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CITATION OF REPORTS 

Rule 46 of the Supreme Court is  a s  follows: 
Inasmuch a s  all the Reports prior to the 63d have been mprinted by the 

State, with the number of the Volume instead of the name cf the Reporter, 
counsel will cite the volumes prior to 63 N. C., as  follows: 

1 and 2 Martin, 
T~~~~~ d confa 1 ............... as 1 N. C. 

1 Haywood .......................... . . "  2 ' I  

2 " ............................ '1 3 ' 4  

1 and 2 Car. Law Re- 
pository & N. C. Term ] "' '' ' '' 

............................ 1 Murphey " 5 " 

2 " ............................ " 6 " 

3 " ............................ ' 7 " 

............................. 1 Hawks . . . "  8 " 

2 " ................................ I' 9 " 

3 " ................................ " 10 " 

4 " ................................ " 11 " 

1 Derereux Law .................... " 12 " 
2 " " .................... " 13 " 

3 " " .................... " 14 " 

4 " " .................... " 15 " 

1 " Eq. .................... " 16 " 

2 " " .................... " 17 " 

1 Dev. & Bat. Law ................ " 18 " 

2 " ................ 19 
3 & 4 "  ' ................ " 20 " 

1 Dev. & Bat. Eq ................... ' I  21 " 
2 " " .................. " 22 " 

........................ 1 Iredell Law " 23 '' 
2 " " ........................ " 24 " 

3 " " ........................ " 25 " 

4 " " ........................ " 26 " 

9 Iredell Law ..................... a s  31 N. C. 
10 " " ...................... " 32 " 

11 " " ...................... " 33 " 

12 " " ...................... " 34 " 

13 " " ...................... " 35 " 

1 " Eq. ...................... " 36 " 

2 " " ...................... " 37 " 
3 " " ...................... " 38 " 
4 " " ...................... " 39 " 

5 " " ...................... " 40 " 

0 " " ...................... " 41 " 

7 " ...................... " 42 " 

8 " " ...................... " 43 " 
Busbee Law .......................... " 44 

" Eq. .......................... " 45 " 

1 Jones Law ........................ " 46 " 

2 6' '. ........................ " 47 " 

3 " " ........................ " 48 " 
4 " " ........................ " 49 " 

5 " " ........................ " 50 " 

6 ' 6  ' 6  ...................... " 51 " 
7 " " ........................ " 52 " 

8 ' I  '4 " 53 ' I  ........................ 
1 " Eq. ........................ " 54 " 
2 " " ..................... . "  55 " 
3 " " ........................ " 56 " 
4 " " ........................ " 57 " 
5 4' ' 6  ........................ " 58 " 
6 "  " -  ........................ " 59 ' I  

1 and 2 Winston ........... .... " 60 " 

Phillips Law ........................ " 61 " 

' Eq. ........................ 62 " 

W In quoting from the reprinted Reports, counsel mill cite always the 
marginal ( i .  e., the original) paging, except 1 N. C. and 20 N. C., which have 
been repaged throughout without marginal paging. 



JUSTICES 
OF THE 

SUPREME COURT OF NORTH CAROLINA 
FALL TERM, 1927 

SPRING TERM, 1928 

CHIEF JUSTICE : 

W. P. STACY. 

ASSOCIATE JUSTICES : 

W. J. ADAMS, GEORGE W. CONNOR, 
HERIOT CLARKSON, WILLIS J. BROGDEN. 

ATTORNEY-QENERAL : 

DENNIS G. BRUMMITT. 

ASSISTANT ATTOBNEYB-GENERAL : 

FRANK NASH, 
CHARLES ROSS, 

WALTER D. SILER. 

SUPREME COUBT REPORTEB : 

ROBERT C. STRONG. 

CLERK OF THE SUPREME COURT: 

EDWARD C. SEAWELL. 

MARSHAL AND LIBRARIAN : 

XARSHALL DELANCEY HAYWOOD. 
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J U D G E S  
O F  THE 

SUPERIOR COURTS OF NORTH CA.ROLINA 

EASTERN DIVISION 

Name District Address 
WALTER L. SMALL .................................. M r s t  ........................... ......Elizabeth City. 

........................... M. V. BARNHILL ........................................ Second Rocky Mount. 
G. E. MIDYETTE ........................................... T i  ............................... Jackson. 
F. A. DANIELS ............................................... Fourth  .......................... .,.Goldsboro. 
ROMULUS A. NUNN ....................................... F i t  ................................ New Bern. 

................................ HENRY A. GRADY ........................... .. .......... Sixth Clinton. 
............................................... W. C. HARRIS S e v e n t h  .......................... Raleigh. 

E. H. CRANMER .............................................. Eighth .............................. Southport. 
N. A. SINCUR ........................................... Ninth ............................... Fayetteville. 

.............................. ................................................. W. A. DEVIN Tenth Oxford. 

SPECIAL JUDGES 
CLAYTON MOORE ...................................................................................... Williamston. 
N. A. TOWNSEND .................................................................................... Dunn. 

WESTERN DIVISION 

....................................... .......................... JOHN H. CLEMENT Eleventh Winston-Salem. 
........................... THOMAS J. SHAW ........................................ Twelfth Greensboro. 

..................... A. M. STACK ................................................ Thirteenth Monroe. 
W. F. HARDING ......................................... Fourteenth ................... Charlotte.  
JOHX M. OQLEBBY ........................................ Mfteenth ...................... ...Concord. 

...................... J. I,. WEBB ...................................................... Sixteenth Shelby. 
.................. T. B. FINLEY ............................................. Seventeenth Wilkesboro. 

MICHAEL SCHENCK ..................................... Eighteenth ...................... Hendersonville. 
...................... P. A. MCELROY .............................................. Nineteenth Marshall. 

WALTER E. MOORE ................................. Twentieth ................. ... ... Sylva. 

SPECIAL JUDGES 
...................................................................................... H. HOYLE SINK Lexington. 

....................................................................... CAMERON F. MACRAE Asheville. 
JOHN H. HABWOOD ............................................................................. Brywn City. 

EMERGENCY JUDGE 
C. C. LYON ............................................................................................. Elizabethtown. 



SOLICITORS 

EASTERN D M S I O N  

Same District Address 
HERBERT R. LEART ....................................... First ................................. Edenton. 
I ~ O N N E L L  GILLAM ................................... Second ........................... Tarboro. 
R. H. PARKER .............................................. Third ........................ Enfield. 
CLAWSON I,. WILLIAMS ....... ............. Fourth ............................ Sanford. 

......... D. M. CLARK ................................................. Fifth .................. .. Greenville. 
................................ JAMES A. POWERS Sixth Kinston. 

........................... 1,. S. BRASSFIELD ......................................... Seventh Raleigh. 
.............................. WOODUS KELLCM ............... ... .............. Eighth Wilmington. 

.............................. T. A. BICNEILL ............ .... .................... Ninth ..Lumberton. 
............................... W. B. UMSTEAD ........... .... ....................... Tenth Durham. 

WESTERN D M S I O N  

S. PORTER GRAVES ................................... Eleventh ......................... Mount Airy. 
J .  F. SPRUILL .............. ... .......................... Twelfth ............................ Lexington. 
F. D. PHILLIPS ......................................... Thirteenth ...................... Rockingham. 

..................................... JOHN G. CARPENTER Fourteenth ..................... Gastonia. 
ZEB. V. T,ONG .............. ... ..................... Fifteenth ......................... Statesville. 

........................ 1,. SPURGEON S ~ U R L I N ~  ........... .... .......... Sixteenth Lenoir. 
................... JNO. R. JONES ................ ... ..... . . . . . . . .  Seventeenth .N. Wilkesboro. 

J. W. PLESS. JR ......................................... Eighteenth ...................... Marion. 
ROBT. &I. WEUS ............................................ Nineteenth ...................... Asheville. 
GROVER C. DAVIS ............................... ... ........ Twentieth ...................... Waynesville. 



LICENSED ATTORNEYS 
SPRING TERM, 1928 

List of applicants to whom license to  practice law in North Carolina was 
granted by Supreme Court a t  Spring Term, 1928: 



LICENSED ATTORNEYS. vii 

COMITY APPLICAKTS. 

BLACKBURN, JAMES BRECKINRIDGE, from Pennsylvania----Pinehurst. 
WNNEY, ROBERT GORDON, from Virginia ----------------- Raleigh. 
IZARD, JOHN, from Connecticut- -----------------_--- --_Asheville. 
UTSEY, WALKER SCOTT, from South Carolina ------------- Charlotte. 
WETTACH, ROBERT H., from Pennsylvania --------------- Chapel Hill. 



CALENDAR OF COURTS 
TO BE HELD IN 

NORTH CAROLINA DURING THE FBLL TERM. 1928 

SUPREME COURT 

The Supreme Court meets in the city of Raleigh on the first Monday in 
February and the last Monday in August of every year . The examination of 
applicants for license to practice law. to be conducted in writing. takes place 
one week before the first Monday in each term . 

The Judicial Districts will be called in the Supreme Court in the following 
order : 

FALL TERM. 1928 

First District ............................. ... ............................................................... August 28 

Second District ............ ....... ...... ..... -er 4 

Third and Fourth Districts ..................................................................... September 11 

Fifth District .............................................................................................. September 18 

Sixth District ............................................................................ September 25 

Seventh District ........... ... ......................................................................... October 2 

Eighth and Ninth Districts .................................................................... October 9 

Tenth District .............................................................. October 16 

Eleventh District ................................................................................. October 23 

Twelfth District ............................................................................... October 30 

Thirteenth District .................................................................................... November 6 

Fourteenth District ..................................................................................... November 13 

Fifteenth and Sixteenth Districts ......................................................... November 20 

Seventeenth and Eighteenth Districts .......................... .... .... . . . . . . . . . . .  November 27 

Nineteenth District ................................................................................. ..December 4 

Twentieth District ....................................................................................... December 11 
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SUPERIOR COURTS, FALL TERM, 1928 

The parenthesis numerals following the date of a term indicate the number of 
weeks during which the term may hold. 

I n  many instances the statutes apparently create conflicts in the terms of court. 

THIS CALENDAR IS UNOFFICIAL 

EASTERN DIVISION 

FIRST JUDICIAL DISTRICT 

F-ALL TERM. 1928-Judge Sma l l .  
Camden-Sept. 24. 
Reaufort-July 231; Oct. I t  ( 2 ) ;  Nov. 19; 

n e r  17t . . . . . . . , . 
Gates-.July 30; Dee. 10. 
Tyrrell-Nov. 26. 
Currituck-Sept. 3. 
Chowan-Sept. 10; Dee. 3 .  
Pasquotank-Sept. 17 t ;  Nor .  5 ;  Nov. 12t  
Hyde-Oct. 15. 
Dare-Oct. 22. 
Perquimans-Oct. 29. 

SECOND JUDICIAL DISTRICT 

F A L L  TERM, 1928-Judge Ba rnh l l l .  
Washington-.July 9 ;  Oct. 22. 
Nash-Aug. 20'; Oct. 8 t ;  Nov. 26*; Dee. 3 t .  
Wilson-Sept. 3 ;  Oct. I t ;  Oct. 29t (2) ;  Der.  17. 
Edgecornbe-Sept. 10; Oct. 15 t ;  Nov. 12t  (2) .  
Martin-Sept. 17 (2 ) ;  Dee. 10. 

THIRD JUDICIAL DISTRICT 

FALL TERM, 1928-Judqe Midyette. 
Northampton-Aug. 6 t ;  Oct. 29 (2). 
Hertford-July 30'; Oct. 15 (21; Nov. 26t A 

(2 ) ;  Dee. 10t  (21. 
Halifax-Aug. 13 (2 ) ;  Oct. I t  A (2) ;  Nov. 

26 (2) .  
Rertie-Aug. 27 (2) ;  Sept. 10 t ;  Nov. 12 (2). 
Warren-Sept. 17 (2). 
Vance-Oct. I * ;  Oct. 8 t .  

FOURTH JUDICIAL DISTRICT 

F-ALL TERM, 1928-Judge Danie ls .  
Lee-July 16 (2 ) ;  Sept. 17t ;  Oct. 29; Nov. 5 t .  
Chatham-July 30t  ( 2 ) ;  Oct. 22'. 
Johnston-Aug. 13'; Sept. 24t (2) ;  Dec. 

I n  1 2 )  - -  \.,. 

Wayne-Aug. 20t ;  Aue. 27; Oct. 8 t  (2 ) ;  Nov. 
2 6 t ;  Dee 3.  

Harnett-Sept. 3 ;  Oct. I t  A (2 ) ;  Nov. 12t  (2). 

FIFTH JUDICIAL DISTRICT 

FALL TERM, 1928-Judge ~ V u n n .  
Pitt-Aug. 20 t ;  Aug. 27 ;  Sept. 101; Sept. 24t ;  

Oct 22t: Oct 29. 
Craven-Sept. 3'; Oct. I t  ( 2 ) ;  Nov. 19t (2 ) .  

Cartrrrt-Oct. 15; Dec. 3 t  
Pamlico-Nov. 5 ( 2 )  
Jones-Sept. 17. 
Greene-Dec. 10 (2) .  

SIXTH JUD1CIAL DISTRICT 

FALL TERM, 1928-Judge Grndy .  
Onsloa-July 16t ;  Oct. 8 ;  Oct. 29t A;  Nov. 

19t  (2) .  
Duplin-July 9*; Aug. 27t ( 2 ) ;  Oct. 1'; Der.  

3 ;  Dec. 101. 
Sampson-Aug. 6 (2) :  Sept. 10t (2) ;  Oct. 22': 

Oct. 29; Dec 3 t  A .  
Lenoir-Aug. 20*; Oct. 15; Nov. 5 t  (2 ) ;  Dec. 

10' A. 

SEVENTH JUDICIAL DISTRICT 

F.ALL TERM, 1928-Judge Ha r r i s .  
Wake-July 9*; Sept. lo*: Srpt.  17 (21; Oct. 

l t ;  Oct. 8.; Oct. 22t ( 2 ) ;  Nov. 5*;  Nov. 26t (2) ;  
DW. 10- (2). 

Franklin-Aug. 27t ( 2 ) ;  Oct. 15'; Nov. 12t (2) 

EIGHTH JUDICIAL DISTRICT 

FALL TERM. 1928-Judge Cranmer .  
Kew Hanover-July 23' Sept. 10'; Sept. 

17 t ;  Oct 15t ( 2 ) ;  Nov. 12*; ~ e c  3 t  (2) .  
Pender-Pept. 21: Oct. 29t (2) .  
Colun~bus-Aug. 20 ( 2 ) ;  Nov. 19t (2) .  
Brunsaick-Sept. 3 t ;  Oct. 1. 

NINTH JUDICIAL DISTRICT 

FALL TERM, 1928-Judge Sinclnl r .  
Robeson-July 9'; July 16: Sept. 3 t  (2) ;  

Oct. 1 (2) ;  Nov. 5'; Dec. 3 t  (2) .  
Bladen-hug. 6 t ;  Oct. 15. 
Hoke-Aug. 20; Nov. 12. 
Cumberland-Aug. 27*; Srp t .  17t (2) ;  Oct. 

22t ( 2 ) ;  Nov. 19*. 

TENTH JUDICIAL DISTRICT 

FALL TERM, 1928-Judge Deuin. 
Alamance-Aug. 13*; Sept. 3 t  (2) ;  Nov. 26'. 
Durham-July 16*; Sept. 17t (2) ;  Oct. 8'; 

Oct. 29t (2) ;  Dee. 3*. 
Granville-July 23; Oct. 22t ;  S o v .  12 (2). 
Orange-Aug. 20 (2) ;  Oct. I t ;  Dee. 10. 
Person-Aug. 6 ;  Oct. 15. 



Y COURT CALENDAR. 

WESTERN DIVISION 

ELEVENTH JUDICIAL DISTRICT 

FALL TERM. 1928-Judoe Clement. 

Alleghany-Sept. 24. 
Surry-Aug. 27 (2 ) ;  Oct. 22 (2). 

TWELFTH JUDICIAL DISTRICT 
FALL TERM, 1928-Judge S h a w .  

Davidson-July 16 t  (2) ;  Aug. 20.; Sept. l o t ;  
Nnv l a  121 - .  - . . ,-,. 

Guilford-July 9' A; Ju ly  30'. Aug. 6 t  (2) ;  
Aug. 27t (2) ;  Sept,. 17. (2) ;  0c;. I t  ( 2 ) ;  Oct. 
22. A; Oct. 29t (2) ;  Nov. 12'; Nov. 19t  A ( 2 ) ;  
Dee. 3 t  (2) ;  Dee. 17'. 

Stokes-July 9 t ;  Oct. 15.; Oct. 22t. 

THIRTEENTH JUDICIAL DISTRICT 
FALL TERM, 1928-Judge Stack.  

Stanly-July 9. Oct. 8 t .  Nov. 19. 
~ i c h m o n d - J U ~ Y  l e t ;  ju ly  23'; Sept. 37; 

Oct. 1'; Nov. 5 t .  
Vnion-July 30.; Aug. 20t (2) ;  Oct. 15; Oct. 

'lQ+ *e 1 .  

Anson-Sept. 10'; Sept. 24t ;  Nov. 12t .  
Moore--AUK. 13'; Sept. 17 t ;  Dee. l o t .  
Scotland-Oct. 29 t ;  Nov. 26 (2) .  

FOURTEENTH JUDICIAL DISTRICT 
FALL TERM. 1928-Judoe Ha rd ino .  

Mecklenburg-July 9* (2j .  Aug. 27' Sept. 
3 t  (2): Oct. I*; Oct. 8 t  (2) ;  be t .  29t (2)'; Nov. 
12'; Nov. 19t  (2). 

Gaston-Aug. 13 t ;  Aug. 20'; Sept. 17t  (2) ;  
Oct. 22.; Dee. 3 t  (2). 

FIFTEENTH JUDICIAL DISTRICT 
FALL TERM, 1928-Judge Oglesby. 

Montgomery-July 9 ;  Sept. 24t ;  Oct. 1: Oct. 
9a t -" , . 

Randolph-July 16 t  ( 2 ) ;  Sept. 3.; Dee. 3  (2). 
Iredell-July 30 (2 ) ;  Nov. 5 (2). 
Cabarrus-Aug. 13 (3 ) ;  Oct. 15 (2). 
Rowan-Sept. 10 (2) ;  Oct. 8 t ;  Nov. 19 (2). 

SIXTEENTH JUDIC:IAL DISTRICT 

FALL TERM, 1928-Judge Webb 
Catawba-July 2 (2 ) ;  Sept. 3 t  ( 2 ) ;  Nov. 12'; 

Dec. 3 t  A. 
Lincoln-July 16; Oct. 15: Ort .  22t. 
Cleveland-July 23 (2) Oct. 29 (2) .  
Burke-Aug. 6  (2 ) ;  Sept. 24t ( 3 ) ;  Der. 10' (2). 
Caldwell-Aug. 20 (2 ) ;  Nov. 26 (2) .  

SEVENTEENTH JUDICIAL DIS 

FALL TERM, 1928-Judge F m l e y .  
Alexander-Sept. 17 (2) .  
Yadkin-Aug. 20'; Dee. lo t  (2) .  
Wilkes-Aug. 6  (2 ) ;  Oct. I t  (2). 
Davie-Aug. 27; Dee. 3 t .  
Watauga-Sept 3  (2) .  
Mitchell-July 23t ;  Nov 12 (2) .  
Avery-July 2 t  ( 3 ) ;  Oct. 15 (2) .  

EIGHTEENTH JUDICIAL DISTRICT 

FALL T E R M ,  1928-Judge Schenck. 
Transylvania-July 30 (2 ) ;  Dee. 3  (2) .  
Henderson-Oct. 8  ( 2 ) ;  Nov. 197 (2). 
Rutherford-Aug. 27t ( 2 ) ;  Nov. 5  (2) .  
McDowell-July 9 t  ( 3 ) ;  Sept. 10 (2). 
Yancey-July 2 t ;  Oct. !!2 (2) .  
Polk-Sept. 24 (2). 

NINETEENTH JUDICIAL DISTRICT 
FALL TERM, 1928-Judge McElroy. 

Buncombe-July S t  ( 2 ) ;  July 23: Ju ly  30; 
Aug. 6 t  (2) .  Aug. 20; St?pt. 3 t  ( 2 ) ;  Sept. 17; 
Oct. I t  ( 2 ) ;  0 c t .  15; Nov. 5 t  (2) ;  Nov. 19; Dec. 
3 t  ( 2 ) ;  Dec. 17. 

Madison-Aug. 27; Sept. 24; Oct. 22; Nov. 26. 

TWENTIETH JUDICIAL DISTRICT 

FALL TERM, 1928-Judge Moore. 
Haywood-July 9 (2 ) ;  Sept. 17t  (3); Nov. 

26 (2). 
Cherokee-Aug. 6  (2) ;  Iiov. 5  (2) 
Jackson-Oct. 8  (2). 
Swain-July 23 (2) ;  Ocl. 22 (2) .  
Graham-Sept. 3  (2). 
Clay-Sept. 24 A (2) .  
Macon-Aug. 20 (2) .  N m .  19. 

'For criminal cases onlg. 
+For civil cases only. 
$For jail and  civil cases. 
A Special Judge t o  be assigned. 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 

Eastern. D~S~?%C~-~SAAC hl. MEEKINS, Judge, Elizabeth City. 
Middle D ~ s ~ ~ ~ ~ - J o H N S O N  J. HAYES, Judge, Greensboro. 
Western District-EDWIN YATES WEBB, Judge, Shelby. 

EASTERN DISTRICT 

Terms-District courts a r e  held a t  the time and place a s  follows: 
Durham, first Monday in March and September. S. A. ASHE, Clerk. 
Raleigh, criminal term, second Monday af ter  the fourth Monday in 

April and October; civil term, second Monday in March and F e p  
tember. S. A. ASHE, Clerk. 

Fayetteville, third Monday in March and September. S. A. ASHE, 
Clerk. 

Elizabeth City, fourth Monday in March and September. J. P. THOMP- 
SON, Deputy Clerk, Elizabeth City. 

Washington, first Monday in April and October. J. B. RESPESS, 
Deputy Clerk, Washington. 

R'ew Bern, second Monday in April and October. GEORGE GREEY, 
Deputy Clerk, New Bern. 

Wilson, third Monday in April and October. S. A. ASHE, Clerk. 
Wilmington, fourth Monday in April and October. PORTER HUFHAM, 

Deputy Clerk, Wilmington. 

OFFICERS 

IRVIN B. TUCKER, United States District Attorney, Whiteville. 
WILLIS G. BBIGGS, Assistant United States District Attorney, Raleigh. 
R. W. WARD, United States Marshal, Raleigh. 
S. A. ASHE, Clerk United States District Court, Raleigh. 

MIDDLE DISTRICT 

Terms-District courts a re  held a t  the  time and place a s  follows: 
Greensboro, first Monday in June and December. R. L. BLAYLOCK, 

Clerk; MYRTLE DWIGGINS, Chief Deputy; DELIA BUTT, Deputy; 
CORA BABINGTON, Deputy. 

Rockingham, first Monday in March and September. R. L. BLAY- 
LOCK, Clerk, Greensboro. 

Salisbury, third Monday in April and October. R. L. BLAYLOCK, 
Clerk, Greensboro. 

Winston-Salem,'first Monday in May and November. R. L. BLAY- 
LOCK, Clerk, Greensboro. 

Wilkesboro, third Monday in May and November. MILTON MCNEILL, 
Deputy Clerk. 

OFFICERS 

E. L. GAVIN, United States District Attorney. Greensboro. 
T. C. CARTER, Assistant United States ~ t t o r n e y ,  Greensboro. 
,4. E. TILLEY, Assistant United States Attorney, Greensboro. 
J. J. JENKINS, United States Marshal, ~ reensboro .  
R. L. BLAYLOCK, Clerk United States District Court, Greensboro. 



xii UNITED STATES COURTS. 

WESTERN DISTRICT 

Terms-District courts a r e  held a t  t he  t ime and place a s  follows: 
Asheville, second Monday in May and November. J. P. J O R D A ~ ,  

Clerk;  OSCAR L. R~CLURD, Chief Deputy Clerk; WILLIAM A. LYTLE, 
Deputy Clerk. 

Charlotte, first hlonday in April and October. FAN BARNETT, Deputy 
Clerk, Charlotte. 

Statesville, four th  Monday in April and October. SARAH LEIASTER, 
Deputy Clerk. 

Shelby, fourth Monday in  September and third J lo lday  in Xarch. 
Fax BARNETT, Deputy Clerk, Charlotte. 

X r p o n  City, fourth Monday in hlay and November J. P. J o ~ n a s .  
Clerk. 

OFFICERS 

THOMAS J. HARXINS, United States Attorney, Asheville. 
V r t a n ~  C. PATTON, Assistant United States Attorney, Asheville. 
TIIOS. C. h l c C o ~ ,  Assistant United States Attorney, Asheville. 
B R O W N L ~ W  JACKSON, United States Marshal, Asheville. 
J. P. JORDAN. Clerk United Sta tes  District Court, Asheville. 
CIIAS. E. GREES, Assistant United States Attorney, Bakersrille. 
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CASES 

ARGUED AND DETERMINED 

I N  THE 

SUPREME COUR- 
OF 

NORTH CAROLINA 
A T  

RALEIGH 

FALL T E R M ,  1927 

B. B. PALMER ET AL. v. NORTH CAROLINA STATE HIGHWAY 
COMMISSION. 

(Filed 31 January, 1928.) 

Eminent Domain - Proceedings to Assess Compensation - Evidence of 
Value. 

When the value of a building used as a store, and taken by the State 
Highway Commission in the construction of its highway, is to be deter- 
mined in an action against it, the rental value of the building is compe- 
tent upon the question of the fair market values at the time of the taking, 
and while the purchase price of the land eighteen years before would 
ordinarily be too remote to be competent evidence, it is otherwise on cross- 
examination when the plaintiff himself has testified as to its value to 
test the accuracy of his opinion thereof, and to show the basis of the 
opinion. 

CIVIL ACTION, before Stack, J., at April Term, 1927, of CHEROKEE. 
The plaintiffs instituted an action against the defendant for damages 

for the taking of land upon which there was a store building. The 
property was taken by the defendant in the construction of a highway. 
Appraisers were duly appointed, who assessed the damages sustained by 
plaintiffs. From the judgment rendered by the clerk both parties ap- 
pealed to the Superior Court. I n  the Superior Court an issue of dam- 
ages was submitted to the jury and the verdict of the jury awarded 
damages in  the sum of $875. From judgment upon the verdict the 
petitioners appealed. 
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J .  D. Maillonee and Moody & Moody for plaintiffs. 
Charles Ross for defendant. 

BROODEN, J. The cause presents in the main only issues of fact which 
the jury has determined. The main item of damage claimed by the 
plaintiffs was the destruction of a store building. The store building 
had never been rented out, but the sons of plaintiffs used the building 
for mercantile purposes with the understanding that the plaintiffs were 
to have their supplies a t  wholesale price in  lieu of a stipulated rental. 
On cross-examination the plaintiff was asked whether or not the business 
had been prosperous. The plaintiff objected to this questicn and answer, 
and excepted to the action of the trial judge in permitting the evidence. 
This exception cannot be sustained. Rental value of is compe- 
tent upon the question of the fair market value of property at  the time 
of the taking. Brown v. Power Co., 140 N .  C., 333. I f  the plaintiffs 
were to receive a part of the stock of merchandise in  lieu of rental, the 
amount of stock Earried or the volume of business would be a circum- 
stance to be considered by the jury in  determining what return the plain- 
tiffs were receiving for the property at  the time of taking. Plaintiffs 
further testified on cross-examination that they did not build the build- 
ing upon the premises; that the building was upon the land at  the time 
they purchased it, about eighteen years ago. Thereupon, the defendant 
asked the witness what the purchase price was for the entire property. 
Plaintiff objected to this question. The objection was cverruled, and 
plaintiffs testified that the purchase price was $1,000, but that they had 
purchased i t  eighteen years ago. I t  is accepted law that when land is 
taken in  the exercise of eminent domain it is competent, ,is evidence of 
market value, to show the price a t  which it was bought if the sale was 
voluntary and not too remote in point of time. R. R. v Church, 104 
N. C., 525; R. R. v. Mfg.  Co., 169 N. C., 156. Certainly the value of 
property eighteen years before the taking, nothing else appearing, would 
be incompetent, but upon the present record it appears that the plain- 
tiffs had testified that they had owned the property for eighteen years, 
and that the building was then upon the property. The plaintiffs had 
further testified that at the time of the taking the property was worth 
$3,000. I t  was therefore permissible on cross-examination to test the 
accuracy of the opinion of the witness as to the value of the property as 
well as to demonstrate the basis of his opinion as to the value thereof. 
A careful perusal of the record and briefs convinces us that the case has 
been fairly tried, and the judgment is affirmed. 

No error. 
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RALPH ROSENBERG v. THE) EQUITABLE L I F E  ASSURANCE SOCIETY 
O F  THE UNITED STATES. 

(Filed 31 January, 1928.) 

Appeal and Errol~Review--Questions of Fact Reviewable in Contempt 
Proceedings. 

When in an appeal the Supreme Court has decided that a defendant 
life insurance company deliver to the plaintiff a certain kind of its 
policies as of a certain date, and the former in its motion as for con- 
tempt of court, contends that the .defendant had not complied with the 
court's opinion in delivering the kind of policy designated, the judgment 
of the lower court will be reviewed which ordered judgment upholding 
plaintiff's motion in direct conflict with all the evidence introduced upon 
the hearing. 

APPEAL by defendant from judgment of Shaw, J., at  June Term, 
1927, of BUNCOMBE. Reversed. 

Motion in the above-entitled action that defendant show cause why it 
should not be required to issue and deliver to plaintiff a policy of life 
insurance in accordance with the provisions of the judgment herein- 
before rendered, or otherwise be attached for contempt. Defendant, an- 
swering the motion, alleged that it had tendered to plaintiff a policy of 
insurance in  accordance with the provisions of said judgment, and 
prayed that the motion be dismissed. 

The court was of the opinion that the policy tendered by defendant 
to plaintiff was not in  compliance with the judgment. I t  thereupon 
ordered, adjudged and decreed that defendant issue and deliver to 
plaintiff a policy as directed in said judgment, and that upon its failure 
or refusal to do so, i t  should be adjudged in contempt and punished 
accordingly. 

From said order and judgment defendant appealed to the Supreme 
Court. 

Merrick, Barnard & Heazel for plaintiff 
Bourne, Parker & Jones for defendant. 

CONNOR, J. The only question presented for decision by this appeal, 
as stated in the brief of counsel for appellant, is as follows: Does the 
policy of insurance tendered by defendant to plaintiff, with the per- 
manent disability clause contained therein, fully comply with the pro- 
visions of the judgment hereinbefore rendered at September Term, 1926, 
of the Superior Court of Buncombe County, and affirmed on defendant's 
appeal to this Court at Fall  Term, 1926Z This judgment is set out in 
full in the opinion filed on 26 January, 1927. See 193 N. C., 126. 
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The only provision in said policy, mith respect to which plaintiff con- 
tends that same does not comply mith said judgment, is that with respect 
to the benefits to be granted by defendant to plaintiff, by virtue of the 
permanent disability clause. There is no contention that in other re- 
spects the said policy is not in  full compliance with the provisions of 
said judgment. 

I n  the judgment, with respect to the permanent disability clause, it 
is ordered, adjudged and decreed that defendant issue and deliver to 
plaintiff a policy of life insurance, to be dated 15 November, 1925, con- 
taining a permanent disability clause "in accordance with the terms of 
such clauses as are usually and ordinarily inserted in policies of like 
character issued by defendant." I t  is further ordered that "said policy 
shall provide for the payment of premiums, semiannually, as of 15 
November and 15 May of each year, at  the established premium rate 
fixed by said defendant in  its regular schetfule of prenium rates on 
ordinary life plan policies containing such clauses for persons of the 
age of thirty-seven." 

The permanent disability clause containcld in the policy tendered 
by defendant to plaintiff is as follom: 

"Disability benefits before age 60 shall bc effective upon receipt of 
due proof, before default in the payment of premium, that the insured 
became totally and permanently disabled by bodily in j l ry  or disease 
after this policy became effective and before its anniversary upon which 
insured's age at nearest birthday is 60 years, in which evtlnt the Society 
will grant the following benefits : 

' ( (a) Waive payment of all premiums payable upon this policy falling 
due after the receipt of such proof and during the continuance of such 
total and permanent disability; and 

"(b) P a y  to the insured a monthly disability-annuity as stated on the 
faco hereof; the first payment to be payable upon the receipt of due 
proof of such disability, and subsequent payments monthly thereafter 
during the continuance of such total and permanent disaldity." 

By virtue of the judgment hereinbefore rendered, plairtiff is entitled 
to, and defendant is ordered to issue and deliver, in  exchange for the 
term policies dated 1 5  August, 1019, a policy of insurancl. on plaintiff's 
life, to be dated 15 November, 1925, containing a permanent disability 
clause "in accordance with the terms of such clauses as are usually and 
ordinarily inserted in policies of like character issued hy defendant." 
Two affidavits, signed by officers of defendant, were filed .lpon the hear- 
ing. as evidence, both to the effect that the permanent disability clause 
contained in the policy tendered to plaintiff by defendant is "exactly in 
the form ordinarily and usually issued by defendant on 15 No~ember ,  
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1925, and for some years prior thereto and ever since said date." There 
was no evidence to the contrary. 

By virtue of the judgment aforesaid, plaintiff is required to pay to 
defendant premiums on the policy to be issued and delivered to him, 
from and after 15 November, 1925, for the protection afforded him by 
said policy and all its terms and provisions. He  was not required to 
pay, nor does he offer to pay for such protection prior to the date of 
the policy, and subsequent to the date of the term policies. There is no 
provision in the judgment which requires defendant to afford protection 
to plaintiff for which he has not paid. Whether the policy to be dated 
1.5 Xovember, 1925, is a new and independent contract, or whether i t  
is a continuance of the contract evidenced by the term policies, with 
respect to the protection afforded by said term policies, is not determi- 
natire of the question presented for decision by this appeal. Plaintiff 
had no protection for permanent disability under the term policies; he 
is entitled to such protection by defendant only under the policy to be 
dated 15 November, 1925. For this protection he is required by the 
judgment to pay in  accordance with the premium rate of defendant 
fixed by its schedule for the age of 37. 

There was error in holding that the policy tendered to plaintiff by 
defendant was not in  accordance and does not comply with the judgment 
hereinbefore rendered. The order and judgment in accordance with 
this holding is 

Reversed 

TV. H. P O R T E R  v. P E R R Y  11. BLEXBSDER, J. E. P A T T O S ,  AND 

NATIOKAL S U R E T Y  COMPANY. 

(Filed 31 January, 1928.) 

1. Trover and Conve~sion-Acts Constituting Conversion-Persons Liable. 
When the plaintiff was a subcontractor for the building of a State high- 

17-ay, and on abandonment of the principal contractor of the work, the 
plaintiff's property or materials has been sold with that of the origillal 
contractor, and the proceeds applied to the completion of the work by the 
surety on the contractor's bond, an action of conversio~l will lie, and the 
value of the plaintiff's property thus sold may be recorered against the 
surety on the bond of the original contractor. 

2. Trorer and Conversion-Acts Constituting Conversion. 
Where in an action of conversion, the plaintiff's property has been taken 

and converted by the defendant, and converted into money and used by 
i t ,  it is not required that a demand for its value should have been made 
before the commencement of the action. 
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3. Same. 
The taking of the property of another, and in denial of his title, retain- 

ing possession and claiming and exercising the right of ownership is a 
wrongful conversion, upon which an action will lie. 

APPEAL by National Surety Company from Harding, J. From HAY- 
WOOD. Affirmed. 

The plaintiff was engaged in the construction of a Siate highway in 
Haywood County as a subcontractor of the defendants Alexander & 
Patton; and in  March, 1923, he left with them his equipment, scrapes, 
machinery, and other articles. I n  June he went homcb, and upon his 
return found that Alexander & Patton had abandoned their contract 
with the State Highway Commission, and that certain of their property, 
together with his machinery and equipment, were in  the custody of 
Nelson Moore, who held it as the agent of the National Surety Com- 
pany, against whom the action was prosecuted for conversion. 

The cause was referred by consent, and the referee found as facts: 
(1) That the plaintiff was the owner of certain road-gralling equipment, 
consisting of various implements, etc., of the value of $431.50, which the 
National Surety Company had taken into its possession; (2)  that all 
this property, with equipment belonging to Alexander & Patton, had 
been sold either by the National Surety Company (sur(2ty on the bond 
of Alexander & Patton) or by the State Highway Commission, and that 
the proceeds had been used in  connection with the completion of the 
highway, the Surety Company being obligated under its bond to com- 
plete the work upon failure of the bonded contractoi*, and that the 
National Surety Company had directly or indirectly received the benefit 
of the proceeds of the plaintiff's property; (3) that the value of the 
plaintiff's property, which had been sold, was $431.50. 

Upon these facts the referee concluded as a matter of law: (1) That 
the National Surety Company having received the benefit of the pro- 
ceeds of the sale of the plaintiff's property, and having thus been re- 
lieved of liability to the extent of the amount received for said property, 
the plaintiff was entitled to have settlement for said property at its 
reasonable market value at  the time i t  was taken ove18 and sold; (2) 
that the value having been determined to be $431.50, the plaintiff is 
entitled to judgment for this item. 

The Surety Company filed exceptions, the report was confirmed, and 
judgment rendered for the plaintiff, from which the defendant appealed 
upon error assigned in its exceptions. 

Rollins & Smathers for plaintiff. 
Mark W .  Brown for National Surety Company. 



FALL TERM, 1927. 

ADAMS, J. The appellant excepted to the court's refusal to dismiss 
the action as in case of nonsuit, assigning as ground for its exception the 
lack of evidence to show its conversion of the plaintiff's property. Grant- 
ing the plaintiff, in  accordance with the accepted rule, all inferences that 
may reasonably be drawn from the evidence, we are of opinion that the 
exceptioh should not be sustained. 

The law of conversion was developed through the common-law action 
of trover, which was applicable to cases in which the plaintiff had lost 
goods that were afterwards found and appropriated by the defendant. 
The referee found in effect that the sale was made by the defendant or 
by the State Highway Commission for its benefit; but conversion of the 
plaintiff's property was not necessarily dependent on the alleged sale. 
The basis of the action is the loss to the plaintiff, and such loss may be 
caused by the defendant's wrongful assumption of dominion over the 
property. Retaining personal property in denial of the owner's right is 
no less a conversion than is wrongfully taking or destroying it, the de- 
tention constituting an unwarranted assumption of title. Hale on 
Torts, see. 204 e t  seq.; Nichols v. Newsom, 6 N.  C., 302; Camaway v. 
Burbank, 12 N.  C., 306; Hare v. Peasson, 26 N.  C., 75; Glover v. Rid- 
&&, 33 N.  C., 582; Rhea v. Deaver, 85 N .  C., 337. 

Considered in the light most favorable to the plaintiff, the evidence 
tended to show that the defendant took possession of the plaintiff's 
property when i t  had no substantial claim of right to it, and instructed 
its agent, who had the actual possession and was informed of the plain- 
tiff's title, "not to let anybody have anything"; that the property mas 
afterwards sold, and that the defendant thereby suffered loss. 

I t  was said that upon his own admission the plaintiff did not make a 
formal demand of the defendant before bringing suit; but the plaintiff 
contends that the conversion was effected when the property was wrong- 
fully taken, and that a formal demand for its return was not an inci- 
dent necessarily precedent to the institution of the action. I n  Univer- 
sity v. Bank, 96 N.  C., 280, the Court quoted with approval Chitty7s 
statement that "in the case of a conversion by wrongful taking, i t  is 
not necessary to prove a demand and refusal." Furthermore, it is per- 
fectly evident that a formal demand would not have availed the plaintiff 
because the defendant's agent had been specifically instructed to retain 
possession of the property. I n  this view of the case, we deem it unneces- 
sary to pursue the inquiry whether the sale was made by the defendant 
or by the State Highway Commission, though we must not be under- 
stood as saying that there was no evidence tending to sustain the 
referee's finding, approved by the judge, that the sale of the  lai in tiff's 
property was made for the benefit of the defendant. 
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There was evidence in support of the defendant's position; but the 
determinative question is whether in  any view of the testimony the 
plaintiff's theory can be maintained, and this question has been resolved 
against the appellant. The judgment is 

Affirmed. 

C. L. BOOTH, TRUSTEE OF ELIZABETH I,. JAMES ET AI.., C. SAJIUEL 
HAIRSTON. 

(Filed 31 January, 1928.) 

1. Deeds and Conveyances-Requisites and Validity-Statutes-Special 
Laws-Validity. 

A deed of gift not registered within the time prescribed by statute is 
void, and thereafter the Legislature is without power to bring it to life 
again by the enactment of a statute lengthening the period in which it 
may be registered. 

STACY, C .  J., and ADAMS, J., dissenting. 

PETITIOK to rehear decision on appeal from GUILFORD County. 

Brooks, Parker, Smith & Wharton, Andrew Joyner, Jr., and iMalcolm 
Harris for appellant. 

Mea~de & Meade and King, Sapp & King for respondent. 

BROGDEN, J. This case was heard and determined by the Court in 
an opinion filed 23 February, 1927, and reported in 193 N. 'c., p. 278. 

The defendant filed a petition to rehear. Because of the importan'ce 
of the principle involved the entire case bas been thoroughly reex- 
amined by the Court. The divergent views with respect to the princi- 
ples of law involved are set forth in the main opinion and the dissent- 
ing opinion in the original case. The main conflict in the law, as 
announced in this State, arises upon a construction of Jypiuey v. Rose, 
120 N.  C., 163, and Dew t i .  Pike, 145 N .  C., 303. The defendant con- 
tends that Spivey v. Rose is a direct authority supporting his position. 
The nlaintiff contends that Dew v. P ike  is a direct autho-ity to the con- 
trary. The statute, C. s., 3315, provides in substance that a deed of 
gift, if not proven in due form and registered within two years after the 
making thereof, shall be void. I n  Spivey v. Rose it is staked: "The Gen- 
eral Assembly has regularly, every two years, enacted statutes extending 
the time for the registration of conveyances of real estate, since the 
execution of this deed up to the time of its registration, the first one on 
31 Rfarch, 1871." The deed in question was executed 1 June, 1867. 
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BOOTH v. HAIRSTON. 

Two years from that time would be 1 June, 1869. I f  the first act ex- 
tending the time for the registration of deeds was passed on 31 March, 
1871, then the General Assembly had not, every two years from the 
execution of said deed, extended the time for the registration of said 
deed. Whether the Court was under the impression that this had been 
done or whether that had anything to do with the holding, does not 
appear. Frankly, the holding in  Spivey v. Rose and in Dew v.  Pike 
cannot be harmonized except perhaps by attempting to draw micro- 
scopic distinctions. The bald question of law involved is whether or not 
the General Assembly can ratify a void deed. When the deed of gift in 
this case was given, the law required that it be registered within two 
years, and it went further and pronounced the instrument dead after 
the lapse of two years. The power of the Legislature to cure defective 
certificates or acknowledgments or probates or registration is undoubted 
and has been recognized, approved and set in the law in hundreds of 
cases; but the power to cure a crippled instrument, having at least a 
spark of legal life, does not extend to raising a legal corpse from the 
dead. The principle is stated in Herring v. Lee, 22 W. Qa., p. 673, as 
follows: "The act of Sommerville in attempting to admit said deed to 
record being, as we have seen, absolutely void, and not simply voidable, 
the said curative act of 31 March, 1873, if it could be construed to apply 
to this case, would be unconstitutional and void. I f  it was competent 
for the Legislature to make a void proceeding or act valid, then said 
act might be invoked to sustain the deed in  this case. But upon that 
question there cannot be a moment's hesitation. The Legislature can 
no more impart binding efficacy to a void act than it can take one man's 
property and give i t  to another. Indeed to do one is to accomplish the 
other." 

The deed of gift was good between the parties within the period of 
two years, and therefore during said period vested the title in  the gran- 
tee. At  the end of two years, what became of the title to the property? 
Thereafter i t  could not vest in the grantee, because, if unregistered, the 
statute pronounced the instrument dead. The title could not rest in  the 
clouds. I t  must vest somewhere. Obviously i t  vested in the grantor, 
and was so vested when the purported curative act was passed. The 
result therefore of the curative act was to wrest title out of plaintiff 
by the sheer act of the law. Under all the authorities vested rights can- 
not be impaired or controlled by curative acts. 

Petition dismissed. 

STACY, C. J., and ADAMS, J., dissenting. 
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L. P. LONDON v. BOARD O F  COMMISSIONERS O F  YANCET COUKTY. 

(Filed 31 January, 1928.) 

Appeal and Error - Disposition After Remand - Proceedings in Lower 
Court. 

When a case is remanded to the end that evidence to a certain finding 
of fact by the judge be made to appear in the record, ar.d the opinion of 
the court is complete, the trial judge is confined to the particular point, 
and his inclusion of extrinsic matter will be disregarded. 

CIVIL ACTION, before Parker, J., at June Term, 1927, of YANCEY. 
The following judgment was rendered: "This cause coming on for 

hearing, and in  accordance with the decision of the Supreme Court, 
wherein the opinion says that this case is remanded to the Superior 
Court of Yancey County for specific findings as to whether the board of 
commissioners of said county in their corporate capacity made a supple- 
mental contract or authorized the chairman or any other person to 
make it, and being heard, the court finds the following facts : 

That the transactions and dealings by and between the plaintiff and 
the defendants relative to the road in controversy on 7 May, 1923, were 
between the plaintiff and said board on that date while said board of 
commissioners of three members-two of them were present, to wit, 
J. W. Wheeler, chairman, and Hooker Proffitt-were acting in their 
corporate and official capacity and at  a meeting and during the meeting 
of said board of county commissioners of Yancey County. 

The court further finds as a fact that the board of county commis- 
sioners of said county did not and have not at  any time in  their cor- 
porate capacity made the supplemental contract, and did not and have 
not at  any time authorized the chairman or any other person to make it. 

And upon the findings of fact theretofore entered by hi,3 Honor, Judge 
A. M. Stack, and these findings of fact, i t  is considered and adjudged 
that the plaintiff recwer of the defendants the sum of $698, with 
interest thereon from 13 June, 1923, and the costs of this action up to 
and including the time of filing the answer, at  which time the defend- 
ants in their answer tendered said amount and the costs, since said 
tender are taxed against the plaintiff. Said costs to include an allow- 
ance of $100 to Hon. W. C. Ervin, referee." 

From the judgment rendered the plaintiff appealed. 

Pless, Winborne, Pless & Proctor for plaintiff. 
Charles Hutchins for defendant. 
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BROQDEN, J. This cause was considered by the Court upon a former 
appeal, which is reported in  193 N. C., p. 100. Exceptions were duly 
filed to the report of the referee and the cause was thereafter heard by 
Judge Stack in term. 

Judge Stack made the following findings: "And i t  is found that the 
commissioners by their action and the action of the engineer, and by 
their acquiescence in  the written statement of plaintiff, and by requiring 
plaintiff to build the road upon a new route, contracted to compensate 
him for his additional expense and loss by reason of such requirement." 

The opinion of the Court in the former appeal, remanding the case, 
stated: "The only question, therefore, to be determined is whether there 
is evidence to support this finding of fact, that the board of commission- 
ers made a supplemental contract with the plaintiff." And, further, 
"the cause is remanded to the Superior Court of Yancey County for 
specific findings of fact as to whether the board of commissioners of 
said county, in their corporate capacity, made the supplemental con- 
tract or authorized the chairman or any other person to make it." 

The plaintiff testified in  the former hearing that a supplemental con- 
tract was made by the commissioners in the engineer's office. I t  did not 
appear that the commissioners were acting in  their official capacity in 
making such contract or merely discussing the matter informally as in- 
dividuals. I f  the commissioners a t  that time were acting in their official 
capacity, then the testimony of plaintiff tended to establish a valid 
agreement. From the present hearing, pursuant to the order remanding 
the case, Judge Parker, as will appear from the judgment rendered, 
found as a fact that the board of commissioners were acting in  their 
official capacity at  the meeting at  which plaintiff testified the supple- 
mental contract was made. Therefore, there was evidence to support 
Judge Stack's finding in  the former appeal. The opinion in the former 
appeal further declared: "If the board of commissioners of Yancey 
County were duly assembled and made the alleged agreement with the 
plaintiff, or if the board of commissioners authorized its chairman or 
any other person to give a letter of instructions directing the work to be 
changed, and agreeing to pay a fair compensation therefor, then the 
plaintiff is entitled to recover the amount allowed." 

At the present hearing, i t  having been found that the commissioners 
were duly assembled in  their corporate capacity, and the plaintiff hav- 
ing testified at  the former hearing that a supplemental contract was 
made at such meeting, i t  necessarily follows that there was evidence to 
support Judge Stack's findings, and the judgment rendered by him 
must stand. 
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I n  finding that no supplemental contract had been made, Judge 
Parker extended the inquiry beyond the limitation pi-escribed in the 
former opinion. 

Upon a consideration of the entire case the judgment of Judge Stack 
at the former hearing is affirmed, and the judgment of Judge Parker, 
rendered upon the present hearing, is affirmed, except to that portion of 
said judgment finding as a fact that the board of commissioners of 
Yancey County did not make a supplemental contract and did not au- 
thorize the chairman or any other person to make it. This portion of 
Judge Parker's judgment is reversed for the reason stated herein. 

Modified and affirmed. 

RIARSHVILLE COTTON MILLS, Ixc., v. THOJIAS llIAS1,IS ET AL 

(Filed 31 January, 1928.) 

Pleadings-Demurrer-Nature of Grounds. 
An action is not subject to demurrer for misjoinder of parties and 

causes of action when founded upon a note secured by a mortgage and 
brought against the original payees, endorsers, some with and some with- 
out recourse, and in some instances of transfer fraud is alleged, its entire 
history arising from the same transaction and those connected with 
liability in various capacities for its payment. 

CIVIL ACTION, before Nidyette, J., at Chambers, 12 August, 1927. 

Small, JIacLean & Rodman f o r  plaintiff. 
Parrish & Deal f o r  R. C. Vaughan, receiver. 

BROGDEN, J. The various pleadings in the cause allege the followirg 
facts: "Prior to October, 1925, '8. N. Nissen owned a certain tract of 
land in  Beaufort County, containing approximately 1,700 acres. Moore 
County Farms, Inc., owned a lot on Chestnut Street in Winston-Salem, 
upon which there was a first and second mortgage aggwgating $51,000. 
Nissen agreed to sell the land in Beaufort County to Moore County 
Farms in exchange for said lot in Winston-Salem, and as a further con- 
sideration for said lot, to deliver certain shares of stock in the George E. 
Nissen Company. The Moore County Farms agreed to pay the indebt- 
edness of $51,000 on its lot in order that Nissen could ~ e t  a clear title 
thereto. Failing to secure a Land Bank loan, ljloore County Farms 
requested Nissen to convey the land in Beaufort County to Thomas 
Mnslin. This was done. Being unable to secure the loan, Thomas 
Maslin alleged that Nissen agreed to accept a mortgage (on the Beaufort 
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County land in liquidation of the said indebtedness of $51,000 on the 
Winston-Salem lot. Thereupon Nissen, according to the allegations of 
Maslin, prepared a note for $65,000 and a deed of trust to Oscar 0. 
Efird, trustee, upon the land to secure payment thereof. Maslin and 
wife executed this note and deed of trust. The note is as follows: 

"$65,000. Winston-Salem, Forsyth County, N. C., 16 October, 1928. 
Four months after date, with interest from date until paid, payable 
semiannually, we promise to pay to W. H. Maslin or order, sixty-five 
thousand and 00/100 dollars. For value received in money loaned. 
Principal and interest payable at  the office of the Wachovia Bank and 
Trust Company, Winston-Salem, N. C. Witness our hands and seals. 

"Thos. Maslin, Martha M. Maslin." 

On 16 October W. H. Maslin, the payee in said note, duly endorsed 
the same to the order of W. M. Nissen. On 17 April, 1926, Maslin and 
wife conveyed the land to Moore County Farms, subject to the said 
deed of trust securing the payment of said note for $65,000. On 1 De- 
cember, 1926, W. M. Nissen, for value, duly endorsed without recourse 
the said note to the plaintiff. At the time of said endorsement Nissen 
represented to the plaintiff that the note was a valid and subsisting ob- 
ligation of Maslin, and that there were no equities which could be set 
up against it. 

The plaintiff brings a suit upon said note and for the foreclosure of 
said deed of trust. The suit is brought against Thomas Maslin and 
Martha Maslin, makers of said note. W. H. Maslin and W. M. Nissen, 
endorsers of said note, Oscar 0. Efird, as trustee, Wachovia Bank and 
Trust Company as receiver of Merchants Bank and Trust Company, 
John H. Dyer, trustee, N. S. Poindexter, R. L. White and R. C. 
Vaughan. Vaughan is receiver for the Moore County Farms, Inc. The 
plaintiff filed a complaint and an answer was filed by Thomas Maslin. 
The receiver of Moore County Farms filed an answer, and thereafter the 
plaintiff filed an amended complaint, setting up substantially the same 
cause of action contained in the original complaint. Thereupon, the re- 
ceiver of Moore County Farms filed a demurrer upon the ground that 
the complaint contained inconsistent causes of action and that there was 
a misjoinder of parties. The alleged misjoinder of causes of action is 
as follows: "That the complaint sets up separate causes of action against 
this defendant and W. M. Nissen, between whom there is no community 
of interest, for that it is alleged as a cause of action against this de- 
fendant, that a certain note and mortgage bearing date of 16 October, 
1925, is a valid encumbrance upon the land mentioned in the complaint, 
and is also asking relief against W. M. Nissen upon the ground that the 
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mortgage and lien above mentioned is not a valid lien, and was trans- 
ferred through fraud to the plaintiff on 1 December, 1926." 

The trial judge overruled the demurrer. I n  this ruling we concur. 
The statute provides that several causes of action may be united in  the 
same pleading if they arise out of "the same transaction or transaction 
connected with the same subject of action." What is tEe transaction in 
this case? Manifestly, i t  is the giving of a promissory negotiable note 
by Thomas Maslin to W. H. Maslin and the endorsement of that note by 
W. H. Maslin to Nissen, and the endorsement thereof without recourse 
by Nissen to the plaintiff. Nissen was connected with the note, which 
is the subject of the action because he endorsed it. Moore County Farms 
was a necessary party to the action because the mortgagor M a s h  con- 
veyed the property to the Moore County Farms after the execution of 
the mortgage or deed of trust. Stancill v. Spain, 133 IT. C., 76. 

The rule for determining misjoinder of causes of action is thus stated 
by Walker, J., in Hawk v. Lumber Co., 145 N.  C., p. 48. "The result 
of the decisions is that, if the causes of action be not entirely distinct 
and unconnected, if they arise on one and the same transaction, or a 
series of transactions forming one course of dealing, and all tending to 
one end, if one connected story can be told of the whole, the objection of 
multifariousness does not arise." 

The entire transaction in this case involves the validity of a note and 
the respective liabilities of the makers and endorsers. Ayers v. Bailey, 
162 N. C., 209. The judgment overruling the demurre]. is 

Affirmed. 

T. C. NORRIS v. &.I. 0. GALLOWAY ET AL. 

(Filed 31 January, 1928.) 

1. Deeds and Conveyances--Timber Deeds--Construction. 
Where N. and G. are granteesin a deed for standing timber upon cer- 

tain lands, to be cut and removed within ten years, and thereafter N. 
becomes the owner of the lands, subject to the timber deed to himself 
and G., and N. conveys to G. the timber rights he has wquired under the 
former deed, referring thereto, and in his deed to thl: timber receives 
certain rights to cultivate the lands when cut over by G.  and designated 
by him, with a further right of G. to cut and remove a certain kind of 
timber within two years from the first cutting: Held,  G-. could under the 
deed from N. cut the designated timber in a period of two years from the 
first cutting only when coming within the maximum lime limit of ten 
years, and to this extent it was an enlargement of the right conveyed by 
the deed for the timber to N. and G. 
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C I ~ I L  ACTION, before Bowie, J., at July Term, 1927, of HAYWOOD. 
The plaintiff instituted an action against the defendants to restrain 

the defendants from trespassing upon the lands in  controversy and from 
cutting and removing timber therefrom. A temporary restraining order 
was issued and made returnable on 29 July, 1927. By consent the 
cause was heard by T. C. Bowie, judge holding the regular term of the 
Superior Court of Haywood County, who rendered the following judg- 
ment: "This cause coming on to be heard upon the application of the 
plaintiff to continue the restraining order theretofore in  this cause 
issued, to the final hearing, and both the plaintiff and the defendants 
consenting that the matters in issue be heard before his Honor, T. C. 
Bowie, judge presiding, and the same being heard, this 22 July, 1927: 
I t  is therefore ordered, considered and adjudged by the court that the 
restraining order heretofore issued be dissolved and that the plaintiff 
pay the cost of the action." 

From the foregoing judgment plaintiff appealed. 

Morgan & Warrd, M.  G. Stamey and Jos. E. Johnson, for plaintiff. 
W .  B. Francis and Alley $ Alley for defendants. 

BROGDEN, J. On 2 March, 1920, E. W. Sharp and wife conveyed to 
T.  C. Norris and M! 0. Galloway, in consideration of $3,500, "all of the 
timber standing, lying and being and growing, and which might grow 
during the period hereinafter named, of any and all kinds whatsoever" 
upon a certain boundary of land consisting of about 300 acres. The 
timber deed provided that the grantee should have ten years from date 
in which to cut and remove the timber. Said deed also contained the 
following restrictions: "It is understood and agreed that when the 
parties of the second part shall have cut from any portion of said land 
all the timber and the wood which they desire or may desire to remove 
from said portion of said boundary, then the parties of the second part 
shall designate such portion and permit the parties of the first part to 
clear that portion of said land so designated and sow the same in grass 
or otherwise use that portion of said land as the parties of the first part 
may desire." 

On the same day Sharp and wife conveyed to the plaintiff, T. C. 
Korris, the land upon which the timber was growing by a proper deed 
of conveyance. This deed contained the following clause: "Excepting 
and reserving all the timber on said boundary of land with the right to 
remove the same within ten years from date hereof, in  accordance with 
a deed of even date herewith, for said timber by the parties of the first 
part to T.  C. Norris." The parties, therefore, were in this situation: 
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NORRIS 2). GALLOWAY. 

Plaintiffs T. C. Norris and M. 0. Galloway held a timber deed for the 
timber of the kind specified on the land. The plaintiff, Norris, then 
became the owner of the land subject to the timber deed to himself and 
Galloway. 

Thereafter, on 27 November, 1920, Norris and wife conveyed to Gal- 
loway "their one-half interest in  all the timber standing, lying and 
being and growing, and which might grow during the period, as set 
forth in a certain timber deed from E. W. Sharp and wife to T.  C. 
Korris and 31. 0. Galloway." This deed from Norris to Galloway r e  
cited that the grantee Galloway should have "the right of ingress, egress 
and regress, to, over and through said tract of land for the purpose of 
cutting and removing said timber, and also the right of sawyards for the 
setting up and operating of sawmills on said boundary for the period as 
set forth in said deed as recorded in  Book 54, p. 555" (deed from Sharp 
and wife to Norris and Gallomay). The deed for the "one-half interest" 
from Norris and Galloway contained the following clause: "It is under- 
stood and agreed that when the party of the second part shall have cut 
from any portion of said land that all the timber and wood which he 
desires to cut and remove from said land, that the par t j  of the first part 
shall have the right to clear, cultivate or sow in  grass the land from 
which the timber is removed. And the party of the ~econd part shall 
have two years after he has cut and removed timber from any portion 
of said land to go back and remove any hemlock wood that he may have 
left when he first cut over said land, provided the two ysars come within 
the period as set forth in the deed recorded in Book 54,p. 555, heretofore 
referred to. The parties of the first part sell and convey to the party of 
the second part all their rights and interest that they obtained in  the 
said deed as recorded in Book 54, page 555, except as above set forth in 
this deed.'' 

The plaintiff contends that after he purchased the lend and executed 
deed to Galloway for his "one-half interest" in the timber that the 
clause above quoted in his deed to Galloway curtailed and restricted the 
right of Galloway or his assigns to cut any timber upon said land after 
the expiration of two years from the first cutting. That Galloway or 
his assigns had cut over the timber more than two years ago, and hence 
all rights of Galloway in and to said timber had ceased. The defendant 
Galloway, upon the other hand, contends that the deed from Norris to 
him is an enlargement of his right to cut rather than s. restriction. So 
that the merit of the case resolves itself into an examination of these 
contentions. 

The deed from Sharp to Norris and Galloway provided that the 
grantees should have ten years within which to cut and remove "all the 



N. C.] FALL TERM, 1927. 

timber standing, lying and being and growing, and which might grow 
during the period," etc. I t  was further provided therein that when the 
grantees had cut and removed all the timber which they desired upon 
any designated portion of the land, the grantors could reiinter such 
portion so designated and hold the same in such manner and to such 
extent as the grantors should desire. I n  other words, the right to cut 
and remove any more timber from such portion so designated by the 
grantees ceased if the grantors should so desire. The deed from Norris 
and wife to Galloway expressly recognizes the right of the grantee to 
cut and remove the timber for a period of ten years, but provides that 
when the grantee cuts and removes all the timber which he desires from 
any portion of the land, thereupon the grantors shall have the right to 
clear, cultivate and sow in grass such portion, subject, however, to the 
right of the grantee to reenter such portion and remove any hemlock 
wood only, if such removing of such hemlock wood shall be done within 
two years from the first cutting and within the ten-year period. 

The essential difference between the restrictions in the two deeds is 
this:  I n  the Sharp deed the grantees designated the portion of land 
upon which all desired cutting had been done, and thereupon they could 
not reenter such portion for the purpose of cutting if the grantors ob- 
jected. I n  the Norris deed, when any portion of land had been cut 
over, the grantors could reenter, but could not prevent the grantee from 
going back upon such portion and removing hemlock wood if done 
within two years from the first cutting and within the ten-year period. 
Under this construction the covenants in  the deed from Norris to Gal- 
loway tend to enlarge rather than restrict the timber rights of defendant. 
So that the defendant has the right to cut and remove the specified 
timber for a period of ten years; provided, however, that as to such 
portion which has been cut over and cleared or cultivated or sowed in 
grass by the plaintiffs, then defendant can reenter and remove hemlock 
wood only, and this must be done within two years from the first cutting 
and within the maximum period of ten years. 

We conclude upon the record that the plaintiff is not entitled to 
restrain the cutting of the timber, and the judgment resolving the tem- 
porary restraining order is affirmed. I t  is further ordered that the 
restraining order granted pending this appeal be, and the same is hereby 
dissolved. 

Affirmed. 
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ALFRED JACKSON v. ROYL4LL & BOILDES hIANCFACTURING 
COMPANY. 

(Filed 31 January, 3.928.) 

1. Master and ServantMaster's Liability for Injuries tc~ ServantWarn- 
ing and Instructing ServanhNegligence. 

When an emplogee at  work at a power-driven machine, simple in its 
operation, and under circumstances in which he was in a position to fully 
know his danger, does a negligent act easily avoidable ky him that causes 
the injury in suit, he may not recover of his employer for the injury 
received by him in consequence of his own act, though the vice-principal 
of his employer had formerly instructed him of a very obvious remedy to 
be applied under the circumstances of the particular case, and which 
would not have caused the injury, except for the emplojee's negligent act. 

CIVIL ACTION, before Lyon, J., at May Term, 1927, of RICHMOND. 
The evidence tended to show the following facts: The plaintiff, a 

young man about twenty years of age, mas employed by the defendant 
to work in a felt factory. On the day of his injury he was working 
at  a machine that mixed felt for mattresses. At one end of the machine 
there was an apron which was about three feet long and two feet across. 
A leather belt with slats tacked thereon carried the cotton along the 
apron to the rollers and through the rollers into the machine. The 
rollers are back of the apron next to the machine and are about six 
inches in diameter. 

The plaintiff's narrative of his injury is as follows: "Mr. Renn 
showed me how to put cotton or felt in the machine and told me when 
the rollers got choked to unchoke it with a pitchfork, and when the 
apron got choked to hold it with one hand and clean it out with the 
other. H e  showed me how to stop i t  with my hand and clean i t  out. 
. . . The apron got choked and I got up and tried to clean it out, and 
I tried to stop it with one hand to clean i t  out. I had got wet and cold 
that morning on the truck and could not stop it, my hand being cold 
and stiff, and it kept moving along until the rollers caught my hand. 
I did not know my hand was in danger until the rollero caught it. . . . 
I was given no instructions except that Mr. Renn iold me how to 
unchoke the rollers with the pitchfork and how to clean out the apron 
with my hand. . . . I knew that if my hand got caught between the 
rollers it would be crushed, but I did not know my hand would get into 
the rollers. . . . There was a belt with slats on it-the apron- 
that carried the cotton to the rollers. I tried to stop the slats. I was 
trying to stop the machine like Mr. Renn said to stop it. . . . The 
slats were not running when I started to clean it out. When I got it 
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cleaned out it began to move off, and I was still working with i t  until I 
got all the trash out. . . . I had my hand on the slats and was working 
underneath when the rollers caught my hand. I did not forget about 
my hand, but I could not stop the slats; I was trying to stop the slats. 
(Q) .  You just had to take your hand u p ?  I don't know. I was looking 
underneath where I was working." 

Plaintiff's left hand was caught in the rollers and crushed, necessi- 
tating amputation. 

Issues of negligence, contributory negligence and damages were sub- 
mitted to the jury and answered in favor of plaintiff, and the verdict. 
awarded $2,500 in damages. 

From judgment upon the verdict the defendant appealed. 

J .  C. Sedberry for plaintif. 
Bynum & Henry for defendant. 

BROGDEK, J. The only serious question presented by the record is 
whether or not the motion for nonsuit should have been allowed. 

No defect in the machine was alleged and no evidence thereof offered. 
The method of doing the work by placing the cotton on the moving belt 
or slats, to be conveyed to the rollers, was usual, approved and not dan- 
gerous. "It is well recognized that, although the machinery and place 
of work may be all that is required, liability may, and frequently does, 
attach by reason of the negligent orders of a foreman, or boss who 
stands towards the aggrieved party in  the place of vice-principal." 
Hoke, J., in Hotcard v. Oil Co., 174 N. C., 651. I t  is also well estab- 
lished that, "where one having authority to give orders to another, who 
is inexperienced, gives a negligent order, which a reasonably prudent 
man would not give, and the servant is injured in attempting to obey 
said order, and the giving said order was the proximate cause of his 
injury, the servant is entitled to recover." Clark, C. J., in Holton v. 
Lumber Co., 152 N.  C., 68. 

The sole inquiry is to determine whether or not the foreman gave a 
negligent order or instruction in directing the plaintiff "when the apron 
got choked to hold it with one hand and clean it out with the other." I t  
must be observed from the plaintiff's testimony that the rollers at the 
top of the apron were readily observable and that he fully appreciated 
the danger of permitting his hand to come in contact with them. I t  
must also be observed that there was no danger in laying the hand upon 
the slats or moving belt unless the hand was permitted to remain on the 
moving belt and be conveyed to the rollers. When cotton had fallen 
from the moving belt to the apron and choked it the moving belt or 
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slats came to a standstill. The plaintiff put his hand upon the station- 
ary slats or belt and began to unchoke the apron. When partially un- 
choked the slats began to move and plaintiff, according to his own testi- 
mony, while looking under the apron, with his hand upon a moving belt, 
and charged with knowledge that the belt was moving toward the 
rollers, and that the rollers would crush his hand, still permitted his 
hand to remain until it was fed into the rollers and crutjhed. 

This case is governed by the principle announced 1)y the Court in 
Nathis v. Mfg. Co., 140 N. C., 530. I n  that case Broum, J., said with 
reference to plaintiff's injury: "He was injured, according to his own 
evidence, by running his hand under the table without looking where he 
put it. The foreman could not have imparted to plaintiff any further 
information than he already had. The plaintiff had equal knowledge 
with the foreman as to the dangers incident to operating the saw, and 
he had sufficient discretion, so far as age and experience go, to appre- 
ciate the peril. The plaintiff knew the danger incident to cleaning out 
the sawdust box with the circular saw revolving rapidly just above i t  
as well as the foreman could have told him." 

So in the present case the order given by the foreman to the plaintiff 
was to perform a duty that in itself was simple and safe. Of course, if 
the workman permitted his hand to remain on the belt and be drawn 
into the rollers, serious injury was imminent and certain, but the plain- 
tiff was thoroughly aware of this situation. 

Upon a consideration of the entire case and the rules of law applica- 
ble, we are of the opinion that the motion for nonsuit should have been 
allowed. 

Reversed. 

STATE v. ANNA K. MONTAGUE. 

(Filed 31 January, 1928.) 

Criminal Law-Evidenc-SufRciency. 
Circumstantial evidence of a homicide is not sufficient when by any 

reasonable inference therefrom the question of guilt should remain un- 
certain in the mind of the jury, and under these circumstances defend- 
ant's motion as of nonsuit should have been allowed. 

CRIMINAL ACTION, before Shaw, J., at June Term, 192:7, of BUNCOMBE. 
The defendant, Anna K. Montague, was indicted for the murder of 

Mary A. Cooper, and was convicted of murder in the second degree, and 
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sentenced to the State prison for a term of not less than twelve nor more 
than twenty years at hard labor. The record shows that the jury 
"recommends the defendant to the mercy of the court." 

Attorney-General Brummitt  and Assistant Attorney-General Nash for 
the State. 

Lusk & Beachboard and Reynolds & Sullivan for defendant. 

BROGDEN, J. The testimony discloses certain independent and un- 
connected circumstances upon which the State relied for conviction. The 
principle of law declared in  S .  v. Goodson, 107 N.  C., 798, is ~ e r t i n e n t  
to the facts disclosed in this case. Goodson was convicted of murder and 
sentenced to death. The Court said: "We have examined with much 
care and scrutiny the,evidence sent up as part of the case stated on 
appeal, and are of opinion that i t  was not sufficient to prove the pris- 
oner's guilt, or to go to the jury for that purpose. Accepting the evi- 
dence as true, and sufficient to prove the facts to which i t  related, and 
giving these facts, severally and collectively, and in their bearing each 
upon the other, due weight, in any view of them they simply raise a 
strong suspicion of his guilt. The evidence pointing to the prisoner is 
circumstantial. The facts may be true; they may be taken, in any 
combination of them of which in  their nature they are capable, and 
they fail to prove his guilt; they are inconclusive as to the material 
fact of guilt. . . . This full summary of the incriminating facts, 
taken in the strongest view of them adverse to the prisoner, excite sus- 
picion in the just mind that he is guilty, but such view is far from 
excluding the rational conclusion that some other unknown person may 
be the guilty party. The mind is not simply left in  a state of hesitancy 
and anxious doubt-it refuses to reach a conclusion." 

So, in the present case, much could perhaps be written upon the vari- 
ous aspects of circumstantial evidence as a means of arriving at ultimate 
truth. Much, too, could be written with reference to weighing these cir- 
cumstances and knitting them together in  various and sundry combina- 
tions. But after all, the whole matter resolves itself into an interpreta- 
tion of the record. As to this, different minds will reach different con- 
clusions. Although we should assemble the precedents and authorities 
in martial array and dissect each one, the inevitable and ultimate ques- 
tion would still be ever present: "How do you apply these principles to 
the present record ?" 

After a diligent investigation, by the entire Court, of the records and 
briefs, three of us are of the opinion that the circumstances relied upon 
for conviction create suspicion more or less grave, but do not rise to that 
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dignity and import which the law recognizes as competent evidence upon 
the charge laid in the bill of indictment. After the same diligent investi- 
gation, two of us hold the contrary view. 

I n  this situation, therefore, we hold that the judgment of nonsuit duly 
made at  the close of the entire testimony should have been allowed. 

Reversed. 

ADAMS, J., dissenting: I n  S. v. Carbon, 171 N. C., 1323, it was said 
by this Court: "The motion to nonsuit requires that we rihould ascertain 
merely whether there is any evidence to sustain the allegations of the 
indictment. The same rule applies as in  civil cases, and the evidence 
must receive the most favorable construction in favor of the State for 
the purpose of determining its legal sufficiency to convict, leaving its 
weight to be passed upon by the jury. S. v. Carmon, 145 N.  C., 481; 
S. v. Walker, 149 N. C., 527; S. v. Costner, 127 N.  C., !i66. The effect 
of Laws 1913, ch. 73, allowing a motion for nonsuit in ,rl criminal case, 
was considered in S. v. Moore, 166 N.  C., 371; S. v. Gibson, 169 N .  C., 
318. Where the question is whether there is evidence sufficient to war- 
rant a verdict, this Court considers only the testimony favorable to the 
State, if there is any, discarding that of the prisoner. S. v. Hart, 116 
N.  C., 976. The weight of the evidence and the credibility of the wit- 
nesses are matters for the jury to pass upon. 8. v. ~ t l e y ,  126 N. C., 
997." 

Discarding the evidence of the defendant and considel-ing that which 
is favorable to the State, I do not concur in  the intimation that the 
testimony consists of nothing more than certain independent and un- 
connected circumstances upon which the State relied for conviction. 
The evidence, as I read it, reveals a series of incidents and circum- 
stances which are so intimately connected, not to say interwoven, as to 
point directly to the defendant's guilt. The c o r p s  delicti was ad- 
mitted, it was not denied that the homicide occurred :it the home of 
the deceased after eleven o'clock at night. The evidence tended to show 
that at  this hour only three persons were in the house: the deceased 
and the defendant on one floor, and the rc3gistered nurse on another. 
There was evidence of the defendant's motive and opportunity for the 
commission of the crime, and her ill-will and purpose, of' the significant 
circumstances under which she left Mrs. Cooper's on the morning pre- 
ceding the homicide to go to West Asheville, of her admission that 
"when dark came" Mrs. Cooper kept coming into her mind, and that 
she knew "that something was going to happen to Mrs. Cooper,)) of the 
late hour of her return to Mrs. Coop&'s home-the assault, her conduct, 
her inconsistent statements, her effort to conceal material evidence, and 
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her possession of garments, one of them bloody, owned by Mrs. Cooper 
and concealed in the defendant's trunk, with other articles which were 
damp, soon after the homicide. These are only a part of the series of 
circumstances which were submitted to the jury in a full and discrimi- 
nating charge. Not only is circumstantial evidence an accepted instru- 
mentality in the ascertainment of truth; i t  is essential to the administra- 
tion of justice, and in my opinion its efficacy should be maintained 
unimpaired. 

I am authorized to say that the CHIEF JUSTICE concurs in this opinion. 

CLAUD SUGG, A. T. GRIhISLEY, E. D. BOWEN, TV. TV. BOTVES, WILLIS 
DIXON, ZELL LASSITER, CONNOR ROUSE, LUTHER iMEADOT\'S 
AND L. C. EDWARDS, ON BEHALF OF THEMSELVES AKD OTIIER CITIZENS, 
QUALIFIED ELECTORS AKD TAXPAYERS OF OLDS AND ORMONDS TOWKSHIP, V. 

J. E. DEBNAJI, IT'. D. COBB, TV. A. DILDY, J. E. ALBRITTOX AND 

L. A. METVBORP;, CONSTITUTING THE BOARD OF EDUCATION OF GREEXE 
COUNTY, AND H. G. ROBERTSON, COUNTY SUPERINTENDENT OF PUBLIC 
INSTRUCTION OF GREEKE COUNTY. 

(Filed 31 January, 1928.) 

For Digest, see Parker v. Debnam, post, 56. 

APPEAL by plaintiffs from Nunn,  J., at Chambers in the city of New 
Bern, 6 July, 1927. From GREENE. Affirmed. 

Shau, & Jones and Albion Dunn for plaintiffs. 
J .  Paul Frizelle f o ~  defendants. 

CLARKSON, J. This is a companion action to that of Parker v. Deb- 
nam, post, 56 .  

The plaintiff's questions : 
"1. Has the board of education of Greene County adopted a county- 

wide plan of organization of its schools? 
2. Does the county board of education have the power to consolidate 

the schools in the special tax district, created by the election of 17 May, 
1927, without first complying with the rules and regulations prescribed 
by section 73-a of Article six of the Public School Law?" 

Defendants contend: "The purpose of this action was, in part, to 
have declared null and void the election held in the special school tax- 
ing district on 17 May, 1927. The appellants now concede the validity 
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of the election, the establishment of the special school taxing district, 
and the validity of the special tax rate voted in the election. So that the 
only question now before the Court is the correctness of his Honor's 
judgment as to the finding of fact that the county of Greene has a 
county-wide plan of organization of schools adopted in  conformity to 
the school law, and as to the conclusion of law that the act of the board 
of education in consolidating the several school districts embraced in 
and composing the special school taxing district was valid and legal." 

Section 73-a of Article 6 of the Public School Law i3 referred to in  
plaintiffs' question, supra. See Public Laws 1923, ch. 136, 73-a, 3 C. S., 
5481. Also Public Laws of N. C., Extra Session, 1924, ch. 121. This 
relates to the method of adopting the count?/-wide plan for any county. 

The court below found the facts: "That the county clf Greene has a 
county-wide plan of organization of schools adopted 20 August, 1925, 
under and pursuant and in full compliance with the provisions of section 
73-a, Art. 6, of the Public School Law of North Carolina, codification of 
1923; Public Laws 1923, ch. 136, Art. 6, 3 C. S., 5481, and that the 
board of education has worked under said plan and the modification 
thereof subsequently adopted in compliance with the PI-ovisions of the 
school law in the operation of the schools and the management of the 
school affairs of Greene County." 

The record discloses by the affidavit of the five membws of the board 
of commissioners for the county of Greene, that an elecation was called 
on 4 Bpril, 1927, by said board in  the special school tax district to be 
held on 17 May, 1927. That the call was made upon the petition pre- 
sented to the board duly approved by the county board of education. 
"That an election had been held in  said district on Tuesday, 22 Feb- 
ruary, in  which there was only one polling place, to wit, Maury, and 
that the plaintiffs in  this action, and other opponents of the election, 
having co&plained that the election was not fairly held and did not 
give the opponents of the measure a fair chance to express themselves at 
the polls for the reason that there was only one polling place, and said 
election having by  consent of all parties been adjudged void and of no  
ef fect ,  when deponents came to order a new election to be held as herein 
set out on 17 May, the  plaintiffs in this  action, in person and b y  counsel 
came before the board of commissioners and stated t o  the  board that ,  i f  
the board in ca~lling said election would designate t w o  polling places in 
said special school tax  district instead of one, one of said polling places 
to  be regular polling place of general elections in 0rmond.s Township 
and the other to be the regular polling place for general elections in 
Olds Township,  and would give the plaintiffs and those in sympathy  
w i th  their views, amd who were opposed to  said election, representation 
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in tho appointment of the reg.istrars and judges of the election, the 
plaintiffs, in the event said election should be carried, would abide by  
its result and offw no furthm opposition tp the creation of said special 
school tax  district or the voting of the special tax therein, and that the 
plaintiffs would in good faith stamd by  and support the same and the 
policy and plans of the board of education w i th  respect to said school 
district and tho levying and collection of the special tax therein voted 
to supplement the general school fund; and that the deponents did call 
said election, and upon the request of the plaintiffs in this action, did 
designate the polling places requested by plaintiffs and did give the 
plaintiffs representation in  the appointment of the registrars and judges 
of the election. Deponents further state that, upon the bringing in of 
the certificate of the local tax election returns by the registrars and 
judges of election showing that a majority of 126 registered vote was 
cast for the special tax, i t  was duly spread upon the minutes of the 
board of county commissioners, and by proper resolution said election 
was adjudged and declared carried." 

The returns show: "Olds Township: Number of voters registered, 
373; number of voters for, 201; number of voters against, 51. Ormonds 
Township: Number of voters registered, 401; number of voters for, 
249; number of voters against, 152." 

The court below found as a fact:  "That in said election there were 
774 registered and qualified voters from all the school districts embraced 
in the special taxing district, and that in said election the school dis- 
tricts, both the special tax and the nontaxing districts, voted as a unit 
and not separately; that from the entire registered voters 450 voted in 
favor of said tax and said taxing district, and 324 voted against said 
tax and said special taxing district, or were counted as voting against 
same." 

I t  will be noted that those who voted for numbered 450; those who 
voted against numbered 324; for a majority of 126. 

I t  seems in  this matter there was a free ballot and a fair count. The 
plaintiffs lost. 

We have cited the decisions bearing on the questions in  Parker v. 
Debnam, supra. 

From the record we can see no reason for disturbing the findings of 
fact or conclusions of law by the court below. The judgment is 

Affirmed. 
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BOARD O F  COMMISSIONERS FOR THE COUNTY O F  WAKE, EDGAR D. 
PEEBLES, 0. L. RAY, W. L. WIGGS, S. T. BENNETT AND L. Y. BAL- 
LENTINE, MEMBERS OF SAID BOARD OF COMMISSIONERS FOR THE COUNTY 
OF WAKE, v. T H E  STATE HIGHWAY COhlhIISSION O F  NORTH CARO- 
LINA, AND FRANK PAGE, STATE HIGHWAY COMMISSIONI:R. 

(Filed 31 January, 1928.) 

1. Highway-State Highway Commission-Powers. 
The creating of the State Highway Commission and the giving it au- 

thority for the creation, maintenance, etc., of a State-wide system of 
public roads, and the amendatory act providing for  the taking over, 
within certain limits, county highways, or parts thereof a s  links in the 
State-wide system, and for the cooperation of the State Highway Com- 
mission in such case with the road-goTerning body of a county for the 
mutual benefit of both the county and the State, are  staixtes to be con- 
strued together in. par; materia. 

2. Same. 
T'he provision in the statute amending the State Highway Commission 

Act that  the State Highway Commission in taking over a county road a s  
a link of the State system of public highways cooperate with the road- 
governing body of the county for the best interests of both the State and 
the county does not impair the large discretionary powers g:iven by statute 
to the State Highway Commission, acting in good faith, and when i t  is 
found a s  a fact in the lower court that  they have so coiiperated, the 
decision of the State Highway Commission in selecting a different route 
than the one fised upon by the county authorities, cannot be disturbed by 
the courts. 

3. Appeal and Error-Review-Presumptions-Injunctions. 
While on appeal from proceedings in injunction the Supreme Court may 

review the evidence upon which the lower court has b a s 4  its findings of 
fact, the burden is on the appellant to show error, with the presumption 
in favor of the judgment appealed from. 

APPEAL by  plaintiff f r o m  Si'inclair, J., a t  Chambers, 10 August,  1927, 
f r o m  WAKE. Affirmed. 

L. L. Massey, J .  W .  Bailey, Leon 8. Brassfield and J .  .&I. Broughton 
for plaintif. 

A ftorney-General Brummitt  and Assistant .4ttorney-Geqteral Ross f o r  
defendants. 

CWRKSON, J. T h i s  was a n  injunct ive proceeding brought  by  plain- 
tiff against t h e  defendants, seeking a restraining order, or injunction, 
against  defendants  f r o m  tak ing  o r e r  cer tain county roads i n  W a k e  
County and  making  them a p a r t  of t h e  S t a t e  highway system f o r  S t a t e  
maintenance. R t emporary  restraining order  mas issued against  t h e  
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defendants. At the hearing i t  was dissolved and the permanent injunc- 
tion refused, and the action dismissed. Plaintiff excepted, assigned 
error and appealed to the Supreme Court. 

The decision of this action depends upon the construction of certain 
statutes of the General Assembly of North Carolina, in reference to the 
State highway system. Chapter 2, Public Laws of 1921, was the key act 
for the present State-wide system of hardsurfaced and dependable roads. 
I t  was construed in  Carlyle v. Highway Commission, 193 N.  C., at  p. 48, 
as follows: "We are therefore of the opinion that the statute means that 
when an existing highway has been designated, mapped, selected, estab- 
lished and accepted by the State Highway Commission as the sole and 
independent connection between two county-seats in compliance with 
the formalities prescribed by the statute that this is  a location of the 
road as a link of the State system of highways." Newton, v .  
Highway Commission, 192 X. C., 54; S .  c., 194 N.  C., 159; S .  c., ibid., 
303 ; Smi th  v. Highway Commission,, ibid., 333. 

I n  addition to the roads mapped and made a part of the State high- 
way system, the act, Laws 1921, ch. 2, sec. 10, subsec. (b), in part is as 
follows: "To take over and assume exclusive control for the benefit of 
the State of any existing county or township roads, and to locate and 
acquire rights of way for any new roads that may be necessary for a 
State highway system, with full power to widen, relocate, change, or 
alter the grade or location thereof, to change or relocate any existing 
roads that the State Highway Commission may now own or may acquire; 
to acquire by gift, purchase, or otherwise any road or highway that 
may be necessary for a State highway system." 

I n  the Newton, case, supra (194)) at p. 171-2, this Court said: "How- 
ever, the defendant ha.$ the power, under the law, if, in its discretion the 
exercise thereof shall seem wise and proper under section 10, subsec- 
tion (b),  'to locate and acquire right of way for any new roads that 
may be necessary for a State highway system, with full power to widen, 
relocate, change or alter the grade or location thereof.' The Legislature, 
in its wisdom, by this section of the law, empowered the defendant to 
select and construct new roads which it deemed necessary for the State 
system in  such way and manner and in such places as i t  might deter- 
mine." 

Chapter 200, Public Laws 1927, the caption reads as follows: "An act 
to require the State Highway Commission to take over additional 
mileage for State maintenance in the several counties of the State of 
North Carolina." The act is as follows : 

"Section 1. That the State Highway Commission is hereby authorized 
and empowered, and i t  shall be their duty to take over for State main- 
tenance, additional roads heretofore maintained by the several counties, 
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amount of additional roads so taken over for State maintenance shall 
not exceed twenty per cent of the present mileage as is now designated 
and maintained as State highways. 

"Sec. 2. The laying out, and designation of new roadll placed on the 
State highway system as State maintained roads, shall be left entirely in 
the discretion of the said Highway Commission in the respective dis- 
tricts, dividing the mileage of new roads taken on i n  counties which 
have heretofore not received as much State highway mileage as to make 
said county or counties share equally as nearly as practicable with other 
counties of the State, or in the discretion of the State Kighway Com- 
mission i n  said district to place said additional roads on State mainte- 
nance that will best serve that section of the State. 

"Sec. 3. That the State Highway Commission shall work in  coopera- 
tion with the road-governing body of the counties in their respective and 
several districts in the laying out of these roads, always looking after 
the interest of both-county and State in  so doing. 

"Sec. 4. That all laws i n  conflict herewith are to the extent of such 
conflict hereby repealed." 

The plaintiff contends: "An act known as the Smith-Hargett Act, 
which in  its official form would have granted to the Highway Commis- 
sion absolute and unlimited power with reference to changing, altering 
or abandoning highways as designated on the original highway map, but 
which in  the form eventually passed (chapter 46, N. C. Public Laws of 
1927), carefully safeguarded such additional authority as was granted, 
and in particular stipulated that the county road-governing authorities 
should be heard on all matters involved; (b) the additional mileage bill 
which was adopted (chapter 200, Public Laws of 1927), but which pro- 
vided not merely for notice to or hearing on behalf of the county road- 
governing authorities, but went further and stipulated that the addi- 
tional mileage to be taken over should be done only after cooperation 
with the county road-governing authorities. I n  granting the authority 
and making direction for additional mileage to be added to the State 
highway system, as provided in  chapter 200 of the 1927 Public Laws, 
the Legislature imposed three positive and definite condii ions : (1) The 
authority given is to take over for State maintenance only additional 
roads theretofore maintained by the several counties. Manifestly this 
cannot be construed as authority to build new roads, but only to take 
over existing roads; (2) a separate and distinct section (sec. 3 )  pro- 
vides 'That the State EIighway Commission shall work in cooperation 
with the road-governing body of the counties in the laying out of these 
roads.' ( 3 )  The third condition is that in taking over such additional 
highways, the Highway Commission should always look after the 
interest of both county and State." 



N. C.] FALL TERM, 1927. 29 

We must construe the section of the act of 1921, mentioned supra, 
with the act of 1927. I n  fact, the act of 1927, in clear language says: 
"That all laws in conflict herewith are to the extent of such cm$ict, 
hereby repealed." This Court, in construing the act of 1921, in the 
h'ewton calse, supra, in  unequivocal language said that the State High- 
way Commission was empowered to add new roads to the State system. 
The act of 1927, ch. 200, was passed giving the State Highway Com- 
mission authority and power and making i t  the duty to take over for 
State maintenance additional roads heretofore maintained by the several 
counties, the additional roads not to exceed 20 per cent of the present 
mileage of State maintained roads. This was to relieve the counties of 
maintenance and put the roads under the State highway system. This 
act was no doubt passed because the State highway system is financed 
solely by automobile license and gasoline tax, and after paying interest 
on the State bonds for building the roads, the upkeep or maintenance of 
the roads, the sinking fund provided for to meet the bonds as they 
mature, there was a large surplus in the treasury. This was collected 
for road purposes and should be so used. I t  would be a narrow con- 
struction of the two acts, construed i n  pari materia, and under existing 
conditions, to say in  adding the new county roads toathe State highway 
system, that new links could not be added to make a composite system. 
I n  fact, the act of 1927 sags "to place said additional roads on State 
maintenance that will best serve that section of the State." The intent 
of the General Assembly was directed not only to the roads being taken 
over from the county, primarily for maintenance and relieve the county, 
but in so doing service to the section of the State is one of the factors 
to be considered. 

The serious question is the language of the 1927 act, which says: 
"That  the State n i g h w a y  Commission shall work i n  cobperation with 
fhe road-governing body of the counties" in laying out these roads. 

The court below found the facts and based its conclusions of law on 
the facts so found, which is fully shown by the record. On the question 
of cobperation we quote the finding as follows: "The court is further 
of the opinion, and so finds, that in the laying out and designation of 
the said roads the defendant has complied fully with all the require- 
ments of chapter 200, of the Public Laws of 1927, and has cobperated 
fully with the board of commissioners of Wake County as fully and 
completely as the requirements of that act damand, in  that the defend- 
ant has endeavored to secure said road in accordance with an agreement 
of plaintiffs, except in  minor details heretofore referred to, but has at 
the same time used its discretion in  good faith in  placing said roads 
under State maintenance in such manner as will best serve that section 
of the State and county, in  shortening the alignments of the roads and 
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utilizing to the best advantage the topography of the ground, the con- 
clusions reached in i ts  discretion being based upon the expert knowledge 
of the defendant and the advice of i ts  expert engineers as to the efficient 
and economical construction and maintenance of the said road." (Italics 
ours.) 

I n  Wentz  v. Land Co., 193 N. C., a t  p. 34, it was said:  " In  injunc- 
tion proceedings this Court has the power to find and review the find- 
ings of fact on appeal, but the burden is  on the appellant to  assign and 
show error, and there i s  a presumption tha t  the judgment and proceed- 
ings in  the court below are correct. Sanders v. Ins. Co., 183 N.  C., 66. 

There was some evidence to  support the findings of the court below. 
The  burden is  on the plaintiff, appellant, to  show error, which i t  has 
not done. The  judgment of the court below is 

Affirmed. 

R. L. TAYLOR r. J. A. JONES CONSTRCCTION COMPANY, AND 

J. W. MARKHAM. 

(Filed 31 January, 1928.) 

1. Torts-Joint Tort-Feasors-Liability. 
The ordinary rule of law that there is no primary and scxondary liabili- 

ties between joint tort-feasors is not varied by the exceptions arising in 
equity when in the joint tort each joint tort-feasor is charged with equal 
responsibility to the injured party and the combined, active and concur- 
rent negligence of each equally causes the injury in suit. 

2. Trial-Issues-When They Arise--Master and Servant-Negligence. 
When a contractor and subcontractor are engaged in the erection of a 

building, and the evidence tends to show that an employe,? of the former 
was injured by a falling beam while engaged in the performance of his 
duties, the falling of which was caused by the negligence of the servants 
of the latter, under conditions that unsafe and known to each master, 
who negligently permitted the dangerous conditions to continue, the issue 
as to whether the prillcipal contractor was secondarily liable does not 
arise. 

3. Trial-Instructions - Construction - Appeal and Error - Review - 
Harmless Error. 

Where an instruction of the court is clearly correct upon the principles 
of law arising from the evidence, it will not be held for I-eversible error 
that in one minute particular there was a semblance of error, when it is 
apparent that the jury could not hare been misled thereby. 

CIVIL ACTION, before XacRae,  J., a t  September Special Term, 1927, 
of MECXLENBURQ. 
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This cause was considered in  a former appeal which is reported in 
193 N. C., 775. The facts are substantially as follows: "On 21 Sep- 
tember, 1925, the plaintiff, a carpenter, was employed by defendant, 
J. A. Jones Construction Company, and had been in  its employ seven 
or eight years. Pr ior  to 21 September, Mrs. Sallie D. Wilder, the 
owner of a lot in Charlotte, entered into a contract with defendant, J. A. 
Jones Construction Company, to construct a ten-story office building, 
with the exception of the steel frame. The contract for furnishing the 
steel and the erection thereof was awarded by the owner to the defend- 
ant, A. J. Dietrich, and thereafter Dietrich made a contract with the 
defendant, J. W. Markham, a contractor for steel erection, by the terms 
of which the said J. W. Markham should perform the work of construct- 
ing and erecting into the steel frame of the building the steel furnished 
by the defendant Dietrich. The steel work consisted of raising and 
placing long, heavy steel beams in the various stories of said building." 

Plaintiff alleged that the defendant Markham, in erecting the steel, 
"negligently failed to provide or construct, or cause to be provided or 
constructed . . . any proper temporary floor, or deck, which could 
or would have caught falling beams, and that defendant Markham, and 
"his employees, in raising said beam, negligently failed to use a proper 
tag or guide line, attached to said beam for the purpose of steadying 
and preventing said beam from slipping out of said sling or loop.') 

The plaintiff further alleged "that the defendant, J. A. Jones Con- 
struction Company, negligedtly failed to construct or provide or cause 
to be constructed or provided beneath the point or points to which the 
said steel beam was being hoisted and where it was being set, and above 
the floor where plaintiff was working, any proper temporary floor or 
deck suitable to catch falling beams, or any covering beneath said point 
or points and above said floor such as was approved and in general use." 

The plaintiff offered testimony tending to show that, while he was 
building or assisting in  building a form or casing, and the steel beams 
referred to were being raised, hoisted and set above*his head, a large 
beam fell from above, striking him and inflicting serious and permanent 
injuries. There was further testimony tending to show that the super- 
intendent of the construction work of defendant. J. A. Jones Construc- 
tion Company, was fully aware of the danger to plaintiff and other 
workers by reason of the absence of a protective flooring or decking, and 
that he had made complaint to the architect and the architect had in- 
structed the defendant Markham to install such flooring or decking for 
the protection of the workmen. 

The issues and answers of the jury thereto were as follows: "1. Was 
the plaintiff injured by reason of the negligence of the defendant, J. W. 
Markham, as alleged in the complaint? A. Yes. 2. Was the plaintiff 
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injured by reason of the negligence of the defendant, J. A. Jones Con- 
struction Company, as alleged in  the complaint? A. Yes. 3. Did the 
plaintiff contribute to his own injury, as alleged in  the answer of J. W. 
Markham? A. No. 4. What amounts (if any) is plaintiff entitled to 
recover of the defendants or either of them? A. $25,000." 

From judgment upon the verdict the defendants appealed. 

Brenizer & Scholl for plaintiff. 
J .  Laurence Jones for Jones Construction Company. 
James A. Lockhart for defendant, J .  W .  Harkham. 

BROQDEN, J. The defendant, Jones Construction Company, in apt 
time tendered the following issue : "Was the negligence of the defendant, 
J. W. Markham, primary, and that of J. A. Jones Comtruction Com- 
pany, secondary ?" 

The trial judge refused to submit this issue, and such refusal consti- 
tutes the main exception in  the case. The question of law presented, 
therefore, is when does the principle of primary and secondary liability 
apply in actions for personal injury? 

The general rule is that there can be no indemnity clr contribution 
between joint tort-feasors. I t  is also familiar learning that there are 
certain well recognized exceptions to the general rule, and that in  proper 
cases indemnity or contribution is allowed, but such recoveries rest solely 
and entirely upon established principles of equity. The question involved 
has been considered by this Court in the following cases: Dillon v. 
Raleigh, 124 N.  C., 187; Gregg u. Wilmington, 155 N'. C., 18;  Commis- 
sioners u. Indemnity Co., 155 N. C., 219; Sircey v. ReesJ Sons, 155 
N.  C., 296; Doles v. R .  R., 160 N.  C., 322; Ridge v. High Point, 176 
N. C., 421; Bowman v. Greensboro, 190 N.  C., 611. The leading au- 
thorities in other jurisdictions are assembled in the cases of Horrabin v. 
City of Des Moines, 199 N.  W., 988; and Grifiths & Son, v. National 
Fireproofing Co., 141 N. E., 739. Both cases are reported with exten- 
sive annotations in 38 A. L. R., 554 et seq. 

The principles of law applicable to the question are wl4l established, 
but the main difficulty consists i n  applying the principles to a given 
state of facts. The authorities referred to, however, disclose certain 
tests whereby the application of the principle may be detemmined. Thus 
in  Horrabin v. Des Moines, the Court said: "One of the tests in deter- 
mining whether there may be contribution or indemnity in  favor of one 
joint wrongdoer against another is whether the former knew, or must be 
presumed to have known, that the act for which he has been held liable 
was wrongful." Again in Grif i fhs  & Son  v. National fi.epraofing Co., 
supra, the Illinois Court stated the principle thus: ('Where one of them 
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is only passively negligent, but is exposed to liability through the posi- 
tive acts and actual negligence of the other, the parties are not in equal 
fault as to each other, though both are equally liable to the injured per- 
son." . . . The further general principle is .announced, however, in 
many cases, that where one does the act which produces the injury, and 
the other does not join in the act, but is thereby exposed to liability and 
suffers damage, the latter may recover against the principal delinquent, 
and the law will inquire into the real delinquency, and place the ultimate 
liability upon him whose fault was the primary cause of the injury." 

The same tests announced in other jurisdictions h a ~ e  been recogilized 
and applied in this State. For instance, in Doles v. R. R., 160 S. C., 
318, Walker, J., in referring to the case of Gregg 11. Wilmington, said: 
"The city did not actually cooperate with Wolvin in committing the 
wrong to the plaintiff's intestate. . . . Where two or more persons 
have participated in the commission of a wrong, the general rule un- 
doubtedly is that a right to contribution or indemnity mill not arise in 
favor of the one held responsible by the injured party." 

,Ipplying these tests to the case at bar, it appears that the defendant, 
J. A. Jones Construction Company, mas charged with notice of the 
dangerous condition of the premises, occasioned by the probability of 
falling beams, bolts, rirets arid other construction material. The danger 
was so apparent that the foreman of the Jones Construction Company 
complained to the architect and requested that he require its codefendant 
Markham to furnish adequate protection for the workmen. Nothing 
was done by either defendant. The defendant, Jones Construction Com- 
pany, owed the plaintiff the positive and nondelegaMe duty to ex~rcise 
ordinary care in furnishing a reasonably safe place to work. The record 
discloses an open and continuous violation of this positive duty, not- 
withstanding full and ample knowledge of the danger incident to the 
work. I n  truth, the jury found in response to the second issue that the 
plaintiff was injured by reason of the negligence of the Construction 
Company. 

Under these circumstances i t  is apparent that the negligence of the 
Construction Company cooperated with the negligence of Markham, the 
steel erector. Both parties actively participated in the injury to the 
plaintiff. I n  the language of Doles v. R. R., supra: "The two acts con- 
curred in producing the injury, and, upon the assumption that the es- 
press company mas negligent, i t  and the railroad company wwc joint 
fort-feasors, as to the plaintiff and as between themselves, and t h ~ r c  is 
no right of indemnity or contribution." 

We are, therefore, of the opinion, and so hold, that the trial judge was 
correct in refusing to submit an issue as to primary and secondary lia- 
bility. 
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There is another exception relating to the charge of the court. Even 
if i t  be conceded that the charge complained of constituted error, it was 
essentially miscroscopic error. Moreover, the trial judge repeatedly 
announced the correct principle as to the burden of proof. 

No error. 

W. XI. STURGILL v. NEW YORK LIFE INSURANCE COMPANY. 

(Filed 31 January, 1W8.) 

1. Insurance, Lif-Contract in General-Nature, Requisites, and Validity. 
A stipulation in a policy of life insurance that it will not be valid until 

its delivery and the first premium paid, is valid and enforceable. 
2. Insurance, Lif-Agent of I n s u r e ~ W h e n  His Acts Create Liability of 

Insurer--Principal and AgentNegligence. 
When the local agent of an insurance company has notified the appli- 

cant for a life insurance policy that the policy was ready for delivery, 
which, under its terms, was to be effective from its delivery and pay- 
ment of the first premium, and is informed, in reply, that he would not 
be able to gay the premium until a certain date, and thereafter he was 
killed in an accident covered by the policy, without having either paid the 
premium or arranged with the insurer therefor or accepted the policy; 
and there is no evidence that the agent had been negligent in delivering 
the policy: Held, a judgment in plaintiff's favor in the beneficiary's action 
on the policy will be reversed on appeal. 

CIVIL ACTION, before Moore ,  J., at Spring Term, 192'7, of WATAUQA. 
On 2 October, 1925, Roosevelt Sturgill made application to the de- 

fendant company for a policy of life insurance. There was evidence 
that the application was signed about 6 October, 1925. At the time of 
making the application Sturgill was employed by the State Highway 
Commission and was working under the supervision of 1%. M. Tharing- 
ton, who was his foreman. Tharington and Sturgill were living in Bur- 
lington. Thereafter, on 19 October, a policy of insuranc? was issued by 
the defendant and delivered to its agent, J. R. Hawkins, at  Burlington, 
N. C. The application for said insurance contained, among others, the 
following stipulation: "That the insurance hereby applied for shall not 
take effect unless and until the policy is delivered to and received by 
the applicant and the first premium thereon paid in full during his 
lifetime," etc. Said policy of insurance was written for the face amount 
of $1,000, and provided double indemnity in the event of the death of 
the insured from accidental cause. The beneficiary named in the policy 
was William Sturgill, plaintiff in  this case. When the agent received 
the policy on 19 October he went to the boarding place of Sturgill in  
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Burlington, in order to deliver the policy, and was informed that the 
applicant had moved or been transferred to Winston-Salem. There- 
upon, on the next day, to wit, 20 October, 1925, the agent wrote to 
H.  M. Tharington at  Winston-Salem, N. C., the following letter: "The 
policies that you and Mr. Sturgill applied for have arrived, and were 
issued as applied for. I found out from the lady at  your boarding house 
that you had left Monday morning for Salem, and I secured your 
address so I could notify you of the policies being issued. Shall I hold 
the policies until you come back? I f  so, give me an idea of how long 
you will be gone. If necessary, we might take care of i t  through the 
bank, if you are delayed in  Salem. Let me know as to your decision on 
this matter." Tharington, who had also applied for a policy from said 
agent contemporaneously with Sturgill, replied to said letter on 26 Octo- 
ber, 1925, as follows: "J. R. Hawkins, Burlington, N. C. Dear Mr. 
Hawkins: Did not get your letter until today. As I said a t  first, I will 
take $1,000. The $3,000 is a little more than I want. I don't know 
how long I will be here. I f  you can cut the policy down to $1,000, and 
send me the amount due, I will send check about the first of the month. 
Mr. Sturgill says he will take his u p  about the first also. I f  you can 
make the above change, please let me know at once the amount due for 
the first half. Very truly, H. M. Tharington." 

Tharington, witness for plaintiff, testified that when he wrote the let- 
ter of 26 October, 1925, to the agent Hawkins, that Sturgill was present 
nnd knew that the letter was being written and that Sturgill saw the 
letter of 20 Octohr,  written by Hawkins; that both he and Sturgill were 
expecting to get their pay about the first of the month. On 3 November, 
1925, Sturgill was killed in an automobile accident. Tharington was 
driving the car when Sturgill was killed. At the time of his death Stur- 
gill had not received his pay from the Highway Commission. On 2 No- 
vember, the day preceding the death of Sturgill, Hawkins went to the 
postoffice in Burlington for the purpose of sending the policies to Thar- 
ington and Sturgill C. 0. D., but was informed by the postoffice au- 
thorities that the policies could not be transmitted that way, and he 
thereupon took the policies back to his office. On 4 November the agent 
saw an account of the death of Sturgill in the newspapers and returned 
Sturgill's policy to the branch office of the defendant at  Charlotte. 
Thereafter the agent Hawkins sent the Tharington policy to Winston- 
Salem and Tharington acknowledged receipt of it on 6 November, 1925, 
and paid the premium to Hawkins on 9 November, 1925. 

The plaintiff instituted this action against the defendant, alleging in 
substance that Hawkins, the agent of the defendant, carelessly and neg- 
ligently failed and neglected to deliver said policy to Sturgill, and that 
by reason of the carelessness and negligence of the agent he had suffered 
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STUHGILL v. I~Y~URA~TCE Co. 

damage in  the sum of $2,000, which was the amount due under the 
policy in  tlie erent  of accidental death. 

The  issues and answers of the jur-'thereto are  as ~'ollows: 1. Did 
Rooserelt Sturgill make application to the defendant for a life policy, 
and did the defendant accept the same and issue a policy on said appli- 
cation and deliver the same to its agent a t  Ilurlington, N. C.? A. Yes. 
2. Did defendant's agent negligently and carelessly fail to deliver the 
said policy to  the said Roosevelt Sturgil l?  A. Yes. 3. Wha t  amount, if 
anything, is tlie plaintiff entitled to recover? A. $2,000. 

From judgment upon the verdict the defendant appealed. 

Trive t fe  & Comer and R. G. Bingharn for plaintiff. 
F.  A. Linney and Cansler (e. Canslcr for. d ~ f c n d a n  f .  

B R ~ G D E X ,  J. At  the outset i t  is  to be observed that  the application 
for the irisurance policy provided "that the insurance liereby applied for 
shall not take effect unless and unti l  the policy is  deliwred to and re- 
ceived by the applicant and the first premium thereon p : d  in  full dur- 
ing his lifetime," etc. 

I n  Powell I>. Insurance Co., 153 N.  C., 12-1, ll'alker, J'., speaking for 
the Court, said:  " T e  do not see why an  insurance company may not 
stipulate in its agreement to insure, that  its risk sliall [lot begin until 
some definite time in the future, or until some specified act has been 
donr." 

Again i n  Turl ingfon z.. Ins. Po., 193 K. C., 451, C O ? I ) L ~ T ,  J., said:  "I t  
is espressly stipulated in the application therefor "that the company 
shall incur no liability under this applicatioii until i t  has; been received, 
approved, and a policy issued and delivered, and the full first premium 
stipulated in the policy has actually been paid to and accepted by the 
company during the lifetime of the applicant." This  is a valid stipu- 
lation; plaintiffs, having failcd to show by the evidence that  the policy 
sued on was issued and delivered during the  lifetime of Richard C. Tur -  
lington, cannot recover thereon." 

The  plaintiff, however, insists that  this cause of actic~n is  not based 
up011 the contract, but upon tort growing out of the negligence of the 
agent of the defendant in failing promptly to deliver said policy during 
the lifetime and good health of tlie applicant. Plaintiff insists furtlicr 
that  this case conies within tlie principle declared by this Court in Foz v. 
I m .  Co., 155 N. C., 121. The  defendant insists that  the Fox case is 
contrary to the orer~rhelming weight of authority, and that  i t  ought to 
be overruled. 

The  Fox case was the subject of sharp  debate, as will appear by the 
various opinions filed in the cause. The  governing principle in  the case 
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is thus declared in the main opinion of the Court : "If the defendant's 
agent wilfully failed to deliver the policy within a reasonably short time 
after its receipt, during which time the plaintiff's intestate was in good 
health and ready, able, and willing to pay the premium on delivery, as 
stipulated, and  lai in tiff's intestate having thereafter become ill, the 
defendant could not withhold the delivery so as to release i t  from re- 
sponsibility." The concurring opinion of A d a m ,  J., rests upon the 
following declaration: "I am convinced that a new trial should be 
granted, and the jury permitted to find from the evidence whether the 
intestate, while in good health, requested the agent to deliver the policy, 
and whether he mas ready, able, and willing at  that time to pay the 
premium; and, if so, whether the agent, carelessly disregarding the ap- 
plicant's rights, failed to deliver the policy within a reasonable time 
thereafter." 

These two ideas expressed in the main and concurring opinions are 
not identical, because in the main opinion the duty was imposed upon 
the agent "to deliver the policy within a reasonably short time after its 
receipt"; while in  the concurring opinion the duty was imposed upon 
the agent to deliver the policy within a reasonable time after the request 
of such delivery by the applicant. 

But it is unnecessary for us to determine whether the Fox case was 
correctly decided or not, because the facts in the present case preclude 
the application of the rule of liability announced by the Court therein. 
Immediately upon receipt of the policy the agent undertook to deliver 
it to Sturgill. He went to Sturgill's boarding house and found that he 
had been transferred to Winston-Salem. On the very next day he wrote 
Sturgill's foreman, for whom he also had a policy of the same kind, 
advising him of the receipt of the policies and requesting instructions. 
This letter was shown to Sturgill, and thereupon on 26 October the 
agent was advised that Sturgill, as a matter of fact, was not ready for 
the delivery of his policy at that time, but that he would be ready to 
take the policy and pay the premium about the first of the month. This 
instruction from Sturgill mas clearly equivalent to a declaration to the 
agent that  he was then not ready, able, and willing to pay the first 
premium, and would not be ready to comply with the terms of the con- 
tract until after the first of the month. Sturgill was killed before any 
advice was given to the agent of the defendant that he was ready to 
take the policy and pay the pemiurn;  indeed, Tharington testified that 
at the time of Sturgill's death they had not received their pay. 

Under these facts and circumstances v7e are of the opinion that the 
plaintiff is not entitled to recorer, and that the motion for nonsuit, duly 
made by the defendant, should have been allowed. 

Reversed. 
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H. H. ENLOE v. H. A. RAGLE. 

(Filed 31 January, 1928.) 

1. Pleading+Demurrer-Nature of Grounds. 
A demurrer to pleadings may be taken to the whole complaint or to any 

of i ts  allegations of causes of action, but will not be sustained if the 
pleadings, liberally construed a r e  sufficient to sustain the causes therein, 
to which such objection is made. C. S., 512. 

2. Pleadings-Demurre-When Can Be MadeDi~rnias~ l .  
A demurrer that  the allegations of the complaint are  insufficient to 

constitute a cause of action is  equivalent to a motion to dismiss the 
action, and may be made a t  any time, even in the Supreme Court, or the 
Court may, ex mero motu take cognizance of the fact, and dismiss the 
action. 

3. Partnership--Mutual Rights, Duties, and Liabilities-Actions Between 
Partners. 

While ordinarily one partner cannot recover of another on account of 
a partnership, except after final settlement and accounting, there a re  
exceptions when one partner has destroyed the corpus of the partnership, 
or converted i t  to  his own use to the damage of the other. 

Upon allegations in the complaint that  a partnership existed between 
the parties, that the partnership solely consisted in the ownership and 
operation of two theatres, and that  the right of the partners had been 
adjusted between themselves, but that contrary to  the instructions of one 
of the partners the other had sold the theatre buildings a t  a greatly inade- 
quate price, had received the purchase price and converted the same to his 
own use: Held ,  sufficient evidence of a wrongful conversion that would 
terminate the partnership, and a demurrer of the defendant, that  an 
accounting first be had, is bad. 

APPEAL by plaintiff f r o m  Sink,  Special Judge, a t  J u l y  Term, 1927, 
of SWAIN. Reversed. 

Frye, Randolph & Jones for plaintiff. 
Bryson & Bryson for defendanf. 

CLARESON, J. A general  demurre r  will  not be allowed. A demurrer  
mus t  distinctly specify the  grounds of objection or  i t  m a y  be disre- 
garded. I t  m a y  be taken t o  t h e  whole complaint  o r  to a n y  of t h e  alleged 
causes of action s tated therein. C. S., 512. A demurre r  t o  t h e  juris- 
diction o r  t h a t  t h e  complaint  does not  s ta te  facts  sufficient t o  constitute 
a cause of action, will b e  treated a s  a motion t o  dismiss, and  c a n  be  inter-  
posed ore tenus a t  a n y  time, even i n  the  Supreme Court .  T h e  Supreme 
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Court may raise the question ex mero motu. Seawetb v. Cole, 194 N. C., 
p. 546. I n  this Court defendant, in writing and 0 ~ 0  tenus, distinctly 
specified that the complaint does not state facts sufficient to constitute a 
cause of action. "(a) I t  alleges a partnership between plaintiff and 
defendant; (b)  I t  fails to disclose a dissolution of said partnership; 
(c) I t  fails to allege a conversion of the partnership assets by the de- 
fendant or facts that would in law constitute a conversion; (d)  I t  fails 
to allege an account of the partnership matters as between the said 
partners; (e) I t  is an action brought by one partner as against his 
copartner for partnership assets." The action will be considered on the 
demurrer as filed in this Court. The demurrer, although now in this 
Court, specifies the ground of objection cannot be sustained and must be 
reversed. 

The principle set forth in Seawall v. Cole, supra, at p. 547, and re- 
peatedly held by this Court : "But when a case is presented on demurrer, 
we are required by the statute, C. S., 535, to ;onstrue the complaint 
liberally, 'with a view to substantial justice between the parties,' and in  
enforcing this provision we have adopted the rule 'that if in any portion 
of i t  or to any extent i t  presents facts sufficient to constitute a cause of 
action, or if facts sufficient for that purpose can be fairly gathered from 
it, the pleading will stand, however inartificially it may have been 
drawn or however uncertain. defective and redundant mav be its state- 
ments, for, contrary to the common-law rule, every reasonable intend- 
ment and presumption must be made in  favor of the pleader.' S .  v. 
Bank, 193 N.  C., at  p. 527, and cases cited. Foy v. S t e p h m ,  168 
N. C.. D. 438: S .  v. Tru-st Co.. 192 N. C.. 246." , A 

I n  the present action the complaint, together with the amended com- 
plaint, alleges a partnership in  which plaintiff and defendant were 
equally interested in two theatres, and all necessary equipment, etc., 
owned and operated under the name of the Alcoa Theatre Company; 
that operation of said theatres were suspended; that a settlement was 
had "so that at  the susrension of the two theatres as aforesaid all deal- 
ings connected with said partnership were closed and the plaintiff and 
defendant were square with each other, and the partnership owed no 
debts to creditors, and said theatres were never thereafter operated by 
said partnership"; that i t  was agreed between plaintiff and defendant 
that the two theatres and eau i~ment  should be sold under certain con- . A 

ditions, "but in utter disregard and in  violation to the agreement be- 
tween plaintiff and defendant, the defendant sold said two theatres, 
without notifying plaintiff, for the sum of $1,000, which was much less 
than the real value of said theatres and their equipment, and collected 
the money for the sale of the same, and has since~w~ongfully and unlaw- 
fully converted all of said money to his own use and has failed and 
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refused, and still refuses, to account to the plaintiff for any part of the 
same; that the defendant disposed of all the property belonging to the 
Alcoa Theatre Company, or to the plaintiff and defendant, and that said 
sale destroyed the partnership entity, and the plaintiff is advised and 
believes that this act of the defendant dissolved all partnership rela- 
tions theretofore existing between plaintiff and defendant; that the said 
two theatres and equipment were reasonably worth $2,000, and that the 
defendant by his unlawful act and disobedience to the will of the plain- 
tiff in selling said property is liable to the plaintiff for the real value of 
the property, to wit, $2,000," and demands judgment for $1,000, the 
one-half value of the property. 

This Court, Brogden, J., in Pugh v. Xeu~bern, 193 IT. C., at p. 260, 
citing numerous authorities, held: "The general rule is that one partner 
cannot sue another partner at  law until there has been a complete settle- 
ment of the partnership affairs and a balance struck." At p. 261: 
"There are, however, well established exceptions to this general rule. 
A partner may maintain an action a t  law against his copartner upon 
claims growing out of the following state of facts: . . ( 7 )  When 
the joint property has been wrongfully destroyed or converted." 

Construing the complaint liberally, according to the rule laid down 
in the Seawell case, supra, the demurrer admits that there was a part- 
nership; that the plaintiff was equally interested in the partnership 
property with defendant; that there was a full and complete settlement 
of all the debts of the partnership; that the net balance was divided 
between plaintiff and defendant-they "were square with each other"; 
that nothing was left except the theatres and equipment-practically a 
dissolution. I t  was agreed they were to be sold under certain condition, 
but the defendant sold all the partnership property belonging to the 
Alcoa Theatre Company and converted the proceeds of sale to his own 
use and refused to pay over to the plaintiff his part of the proceeds of 
sale, and the defendant is now justly due the plaintiff one-half the value 
of the partnership property. 

I n  Xewby v. Hsrrell, 99 N.  C., at p. 156, it is said: "Among the ex- 
ceptions to the general rule is the right of one partner to maintain an 
action against another for the destruction of the joint property, or its 
wrongful conversion. h c a s  v. Wasson, 3 Dev. (14 N. C.) ,  398; Collyer 
on Partnership, see. 382." Cowan v. Buyers, 3 Tenn., 53, 5 ,4m. De- 
cisions, p. 668. 

The l iewby case, supra, is cited with approval in Doyle v. Bush, 1'71 
N. C., p. 10. I n  that case Doyle and Bush were tenants in common, 
equal interest in a race horse named Farmer Gentry. The horse was in 
the possession of the defendant, and the jury found defendant sold him 
for $1,200, without consulting plaintiff. When plaintiff heard the horse 
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was sold by defendant he wrote him, and defendant answered he had 
received $400, and refused to pay plaintiff any part of the money, claim- 
ing they were not tenants in common in  the horse, and converted the 
money to his own use. Plaintiff sued defendant for the wrongful con- 
rersion of the horse or for the wrongful conversion of the proceeds of 
the sale. d verdict of $600 for plaintiff was sustained. 

20 R. C. L., at p. 931-2, says: "It has also been ruled that one partner 
may maintain an action against his copartner for the destruction of the 
joint property, or its wrongful conversion, or for injury to his indi- 
vidual property used in the business if such injury is the result of the 
negligence or tort of the copartner," citing Newby  case, supra. Jag- 
gard on Torts, Vol. 2, p. 732, lays down the following rule: "There are, 
however, circumstances which raise questions as to parties somewhat 
peculiar to conversion and trespass. Thus, as between cotenants, an 
action for conversion will not lie by one against the other, so far as the 
land is concerned. This is certainly true as to the legitimate use of the - 
property; and the courts are averse to construing conduct of the tenant 
in common into an ouster. 'Short of destruction or something equira- 
lent,' one tenant in common may exercise full rights of property &er a 
chattel, in defiance of the wishes of the other coijwners. But any con- 
duct on the part of a cotenant which amounts to an exclusion of the 
others from ownership renders him liable in conversion. A sale of the 
whole estate to a stranger is conversion; or the seizure of the whole 
common crop in denial-of the rights of other cotenants." Portelr v. 
Alexander, ante, 5. 

The synopsis of the matter is well stated in note in Frith v. Thomon, 
103 Kan., 395, 76 Lawyers Rep. Anno., 1918F, p. 1125: ('The general 
rule, at least under the earlier decisions, based upon the theory that one 
partner cannot sue another at law for any matter growing out of the 
partnership except in an action for an accounting, which theory or rule 
is in turn founded upon the ground that until all of the affairs of the 
partnership are adjusted there can be no complete right of thg parties 
as to any single transaction connected therewith-is that one partner 
cannot maintain an action for conversion of firm property against a co- 
partner. I t  has also been said that this conclusion is due to the fact 
that possession is the foundation of an action for conversion, and that, 
generally speaking, all partners are equally entitled to possession. How- 
ever, as subsequently shown, there are a number of exceptions to the 
general rule, as, for instance, where the firm property is so used or mis- 
used by one partner as to destroy it for partnership purposes and thus 
constitute an actual conversion and entitle an aggrieved partner to 
maintain trover for the conversion, or where the partnership venture 
involves but a single or a few transactions, and there are no cohplicated 
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WHITE Co. v. HICKORY. 

accounts requiring equitable adjudication." I n  the .note the Newby 
case is cited as a dictum, at  p. 1127: "And see the dictum in Newby  v. 
Harrell (1888), 99 N.  C., 149, 6 Am. St. Rep., 503, 5 L3. E., 284, to the 
effect that one partner may maintain an action against another for the 
destruction of the joint property, or its ~ ~ 0 n g f ~ l  conversion." i iTixon v. 
Moore, 194 N.  C., p. 225, is not contrary to the view taken here. 

Under the facts and circumstances of this case, we th-ink the principle 
in the Newby  case consonant with reason and justice--works no hard- 
ship-and the common-sense modern view. 

For  the reasons given the judgment below is 
Reversed. 

GILBERT C. W H I T E  COMPANY v. CITY O F  HICKORY. 

(Filed 31 January, 1928.) 

1. Municipal Corporations--Public Improvernent.s-Contr;~ctS- Cities and 
Towns. 

Where, by provision of statute it is required that a contract to be bind- 
ing upon a city, be signed in its behalf by its manager and by a member 
of its council, and that the contract be duly authorized by ordinance at  a 
regular meeting: Held, a contract coming within these provisions, but 
signed only by its manager, without the signature of a member of the 
council, under authority of an ordinance so authorizin,: him to sign, is 
not void for nonconformance with the statute. 

2. Same. 
Where a city has accepted the proposition of an engineer to prepare 

plans and specifications for, and supervise the construction of an enlarge- 
ment of its water supply to meet its demands thereon, u:mn a commission 
basis that will require payment for supervision a t  stated intervals during 
the progress of the work, the completion of which will extend the period 
beyond one year, the contract is to be regarded as a continuing one by 
interpretation of the law and provision of the statute applicable in this 
case. 

3. Same. 
Where there is express provision of a statute requiring a city in case 

of making a contract for its fiscal year to make an appropriation for its 
expenditures thereunder, and as to other contracts, the funds be available 
when they are executed: Held, that when such contract is made to 
extend beyond the fiscal year, and is a continuing contract, the statute, 
by its expressed terms, does not apply, and the contract is valid without 
an appropriation first made. 

CIVIL ACTION, before McElroy, J., May Term, 1927, of CATAWBA. 
The plaintiff is a corporation organized and doilig buc~iness under the 

lam of North Carolina and is engaged in the business of furnishing 
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expert engineering services for the construction of water and power 
plants, street improvements, sewerage systems and other public works 
requiring expert engineering advice and supervision. The defendant, 
city of Hickory, owned a water plant ('for the purpose of supplying an 
adequate water supply to its citizens and for extinguishing fires," and 
also for commercial purposes. The water plant was inadequate. Realiz- 
ing the necessity of enlargement and repairs, the city council of defend- 
ant, on 1 December, 1922, sent out notices to various engineering firms, 
inviting proposals "from engineers for the purpose of employing an 
engineer to increase the city's water supply." I n  response to such notice 
various engineers submitted written proposals. The plaintiff submitted 
a proposal, dated 6 December, 1922, offering to "furnish engineering 
services on the work necessary to carry forward the work of construc- 
tion to completion, including necessary studies, investigations and sur- 
veys of proposed sources of supply, and the preparationof all necessary 
maps, plans, specifications and drawings for submitting the work to 
contract and the direction of the work as consulting engineer." The 
compensation fixed in said proposal was as follows: "Our compensation 
for the above services shall be 41/2% of .the amounts that may be ex- 
pended for waterworks (of which one-half is for plans and s*ecifica- 
tions and one-half for su~ervision of construction). and which shall be , , 
due and payable proportionately as the delivery of materials and the 
work of construction progresses. I t  is understood that we will first make 
the preliminary investigations and make a report to the council, and 
the charge for this investigation and report shall be the actual cost of 
making same (not exceeding $1,000), which said sum shall, however, be 
a part of our percentage fee." At a regular meeting of the city council 
of defendant, held 12 December, 1922, the foregoing proposal of the 
plaintiff was formally accepted by the mayor and city council. A reso- 
lution accepting same was duly passed, directing the city manager to 
sign the contract. Thereupon the plaintiff assembled its engineers to 
look over the ground and make all necessary preliminary investigations, 
studies, etc. This work proceeded until 10 May, 1923. On said date a 
special meeting of the city council of defendant was called "for the pur- 
pose of hearing Mr. Gilbert C. White, engineer, on the report of his firm 
for the proposed new gravity system of water for the city: After hearing 
Mr. White and a lengthy discussion on the different proposals of the 
report . . . it was moved . . . that the Gilbert C. White Company of 
Durham be instructed to prepare plans and specifications for the pro- 
posed gravity water supply for the city." Thereafter, on 15 May, 1923, 
the same resolution was again read and unanimously adopted. The work 
proceeded as before until 25 October, 1923. On said date a special 
meeting of the city council of defendant was held, and the minutes of 
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said meeting contained the following entry: "The Honorable Mayor 
stated that this special meeting mas called for the purpose of hearing 
Mr. Gilbert C. White, engineer, of Durham, N. C., on the advisability 
of putting in gravity system of water supply for the city, also looking 
orer the plans and specifications of same. After a lengthy discussion 
same was left over to a future date, and to notify Mr. White when i t  
would be taken up." After the delivery of plans and specifications on 
25 October. 1923.-the matter of water im~r&ement was discussed at  a 
mass meeting in the defendant city. Said mass meeting mas to be held 
on or about 14 November, 1923. On 8 February, 1924, the plaintiff 
was requested by the mayor of the defendant to make up an estimate, 
leaving out certain items in the original estimate, thus enabling the 
city to install the plant for less money than the original estimate of 
cost. The plaintiff complied with this request, and thereafter, on 
21 March, 1924, prepared a condensed report which was printed in a 
newspaper published in the defendant city, the plaintiff having nothing 
to do with the publication thereof. On 4 October, 1924, the plaintie 
wrote a letter t o  the defendant, enclosing a bill for services in the sum 
of $15,195.60, which was 25$% of $657,360, said sum being the esti- 
mated cost of the proposed improvements. The defendant declined to 
pay the plaintiff anything on account of services rendered. The evi- 
dence tended to show that the plaintiff had actually spent $8,000 or 
$10,000 in preparing the plans and specifications and said 
services specified in  the contract. The evidence further tended to show 
that it would have required from eighteen months to two years to have 
constructed the water system according to plans prepared and sub- 
mitted by the plaintiff. I t  appeared in the evidence that the minutes of 
the defendant did not contain any appropriation for waterworks and 
sewer department to cover surveying and engineering uwrk by the plain- 
tiff, and that no appropriation had been made by the defendant for 
paying the plaintiff. The evidence further tended to show that the fiscal 
year of defendant for 1922 ended 30 *April, 1923. At the conclusion of 
plaintiff's evidence the defendant moved for a judgrent of nonsuit, 
which was granted by the court, and the plaintiff appealed. 

XcLendon  & Hedricb and A. A. Whitener for p la in t i f .  
Self & Bagby  and Bailey Patrick for defendant. 

BROGDEN, J. The defendant seeks to uphold the judgment of nonsuit 
upon two grounds: (1) The charter of the defendant provides that "no 
contract shall be binding upon the city unless it has been signed by the 
city manager and by a member of the city council, who shall have been 
duly authorized to sign the said contract by an ordinance adopted at  a 
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regular meeting of the city council," etc. (2) The restriction upon the 
exercise of municipal powers contained in 3 C. S., 2960, subsection (d),  
is as follows, to wit:  "Enter into any contract involving the expenditure 
of money unless a sufficient app~opriation shall have been made therefor, 
except a continuing contract to be performed in  whole or in part in  an 
ensuing fiscal year, in which case an appropriation shall be made 
sufficient to meet the amount to be paid in the fiscal year in  which the 
contract is made." I n  determining the merits of the first proposition, i t  
appears that section 7 of the charter of defendant, enumerating the 
powers of the city manager ~rov ides  as follows: "He shall sign all con- 
tracts . . . as the city council may authorize and require." Sec- 
tion 13, subsection (d )  of the charter, enumerating the powers delegated 
to the city council, provides: "It shall make or authorize the making 
of all contracts, and no contract shall bind or be obligatory upon the 
city unless made by ordinance or resolution adopted by the city council, 
or reduced to writing and approved by said council or expressly author- 
ized by ordinance or resolution adopted by the city council." I t  is the 
plain intent and meaning of the sections of the charter referred to that 
all contracts shall be authorized by ordinance or resolution of the city 
council or approved by said council. I n  the case at bar, the resolution 
or ordinance employing the plaintiff was duly adopted by the governing 
body of defendant, reduced to writing and duly approved in regular 
session assembled. The contract was signed by the city manager, the 
chief executive officer of the city, under the provisions of the charter. 
Under these circumstances the failure of a member of the council to 
sign the contract with the city manager was no more than an irregu- 
larity or informality, which in nowise vitiates the contract if otherwise 
valid. 

The more serious question presented by the record relates to the con- 
struction of 3 C. s., 2960, subsection (d). The Municipal Finance Act 
expressly repeals all acts, general, special, private or local, relating to 
bonds or other obligations of a municipality. So that the provisions of 
the city charter of defendant, with respect to its fiscal obligations, are 
superseded by the Municipal Finance Act. Subsection (d)  of 2960, ex- 
pressly prohibits a municipality from entering into any contract involv- 
ing the expenditure of money unless a sufficient appropriation shall have 
been made therefor, unless such contract be a "continuing contract." A 
continuing contract under the law is expressly excepted from the opera- 
tion of said subsection (d). The vital point in the case, therefore, is 
whether or not the contract was a "continuing contract" as contem- 
plated by law. A definition of a "continuing contract" depends largely 
upon the facts of particular cases. I n  Novalty Co. v. Andrews, 188 
N. C., 59, the question of "continuing guaranty" was considered by this 
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Court. Of course, a guaranty is a contract of a particular nature. 
Clarkson, J., quoted with approval the following p.rinciple of law: 
"Where by the terms of the guaranty i t  is evident that the object is to 
give a standing credit to the principal to be used from time to time, 
either indefinitely or for a certain period, it is generally deemed a con- 
tinuing guaranty. . . . I f  the object of the guara.nty is to enable 
the principal to have credit over an extended time, and to cover suc- 
cessive transactions, i t  is a continuing one." The governing principle 
in such contracts is successive transactions between the parties over a 
definite or indefinite period of time. So in the present case, the con- 
tract between the parties contemplated successive transactions over an 
indefinite period of time. Indeed, the statute itself deiines "continuing 
contract" as contemplated therein. Such a contract is one "to be per- 
formed in whole or in  part in  an ensuing fiscal year." The Municipal 
Finance Act provides that the fiscal year of every municipality shall 
begin either on the first day of June or the first day of September, as 
the governing body may determine. I t  appears, however, from the 
present record that the fiscal year of defendant began on 1 May and 
ended 30 April. The contract was made by the defendant on 12 De- 
cember, 1922. Hence this contract was made during the fiscal year and 
no appropriation could possibly have been made for the work in  the 
budget which the law required to be presented not earlier than one 
month before nor later than one month after the beginning of each 
fiscal year. On 25 October, 1923, when the plans were ready to be sub- 
mitted to the defendant another fiscal year had ensued. On 4 October, 
1924, when the plaintiff rendered its bill for services, still another fiscal 
year had ensued. The evidence introduced at the trial .was to the effect 
that the completion of the improvement would have required a period of 
eighteen months to two years, not including the time requisite for mak- 
ing preliminary studies, investigations, maps, sketches and detailed 
plans to be submitted to bidders. Obviously, under these circumstances, 
the contract in  controversy contemplated the performrtnce of services 
extending over a period of more than one fiscal year. Therefore, if the 
contract existing between the plaintiff and the defendant was a con- 
tinuing contract, the failure of defendant to make an appropriation for 
the fiscal year 1922-23 did not affect the validity of the contract, for 
the reason that a continuing contract is expressly excepted from the 
operation of the restriction set forth in  subsection (d), supra. I n  the 
event of a continuing contract the law expressly required the defendant 
to make an appropriation to meet the indebtedness so incurred. 

Upon the present record we hold that the trial judge was in  error in 
sustaining the motion of nonsuit, and said judgment is 

Reversed. 
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STATE v. THURMAN NANCE. 

(Filed 31 January, 1928.) 

1. Criminal Law-Evidence-"Character Evidence." 
In a criminal action the defendant may put his character in issue as 

substantive evidence of his guilt or innocence, without being himself a 
witness, and, when his character is thus in issue, the State may introduce 
evidence of his bad character. 

2. EvidencHompetency-"Character Evidence." 
The rules of law governing the admissibility of character evidence in 

criminal and civil actions are different, except that certain civil actions, 
such as libel and slander, seduction, etc., where character is involved, the 
rules governing criminal actions may apply. Rules to be applied on this 
question enumerated by BBOGDEN, J. 

3. Trials--InstructiontiEm~~Appeal and Error. 
When in an action before a jury in a criminal case a controversy arises 

between counsel as to the admissibility of evidence against the character 
of defendant, and the defendant's counsel argues to the jury that such 
evidence is not introduced because there is none, and the court instructs 
the jury that the State could not put on such evidence: Held, under the 
circumstances in this case, such instruction is reversible error. 

CRIMINAL ACTION, before Harding, J., at  J u n e  Term, 1927, of FOR- 
SYTH. 

The  defendant was convicted of seduction, and appealed from a 
judgment sentencing him to serve a term of three years i n  the State 
prison. 

Benbow, Hall & Bmbow and A. D. Folger for defendant. 
Attorney-General Brummitt  and Assistant AtEmey-General Nash for 

the State. 

BROQDEN, J. There was suficlent evidence upon all the essential 
elements of the crime t o  be submitted to  the jury, and the only excep- 
tion meriting serious consideration occurs upon the following excerpt 
from the record: "During the argument to the jury of Mr.  F. B. Benbow, 
one of the counsel for the defendant, he  turned to  the acting solicitor 
and said, in substance: 'Why didn't you put witnesses on the stand to 
show the defendant's bad character? You scoured the country with a 
fine tooth comb for other witnesses against the defendant, but you dared 
not offer witnesses as to his bad character because you could not find 
them.' " 

The  same counsel repeated this statement throughout the course of 
his argument. 
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During the progress of the concluding argument of Mr. Webster, 
acting Solicitor for the State, Mr. Folger, of counsel f3r the defendant, 
objected to the argument of Mr. Webster, which was to the effect that 
the State could not attack the character of the defendant, since the de- 
fendant did not go on the stand; the court did not rule on said objection 
at that time, and at  the close of Mr. Webster's argument Mr. Hall, of 
counsel for  the defendant, again objected to the argument of Mr. 
Webster, and made the following remarks : 

"Brother Webster argued to the jury that the State couldn't attack 
the character of the defendant because the defendant did not go on the 
stand. Your Honor will recall that the character of the defendant was 
put in evidence, and the State could have put any nunlber of witnesses 
on the stand to rebut that." 

The Court: "I understand the rule to be that the Slate cannot show 
any witness' character unless the witness goes on the stand. The de- 
fendant may offer evidence to show his character w h e t l ~ r  he goes on the 
stand or does not go on the stand. The defendant may offer evidence to 
uso substantively, and if he goes on the stand, also as to his credibility. 
I f  he does not go on the stand i t  is only substantive. The State may 
offer evidence bearing on his credibility. I think that is; the rule of evi- 
dence in  North Carolina." 

Mr. Webster: "I understand that is what I argued to the jury." 
T o  the action of the court in overruling the defendant's objections to 

the foregoing argument and to the foregoing statement by the court, to 
the jury, the defendant excepts." 

This quotation from the record presents for review an aspect of char- 
acter evidence. Beginning with JlacRae v. Lilly, 23 N C., p. 118, and 
running in  continuous sequence through S. v. Cobon, 193 N. C., 236, 
the question of the admissibility of character evidence has been the 
subject of extended and minute judicial deliberation. At the outset it 
must be borne in mind that character evidence is governed by different 
rules in civil and criminal actions. Ordinarily in a civil action evi- 
dence of the character of the parties and witnesses is admissible only as 
affecting their credibility. The rule may be otherwise in actions for 
libel and slander, seduction or other similar cases in which the char- 
acter of one or more of the parties or principals is directly involved. 
I n  re McKay, 183 N. C., 226. And further, in civil actions, if the de- 
fendant has not been examined as a witness and his character is not 
called in question by the nature of the action itself, evidence of bad 
character cannot be offered by the adverse party. I n  such a case the 
defendant cannot even offer evidence of his good character. Marcom v. 
. idams, 122 N. C., 222. 
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However, in criminal actions a different principle prevails. Certain 
rules regulating the competency or admissibility of character evidence 
have been evolved in  the decisions of this State. Some of the general 
rules receiving the stamp of judicial recognition are as follows: 

1. Every person accused of a crime, e i thk  felony or misdemeanor, 
has a right to offer in  his defense testimony as to his good character, and 
when such testimony is so offered i t  is substantive evidence of the fact, 
and may be so considered by the jury. S. v. Hice, 117 N.  C., 783; S. v. 
Morse, 171 N.  C., 777. This right does not depend upon the fact that a 
defendant testifies in his own behalf, but i t  is limited to evidence of 
general character, and when such evidence of general character is 
offered, immediately the prosecution has the right to offer evidence of 
the defendant's bad character either by cross-examination or by other 
witnesses. 

2. I f  a defendant testifies in his own behalf, but offers no evidence as 
to his character, the State may offer evidence of his bad character, but 
such evidence should affect only his credibility as a witness. S. v. 
Traylor, 121 N. C., 674. 

3. A party offering a character witness can only prove the general 
character of the person inquired about, but the witness of his own 
accord may say in-what respect the character of such person is good or 
bad; or the adverse party on cross-examination may test the witness by 
eliciting such statements. S. v. Daniel, 87 N. C., 507; 8. v. Hairston, 
121 N. C., 579; S. v. McKinney, 175 N.  C., 784; S. v. Butler, 177 
N. C., 585. 

4. When a defendant offers evidence of his good character the State 
may offer evidence of his bad character, "but cannot, by cross-examina- 
tion or otherwise, offer evidence as to particular acts of misconduct." 
S. v. Holly, 155 N.  C., 485; S. v. Adams,  193 N .  C., 581. 

5. Where an impeaching or sustaining character witness is offered, 
he must be qualified by showing whether or not he knows the general 
character or reputation of the person about whom he proposes to testify. 
I f  he does not meet this qualification, he should be stood aside. S. v. 
Parks, 25 N. C., 296; S. v. Colsolt, 193 N.  C., 236. This rule is ampli- 
fied by Clark, C. J., in Edwards v. Price, 162 N.  C., 244, in the follow- 
ing language: "The party himself, when he goes upon the witness stand, 
can be asked questions as to particular acts, impeaching his character, 
but as to other witnesses i t  is only competent to ask the witness if he 
h o w s  the general character of the party.' I f  he answers 'no,' he must 
be stood aside. I f  he answers 'yes,' then the witness can, of his own 
accord, qualify his testimony as to what extent the character of the 
party attacked is good or bad. The other side, on cross-examination, 
can ask as to the general character of the party for particular vices or 
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virtues. But i t  is not permissible either to show distinct acts of a col- 
lateral nature nor a general reputation for having committed such 
specified act." 

6. I n  all criminal prosecutions, certainly those involving moral turpi- 
tude, the defendant may elect to put his character i n  issue and thus 
produce evidence of his good reputation and standing in the community; 
but if this be not done, the State cannot offer evidence of his bad char- 
acter. unless and until he has been examined as a mitiless in his own 
behalf, and even then-the defendant not electing to put his character in 
issue-the impeaching testimony is permitted to affect only his credi- 
bility as a witness, and not the question of his guilt or innocence. Of 
course, in proper instances, in  criminal cases, where the defendant 
chooses to put his character in issue, the pertinent evidensce, pro and con, 
then becomes substantive proof, and may be considered by the jury as 
such. Stacy, C. J., in 8. v. Colson, 193 N. C., 236. 

The rules of admissibility of character evidence, so liar as they are 
pertinent to this appeal, may be summarized in a few clear-cut proposi- 
tions. I n  the event a defendant, charged with crime, goes upon the 
witness stand, and testifies in his own behalf and offers no evidence as to 
his good character, the State can thereupon offer testimony as to his 
bad character, and such testimony cannot be considered upon the ques- 
tion of his guilt or innocence, but only upon his credibility aB a witness. 
In  such event, if the defendant in  addition to testifying as a witness, 
offers testimony as to his good character, then such testimony so offered 
is substantive testimony to be considered by the jury upon his guilt or 
innocence, and also upon his credibility as a witness. Thereupon the 
State may offer evidence of his bad character. Such testimony so offered 
by the State may be considered by the jury as substantive evidence upon 
guilt or innocence, and in addition, upon the credibility of the testimony 
of the defendant as a witness. If the defendant does nl2t go upon the 
witness stand and offers no evidence of his good character, then the door 
is shut and the State cannot either directly or indirectly produce evi- 
dence of bad character. I f  the defendant does not go upon the witness 
stand, but offers evidence of his good character, the door swings open 
and the State can thereupon offer evidence of his bad character, which 
must be considered as substantive evidence upon the ques1,ion of guilt or 
innocence. 

Applying these principles of law to the facts presented by the record, 
i t  appears that the defendant did not go upon the witness stand, but did 
offer evidence of his good character. I t  further appears that during the 
progress of the argument of the casg  a controrersy arose between counsel 
for the State and defendant as to whether the State could offer evidence 
of the defendant's bad character. Counsel for the defendant challenged 



N. C . ]  FALL TERM, 1927. 5 1 

counsel for the State to show why the State had not produced evidence 
of defendant's bad character, and contended before the jury that the 
State had failed to produce evidence of bad character for the reason that 
i t  was impossible to find witnesses who would so testify. Counsel for 
the State, replying to this argument, contended before the jury that the 
reason the State had failed to offer testimony as to the bad character of 
the defendant was due to the fact that the State could not offer such 
testimony because the defendant had not been upon the witness stand as 
a witness in his own behalf. The point at  issue was thus sharply drawn 
before the jury. The trial judge announced a proper rule under cer- 
tain circumstances, but used this language : "If he does not go upon the 
stand, it is only substantive. The State may offer evidence bearing on 
his credibility. I think that is the rule of evidence i n  North Carolina." 
This statement of the court was doubtless an inadvertence. because the 
State cannot offer evidence of bad character bearing upon the credi- 
bility of a defendant's testimony when the defendant is not a witness or 
does not testify in  his own behalf. By reason of the pointed and un- 
equivocal manner of presenting the question before the jury, we are of 
the opinion that the defendant was entitled to have the jury instructed 
that the State could have offered evidence of defendant's bad char- 
acter by reason of the fact that the defendant had put his character in 
issue by offering testimony of his good character. By virtue of the pe- 
culiar circumstances disclosed by the record and the erroneous interpre- 
tation of the law by the trial judge, the jury might have concluded that 
the State. under the circumstances. could not offer evidence of defend- 
ant's bad character. I n  this situation and under the particular facts 
disclosed by the record, we cannot say, as a matter of law, that this was 
harmless error, and therefore award a 

New trial. 

W. S. FORBES AND J. R. COLE, TRADING AS GLERN COMMISSION COMPANY, 8 .  

DREXEL KNITTING MILL COMPANY. 

(Filed 31 January, 1928.) 

1. Contracts-Requisites and Validity-Acceptance. 
A written contract for the purchase of certain yarns by the authorized 

officer of a manufacturing company containing a provision that if the 
yarn did not come up to specifications it was to be returned to the plain- 
tiffs, agents of the seller, acting upon commission, who were then to sup- 
ply yarn that met the requirements of the contract, will be upheld by the 
courts when it is made to appear that no fraud was practiced in its pro- 
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curement, and that the one who executed the contract for  the purchaser 
could have read and understood its terms and was afforded an oppor- 
tunity to do so, but executed the contract without reading it. 

2. Contract-Actions for Breach. 
Where the purchaser of yarns has violated its contract without legal 

excuse, by refusing to accept certain shipments because of inferiority of 
grade, instead of requiring the seller to supply other yarns that came up 
to the requirements of his contract, and has notwithstanding, used the 
yarns supplied, it is liable for the contract price, in the seller's action to 
recover it. 

APPEAL by defendant from McElroy, J., and a jury, at  June Term, 
1927, of BURKE. NO error. 

The first cause of action is brought by plaintiffs against defendant to 
recover the price of certain yarns, under contract of 13 November, 1924: 
"The Glenn Commission Co., of Richmond, Va., sells and Drexel Enit-  
ting Mill Co., Drexel, N. C., buys the following yarn subject to terms, 
quality as specified and upon conditions agreed to-no oral statements 
are binding-40,000 Ibs. count 15/1 price 45% put in cones. Yarn sold: 
Sulphur black and white mock twist rn spun. by Union Mfg. Co. Shipped 
January through August, 1925, or as near as possible to such time." 
Sec. 5. "The quality of the yarn sold shall be equal to the average 
running quality of the manufacturer, with no other warranty. N o  
inferiority in quality shall constitute cause for change of terms, c o d i -  
t iom or cancellatwn of any part of contract. I n  case of such inferiority, 
the yarn received shall not be used or converted, and buyer agrees to be 
responsible for said yarn until delivered to carrier at seller's request, 
and the seller must replace with equal quanfity of the gvada sold, unless 
otherwise mutually adjusted. I f  said yarn is used all complaint shall 
be deemed waived." 

I t  is alleged by plaintiffs that after certain shipments of the yarn 
had been made under the contract, accepted and used, about 19 Febru- 
ary, 1925, in violation of the terms of the contract, defendant undertook 
to cancel same and refused to comply with the contract and receive any 
further deliveries, contending the yarn was of "inferior quality"; plain- 
tiff protesting, ready, able and willing, and offering to Fulfil their part 
of the contract. 

At the time of the refusal of defendant to comply with the contract, 
"plaintiffs had shipped 8,122 pounds of yarn in six several shipments, 
beginning on 27 December, 1924, and ending on 5 February, 1925, all of 
which had been accepted, used and paid for (except the last shipment) 
without objection or exception, and another shipment was on the way, 
having been shipped from Union Point, Georgia, prior to notice of the 
attempted cancellation of the contract by defendant." 
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Plaintiff prays damages for $50.92 returned yarns and freight 
charges. Damages sustained on remaining 31,878 lbs. of yarn con- 
tracted for $544.77, and amount due plaintiffs, yarn received and wrong- 
fully deducted, $59.63. 

For a second cause of action: Certain cotton yarn "to be manufac- 
tured by the Jennings Cotton Mill, and pursuant to the terms of said 
contract the plaintiffs did sell and deliver to the defendant a large q ~ z -  
tity of cotton yarn which was received, accepted and used by the defend- 
ant. That two invoices of said yarn so delivered to and accepted and 
used by the said defendant and of the value of $755.25, and for which 
the defendant contracted and agreed to pay said sum it has refused and 
declined to pay and is indebted to the plaintiffs in said sum," the total 
damages claimed being $1,410.57. 

The plaintiffs are in the business of seIling cotton yarns in Richmond, 
Qa., and the contract is accepted as made at  Richmond, Va. The de- 
fendant's place of business is Drexel, N. C. The yarn, under the first 
cause of action, was shipped from Union Manufacturing Co., Union 
Point, Ga. 

The defendant alleges actionable fraud in procuring the contract to 
be signed. That the type of hosiery yarn contracted for was known to 
the hosiery trade as "sulphur black and white mock twist." That the 
yarn shipped was an inferior grade. Defendant admits owing the plain- 
tiffs $755.25, under the second cause of action, but held the amount on 
account of damages owing defendant from plaintiffs for the alleged 
actionable fraud practiced on i t  arising out of the first contract in  first 
cause of action. Defendant sets up counterclaims for damage. 

At the trial the record discloses the following: "At the close of the 
defendant's testimony the plaintiffs moved for judgment as of nonsuit 
upon the two counterclaims pleaded in the answer, that is to say, the 
claim of $1,800 asserted in paragraph four, of the further answer of the 
defendant, on account of the fact that the 8,000 (8,122) pounds of yarn 
accepted and used by the defendant was worth twenty cents per pound, 
instead of forty-five cents per pound, also as against the counterclaim of 
$780 for breach of the contract in failing to deliver 31,878 pounds of 
yarn, same being the balance remaining undelirered of the 40,000 
pounds contracted to be delivered, action .sustained, and defendant ex- 
cepted. At the close of the evidence in  the case, and after the court had 
sustained the plaintiffs' motion for judgment as of nonsuit, as to the 
causes of action set up in  the defendant's counterclaim, the plaintiff 
states in open court that they waive any right to recover any amount set 
up in the complaint in this action, except as to the sum of $755.35, which 
he alleges is due them for yarn shipped to the defendant company, 
manufactured by Jennings Cotton Mill, with interest from 30 July, 
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FORBES v. MILL Co. 

1925. And this amount, except as to the interest, the defendant admits 
would be due the plaintiff, but for the matters set u p  by way of defense 
and counterclaim in its answer. The court, being of the opinion that 
under the pleadings and evidence in  the case, that the plaintiff is en- 
titled to recover this amount, notwithstanding the fact that there may 
have been fraud in  securing the execution of the contract for the ship- 
ment of the yarn from the Union Manufacturing Company, declined to 
submit any issue except as to the indebtedness of the defendant to the 
plaintiff as to the Jennings contract. To this ruling of the court the de- 
fendant excepts. The defendant having agreed that if the plaintiffs are 
entitled to recover in this amount, that said amount should bear interest 
from 30 July, 1925. The court thereupon orders that judgment be en- 
tered against the defendant for the said sum of $755.25, with interest 
thereon from 30 July, 1925." 

The necessary facts will be set forth in the opinion. 

S.  J .  Ervin and S. J .  Ervin, Jr., for plaintiffs. 
Spainhour & Mull for d e f e h n t .  

CLARKSON, J. The plaintiffs, who are in the business of selling cot- 
ton yarns, live in Richmond, Va. The defendant's place of business is 
in Drexel, N. C., and the yarn, the subject of the controversy, was 
shipped by order of plaintiffs to defendant under the contract from 
Union Manufacturing Co., Union Point, G-a., to defendant at  Drexel, 
N. C. 

I t  is not denied that under the contract plaintiff had shipped to de- 
fendant 8,122 pounds of the 40,000 pounds contracted for, in six ship- 
ments, and defendant accepted, used and paid for same, and then stopped 
shipments on the ground that the yarn was an inferior quality. That 
defendant contends i t  purchased a good grade under the contract, well 
known to the hosiery trade as sulphur bluck and white mock twist, 
manufactured especially for and extensively used i n  the knitting mill 
trade. The defendant sets up actionable fraud in procuring the con- 
tract and alleges damages. This action is governed by the terms of the 
contract, which is in writing. 

I n  Colt v. Ximball, 190 N.. C., at  p. 172-3, Varser, J., speaking for 
the Court, citing a wealth of authorities, said: "Defendant's testimony 
shows that he is a man of education and prominence, accustomed to the 
transaction of business, and of much experience, with more than an 
average education, who has served on the board of educrltion for Vance 
County for many years. I t  was his duty, unless fraudulently prevented 
therefrom, to read the contract, or, in case he was not able to read the 
fine print without stronger glasses, to have it read to him. This rule 
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does not tend to impeach that valuable principle which commands us to 
treat each other as of good character, but rather enforces along with it 
the salutary principle that each one must 'mind his own business' and 
exercise due diligence to know what he is doing. Having executed the 
contract, and no fraud appearing in  the procurement of the execution, 
the Court is without power to relieve the defendant on the ground that 
he thought i t  contained provisions which it does not. H e  is concluded 
thereby t o  the same extent as if he had known what due diligence would 
have informed him of, to wit, its plain provisions that the agent had no 
authority to make agreements other than those contained therein, and 
that such agreements, if made, were not a part of the contract." F'urst v. 
Merritt, 190 N.  C., 397; Dunbar v. Tobacco Growers, 190 N .  C., 608; 
Hoggard v. Brown, 192 N. C., 494; Finance Co. v. McGarkill, 192 
N .  C., 557. I t  will be noted that the language of the opinion is, "It was 
his duty,  unless fraudulently prevented therefrom, to read the contract." 

R. 0. Huffman testified for the defendant that he lived in Morganton, 
and was secretary and treasurer of the defendant company, located at  
Drexel. Accompanying the contract was a letter: "Confirming a tele- 
  hone conversation with Mr. Huffman. and enclosed our contract num- 
ber . . . for a certain quantity of yarn, sulphur black and white (mock) 
twist at  such and such a price. That is the substance of the letter. Those 
figures and prices correspond with the contract that was attached to the 
letter. . . . I signed one copy and returned one copy." On cross- 
examination: "I am frank to sav that I did not read the contract. I 
am a college graduate and can read. . . . I knew that they made 
this contract with me and agreed to sell this yarn to me at a certain 
price, and that they had another contract with the Union Mills in order 
to get it, and I knew that they had entered into a contract and agreed to 
pay for it. . . . My recollection is that we used every shipment 
that we took out of the d e ~ o t .  That one we did not take out of the 
depot I guess they paid the freight on i t  back. I think i t  was returned. 
We used the yarn after wa discovered the infericwity in the yak-n, and 
knew that it was infe&w when we used it. . . . No, sir, I did not 
notice that stipulation in there until we were sued, that we were not to 
use the yarn if i t  was inferior. . . . The centract says that this 
yarn that we contracted for was sulphur black and white mock twist, 
15 single, the average run of the mill of the Union Manufacturing Com- 
pany. I read that much of it." 

I t  is not denied by defendant that under the contract 8,122 pounds, in 
six several shipments, had been made by plaintiffs to defendant, used 
and paid for by defendant. This action is bottomed on the contract, and 
the defendant is bound by its terms: "I f  sorid yarn i s  used all complaint 
sAa11 be deemed waived." Then again, " N o  inferiority i n  quality shall 
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constitute cause for change of t e r n ,  c o d i t i o w  m cancellation of any 
part of the contract." The contract further provides if the yarn is 
inferior, the seller must replace with equal quantity of the grade sold, 
and the yarn received shall not be used or converted and the buyer agrees 
to be responsible for yarn until delivered to carrier at   seller'^ request. 

The terms were violated by defendant. The defenditnt's agent is a 
college graduate and signed the contract. The high position he occu- 
pied with defendant company indicated that he was a man of business 
capacity, with his "eyes wide open," defendant's agent signed the con- 
tract-no trick, artifice or contrivance is shown. He  was not lulled into 
security or thrown off his guard. H e  said: "I signed one copy and re- 
turned one copy." "I am frank to say I did not read the contract." 
There is no evidence of fraud in the procurement of the execution of the 
contract. 

There are certain exceptions to the general rule not applicable here. 
See Oil and Grease Co. v. Averett, 192 N. (1., 465; Butler v. Fertilizer 
Wo~ks, 193 N. C., 632. 

I t  may be, from defendant's evidence, a hard contract, but courts are 
called upon only to construe and not make contracts. If' the contract is 
a hard one, it is the fault of the makers, but all are bound by the terms. 

"In Lea v. Johnson, 31 N. C., 19, Pearsm, J., said: 'Hard cases are 
the quicksands of the law.' I n  other words, a judge sometimes looks so 
much at the apparent hardship of the case as to overlook the law." 
Leak v. Armfield, 187 N. C., at p. 628. 

For the reasons given, we find in the judgment below 
No error. 

JOHN W. PARKER, 2. D. COBB, J. H. TUGWELL, AND A. 17. SHIRLEY, ON 

BEHALF O F  THEMSELVES A4ND OTHER CITIZENS AND QUALIFIED ELECTORS AND 

TAXPAYERS OF JOXAS WILLIAMS SCHOOL DISTRICT, GREENE COUNTY, V .  

J. E. DERNAM, W. D. COBB, W. A. DILDY, J .  E, ALBRITTON, AND 

1,. A. IIEmTBORN, CON~TITUTISG THE BOAI~D OF EDUCATION FOR GREENE 
COUNTY, A N D  H. G. ROBERTSOX, COUNTY SUPERINT~DENT OF PUBLIC 
ISSTRUCTION OF GREEKE COUNTY. 

(Filed 31 January, 1928.) 

1. Schools and School Districts - Public Schools - ConsolIdation of 
Districts. 

Where a county has adopted the county-wide plan or organization for 
its public schools, and its hoard of education has consclidated, in good 
faith, two contiguous school districts with regard to the convenience of 
those attending the schools of each, and with regard to their better school 
conveniences aud instruction, and at a less cost of maintenance in the 
consolidation, so much mill be upheld in our courts. 3 C. S., 5481. 
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2. Appeal and Emor-Review-Presumptions. 
Held, that the facts found by the lower court that the consolidation of 

two contiguous public school districts was made by the county board of 
education was under the provisions of 3 C. S., 5481, are supported by the 
evidence, and though the evidence is reviewable by the Supreme Court on 
appeal, the findings and conclusions of law thereon are presumed .correct, 
and the burden is on the appellant to show error. 

APPEAL by plaintiffs from Nunn, J., at Chambers in the city of New 
Bern, 6 July, 1927. From GREENE. Affirmed. 

The plaintiffs bring this action against the defendants to restrain 
them from consolidating Jonas Williams School District with the Wal- 
stonburg School District and to provide in the Jonas Williams School 
District at  least a six months school, as provided by the Constitution. 

The following findings of fact, conclusions of law and judgment were 
rendered: ('This cause coming on to be heard before his Honor, R. A. 
Nunn, judge, at  Chambers in the city of New Bern, N. C., upon the 
notice to the defendants to show cause why the restraining order hereto- 
fore granted in this cause should not be continued to the final hearing, 
and being heard upon the pleadings, affidavits and records offered in evi- 
dence, from which the court finds the following facts, to wit:  

(1) That the plaintiffs are residents of Jonas Williams School Dis- 
trict, in Greene County, North Carolina. 

(2)  That the defendants are members of the board of education of 
Greene County, except the defendant, H. G. Robertson, who is superin- 
tendent of public instruction for the said county, and as such are 
charged with the duty under the law of operating the public schools and 
maintaining the public school system in said county. 

(3)  That the Jonas Williams School District is contiguous to the 
Walstonburg School District, both of said districts being special tax 
districts, and that on and prior to 27 May, 1927, the Jonas Williams 
District had a special school tax rate of thirty cents and the Walston- 
burg District had a special school tax rate of forty-five cents. 

(4) That the Walstonburg School District has, located at  Walston- 
burg, N. C., a commodious modern brick school building of fourteen 
rooms, employing twelve teachers, and that the children from the outly- 
ing portion of said district are transported to and from said school by 
motor trucks. 

(5) That the Jonas Williams School is an old, two-room wooden 
structure located four miles from the Walstonburg School and is not 
equipped with the necessary facilities for the proper instruction of the 
children of said district. 

( 6 )  That the enrollment at  the Jonas Williams School for the school 
year 1926-1927 was forty-three and the average daily attendance was 
27.46. 
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(7) That the Walstonburg School is not only a modern brick structure 
well lighted and steam heated, but that i t  is sufficiently large and amply 
equipped to take care of the children from the Jonas Williams School 
District without the employment of an additional teacher. 

(8) That the board of education has refused to provide in  its school 
budget funds for the operation of the Jonas Williams School for the 
ensuing year, and in  so doing acted in good faith and in the honest 
exercise of its discretion and authority in an effort and for the sole pur- 
pose of improving the educational system of Greene County, and to pro- 
vide better school facilities and advantages for the childrm of the Jonas 
Williams School. 

(9)  That the county of Greene has a county-wide plan or organization 
of schools, adopted 20 August, 1925, pursuant to and in cl3mpliance with 
the provisions of section 73(a), Article six of the Public School Law of 
North Carolina, codification of 1923 ; Public Laws 1923, (ah. 136, Art. 6 ; 
3 C. S., 5481; and since said date the board of education has worked 
under said plan and the several modifications thereof subsequently made 
in conformity to the requirements of Public School Law of North Caro- 
lina, Public Laws 1923, ch. 136, Art. 6 ;  Public Laws 1924, Extra Ses- 
sion, ch. 121, see. 2. 

(10) That on 27 May, 1927, the board of education of Greene County, 
by resolution unanimously adopted, consolidated the Jonas Williams 
School District with the Walstonburg School District pilrsuant to and 
in accordance with the county-wide plan or organization of schools. 
That said consolidation of districts was made after first giving the com- 
mitteemen and patrons of the Jonas Williams District full opportunity 
to be heard upon the subject, and that the acts of the board of educa- 
tion in consolidating the districts were done and performed in good 
faith and in an honest exercise of its discretion and authority in an 
effort and for the sole purpose of providing better school facilities for 
the children of the Jonas Williams School District and to improve the 
educational system of the county of Greene. 

From the foregoing findings of fact the Court is of the opinion and 
concludes that in law : 

(1) That the acts of the board of education of a r e m e  County, in 
refusing to provide funds for the further operation of the Jonas Wil- 
liams School were in all respects valid and legal. 

(2) That the board of education having adopted a county-wide plan 
or organization of schools in  conformity to statute, the acts of said 
board in consolidating the Jonas Williams School District with the 
Walstonburg School District were in all respects valid and legal. 

Whereupon, it is considered, ordered and adjudged by the court that 
the temporary injunction and restraining order heretofore issued in this 
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cause be and the same is hereby dissolved. I t  is*further ordered, con- 
sidered and adjudged that the plaintiffs pay the costs to be taxed by the 
clerk. 

The plaintiffs assign the following as error: 
(1 )  For  that the conrt erred in finding as a fact that the county of 

Greene had a county-wide plan of consolidation adopted in  said county 
in accordance with the provisions of section 73-a, of the School Law of 
North Carolina, codification of 1923, chapter 136, Article 6 ;  3 C. S., 
5481, or that the board of education has worked under any plan of 
consolidation as contemplated by said section, or the amendments 
thereto. 

(2 )  For that the board of education did not consolidate the Jonas 
Williams School District with that of the Walstonburg School District 
in accordance with a county-wide plan of consolidation of schools in 
said county, and the court erred in so finding. 

(3)  For that the court erred in  holding as a matter of law that the 
defendant board of education had a right to refuse to provide a school 
in the Jonas Williams School District. 

(4) For that the court erred in  holding as a matter of law that the 
defendant board of education had adopted a county-wide plan of the 
consolidation of the schools of Greene County and that of the conduct 
of the said defendant board in connection therewith were legal and 
valid. 

(5) For that the court erred in  dissolving the restraining order issued 
in said cause, and in refusing to require the defendant board to provide 
adequate school advantages in said Jonas Williams School District as is 
required by statute. 

Albion Dunn amd Shaw & Jones for plairttifs. 
J. Paul  Frizzelle for defendants. 

CLARKSON, J. The Jonas Williams School District is opposed to a 
consolidation with the Walstonburg School District. 3 C. S., 5481 
(Public Laws 1923, ch. 136, see. 73-a), in part is as follows: "The 
county board of education shall create no new district nor shalI i t  divide 
or abolish a district, nor shall i t  consolidate districts or parts of dis- 
tricts, except in accordance with a county-wide plan of organization, as 
follows: (1) The county board of education shall present a diagram or 
map of the county showing the present location of each district, the 
position of each, the location of roads, streams and other natural bar- 
riers, the number of children in each district, the size and condition of 
each school building in each county. The county board of education 
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shall then prepare a county-wide plan for the organization of all the 
schools of the county. This plan shall indicate the proposed changes to 
be made and how districts or parts of districts are proposed to be con- 
solidated so as to work out a more advantageous school system for the 
entire county," etc. 

Then the methods of consolidating school districts are set forth in 
detail by the statutes. See Public Laws 1923, ch. 136, Art. 6 ;  Public 
Laws 1924, Extra Session, ch. 121, see. 2 ;  3 C. S., ch. 95, Art. 10. The 
findings of fact by the court below is to the effect that the above statutes 
have been complied with and the county-wide plan was adopted 
20 August, 1925, for Greene County. 

I t  is well settled that in  actions of this kind this Court can review the 
evidence and determine questions of fact as well as of law, but there 
is a presumption that the proceedings in the court below are correct and 
the appellant must show error. Howard v. Board of Education, 189 
N. C., p. 675; Power Co. v. Moses, 191 N. C., p. 744; Board of Comrs. v. 
Stat0 Highway Commission, ante, 26. To effectuate the legislative in- 
tent, statutes relating to the adoption of a county-wide plan are liberally 
construed and was so done in  Causey v. Guilford County, 192 N. C., 
298. 

The findings of fact by the court below was to the effect that on 
27 May, 1927, the board of education of Greene County, by unanimous 
resolution, consolidated the two school districts, in  accordance with the 
county-wide plan. Notice was duly given. I t  was done l3y the board of 
education in good faith, and in  the honest esercise of its discretion. 
Gaddis v. Cherokee County Road Corn., post, 107. There was evidence 
to sustain the findings. 

I t  may not be amiss to add that the record discloses a map indicating 
the plan for the reorganization of the Greme County School System 
where the high school, elementary and primary schools were to be 
located and the old schools all shomn. Full  particulars given. d call 
by the board of education of all the white school committee and to all 
other citizens and friends of education who are interested to meet 
11 May, 1925, at  10 o'clock a.m., in  the courthouse at  Snow Hill. The 
letter sent to the committee and published with the map, states in  part : 
"A plan has been worked out for a county-wide consolidation of schools, 
and Dr. George Howard, Jr. (director of school organization), from the 
State Department of Education mill be here that day :and speak and 
explain this plan to the people. This is the most important question 
that the committeemen of Greene County have ever been called together 
to consider. Under the present law no schools can be consolidated till a 
plan is adopted. So arrange to be here and learn exactly for yourself 
how this plan is. See that all the committtlemen in your district are 
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present. Bring some other citizens along. Come with an open mind 
and have at  heart the future welfare of the children of your community 
and Greene County." 

The map, with full detail information of thc purpose of the meeting 
was published in T h e  Standard-Laconic, a newspaper published in the 
county of Greene, and the most widely read paper published in the 
county. Then again, notice of the call states: ''You are urged to study 
the above map and come to Snow Hill  next Monday p~epared to d.lscuss 
the matter with one purpose on.7y in, view, fhat of bettering the school 
advantages for the children, of our county ." 

From the record we can see no reason for disturbing the findings of 
fact or conclusions of law by the court below. The ju&ment is 

- 
Affirmed. 

CALDWELL COUNTY v. R. A. DOUGHTON ET AL. 

(Filed 31 January, 1W28.) 

1. Taxation-Levy and AssessmentReview, Correction, or Setting Aside 
Assessment. 

The right of a dissatisfied taxpayer on lands to have the value of his 
property reduced for the purposes of taxation in procee'lings before the 
State Board of Assessments by original proceedings, under the statute of 
1925, was superseded by the statute of 1927, requiring certain proceedings 
before the board of county commissioners to originally b e  had, and when 
the question involved is solely as to whether such value theretofore fixed 
and agreed upon be reduced, original proceedings before the State Board 
will be disregarded and considered as a nullity. 

2. Statutes-Construction-In Particular Classes of Statut;es. 
An amendment to a statute by the Legislature may in proper instances 

be regarded as an interpretation of a former act and considered by the 
courts as persuasive authority. 

APPEAL by plaintiff from Schenck, J., a t  August Term, 1927, of CALD- 
WELL. Reversed. 

The defendants are the State Board of Assessment, hereafter desig- 
nated Board of Assessment, the individual niembers thereof, and A. L. 
Watts. They were notified that the plaintiff would apply i o the Superior 
Court for a writ of certiorari to view an order of the defendant board 
in accordance with a petition or complaint containing ir  substance the 
following allegations: (1) On 25 October, 1919, the Watts Cotton Mil: 
Company, hereafter designated Watts Company, listed its real property 
in Caldwell County at  $250,000; and on the first Monday in April, 1923, 
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the board of commissioners, pursuant to the Public Laws 1923, ch. 12, 
sec. 124, determined by resolution that the taxable property of the county 
had been assessed a t  its true value in money, that a reassessment was 
unnecessary, and that real property in  the county should be entered 
upon the tax books for the next quadrennial period at  the value which 
had ~ r e v i o u s l ~  been assessed. (2) On 18 June, 1923, the Watts Com- 
pany, having sold a part of its land, listed the remainder for taxation 
at  $213,016; and on 3 April, 1926, it conveyed to A. L. Watts all its 
land in Caldwell County except about 30 acres, thereby reducing the 
quantity in the county to 595 acres, which on 2 July, 1926, was listed 
by Watts at  $171,991. (3) Neither the Watts Company nor Watts in 
1919, or 1923, or at  any other time prior to 1927, made any complaint, 
to the county board of equalization or other officers in regard to this 
valuation, but in April, 1927, Watts did request of the chairman of the 
board of commissioners a reduction, which was refused a t  a regular 
meeting of the board. (4) Watts thereafter filed with the Board of 
Assessment a petition for a reduction in valuation, and the board made 
an  order that the property be assessed at $100,000, as of 1 May, 1926, 
for the purpose of taxation for the year 1926. (5 )  The defendant Watts 
is due as taxes for 1926 the sum of $2,710.12. 

The summonses were issued 19 August, 1927, and were duly served 
with a copy of the complaint and the notice. At the hearing Watts 
paid the taxes admitted to be due upon the valuation fixed by the 
Board of Assessment and the record of the board was made a part of 
the record in the cause. 

The defendant board and the defendant Watts fiied separate de- 
murrers for defect and misjoinder of parties defendant; for failure to 
state a cause of action in that i t  is sought to review the order of the 
Board of Assessment in a direct proceeding against it, whereas the 
remedy, if any, is by appeal or certiorari; and in that the only alleged 
cause of action is  a want of jurisdiction on the part  of the Board of 
Assessment to hear and determine the matters in controversy. The 
demurrers were sustained and the plaintiff excepted and appealed. 

Squires & Whisnant for plaintiff. 
Frank Narh and Walter D. Siler, Assistant Attorneys-General for 

the Board of Assessors. 
W .  C. Newland, F. A. Linney and J .  H .  Burke for A. L. Watts. 

ADAMS, J. The plaintiff alleges, and by demurring the defendants 
admit, that on 25 October, 1919, the Watts Company listed its real 
property in Caldwell County a t  an accepted valuation of $250,000; 
that on the first Monday in April, 1923, the board of commissioners, 
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pursuant to the Public Laws of 1923, ch. 12, see. 124, determined by reso- 
lution that taxable property in the county had been assessed at  its true 
value in money; and that real property therein should be entered on the 
tax books for the next quadrennial period at the value previously as- 
sessed; also that on 18 June, 1923, the Watts Companj, having sold a 
part of its land listed the remainder at  an accepted valuation of 
$213,016. The mill was sold to A. L. Watts on 3 April, 1926, and on 
2 July, 1926, the land, then reduced to 595 acres, was listed for taxation 
a t  $171,991, a sum approved by the county authorities as a proper 
basis for the assessment of taxes. 

I n  1923 the land owned by the Watts Company was given an assessed 
value for the next four years. Public Laws 1923, ch. 12, sees. 114, 120. 
The board of county commissioners constituted the board of equalization 
in each county (sec. 18) or the board of equalization and review (see. 
122) ; but it was provided in  section 18 that the board should not in- 
crease or diminish the assessed value of any lands, exc13pt in the year 
in which the lands were valued for taxation, unless such valuation 
were affected by extraordinary circumstances, the facts in connection 
with which were to be found by the board. Whether the difference 
between $213,016, the assessed value of the land on 18 J-une, 1923, and 
$171,991, the assessed value on 2 July, 1926, was a diminished valuation 
or an apportionment of the assessed value among the Watts Company 
and the purchasers of parts of the land, we need not i,~quii-e; for the 
property in question was listed after the sales at  a valuation which was 
acceptable to the plaintiff. 

I n  addition to the sections heretofore cited from the act of 1923, the 
Machinery Act of 1925 contains a provision for specific complaints in 
reference to the valuation of land. The board of county commissioners 
is authorized to hear and determine specific complaints of overvaluation 
or undervaluation of any particular tract of real property after the 
general equalization order has been made-the aggrieved party to file 
with the clerk of the board sometime in  May or June  of the current 
year an application in the prescribed form. Public  law^, 1925, ch. 102, 
sec. 109. 

The act of 1927, continues all the foregoing sections and provides that 
the application for relief shall be heard not later than 15 July, and 
that any property owner may except to the order of the hoard of county 
commissioners and appeal therefrom to the Board of Assessment by 
filing written notice of such appeal and the grounds therefor with the 
board of commissioners within ten days after final action and by filing 
with the Board of Assessment notice of such appeal and a copy of the 
statement of the grounds therefor within ten days after filing such 
notice with the board of commissioners. Thereupon the Board of Assess- 
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ment must fix a time for the hearing and after observing the required 
formalities may reduce, increase, or confirm the valuation determined 
by the commissioners. 

I t  is admitted that neither the Watts Company nor A. L. Watts 
observed any of these statutory requirements a t  any time. The only 
semblance of observing them was his conference with the chairman of 
the board of county commissioners in  April, 1927, when the board was 
not in  session; and after the board had made an order declining his 
application for relief he neither excepted nor appealed. 

The first step in  the present proceeding was the filing by A. L. Watts 
of a written application in the office of the Board of Assessment in 
Raleigh for a reduction in the valuation of the mill property. The 
application was filed on 25 May, 1927; but before this time the act of 
1925, cited in his brief and apparently relied on by the appellee Watts 
(Public Laws 1925, ch. 102, sec. 5, subsec. 3) ,  had been superseded 
by the act of 1927. Public Laws 1927, ch. 71, sec. 5, subsec. 3. The 
latter act went into effect 9 March, 1927. The section on which the 
appellees base their agreement (act 1925, supra) authorized the Board 
of Assessment: "To receive complaints as to property liable to taxa- 
tion that has not been assessed or of property that has been fraudulently 
or improperly assessed through error or otherwise, and to investigate 
the same, and to take such proceedings and to make such orders as will 
correct the irregularity complained of, if found to exist. The said 
board shall constitute a State board of eclualization of valuation and 
taxes. I n  case it shall be made to appear to the board that any tax list 
in any county in the State is grossly irregular, unlawfully or unequally 
assessed, i t  shall be the duty of the board to correct such irregularities, 
and to equalize the valuations of property, in a particular county, 
upon complaint to i t  of particular taxpayers, or upon its own initiation, 
under rules and regulations prescribed by it, not inconsistent with this 
act." 

Upon the admitted facts it is manifest that the property was neither 
fraudulently nor improperly assessed in  1923, and that the first clause 
of the section is not controlling. The last clause affords relief against 
"any tax list which has been irregularly, unlawfully, or unequally 
assessed." The purpose contemplated is revision of the ((tax list," 
whether upon complaint of individual taxpayers or upon the initiative 
of the board. Whether the section is  applicable to the appellee's petition 
is a matter of grave doubt; but if i t  is, we are still of opinion that there 
was error in  granting the relief sought. The appellee's petition is ad- 
dressed to a reduction in  value of the mill property as a whole; the 
plaintiff's complaint is based primarily upon the Board of Assessment's 
power to reduce the value of the real property owned by the Watts 
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Company or by Watts individually. Affixed to the complaint is a list 
of the property returned for taxation: 595 acres valued at  $171,991; 
total value of all real and personal property on 1 May, 1926, $183,116. 
The order of the Board of Assessment reducing the total valuation to 
$100,000 necessarily involves reduction in the valuation of the real 
property-and this reduction, the appellant contends, was not made in 
compliance with law. 

Moreover, in 1927, the General Assembly amended the section we have 
quoted by adding this proviso : "Provided, that no appeal shall be con- 
sidered or fixed values be changed, unless notice of the same is filed 
within ninety days after the final values are fixed and determined by 
the board of commissioners of the county." Public Laws 1927, ch. 71, 
see. 5, subsec. 3. This being the only provision in the section for an 
appeal, i t  may be regarded as a legislative interpretation that without 
the proviso the statute contemplated an appeal from the board of com- 
missioners, as essential to the exercise of jurisdiction in matters of this 
kind by the Board of Assessment; and such legislative construction 
though not controlling is  entitled to respectful consideration. Sash Co. 
v. Parker, 153 N.  C., 130; Xornegay v. Goldsboro, 180 PJ. C., 441. This 
conclusion is fortified by section 110 of the act of 1927 (ch. 71), which 
in  like manner provides for an appeal from the board of county com- 
missioners. 

The Watts Company did not contend that its property was over- 
valued in 1923, or at  any other time; and A. L. Watts, who bought 
the property on 3 April, 1926, made no formal complaint to the board 
of county commissioners. His  informal statement to the chairman was 
made, not in "May or June of the current year" (Laws 1925, ch. 102, 
sec. log),  but in the month of April, 1927; and on 12 August, 1927, 
tbe Board of Assessment ordered that the revaluation be assessed as of 
1 May, 1926. 

We understand i t  not to have been the intention of the General 
Assembly to confer upon the State Board of Assessment original juris- 
diction to hear and determine at  all times indiscriminate complaints by 
individual taxpayers of the overvaluation of their property, but as to 
controversies similar to this, which arise upon the admitted allegations 
of the complaint, to confer jurisdiction to review the final orders of 
the county b o i r d  of equalization in the manner provided by law. I n  
the case before us this course was not pursued, and as the proceeding 
before the State Board of Assessment was not authorized by statute it 
must be dismissed. The judgment of the Superior Court is 

Reversed. 
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F. M. P O P E  V. .ATLANTIC COAST L I N E  RAILROAD COMPANY. 

(Filed 31 January, 1928.) 

Railroads-Operation-Illjuria to Person on Track-Crossings-Negli- 
gence--Contributory Negligence-Nonsuit. 

When a pedestrian attempts to cross a railroad track on the street of a 
town without looking, under ordinary circumstances, to ascertain whether 
a train is approaching, when the view is unobstructed and there is noth- 
ing to prevent his thus apprehending the danger in time to avoid injury, 
or any circumstances from which he may reasonably infer this precau- 
tion unnecessary, his own negligence in so acting is the proximate cause 
of his injury and is a bar to his recovery, though the defendant was negli- 
gent in not giving proper warnings of approach ; and, upon this uncontra- 
dicted evidence, plaintiff's motion as of nonsuit should be allowed. 

CLARKSON and CONNOR, J.J., dissent. 

CIVIL ACTION, before Nunn, J., at April Term, 1927, of EDGECOMBE. 
Nash and Marigold streets in the city of Rocky Mount are much 

used thoroughfares by pedestrians and vehicles. These two streets consti- 
tute one thoroughfare. Nash Street is on the Nash County side and 
Marigold Street on the Edgecornbe County side. The street runs practi- 
cally east and west. Three tracks of the defendant railroad cross this 
street at  grade. The tracks of the railroad run approximately north and 
south at  the crossing. West Main Street intersects Nash Street west of 
the railroad track. On 15 August, 1925, the plaintiff, an elderly man, 
was city cotton weigher. The cotton yard is east of all the tracks of 
the defendant. On said date, about 10 :00 or 11 :00 o'clock in  the morn- 
ing, the plaintiff started to the cotton yard along Nash Street, traveling 
east. According to his testimony he stopped at the corner of Nash and 
Main streets and looked south towards the depot of defendant, which was 
approximately 455 feet south of the crossing, and saw a passenger train 
standing still, headed north or towards the crossing. The plaintiff 
crossed West Main Street, which is about 35 feet wide, and proceeded 
along the south side of Nash Street until he reached a point about 
8 or 10 feet west of the first track of defendant, crossing said Nash 
Street. H e  looked again to his right or south towards the depot and saw 
this passenger train still standing at  the station. H e  then walked east 
8 or 10 feet to the first track, and then turned to his left, walked along 
side of this track north, with his back to the station, across Nash Street, 
which is 40 or 50 feet wide. As he was proceeding north crossing Nash 
Street, he was delayed by two automobiles about a haIf minute. Upon 
reaching the north side of Nash Street he then turned east again and 
crossed the southbound track of defendant and approached the north- 
bound track, and, while on the northbound track, was struck by said 
passenger train and injured. 
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His  testimony further showed that the train gave no signal by whistle 
or bell. The engineer of the train testified that he did not blow the 
whistle for this crossing because there was an ordinance of Rocky Mount 
in force which prohibited the blowing of the whistle. There was further 
testimony for the plaintiff to the effect that the train mas drifting and 
was making no noise. The evidence of plaintiff tended to show that 
the train was going eight or ten miles an hour at the time plaintiff was 
struck. Plaintiff testified that the track where he was struck was "as 
straight as an arrow," and that a man standing within eight feet of 
the track upon which he mas injured, could see 200 yards south and to 
Tar River on the north. There was nothing at the cros4ng to  obstruct 
the vision. Plaintiff said: "Both engineer and fireman were bound to 
see if they had been looking-not a stick in  the way. . . . The 
engineer could see me at this time-nothing in the world to keep him 
from it. There was nothing between me and where I saw that engine 
but the iron and crossties. There are three tracks at  this place." 

The issues and answers of the jury thereto were as follows: 
1. Was the plaintiff injured by the negligence of the defendant as 

alleged in the complaint? A. Yes. 
2. Did the plaintiff by his own negligence contribute to his injury? 

A. No. 
3. What damage, if any, is the plaintiff entitled to recover of the 

defendant ? A. $5,000.00. 
From the judgment on the verdict the defendant a p p d e d ,  assigning 

errors. 

R. T .  Fountain and Geo. N .  Fountain for plaintiff. 
Spruill & Spill and Gilliam & Bond for defendant. 

BROQDEN, J. The  evidence of plaintiff was to the effect that while 
traveling along Nash Street and arriving at  a point 8 or 10 feet west 
of the first track of defendant railroad, crossing said street, he looked 
to his right or south a distance of 455 feet, and saw defendant's pas- 
senger train headed north, towards the crossing, but standing still. 
Thereupon he pursued his course eastwardly 8 or 10 feet until he reached 
the first track of defendant. He then turned to his left :northwardly to 
cross Nash Street, with his back to the train. Two automobiles passed 
along the street and delayed his journey about a half minute. H e  
reached the north side of Nash Street and then turned again eastwardly, 
walking across the southbound track, and stepped upon the northbound 
track, and while walking across said northbound track, was struck by 
said train. The  plaintiff was familiar with the crossing and crossed 
there every day. H e  did not look for the train from the time he was 
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8 or 10 feet west of the first track. He walked to the first track without 
looking. H e  then turned northward with his back to the train and 
walked 40 or 50 feet without looking. He  then turned eastward and 
walked approximately 25 or 30 feet across the southbound track with- 
out looking. He then stepped upon the northbound track, without look- 
ing, and according to his testimony, never looked at all while traveling 
a distance of "70 feet or probably a little more." The track a t  the 
crossing was as straight as an  arrow and there were no obstructions 
whatever, interfering with the view of the approaching train. The 
train was running slowly. 

The evidence of plaintiff tended to show that the train gave no signal 
as it approached this important and much used crossing. The defendant, 
therefore, was guilty of negligence. Bagwell v. R. R., 167 N. C., 611; 
Williams v. R. R., 187 N. C., 348; Earwood v. R. R., 192 N. C., 27. 

The defendant, however, contends that the testimony of plaintiff 
discloses such a plain disregard of the duty imposed by law upon a 
pedestrian at a railroad crossing as to bar his recovery. This is the 
decisive question in the case. There are a multitude of decisions by this 
Court upon the subject of the duty of a pedestrian in  attempting to 
cross a railroad track. The general rule is thus expressed by Brown, J., 
in Coleman v. R. R., 153 N. C., 325: "The law imposes the equal duty 
upon the traveler when he reaches a crossing and before attempting 
to go on the track to both look and listen for approaching trains, for 
the traveler, by doing so, if there is nothing in his way, can most cer- 
tainly prevent a collision and save himself from harm. When he reaches 
the track, it is no great hardship imposed upon the traveler to require 
him to exercise ordinary prudence and to cast his eye up and down the 
track. By so doing he has the last and most certain chance to prevent 
collisions and to save himself as well as the train, its crew and passengers 
from possible injury. . . . There are of course exceptions to this, 
as well as most other rules, but where the traveler 'can see and won't 
see' he must bear the consequences of his own folly. His  negligence 
under such conditions bars recovery because i t  is sthe proximate cause 
of his injury. H e  has the last opportunity to avoid injury and fails 
to take advantage of it." The opinion proceeds further:  "When must 
a traveler look? A writer in the Personal Injury Law Journal of July, 
1910, declares that a11 conflicts of opinion on this subject may be 
avoided by adopting the common-sense rule that the traveler should look 
when about to enter upon the track." 

Again, in Davidrolt v. R. R., 171 N. C., 636, the law is thus declared: 
"It is well settled that where a pedestrian, in the daytime, steps upon a 
railroad track, the view of which is unobstructed, and is injured thereby, 
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and has not looked or listened, his own negligence is the proximate 
cause of the injury, and such negligence will preclude his recovery." 

I n  Holton v. R. R., 188 N .  C., 277, Hoke, J., declares the law to be: 
"It is the recognized duty of a person on or approaching a railroad 
crossing to 'look and listen in both directions for approaching trains 
if not prevented from doing so by the fault of the railroad company 
or other circumstances clearing him from blame,' and where, as to 
persons other than employees of the company, there has been a breach 
of this duty clearly concurring as a proximate cause of the injury, 
recovery therefor is barred." 

All the evidence in the case discloses that there were no obstructions 
at the crossing, and that plaintiff was not prevented from looking "by 
the fault of the railroad company." 

Now, what are, under the decisions, "other circumstances clearing 
him from blame?" These may be classified as follows: 

1. Where the view of the traveler is obstructed by boxcars, engines, 
trees, bushes, crops or other obstructions which would render looking 
ineffective. Norton v. R. R., 122 N .  C., 910; Penningsr v. R. R., 170 
N.  C., 473; Perry v. R. R., 180 N. C., 290; Rigsbee v. Ii'. R., 190 N. C., 
231. 

2. Where gates, flagmen or watchmen are maintained at a crossing a 
traveler is not negligent, as a matter of law, when the gates are open 
if he entered upon the track without looking or listening. Russell v. 
R. R., 118 N. C., 1098; McLellan v. R. R., 155 N.  C., 1. 

3. I n  cases of sudden peril, imminent danger and emergency not 
brought about by the negligence of the traveler. McLlellan v. R. R., 
155 N.  C., 1 ;  Hinton v. R. R., 172 N. C., 587; Odom a. A!. R., 193 N. C., 
442. 

4. The existence of unusual and extraordinary conditions created 
by the railroad company, which tend to distract and divert the at- 
tention of a man of ordinary prudence and self-possession from the 
duty of looking and listening effectively for an approaching train. 
Farm's v. R. R., 151 N .  C., 484; Plyler 11. R. R., 185 N. C., 357; 
Chisholm v. R. R., 114 S .  E.. 500. 

None of these exceptions apply in this case, and therefore the general 
rule, as announced by the Court in many decisions in which recovery 
has been denied, must be given full force and effect. 

The plaintiff relies upon Franklin v. R. R., 192 N, C., 717. The 
Fran3clin casa,marks the utmost boundary of a tendency to relax the 
common-sense rule of prudence, which is so intimately woven into our 
law. I n  that case a lever car had just passed the crossing in  question, 
headed in the opposite direction. The plaintiff saw the car standing 
still at  the station. H e  then walked rapidly 25 or 30 yards to the 
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crossing, and this same car, having been reversed, was traveling back- 
wards over the identical crossing which i t  had passed an instant before, 
headed in the opposite direction. Certainly this was an unusual move- 
ment of the car. 

I n  the case at  bar plaintiff knew that this was a regular passenger 
train, headed in his direction. H e  crossed at this crossing every morning, 
as his place of business was on the east side of the tracks, and there- 
fore must have been advertent to  the usual operation of the passenger 
trains. The plaintiff said: "On the morning of the accident I was 
hurrying to get to my business, walking along right peart. My mind 
was on my cotton and I was looking across to see if they had weighed 
up any." A casual glance of the eye before stepping upon the north- 
bound track, would doubtless have averted the unfortunate injury which 
the plaintiff has suffered, but what is written in  the law is written, 
and i t  is the duty of the Court to apply it. Therefore, we hold that 
the motion for nonsuit should have been allowed. 

Reversed . 
CLARKSON and CONNOR, J.J., dissent. 

ANDY MONTEITH AND ANDY BRYSON, TOGETHER WITH ALL OTHEB CITI- 
Z E N ~  WHO WISH TO MAKE THEMSELVES PARTIES TO THIS ACTION, IN JACK- 
SON COUNTY, V. THE BOARD O F  COUNTY COMMISSIONERS OF  
JACKSON COUNTY, COMPOSED OF S. C. COGDILL, THOMAS BARRETT, 
AND S. M. PARKER. 

(Filed 31 January, 1928.) 

1. Statutes-Repeal and Revival-"Elections." 
When a statute, local to a county, as to the holding of an election upon 

the question of the stock law in any well defined portion thereof, par- 
ticularly prescribes the method and machinery by which the election shall 
be held, a general statute requiring the Australian ballot to be used does 
not repeal the provisions of the local statute unless by express-words o r  
necessary implication. 

2. Elections-Description of Territory-"Stock Law." 
Under the facts of this case: Held,  there was sufficient evidence that 

the definition of the territory voting for the stock law in a certain section 
of Jackson County was sufficiently certain under the requirements of a 
public-local law relating to that county, and that the description was 
sufficiently definite. 
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APPEAL by defendant from S i n k ,  Special  J u d g e ,  at June Special 
Term, 1927, of JACKSON. Reversed. 

The facts will be set forth in  the opinion. 

B r y s o n  & B r y s o n  and W .  R. Sherrill for plaintif fs.  
S u t t o n  & Stillwell and A l l e y  & A l l e y  for defendants .  

CLARKSON, J. This is an injunctive proceeding, brought by plaintiffs 
against defendant, board of commissioners for the county of Jackson, to 
restrain and enjoin it from declaring the result of a stock law election 
held 3 May, 1927. A restraining order was issued and the proceeding 
was continued from time to time and heard at June Special Term, 
1927, of Jackson Superior Court. The court below continued the re- 
straining order, or injunction, in  force until the final hearing of the 
proceeding, on the ground that the election "was not held as by law pro- 
vided." The defendant excepted, assigned error and :ippealed to the 
Supreme Court. 

The parties agreed to the following statement of case cn  appeal: "The 
General Assembly at  the Extra Session of 1913 (Public-Local Laws, 
ch. 69)) passed a special stock law act for Jackson County, therein pro- 
viding the machinery under which elections thereunder should be held. 
The General Assembly of 1927 (Public-Local Laws, ch. 411) passed an 
act, providing that territories less than the county, or less than a town- 
ship, might organize and vote for the establishment of a stock law 
within such boundary, and the defendant contended on the hearing that 
the stock law election in question was held under and by virtue of the 
provisions of the two above-mentioned statutes, and the plaintiffs, on the 
other hand, contended that the Australian Ballot Law, which was en- 
acted for Jackson County a t  the 1921 session of the General Assembly 
was exclusive, and that any election attempted to be held! under the two 
statutes first above mentioned was a nullity and void. And that the 
boundary was not a well described and defined boundary as set out in the 
notice.'' 

No complaint was filed. The court below found no facts. The cause 
was heard on conflicting affidavits submitted by both sides to the contro- 
versy. 

Public-Local Laws of 1927, ch. 411, is as follows: "Section 1. That 
chapter sixty-nine of the Public-Local Laws of Extra Session of one 
thousand nine hundred and thirteen, and chapter foul. hundred and 
eight of the Public-Local Laws of one thousand nine hundred and seven- 
teen of the General Assembly be and the same is hereby amended by 
adding thereto the following: That any well defined and described por- 
tion of any township in Jackson County which has not heretofore come 
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under the benefits of said chapters, may at any time, upon petition of the 
majority of the qualified voters therein to the commissioners of Jackson 
County, hold an  election under and as provided in said chapter, and 
upon the filing of a petition from any well defined part or portion of any 
township, it shall be the duty of the board of commissioners of said 
county to canvass the same, and if they shall find that a majority of the 
qualified voters therein have signed such petition, then i t  shall be their 
duty to order an election as is provided in said chapters for townships; 
and if at  such an election a majority of the qualified voters in such well 
defined portion or part of any township shall vote for 'exclusive stock 
law,' then the same shall be reported to the commissioners as in  said 
chapter sixty-nine and four hundred and eight are provided, and such 
portion or part of any township shall have the full rights and benefits 
of the exclusive stock law as provided for in  chapter sixty-nine and four 
hundred and eight. Sec. 2. That all laws and clauses of laws in conflict 
with this act are hereby repealed." 

Public-Local Laws of 1913, ch. 69, provides the machinery under 
which exclusive stock law elections can be held for "the whole of such 
township as its boundaries may then be constituted." Public-Local 
Laws of 1917, ch. 408, made certain amendments to the above law of 
1913. Public-Local Law of 1927, amends both of the above laws and 
authorizes the exclusive stock law elections to apply " to  any  welt de- 
fined a~nd described portions of any  township in Jackson County." This 
act in clear language says: "Hold an  election under and as provided in 
said chapters." I n  unmistakable words says: " T h a t  all laws and clauses 
of law in conflict with this  act are hereby ropealed." 

The plaintiffs contend that the question involved is : "Does the Austra- 
lian Ballot Law apply in Jackson County and repeal the Public-Local 
Laws of 1913 2" We think not. The acts, etc., in relation to the Austra- 
lian Ballot Law is as follows: 

Public-Local Laws 1917, ch. 606, '(An act to provide the Australian 
Ballot" was made applicable to Buncombe, Henderson and Madison 
counties. Public-Local Laws 1921, ch. 269, makes the above Australian 
Ballot Act applicable to Jackson County, "and that all elections held 
in said county after ratification of this act shall be held under the pro- 
visions of the laws herein specified. Sec. 2. That all laws and clauses of 
laws in conflict with this act are hereby repealed." 

The repealing clause language above in the Jackson County Act is the 
same as in  the 1917 law applicable to Buncombe, Henderson and Madi- 
son counties. 

Section 5928 of the Consolidated Statutes of 1919 reads as follows: 
"The county board of elections in each county shall appoint all regis- 
trars and judges of election in their respective counties and fill vacan- 
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cies except as herein provided." That section 1 of chapter 606, Public- 
Local Laws of 1917, which was made applicable to Jackson County by 
chapter 269 of the Public-Local Laws-of 1921, reads as follows: "All 
ballots cast in  any election in  this State, general, special, or primary, 
or in  any vote upon a constitutional amendment, or questions submitted 
to the people, whether it be a State, district, county, township, or munici- 
pal election or vote, shall be prepared, printed and distributed in  the 
manner hereinafter set forth and in no other." That secs. 3, 4, 5, 6, 
7, 8, and 9, of the Public-Local Laws of 1917, applicable to Jackson 
County requires the ballots used at  said election to be dated and signed 
by the chairman of the county board of elections of Jackson County, 
which in the case at  bar was not done. The county board of elections of 
Jackson County had no meeting, made no order, nor did anything else 
whatsoever in connection with the appointments of registrar and judges, 
advertising the election, furnishing the booths, authorizing the printing 
and distribution of ballots or sample ballots, nor did any other thing 
with reference to said election. Nb demand was made upon the board 
of elections of Jackson County to call an election as set forth by the 
statutes cited. That section 12 of the Public-Local Laws of 1917, 
chapter 606, reads as follows: "That if any question or proposition shall 
be submitted to the people of any township, district or other political 
subdivision, a ballot shall be used conforming as nearly as possible to 
the rules prescribed for the official ballot on constitutioilal amendments. 
The county board shall prescribe the rules therefor, if i t  be a question 
submitted to a township or subdivision within the county, and the State 
Board of Elections, if it be a question submitted to a subdivision cover- 
ing all or more than a county." That section 17 of the Public-Local 
Laws of 1917, ch. 606, made applicable to Jackson County by chapter 
269 of the Public-Local Laws of 1921, reads in  part as follows: "The 
county board of elections in each county shall be charged with the duty 
of preparing, printing and distributing all ballots for general, special 
and primary elections and all ballots for constitutional amendments or 
propositions submitted, except ballots for city or town election or votes, 
etc. . . . (Sec. 43(a) Provided, the provisions of this act shall not 
apply to any public graded high school, or other school election, but 
that the present laws providing for such elections shall remain in full 
force and effect." We give full extracts from the general statutes which 
plaintiffs contend that the exclusive stock law election should have 
been held under, but we think, beyond question, the special acts, supra, 
applicable. 

The principle is well settled i n  36 Cyc., 1092(2), as follows: "When 
the provisions of a general law, applicable to the entire State, are repug- 
nant to the provisions of a previously enacted special law, applicable to 
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a particular locality only, the passage of such general law does not 
operate to modify or repeal the special law, either in whole or in part, 
unless such modification or repeal is provided for by express words, or 
arise by necessary implication." Felmet v. Comrs., 186 N. C., 251, and 
cases cited. 

The Public-Local Laws of 1927, ch. 411, quoted, supra, the last ex- 
pression of the General Assembly on the subject, specifically requires the 
election to be held under and as provided by Public-Local Laws, Extra 
Session, 1913, ch. 69, etc., and that all laws and clauses of laws in con- 
flict with that act are repealed. 

The next question involved: Were the boundaries of the Hamburg 
Township Stock Law election sufficiently defined and described and 
proper notice thereof given as by law required? We so hold. As pre- 
viously stated, the court below found no facts. B. Norton, in  his 
affidavit, states that he is 71 years old, a resident of Hamburg Town- 
ship since his birth, a freeholder living in the exclusive stock law terri- 
tory in controversy; that he is a civil engineer, familiar with the lines, 
has good knowledge of the property lines, and, as well as natural bound- 
aries, and testified, in substance, that the boundaries were sufficiently 
defined and described. 

To the same effect was the affidavit of H .  C. Moss, "well known to all 
the people of said township." 

The statute says, "any well defined and described portion of any town- 
ship in  Jackson County.'' We have read carefully the description set 
out in the record of the exclusive stock law territory in  controversy. I t  
appears to be well defined and described, and if not in its entirety cer- 
tain, can be readily made certain. I d  certum mt quod certum r ~ d d i  
potest. Newson v. Eamthcart, 86 N.  C., p. 391. 

We think proper notices were substantially given of the boundaries as 
required by law. No one could be misled by the notice, and there is no 
evidence to that effect. We think the special acts applicable were in all 
respects substantially complied with. 

I t  is not disputed that in  the election held 3 May, 1927, in the exclu- 
sive stock law territory in  controversy, 126 qualified voters voted for 
"Exclusive Stock Law" and 16 voted "No Stock Law." 

"The ultimate conclusions from the authorities is thus stated in 
10 A. & E. Enc. (2  ed.), at  pp. 755, 767: The general principles to be 
drawn from the authorities are, that honest mistakes or mere omissions 
on the part of the election officers, or irregularities in directory mat- 
ters, even though gross, if not fraudulent, will not avoid an election, 
unless they affect the result, or at  least render i t  uncertain. But if the 
irregularities are so great that the election is not conducted in accord- 
ance with law, either in form or substance, and there are matters of sub- 
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stance that render  the result uncertain, o r  where they a r e  f raudulen t  and 
the result is made  doubtful  thereby, the re turns  should be  set aside." 
Hill v. Skinner, 169  N.  C., at p. 412. See P l o t t  v. Ccmrs., 187 N.  C., 
p. 125;  Flake v. Comrs., 1 9 2  N. C., 590. 

F r o m  t h e  ent i re  record we d o  not  th ink  a p r i m a  faciie case has been 
shown t o  ent i t le  pla.intiffs t o  injunct ive relief. P l o t t  v. Comrs., supra; 
Wentz v. Land Co., 1 9 3  N .  C., p. 32. It may not  be  amiss  to s ta te  that 
plaintiffs in their brief only referred to t h e  s tatutes  quoted, but cited 
n o  authori t ies  to suppor t  the i r  contention. 

F o r  t h e  reasons given t h e  restraining order, o r  injunct ion,  is dissolved. 
Reversed. 

IN BE WILL OF JOHN S. EFIRD, W. T. EFIRD, CAVEATOR, V. R. L. 
SMITH ET u., PROPOUNDERS. 

(Filed 31 January, 1928.) 

1. Appeal a n d  Error--Review-Scope a n d  Extent  i n  General. 
Where the caveat to a will is duly filed and the trial regularly had 

upon the sole theory that the testator did not have mental capacity to 
make it, on appeal the caveator may not successfully contend that  it  was 
invalid for undue influence brought to bear upon the testator, and that  
therefore i t  was not in fact his will, but that of another. 

2. Evidence-Materiality-Sufficiency t o  Raise Issue - Issue - Wills - 
Undue Influence--Evidence Thereof. 

When there is  evidence upon the trial of a caveat to  a will tending to 
show that  the testator was a man of good mind and judgment a t  the 
time of the making of the will in question, that for some time theretofore 
he had given much care and study to the disposition of his property and 
that  the paper-writing admitted to probate in common form was in 
accordance with his desires frequently espressed to others who were not 
personally interested therein, and had nothing to expect therefrom; Held, 
further evidence that he had named his attorney as  one of several esecu- 
tors therein, who had acted a t  his request, and had consulted with his 
wife and had asked her if she were satisfied with the disposition of the 
estate, is not alone sufficient to raise the issue of undue influence. 

9. Wills--Testamentary Capacity-Requisites. 
In  order to make a valid will the mind and memory of the testator 

must be sufficient a t  the time to reasonably understand the estent mid 
nature of the property he is disposing of and i ts  distribution among those 
who may naturally have a claim upon him and the estent and manner 
he desires i t  to be distributed, with the further requirement that the will 
be in writing and signed by him, or by some person a t  his request, and 
also a t  his request witnessed by two persons in his presmce. 
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4. Appeal and Error-Review-Harmless Erro-Wills-Requisites and 
Validity-Nature and Essentials of Testamentary Dispositions. 

While it is only required that the caveator show the absence of one of 
the essential elements of the testator's mental capacity in order to set 
aside a will, the failure of the court, in his instructions to the jury, to 
recognize and instruct particularly as to each under the evidence, will 
not be held for reversible error, when it appears that the error was 
purely technical, and the jury, from the evidence and the charge con- 
strued as a whole, were not misled thereby, but understood the law 
applicable to the case. 

5. Evidence-Materiality-Sufficiency to Raise Issue--Issue. 
While it is the better practice to submit two issues to the jury, when 

the pleadings and evidence raise them, one on the sufficient mental 
capacity of the testator and the other upon the question of undue in- 
fluence, the latter becomes unnecessary when the evidence upon the 
trial is insufficient to have it considered, and no prejudicial error is 
committed by the court in relation to the first one. 

APPEAL by caveator, W. T. Efird, from Bowie, Special Judge, and a 
jury, at  May Term, 1927, of STANLY. N O  error. 

The issue submitted to the jury and the answer thereto was as fol- 
lows: "Is the paper-writing propounded for probate dated 20 August, 
1926, and every part thereof, the last will and testament of John S. 
Efird ? 'Answer : Yes." 

The necessary facts and assignments of error mill be set forth in the 
opinion. 

James A. Lockhart for W .  T .  Efird, caveator. 
T .  L. Caudle, Brown & Sikas, W .  E.  Smith and Cansler & Cansler 

for propounders. 
T .  C. Guthrie for Mrs. Estelle E. Morrow. 

CLARKSON, J. John S. Efird died on l y  January, 1927, leaving sur- 
viving him his widow, Bertie E. Efird, and three sons, J. J. Efird, 
W. Q. Efird, and W. T. Efird. W. T. Efird filed a caveat to a paper- 
writing dated 20 August, 1926, probated in common form-proceeding 
in  r e w b e f o r e  the clerk of the Superior Court of Stanly County, as the 
last will and testament of John S. Efird. I n  re Little's Will, 187 N.  C., 
p. 177. I n  the paper-writing, R. L. Smith, W. G. Efird, and J. J. Efird 
are named as executors, and R. L. Smith, Charles A. Cannon and the 
Wachovia Bank & Trust Company, of Winston-Salem, N. C., trustees, 
and Mrs. Bertie E .  Efird, W. T. Efird, J. J. Efird and W. G. Efird, 
Mrs. Estelle E. Morrow, and the children of W. T. Efird, and the chil- 
dren of W. G. Efird and the children of J. J. Efird, and the children 
of Mrs. Estelle E .  Morrow are named as devisees, legatees and bene- 
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ficiaries under said paper-writing. The proceeding was duly transferred 
by the clerk to the civil issue docket for the trial of the issue of 
devisavit vel no%. On the trial the propounders introcluced in  evidence 
the paper-writing purporting to be the last will and testament of John S. 
Efird, with the name of the three witnesses signed to the paper-writing 
(only two required under law of this State, C. S., 4131). The witnesses 
testified that the paper-writing was signed, sealed, published and de- 
clared by John S. Efird to  be his last will and tejltament in their 
presence, who, at  his request and in his presence and in the presence 

' 

of each other, subscribed their names as witnesses thereto. They further 
testified, in substance, that at  the time John S. Efird signed the will he 
had sufficient mind to know the nature, character and value of his 
property, who his relatives were and those benefiting by his bounty, 
and the disposition he was making of his property by this will. The 
propounders rested. 

On the part of the caveator, some 18 witnesses were examined. The 
caveator contends "that the evidence was to the effect that John S. Efird 
was an old man, in feeble health. That in their opinion he did not 
have the mental capacity to understand the nature and extent of his 
property, the natural objects of his bounty and the disposition he was 
rnaking of it by will. Others testified, that in their opinion, he could 
understand who his relatives were and their claims upon him, but not 
the extent of his property and disposition he was making of it. Others, 
that he understood with reference to his relatives and property, but 
could not understand the disposition he was making of this property. 
That Mr. Efird, who owned a large estate, was worrie3 about the dis- 
position of his estate." 

I t  made certain provisions for his wife. The household asd  kitchen 
furniture, etc., for her sole use so long as she lives, the residence, house 
and lot, for her life and at  her death to the trustees to be held by them 
as all other property. The will states that it is in lieu of dower and 
distributive share as she had considerable estate both re,d and personal, 
and had expressed herself as not desiring to take dower and distributive 
share in  the estate. I t  also provided for her an ample support and 
maintenance out of the estate according to and suitable to her needs 
and condition in life, "to provide liberally" and details the manner. 

I n  Item 6, the division is set forth as follows: "It is my will and 
desire, and I do so direct, that the net income from my estate be 
divided into five equal parts, and said shall be paid out semiannually 
by my trustees until the dissolution of this trust as f311ows, and the 
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following proportions: One-fifth (s) to the children or bodily heirs 
of my son, W. T. Efird (the caveator in this proceeding) to each share 
and share alike; provided, however, that said fifth'shall be held and 
invested by my said trustees for the benefit of his said children, and 
so much thereof used as may be necessary from time to time for their 
support, maintenance and education; and also, if necessary, certain 
portions of said one-fifth of my income may be used for the support 
and maintenance of their parents, as their needs may actually require; 
and the remainder of said income not so used to be paid out to each 
of said children respectively, share and share alike, as they become 25 
years of age. One-fifth ( 1 / 5 )  to my son, W. G. Efird; provided, however, 
that he is sober, industrious and law-abiding, but if in the opinion of 
my trustees he is not such, then the said fifth to be invested by them for 
the benefit of his children, and so much of i t  used as may be necessary 
for their support, maintenance and education; and the remainder of 
said income not so used to be paid over to each of said children, share 
and share alike, as they become 25 years of age. One-fifth ( 1 / 5 )  to my 
son, J. J. Efird; provided, however, that he is sober, industrious and law- 
abiding, and if in the opinion of my trustees he is not such, then said 
fifth to be invested by them for the benefit of his children, and so much 
of it used as may be necessary for their support, maintenance and 
education; and the remainder of said income not so used to be paid 
over to each of said children, share and share alike, as they become 
25 years of age. One-fifth ( 1 / 5 )  to my adopted daughter, Estelle Efird 
Morrow, provided, however, that she is economical and shows a dis- 
position to take care of and properly use said income, but if in the 
opinion of my trustees she is not such, then said fifth to be invested 
by them for the benefit of the said Estelle Efird Morrow and her 
children, and so much of it used as may be necessary for her and their 
support, maintenance and education; and the remainder of said income 
not so used to be paid over to each of said children, share and shape 
alike, as they become 25 years of age. One-fifth to charity and benevo- 
lences (the specific objects to be hereinafter designated by a codicil to be 
attached hereto) ." 

Provision is made in case of the death of any child, etc. (Estelle 
E. Morrow being considered a legal child), before the dissolution of the 
trust. 

"Item 7. On 1 December, 1941, if my wife, Bertie E .  Efird, be then 
dead, said trust shall be dissolved, except as hereinafter provided, but 
if she be then living said trust shall not be dissolved until her death, 
but i t  shall not be dissolved until the happening of both events. On 
the happening of both events, said trust shall be dissolved and my 
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trustew shall divide my estate into five equal parts to be paid out and 
disposed of by them as follows; to wit: 

('One-fifth (1/5) to the children or bodily heirs of my son, W. T. Efird 
(the caveator in  this proceeding), who are living a t  that time, to be 
divided among them share and share alike. I f  any of said children 
shall die before said date and leave bodily issue, then said children of 
the deceased child shall represent their ancestor and take his or her 
share; ~rovided, however, that said trustees shall hold and invest said 
estate for the benefit of said children and pay i t  to each one as he or she 
respectively becomes 25 years of age. 

"One-fifth (lk) to my son, W. G. Efird; provided, however, that he is 
sober, industrious and law-abiding, but if in the opinion of my trustees 
he is not such, then said fifth shall be paid to his children, share and 
share alike; provided, however, said trustees shall hold said fund and 
keep same invested, and use so much of same as is necessary for their 
support, maintenance and education until each of said children shall 
respectively reach the age of 25 years. 

"One-fifth (lk) to my son, J. J. Efird; provided, however, that he is 
sober, industrious and law-abiding, but if in the opinion of my trustees 
he is not such, then said fifth shall be paid to his children, share and 
share alike; provided, however, said trustees shall hold said fund and 
keep same invested and use so much of same as is necessary for their 
support, maintenance and education until each of said children shall 
respectively reach the age of 25 years. 

"One-fifth (l/j) to my adopted daughter, Estelle Efird Morrow; pro- 
vided, however, if she should die before the dissolution of this trust, 
then the same to be paid to her living children, share and share alike, 
when each of them shall respectively reach the age of 25 years. 

"One-fifth (%) to charity and benevolences (the specific objects to 
be hereafter designated by a codicil to be attached hereto)." 

Provision is made that certain deeds that have been made for houses 
and lots, where Estelle E .  Morrow, J. J. Efird and W. G. Efird live, 
shall be kept by the trustees and delivered to them at the dissolution 
of the trust. They to be charged in the final distribution of the estate 

sum without interest. 
The trustees to pay W. T .  Efird (caveator in this proceeding) $1,000 

in installments from time to time as in their judgment is best for him 
according to his needs. All advancements made to any of the children, 
without interest, to be deducted from their portion in the final division 
of the estate. The three executors and secretary to the executors, are 
to receive $1,000 each in full compensation for winding up the estate 
before they turn over the residue to the trustees. Provision is made 
giving the trustees power and authority in their discre1,ion to sell any 
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IN RE WILL OF EFIBD. 

real and personal property, special care being taken to avoid any specu- 
lation, and make profitable investments recommending the investments. 
The trustees to keep a "clear and concise" record of all transactions, the 
transactions of the estate and trusts herein created, "which record shall 
at all times be subject to the free inspection of my heirs and distributees 
under this will." H. L. Horton, his trusted friend, to keep the record, 
and on his death, resignation or inability to perform the duties, the 
trustees to elect a successor. The trustees and secretary shall receive 
in full compensation for their services three per cent on the gross re- 
ceipts of all the income derived from the trust fund and three per cent 
on all disbursements and distributions of said income. The three per 
cent to be divided equally between the three trustees and secretary. 
R. L. Smith, W. G. Efird and J. J. Efird are appointed executors, and 
H. L. Horton, secretary to the executors. R. L. Smith, Chas. A. Cannon 
and Wachovia Bank & Trust Go., are appointed trustees and H. L. 
Horton, secretary to the trustees. I n  case of death, resignation or in- 
ability of any of the trustees to discharge the duties of the trust, the 
resident judge of the Judicial District is designated to appoint a suc- 
cessor or successors. 

T h e  euidemce: om t h e  part of t h e  propounders,  was to the effect that 
John S. Efird, the testator, had developed high blood pressure and mas 
overweight, which overtaxed his heart. H e  entered St. Peter's Hospital, 
Charlotte, 30 April, 1926, and left 20 May. H e  was put on a diet and 
his flesh reduced. The will was made 20 August, 1926. 

Some forty-nine witnesses testified for the propounders. Those who 
knew him and saw him at different times mainly during the period of 
1926 and up to the time of his death. This evidence was as to his con- 
dition before he went to the hospital, at  the time he was in the hospital, 
the time the will was made and until his death. They testified, in sub- 
stance : That in their opinion, t h e  condition of his mind was normal, 
at no time any evidence of mental weakness. H e  had sufficient mind 
to know the nature, character and value of his property, who his rela- 
tives were, the objects of his bounty and what disposition he was 
making of his property by will. This was the opinion of Dr. Gage, who 
was his physician when at the hospital and his trained nurse, Lucy 
Buchanan, who was also of the opinion: "His mental condition was 
apparently not affected by his physical condition." The opinion of his 
wife and attorney. Dr. Addison G. Brenizer, whom he consulted pro- 
fessionally and who saw him afterwards, kstified: "I wouldn't have 
thought of his mental condition as being anything but good. I t  never 
occurred to me that he was not normal at any time." Dr. W. I. Hill, 
who has lived in Albemarle 29 years and knew him well, was at stock- 
holders meeting of the Stanly Bank in January, 1927, "day before he 
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got sick. The apparent condition of his mind a t  that time was good. 
. . . I n  August, 1926, I am of the opinion that Mr. Efird had 
plenty of ability to block out his will or direct anything that he had 
that he wanted to do with it." Dr. Brunson, a practicing physician in 
Albemarle, "The apparent condition of his mind at all times when I 
treated him was good." Dr.  J. C. Hall, his family physician who treated 
him with Dr. Gage, testified to the same effect as Dr. Gage. Dr. Laton, 
eye, ear, nose and throat specialist living i n  Albemarle, known John S. 
Efird practically all his life, "especially in August, 1926, it is my 
opinion that Mr. Efird had mind sufficient to know and comprehend 
the kind, character and value of his property, the natural objects of 
his bounty, those having claims upon him and how he was disposing of 
i t  by will if he was doing it." To the same effect was the testimony of 
S. H. Hearne, who had known him 40 to 50 years "came in close con- 
tact with him." Witnesses who had business dealings with him in  all 
walks of life, testified that during the period in question he was normal, 
transacted his business matters as he always did and had mental capacity 
sufficient to make a will. Chas. Smith, a wholesale grocer, testified: 
"I conisidered Alr .  Efird had the  brightest mind in 8 tan l y  County.  
. . . I have read part of this will and have heard part of it read. I 
think he would have understood the clauses and their effect without legal 
advice; I think he  w a s  fully capabla." 

I n  regard to onefifth to charity and benevolence, the objects of which 
to be designated in a codicil, but was not done, R. L. Smith, testified: 
"When he spoke of dividing his estate into five parts, he said he wanted 
one-fifth of his estate, to go to charity and benevolences, he said the 
Lord had been good to him, and he had been successful and he felt like 
he really owed this amount to the Lord and he wanted i t  to go for 
purposes of that kind. Mr. Efird was in a very earnest state of mind 
at the time." 

T h e  setting: At the time of the execution of the paper-writing in 
controversy, the testator had a wife by a second marriage, Bertie E .  
Efird, about fifty years of age, three sons (including the caveator) and 
one adopted daughter, Mrs. Estelle E. Morrow. The caveator being 
about forty-five years of age and having a wife and te3 children, the 
oldest of whom was married and the youngest, an infant in arms, the 
other two sons, W. G. and J. J. Efird being considerably younger, each 
being married and having several children; Mrs. Estelle E. Morrow, an 
adopted daughter, was about twenty-six years of age, had been married 
since she was twenty, and had three children. However, she had never 
been legally adopted. Mrs. Efird, though the second wife of the testator, 
practically reared the two younger boys and Mrs. Morrow, who was 
looked upon and treated as one of the children. 



N. C.] FALL TERM, 1927. 83 

I t  appears from the evidence that while the testator was very fond 
of all of his sons, and their wives and children, including W. T. Efird, 
the caveator. and his wife, that he considered that the caveator did not 
have the ability to  properly manage and preserve the share of testator's 
estate to which he would have been entitled had there been no will. I t  
appears from the paper-writing, in Items 6 and 7, that he provided for 
the support and maintenance of the caveator and his wife for a long 
period, &nd their blood, the children to get support, maintenance and 
education and the corpus. I t  appears from the evidence, that the chief 
asset of the estate was the Efird Manufacturing Company, consisting 
of some five mills, engaged in manufacturing different grades and 
classes of yarn from bothlong and short staple-cotton. That the testa- 
tor, after the death of J. W. Cannon, in 1922, became president of the 
company, and as such, continued to have general management and 
control of its affairs up to the time of his death. That his second son, 
W. G. Efird, was vice-president, and this third son, J. J. Efird, was 
treasurer, and that th&e young men were intimately associated and 
connected with their father in the operation and management of the 
mill, in which the caveator took no part. John S. Efird owned more 
than half of the voting stock. At the time the will was made,. the 
caveator was running a public swimming pool, that the testator-had 
built and given him. 

The property left by John S. Efird, the gross value is estimated to be 
worth a million, three hundred and fifty thousand dollars, and perhaps 
more, and his net income was $126,251.00 for the last year of his life. 

There were no exceptions taken by caveator to the evidence. 
The court below charged the jury: "This is an action brought by one 

of the legatees, devisees, under the alleged will of J. S. Efird, to test 
the validity of the will. Under the law any party who is a legatee or 
devisee or interested in  the estate of a party who has made a will, or 
attempted to make a will, has a right to file what is known in law as a 
'caveat' to that will, which simply means an objection to the validity of 
the will, and in this instance the caveator files the caveat and alleges 
that this will is invalid because of the fact-he alleges-that the testa- 
tor did not have sufficient mental capacity to make this will." 

This and similar instructions are made the basis of assignments of 
error by the caveator, on the ground that "these instructions withdrew 
from the consideration of the jury the question of undue influence." 
I n  our opinion, there was no sufficient evidence to be submitted to the 
jury by the court below that there was any undue influence on the part 
of anyone. 

I t  is held I n  re Craig, 192 N. C., p. 657: "This Court has intimated 
in cases of this kind that it is a better practice to submit separate issues 
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relating to mental capacity and undue influence. I n  r,. Rawlings' Will, 
170 N .  C., 58." I n  re Herring, 152 N.  C., -p. 258; I n  re Johnson, 
182 N .  C., p. 526. 

There was no issue submitted to the jury as to undue influence. The 
caveator neither requested nor tendered such an issu.. Requested no 
prayer for instruction as to undue influence. The exsmination of the 
witnesses on both sides of the controversy was directed to  the testa- 
mentary capacity of John S. Efird to make a will. The case in the 
court below was not tried upon the theory that the paper-writing was 
procured by undue influence, but solely on the question of the testa- 
mentary capacity of John S. Efird to make a will. 

I t  is said in Shipp v. Stage Lines, 192 N. C., p. 478. "A party is not 
permitted to try his case in  the Superior C!ourt on one theory and then 
ask the Supreme Court to hear it on another and different theory. 
R7arren v. Susman, 168 N.  C., 457." Coble v. Burriq~ger, 171 N .  C., 
p. 445; Webb v. Rosemond, 172 N.  C., p. 848; Cook .c. Sink, 190 N.  C., 
p. 620; J l f g .  Co. v. liodgins, 192 N .  C., p. 577; Stone v. Xilling Co., 
ibid., p. 5 8 5 ;  Booth v. Hairston, 193 N .  C., p. 278. 

I n  re Hurdle, 190 N .  C., p. 224, the principle of undue influence is 
stated thus: "To constitute 'undue influence,' within the meaning of 
the law, there must be something operating upon t ~ e  mind of the 
person whose act is called in judgment, of sufficient controlling effect 
to destroy free agency and to render the instrument, brought in question, 
not properly an expression of the wishes of the maker, but rather the 
expression of the will of another. 'It is the substitution of the mind of 
the person exercising the influence for the mind of the testator, causing 
him to make a will which he otherwise would not have made.' I n  short, 
undue influence, which justifies the setting aside of a will, is a fraudu- 
lent influence, or such an overpowering influence as amounts to a legal 
wrong. I n  re Hueller's Will, 170 W. C., 28; Plemrnions v. Jlurphy, 
176 N. C., p. 671; I n  re Craven's Will, 169 N .  C., !XI. I t  is close 
akin to coercion produced by importunity, or by a silent, resistless 
power, exercised by the strong over the weak, and which could not be 
resisted, so that the end reached is tantamount to the effect produced 
by the use of fear or force. To constitute such undue influence it is 
not necessary that there should exist moral turpitude, but whatever 
destroys free agency and constrains the person, whose act is brought in 
judgment, to do what is against his or her will, and what he or she 
otherwise would not have done, is a fraudulent influence in the eye 
of the lam. I n  ra Lowe's Will, 180 N. C., 140; I n  re A bee's Will, 146 
N. C., 273." ilfarshall v. Flinn, 49 N.  C., 199; Wright v. Hozue, 52 
N .  C., 412; I n  re Peterson, 136 N.  C., 13;  I n  1-0 Parker's Will, 165 
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N. C., 130; In re Cross' Will, 173 N.  C., 711; 1% re Bradford, 183 
N. C., p. 4; In+ re Stephens, 189 N. C., 267. 

It is  contended by caveator: "Mr. Efird, aged, infirm and worried 
consulted with his wife, and upon her assurance that the documeni 
would be satisfactory to her, signed it. At the time of signing it, he 
had been in consultation with his attorney. H e  was not able to complete 
the document, on accgunt of his physicaI and mental exhaustion. The 
document, while he was in  that condition, was drawn by his regular 
attorney in such manner as to give this attorney indefinite and almost 
unlimited control over Mr. Efird's property and his descendants for 
an indefinite and unlimited length of time. What is, or is not, undue 
influence, must be determined by the condition of the person upon whom 
the influence is exercised and the relations between the parties; and 
where, as in this instance, a man is old, feeble and infirm, and his 
attorney writes a document giving to that attorney great profit and 
power, it is for a jury and not a judge to determine to what extent 
this influence was controlling; the relations between the parties raising 
a presumption of fact to be rebutted or explained by other evidence." 

John S. Efird was in his sixty-ninth year when the paper-writing in 
controversy was executed, on 20 August, 1926. Bertie E .  Efird, his wife, 
testified: "I heard him say he felt better at times than he had for fifteen 
years. The condition of his mind during this period was good, and I 
never heard him make any complaint about his inability to collect his 
thoughts, about his loss of memory; I never saw any evidence of mental 
decline. I don't remember the date, whether it was during the latter part 
of July, 1926, but Mr. Efird had a conversation with me with reference 
to making a will, and he got books on making wills. H e  did not say that 
the Wachovia Bank and Trust Company had sent him a copy of Mr. 
J. W. Cannon's will. He and I would study and read tho books together, 
but I did not see Mr. Cannon's will at  that time." 

R. L. Smith, a practicing attorney in Albemarle since 1897, testified 
that he was his personal attorney since 1903. The first service was in 
regard to the administration of his father's estate about 1904. H e  was 
constantly off and on in communication with him. "On or about a little 
before August, 1926, Mr. Efird consulted me with reference to draft- 
ing his will. This consultation took place in my office. Mr. Efird 
phoned for an engagement; said he wanted to see me on a matter of busi- 
ness, and I designated the time when he could come, and he came to my 
office, I think the first time in the afternoon. That was i n  August, 1926, 
either the 18th or 19th) I can't I>e positive as to which day i t  was the 
will was drawn up-the will was signed on the 20th, and it was in process 
for I know more than one day, perhaps two days." Mr. Smith further 
testified that John S. Efird stated in  detail to him what he wanted put in 
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his will. H e  had a tablet and made notes, going thoroughly into the mat- 
ter as to what he wanted. I t  was then gone over with Mr. Efird, and he 
asked that a rough draft be made and to be submitted to him, which was 
done. The rough draft was produced on the trial of the issue (pro- 
pounders' exhibit 2),  as was also the paper-writing in controversy (pro- 
pounders' exhibit 1). 

Bertie E. Efird, the wife, testified (continued) as follows: "I remem- 
ber the time he came home and showed me the will he had executed. 
The paper you show me marked 'Propounders' Exhibit One' looks like 
the paper Mr. Efird showed me, and i t  was signed by Mr. Efird, wit- 
nessed by those three gentlemen. I think i t  was on Saturday afternoon 
between 2 and 3 o'clock that he showed me the will; he had been up 
town since lunch and came back with it. He  handed it to me and said, 
'Here is a paper.' I opened it. I knew what it was, because I knew he 
was having it made, because he told me he had been to Mr. Smith to  
m i t e  it. I was lying down when he handed it to me, and opened i t  and 
read it, and he asked me to read it  aloud, which I did. I certainly did 
read i t  loud enough for him to hear it and read it over by sections and 
paragraphs. When I got through reading it, Mr. Efird asked me if I 
was satisfied. I read that part where he made reference to me, and he 
asked me if I was satisfied, and I answered that I was satisfied with my 
part; I was satisfied with all of it, but I had nothing to do with it. I 
knew what he was asking about when he asked me if I was satisfied. He 
told me before that time that I would be cared for and have things as I 
wanted them. After I told him I was satisfied with it, I handed it 
back to him, and he handed me the Cannon will, and I read that; that 
is when I saw it. He did not specially say anything about the Cannon 
will in connection with his will. The mental condition of my husband 
at that time was good, and I could not tell any difference in his mental 
condition with what it had always been. I believe he hsd mind enough 
to make a will and know what he was doing. After he rnade the will he 
took a trip to the mountains. When I came to this clause in the will 
with reference to the one-fifth of his estate he set apart for charity and 
other purposes, he told me he had to designate it later by a codicil; he 
said perhaps he wanted me to help him study about where to put it- 
of course he knew where he wanted to put it, but in the way." 

A. H. Eller testified that he was trust o5cer and vice-president of the 
Wachovia Bank and Trust Company; had known John S. Efird for 
twenty years. The Wachovia Bank and Trust Company held some 
stock in the Efird Manufacturing Company, in trust. Mr. Efird was 
its president. He attended the July, 1926, stockholders' meeting, at 
which Mr. Efird presided. "After the meeting of the stockholders was 
concluded I did not attend a meeting of the directors. After the meet- 
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ing of the stockholders, Mr. Efird shook hands with me, and he walked 
out of the directors' room or stockholders' room with me, and intro- 
duced the subject of having i n  mind the preparation of his will a t  an 
early date, and asked me certain things. H e  said his purpose was to 
put his estate in trust. H e  asked me something with reference to the 
appointment of executors and the appointment of trustees as being the 
same or different, and something of the usual commissions in  the settle- 
ment of estates, and said that he wanted the Wachovia Bank and Trust 
Company as a trustee, without indicating anything about how many 
trustees he wanted, and said that he might call on me, might want to call 
on me to advise him further about his will, and he told me that Mr. R. L. 
Smith was his lawyer and that he would have him to prepare his will, 
and that he wanted to get it done some time quite soon. . . . H e  
said something to me about why he wanted to have trustees appointed; 
he told me he had the controlling stock; that he had control of the stock 
of his own mill, and desired to hold the control through the means of 
trust-the voting power. I can't say he said why he desired to hold the 
control. H e  asked me the terms of Mr. J. W. Cannon's will; he said he 
had been thinking of trusteeing or disposing of his estate something in 
the manner Mr. Cannon had disposed of his, and I think he indicated he 
would like to see a copy of Mr. J. W. Cmnon's will. I said to him, 
'I can furnish you with that i f  you want it, if i t  will be of service to 
you; i t  is a public matter; we have i t  in our files, and if this will be of 
service I will send i t  to you,' and he said very cordially, 'Yes, I would 
like to have it, like to have you send it to me.' I n  consequmce I wrote 
him the follo&ng day, sending him a copy of Mr. J. W .  Cannon's will. 
. . . H e  asked me about the usual commissions. I said in  substance, 
'Commissions are either by the testator in  his own way in the body of 
his will or i t  is controlled by the court under the law.' . . . I told 
him what Mr. Cannon allowed. I told him he had three trustees, and 
they were allowed three per cent on receipts and three per cent on dis- 
bursements, making six per cent of the income divided equally between 
three different trustees." 

H. L. Horton had been connected with John 8. Efird in the mills for 
about twenty-five years-bookkeeper, office manager, and later general 
work as secretary. "I had no conversation with Mr. Efird about his will 
other than he told me it was being pepared  by Mr. Smith, and later he 
put i t  out on his desk after i t  had been signed and said to me 'Horton, 
I have had i t  fixed u p  like I want it.' A day or two elapsed between the 
two occasions. After he told me that he put i t  in  the vault in his 
private drawer. H e  carried the key to that. After his death I got the 
key from Mrs. Efird and found its contents; his two sons, Watt (W. C.) 
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and J a p  ( J .  J . )  were with me when I found it. At the time he told me 
he was having that will prepared, ~ n d  at the time he told me i t  had 
been prepared and signed, I am of thk.opinion Mr. Efird had sufficient 
mind and memory to know the nature and character and value of his 
property, who the natural objects of his bounty were, who had claims 
upon him, and what disposition he was making of his property by will." 

I t  was in  evidence from letters that John S. Efird, from 21 April, 
1926, including 13 January, 1927, was purchasing various kinds of 
bonds and making inquiry through the Wachovia B n k  and Trust Com- 
pany; 21 April, 1926, in regard to purchase of $100,000 State of North 
Carolina 41/270 bonds; 5 August, 1926, purchase $2,000 town of Albe- 
marle 51/2% water and sewer bonds; 1 3  January, 1927 (six days before 
his death), $25,000 Federal Land Bank 5's; 13 September, 1926, letter 
to J. P. Cook, chairman board of trustees Stonewall Jmkson .Training 
School, Concord, N. C.: ('I am in receipt of your letter of the ninth 
instant, and take pleasure in  handing you herewith my check for $1,000, 
amount of subscription toward the hospital fund. I trust that you will 
have no difficulty in getting others to subscribe to this fund, ais I con- 
sidar i t  one of the most worthy causes in our State, and should appeal to 
our people who ar0 in position to  contribute thereto. With personal 
regards, and with best wishes for yourself and the institution you rep- 
resent, I am," etc. 

I n  the rough draft the executors and secretary were left out, and in 
the final draft John S. Efird asked R. L. Smith if he would act with his 
two sons, W. G. and J. J. Efird. I n  regard to R. L. Smith being ap- 
pointed trustee, he (Smith) testified: "He then asked me if I would 
serve as a third trustee, and I told him I didn't desire to do so, had no 
desire to do i t ,  but if he wanted ma, as a friend, I w o d d  comply with 
his wishes. H e  assigned as his reason for wanting me tas a trustee that 
I was on the ground here, and on account of Mrs. Efird taking a life- 
time support out of the will, rather than a child's part or dower, that he 
wanted me put in particularly to see that that provision of the will was 
amply provided with, or so that she could have some one she could con- 
sult with and look after her interest in the matter and (call in the other 
trustees when necessary." 

The compensation of the three executors of $1,000 each was reason- 
able. The three per cent commissions on the income derived from the 
trust estate and three per cent on the disbursements and distribution of 
the income to be divided equally between the three trustees and secre- 
tary, cannot be considered large. I t  was not an unnatural request to 
have his attorney, of long years standing, to act as one of the trustees. 
The control was not put in the attorney, but in three trustees. The 
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paper-writing does not give his attorney indefinite and almost unlimited 
control nor an indefinita and unlimited length of time. The control is 
in three and a time limit fixed. 

The following cases are cited by caveator: Amis v. Satterfield, 
40 N. C., 173; Lee v. Pmrce, 68 N. C., 77; McRae v. Malloy, 93 N. C., 
154; I n  re Worth's Will, 129 N .  C., 223; I n  re Everdt, 153 N .  C., 83; 
I n  re Fowler, 159 N.  C., at  p. 208; I n  re Mueller's Will, 170 N. C., 28; 
Brown v. Brown, 171 N .  C., 649; Plemmons v. Murphey, 176 N .  C., 
671; 40 Cyc., 1154 et seq. From an examination of these cases we do 
not consider them applicable to the facts of the present controversy. On 
the entire record. a s  heretofore stated. there is no evidence of undue 
influence sufficient to be submitted to a jury. 

The court below charged the jury as follows: "In order that you may 
understand, gentlemen of the jury, the contentions of the parties and 
apply the evidence to their contentions, the court will instruct you 
what in law is understood and meant by 'testamentary capacity.' A man 
has a right, a person has a right, to make a testamentary disposition 
of his property by will, gentlemen of the jury, and the law doesn't 
require the highest degree of intelligence to make a will, and doesn't 
require that he has to have sufficient mental capacity to make a wise - .  

and judicious distribution of his property or disposition, but does 
require that he have sufficient mind and memory to understand the 
nature and extent of his property and to form a judgment as to the 
reasonable value thereof; that he have sufficient mind and memory to 
know the objects of his bounty-that is, the persons to whom he is 
seeking to give his property; his near relatives or those who would 
naturally expect to be recognized or remembered by him in the will. 
H e  must also have sufficient mind and memory, gentlemen of the jury, 
to understand and know what disposition he is making of his property, 
the manner of the disposition; in other words, he must understand the 
nature and the effect of the will and the disposition he is making of his 
property. Now the court charges you, when a man has that amount of 
mentality that he has the power and the right, under the law, to make 
a will. There is another requirement however, gentlemen of the jury, 
that is a statutory requirement. Notwithstanding the fact that he may 
have this testamentary capacity to make a will, the law requires that 
the will be in writing, i t  must be signed by the testator or by somcone 
in his presence and at  his request, and must be signed by at  least two 
witnesses who signed it in  his presence and at  his request as his last 
will and testament." In're Craven, 169 N. C., 561; I n  re Ross, 182 
N. C., 477; I n  re Fuller, 189 N. C., 509; I n  re Creecy, 190 N.  C., 301, 
and cases cited. The charge is correct in law and the above authorities 
fully support it. 
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The next exceptions and assignments of error are to the charge of 
the court below, as follows: "So the court charges you in  this case, 
gentlemen of the jury, that the burden of proof in this case is upon the 
caveator to prove to you by the greater weight of the evidence in this 
case that Mr. Efird on the twentieth day of August, 1926, did not have 
sufficient mental capacity to understand the nature and extent of his 
property and the objects of his bounty and the disposition he was making 
of it. I f  he  has failed to prove that by the greater weight of the evi- 
dence, then i t  would be your duty to answer this issue 'Yes,' and say 
it was the will of Mr. Efird because the burden of having to prove this 
to you and show i t  to you by the greater weight of the evidence is upon 
him. Now, gentlemen of the jury, on the other hand, if the caveator to 
this will had proved to you by the greater weight of the evidence that 
John S. Efird, on 20 August, 1926, did not have sufficient mind and 
mentality to know and understand the nature and extent of his property, 
the objects of his bounty and the disposition that he was making of his 
property by will, then the court charges you, if the caveator has proven 
that by the greater weight of the evidence, that it would 1)e your duty to 
answer the issue 'NO.' But the court charges you, gentlemen of the jury, 
on the other hand, if the caveator has failed to prove to you by the 
greater weight of the evidence that John S. Efird did not have sufficient 
mental capacity on 20 August, 1926, to make and execute his will, to 
understand the nature and extent of his property and the objects of his 
bounty and those to whom he was giving it, he has failed to so prove to 
you by the greater weight of the evidence, i t  would be your duty to an- 
swer this issue 'Yes,' because the law presumes he did have such mental 
capacity and the burden of proof is upon those attacking the will, and 
unless he has done that by the greater weight of the evidence, i t  would 
be your duty to answer this issue 'Yes.'" 

Caveator contends: That the above and like instructions were error. 
The error "consists of the fact that his Honor placed the burden upon 
the caveator to show that Mr. Efird lacked in all three of the essential 
elements of testamentary capacity. This error was at  no point cured 
in the charge, for his Honor instructed the jury that these were the 
elements of testamentary capacity and unless the caveator had established 
the absence, not of one but of all, they should answer the issue 'Yes.' A 
number of witnesses had testified that Mr. Efird was lacking in one, 
while possessing in  two, or lacking in two while possessing in one, and 
the instructions complained of converted these witnesses into witnesses 
for the propounders. I t  is true that the law presumerl testamentary 
capacity and a caveator must negative such capacity, but must do so 
only by negativing one of the elements of such capacity, and where an 
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alleged testator is lacking in any one of these three elements, the docu- 
ment is not in law a will." 

The proposition is clearly stated, but not applicable here. The whole 
theory of the case, as tried in the court below, disclosed by the record, 
is to the effect that both caveator and pro~ounders questioned their 

A 

witnesses on the conjunctive proposition including all the elements as 
to the tastamentary capacity of John S. Efird to make a will. For 
example, caveator's first witness, James W. Efird, brother of John S. 
Efird: "I was a stockholder in the Efird mill at that time. As to my 
brother's mental condition at that time, at the time.he came down by 
the s t o r e 1  can't tell about that; I said while ago he seemed very much 
worried. I do not believe that at that time, being so near to his sick- 
ness at Charlotte, that he had su5cient mental capacity to know who his 
relatives and persons having claims on him were, to understand the 
nature, extent and value of his property and to understand the condi- 
tions of this paper-writing and the disposition he was making of his 
property." 

These conjunctive elements were the basis and bed-rock of the con- 
test. The disjunctive attitude of the caveator's witnesses were fragmen- 
tary. No prayer for instructions were requested on the fragmentary 
disjunctive attitude. 

The court below charged the theory in accordance with the consistent 
questions to the witnesses on both sides as to the testamentary capacity 
including all elements of John S. Efird to make a will. Then again, 
the fragmentary evidence, on the whole record, on the disjunctive 
proposition, is weak and vacillating. The fact that in the opinion of 
one of the caveator's witnesses, "I don't fully understand it myself." 
For example, again: "I don't think I have sworn he didn't have sense 
enough to make a will. I said I didn't think he understood the docu- 
ment." Dr. C. M. Lentz, the only physician examined for caveator, who 
got him to endorse a note in September "talked intelligently about that." 
. . . "I can't form an opinion as to whether he understood that will 
or not." 

As set forth, the court below, in the beginning of its charge, properly 
defined testamentary capacity. From this charge the jury could easily 
understand that the paper-writing was not a valid will if any of the 
elements of such capacity was lacking. 

Construing the charge, as a whole, in the light of the evidence, we 
cannot hold there was reversible or prejudicial error. Under the facts and 
circumstances of this case the error was technical, harmless. The jury 
could not have been misled and i t  could not have affected the result. 
In re Ed=, 182 N. C., p. 400, the principle is well stated thus: 

"The other evidentiary exceptions, or those relating to the Court's 
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rulings on the questions of proof, are not sufficiently meritorious to 
warrant a reversal or new trial. Verdicts and judgments are not to be 
set aside for harmless error, or for mere error and no more. To  ac- 
complish this result, i t  must be made to appear not only that ' the ruling 
was erroneous, but that i t  was material and prejudicial, amounting to 
a denial of some substantial right. Cotton Mills v. Ho,riery Mills, 181 
N.  C., 33; S. v. Smi th ,  164 N .  C., 475; and Cauble v. Expr~.ss Co., 
182 N.  C., 448." In re Ross, 182 N .  C., 477; Dicksrson v. R. R., 
190 N. C., 292; Harvey v. Tul l ,  192 N .  C., 826; Powe:r Co. v. Taylor, 
194 N. C., 231. Frequently the courts, under similar situations, have 
held "and" to mean "or," but the error is technical and harmless on 
the present record. 

We think the last point made by caveator is also untenable. On the 
entire record, if error, it was harmless and technical. The minor errors 
that creep into a long trial, if not prejudicial, should be ignored. 

For the reasons given, in the judgment of the court below there is 
No error. 

JANE MOSES, GRAYSON MOSES AND WIFE, MAE MOSES; MARVIN 
SMITH AND WIFE, FLORENCE SMITH; MARY MOSES, WIDOW; 
BERTHA MOSES, BEN LEE MOSES, R. E. MOSES, JANIE MOSES, 
ALTIE MOSES AND LYDA MOSES, BY THEIR NEXT FRIEND, BERTIE 
MAE MOSES, V. TOWN OF MORGANTON, WESTEIRN CAROLINA 
POWER COMPANY, AND INTERNATIONAL SHOE COMPANY. 

(Filed 31 January, 1928.) 

1. Eminent Domain--Compensation--Grounds Therefor-*onding Waters 
-Pollution--Nuisanc~Private Nuisances--Nature of wury and 
Liability. 

In condemnation of land for ponding waters, the person whose land is 
condemned has a right to compensation for the land taken, and when 
the land so taken is a part of an entire tract, for resulting depreciation 
to the part not taken, and for special damages resulting from the crea- 
tion of a nuisance by the pollution of the water ponded, when such is 
proven, since the condemnation of the land looks to the impounding of 
water in its natural state, and not to polluted water. 

a. Judgment - Conclusiveness of Adjudication - Mattt~1~s Concluded - 
Estoppel by J u d g m e n t R e s  Adjudicatur. 

A prior judgment is an estoppel to all subsequent actions as to the 
issues adjudicated, but not as to issues which might have been included 
in the prior action, but were not. 
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3. Same. 
In  a condemnation of part of a tract of land for ponding waters, when 

the compensation for the land taken, and the depreciation resulting 
therefrom to the part of the tract not taken is adjudicated, but the issue 
of damages resulting from the creation of a nuisance by the pollution 
of the waters impounded is  withdrawn from the jury and the opposing 
party does not object, the condemnation proceeding does not bar, under 
the plea of re8 adjudicatur, the right of action on the issue of the private 
nuisance. 

When three parties contribute to the causing of a nuisance by im- 
pounding polluted waters, one by damming the stream and the other two 
by polluting the stream above the dam, they are  joint tort-feasws, and are  
properly joined a s  defendants, and the payment by one to the plaintiff, 
under a prior condemnation proceedings, of consideration for the land 
taken for that purpose, and for depreciation to the adjoining land not 
taken resulting therefrom, does not release him from liability for the 
creation of a nuisance not contemplated in the condemnation proceeding, 
and therefore does not release the other two on this cause of action. 

5. Appeal and Erro-Review-Law of C a s s S t a r e  Decisis. 
A decision by the Supreme Court on a prior appeal constitutes the 

law of the case, both in subsequent proceedings in the trial court and on 
a subsequent appeal. 

APPEAL by  plaintiffs f r o m  Towwed ,  Special Judge, a t  August  Spe- 
cial Term,  1927, of BURKE. Reversed. 

L. E. Rudisill and Avery & Patton fo-r plaintiffs. 
W .  S. O'B. Robinson, Jr., Spainhour & Mull, 8. J.  Ervin and S. J .  

Ervin, Jr., for Western Carolina Power Company. 
J .  D. Williamson, A. Hall Johnston, S. J .  Ervin and S. J. Ervin, Jr., 

for International Shoe Company. 

CLARKSON, J. I n  February ,  1925, Western Carol ina Power  Com- 
pany, one of the  defendants  i n  t h e  present action, completed the  erec- 
t ion  of a d a m  on  t h e  Catawba River  below t h e  premises of t h e  plain- 
tiffs, t h e  d a m  being a p a r t  of a hydro-electric power plant .  O n  o r  
about  14 March,  1925, t h e  Western Carol ina Power  Company, under  
a n d  b y  v i r tue  of the  laws of t h e  State ,  filed a condemnation proceedings 
against  a l l  t h e  plaintiffs, t h e  respondents o r  defendants  i n  t h a t  action, 
some of them being minors, seeking t o  condemn thirty-one and  one-half 
acres of t h e  l ands  of plaintiffs. T h e  action was  appealed t o  th i s  Court .  
I t  was held, i n  part ,  t h a t  under  t h e  s ta tu te  t h a t  requires  negotiations 
before condemnation t h a t  n o  a t tempt  need be shown t o  purchase f r o m  
minors  who a r e  under  disability. Poww Go. v. Moses, 1 9 1  N.  C., p. 744. 
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See WinstomSalem v. Ashby, 194 N. C., p. 388. The respondents, or 
defendants in that action, plaintiffs in  the present action, set up in their 
answer : 

"Sec. 3. That the tract or parcel of land which petitioner seeks to 
acquire is a valuable part of the entire tract of land (some 125 acres) 
belonging to respondents, and is a necessary and indispensable part 
thereof, and its taking would greatly and irreparably impair the value 
of the remaining portion of said tract, and if used by petitioner for the 
purpose of temporarily or permanently impounding water, or if used as 
a part of a reservoir for ponded water, said use would render the re- 
maining portion of the said entire tract undesirable and valueless to 
respondents, as respondents verily believe and therefore (allege, for that 
said remaining portion would be wholly cut off and rendered inaccessi- 
ble to advantageous markets, and because of the foul and impure, nature 
of the water so impounded would be unfit and unhealthy for human 
habitation." 

A hearing was had in said proceeding before commissioners, and from 
their report the clerk rendered judgment on 4 May, 192!i; both ~ a r t i e s  
appealed to the Superior Court of Burke County from the judgment. 
Said cause was tried on app'kal at September Term, 1926, before a jury 
and verdict in said proceeding was rendered in favor of defendants, re- 
spondents, plaintiffs in  this action. That at the time of such trial the 
waters of Hunting Creek and Catawba River had been impounded for 
a year and were at as high a level as at the time the present action was 
tried; that in said condemnation proceedings the respondents, defend- 
ants therein, and plaintiffs herein, at said September Term, 1926, and 
before the trial of said proceedings, filed an apendment to their answer, 
which was allowed by the court, to which no objection was made, as 
follows: (1) By striking out section 3 in each of the fnrther answers 
(there were several answers of the individuals of full age and guardian 
ad litem for minors), and inserting in lieu thereof in each of said 
answers the following words: '3. That the tract or parcel of land which 
the petitioner seeks to acquire is a valuable part of the entire tract of 
land belonging to respondents, and is a necessary and indispensable part 
thereof, and its taking would greatly and irreparably impair the value of 
the remaining portion of said tract; and if used by petitioner for the 
purpose of temporarily or permanently impounding water or if used as 
a part of a reservoir for ponded water said use would render the remain- 
ing portion of the said entire tract undesirable and valueless to respond- 
ents, as respondents verily believe and therefore allege, for the said 
remaining portion would be wholly cut off and rendered inaccessible to 
advantageous markets.' ( 2 )  by inserting in  the next to the last line in 
the second section of the prayers in each of the several answers after the 
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word 'appear' the following words: 'Exclusive of ahy damages caused 
by the polluting of the streams adjacent to a d  bouncEing the premises 
o f  respondents.' The condemnation suit was tried on the complaint of 
the Power Company and the answers of the defendants, as amended, 
and a jury verdict rendered i n  favor of defendants, respondents, plain- 
tiffs in  this action, for $7,500, upon which judgment was rendered, and 
said judgment and all costs of court were paid by said Power Company 
and receivd and accepted by defendants, respondents, therein, who are 
plaintiffs in  this cause. The issue in  the cause submitted to the jury 
was as follows: 'What damages, if any, are the defendants entitled to 
recover on account of the condemnation by the petitioner of the rights, 
privileges and easements described in the petition filed in  this cause?' 
That no appeal was taken from such judgment by any of the parties 
thereto; that on 10 December, 1925, plaintiffs herein, defendant or re- 
spondents in  the condemnation proceeding, filed this action and i t  was 
pending a t  the time of the trial and disposition of the condemnation 
suit. The waters of Hunting Creek and Catawba River as now im- 
pounded by the erection of the dam across the Catawba River by the 
Power Company do not cover all of the 31% acres described in  the 
condemnation proceedings, and such waters do not cover any other por- 
tion of plaintiffs' lands. 

The present action, brought on 10 December, 1925, above referred to, 
was instituted against not only the Western Carolina Power Company, 
but also the town of Morganton and the International Shoe Company, 
charging that they were joint tort-feasors and alleging damage, the 
Western Carolina Power Company damming up the Catawba River and 
the other two defendants polluting Hunting Creek that emptied into the 
Catawba River above the dam, and the dam stopping the excrement and 
other deleterious substances put in the stream by the town of Morgan- 
ton and the International Shoe Company, creating a nuisance and dam- 
aging plaintiffs' land. The defendant, International Shoe Company, a 
nonresident defendant, filed petition for removal to the Federal Court. 
On appeal to this Court the petition was denied. I t  was said by this 
Court in  the case on appeal, Moses v. Morgantm, 192 N .  C., at  p. 106: 
"In many cases of this kind i t  has been held to make parties joint tort- 
feasors there must be a common concert of action, design or purpose. 
I n  the instant case this may be shown from the result, sequence and con- 
sequences of the independent acts. I f  parties, although acting inde- 
pendently know, or have reasonable ground to believe, that their inde- 
pendent acts combining with the independent acts of others will create 
a result that will become a nuisance, and they do so causing damage, 
they become as i t  were joint wrongdoers ab initio, and are liable as joint 
tort-feasors. Where all have knowledge of the independent acts that 
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create the result and continue the independent acts with knowledge, this 
ipso facto creates a concert of action and makes a conlmon design or - .  
purpose. Any other position, from the facts and circuinstances of the 
case, would make plaintiffs practically remediless, although there is a 
nuisance which all jointly concurred in  and contributed to, that is 
alleged made the plaintiffs' land valueless, and but for such joinder the 
injury would not have occurred. The term 'nuisance' means literally 
a&oyance-anything which works hurt, inconvenience or damage or 
which essentially interferes with the enjoyment of life or property. 
29 Cyc. L. & P., 1152." Cook v. iifebame, 191 N. C., at  p. 6 ;  Masten 
et al. v. Texas Co. et al., 194 N. C., p. 540. 

When the present action came on for trial the court below allowed 
the defendants to file amended answers. The amendment to answer of 
the town of Morganton and International Shoe Company is as follows: 
'(That prior to the institution of this action, and after said dam was 
erected, this defendant's codefendant, the Western Carolina Power Com- 
pany, instituted a suit in the nature of a condemnation proceeding 
against all the plaintiffs herein, as defendants, and in which suit they 
prayed for damages, covering all damages sued for her&, which said 
suit has been prosecuted to judgment and the plaintiffs herein have 
been fully paid for all damage, past, present and prospective, for the 
damming up, ponding or backing up of the waters of the Catawba River 
and Hunting Creek and all injuries and damages incident thereto, and 
said proceeding and the final judgment in  the same, as appears in the 
office of the clerk of the Superior Court, is expressly pleaded in estoppel 
and in bar of any recovery by the plaintiffs in this cause." 

The amendment to answer of the Western Carolina Power Company, 
material part, as follows: "And defendant further alleges by way of 
estoppel and in  bar of plaintiffs' cause of action set out in the complaints 
and of plaintiffs' right to maintain this action against this defendant 
upon the grounds asserted in  the complaint that heretofore and in said 
action, wherein this defendant was petitioner and the plaintiffs herein 
were defendants, and wherein judgment was rendered a t  the September 
Term, 1926, wherein this defendant sought to condemn 31(1/2) acres of 
the real estate described in  the com~laint .  and to secure bv such con- 
demnation the easement, rights and privileges of storing, pounding and 
backing water upon the said 31(1/2) acres, a portion of said real estate, 
owned by the plaintiffs herein, by the construction of defendant's dam 
across the Catawba River; that in said suit the plaintiffs herein as de- 
fendants in said action set up and sought to recover therein of this 
defendant of the value of the land so taken, asserted and set up the 
depreciation in  the value of the remainder of said farm which would be 
occasioned by the erection and construction of said dam and as one 
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basis of such damage set up and asserted in  said action the same element 
of damage as is now set up and asserted in the causes of action sued on 
herein and for which they now ask damages, to wit, the damage caused 
by the impounding and storage of the waters of Hunting Creek and the 
deposit of the effluent by the defendant, the International Shoe Com- 
pany, and their tannery, and the sewage of the town of Morganton; that 
such matters were matters to be determined in  that case." 

The Western Carolina Power Company further alleged that the dam 
had been erected and the water backed and impounded with the pollu- 
tion, if pollution at  all (which was denied), for more than a year before 
the trial of the condemnation proceeding, "and were essential elements 
of damages in ascertaining what damages, if any, the said plaintiffs 
were entitled to recover by reason of the taking of the said lands sought 
to be taken and condemned therein, and are conclusively presumed to 
have been taken into consideration by the court and jury in  assessing 
the damages sustained by the plaintiffs herein, who are defendants in  
said action, or should have been taken into consideration in arriving at  
and ascertaining said damages, and this defendant therefore sets up, 
asserts and pleads the said action and proceeding and the judgment and 
decree rendered therein as an estoppel~upon the plaintiff and in bar of 
the plaintiffs' right to maintain this action against the defendant, or 
to recover any damages of this defendant by reason of the ponding ba.ck 
of the waters of Hunting Creek upon the lands of the plaintiffs." 

The plaintiffs in  the present action, by leave of the court, filed replica- 
tions to defendants', town of Morganton and International Shoe  om- 
pany, amended answers, denying the facts alleged in that the amended 
answer "fails to state facts sufficient to constitute a defense," etc. 

The plaintiffs, by leave of court, in answer to the material parts of 
the amended answer of the Western Carolina Power Company, as above - - .  

set forth, alleged that the condemnation suit referred to, "Was tried and 
settled by the court and a jury, as admitted . . . upon the question 
of the value of the easement in the lands of these plaintiffs required for 
the lawful purposes of the Western Carolina Power Company, as set out 
in said judgment, and in addition thereto the damage to the remaining 
portions of the lands of these plaintiffs, caused by the lawful appropria- 
tion and use of their property over which such easement was acquired; 
that i n  the estimation of the ahnount of said value and damage the ques- 
tion of the unlawful use of any part of plaintiffs' said property by  the 
said Power Company a d  any damages caused thereto or to plaintiffs 
themselvas by the maintenance thereon of a nuisahtce arising from the 
damming or ponding of polluted water and the pollution of the same by  
the joint w stweral acts of at1 the defendants herein w w e  withdrawn 
from the consideration of the jury as being pevtinent to the inquiry in 

- 
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such condemnation suit or m afacting the amount of damages which 
they should award to the plaintiffs by their verdict. . . . I n  the 
trial of said condemnation, suit no evidence was offered or procured by 
the respondents therein, the present plaintiffs, or by their counsel relat- 
ing to any pollution of either the Catawba River or Hunting Creek by 
any of the defendants or the damming up in either of said streams by 
the said Power Company of foul, polluted or contaminated water, and 
that neither in  the examination of witnesses nor in  the addresses of 
counsel to the court or jury was any mention or refereme made to or of 
any smells, odors, filth or contamination produced on or near the prem- 
ises of the respondents in said action or of any wrongful or unlawful 
acts of either of the defendants in  this suit producing or tending to pro- 
duce a nuisance in said stream on or near the premiseci of these plain- 
tiffs. . . . And plaintiffs, as a further reply to the matters and 
things attempted to be set u p  by said amendment, allege that the only 
right the defendamt, Western Carolina Power Company, acquired under 
its said easement was and is to poltd water of the ordinary k i d  and 
character of streams in th& natural state, whereas the water which has 
been dammed up and backed by the said defendant on the said premises 
as set out in  the complaint is filled with putrid and refuse matter, sew- 
age and other contaminating foreign substances resulting in  the action- 
able and dangerous nuisance on or near the premises of the plaintiffs as 
set forth in  their complaint." 

We think the other part of the answer of plaintiffs to the amended 
answer, which the court below refused to allow plaintiffs to file, not 
material, but giving the amwm as filed more specific pa.rticulars. 

The court below "after hearing the agreement of all parties as to the 
facts, for the purposes of the pleas of res judicata and estoppel, and 
argument of counsel, announced to counsel that he would hold that the 
judgment i n  the condemnation suit was res judicata as to the cause of 
action set up by the plaintiffs against the defendant, Western Carolina 
Power Company, and that by such judgment the plaintiff's were estopped 
from setting up their cause of action as alleged against the Western 
Carolina Power Company, in  that they had obtained a judgment i n  
such condemnation suit for all damages incident to the erection and 
construction of such dam; that the Western Carolina Power Company 
being a joint tort-feasor with the International Shoe Company, and the 
town of Morganton, and the judgment having been paid, that he would 
therefore instruct the jury that plaintiff could not recover against either 
of the three defendants; and thereupon counsel for plaintiffs, in  defer- 
ence to the ruling and intimation of the court, submitted to judgment as 
of nonsuit and excepted and appealed to the Supreme Court." 

I n  the finding of fact by the court below the condemnation proceeding 
was tried out on the thewy of damage, "exclusive of any damage camad 
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by the polluting of the  s t r e a m  adjacmt  to and b m d i n g  the  premises 
of respmdents," plaintiffs in this  dim. 

a e  question for determination: "Are the plaintiffs herein estopped 
or their cause of action rendered res judicata as against the defendant, 
Western Carolina Power Company, by the proceedings and the judg- 
ment in the condemnation proceeding brought by said defendant as peti- 
tioner against the plaintiffs herein, as respondents, tried a t  the Septem- 
ber Term, 1926, of Burke Superior Court? Does the payment of the 
judgment by the Western Carolina Power Company in said condemna- 
tion proceeding release its joint tort-feasors, the defendants, town of 
Morganton and International Shoe Company, from the cause of action 
set up in  the present complaint?" We think not. 

The principle of law applicable in regard to condemnation proceed- 
ings is stated in Power Co. v. Hayes, 193 N. C., at  p. 107, as follows: 
"Authoritative decisions of this and other courts are to the effect that 
the owner of land, a part of which is taken under the right of eminent 
domain, may recover as compensation not only the value of the land 
taken, but also the damages thereby caused, if any, to the remaining 
land. RI. R. v. Land Co., 137 N.  C., 330, 68 L. R. A., 333; United 
States v. Gm'zzard, 219 U. S., 180, 55 L. Ed., 165. I n  the opinion in 
the last cited case Lurtor,  J., says: 'Whenever there has been an actual 
physical taking of a part of a distinct tract of land, the compensation to 
be awarded includes not only the market value of that part of the tract 
appropriated, but the damage to the remainder resulting from that tak- 
ing, embracing, of course, the injury due to the use to which the part 
appropriated is to be devoted.' " R. R. d. Mfg. Co., 169 N .  C., p. 156. 

The principle of damages is laid down thus in  10 R. C. L., part 
see. 112 : "When a parcel of land is taken by eminent domain, the meas- 
ure of compensation to be awarded the owner is the price which would 
be agreed upon at a voluntary sale between an owner willing to sell and 
a purchaser willing to buy-in other words the test is the fair market 
value of the land." 

The present action against all the defendants is f@r a tort, an action- 
able nuisance, causing damage to plaintiffs. By consent this phase of 
damages could have been tried in  the condemnation proceeding, but with 
leave of court and without objection by the Western Carolina Power 
Company, i t  was withdrawn from the jury. See Langley v. Hosiery 
Mills, 194 N.  C., 644. 

I t  is said in  Sh ipp  v. Stage Lines, 192 N.  C., p. 478: "A party is not 
permitted to t ry  his case in  the Superior Court on one theory and then 
ask the Supreme Court to hear i t  on another and different theory. War-  
ren v. Susman, 168 N. C., 457." Booth v. Hairston, 193 N. C., a t  p. 281. 

"It is well settled that no damages are contemplated in  the original 
condemnation, except such as necessam'ly arise in  the proper construc- 



100 I N  T H E  SUPREME COURT. [I95 

tion of the work. Any other rule would be contrary to public policy as 
well as private right, and could never receive the sanction of the courts." 
Mullen v. C a d  Co., 130 N .  C., at  p. 503. 

I n  Towaliga Falls Power Co. v. Sims, 6 Ga., 749, 65 El. E., at  p. 847, 
i t  is said: "Indeed, i t  is never to be presumed that the law intended to 
authorize the operation of a thing which would seriously endanger the 
health and lives of its citizens. This is sometimes expressed, somewhat 
inaptly perhaps, by the statement that the law never authorizes a 
nuisance. . . . Generally upon the subject of legalizing nuisances, 
see Wood on Nuisance, ch. 23." 

I n  Reginu v. Bradford flaw. Co., 6 B. & S., 631, "it appeared that 
when the canal was built, and down to within three or four years before 
the commencement of the action, the water of Bradford beck had been 
pure, and that the impurity arose from leading into the beck the sewage 
from the town of Bradford, which, within a few years, had largely in- 
creased in population, so that, although the water was impure, no de- 
posit of an offensive kind took place. The water in  the canal was stag- 
nant, and there was no current or flow of water, and the sewage was 
deposited in the canal, so that when boats passed through it, i t  emitted 
very offensive smells and gases. The court held that although the com- 
pany was authorized by Parliament to construct the canal, and feed i t  
with the water from Bradford beck, yet, as at  that time the water was 
clear and pure, i t  could not be held as having been contemplated by 
Parliament that the water would become so impure as to make its use in  
the canal a public nuisance, and the use of the water was enjoined, as 
well as a use of the canal i n  any way so as to create a pub'ic nuisance by 
reason of noxious smells emitted from the water used therein." 2 Wood 
on Nuisances, 3d ed., p. 1047, note 2. 

1 Lewis Eminent Domain, see. 77 (65), p. 81, in part, says: ('The 
general right to the flow of a stream in its natural purity is fully estab- 
lished by the decisions. The upper proprietor may, of course, make a 
reasonable use of the stream or of his land, though the stream is to 
some extent polluted thereby. This right to pure water is property, 
and any interference with the right is a taking, to the extent of such in- 
terference. I t  necessarily follows that a stream may not be polluted for 
private purposes against the will of the riparian owner, with or with- 
out compensation; also that it cannot be polluted for public purposes, 
except under authority of the law, and upon compensation.'' Cook V .  

Mebane, supra. 
I n  Teeter v. Tel. Go., 172 N.  C., 785, i t  is said: "It is not denied by 

defendant that the telegraph line superimposed upon a railroad right of 
way is an additional burden which entitled the owner to compensation. 
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Hodges a Tel. Co., 133 N.  C., 225; Phillips v. Tel. Co., 130 N. C., 513." 
Rome v. Kimtom, 188 N. C., a t  p. 11. 

Joyce, Law of Nuisances, latter part section 427 and first part sec- 
tion 428, is as follows: "But where the alleged nuisance would consti- 
tute a private wrong by injuring property or health, or creating per- 
sonal inconvenience and annoyance. for which an action might be main- - 
tained in favor of a person injured, i t  is none the less actionable because 
the wrong is committed in  a manner and under circumstances which 
would render the guilty party liable to indictment for a common nui- 
sance. . . .   he c&&mstance that many other property owners 
residing in  the vicinity have also sustained special damages will not 
make the nuisance any less a private nuisance." Farmers' Coop. Mfg. 
C o . v . R . R . , 1 1 7 N .  C . , 5 7 9 , 2 3 S . E . , 4 3 ;  2 9 L . R . A . )  700. 

"A decision by the Supreme Court on a prior appeal constitutes the 
law of the case, both in subsequent proceedings in  the trial court and on 
a subsequent appeal. Harrington v. Rawls, 136 N.  C., 65." Strunks v. 
R. R., 188 N. C., at  p. 568. 

The decision of i4foses v. Morgantm, supra, is the law of the case. 
The cluestion of nuisance was withdrawn from the consideration of the 
jury in condemnation proceeding by permission of the court, and with- 
out objection on the part of the Western Carolina Power Company. 
This nuisance element was eliminated and not considered in the verdict 
rendered in  the condemnation proceeding. No compensation has been 
made for this additional burden. Under the facts and circumstances of 
this case, the j ~ d - ~ e n t  was no estoppel or res judicata as to the action 
for actionable tort for nuisance causing damage to plaintiffs against the 
Western Carolina Power Company, and it follows no estoppel or res 
judicata as to the other defendants. See Braswell v. Morrow, post, 127; 
Taylor 9. Construction Co., ante, 30. 

I n  23 Cyc., at  p. 1304 ( I I I ) ,  i t  is said: "The great preponderance of 
authority sustains the rule that the estoppel of the judgment covers all 
points which were actually litigated and which actually determined the 
verdict or finding, whether or not they were technically in  issue on the 
face of the pleadings. But a matter is not in  issue in the suit which 
was neither plea.ded nor brought into contest therein, although within 
the general scope of the litigation, and although i t  might have deter- 
mined the judgment if i t  had been set up and tried." Hardison v. 
Everett, 192 N. C., 371; R .  R. v. Story, 193 N. C., 362; Crump v. Love, 
193 N. C., 464. 

For the reasons given, the judgment in  the court below is 
Reversed. 
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A. 0. FERRELL v. J.  E. SIEGLE. 

(Filed 31 January, 1928.) 

1. Libel and Slander--Actionable Per Se. 
When the false and defamatory words spoken of and concerning the 

plaintiff, the subject of his action for slander, are to the effect that he 
had been stealing and that he should be put in the penitentiary, they 
are actionable per se, not requiring evidence of special damages, and from 
this publication the law implies malice, and the jury may award com- 
pensatory damages. 

2. Libel and Slande-Punitive Damages--Requisites for. 
In order for the jury to award punitive damages in an action for 

slander, the utterance of the false words of and concerning the plaintiff 
must have been with actual malice or ill-will, or uttered under such 
circumstances as  to show a total disregard of the plaintiff's rights in the 
enjoyment of his reputation. 

8. Evidence--Evidence at Former Tnial-Admissibility. 
In an action for slander, when the alleged words spoken and published 

are that the plaintiff had stolen certain goods, and should be placed in 
the penitentiary, the question as to whether it is competent for the plain- 
tiff to introduce the record of the court in a civil action formerly brought 
by the defendant company to recover the value of the goods defendant 
had charged the plaintiff with stealing, which resulted in favor of the 
plaintiff, is  not necessary to be determined from the present record. 

4. Mal-Issue--Requests for  Submission, When Necessary. 
Where the defendant in an action for slander desires, under the allega- 

tions and evidence, an issue as to punitive damages submitted to the 
jury, he should aptly tender it, and where only a single issue as to 
damages is submitted, without his objection, and the amount of the 
verdict is within that demanded for actual damages, laupported by the 
evidence, it is not reversible error for the trial judge to render his 
judgment accordingly. 

APPEAL by defendant from Bowie, Special Judge, and a jury, a t  
J u l y  Special Term, 1927, of MECKLENBURQ. NO error. 

This  i s  an  actionable action for slander. T h e  material allegations of 
the complaint of plaintiff are as follows: 

"That on or about- 1 April, 1926, in the presence and hearing of 
J. B. Staton, J. B. Edwards, Mr. and Mrs. J. E. Garris, and divers 
other persons, in place of business of J. B. Staton and other times and 
places, J. E. Siegle, falsely and maliciously spoke and published of 
and concerning the plaintiff, A. 0. Ferrell, certain false and defamatory 
words in substance as  follows: 'Ferrell has been s teding electricity 
from the Savona Manufacturing Company, for the p ~ t  seven years, 
and he ought t o  be i n  the penitentiary.' Tha t  the plaintiff i s  informed 
and believes, and so alleges, that  the defendant wrongfully, falsely and 
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maliciously spoke and published the said libelous words about the plain- 
tiff for the intent and purpose of injuring him in  his good name and 
standing in the community. That the defendant knew when he spoke 
and published the said false and defamatory words, charging the plain- 
tiff with an infamous crime that they were absolutely false, and the 
defendant deliberately, wilfully and maliciously spoke and published 
the same with the intent and purpose of humiliating and injuring the 
plaintiff in his character and reputation in  the community, and that on 
account of the said false and defamatory words, the plaintiff has been 
humiliated, injured and damaged; that on account of the said false 
utterances charging the plaintiff with the crime of larceny, he has suf- 
fered in  his good name and fame in  the community, and has suffered 
intense mental anguish which has affected his general health, on account 
of all of which he has been greatly damaged." Plaintiff prays for 
$10,000 actual damages and $5,000 punitive damages. 

The defendant answers that all the allegations of the complaint are 
untrue and are denied. The defendant, for a further answer and 
defense, alleges that he was vice-president and resident manager of 
the Savona Manufacturing Company. Plaintiff, prior to March, 1926, 
for about eight years had been overseer in the weave room. For the 
benefit of the owners of the plant, he took charge. Soon after taking 
personal charge of affairs of said company, the defendant was in- 
formed that the plaintiff in this action had been taking advantage of 
his connections as an employee of said company, to personally use and 
convert to his own use, property of said company, material of said 
company, and the time of hands and labor employed and paid by said 
company, without making any report thereof to the company or making 
any compensation or payment to said company for the same, and had 
dest~oyed or allowed to be destroyed, manufactured goods of said com- 
pany, for the purpose of concealing negligent and defective work done 
by or under the supervision of plaintiff. I t  became the duty of this 
defendant to investigate the reports which had been made to him. The 
plaintiff was operating a store and J. B. Staton was manager of this 
store of plaintiff. I n  the course of the investigation in the line of his 
duty to said company, which had employed him, i t  became necessary for 
defendant to investigate the information he had obtained, that the 
electric current of said store and cafe and home of Ferrell was being 
wrongfully used from the private lines of the Savona Manufacturing 
Company, by plaintiff, and not being paid for or being reported to said 
company, and for said purpose and no other, and in the line of his 
duty, and in good faith, the defendant made investigation and was in- 
formed by the Southern Public Utilities Company, who supplied all 
electric current used by plaintiff and by Savona Manufacturing Com- 
pany, that there had never been any meter upon the home of plaintiff, 
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and that for a long period of time, there had been no meter a t  plaintiff's 
store and cafe. . . . A11 statements were made in  good faith for 
the purpose of inducing plaintiff to have proper meters installed. 
. . . At no time did the defendant make the statements alleged in 
the complaint, and such statements as he made were true, and were made 
in the bona fide belief that they were true, under circumstances which 
imposed duty upon the defendant, the duty to make them, and the facts 
and circumstances duly justified this defendant in  making all statements 
which he made with reference to plaintiff. Upon account of the matters 
above set forth, the statements made by defendant were privileged, said 
statements were true, and were made without malice, and in bona fide 
belief in their truthfulness." 

The issues submitted to the jury and the answers ,thereto, were as 
follows : 

"1. Did the defendant in substance speak of and concerning the plain- 
tiff the language as alleged in the complaint ? Answer : Yes. 

"2. I f  so, was same false? Answer: Yes. 
"3. What damages, if any, is the plaintiff entitled to recover? Answer : 

$6,750.00." 
The necessary facts and assignments of error will be set forth in the 

opinion. 

J .  D. McCall for plaintiff. 
L. Lauremce Jones for defendant, 

CLARKBOX, J. The evidence introduced by plaintiff sustained fully 
the allegations of the complaint that the defendant had spoken on 
several occasions to different persons, and in  divers places, that plaintiff, 
"Ferrell has been stealing electricity from the Savona Manufacttring 
Company, for the past seven years and he ought to be in the peniten- 
tiary." I t  was also in evidence that defendant had likewise charged 
plaintiff, in the presence of several persons, of stealing towels, cloth, 
linen and lumber from the manufacturing company. Defendant charged 
also that plaintiff stole most of what he owned from the manufacturing 
company. That in an effort to obtain testimony to the above effect, 
defendant had tried to bribe a person to swear falsely by attempting to 
give her $25.00. I t  was in  evidence that he used his position in  an 
attempt to force employees to give false evidence against plaintiff and 
employees were discharged when they would not testify to the charges 
made by defendant against plaintiff. That he tried to hire employees to 
testify to help defendant convict plaintiff. 

The plaintiff testified that he ran a cafe which was an  aid to the 
mill and that Mr. Lima, the president of the mill, so considered i t  and 
allowed him to use the electricity. H e  denied that he had ever stolen 
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anything from the manufacturing company. Plaintiff further testified 
as to the damage done him by the newspaper publicity, he was black- 
listed. H e  testified to his mental and physical suffering, humiliation, 
had a nervous breakdown, had considerable of his property which he 
owed money on swept away, by reason of the slander and loss of position 
was unable to make payments. He had been working a t  the mill about 
15 or 16 years, for the last 10 years assistant superintendent at  a salary 
of $2,950.00 a year. Had to leave on account of the charges made against 
him. '(He caused me to lose my job." Defendant would not allow the 
mill employees to patronize his cafe. The plaintiff showed, by numerous 
witnesses, that his general reputation was good. The defendant intro- 
duced no evidence. 

The court below charged the jury the law of slander applicable to the 
facts, in part, as follows: "A defamation made by word of mouth tend- 
ing to injure or disgrace the person of whom the words are spoken. 
I n  order to constitute slander, the words must not only be false but 
must be malicious-and the maliciousness means, gentlemen of the jury, 
not always actual malice but the law may imply malice from the words 
spoken and the court charges you that when the crime of which the 
plaintiff is charged is an  infamous crime, such as larceny, that in law 
is what is known as words that are actionable per se, that is, within 
themselves; and where a person charges one with the crime of larceny, 
the court charges you, that is an infamous crime and that those words 
are actionable per se and the court charges you from that the law im- 
plies malice, not necessarily ill-will, but i t  means an  act intentionally 
and wrongfully done by one person to another without just cause or 
excuse and when thwe facts exist, the court charges you, you may give 
compensatory damages to the plaintiff or actual damages. With the 
proof of actual damage, the law infers malice and malice implies dam- 
age, that is, ydu may give the plaintiff in  compensatory damages, you 
may give him the damage of pecuniary loss, for mental and physical 
suffering and for humiliation that would naturally follow by one party 
makingthis charge against another. But the court further charges you 
that before you can give punitive damages or vindictive damages, which 
are sometimes called 'smart money,' that sou must find there was actual " .  
malice, ill-will between the parties, or, the words and language must be 
uttered under such circumstances as to show total and utter disregard for 
the rights of the other party. Under those circumstances the court 
charges you, you can render punitive damages, that is damages to punish 
the defendant for his conduct, that is what punitive damages are." 
Fields v. Bynurn, 156 N .  C., p. 413; Elmore v. R. R., 189 N. C., 658; 
Sawyer v. Cilmers, lac., 189 N. C., 7 ;  Swaia v. Oakey, 190 N.  C., 113; 
T r i p p  v. Tobacco Co., 193 N. C.: 614; Pentuf f  v. Park, 194 N. C., 146. 
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Numerous exceptions and assignments of error are set forth in  the 
record. Rule of Practice in  the Supreme Court, part of sec. 28 (192 
N. C., p. 853), is as follows: :'Exceptions in the record not set out in  
appellant's brief, or in support of which no reason or argument is stated 
or authority cited, will be taken as abandoned by him." In re Fuller, 
189 N. C., 509. 

The record of summons, return of notice of appeal to the Superior 
Court by the justice of the peace, judgment of the Superior Court in  
case of Savona Manufacturing Company v. A. 0. Ferrell, was intro- 
duced in evidence by plaintiff. The  return shows: "The plaintiff com- 
plained through J. E. Siegle, vice-president of the corporation, that the 
defendant, A. 0. Ferrell, was due Savona Manufacturing Company, the 
sum of $130.00 for electric current used in defendant's dwelling-house 
and in his cafe. The defendant, in  person, denied the indebtedness to 
Savona Manufacturing Company, the plaintiff, and testified that the 
current was a gift of the plaintiff corporation. I rendered judgment in 
favor of Savona Manufacturing Company, plaintiff, against A. 0. Fer- 
rell, defendant for $76.00, with interest on $76.00 from 13 April, 1926, 
until paid, together with $3.60 cost in  this action." 

The judgment in  the Superior Court shows that the verdict of the 
jury was to the effect "that the defendant was not indebted to plaintiff 
in any amount." These records were introduced by plaintiff, and de- 
fendant, in apt time, excepted and duly assigned error. 

"In the jurisdictions where punitive damages are allowed there is a 
difference of opinion as to the necessity of evidence of actual or express 
malice to support a finding of such damages, some courts holding that 
evidence of express malice is necessary; that the injury must result from 
a wilful wrong or conscious indifference to results. The malice in such 
cases may be proved directly or indirectly; that is by direct evidence of 
the evil motive and intent, or by legitimate inference co'be drawn from 
other facts and circumstances in evidence, by evidence of personal ill- 
will or animosity on the part of the defendant, or may be inferred where 
the libelous article was recklessly or carelessly published." Newell, 
Slander and Libel (4 ed.), part see. 727, p. 816. See Fields v. Bynum, 
supra. 

I n  Fields v. Bynum, supra, p. 419, it is said: "His Honor further 
charged that if the defendant was not actuated by actual malice the 
plaintiff can recover only compensatory damage. This is a clear and 
correct statement of the law. Odgers, p. 291; 18 A. & E. Enc., p. 1091, 
and cases cited; Newell, p. 892." 

I n  T r i p p  v. Tobacco Co., supra, p. 617, it is said: "Punitive, vindic- 
tive or exemplary damages, sometimes called smart money, are allowed 
in cases where the injury is inflicted in a malicious, wanton and reckless 
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manner. The defendant's conduct must have been actually malicious or 
wanton, displaying a spirit of mischief towards the plaintiff, or of reck- 
less and criminal indifference to his rights," citing numerous authorities. 

The court below charged the jury: "The plaintiff further contends 
that there was actual malice in  this case, says that the defendant was 
the moving party in  prompting this company to sue him for this 
electricity that they claimed was unlawfully taken and property that 
they claimed he had unlawfully taken from this company and the plain- 
tiff says he brought this suit to court and failed to sustain it, that the 
jury found in  favor of the plaintiff. Those are circumstances you may 
take in  consideration upon the question of actual malice." The defend- 
ant excepted and assigned error to this portion of the charge. T h e  above 
exception is the only one which defendant, appellant, sets out in  his 
brief and that complies with the rule. 

I t  will be noted that the court below charged the jury that before they 
could give punitive damages "that you must find there was actual 
malice," etc. The charge in reference to the record in  the civil action, 
distinctly says: "Those are circumstances you may take in consideration 
upon the question of actual malice." Under the authorities cited puni- 
tive damages could not be awarded unless actual malice was proved. 
I t  was said in Elmore v. R. R., 189 N. C., p. 674: "There was no 
separate issue as to punitive damages, and on the.record there is no way 
of ascertaining if any of the damages awarded plaintiff were punitive." 
Harris v. Singletary, 193 N. C., p. 589. The plaintiff prayed for $10,000 
actual damage and $5,000 punitive damages. The plaintiff was awarded 
$6,750 damages. The defendant requested no separate issue as to puni- 
tive damages. 

I t  is incumbent on defendant, appellant, to show error. The exceed? 
ingly interesting discussion by the parties to this action in their briefs 
as to the competency of the evidence in  the civil action and the charge 
of the court below, it is not necessary to consider on the present record. 
For the reasons given, there is 

No error. 

H. T. GADDIS v. CHEROKEE COUNTY ROAD COMMISSION. 

(Filed 31 January, 1928.) 

1. Mandamus--Nature. 
An order of court requiring the board of county road commissioners 

to carry out the provisions of its resolution to relocate a public road 
in order to avoid damages to the plaintiff's property is in the nature of a 
mandamus. 
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Mandamus-Subjects-Public Offlcers. 
Where the board of county road commissioners has passed a resolution 

ordering a relocation of a public road in order to avoid damaging plain- 
tiff's property, to which he consents the subject-matter is one within the 
discretion of the board under the provisions of our statute, and there- 
fore is not enforceable as a contract between the parties. 

Action - Statute of Limitations - When Plea Admissible - Eminent 
Domain-Compensation-Actions for-When Accratxs. 

Where the board of county road commissioners run8 its road in such 
close proximity to the plaintiff's house as to be a menace, and thereafter 
adopts e resolution relocating the road to avoid this damage, and in point 
of fact this resolution remains in full force though Ithe board has at- 
tempted to rescind it, upon the future rescinding of the resolution the 
plaintiff has an immediate right of action for damages for the taking 
of his property by condemnation, and the bar of the statute of limitations 
upon the theory that the claim in the present action should have been 
made in sixty days from the completion of the road is untenable. 

The plea of the statute that the owner of lands make claims for 
damages of a county road commission for the taking of his property for 
a highway is not available to the board when its conduct and dealings 
with the plaintiff has rendered it inequitable. 

CIVIL ACTION before Stack, J., at April Term, 1927 of CHEROKEE. 
The plaintiff instituted an action against the defendant, alleging that 

the defendant had entered upon his land and laid out a public road so 
close to a residence owned by him as to displace the steps and render it 
dangerous and impracticable to use the house. H e  further alleged that 
he made complaint to the defendant from time to time and that relief 
was promised but that nothing was done until Februsry, 1926, when 
a committee was appointed to visit the premises and report to the board, 
and that thereafter a t  the April meeting, 1926, of said board a resolu- 
tion was duly passed removing said road thirty feet from plaintiff's 
house. 

The defendant alleged that after the passage of the resolution moving 
the road thirty feet from plaintiff's house it discovered that such order 
had been improvidently made for the reason that the cost of construc- 
tion upon the new location would involve a large expenditure of money 
by virtue of the uncertain nature of the soil, and thereupon undertook 
at the July meeting of said board to rescind the order, locating the road 
thirty feet from plaintiff's house. The cause was submitted to the trial 
judge who found the facts and embodied them in the judgment which 
is as follows: 

"This cause coming on to be heard before Hon. A. M. Stack, judge 
presiding and holding the courts of the Twentieth Judicial District, 



N. C.] FALL TERM, 1927. 109 

the same having been heretofore continued by Judge W. F. Harding, 
there being present and representing the plaintiff, F. 0. Christopher 
and Edmund B. Norvell, his attorneys, and representing the defendant, 
Messrs. Dillard & Hill, attorneys, the court, upon the pleadings, record 
and admissions and oral evidence, after hearing the evidence and argu- 
ment of counsel, finds the following facts: 

Firs t :  That the defendant, without the consent or authority of the 
plaintiff, went upon the land of plaintiff and constructed a road so 
close to  lai in tiff's house and the front part of same as to render it 
dangerous to either enter i t  or come out of said house. 

Second: That the plaintiff early in  the year 1925, appeared before 
the defendant and asked that the conditions, to wit, the construction of 
the road so near his house be changed either by moving the house or 
moving the road, when the defendant, being in session, exercising the 
duties imposed upon it by law, agreed to give the plaintiff relief as re- 
quested, and from time to time thereafter, when the defendant was 
sitting as a body continued to agree to grant the request of the plaintiff 
to move his house or move the road, until a t  the February, 1926, meeting 
of said commission (defendant), on motion of D. S. Russell, one of the 
members of said commission, and its then secretary, appointed two of 
its members, viz.: W. I?. Hill  and 0. G. Anderson, to go upon the 
premises of and view the conditions existing relative to the 
plaintiff's house and the road as constructed and make their report 
and recommendation to the commission (defendant). 

Third: That at  the April, 1926, meeting of the defendant (Cherokee 
County Road Commission), all members of said commission, except 
D. S. Russell, being present, said 0. G. Bnderson and W. F. Hill, who 
were appointed a committee to investigate and make report on the 
condition complained of by the plaintiff, reported and recommended, 
"that the road be moved thirty feet from Gaddis' house or pay him 
$100 as damage," when the plaintiff being present accepted the proposi- 
tion to move the road, when at said meeting the defendant, the Cherokee 
County Road Commission, being in  session (all members being present 
except D. S. Russell), and performing the duties imposed upon i t  by law, 
and having before i t  and hearing the matter complained of by plaintiff, 
passed an order in words and figures, as follows : 
- "It is ordered that said raid be changed beginning at  or near the 
drain pipe east of the house of said H. T. Gaddis and run so that the 
inside or edge of said road next to said house will not be less than 
thirty feet from said house, and not to cross the branch that runs a 
west course in front of said house, said change not to be made out of 
dirt or soil in  the bottom in  front of or to either end of said house, 
and said change not to exceed 550 feet in length. Said change to be 
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made at  the expense of Cherokee County Road Commission, and no part  
of said cost to be borne by H. T.  Gaddis." 

Fourth: That the plaintiff relied upon the order above set forth in 
finding of fact No. 3, being carried out in good faith. 

Fif th:  That a t  the July, 1926, meeting, the defendant, Cherokee 
County Road Commission, and without any notice to plaintiff, an effort 
was made by the defendant to cancel the order made as set forth i n  
finding of fact number three, but same was never canceled and still 
remains in force and effect. 

Sixth: That the defendant (Cherokee County Road Commission), 
and the plaintiff, at  all times sought to avoid litigation and by reason 
of the promises made to plaintiff by the defendant and the order made 
by the defendant at  its April, 1926, meeting, this plaintiff took no 
further action in  the matter of dispute between him and the defendant, 
except to resist the cancellation of the order made a t  the April, 1926, 
meeting of the said defendant, until he brought this action. 

Seventh: That  more than sixty days expired between the completion 
of the road and the adoption of the order a t  April, 1926, meeting. 

Eighth: That the plaintiff is not seeking in this action damages in 
money, but only that relief be given him as prayed for in his com- 
plaint. 

Ninth : That the defendant by virtue of its offer to move the road and 
the acceptance of said offer by the plaintiff, and by virtue of the order 
made by the defendant at its April, 1926, meeting, desisted from suing 
for damages to his property within the time limited for bringing such 
action. 

Tenth: That the said defepdant (Cherokee County Road Commis- 
sion), dealt with and agreed with the plaintiff upon the change of the 
road running in front of his house through his lands, and through its 
acts and through the acts of its officers, a t  all times after plaintiff 
lodged his complaint for the relief, led the plaintiff to believe that it 
would give him relief, but i t  has never done so and the conditions 
complained of still exist. 

Eleventh: That the change in  the road, as recommended by 0. G. 
Anderson and W. F. Hill in  their report made to the defendant a t  its 
regular meeting in April, 1926, can be made and said road can be 
constructed. 

Twelfth: That the order made by the road commission a t  its April 
meeting, 1926, has not been rescinded or changed; and to do so would 
be acting in bad faith with the plaintiff and an abuse of official dis- 
cretion. 

I t  is, therefore considered, ordered and adjudged by the court that 
the defendant (Cherokee County Road Commission), and its officers do 
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proceed within ten days from the rising of the court to make the new 
location and begin to construct the road as ordered to be changed by 
i t  a t  its April, 1926, meeting; and said defendant and the commissioners 
thereof, are commanded forthwith to comply with this order as com- 
manded above. 

I t  is further considered, ordered and adjudged by the court that the 
plaintiff do have and recover of the defendant his costs in this action 
expended. 

I t  is further considered, ordered and adjudged, by the court, that 
the defendant do pay all costs of this action to be taxed by the clerk." 

From judgment so rendered the defendant appealed. 

F.  0. Chm'stopher and Edmund B .  Norvell for plainti f .  
Dillard & Hill for defendant. 

BROQDEN, J. The judgment of the court commands the defendant to 
proceed within ten days to make the change in  location of the road in 
accordance with the resolution of April, 1926. This is equivalent to a 
mandamus. The plaintiff insists that the resolution of April, 1926, 
constituted a contract between him and the defendant with respect to 
the location of the road in controversy. This Court has held that ad- 
ministrative boards, exercising public functions, cannot by contract de- 
prive themselves of the right to exercise the discretion delegated by law, 
in the performance of duties, and the courts will not interfere 
with or supervise the performance of such duties in the absence of 
fraud, oppression, bad faith or plain abuse of the power vested in such 
public bodies. I n  other words, the discretion exercised must actually 
exist under the law, and even then, it cannot be exercised in  a capricious, 
arbitrary, oppressive and unreasonable manner. Edwards v. Goldsboro, 
141 N.  C., 60; Johmon  v. Comrs., 192 N.  C., 561; Carlyle v. Highway 
Commission, 193 N. C., 36. 

The powers delegated by statute to the defendant are contained in 
chapter 37, Public-Local Laws, Extra Session, 1924. I n  section 7 of the 
act-the defendant is authorized to relocate anv road in  the countv in 
order to make it more useful, "and may order the laying out and con- 
struction of new roads." Section 9 of the act empowers the defendant 
to condemn a right of way for any proposed road "or relocation of any 
such." This statute does not specify how such location shall be made, 
neither does i t  prescribe any formalities to be observed by the defendant 
in determining locations or relocations, or changes in  locations. Hence, 
it necessarily follows that such matters were committed to the sound 
and reasonable discretion of the defendant. I n  such event the law has 
been tersely stated by Varser, J., in Board of Education v. Comrs., 
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189 N. C., 650, as follows: "Mandamus only lies to cl2mpel action and 
not to direct it if the asserted powers are discretionary." Again, in 
Barnes v. Comrs., 135 N. C., 41, Walker, J., discussing the principle of 
mandamus, said: "While there may be authorities to the contrary 
elsewhere, the result of judicial decision in this State is that the body 
clothed with the discretion cannot by any process of the court be com- 
pelled to do anything but exercise that discretion-to rtct in accordance 
with the law-and while the court may do this, i t  has no power or 
jurisdiction to direct the course the exercise of the discretion shall take 
in order to bring about any given result." Applying these principles, 
it is apparent that the trial judge was in  error, under the circumstances, 
in making the peremptory order contained in the judgment. 

But the plaintiff is not without full and ample remedy. The defendant 
had full power to adopt the resolution of April, 1926. This resolution 
was not a contract, but a positive order, changing the location of said 
road thirty feet from plaintiff's house, in the exercise of discretion com- 
mitted by law to the defendant. The trial judge finds that said order 
of April, 1926, has never been canceled and still remains in  full force 
and effect. I f  so, the road, in contemplation of law, is now located 
thirty feet from plaintiff's house. I f  the defendant, in the exercise of 
its discretion, rescinds the order of April, 1926, and, as it attempted 
to do, relocates the road at  plaintiff's house, where i t  existed prior to 
Bpril, 1926, then in such event the plaintiff would immediately have 
an action for all damages contemplated by law for the taking of his 
property. 

The plaintiff insists, howet-er, that his right of action for damages 
is barred by section 10 of the act creating the defendant and herein- 
before referred to. Section 10 of said act provides in substance that the 
party aggrieved "by the taking of such material, or of his land for 
right of way, may, within sixty days after such road is completed, make 
application to the board of county commissioners for the assessment of 
damages and benefits under the provision of the laws relating to state 
highways." The trial judge finds as a fact "that more than sixty days 
expired between the completion of the road and the adoption of the order 
of April, 1926, but the plaintiff's right of action is not barred. The stat- 
ute provides that the aggrieved party may make applicalion within sixty 
days after such road is completed, and the judge finds that early in  
1925, the plaintiff appeared before the defendant and inade complaint, 
and that the defendant "being in session, exercising the duties imposed 
upon it by law, agreed to give plaintiff relief as requested, and from 
time to time thereafter, when the defendant was sitting as a body, con- 
tinued to agree to grant the request of the plaintiff to move his house 
or move the road," etc. 
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Under  these facts  t h e  defendant  cannot  plead the statute of l imita-  
tion i n  b a r  of plaintiff's right t o  recover damages. Haymore v. Comrs., 
85 N .  C., 268; Tomlinson v. Bennett, 145 N. C., 279. I n  the Tomlinson 
case t h e  l a w  is thus  s tated:  "It is settled that i f  plaintiff was prevented 
f r o m  bringing his action dur ing  t h e  s ta tu tory  period by  such conduct on 
the part of' the defendant a s  makes it inequitable f o r  h i m  t o  plead the  
statute, o r  by  reason of a n y  agreement not t o  d o  so, h e  will not be per- 
mit ted to  defeat plaintiff's action by interposing the plea." 

Reversed. 

CORNELIA HAYES, GUARDIAN OF WILLIAM MCWHITE HAYES, v.  PINE 
STATE CREAMERY. 

(Filed 31 January, 1928.) 

Master and ServanGLiabilities for Injuries to Third Person-Scope 
of Employment. 

One employed by the owner of a dairy for the delivery of milk to 
customers by means of a wagon drawn by a horse, and collecting the 
empty bottles from the customers, is merely a hired man or a laborer for 
the performance of a simple and definite task, and when he is informed 
of an enforced rule of the owner that no one should be permitted by him 
to ride on the delivery wagon, and in violation thereof he permits a nine- 
year-old boy to ride thereon and help him in the performance of his 
duty, without the knowledge of the owner, and without the necessity, 
and a personal injury is  inflicted on the boy by reason thereof, and 
through negligence: Held, i t  was without the scope of the employment of 
the driver to allow the boy to ride, and the owner is not responsible for 
the damages. 

Same. 
The employer may not escape liability for the personal injury of a 

nine-year-old boy caused by an employed driver of a milk wagon in per- 
mitting the boy to ride on the wagon in violation of his rules, previously 
made known to the driver, when it  may reasonably be inferred that the 
rule had been abrogated by his knowledge of its habitual violation by his 
drivers. 

Trials--Questions for Jury. 
Held,  whether an employer had waived his rule that  his employees 

not permit children to ride on a milk delivery wagon, by knowing that 
an employee habitually broke the rule is, upon proper evidence, a question 
for  the determination of the jury. 

Trials-Instmctions---Questions for Jury. 
An instruction is erroneous which deprives the defendant, in a personal 

injury case, of the benefit of its rule prohibiting the driver of its milk 
wagon from allowing children to ride thereon, arising under the evidence 
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of the case, upon the question of whether the driver was acting within 
the scope of his employment when the plaintiff mag injured by the 
driver's alleged negligent act. 

Evidence of a city ordinance as to the manner of driving a milk wagon 
upon the street is erroneously admitted upon the trial when its applica- 
tion to the facts of the controversy has not been shown.. 

CIVIL ACTION, before Devin, J., at May Term, 1927, of WAKE. 
The plaintiff is the guardian of William McWhite Hayes, her son, 

who at the time of his injury was about nine years of age. 
The defendant is a corporation engaged in the business of selling and 

delivering milk and other dairy products to its customers in  Raleigh 
by means of delivery wagons. On 30 December, 1925, the defendant 
had in its employ a man named Fetner, who was employed for the pur- 
pose of driving a horse-drawn delivery wagon for the purpose of deliver- 
ing milk to the customers of defendant on each morning and taking up 
any empty milk bottles in the possession of customers belonging to the 
defendant and returning them to the plant. 

The narrative of the injury to William Hayes is as follows: "He 
(driver) had a one-horse wagon, the usual kind of milk wagon. They 
kept the milk in bottles and in  crates in the wagon. I did some work 
for him. I do not know how I came to do work for him; sometimes he 
would have bottles and I would help carry them. What he would not 
take I would carry and put in the wagon. I would get them from the 
houses. Sometimes I would ride on the wagon. Mr. Fetner did not say 
anything to me about daing the work. I asked him if I could ride with 
him, and he said yes. I do not know how many times I rode with him. 
I went more than one time, about an hour each day. 1 think I went 
with him about a month. Sometimes he would give me milk, and some- 
times a nickel. He  was delivering milk. H e  carried i t  around and put 
it on people's porches. , . . H e  would go to one house and I would 
go to the next. Sometimes we would both be on the same side of the 
street and sometimes on opposite sides. . . . I left home on the day 
I got hurt  about 8:30 in the morning. I came up with Mr. Fetner at  
Mr. Privett's store. I did not have an agreement to meet him there. I do 
not remember what he said that morning. I did not get in the wagon. 
. . . I went about one block before I began to deliver milk. No 
one would drive the wagon. The horse would go by himself. The reins 
would be u p  in the wagon laying down on empty bottles or crates. No 
one was driving the wagon at the particular time I got hurt. I had just 
come from a house with some empty bottles, and when I went to get in 
I fell. Mr. Fetner was in the wagon. H e  was doing nothing. He  did 
not have hold of the lines. There is a door to the wagon. There is no 
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step. There is a platform. . . . The wagon was moving. I do not 
know whether Mr. Fetner knew that I was there or not. H e  was in  the 
wagon before I went to the house. He  handed milk to me. I got out of 
the wagon while i t  was moving. Mr. Fetner did not say anything to me 
when he handed the milk bottles to me. I had delivered milk there 
before. When I came back the wagon was moving. I put my foot on 
the wagon and fell. I fell back toward the wheel. My leg was broken. 
The wheel ran over my leg. . . . I do not remember that any one 
else ever rode on the wagon with him and me. No other boys rode on 
the wagon. I never saw any other boys on it. Mr. Fetner never 
warned me against getting in  the wagon when i t  was moving. H e  got 
in i t  when i t  was moving, too. I don't know how fast the wagon was 
going when I tried to get in. The horse was walking fast. I don't 
remember how much milk I delivered that morning.'' 

Another witness for plaintiff testified: "I do not recall whether I saw 
Mr. Fetner allow boys to get on his wagon as he was delivering milk, 
but I saw boys on the wagon occasionally. I did not see boys assisting 
him in delivering milk, but I have seen them with others. I had seen 
boys delivering milk for about one year. . . . From time to time I 
saw boys riding on the wagon with the driver. They were not all de- 
livering milk to houses in my vicinity. Mr. Fetner had been driving the 
wagon four or five months before the accident to this boy." 

The defendant offered evidence to the effect that i t  had duly passed a 
rule instructing all drivers not to allow children or grown persons to be 
on the wagons except the drivers, and also forbidding drivers to permit 
children to work in  delivering milk or at  the plant, and that Mr. Fetner, 
the driver of the wagon at the time of plaintiff's injury, was duly in- 
formed of the adoption of this rule at  least two months before the injury 
happened. The evidence of defendant further tended to show that one 
man could fully handle the work on that route, and i t  did not require 
more than one person to do it, and that no official of the company had 
received any notice whatever that Fetner or any other driver was em- 
ploying boys to assist in delivering milk or permitting them to ride on 
the wagons. 

The issues and answers of the jury thereto were as follows: 
(1) Was plaintiff's ward injured by the negligence of defendant as 

alleged ? Answer : Yes. 
( 2 )  I f  so, what damages is plaintiff entitled to recover by reason 

thereof? Answer : $8,500. 
From the judgment defendant appealed, assigning errors. 

Bart M. Gatlin and W.  F. Evans f o r  plaintiff 
Ruark & Fletcher for defendant. 
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BROODEN, J. I s  the owner of a milk wagon liable for the negligence 
of the driver thereof, causiug injury to a nine-year-old boy, employed 
by the driver to assist him, or permitted to ride on the wagon or get in 
and out of it, all in  violation of the express rules duly   re scribed by the 
owner 2 

The judge charged the jury as follows: "So, if upon the testimony 
you find from the evidence and by its greater weight that on the ocra- 
sion alleged, 30 December, 1925, the defendant, Pine State Creamery, 
was engaged in selling and delivering milk from a milk wagon drawn by 
a horse driven by the defendant's servant, employee and driver, and 
that the defendant's said driver requested or permitted and used the 
assistance of the plaintiff, a boy between 9 and 10 years of age in deliv- 
ering bottles of milk and collecting milk bottles and putting them back 
in the wagon, and you find from the evidence and by its greater weight 
that on said date while so engaged and while the plaintiff was attempt- 
ing to put an empty bottle back in  the wagon, and the wagon was in 
motion, and the plaintiff fell under the wheel of the wagon and was run 
over and injured, and you find that the defendant's driver was in  the 
wagon at the time and saw, or by the exercise of due care could have 
seen what the plaintiff was attempting to do and failed by the exercise 
of due care to avoid it, and you find by the greater weight of the evi- 
dence that the defendant's said driver was at the time acting within the 
scope of his employment and was engaged in doing work in  furtherance 
of defendant's business, and that his acts in relation to these facts were 
such as were incident to the performance of the duties entrusted to him 
by the defendant, and you find from the evidence and by its greater 
weight that the defendant failed to exercise due care with respect to 
these circumstances to avoid injury to the plaintiff, and that such failure 
on the defendant's part was the proximate cause of the plaintiff's injury, 
you will answer the first issue yes, otherwise answer it no." 

The driver of the milk wagon was employed for the performance of a 
simple and definite task. H e  was merely a hired man or a laborer and 
no more. The undisputed evidence on behalf of defendant is to the 
effect that the driver was expressly forbidden, by the rules of the com- 
pany, to employ boys or to permit them to ride on the wagon. Was the 
driver then acting within the scope of his employment when he per- 
mitted the plaintiff to assist him or to ride upon the wagon? An em- 
ployer has the right to prescribe reasonable rules and regulations to be 
observed by his employees for the safe and prudent operation of his 
business. So long as these rules are in force the employee, certainly, if 
no more than a hired man or laborer, is not acting within the scope of 
his employment when he undertakes, in direct violation of such rules, to 
employ additional help or assistance in the performance of his duties, 
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unless of course additional help or assistance is such an incident of the 
duty to be performed as to fairly imply that the employer authorized 
such employment. Driving a one-horse wagon and placing a bottle of 
milk upon a customer's porch and returning any empty milk bottle to 
the wagon is not such a duty as to ordinarily require, as a reasonable or 
necessary incident thereto, the employment of additional help or as- 
sistance. 

The principle of law involved is thus expressed by Hoke,  J., in But- 
ner v. Lumber Co., 180 N. C., 612: "So far as appears, he had no au- 
thority to invite any one into the mill contrary to the rules of the com- 
pany, nor did he have any right to dispose of these edgings to outsiders, 
and in such case our decisions are to the effect that liability may not be 
imputed to the owners and proprietors by reason of his speech or con- 
duct on this occasion, the same being entirely outside of the course and 
scope of his employment." 

But, was the rule of the company forbidding drivers to employ or to 
permit boys to ride upon the wagon in force at  the time of the injury? 
The test for determining whether or not a rule is in force is thus de- 
clared in F ry  v. Utilities Co., 183 N. C., 281: "It has been held gener- 
ally that if a rule is made for the safety of the servant or others, but its 
customary violation has continued so long that the master either knew 
of it, or could by the exercise of ordinary care have found i t  out and 
acquiesced in it, he is presumed to have consented to its repeal or to 
have waived obedience to it. . . . I f  such orders were given, the 
plaintiff surely was entitled to show that it had been constantly violated 
for a long time, with the knowledge of the drivers and those in charge 
of the wagon, from which the jury could well infer that the owner of 
the wagon had notice of its nonobservance, and that i t  was an order of 
the company more honored in  the breach than in the observance, and, in 
legal contemplation, it had been abrogated, or at  least waived." 

The decisions are to the effect that if the.rule has been openly, con- 
stantly and habitually violated for such a length of time that the em- 
ployer in the exercise of ordinary care and diligence should have been 
apprised and informed of its nonobservance, then the rule is deemed to 
be waived or abrogated and no longer protects the employer from lia- 
bility arising from the unauthorized acts of the employee. Whether or 
not the rule has been thus abrogated or waived is ordinarily a question 
for the jury. 

The decisions from other jurisdictions present a diversity of opinion. 
Many of the leading authorities upon the subject are assembled in  the 
opinion, concurring opinion and dissenting opinion in  the case of 
Higbee Co. v. Jackson, 128 N. E., 61. I n  that case the Supreme Court 
of Ohio holds, as stated in the first head-note that "where an employee, 
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to whom the owner has committed the o~era t ion  of an auto truck in the 
owner's business, permits an infant to ride on the truck in violation of , * 

his instructions, and the infant is injured by the wanton and wilful 
conduct of the employee, while in  the course and in the scope of his 
employment, the owner is responsible." The theory .gpon which the 
opinion rests is that an infant who  climbs upon a t ruck in  violation of 
the orders or rules of the employer is a trespasser; and, although a tres- 
passer, the employer is liable for the wilful and wanton negligence of 
his servant, the driver. The dissenting opinion asserts that the act of a 
driver in inviting a third party to ride upon a truck or wagon i n  viola- 
tion of the express orders of the owner is entirely outside the scope of 
employment of the driver, and therefore imposes no liability upon the 
owner, citing among other cases Dover v. M f g .  Co., 157 N .  C., 324. 

The New York Court of Appeals, in the case of Goldberg v. Borden's 
Condensed .Milk Co., 125 N .  E., p. 807, holds: "Where a driver, acting 
contrary to express orders, invites a boy to ride on his wagon, which is 
started so suddenly that the boy is thrown off and injured, the employer 
is not liable for the injuries." The reason assigned for this holding is 
that the act of the driver in inviting the boy to ride, in violation of the 
rules of the company, was wholly outside the scope of .the employment 
of the driver. To the same effect is Rolfa v. Hewitt ,  125 N. E., 804. I t  
is to be observed, however, that in the Goldberg case, supra, tho question 
of habitual violation of the rule of the company was not mentioned or 
discussed, if such was a fact. 

The whole proposition comes to this: I f  the driver was a mere laborer 
or hired man, employed to perform a simple and specific task, not rea- 
sonably requiring assistance as an incigent to the performance of the 
task, and reasonable rules or regulations had been duly adopted by the 
owner and communicated to the driver, forbidding the employment of 
boys of tender age, and forbidding the driver to permit such boys to 
ride upon or get in or out of the wagon, then, if such rule was in force at  
the time of the injury, the plaintiff is not entitled to recover, because 
in so doing, under such circumstances, the driver was acting wholly 
without the scope of his employment. But if such rule had been ex- 
pressly waived or abrogated, or if the rule had been openly, constantly 
or habitually violated for such length of time, that the employer in the 
exercise of ordinary care and diligence, knew or should have known of 
such habitual nonobservance. then the rule is deemed bv law to have 
been waived or abrogated, and in such event the owner becomes liable 
for such negligence on the part of the driver. 

The instruction complained of was correct as an abstract proposition 
of law, but i t  permitted the jury to determine whether or not the driver 
was acting within the scope of his employment without giving the de- 
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fendant  t h e  benefit of t h e  ru le  which i t  h a d  adopted to govern t h e  
conduct of i t s  drivers w i t h  reference t o  employing t h e  plaintiff o r  per- 
mi t t ing  h i m  to be on  o r  about  t h e  wagon, a n d  t h e  exception of t h e  de- 
fendant  t o  such instruct ion i s  sustained. 

T h e  defendant  also excepted to the  introduct ion of a n  ordinance of 
the  ci ty  of Raleigh with reference t o  leaving a n y  horse-drawn vehicle 
s tanding unattended. T h e  exception t o  t h e  introduct ion of th i s  ordi- 
nance is  sustained f o r  t h e  reason t h a t  there i s  n o  evidence i n  t h e  present 
record w a r r a n t i n g  t h e  appl icat ion of t h e  ordinance. 

N e w  tr ia l .  

JOSEPH F. CANNON AND MART'IN L. CANNON v. WISCASSETT MILLS 

(Filed 31 January, 1%8.) 

Corporations-Dividend-When Directors Must Declare--Mandamus-- 
Subjects fo1~Private Corporations. 

Where under the provisions of C. S. ,  1178, the accumulated profits of 
a private corporation in excess of the working capital has been ascer- 
tained, the directors are  without authority to  carry it  to the surplus fund, 
and upon the demand of the stockholders it  must be distributed into 
dividends in accordance with the requirements of the statute, and manda- 
mus will lie to compel such distribution. 

Corporation-Dividend-Amount of, How Determined. 
To preserve unimpaired the capital stock of a private corporation and 

to ascertain the amount that can be declared as  dividends according to 
C. S., 1178, the surplus should be ascertained in the manner prescribed 
by taking the assets of the corporation according to their cash value, and, 
in the'case of a manufacturing company, the further sum for depreciation 
should be taken into account. C. S., 1179. 

Mandamu-Evidence Required Therefor--Appeal and Error-Remand 
-For Further Findings of Fact. 

When proceedings in mandamus have been instituted by stockholders 
of a private corporation to compel the distribution of a surplus ascer- 
tained in accordance with the provisions of C. S., 1178, before the judge 
holding the terms of court of the district, C. S., 868, and the judge has 
issued a mandamus to compel the payment of the dividends without 
evidence of the actual cash value of the assets or taking into his con- 
sideration a proper deduction for the depreciation of the plant, the case 
will be remanded to him to be proceeded with according to law. 

APPEAL b y  defendants  f r o m  Webb, J., a t  Chambers, on  9 April,  1927. 
Sffirmed i n  p a r t  a n d  remanded. 
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Action for writ of mandamus to compel defendant corporation and its 
board of directors to declare a dividend among its stockholders of the 
whole of its accumulated profits, exceeding the amount reserved for its 
tvorking capital, and pay same to its stockholders, in  accordance with 
the provisions of C. S., 1178. 

From judgment directing that the writ of mandamus issue as prayed 
for by plaintiffs, and fixing the amount of accumulated profits of de- 
fendant corporation to be paid out as a dividend, defendants appealed 
to the Supreme Court. 

Brooks, Parker, Smith & Wharton for plaintiffs. 
J .  Lee Crowell, R. L. S m i t h  & Son, B T O W ~  & Sikes and Cansler & 

Cansler for defendants. 

CONNOR, J. Defendant, Wiscassett Mills Company, is a corporation, 
duly organized under the laws of the State of North Carolina. I t  is 
engaged in  business as authorized by its charter, in ths town of Albe- 
marle, in Stanly County, North Carolina. I t s  codefendants are directors 
of said corporation and constitute a majority of its board. Plaintiffs 
are stockholders of said corporation, and also members of its board of 
directors. The said corporation has been very successful in its business, 
and after paying dividends, both in cash and in stock, now has in its 
treasury, a surplus, made up of its accumulated profits. 

The capital stock of said corporation is $3,600,000.00, all of which is 
now outstanding. At  its regular annual meeting, held pursuant to its 
by-laws, in July, 1926, its stockholders, by resolution duly adopted, 
fixed as its working capital, to be set up and reserved out of its accumu- 
lated profits, the sum of $1,800,000.00. At a meeting of the board of 
directors, held immediately after the adjournment of the regular annual 
meeting of the stockholders, the action of the stockholders, in fixing a 
working capital for said corporation, was approved and ratified. The 
financial statement of the assets and liabilities of said corporation, as of 
30 June, 1926, showed a surplus of $2,168,571.70. At this date no sum 
had been set up by the stockholders as a working capital. This financial 
statement was prepared by the treasurer of said corporation, and was 
submitted to the stockholders at their annual meeting for their informa- 
tion as to the financial condition of the cor~oration. 

At the meeting of the board of directors, the following resolution was 
offered by the plaintiffs, or on their behalf: 

"Resolved, that whereas this company has on hand and in  its treasury 
accumulated profits not necessary or needful to be retained by the 
company to carry on the business for which said compmy is chartered 
and organized and in which it is engaged, such condition being evidenced 
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by the fact that this company has accumulated profits invested in  low 
interest-bearing securities, to wit:  United States Liberty Bonds, United 
States Treasury Certificates, ,Federal Land Bank Bonds, and Federal 
Farm Land Bank Bonds, for more than two million five hundred thou- 
sand dollars ($2,5OO,OOO.OO), 

"And, whereas, under the laws of the State of North Carolina, under 
which this company was chartered, organized and exists, the stock- 
holders are entitled to have the accumulated profits of the corporation, 
above the amount in good faith fixed by the stockholders for working 
capital, paid out as dividends, 

"And, whereas, under no circumstances can the surplus profits now 
in the hands of this cor~oration invested in the securities above named 
be required in good faith as working capital, 

"Therefore, be it resolved, that the directors of this corporation do 
hereby declare a dividend upon the outstanding capital stock of this 
company in the sum of thirty-three and one-third per cent ( 3 3 l , 7 0 )  
and that said dividends be paid by delivering and transferring to the 
stockholders of this company the investments held by i t  in bonds and 
treasury certificates as hereinbefore enumerated in proportion as their 
stock holdings shall respectively entitle them." 

Upon a record vote taken at said meeting of the board of directors, 
this resolution was not adopted. Thereupon, the following resolution mas 
offered in behalf of  lai in tiff s : 

"Resolved, that the officers of this company be directed to secure an 
appraisal of the property of this company, carried as inventory at  its 
true market value, that the amount carried on the books as depreciation 
be reduced so as to represent the actual cash value depreciation of 
machinery." 

Upon a record vote taken at said meeting of the board of directors, 
this resolution was not adopted. 

Thereafter, the majority of the board of directors of defendant cor- 
poration, having declined and refused to declare a dividend among the 
stockholders of the whole amount of its accumulated profits, exceeding 
the amount reserved as a working capital as fixed by the stockholders, 
at their regular annual meeting, and thereafter approred by the board 
of directors, plaintiffs, as stockholders, on 12 February, 1927, began 
this action in the Superior Court of Stanly County by causing a sum- 
mons to be issued therefrom returnable before his Honor, James L. 
Webb, judge of the Superior Court, regularly assigned to hold the 
courts of the Thirteenth Judicial District. C. S., 868. 

Upon the hearing before Judge Webb, the parties appeared. and, as 
found by him, "through counsel, presented the facts as set out in the 
pleadings, and argued the case at  length." No evidence x-as offered at 
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said hearing in support of the contentions of the parties with respect to 
the facts in controversy. The judge found the facts, from the pleadings, 
and after setting out such facts in full, rendered his judgment, as fol- 
lows : 

"It is, therefore, on motion 03 counsel for plaintiffs, ordered, adjudged, 
and decreed that a writ of mandamus issue against the defendant, 
Wiscassett Mills Company, and the directors thereof, commanding it and 
them, forthwith and without unreasonable delay, to declare a dividend 
among its stockholders of $1,495,694.40, accumulated profits of the 
corporation, which is in  excess of the amount reserved by the stock- 
holders, and approved by the directors, as a working capital and to be 
paid in capital of the corporation. 

"It is further ordered, adjudged and decreed that the defendants pay 
the costs of this action." 

T o  this judgment defendants excepted. They appealed therefrom to 
this Court, assigning numerous errors, as set out in the case on appeal. 

The statute invoked by plaintiffs for the,ir relief, upon the facts 
admitted in the pleadings is as follows: 

"C. S., 1178. The directors of every corporation created under this 
chapter shall in  January of each ye&, &less some specific time for 
that purpose is fixed in its charter or by-laws, and in that case at the 
time so fixed, after reserving over and above its capital stock paid in, 
as a working capital for the corporation, whatever sum has been fixed 
by the stockholders, declare a dividend among its stockholders of the 
whole of its accumulated profits exceeding the amount reserved, and pay 
i t  to the stockholders on demand." 

This statute is clearly applicable in this action. A sum to be reserved 
as a working capital, out of the accumulated profits of the corporation 
has been fixed by the stockholders and approved by the directors. This 
sum, fixed at  $1,800,000.00, added to the capital stock of the corpora- 
tion-$3,600,000.00-makes $5,400,000.00. The financial statements pre- 
pared by the treasurer of the corporation and submitted to the stock- 
holders and directors, show that the book value of the corporation's 
assets on 30 June, 1926, was $7,661,870.89, and on 31 December, 1926, 
was $7,490,903.04. 

These assets are invested in machinery, real estate, inventory, notes 
and accounts, bonds and securities, and in bank balances. I t  clearly 
appears from admissions in the pleadings that after. setting apart 
sufficient of these assets to represent and maintain the capital stock of 
the corporation, unimpaired, and after reserving from the accumulated 
profits the sum fixed by the stockholders and approved by the directors 
as a working capital, in accordance with the provisions of the statute, 
there remains a considerable sum which represents the accumulated 
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profits of the corporation, in excess of the working capital. Under the 
statute, upon demand of stockholders, i t  is the duty of the board of 
directors to declare a dividend among the stockholders of the whole of 
these accumulated profits, and pay the same to the stockholders. Plain- 
tiffs, as stockholders, upon the facts admitted in the pleadings, have a 
right to require of the directors the performance of this statutory duty. 
By virtue of the statute, there is no discretion in the board of directors 
with respect to the performance of this duty. Plaintiffs cannot be held 
to be estopped by their conduct as alleged in the pleadings of defendants. 

There is, therefore, no error in the judgment ordering and directing 
that a writ of mandamus issue, commanding the defendant, Wiscassett 
Mills Company and.its directors, to declare a dividend among the stock- 
holders of said company of the whole of its accumulated profits, ex- 
ceeding the amount reserved out of the same as a working capital for 
said company. I n  that respect the judgment is affirmed. 

There is sharp controversy between the plaintiffs and the defendants 
with respect to the amount of the accumulated profits of the defendant 
corporation at the date of the commencement of this action, available 
as the dividend to be declared and paid. I n  the complaint it is alleged: 

"24. That the financial statement of the Wiscassett Mills Company 
as of 31 December, 1926, shows total assets of $7,490,303.04. That 
the directors at their semiannual meeting, held in January, 1927, de- 
clared a dividend to stockholders of $360,000.00, which deducted from 
the total assets leaves a balance of $7,130,903.04. That the amount 
fixed and reserved as a necessary working capital by the stockholders- 
$1,800,000.00-plus $3,600,000.00, the amount of capital stock, aggre- 
gates $5,400,000.00. That the difference between this and the total 
present assets of the company is $1,730,903.04, which under the law 
and the action of the stockholders at  their last annual meeting, repre- 
sents the accumulated profits which should be declared as a dividend 
among the stockholders of said corporation." 

Answering this allegation, defendants say: 
"24. That i t  is admitted that the financial statement of the defendant 

company as of 31 December, 1926, shows total assets of seven million 
four hundred ninety thousand, nine hundred three dollars and four 
cents ($7,490,903.04), and that the directors at  their semiannual meet- 
ing held in January, 1927, declared the regular semiannual dividend 
of five per cent (5y0), and an extra dividend of five per cent ( 5 % ) ,  on 
the stock of said company which aggregated the sum of three hundred 
sixty thousand dollars ($360,000.00). I t  is admitted that the amount 
fixed and reserved as the necessary working capital by the stockholders 
at  the annual meeting in July, 1926, was one million eight hundred 
thousand dollars ($1,800,000.00), and that the capital stock paid in mas 
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three million six hundred thousand dollars ($3,600,000. OO), which ag- 
gregates five million four hundred thousand dollars ($5,400,000.00). 
I t  is denied that the difference between said last mentioned amount and 
the total present assets of the company is one million seven hundred 
thirty thousand nine hundred three dollars and four cents ($1,730,- 
903.04), or that said sum or any part thereof represents accumulated 
profits which should or could be declared as a dividend among the 
stockholders of said corporation. On the contrary it is averred that the 
item one million seven hundred thirty thousand, nine hundred three 
dollars and four cents is made up of the following: 

Reserved for depreciation prior to 1 January, 1926 . . .  $ 1,391,088.12 
Notes and accounts payable . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  46,978.64 
Reserved for contingencies.. . . . .  ... .... . . . . . . . . . . . . . . . . . . . . . . . . . . .  23,152.10 
Surplus . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  269,684.18 

$1,730,903.04 

From which has been deducted the following items for the year 1926: 

Depreciation on machinery, buildings, etc. . . . . . . . . . . . . . . . . .  8 134,311.07 
Federal and State income taxes-estimates . . . . . . . . . . . . . . .  62,000.00 

Leaving an apparent surplus of seventy-three thousand three hundred 
seventy-three dollars and eleven cents ($73,373.11). Except as herein 
admitted paragraph 24 is denied." 

No evidence was offered at the hearing before Judge Webb upon the 
issue thus raised by the pleadings as to the amount of the accumulated 
profits of defendant corporation, available as the dividend to be declared 
by the directors and paid by the corporation, other than the pleadings. 
With respect to this matter, the judge found the followirlg facts: 

"19. That the financial statement of the defendant corporation, sub- 
mitted by the treasurer at the semiannual meeting of the stockholders 
in January, 1927, as of 31 December, 1926, shows that the inventory 
account had been increased from $701,879.97 to $1,030,881.21, and that 
after the payment of the regular and extra dividends declared at the 
annual meeting in July, 1926, the corporation still had invested in 
United States and Federal securities moneys not actually used in the 
operation of the mill to the extent of $1,495,694.40. 

"20. The court finds as a fact that this sum, to wit:  $1,495,694.40, 
invested and held by the corporation in unrelated securities from the 
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cotton manufacturing business, and bearing a low rate of interest, is 
accumulated profits in excess of the $1,800,000.00, reserved as a working 
capital of the corporation over and above its capital stock of $3,600,- 
000.00 paid in." 

Upon the foregoing findings of fact, i t  was ordered, adjudged and 
decreed that  the directors declare a dividend among the stockholders of 
$1,495,694.40, this being the sum found by the court as the amount of 
the accumulated profits of the  corporation available as a dividend, a t  
the commencement of the action. 

T h e  findings of fact upon which the court fixed the amount of the 
dividend were made solely from the financial statement of the condition 
of the corporation's business as of 31 December, 1926. This statement 
shows as a liability of the corporation on said date the sum of 
$1,391,088.12, this being the amount reserved for depreciation in the 
d u e  of the assets as shown in the statement. The  total value of the 
assets shown in  said statement is $7,490,903.04. I n  order to  determine 
the amount of the accumulated profits available for the dividend, as- 
suming that  said values are correct for that  purpose, there should bp 
deducted from said sum the capital stock, the  working capital, and all 
other liabilities of the corporation. I f  the amount reserved for de- 
preciation is properly listed as a liability, i t  is manifest that  the sum 
obtained by making the deduction of liabilities from the value of the 
assets will be much less than the sum fixed by the court as the amount 
of the dividend. The  question is, therefore, presented whether in de- 
termining thr  amount of the accun~ulated profits to  be declared and 
paid as a dividend, the amount shown in the statement as the reserve 
for depreciation should be considered as a liability, and therefore de- 
ducted from the value of the assets. 

Manifestly, for  the purpose of determining the amount to be declared 
and paid as a diridend, i t  is necessary that  the t rue  value of the assets, 
in cash, and not the mere book d u e ,  should be ascertained, for no 
dividend can be lawfully declared and paid except from the surplus or 
net profits of the busiaess. C. S., 1179. The  terms "net profits'' or 
"surplus profits" have been defined as  what remains after deducting 
from the present value of all the assets of a corporation the amount 
of all the liabilities, including the capital stock. 14 C. J., 802. I n  
the instant case, in order to determine the amount available for the 
tliridend, there must also be deducted the amount fixed by the stock- 
holders and approred by the directors as the working capital. Neither 
the capital stock of the corporation, paid in and outstanding, nor its 
working capital, as fixed pursuant to the provisions of C. S., 1178, 
may be impaired by the pa,yment of a dividend, under any circum- 
stances. Both must he kept intact, and to that  end, assets equal in value 
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to the amount of both the capital stock and the working capital-in this 
instance, $5,400,000.00-must be left and must remain in the treasury 
of the corporation after the payment of the dividend in  accordance 
with the requirements of the statute. 

Among the assets shown in the financial statement as of 31 December, 
1926, which is the last statement appearing in the record of the 
financial condition of the corporation, prior to the commencement of 
this action on 12 February, 1927, are "Machinery," valued therein at 
$2,032,278.01, "Real Estate," valued therein at $1,421,345.69, "Inven- 
tory," valued therein a t  $1,030,861.21, and "Notes and Accounts," 
valued therein at  $886,236.03. The remaining assets consist of United 
States Bonds, and Treasury Certificates, Federal Land B,mk Bonds, and 
Federal Farm Land Bank Bonds, of the total value of $1,495,694.40 
and of cash in banks, amounting to $624,487.70. The total value of 
the assets as shown in  said statement is $7.490.903.04. , , 

I t  does not appear from the pleadings how the values placed upon 
these various assets were determined-whether they are the present cash 
value, or the cost price of such assets. Nor does it appear therefrom, 
if such valuations are the cost price of the a%sets, whether or not there 
had been any depreciation in such values, and if so, how much. Nor 
does it appear from the pleadings how the amount reserved for de- 
preciation was ascertained, whether the same was fixed arbitrarily, or 
after an appraisal. No evidence was offered with respect to these mat- 
ters. I n  making its findings of fact, upon which it fixed the amount 
to be declared and paid as a dividend, the court evidently assumed 
that the valuations placed upon the assets in the financial statement 
dated 31 December, 1926. were true and correct and therefore did not 
consider, or take into account as a liability of the corporation the amount 
reserved for depreciation. I n  this there was error. If' the financial 
state,ment, prepared for the information of the stockholders as to the 
condition of the company's business, is to  be taken as correct for the 
purpose of determining the amount of accumulated profits available 
for a dividend, then, all the amounts shown therein, eithw as liabilities 
or as assets, should be accepted as true and correct. Otherwise, serious 
injuries to the corporation, its stockholders and creditors, may result 
from the payment of a dividend in such amount as to leave the capital 
stock and working capital impaired. 

An issue is clearly raised upon the pleadings as to the amount of 
accumulated profits, in  excess of the working capital, available for 
the dividend to be declared and paid out of the whole of such profits. 
This issue should be tried and determined before the amount of the 
dividend is fixed. Neither party to this action having moved for a 
trial of the issue by jury, the issue may be determined by the court. 
C. S., 868. 
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Upon t h e  facts  admit ted i n  the  pleadings, a n d  a s  t o  which there  is  
no controversy, plaintiffs are, by  v i r tue  of t h e  statute, entitled t o  the 
relief demanded i n  th i s  action. T h e  interest of both ,stockholders and 
creditors, however, require  t h a t  t h e  capi tal  stock of t h e  corporation, and 
the  amount  fixed a s  i t s  working capi tal  shall not be  impaired. Assets 
ful ly  equal i n  value to  the  amount  of the  capi tal  stock a n d  working 
capi tal  should be left i n  t h e  t reasury  of t h e  corporation, a f te r  t h e  pay-  
ment  of t h e  dividend. T h i s  action is  remanded i n  order  t h a t  f u r t h e r  
proceedings m a y  be h a d  i n  accordance with th i s  opinion. 

Affirmed i n  p a r t  and  remanded. 

M. L. BRASWELL, RECEIVER O F  THE PERPETUAL BUILDING AND LOAN 
ASSOCIATION, v. R. A. MORROW ET AL. 

(Piled 31 January, 1928.) 

1. Negligence-ActioneRights of Actions - Corporations - OfXcers - 
Duties and Liabilities. 

Where the directors of a building and loan association are  negligent 
of their duties and leave the management of its affairs in the hands of 
its secretary-treasurer, who, by maturing the stock a t  an earlier date than 
was safe, caused the association to become insolvent and finally to be 
placed in the hands of a receiver, and by other acts of mismanagement 
tending to the same result, and the directors by the observance of their 
duties should have been a-ivare of the conditions existing: Held, a 
cause of action arises to the receiver upon a joint tort, in behalf of 
the stockholders and creditors of the corporation. 

2. TortsToint Tort-Feasors-LiabiltieRelase. 
Joint tort-feaeors cannot relieve one of their number from liability 

on a joint tort by executing a release to him. 

3. Sam-Receivers. 
A release of one joint tart-feasor by the receiver of a corporation that 

has caused loss by the tortious act, in full settlement of all claims of 
whatsoever nature and kind that the corporation has against him (or 
his estate) is sufficiently comprehensive to include not only the personal 
liability of the one released, but of them all guilty of the joint tortious 
act, and when founded upon a sufficient consideration will so operate. 
The difference between a release and a covenant not to sue distinguished 
by BROGDEN, J. 

CIVIL ACTION, before Oglesby, J., a t  August  Term,  1927, of UNION. 
T h e  plaintiff was  du ly  appointed receiver of t h e  Perpe tua l  Building 

and  Loan  Association i n  August,  1923. T h e  defendants, Morrow, Lee 
a n d  Houston, were t h e  directors of said building a n d  loan association. 
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S. 0. Blair was a director and died before the suit was brought, and his 
administrators are also defendants. 

The plaintiff alleged that the Perpetual Building and Loan Associa- 
tion had for many years been engaged in  the business of a building and 
loan association under the provision of the laws of North Carolina. 
13. C. Ashcraft was a director of the association at  the tima of his death, 
which occurred about 11 November, 1921. For many years prior to his 
death Mr. Ashcraft had been secretary and treasurer of the association. 
Paragraph four of the complaint is as follom~~: "That the defendants, 
as hereinbefore set out, entrusted and turned over the entire manage- 
ment of the association to B. C. Ashcraft, whom they elected and annu- 
ally reelected as secretary and treasurer of said association, and 
although they had, or by the exercise of ordinary care and prudence 
could have at  any time had, information by the most superficial exami- 
nation into the affairs of the association that the said secretary and 
treasurer was persistently pursuing a policy in the maturing of the 
stock of the association that would inevitably result in its insolvency, 
took no action to remedy the situation, but permitted the said secretary 
to continue the maturing of stock before i t  had reached maturity until 
the assets of the corporation were so depleted that its stock was valueless, 
and a receivership to wind up its affairs necessary." 

Paragraph five of the complaint is as follows: "That the defendants 
knew, or by the exercise of ordinary care and prudence in  the perform- 
ance of their duties as directors should hare known, that the secretary 
and treasurer was maturing the stock of the association before it reached 
par, that is, paying out one hundred dollars on each share of stock at  
the cnd of a period of time insufficient for it to have reached said value 
by the payment of the weekly dues of the stockholder, and although this 
action on the part of the secretary and treasurer was repestedly called to 
the attention of the defendants in the annual audits of the affairs of the 
association by the auditors and accountants employed tcl perform such 
service, the defendants by this gross neglect of their duties and other 
acts of negligence and inattention to the affairs of the association, as will 
be hereinafter set out, permitted the association to become insolvent and 
the stockholders and creditors thereof to suffer loss and sustain dam- 
ages as will be hereinafter more fully alleged." 

Subsequent allegations of the complaint allege that the defendants as 
directors of said association failed to hold or attend meetings as re- 
quired by law and the by-laws, "but permitted the entire business of the 
association to be managed, controlled and supervised by the secretary 
and treasurer, without any restraint or direction whatever from the 
directors." I t  was further alleged that the defendants as directors 
failed to require the treasurer to give a bond or to annually examine his 
books or to require him to keep a proper set of books, and that said de- 



N. C.] FALL TERM, 1921. 129 

fendants negligently and carelessly permitted the secretary and treas- 
urer to make loans on inadequate security and to fai l  to collect accrued 
interest upon loans made by the association. 

I t  further appears from the record that on 1 2  Derember, 1023, the 
plaintiff, receiver, instituted a n  action against Scott-Charnley P: Co., 
alleging in substanct that the said Scott-Charnley & Po. were employed 
by the building and loan association to audit its books f rom' t ime to 
time, and that said auditors carelessly and negligmtly failed to make a 
proper audit\ or to submit a n  accurate report of the condition of the 
association, and that  "the officers and directors of said association, hav- 
ing no special training in work of this character, relied upon the cor- 
rectness of the several reports made to them of the books by the dcfencl- 
ant, as they had a right to do." I n  the complaint the plaintiff asked for 
$13,000 damage against Scott-Charnlcp 6. Po., \~llicll \\as the amount of 
the loss sustained by the association. 

After the suit against the present defendants was instituted the plain- 
tiff, as recciwr, settled with Scott-Charnlcy 6- Co. for the sum of $1,043. 

On 14 March, 1924, the plaintiff, as receiver of the Perpetual Builcl- 
ing and Loan Association, brought a suit against N a r y  13. -Isheraft as 
administratrix of B. C. Ashcraft. No complaint was ever filed in this 
suit, but on 21 May, 1921, Mary B.  Ashcraft, administratrix of B. C. 
Ashcraft, paid to the plaintiff as receiver the sum of $1,250, and took 
from him a release as follows: "Recei~ed from N a r y  Blair ;Ishcraft, 
administratrix of B. C. Ashcraft, deceased, the full and just sum of 
$1,250 in full settlement of all claims of n-hatsoevcr nature and kind 
that  the Perpetual  Building and Loan Association has against the said 
estate, and we hereby consent that said administratrix may he forerer 
discharged, and furthermore agree to take a n o n ~ u i t  in the action insti- 
tuted against said estate. This 21 Nay ,  1924. Perpetual  Building and 
Loan Association. By &I. L. Braswell, Receiver. By Vnnn & Milliken, 
Attorneys." 

The  receiver was examined as a witness. R e  testified that Iic pre- 
sented a claim against the estate of Mr.  Ashcraft, composed of various 
clerical errors made by him as secretary and for payment of installments 
that mere entered on passbooks, but not recordrd in the secretary's oficc. 
H e  further testified that  the whole claim was denied by the Ashcraft 
estate. On cross-examination the receiver said:  "I did not say that  it 
v a s  the same thing that  I am now trying to collect out of these defend- 
ants. I t  rnay hr a part  of the same thing. I executed the receipt and 
release to the estate of B. C. Asheraft." 

Issues of negligence as to each director were submitted to the jury. 
These issues w r e  answered against a11 the dtfendants except D. 8. 
Houston, and damages were assessed a t  $6,000. The defendant? ten- 
dered appropriate issues as to whether the release by the plaintiff of the 
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estate of Ashcraft and the settlement with Scott-Charnley & Co. oper- 
ated as a release and discharge of the present defendants. The court 
refused to tender said issues and the defendants excepted. 

Vann & Milliken for plaintif. 
John C. Hikes for defendants. 

BR,OGDEN, J. The determinative question of law is this : Does a for- 
mal release of one director of a building and loan as~oc:~atjon, who mas 
also secretary-treasurer and general manager thereof, discharge the 
other directors from liability for failure to perform their official duties? 
The law is:  "Directors and managing officers of a corporation are 
deemed by the law to be trustees, or quasi-trustees, in respect to the per- 
formance of their official duties incident to corporate mimagement, and 
are therefore liable for either wilful or negligent failure to perform 
their official duties. Therefore, if there is a loss of the corporation's 
assets, caused and brought about by the negligent failure of its officers 
to perform their duties, the corporation, or its receiver, in  case of insol- 
vency, can maintain an  action therefor." "However, the officers of a 
corporation are not, as a rule, responsible for mere errom of judgment, 
nor for slight omissions from which the loss complained of could not 
have reasonably resulted." 8. u. Trmst Co., 192  N. C., 246;  Bmseliew v .  
B T O W ~ ,  177 N. C., 65. 

A careful perusal of the complaint in  this cause will disclose that the 
loss sustained by the corporation resulted from two primary causes: 
( a )  The negligent failure of Ashcraft, the secretary and treasurer, and 
a director of the corporation, to properly perform his official duties, in 
that he was placed in  sole and exclusive control of the management of 
the corporation, and carelessly and negligently failed to keep proper 
records or to make a proper accounting, and particu1arl:i that he care- 
lessly and negligently matured the stock of the corporation which ulti- 
mately produced insolvency. (b) That the directors carelessly and neg- 
ligently failed to supervise or restrain the said secretary and treasurer 
or to require the proper performance of his official duties. 

I t  is apparent from the complaint that both Ashcraft and the other 
directors failed to perform positive duties imposed by law. Therefore, 
they cotiperated in  bringing about insolvency. Hence they are joint 
tort-femors. This was the status of the parties when the plaintiff, 
receiver, brought a suit against the estate of Ashcraft, and this was also 
the status of the parties when the plaintiff executed and delivered for a 
v a ~ u ~ b l e  consideration the release of the estate of Ashcraf,:. The release 
states that the money is received "in full settlement of all claims of 
whatsoever nature and kind that the Perpetual Building and Loan Asso- 
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ciation has against the said estate." This language is comprehensive 
and inclusive. The plaintiff insists that the release covered only items 
due by Ashcraft to the corporation as secretary and treasurer, arising 
from errors made by him and collections which he had not turned over 
to the corporation, but the paper-writing, upon its face, purports to 
cover "all claims of whatsoever nature and kind." This language not 
only includes amounts collected by Ashcraft and not accounted for, but 
also his liability as a director for negligent failure to perform his official 
duties. This Court has declared in Howard v. Plumbing Co., 154 N .  C., 
224, that:  "It is well settled that a release of one or more joint tort- 
feasors executed in satisfaction for an injury is a discharge of them all, 
on the ground that the party can have but one satisfaction for his 
injury." Brown v. Louisburg 126 N .  C., 701; Bums v. Womble, 131 
N.  C., 173; Smith v. R. R., 151 N. C., 479; Gregg v. Wilmington, 155 
N.  C., 23; Sirccy v. Rees' Sow, 155 N. C., 296. The legal effect of a 
formal release is quite different from a covenant not to sue. A cove- 
nant not to sue one joint tort-feasor or one coobligor does not have the 
effect of releasing other tort-feasors or coobligors. Sad l in  v. Ward, 
94 N .  C., 496; Mason v. S t e p h a ,  1 6 8  N .  C., 370. Therefore, when the 
plaintiff, as receiver, released Ashcraft for a valuable consideration, 
this release, under the law, inures to the benefit of the other directors, 
and the plaintiff is not entitled to recover. 

The plaintiff contends, however, that the suit brought by him against 
the estate of Ashcraft was intended to charge Ashcraft as secretary and 
treasurer in failing to account for money which he had received and 
failed to pay into the treasury. As no complaint was filed, this fact does 
not appear from the record; but, conceding that the plaintiff intended 
the suit against Ashcraft to cover such items alone, the fact remains 
that the release given contains language which covers all liability, 
whether arising upon contract or tort. The plaintiff relies upon Besse- 
liew v. Brown, 177 N .  C., p. 65. This case involved the mismanage- 
ment of a building and loan association. I t  appeared that the secretary, 
who had been entrusted with complete charge and management of the 
company, had embezzled over $12,000 of the assets, thus causing insol- 
vency. The directors had accepted a mortgage for $6,000 of the short- 
age and thereafter canceled this mortgage upon receipt of the sum of 
$3,000. K O  question of a formal release was involved in the case. 
Indeed, Hoke, J., in referring to accepting $3,000 in payment of a 
mortgage debt of $6,000, said: "This may have been a mere error of 
judgment on their part, or i t  may have been the best course to take 
under the circumstances presented, but we fail to see how i t  could 
inure to the protection of defendants, except in  reduction of the dam- 
ages, if any, that may be shown against them, and this effect is allowed 
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i t  i n  t h e  complaint." I t  also appears  i n  t h e  Brown case, supra, t h a t  the  
directors themselves settled v i t h  Hammond,  the defaul t ing secretary. 
Certainly, joint  tort-fcasors cannot relieye themselves fl-om liability by 
making  a settlement with o r  releasing one of' the i r  own number. I n  the  
p rese~i t  cnse tlie release was executed by t h e  receiwr,  who was a n  officer 
of the  court  and  charged with the d u t y  of protecting the interests of 
stoclrholders and  creditors. T h e  case of Slade v. Sher,pod, 175 N .  C., 
346, relied upon  by t h e  plaintiff,  i s  not applicable f o r  t h e  reason t h a t  
therc were two separate  and  distinct causes of action involved, and  the  
release, upon  i t s  face, purported to  settle only one of said causes of 
action, leaving t h e  other  to be determined according to lam. 

U p o n  t h e  whole record, a n d  a f te r  a careful consideration of t h e  meri ts  
of the appeal,  -re a re  of t h e  opinion t h a t  the  plaintiff is  not  entitled 
to recover. 

Reversed. 
- 

(Filed 31 January, 1925.) 

1. Statutes-Repeal and Revival-Municipal Finance Act -Schools. 
Wllen a statute excludes n crrtnin county from issning bonds for public 

school purposes, without the approval of Ilie voters thereof, and such 
statute is anlenclcd by :I subseqneilt I.egisl;ltnrp so as to allow this county 
to issue the bonds without the approval of the voterq and n general 
municip:~l fini~nce act is passed, gener:llly approving tile authority of 
coniities to issue such bonds witliont the nl)proval of the voters, with the 
1)rovisioii that i t3  repealing cla~lqe should not affect anv local act, but 
should be ill addition thereto: Hcld ,  the nutllority of the particular 
county to issue boiids for the c1esiqn:~ted ljurlms?, a necessary espense, 
~ i t h o u t  submitting the question to its voters for their approval, is valid. 

2. Counties-Governmental Agencirs-Takation-Nature and Extent of 
Po\vel-Schools-JIunicipR1 Finance Act. 

The provisions of Article TII, sec. 7, requiring the approval of the 
voters for the isw:\nce of bonds that are not for x necessary expense, 
npplies to local matters relnting to the affairs of the county separately 
conqiderecl, and not to a State-wide system of education, in which the 
counties are  acting as gorern~nental aqencies for tlie cnrrying out of the 
entire scheme, made mandatory by our Constitution, Art. [X, sees. 1, 2, 3, 
reqniriiig the rnninteilnncc of a s i s  montlis term of public schools. 

3. Counties-Taxation-Necessary Expense-IIighways. 
While the building of liigliwiys, with bridges, culverts. etc., a re  rccog- 

nizetl comity i~ecessnriw, R general or special statute requiring the ap- 
p rowl  of the voters in order to a valid issue of bonds for tli:~t purpose, is 
necessary to be observed. 
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APPEAL by plaintiff from Xinclair, J., at Chambers, 1 November, 
1927. From WAKE. Modified and affirmed. 

Controversy without action upon the following facts : 
1. On 9 August, 1927, the board of county commissioners of Wake 

County adopted a resolution or order authorizing the issuance of $400,- 
000 of bonds of said county for erecting and equipping schoolhouses and 
acquiring land therefor. On the same date the said board also adopted 
a resolution or order authorizing the issuance of $30,000 of bonds of 
said county for highway construction or reconstruction, including 
bridges and culverts. 

Publication of the said two bond orders or resolutions has not yet 
been completed, as provided in section 19 of the County Finance Act. 
Keither of the said bond orders or resolutions has been submitted to the 
voters of Wake County, nor has the question of issuing any of the bonds 
provided for in the said bond orders or resolutions been submitted to the 
roters of Wake County. The defendants will proceed as promptly as 
possible to issue all of the bonds referred to in the said bond orders and 
resolutions, without submitting the said bond orders to the voters of 
Wake County and without submitting to the voters of Wake County 
the question of issuing any of the bonds referred to in said bond orders 
and resolutions, unless the defendants are restrained by an order of this 
Court, or unless a petition or petitions by voters of said county, demand- 
ing that one or both of the said bond orders be submitted to the voters, 
shall be made and filed in accordance with the proyisions of section 21 
of the County Finance Act. 

2. The proceeds of said $400,000 bonds referred to in Exhibit A will 
be used for the erection and acquisition of schoolhouses, school sites and 
school equipment in Wake County, which are required for the estab- 
lishment and maintenance of the State system of public schools, in 
accordance with the prorisions of the Constitution of North Carolina. 

3. On 9 March, 1925, the General Assembly of S o r t h  Carolina 
enacted an act, known as chapter 509 of the Public-Local Laws of 1925, 
in words and figures as follows : 

'(AX L ~ C T  MAKING IT UNLAWFUL F O R  WAKE COUKTY T O  ISSUE BOPIIDS 
EXCEPT THOSE BONDS AUTHORIZED BY THE 1925 

GENERAL ASSEMBLY. 

"The General Assembly of N o ~ f h  Carolina do enact: 

('Section 1. That from and after the ratification of this act the board 
of county commissioners of Wake County shall have no authority to 
issue bonds or otherwise create a bonded indebtedness on behalf of said 
county unless said proposed issue of bonds shall have been approved by 
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a vote of the qualified electors of Wake County, or unless the issue of 
said bonds has been authorized by the one thousand nine hundred and 
twenty-five General Assembly. 

"Sec. 2. That all laws and clauses of laws in conflict with the provi- 
sions of this act are hereby repealed. 

"Sec. 3. That this act shall be in force from and after its ratification. 
"Ratified this the 9th day of March, A.D. 1925." 

4. On 2 March, 1927, the General Assembly of North Carolina enacted 
an act, known as chapter 276 of the Public-Local Laws of 1927, in  words 
and figures as follows : 

"The General Assembly of N o ~ t h  Carolina do enact: 
"Section 1. That section one of chapter one hundred twenty, Public 

Laws, Extra Session, one thousand nine hundred twenty-four, be 
amended by striking out the word 'Wake' in line thirty-two between the 
words 'Viance' and 'Warren.' 

"Sec. 2. That all laws and clauses of laws in conflict with this act 
are to the extent of such conflict hereby repealed. 

"Sec. 3. That this act shall be in  force from and after. its ratification. 
"Ratified this the 2d day of March, A.D. 1927." 

Chapter 120 of the Public Laws of 1924, Extra Sesaion, which was 
amended by said chapter 276, of the Public-Local Law3 of 1927, so as 
to make said act of 1924, applicable to Wake County, expressly author- 
ized certain counties, not including Wake County, to issue bonds for 
school buildings "without submitting the issue to a vote of the people." 
9 s  originally enacted, the act of 1924 applied to only three counties. 
I t  was amended from time to time, or attempted to be amended, so as to 
make i t  applicable to twenty-five counties, but a number of the amenda- 
tory acts were not passed in  the manner required by the Constitution of 
North Carolina, for the passage of acts authorizing c~mnties to issue 
bonds. The original act of 1924, and also the act of 11927, making i t  
applicable to Wake County, were, however, duly passed in  the manner 
required by the Constitution for the passage of acts authorizing counties 
to issue bonds. 

The plaintiff prayed that the defendants be restrained and enjoined 
from issuing the proposed bonds or any of them. I t  was adjudged that 
the defendants be not restrained or enjoined from issuing any of said 
bonds, and that the defendants recover their costs. The plaintiff ex- 
cepted and appealed. 
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Bunn  & Arendell for plaintiff. 
Leroy L. Jlassey f o r  defendants. 

ADAMS, J. The two orders set forth in the statement of facts were 
made pursuant to certain provisions of the County Finance Act. Public 
Laws 1927, ch. 81. The first purports to authorize county bonds in the 
amount of $400,000 to be used for the purpose of building schoolhouses 
in the county; and the second, to authorize county bonds in the amount 
of $30,000 to be applied in the construction of highways, culverts, and 
bridges. The question of contracting these debts has never been sub- 
mitted to the qualified voters of the county. Constitution, Art. VII ,  
Sec. 7. 

I n  1925 the General Assembly passed an act depriving the board of 
commissioners of Wake County of all authority to issue bonds or other- 
wise to create a bonded indebtedness on behalf of the county unless the 
debt was approved by a vote of the qualified electors of the county. 
Public-Local Laws 1925, ch. 509. The plaintiff contends that this act 
prohibited the defendants from issuing either class of the proposed 
bonds; the defendants contend that i t  was repealed by the County 
Finance Act. The relevant clauses of section 43 are as follows: "All 
acts and parts of acts, whether general, special, private or local author- 
izing or limiting or prohibiting the issuance of bonds or other obliga- 
tions of a county or counties, are hereby repealed: . . . Provided 
further, that nothing herein contained shall have the effect of repealing 
any act now in  force, or enacted by the General Assembly of one thou- 
sand nine hundred and twenty-seven, requiring the question of issuing 
bonds by any county to be submitted to a vote of the people." Public 
Laws 1927, ch. 81. The act of 1925 was in force when the County 
Finance Act was passed and was saved from repeal by the express terms 
of the proviso. The statement in Hartsfield v. CTUVB?& County, 194 
N.  C., 358, in regard to the effect of this repealing clause on the local 
act referred to therein must be considered in  connection with the facts 
in that case. There all the bonds were to be issued for funding or re- 
funding valid indebtedness incurred before the first day of July (Public 
Laws 1927, ch. 81, secs. 8 ( j ) ,  9(e) I ) ,  not for a new debt then to be 
contracted. Moreover, the larger part of the outstanding debt had been 
contracted for necessary expenses, the local act authorizing the payment 
of existing indebtedness incurred for such purpose (Public-Local Laws 
1923, ch. 609) ; and the remainder of the outstanding debt had been in- 
curred for school purposes within the principle to which we shall here- 
after refer. See Comrs. v. Assell, 194 N. C., 412. 

Although the act of 1925, supra, is effective, the order authorizing 
bonds in the sum of $400,000 for the purpose of erecting and furnish- 
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ing schoolhouses in Wake County is not for this reason tnvalid, but may 
be upheld. This conclusion rests upon two grounds : 

1. I n  1924 the General Assembly conftwed upon county conimis- 
sioners authority, in their discretion, without submitting the issue to a 
vote of the people, to borrow money for erecting or repairing buildings 
in which to carry on schools for a term of six months. Public Laws, 
Extra Session, 1924, ch. 120. Wake and several other counties were 
excepted. I n  the County Finance Act it was provided tk at the repealing 
clause should not affect any local or private act enacted at  the session of 
1927, but that the powers thereby conferred and the procedure therein 
provided should be deemed an addition to and not a substitution for 
those conferred by the local act. The act of 1924, supra, was amended 
at the session of 1927 by striking Wake from the counties named in the 
proviso, and all conflicting laws were repealed. Pudic-Local Laws 
1927, ch. 276. I f  the first clause of section 43 the County Finance Act 
repealed the act of 1924 as to all the other counties, the authority of the 
commissioners of Wake was not thereby destroyed, because the Legis- 
lature, conforming to the second proviso in section 43, expressly 
amended the act of 1924 and continued it in force as a local act applica- 
ble to Wake County. We do not accede to the plaintiff's position that 
the repeal of the original act of 1924 necessarily carried with i t  all 
amendments, for the amendment of 1927 was expressly exempted from 
the effect of the repealing clause. 

2. I t  may be noted that no petition for a referendum was filed under 
section 21 of the County Finance Act; but it is provided in section 9(e)2 
that if the bonds are for a purpose other than the payment of necessary 
expenses, the order shall take effect when approved by the voters of the 
county. The plaintiff says that the erection of schoolhouses is not a 
iiecessary expense within the meaning of ,4rt. V I I ,  sec. 7 ,  of the Consti- 
tution, and that the approval of the qualifiecl voters is a condition prece- 
dent to the issuance of the bonds. HolloweZl v. Borden, 148 N .  C., 
255; Lacy v. Bank, 183 N. C., 373. 

Counties, cities, and other municipal corporations may establish or 
maintain schools when authorized to do so by special acts of the General 
Assembly; and in  such cases Art. V I I ,  sec. 7, is applicable to bonds 
issued and the taxes levied to pay them. I t  is otherwise as to the main- 
tenance of a general and uniform system of public schools, for which the 
counties may issue bonds and levy taxes, not as municipal corporations 
organized for the purpose of local government, but as administrative 
agencies of the State employed to discharge a duty imposed by the Con- 
stitution. I n  Lacy v. Bank, supra, it is said: "The restrictions con- 
tained in Art. VI I ,  sec. 7, which prohibits counties, ci;ies, and towns, 
and other municipal corporations from contracting dsbts or levying 
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taxes except for necessary expenses unless approved by a majority of the 
qualified voters therein, must be understood to refer to debts and taxes 
in furtherance of local measures and do not extend to a State-~5ide 
measure of the instant kind, undertaken in obedience to a separate pro- 
vision of the Constitution, and in which counties are, as stated, expressly 
recognized as the governmental units through which the general purpose 
may be made effective." Constitution, Art. I X ,  sec. 3 ;  Collie v.  Cowlrs., 
145 N .  C., 170; Board of Education v. Comrs., 150 N .  C., 116; Board of  
Education v.  Comrs., 1'74 N .  C., 469; Board of Educafion v. Comrs., 
178 N .  C., 305. The subject has recently been considered and the con- 
trolling principle clearly stated in an opinion delivered by Coanor, J.,  in 
Frazier v.  Comrs., 194 N .  C., 49, cited and approved in Hall v.  Conzrs., 
194 X. C., 768, and his full review of the authorities makes unnecessary 
any further citation. The principle, as he points out, antedates the 
County Finance Act; and, in accordance with this principle the defini- 
tion of "necessary expenses" given in section 2, as the Court said in 
Lacy v. Bank,  supra, must be understood to refer to local measures and 
not to those undertaken in obedience to the mandatory requirements of 
sections 1, 2, and 3 of Art. I X  of the Constitution. I t  is admitted in the 
statement of facts that the bonds in question are required for the estab- 
lishment and maintenance of the State system of public schools in 
accordance with the foregoing provisions. 

We find no sufficient objection to the proposed bonds for the purchase 
of land and the erection of schoolhouses; but the act of 1925, supra, is a 
direct inhibition against issuing the bonds for road construction unless 
they are approved by the voters of the county. The construction of 
highways, culverts and bridges involves necessary expense, and ordi- 
narily legislative permission to issue bonds for  this purpose is sufficient. 
Smathers v.  Comrs., 125 N .  C., 487; Swinson v.  X t .  Olive, 147 N.  C., 
611. But general or special legislation which provides that a proposi- 
tion to incur an indebtedness or to issue bonds for a given purpose shall 
be submitted to the voters, amounts in law to a statutory restriction, and 
such indebtedness shall not be incurred unless the measure is approved 
by the voters, although it is classed as a necessary expense. Comrs. v.  
W e b b ,  148 N.  C., 120; Hendersonville v. Jordan, 150 N. C., 35; Ellison 
v.  Williamston, 152 N.  C., 147. 

As to the bonds for schoolhouses the judgment is affirmed; the issu- 
ance of those proposed for road construction should have been enjoined. 
As thus modified the judgment is affirmed. 

Modified and affirmed. 
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ORA INGRAM AND H,ER HUSBAND, R. D. INGRAM ET AL. V. JOHN 
PLOTT ET AL. 

(Filed 31 January, 1928.) 

Trials-Instructions-Applicability to Pleadings and Evidence--Appeal 
and Error--Undue Influence. 

In  an action based upon undue ihfluence and other issues as to whether 
the intestate by deed intended to divide his lands among: his sons, and his 
personalty among his daughters, charging his sons certain amounts of 
money, as evidenced by their notes payable to him, but to be used for the 
benefit of his daughters, the matter is one to be determined by the jury 
according to the evidence and under proper instructions, and an instruc- 
tion that the matter was one of adjustment of the rights of the parties by 
the court and jury, etc., and that the notes, being payable to the estate, 
would be distributed equally among the sons and daughters, virtually 
cutting out the daughters from a share of the estate, rind that the jury 
were to consider this upon the question of undue influence, when the sons 
had waived their rights in the personalty, is reversible error. 

APPEAL by defendants from Stack, J., at May Term, 1927, of HAY- 
WOOD. New trial. 

Action to have certain deeds executed by the father of plaintiffs and 
defendants, since deceased, by which lands described therein were con- 
veyed to defendants, set aside and declared null and void, for that the 
execution of same was procured by fraud and undue influence, and for 
other relief. 

The issues submitted to the jury were as follows: 
"1. Was the execution of the deeds by Nontraville Plott to the defend- 

ants, on 9 March, 1920, procured by the undue influence of the defend- 
ants, or either of them, as alleged in  the complaint? Answer: . . . . . . . .  

"2. I f  not, was i t  the intention of the said Montraville Plott that the 
lands conveyed by said deeds in excess of $2,000 each should be ad- 
vancements to the defendants, as alleged in the amended complaint? 
Answer : ... . . . . . .  

"3. What was the reasonable market value of the lands conveyed to 
defendants on 9 March, 1920, subject to the life estate of the grantors? 
Answer : ......... 

"4. What was the reasonable market value of the timber on said 
lands, which was reserved during the life of Montraville Plott on 

......... 9 March, 1920 1 Answer : 
"5. Were said deeds executed upon the understanding and agreement 

that the defendants would accept the lands therein conveyed as their 
share of the estate of Montraville Plott, and that the plaintiffs should be 
paid the notes out of the sale of the timber described in the complaint as 

......... their share thereof 1 Answer : 
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"6. I f  so, was said understanding and agreement entered into with the 
fraudulent intention on the part of the defendants at  the time that the 
same should never be complied with and performed by them, as alleged 
in the complaint ? Answer : . .... ...." 

The jury having answered the first issue "Yes," under the kstruc- 
tions of the court, did not answer the remaining issues. The first issue, 
with the a f imat ive  answer thereto, was accepted by the court as the 
verdict. 

From judgment on this verdict defendants appealed to the Supreme 
Court. 

Alley & Alley, Morgan & Ward, M. G. Stamey and Rollins & 
Smarthers for plaintiffs. 

A. Hall Johnson and H a n w h  & Hannah for defendants. 

CONNOR, J. Plaintiffs, Ora Ingram, Emma Hyatt, Kowa Medford, 
Lona Roels and Una Plott, are daughters of Montraville Plott and his 
wife, Hrs .  Julia Plott;  all of said plaintiffs are or have been married, 
except Una Plott. Defendants, John Plott, George Plott, Ellis Plott, 
Samuel Plott and Vaughn Plott, are their sons. Montraville Plott died 
on or about 27 November, 1924. H e  left surviving his widow, Mrs. 
Julia Plott, and said sons and daughters, as his heirs at  law. H e  died 
intestate. 

On 9 March, 1920, and for many years prior thereto, the said Montra- 
ville Plott was the owner and in  possession of certain lands situate in 
Haywood County, North Carolina. On said date the said Montraville 
Plott and his wife executed three deeds, by which they conveyed to their 
sons, named in said deeds, respectively, as grantees, the lands described 
therein. Each of said deeds was filed for registration in the office of the 
register of deeds of Haywood County, on 21 June, 1920, and was there- 
after duly recorded. The consideration recited in  each of said deeds, 
for the conveyance of land described therein to each of said sons, is 
$4,000, %2,000 of which was an advancement to said sons; each of said 
sons was required to pay the remaining $2,000 in cash, as evidenced by 
his note payable to Montraville Plott. A life estate in all of the lands 
conveyed by said deeds was reserved therein to Montraville Plott and his 
wife, Julia Plott. The timber on said lands was also reserved to Mon- 
traville Plott, for and during his life. These deeds were prepared by 
an attorney upon instructions given to him by the said Montraville 
Plott. After they were executed, they were retained in  the possession of 
said attorney, under the instructions of said Montraville Plott, until 
each grantee had executed the note, evidencing part of the purchase 
price for the land conveyed to him. The said deeds were then filed for 
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registration by the said attorney, in accordance with the express instruc- 
tions of the said Montraville Plott. 

There was evidence tending to show that at  the time said deeds were 
executed the said Nontraville Plott expressed the opinim that his lands 
were then worth about $20,000, and that it was his purpose to give his 
said lands at  his death to his five sons, and to give to his five daughters, 
all of whom, except his daughter Una, were or had been married, the 
sum of $10,000, this being the total amount of the notes which he 
required his said sons to execute as part of the consideration for said 
deeds. 

I n  the original complaint filed in this action plaintiffs alleged "that 
the execution of each and every one of the foregoing deeds of convey- 
ance was procured through the undue and fraudulent influence and 
coercion of the said defendants (other than Samuel C. Plott), and that 
by reason of the aforesaid fraudulent and undue influence and coercion 
in the execution of said deeds, the same, and each of them became and 
was fraudulent and void." 

They further alleged therein "that the defendants (other than Samuel 
C. Plott), by fraudulent collusion among the said defendants and the 
parties to whom the deeds were delivered in escrow, fraudulently, tvrong- 
fully and unlawfully procured the possession of the said deeds set out in 
the next preceding paragraph hereof, and said deeds were wrongfully 
and unlawfully caused to be put to record as hereinbefow set out, on the 
records of deeds of Haywood County, and upon the death of the said 
Montraville Plott the said defendants (other than Samuel C. Plott) 
wrongfully went into possession of said lands described in their several 
said deeds, and are now in possession of said lands, claiming title under 
and through said deeds." 

Said allegations are denied in the answer filed by defendants (except 
Samuel C. Plott and his wife). I t  is admitted, however, that the male 
defendants, and each of them, are in the rightful possesr~ion of the lands 
described in  their deeds, and have been in such possessicm since the date 
of their execution. 

I n  an amendment to the complaint filed by leave of court during the 
trial, plaintiffs alleged that "said deeds were made with a distinct 
understanding and agreement that the same should be held in escrow 
until the notes hereinbefore mentioned should be paid, and the timber 
so reserved should be sold, and until the proceeds of said notes and 
timber should be paid to the plaintiffs herein; and thai the defendants 
(other than Samuel C. Plott) at the time said deeds were executed, and 
prior thereto, and thereafter agreed to abide by the aforesaid division of 
the said estate, and to accept the lands conveyed by said deeds as their 
full share of said estate, respectively, and in like manner at  the time 
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aforesaid agreed that said deeds should be held and remain in reserve, 
and that they should not be delivered to them and placed on record until 
after the aforesaid notes had been collected and the said timber sold and 
the proceeds thereof paid to plaintiffs." 

I n  answer to the said amendment to the complaint, the answering de- 
fendants say that said amendment "is totally false and untrue in its 
entirety, and these answering defendants therefore deny the same, and 
in this connection adopt their former answer in  reply to each and erery 
allegation contained in said amended complaint." 

I n  their further answer to the original complaint defendants say: 
"That on and prior to 9 March, 1920, Montraville Plott, the father of 

the feme plaintiffs and the male defendants herein, while of consider- 
able age, was hale and hearty, and held and retained his full mental 
vigor; that at  said time and prior thereto it mas and had been his inten- 
tion that his sons, to wit, the male defendants herein, should have, 
possess and hold all of the real estate of which he was then seized, and 
that the girl children, to wit, the five plaintiffs herein, should have and 
receive in lieu of any interest in real estate that he, the said Xontra- 
ville Plott, may own, the sum of $2,000 each; that the said Montraville 
Plott as aforesaid was a man of strong mind, and these answering de- 
fendants are advised and believe, conceived his own plan of dividing his 
estate as aforesaid, without the knowledge, consent, request or persua- 
sion of any of the defendants herein, and certainly and most positively 
mithout the knowledge, consent, request or persuasion of any of these 
answering defendants, but pursuant to his own plan employed an attor- 
ney at law of high standing and reputation to draw the deeds referred to 
in the com~laint." 

Defendants further say in  their answer to the original complaint that 
each of them is ready, able and willing to pay his note, now held by the 
administrator of their father; that there are no creditors of their 
father's estate, and that the plaintiffs are and ought to be entitled, in 
law and equity, to the proceeds of said notes, subject to such interest, if 
any, as their mother, as widow of Montrarille Plott, may have in and to 
such proceeds. 

There are thirty-six assignments of error set out in the record on this 
appeal. We do not deem it necessary to discuss or to decide whether all 
of these assignments of error should be sustained or not, in view of our 
decision with respect to assignment based upon the exceptions to the 
charge to the jury. 

The court charged the jury as follows: 
"Gentlemen of the jury, this is an action by certain plaintiffs, the 

daughters of Mr. MontraviIle Plott, against the defendants, who are his 
sons, to adjust the rights of the parties in the property of their father. 
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That is what you and I, and the lawyers and the officers of the court are 
trying to do--to ascertain the rights of the parties and adjust them." 

Defendants excepted to this instruction, and assign same as error. 
The court further charged the jury as follows: 
'(That is to say, gentlemen of the jury, a man can do lwith his property 

whatever he desires to do with i t ;  he can cut out part of his children 
and give it all to part of them; he can cut out all, if he wishes to, and 
give the property to a stranger, if that is what he wants to do. Nothing 
else appearing, the presumption is that every parent intends equality 
among his children; that they love them all alike, bnt if a man has 
sufficient reason and desires to do so, he can dispose of his property, 
either by will or by deed, as he pleases, regardless of whether it is just 
or meets with your or my approval.'' 

Defendants excepted to this instruction and assign same as error. 
The court further charged the jury as follows: 
"You may consider, gentlemen of the jury, that those who were 

injured had no opportunity to be present and that i t  was made in their 
absence. You may consider that the deeds to all the land had the effect 
to cut out the plaintiffs in the real estate of their father as bearing upon 
the question of whether he would have made an unequa.1 distribution of 
his property if he had had the exercise of his own free will. That is a 
circumstance which you may consider as bearing upon whether or not 
undue influence was exercised upon Mr. Plott." 

Defendants excepted to this instruction and assign same as error. 
The court further charged the jury as follows: 
"Something has been said about a tender of $2,000 to the plaintiffs in  

the answer of the defendants, but the tender in  the answer is made 
subject to the right of the administrator and administratrix. The court 
instructs you that the rights of the administrator and administratrix 
are that they are the owners of the notes and have the right to recover 
in full the amount of the notes, the notes not being made payable to the 
girls, but to the father, and not being paid off i n  his lifetime, i t  goes to 
his legal representatives to enforce payment, and that when collected the 
proceeds would pass under the statutes of distribution, five-elevenths 
going to the boys and five-elevenths going to the girls, rmd one-eleventh 
to the mother. The court instructs you that that is the way i t  would be 
divided. The notes are payable to Montraville Plott, and if not collected 
in his lifetime they are to be collected by his administrator and ad- 
ministratrix." 

Defendants excepted to this instruction and assign same as error. 
I n  view of the allegations in the answers of defendants, and of evi- 

dence offered at the trial tending to sustain these allegations, defendants' 
assignments of error, based upon exceptions to the fo:regoing instruc- 
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tions, must be sustained. These instructions were prejudicial to defend- 
ants, especially when they are considered in connection with the colloquy 
which had taken place during the triaI and in the presence of the jury 
between the court and counsel for defendants. Defendants excepted to 
the questions and comments of the court, tending to show that, in  the 
opinion of the court, if the first issue should be answered by the jury 
"No," plaintiffs would receive no part of their father's estate under the 
division made by him, as alleged by defendants. Defendants, in their 
answer, as distributees of their father's estate, had ratified this division, 
and thereby waived their rights, as such distributees; they could not, of 
course, bind their mother, the widow of the deceased, with respect to her 
rights. Defendants had also alleged that there were no debts to be paid 
by the administrator out of the estate. There was evidence, sustaining 
this allegation. Indeed, there was no contention to the contrary. The 
intestate died in 1924. and this action was tried in 1927. I t  was not the 
function of the court and jury to adjust the rights of the parties to the 
action in the property of their father. I t  was the duty of the jury to sit 
together, hear the evidence pertinent to the several issues submitted to 
them, and to render their verdict accordingly. I t  was the duty of the 
court to adjudge the rights of the parties, according to the verdict. The 
prejudicial error in the instruction, first excepted to by defendants, was 
not cured by the general principles upon which the other instructions 
are based. These instructions are not applicable to the facts which the 
uncontradicted evidence upon the trial tend to establish. 

Defendants earnestly insist that other assignments of error appearing 
in the record should be sustained. As we are of the o ~ i n i o n  that defend- 
ants are entitled to a new trial for the errors in the instructions to the 
jury, we do not deem i t  necessary to pass upon these assignments of 
error. For the errors in the charge to the jury, there must be a 

New trial. 

IN RE NELLIE BARTLETT CHASE. 

(Filed 31 January, 1928.) 

1. States-RelationshipForca of Judgments of Other State-"Full 
Faith and Credit." 

While under our government the states of the United States retain their 
individual sovereignties, and without special constitutional or valid legis- 
lative provisions to the contrary the judgments of each State are to be 
regarded in the courts of every other State as foreign judgments having 
no extra-territorial effect, except, that as modified by the Federal Consti- 



tution, they shall be given full faith and credit as to their judicial pro- 
ceedings, etc., and as modified by Congress under the power to prescribe 
by general laws the manner in which they be proved and the effect thereof. 

2. Same. 
Ry the Federal Constitution with the statutory provisions relating 

thereto the judgments of the courts in each State are  given the same 
conclusire effect, a s  records, in all the states a s  they had a t  home, and 
though it does not make them clon~estic judgments i ~ ;  the other states, 
to all intents and purposes, i t  does give them general validity, faith and 
credit a s  evidence in the courts. 

3. Guardian and Ward-Foreign and Ancillary Guardianship. 
TVhere under proceedings duly had in another State under an inquisi- 

tion for lunacy, a person has been declared insane and a guardian of his 
person and property  ha^ been thereiu had. and in the exercise of the au- 
thority thus derived, the guardian has had his ward confined in a n  
asylum in this State as  being best suited to the cure and well being of his 
ward:  Held ,  our courts in recognition of the Federal comity laws may, 
as  a matter of comity, uphold here the relationship of guardian and ward, 
and the e ~ e r c i s e  of the guardian's reasonable judgmel t in confining his 
ward in the private institution of our State, there being nothing contrary 
to our public policy, good morals or natural justice or against our statute 
or organic law in so doing. 

4. Insane Persons-GuardinnshipRights of Foreign Guardians in This 
State. 

The proceedings in another State declaring a person insane is a de- 
termination of status, and when such proceeding is according to the law 
of the other State, the status, a s  declared, will usually be upheld in this 
State, a s  a matter of general recognition. 

,\PPEAL b y  Charles W. Bart le t t ,  guard ian  of Nellie Bar t le t t  Chase, 
f r o m  Shazu, J., a t  J u n e  Term,  1927, of BUNCOMBE. Reversed i n  par t .  

T h e  cause was brought to  th i s  Cour t  a t  the  S p r i n g  T e r m  of 1927 by 
cer t iorar i  to  review a judgment  which denied Mrs.  Chase's petition f o r  
her  discharge f r o m  a hospital i n  Asheville on  a w r i t  of habeas corpus. 
193 N. C., 450. T h e  facts  with regard t o  her  detention appear  i n  the 
record of t h a t  proceeding. I n  May,  1926, i n  a n  inquisition of lunacy 
instituted i n  t h e  county judge's court  of D a d e  County,  Florida,  i t  was  
judicially determined t h a t  Mrs.  Chase was insane;  t h a t  she was not indi-  
gent, a n d  t h a t  she should be delivered t o  t h e  ca re  a n d  custody of her  
brother, Charles  W. Bart le t t ,  "to be  admit ted t o  a p r iva te  hospi tal  f o r  
care, maintenance and  treatment." Charles W. Bar t le t t  was du ly  ap-  
pointed b y  t h e  same court  g u a r d i a n  of h e r  person a n d  of her  estate. H e  
brought h i s  w a r d  to N o r t h  Carol ina a n d  put her  i n  a p r iva te  hospi tal  i n  
Asheville f o r  t reatment .  Thereaf te r  a writ of habeas corpus was sued 
out on  h e r  behalf, a n d  a t  t h e  hearing, i n  addition to  the  foregoing facts, 
i t  1vas found  t h a t  she could no t  be  discharged a n d  allowed h e r  l iber ty 
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Without endangering her own safety and the safety of others. After the 
argument here, the cause was remanded for the purpose of obta~ning a 
definite adjudication of the question whether the petitioner was unlaw- 
fully restrained of her liberty. I t  was said in the opinion that if i t  
should be adjudged that her confinement-is unlawful and that she is 
insane a temporary order might secure her safety pending further pro- 
ceedings. 

The cause was afterwards heard before Judge Shaw, and upon full 
investigation he adjudged that the petitioner is insane and should be 
restrained; that the proceedings in the county judge's court of Dade 
County, Florida, were legal and entitled to full faith and credit in 
that State so far as the adjudication of insanity and the appointment of 
the guardian were concerned, but that the guardian was without au- 
thority to have custody of his ward in this State or to commit her to a 
hospital here for treatment; and that she be discharged from the custody 
of her guardian, but should be detained in the Appalachian Hall in 
dsheville pending further orders of the court. The guardian excepted 
and appealed. 

Wells, Blackstock & Taylor and Joseph W .  Little for petitioner. 
N a r k  1V. Brown for guardian, appellant. 

A ~ ~ n r s ,  J. I n  Buckner v. Finley, 2 Peters, 586, 7 Law Ed., 528, it is 
said: "For all national purposes embraced by the Federal Constitution, 
the states and the citizens thereof are one, united under the same sover- 
eign authority, and governed by the same laws. I n  other respects the 
states are necessarily foreign to and independent of each other. Their 
constitutions and forms of government being, although republican, alto- 
gether different, as are their laws and institutions.'' Blthough forming 
a confederated government the states retain their individual sovereign- 
ties, and without special constitutional or legislative provision the judg- 
ments of each State mould be regarded in the courts of every other State 
as foreign judgments. I t  was upon this theory and in strict accord with 
it that provision was made for giving in the courts of each State full 
faith and credit to the public acts, records, and judicial proceedings of 
every other State and authorizing the Congress to prescribe by general 
laws the manner in which such acts, records, and proceedings shall be 
proved, and the effect thereof. Fed. Const., Art. IT, see. 1. The statute 
prescribing the mode in which the records and judicial proceedings of 
the courts of any State shall be proved provides that the records and 
judicial proceedings so authenticated shall have such faith and credit 
given to them in every court within the United States as they hare bp 
law or usage in the courts of the State from which they are taken. R. S., 
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see. 905; U. S. Compiled Sts., see. 1519. That is, this act, in connection 
with the constitutional provision, gives to the judgments of each State 
the same conclusive effect, as records, in all the Statea as they had a t  
home; it does not make the judgments of other States domestic judg- 
ments to all intents and purposes, but it gives them general validity, 
faith and credit as evidence in  the courts. Mills v. Durgee, 7 Cranch, 
481, 3 Law Ed., 411; Thompson v. Whi tman ,  18 Wallace, 457; 21 Law 
Ed., 897; Story's Conflict of Laws, see. 609; Cooley's Principles Const. 
Law, 185. But the record is conclusive evidence only of the matter ad- 
judged. "It  must be obvious, when the Constitution declared that full 
faith and credit shall be given in each State to the public acts, records, 
and judicial proceedings of every other State, and provides that Con- 
gress may, by general laws, prescribe the manner in which such acts, 
records and proceedings shall be proved, and the effect thereof, that the 
latter clause, as it relates to judgments, mas intended to provide the 
means of giving to them the conclusiveness of judgments upon the 
merits, when it is sought to carry them into judgmentri by suits in  the 
tribunals of another State. . . . The judgment does not carry with 
it into another State the efficacy of a judgment upon property or per- 
sons, to be enforced by execution." M'Elmoyle v. Cohen,, 13 Peters, 312, 
324, 10 Law Ed., 177, 183. 

I n  view of this principle it should be observed that by suing out the 
writ of habeas corpus the petitioner did not seek to enforce the judg- 
ment given by the court in  Florida, in the sense of carrying it into a 
judgment in this State. Nor did she assail it as being ineffective in the 
domestic jurisdiction. The basis of her petition is the alleged unlawful 
restraint of her person in North Carolina under a judgment which was 
rendered in another State and which, she contends, has no extra-terri- 
torial force. With exceptions due to clauses in the Federal Constitu- 
tion each of the States is regarded as a legal unit;  but under the pro- 
vision that "the citizens of each State shall be entitled to all privileges 
and immunities of citizens of the several States" (Art. IT, sec. 2) ,  the 
petitioner had the right to contest the legality of her detention by the 
writ of habeas corpus. Cooley's Principles Const. Law, 187. 

The procedure in Florida determined the petitioner's status, and 
status is usually a matter of general recognition. The condition of her 
mind was ascertained by the method prescribed in the first volume of the 
Florida Compiled Laws Annotated. Sec. 1200 sets forth the requisites 
of the petition; see. 1201, the duty of the judge, and of' the examining 
committee who, before proceeding, must secure the presence of the sup- 
posed insane person, and thereafter make a report; and see. 1203, the 
duty of the court after due consideration of the report made by the 
examining committee. I f  the person is found to be insane the court 
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shall so adjudge or decree. The clause providing that such person shall 
be delivered to the Florida Hospital for the Indigent Insane is qualified 
by the provision that if any responsible person offer to assume the care 
and custody of a harmless person without cost to the State or county 
the court, in its discretion, may make an order to this effect. I t  mas 
accordingly decreed that Mrs. Chase should be delivered to the care and 
custody of her brother, Charles W. Bartlett, to be admitted to a private 
hospital for care, maintenance and treatment. She was thereupon car- 
ried to Asheville and admitted into a private hospital. 

The position of the guardian is, not that he has attempted to change 
the domicile of his ward, but has sought the best available agency for 
effecting her cure, and that the decree of the Florida court, if without 
extra-territorial effect, should be upheld under the doctrine of comity 
between the States. 

I t  is important to recall the fact that the respondent is the petitioner's 
only guardian; the rights of opposing guardians, resident and foreign, 
are therefore not involved. And i t  may be granted that as a rule the 
authority of the respondent will be regarded as limited to the State in 
which he was appointed guardian. P e n n o y e r  v. N e f f ,  95 U.  S., 714, 24 
Law Ed., 565; Hoyt v. S p r a g u e ,  103 U.  S., 613, 631, 26 Law Ed., 585, 
592; M o r g a n  v. P o t t w ,  157 U. S., 195, 39 Law Ed., 670. Ordinarily a 
guardian cannot, as the assertion of a legal right, transfer the power to 
control the person of his ward beyond the limits of the sovereignty from 
which his authority was derived; still there is a sense in which the power 
conferred by his appointment may follow the petitioner's person. Town- 
send v. Kendal l ,  4 Minn., 77 A. D., 534. While the appointment by the 
Florida court cannot ex proprio  v igore  have any extra-territorial force 
or operation, effect may-be given it by way of c o r n y .  The guiding 
principle is stated in the words of Ckie f  Jus t i ce  B ige low:  "It is the duty 
of the courts of this State, in the exercise of that comity which recog- 
nizes the laws of other States when they are consistent with and in har- 
mony with our own, to consider the status of guardian which the peti- 
tioner h$ds under the laws of another State as  an important element in 
determining with whom the custody of the child is to continue. I t  would 
not do to say that a foreign guardian has no claim to the care or con- 
rrol of the person of his ward in this commonwealth. I f  such were the 
rule, a child domiciled out of the State, who was sent hither for purposes 
of education, or came within the State by stealth, or was brought here 
by force or fraud, might be emancipated from the control of his right- 
ful guardian, duly appointed in  the place of his domicil, and thus escape 
or be taken out of all legitimate care and custody. But in such cases 
the foreign guardian would not be regarded here as a stranger or in- 
truder. His  appointment in  another State as guardian of an infant, 
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with powers and duties similar to those which are by our laws vested in 
guardians over the persons of their wards, would entitle him to ask that 
the comity of friendly states having similar laws and usages should be 
so far  recognized and exerted as to surrender to him the infant, so that 
he might be again restored to his full rights and powers over him, by 
removing him to the place of his domicil. And if i t  should appear that 
such surrender and restoration would not debar the infant from any 
personal rights or privileges to which he might be entitled under our 
laws, and would be conducive to his welfare and promote his interests, 
it would be the duty of the court-to award to the foreign guardian the 
custody of the person." Woodworth v. Spring, 86 Masa., 321. 

While comity is a rule of practice and not a rule of law, i t  has sub- 
stantial value in securing uniformity of decision; it does not command, 
but i t  persuades; i t  does not declare how a case shall be decided, but 
how with propriety i t  may be decided. I t  is more than mere deference 
to the opinion of another, for by virtue of the doctrine rights acquired 
under a statute enacted or a judgment rendered in one State will be 
giyen force and effect in another, if not against public policy; and as 
pomted out in R. R. v. Babcock, 154 U. S., 190, 38 Law Ed., 958, to 
justify a court in  refusing to enforce a right which aczrued under the 
law of another State, because against the policy of our laws, it must 
appear that i t  is against good morals or natural justice, or that for 
some other such reason the enforcement of it would be prejudicial to the 
general interests of our own citizens. 11 C. J., 1236; Emory v. Gree- 
nough, 3 Dall., 369, 1 Law Ed., 640; Bank v. Donnally, 8 Peters, 361, 
8 Law Ed., 974; The China v. Walsh, 7 Wall., 53, 19 Law Ed., 67. And 
this is a matter which each State must decide for itself. Finney v. Guy, 
189 U. S., 335, 47 Law Ed., 839. 

We find nothing in our own laws which declares it against public 
policy, good morals, or natural justice to recognize as a matter of comity 
the judgment given in the Florida Court, on which the, petitioner was 
admitted into a private hospital in this State for cure, maintenance, and 
treatment. I f  a court of chancery may assist a guardian in compelling 
his ward to go to a school outside his State (2  Story'13 Eq. Jur., see. 
1340; Towmend v. Kendull, supra; Woodworth v. Xprii~g, suprai), why 
may it not as a matter of comity give countenance and approval to the 
admittance of an insane ward into a private hospital outside his State? 
The petitioner is yet insane. On the former hearing Judge Schenck 
found as a fact that the respondent is the petitioner's only close relative, 
and that he has acted for the best interest of the petitioner in causing 
her to be confined for treatment; and it is said in the appellant's brief 
that Judge Shaw expressed the same opinion. At any rate, there is 
no finding that he is  not fit and suitable for the position of guardian. 
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As we understand, Judge Shaw discharged the petitioner on the ground 
that  the judgment of the Florida court, of itself, has no operation out- 
side the limits of that  State. I f  this proposition of law be granted, i t  
does not operate to  prevent the application of the doctrine of comity, 
upon which our decision is made to rest. 

So  much of the judgment as declares that  the respondent is without 
authority as  guardian to have the custody of the petitioner in North 
Carolina or to  commit her to a private hospital herein, and tha t  she 
be discharged from his custody as guardian, is reversed, and the relation 
heretofore existing between the respondent and the petitioner as 
guardian and ward is restored. I n  other respects the judgment is 
affirmed. 

Reversed i n  part. 

GRADP SHEETS, LAURA SHEETS, AND LAURA 
JAMES SHEETS, V. J .  G. FLYNT TOBACCO 
SHEETS. 

(Filed 31 January, 1928.) 

SHEETS, GUARDIAN OE' 

CONPANP AND H. C .  

1. Guardian and Ward---Care of Ward's Estate--Liability of Guardian. 
In the investment of funds belonging to his ward, the guardian is not 

liable for a loss to the estate by reason only that he has not followed the 
statutory directions in making the investments, if he has exercised a 
sound discretion commensurate with his duties, and good faith upon 
inquiry, and caution, to the interest that the corpus of the estate be pre- 
served and a reasonable income, as required by law, be provided for his 
ward; and when the statutory requirements as to the kind and nature of 
the investments has been followed, to attach a personal liability on him, 
or liability on his surety, it must be made to appear that he acted in  
fraud or gross negligence in respect to the duties the law imposes on him. 

2. Guardian and Ward-Care of Ward's EstatsLiability of Third Parties 
-Primary and Secondary Liability. 

The liability of a guardian for an investment of funds of his ward in 
the preferred stock of a private corporation, is primary, and must be 
established before a judgment against the corporation for selling the stock 
and accepting payment with the knowledge that the guardian had therein 
wrongfully used funds belonging to the ward's estate. 

APPEAL by defendant, J. G. Flynt Tobacco Company, from judgment 
of Finley, J., a t  February Term, 1927, of FORSYTH. Reversed. 

Action to recover of defendant company a sum of money received by 
it from the guardian of plaintiffs as the price of preferred stock pur- 
c h a s d  by said guardian as an  investment of funds in his hands, belong- 
ing to plaintiffs as his  wards. 
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From judgment of Superior Court, affirming the judgment of the 
county court of Forsyth County, defendant Tobacco Company appealed 
to the Supreme Court. 

Fred M .  Parish fm plaintiffs. 
Hastings d Boo0 and Manly, H d r e n  d Womble for defendad To-  

bacco Company. 
Aichmond Ruclcer for defendant H. C. Sheets. 

CONNOR, J. This action was begun in  the county court of Forsyth 
County on 2 February, 1926. I n  their complaint filed in said court 
plaintiffs demand judgment that they recover of defendant, J. G. Flynt 
Tobacco Company, the sum of $9,000, with interest thereon from 2 June, 
1921. 

After the complaint was filed, upon motion of defendant Tobacco 
Company, H. C. Sheets was made a party defendant. No judgment or 
relief against said defendant was demanded by plaintiffs; the Tobacco 
Company, however, in its answer to the complaint alleged "that if there 
is any liability accruing against any one on account of the matters and 
things set out in the complaint, it is the liability in the first instance of 
said H. C. Sheets." At the close of the evidence on the trial in the 
county court, upon his motion for judgment as of nonsuit, the action 
was dismissed as to defendant, H. C. Sheets. Upon the verdict, and 
upon admissions made in the pleadings and during the trial, judgment 
was rendered that plaintiffs recover of defendant, J. G. Flynt Tobacco 
Company, the sum of $9,000, with interest thereon froin 2 June, 1921. 
I t  was stipulated, however, by and between the parties that this judg- 
ment should be credited with the sum of $1,890, this being the total 
amount of the dividends on the preferred stock of defendant company, 
issued to and held by H. C. Sheets, guardian of plaintiffs, which were 
paid by said company to said guardian from 2 June, 1!)21, to 1 Febru- 
ary, 1924. This stipulation is incorporated in the judgment. Defend- 
ant, H. C. Sheets, duly accounted for said dividends paid to him by 
defendant Tobacco Company. 

I t  appears from admissions made in  the pleadings that on 2 June, 
1921, H. C. Sheets, father of plaintiffs, each of whom was at  said date 
an infant, was their guardian. R e  had in hand, as such guardian, the 
sum of $9,000, in cash, which sum he had received as part of the estate 
of his wards, each being entitled to one-third thereof. For the purpose 
of investing said sum, in  order that he might receive therefrom an 
income for his wards, he purchased, as guardian, of defendant, J. G. 
Flynt Tobacco Company, a corporation, organized and doing business 
under the laws of the State of North Carolina, ninety &ares of its pre- 
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ferred stock, of the par value of $9,000; he paid for said shares of 
stock the sum of $9,000, using for that purpose the money in his hands 
belonging to the estate of his wards; he caused the certificates for said 
shares of stock to be issued to him as guardian. The defendant, J. G. 
Flynt Tobacco Company, sold said shares of stock to H. C. Sheets, re- 
ceived from him the said sum of $9,000, and issued to him as guardian 
the certificate for same, with knowledge that H. C. Sheets was guardian 
of plaintiffs, and that he had purchased said stock as such guardian, as 
an investment of funds in his hands belonging to his wards. Dividends 
declared on said stock were paid by said company to said H. C. Sheets, 
as guardian. The last dividend was paid on or about 1 February, 1924. 
Since said date the business of said defendant company has not pros- 
pered, and at  the commencement of this action said preferred stock was 
not worth par. 

The plaintiffs, Grady Sheets and Laura Sheets, became of age in 
1924; thereafter, H. C. Sheets, without contest on his part, was re- 
moved as guardian of James Sheets, who has not yet arrived at the age 
of twenty-one, and Laura Sheets was duly appointed as his guardian. 
Thereafter, on 2 February, 1926, plaintiffs began this action to recover 
of defendant, J. G. Flynt Tobacco Company, the sum of $9,000, with 
interest from 2 June, 1921. 

Plaintiffs contend that they are entitled to recover said sum of said 
defendant, for that their guardian, H. C. Sheets, was without power or 
authority as such guardian to invest funds belonging to them in the 
purchase of preferred stock of said company; that said company knew 
that said guardian was without such power or authority and received 
and now holds said sum without any right or title to same; and that 
plaintiffs, upon surrender of said certificate of stock, are now entitled to 
recoyer of said company said sum with interest thereon from the date 
of its receipt. 

Defendant contends that the guardian had the power and authority to 
invest said sum in the purchase of its preferred stock and that such pur- 
chase was made in  good faith and after due diligence on the part of the 
guardian; that if such purchase was made without good faith or without 
due diligence on the part of said guardian, said defendant was without 
knowledge of such lack of good faith or due diligence. Other matters in 
defense of plaintiffs' right to recover in this action are set up in the 
answer. 

The judge presiding at  the trial in the county court, after the plead- 
ings had been read, and before any evidence had been offered, stated that 
he was of opinion that the purchase by the guardian of stock of defend- 
ant company, as an investment of funds in his hands as guardian, was 
unlawful, for that such investment was not authorized by statute in 
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North Carolina, and was in  violation of principles of law applicable to 
such investments. I t  is conceded that there is no statutory authority 
in this State for the investment of guardian funds in. the stock of a 

u 

private corporation; it is contended, however, by defendant that such 
investments are not prohibited, either by statute or by any general prin- 
ciples applicable to investments by guardians. I n  a c c ~ ~ d a n c e  with the 
Court's opinion as stated above, the first and second :Issues were sub- 
mitted to the  jury, as determinative of plaintiff's right tso recover in this 
action. The Court declined to submit issues tendered bv defendant com- 
pany, presenting matters relied upon by said defendant, in  its answer as 
defenses to plaintiff's right to recover in this action. Defendant's assign- 
ments of error, based upon exceptions to the issues submitted and to the 
refusal to submit the issues tendered by it, were not sustained on its 
appeal to the Superior Court, and the judgment of the county court was 
affirmed. I n  this, defendant on its appeal to this Court from the judg- 
ment of the Superior Court, contends that there was error, for which 
the judgment of the Superior Court should be reversed to the end that a 
new trial in the county court may be ordered. 

We have thus presented for decision by this Court as the preliminary 
question involved in  this appeal, whether a guardian who has in hand 
funds belonging to his ward, which he is required by law to invest, is 
authorized to invest such funds in the purchase of stock of a private 
corporation. This question does not involve, in the first instance, the 
further question as to whether a guardian who has made such an invest- 
ment is liable for losses resulting from an unwise or improvident invest- 
ment in such stock. H e  may be held liable for such losses, although he 
had authority to purchase the stock, as guardian, and to pay for same 
with guardianship funds. The fact that he has made an investment of 
such funds, which he was authorized to make, does not; relieve him of 
liability for losses sustained by reason of such investment, if in  making 
the particular investment he failed to act in good faith and with due 
diligence. 

,cguardian is generally authorized to make any investment of funds 
in his hands, belonging to his ward, which, in his best judgment, arrived 
at  in good faith and after the exercise of due diligence, will secure the 
principal of said fund, and yield a reasonable income therefrom for the 
benefit of his ward's estate. All that can be, and all that should be 
required of him, in  making any investment is that he shall conduct him- 
self faithfully, and shall, at  the time, exercise a sound discretion. The 
principle stated in Harvard College v. Amory, 26 Maw., 446, and ap- 
proved generally by the courts of this country, is fair lo the guardian 
and just to the ward. "He is to observe how men of prudence, discre- 
tion and intelligence manage their own affairs, not in regard to specula- 
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tion, but in regard to permanent disposition of their funds, considering 
the probable income as well as the safety of the capital to be invested." 
I n  support of this principle, i t  is said in the opinion i n  that case: "Trus- 
tees are justly and uniformly considered favorably, and it is of great 
importance to bereaved families and orphans, that they should not be 
held to make good losses in the depreciation of stocks or the failure of 
the capital itself, which they hold in  trust, provided they conduct them- 
selves honestly, and discreetly and carefully, according to the existing 
circumstances, in the discharge of their trusts. I f  this mere held other- 
wise, no prudent man would run the hazard of losses, which may happen 
without any neglect, or breach of good faith." Guardians are not liable 
as insurers of investments made by them, whether such investments are 
made with or without statutory authority, or with or without express 
approval of the court having jurisdiction in the premises. 

I t  is well settled that a guardian and the sureties on his bond are 
liable to his ward for all moneys collected or received by him as such 
guardian, and not properly accounted for on the final settlement of the 
guardianship. Loftin v. Cobb, 126 N .  C., 58. H e  is liable not only for 
the principal sums collected or received by him as guardian, but also 
for interest or a reasonable income from such sums. I n  Gary v. Can- 
non, 38 N .  C., 64, Ruffin, C. J., says: "It is the duty of a guardian to 
keep the ward's money at interest and on good security; and that, under 
the penalty of being answerable for compound interest, if he will not 
reasonably endeavor to make it, and for the debt, if he allows it  to 
remain.on insufficient security. The Court, therefore, never under- 
takes to decide to whom a guardian shall lend money, nor how long he 
shall lend to a particular person. The investments are in the guardian's 
discretion, as they are upon his responsibility." For any loss or losses 
sustained by his ward's estate, by reason of investments made of 
guardian funds by the guardian, resulting from a breach of his duty 
with respect to such investments, the guardian and the sureties on his 
bond are liable. 

Inasmuch as the law imposes upon a guardian the duty to invest funds 
in his hands, belonging to his ward, it must follow that the guardian has 
power and authority, with respect to making investments, commensu- 
rate with this duty. I n  the exercise of this power and authority, con- 
ferred upon him in order that he may perform his duty, the guardian 
is and should be held to a high degree of diligence and good faith. I n  
Cobb v. Fountain, 187 IT. C., 335, it is said: "As a general rule, a 
guardian may discharge himself at  the termination of his trust by turn- 
ing over to the person lawfully entitled thereto whatever securities he 
may have taken in good faith as a result of the prudent management of 
his ward's estate.'' 



154 I N  T H E  SUPREME COURT. [I95 

An investment of guardianship funds, made by a guardian may be 
challenged by the ward or person entitled thereto upon a final settlement, 
upon the ground that such investment was not made in good faith and 
in the exercise of due diligence, unless such investmenl, was expressly 
authorized by statute or by order of court obtained prior. to the making 
of the investment. I f  the investment was made under statutory au- 
thority, or pursuant to an order of court, the guardian cannot be held 
liable for losses resulting therefrom, in  the absence of fraud.or gross neg- 
ligence. I n  the case of investments not so expressly authorized, the 
good faith and due diligence of the guardian may be cht~llenged, and if 
successfully challenged, he will be held liable for any and all losses re- 
sulting from the investment. Good faith and due diligence on the part 
of the guardian, however, will protect the guardian and the sureties on 
his bond, from liability for losses. 

I n  accordance with the foregoing principles, we must hold that there 
was error in refusing to sustain defendant's assignments of error based 
upon its exceptions to the issues submitted and to the refusal of the 
county court to submit issues as tendered upon the trial in  said court by 
defendant, and in affirming the judgment of said court. 

I f  there is any liability to plaintiffs for losses sustained by them from 
the investment of their funds in the preferred stock of defendant com- 
pany, such liability is primarily that of their guardian. I f  such invest- 
ment was made by him without good faith and without the exercise of 
due diligence, he and the sureties on his bond are primarily liable for 
such losses. Whether the defendant Tobacco Company in  any event can 
be held liable for such losses, must be determined after all the facts in 
controversy have been established. The defendant Tobacco Company is 
entitled to-a new trial in the county court, and to that end the judgment 
of the Superior Court must be 

Reversed. 
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ELLA C. THOMPSON AND VIRGINIA P. CIBOTTI v. STOKES BUCHANAN, 
MRS. BERTIE M. WILSON A X D  R. B. BUCHANAN. 

(Filed 22 February, 1928.) 

1. Pleadings-Counterclaim-When Can Be Pleaded-Action-Joinde- 
Actions in Tort, on Contract. 

Where the plaintiffs' action is to establish their title to and recover 
possession of mineral interest in a described 5-acre tract of land, and de- 
fendants set up as a counterclaim damages alleged to have been caused by 
the plaintiffs' slandei of their title in 500-acre t ract :  Held ,  the cross- 
action alleged is for damages founded upon a tort, and not on contract, 
and does not fall within the equitable principle of a suit to quiet title, 
under the provisions of C. S., 519, 521, 522, and a demurrer thereto is good. 

2. Evidence Competency-Ancient Records. 
Where the plaintiff's right of recovery for  mineral interests on a de- 

scribed tract of land, both parties claiming under a common source, is 
made to depend upon a transfer to plaintiff's antecedent in the chain of 
title by a recorded paper-writing stating that  the grantor in the deed 
acted solely as  the agent for the plaintiff's predecessor in title, and ap- 
peared on the registration books as  a part of the transaction in regular 
sequence, though not likewise ordered registered : Held, this record uu- 
disputed for a long lapse of time will become admissible a s  an ancient 
record, and its exclusion will be held reversible error to the plaintiff's 
prejudice. 
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APPEAL by plaintiffs from McElroy, J., at July  'Term, 1927, of 
MITCHELL. Reversed. 

The plaintiffs allege that they "are the owners of and entitled to the 
immediate possession of all the mineral interest, right and title in and 
to and upon the following described tract or parcel of land: Situate in 
Mitchell County, State of North Carolina, on the waters of Cane Creek, 
beginning on a walnut tree marked 'A' on the Turnpike Road and runs 
thence a near northwest course to a hole in the grourid near the top 
of a ridge, and near a shaft which was sunk by Love and Company; 
thence 5' south of west to Charles Burleson's old line; thence with 
his old line up to said Burleson's line established between him and 
Jeremiah Hughes; thence with that line to the branch; thence with the 
branch to the Turnpike Road; thence with the road to the beginning, 
containing five acres, more or less. That the defend~nts are in the 
wrongful and unlawful possession of the mineral interest in and to and 
upon the aforesaid described tract or parcel of land withholding the 
same from the plaintiffs." 

The defendant, R. B. Buchanan, filed a disclaimer. The other defend- 
ants, Stokes Buchanan and Mrs. Bertie M. Wilson, deny the allega- 
tions of the complaint. They further answer and allege that they are 
the owners in fee of 500 acres more or less of land, describing same, 
'(except the defendants, Stokes Buchanan and Bertie M. Wilson, dis- 
claim title to the mines and mineral interest in that tgmall parcel of 
land included within the red lines, and indicated by the red figures, 
1, 2, 3, 4, 5, and 6, on the map hereto attached and filed with this 
answer as a part thereof, said land being more particularly described 
and bounded as follows: Beginning on a wdnut  tree now standing on 
the north bank of the public road leading from Bakersville to Henson's 
Creek, and indicated on said map by the red figure 1, land runs north 
53' 30' west 30y2 poles to a hole near the top of the ridge and near 
a shaft which was sunk by Love and Company, as indicated on said map 
by the red figure 2; thence south 85' west about 1 2  feet to a stake 
in Charles Burleson's old line, as indicated on map by figure 3 ;  thence 
with his old line, north 80' west 30 feet to a stake in s,aid old line, as 
indicated on said map by the figure (red) 4 ;  thence m a r  east to the 
branch as indicated on the map by the red figure 5;  thence down and 
with the branch to the public road, aforesaid as indicated on said 
map by the red figure 6, thence to the beginning, red figure 1." 

They further set up, as a counterclaim to remove cloud from title and 
damages for "Unfounded claims of title to and ownership of the mineral 
interest, mines, mica and feldspar in the said 500-acre tract hereinbefore 
described and especially to the Hawk Mines located on said tract, which 
these defendants leased to various parties for the pulqpose of being 
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operated and mined for mica," and sets forth in  detail the conduct of 
plaintiffs in slandering the title so that  it could not be leased by tlie 
answering defendants, and p ray :  "That they be. declared the owners of 
the mineral interest in the 500-acre tract, except that  small strip within 
the red lines on the map filed herewith, together with the surface or soil 
i n  a large part  of said tract, thereby removing the cloud from the title. 
Fo r  damages against the plaintiffs in the sum of $5,000. Fo r  costs of 
action and for such other and further relief as to the court may seem 
right and just." 

The record discloses that plaintiffs demurred aye fenus  to the counter- 
claim set up  by tlie answer of tlie defendant. This denlurrer the cwurt 
overruled and plaintiffs excepted and assigned error. The  defendants 
ask that the tr ial  of their cross-action be proceeded with, which niotion 
the court denied and the cross-action continued to the next term of 
court. 

Plaintiffs offered in e~ idence  certain deeds and lease, together with 
the transfer of said lease frorn J. K. Irby,  J r . ,  to Heap  and Clapp. 
Defendants objected to the transfer on the grourid that  there is no proof 
of the transfer and no order of registration of the transfer. The court 
admitted so much of said instrument as precedes the transfer signed by 
J. K. Irby,  J r . ,  and excluded such purported transfer and the affidavit 
of J. K. Irby,  J r .  To the ruling of the court excluding such transfer 
and affida~it ,  plailitiffs excepted and assigned error. Plaintiffs offered 
affidavit of J. I<. Irby,  Jr . ,  dated 18  July,  1872, and registered as a 
declaratioli of trust on thp part of J .  K. Irby,  J r .  Defendants objected 
and the court sustained their objection and plaintiffs excepted and as- 
signed error. 

I t  is admitted that  the deed from Charles Burleson to J .  W. B o ~ ~ m a i i ,  
d n t d  12 Nay,  1872, and the deed from J. W. Bowman to Heap arid 
C'lapp, dated 1 3  July,  1872, and the agreement of lease between Charles 
Burlesari and J. K. Irby,  which has been admitted by the court, and the 
purported assignrrient made by J. K. Irby,  and tlie afficla~it of J. I<. 
Irby,  which was excluded by the court, follow each other in the order 
named in Book 7-A. The deed from Charles Burleson to J. W. Bowman, 
nliicli was executed on 1 2  May, 1872, was registered 18  October, 1872. 
The deed from J .  W. Bowman to John  G. Heap  and Elisha B. Clapp, 
of date 13 July,  1872, mas registered 18 October, 1872. T h e  lease frorn 
Charles Burleson to J. K. Irby,  of date 17 August, 1872, was registered 
19 October, 1872. The assignment of J. K. I rby  and the affida~it  of 
J. I<. Irby,  which were excluded by the court, were likewise registered 
19 October, 18i2.  

After reading the several deeds offered by plaintiffs, the court stated 
that he would hold the deed from Charles Burleson to J. TV. Bowman, 
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under which plaintiffs claim as a necessary link in their chain of title, 
void for uncertainty in the description, in the absence of £1 lease to Heap 
and Clapp in evidence and that both sides claiming under the same 
source of title under the admissions heretofore made plaintiffs could 
not recover, plaintiffs admitting that said deed was a necessary link 
in their chain of title connecting with the common source and also 
admitting that the purported lease, transfer and affidavit, iis hereinbefore 
mentioned, were lost and the originals could not be produced in evidence. 
To the foregoing holding of the court plaintiffs except, and in defer- 
ence to such holding submit to a nonsuit, excepted, assigned error and 
appealed to the Supreme Court. 

Plaintiffs offered deed from William Buchanan to Charles Burleson, 
dated 16 June, 1857, registered in Book 6, p. 164, on 8 May, 1868, in 
the office of the register of deeds of Mitchell County. The deed is proper 
in form, describes the land by metes and bounds "containing 500 acres 
more or less." I t  is admitted that both parties claim undl.r this deed as 
a common source of title. 

W .  B. Council and Squires h Whisnant for plaintiffs. 
W .  C .  Newland, S.  J .  Ervin and S. J .  Ervin, Jr., for defendants. 

CLARKSON, J. The first main ~ r o ~ o s i t i o n  to be determined: Should - 
the demurrer of plaintiffs to the counterclaim of defendants be sus- 
tained? We think so. The law in regard to "Slander of property" is 
stated in Newell Slande,r and Libel, 4th ed., part sec. 160, p. 196, as 
follows: "It permits an action to be brought against anyone who falsely 
and maliciously defames property, either real or personal, of another, 
and thereby causes him some special pecuniary damage or loss. As in 
all other actions dependent upon special damages there must be injury, 
and damage, the injurious words falsely and maliciously spoken, and 
the damage, the consequent pecuniary loss to the party whose property 
is defamed. There can be no action except for the injury, the slanderous 
words, and no recovery except for special damages." The counterclaim 
broadly taken is an independent separate cross-action, not related to the 
main cause of action stated in the complaint. 

The allegations in defendants' counterclaim set out fully the slander 
of title to-the 500-acre. more or less. tract of land anti demand for 
damages. This counterclaim is not to quiet title to the l m . ~  in quo- 
the five (5)  acres more or less claimed by plaintiffs-as in  McLeam v. 
McDonald, 173 N.  C., p. 429, but is an independent separate cross-action 
in tort and does not come under a most liberal construction of C. S., 
519, 521 and 522. Devries v. Warren, 82 N.  C., p. 356; Gibson v. 
Barbour, 100 N.  C., 192; Smith v. Young, 109 3". C., p. 224; Yellow- 
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clay 2). Perkinson, 167 N. C., 144; Cohoon v. Cooper, 186 N .  C., 26. See 
Shaarer v. Herring, 189 N .  C., 460. 

I t  is said in lZli/ling Co. 21. Finlay, 110 h'. C., p. 412: "It is not 
necessary that  we consider whether there was any evidence sufficient to 
go to the jury to support defendants' counterclaim, for we concur with 
his Honor that  the slander charged as the basis thereof was not a 
counterclaim that  could be pleaded to this action. T h e  plaintiff com- 
plains tha t  the defendants being indebted to it, accepted a draft  drawn 
on them by the plaintiff and have failed to pay it. The  defendants al- 
lege that  the plaintiff slandered them as to their pecuniary standing, 
and injured their credit and business and seek damages therefor by way 
of counterclaim. This did not arise out of contract, and therefore could 
not be pleaded under subsection 2 of section 244 of The Code (C. S., 
521) ; nor could i t  be pleaded under the first subsection thereof, because 
it did not 'arise out of the contract or transaction which was the ground 
of the plaintiff's claim,' nor was i t  'connected with the subject of the 
action'-the contract made by the acceptance of plaintiff's draft. Byerly 
c. Humphrey, 95 N .  C., 151." The demurrer to the counterclaim should 
have been sustained. 

The second main proposition to be determined : Was the lease, assign- 
ment or transfer and affidavit admissible as evidence? W e  think so. I t  
is taken for granted, from the record, that  J. K. I rby  and J. K. Irby,  
J r . ,  are one and the same person. The  deed from Chas. Burleson to 
J. W. Bowman, was made 12 May, 1872, and the same day acknowl- 
edged by the grantor before the probate judge and ordered to be reg- 
istered, and duly recorded 18  October, 1872, and was a necessary link 
in the chain of title on the part  of plaintiffs. I t  refers to a lease to 
Heap  and Clapp to make certain the description of the land for which 
plaintiffs bring this action. The  record discloses "plaintiffs admitting 
that said deed was a necessary link in their chain of title connecting 
with the common source and also admitting that  the purported lease, 
transfer and affidavit, as  hereinbefore set out, were lost and the originals 
could not be produced in evidence." 

The purported lease was made on 17 August, 1871, by Chas. Burleson 
to J. K. Irby.  The  description in the lease corresponds in substance 
to the description to the land set forth in the complaint, for which the 
action is instituted. On the lease from Burleson to I rby  is the following: 
"I hereby transfer all my right, title and interest to the within lease 
to Heap and Clapp for value received. This  19  August, 1871. J. K. 
Irby,  Jr." 

Then there is an  affidavit from Irby,  dated 18 July,  1872, sworn to 
before the clerk. Among other statements is the following: "That he, 
the said J. K. Irby,  obtained the said lease from said Burleson as the 
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right of Heap  and Clapp, and although he put his  own name in the 
lease as lessee that  he was only an agent, as aforesaid, and that  Heap  
and Clapp were and are the real lessees and the only parties interested, 
and that  Charles Burleson so understood the matter at tlie time that the 
above lease is the one or the paper described and referred to in a con- 
veyance made by Charles Burleson to J. W. Bowman on 12 May, 1872, 
and the only lease which Heap and Clapp had from Burleson for said 
mines and that  Heap  and Clapp have been operating said mines for 
some t ime under said lease." 

The deed, lease, assignment or transfer and affidavit follow each other 
in tlie order named, and all are recorded on 18 and 19 October, 1872. 
The lease, assignment or transfer and affidavit were 1111 recorded as 
parts of the same instrument on 1 9  October, 1872. I t  seems that  this 
is indicated by the record, but a t  least are recorded in  consecutive order 
a t  the same time. 

I t  is contended by plaintiffs that  although the originals of the lease, 
assignment or transfer and the affidavit ( the  latter argued by plaintiffs 
a declaration of trust) ,  a re  all lost, they are admissible as an  ancient 
record. I f  they a re  not admissible as  tending to make certain the de- 
scription in the Burleson deed to Bowman, the action of plaintiffs can- 
not be sustained. We think tha t  although the originals a re  lost and 
not required to be recorded, yet spread on the records for 55 years, i n  
the office of the register of deeds, is such an ancient record that  imports 
verity and truth and ordinarily admissible a t  least as prima facie evi- 
dence. 

The principle is stated thus in Wigmore on Evidence, 4 Vol. 2 ed., 
part sec. 2143, subsec. 5, p. 569: "Where the alleged ancient original is 
lost (or otherwise unavailable), and a purporting ofiicial record is  
offered, made more than thir ty years before, and certifying the deed's 
contents and execution. but inadmissible as an  official record (ante, 1648- 
1649)) because not made in accordance with statutory provisions niay 
not this ancient record-copy serve as sufficient evidence of genuineness 1 
I t  is apparent that the case is not only as strong as the preceding one, 
but is stronger in two respects, namely, the defects of the record are in 
a measure technical only and i t  still is entitled to some consideration as 
an official statement, and tlie long publicity of i t  has given ample op- 
portunity for correction and opposition if any just ground existed for 
doubting the original authenticity. Accordingly, there has  been a 
general disposition, on one ground or another, to accept such an ancient 
record, though otherwise inadmissible, as sufficient, after the lapse 
of time. . . . This  conclusion has been usually accepted. The  rulings 
to the contrary seem rarely, if ever, to have gone upon any supposition 
that the ancient document rule was in itself impossible to apply to a 
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copy, but  ra ther  upon the  lack of confirming circumstances i n  t h e  case 
i n  hand.  Moreover, the  fact  of possession of t h e  land,  as  a confirming 
circumstance, seems often t o  be here insisted upon, irrespective of i ts  
general  requirement." Cedar T$'orX.s 1 1 .  Pinniz, 208 Fed., 7 8 5 ;  Dacis v. 
H i g g i m ,  9 1  IS. C., p. 382; Nicholson v. L u m b e r  Co., 156 N .  C., 59. T h e  
execution of the  lease mas duly proven a n d  certified to  be registered, and 
the lease, assignment o r  t rans fe r  and  affidavit, a r e  all  recorded ill con- 
secutive order. T h e  hearsay ru le  g i ~ e s  way to t h e  ancient doctrine rule  
and  is  admissible ordinari ly  a t  least a s  p r i m a  facie  eridence of the  t r u t h  
of the  contents. 

F o r  the reasons given the judgment of the court  below is 
Reversed. 

H. A. LITCHFIELD v. J. K. REID, SHERIFF. ET A L . .  

(Filed 22 February, 1928.) 

1. EvidenceBurden of Proof-In Tax-payer's Suit to Enjoin Sale of His 
Land-Tax Sales. 

In  a taxpayer's suit to enjoin the sheriff from selling his lands for the 
nonpayment of his taxes, based upon whether his check given therefor has 
been paid by the drawee bank, the burden is upon him to shom this fact 
when he relies thereon. 

2. Evidence-Materiality-Sufflciency to Go to Jury-Tax Sales. 
Where in a taxpayer's suit to  enjoin the sale of his land for the non- 

payment of taxes he introduces evidence tending to shom that a check 
given and accepted therefor was returned to him by the payer bank, which 
that  day became insolvent, marked "paid," and other evidence was intro- 
duced tending to shom that notwithstanding this the check was in fact 
not paid, and there was no evidence as  to by whom the check was pre- 
sented nor mode of payment: Held, the evidence is  sufficient to be sub- 
mitted to the jury. 

3. Evidence--Presumptions-Banks and Banking~Checks.  
Where a check passes through several banks in the course of collection 

"pay to any bank or order," and is marked paid by the drawee bank, and 
returned t o  the maker, there is a t  least a presumable inference of fact 
that it  was paid in money to some bank as  the holder thereof. 

APPEAL by  plaintiff f r o m  .Moore, Special Judge ,  a t  October Term,  
1927, of WASHINOTOK. N e w  tr ia l .  

Action to restrain and  enjoin defendant, 5. K. Reid, as  sheriff of 
Washington County, f r o m  selling property of plaintiff for  t h e  collection 
of taxes f o r  t h e  year  1924. 

Plaintiff alleges t h a t  h e  pa id  h i s  taxes f o r  the  year  1924 on 3 J a n u a r y ,  
1925, by check, and  t h a t  said check w a s  duly paid, on presentation, by 
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the bank on which i t  was drawn. Defendant denies the allegation that 
said check has been paid. H e  contends that plaintiff's taxes for the 
year 1924 have not been paid by check as alleged or otherwise. 

From judgment, at  the close of all the evidence, dissolving the tem- 
porary restraining: order, which had been continued to .the hearing, and 
dismissing the action, plaintiff appealed to the Supreme Court. 

Ward & Grimes for plaintiff. 
Van B. Martin for defendant. 

CONNOR, J. The amount assessed against plaintiff as taxes for the 
year 1924 in Washington County was $366.66. On 3 January, 1925, 
plaintiff drew his check, payable to W. D. Peele, or order, on the United 
Commercial Bank of Plymouth, N. C., for said sum. W. D. Peele, 
payee of said check, was a deputy sheriff of Washington County, resid- 
ing at  Creswell, N. C., and as such deputy sheriff was duly authorized 
by defendant, J. K. Reid, sheriff of said county, to collect said taxes. 
The said check was delivered by plaintiff to said W. D. Peele and was 
accepted by the said Peele in payment of said taxes, immediately after 
it was drawn. Upon the delivery to him of said check, the said deputy 
sheriff gave to plaintiff the sheriff's receipt, taken from the tax books, 
for said taxes. 

W. D. Peele, payee of said check, endorsed the same, and deposited it 
to his credit on 3 January, 1925, with the Bank of Creswell. I t  was 
thereafter duly presented to the United Commercial Bank of Plymouth, 
N. C., the drawee bank, for payment. At the time the check was drawn 
by plaintiff, and also at  the time it was presented for payment, plaintiff 
had on deposit with the drawee bank a sum in excess of the amount of 
the check. The check was charged to the account of plaintiff by the 
drawee bank, and at  the end of the month was returned to him, with 
other canceled checks. His  bank statement showed that the amount of 
the check had been deducted from his deposits. The check when thus 
returned to plaintiff, i n  addition to the endorsement of TB. D. Peele, the 
payee, bore the endorsements of the Bank of Creswell, ditted 3 January, 
1925; of the Virginia National Bank, Norfolk, Qa., dated 5 January, 
1925; and of the Wachovia Bank and Trust Company, dated 6 January, 
1925. The check was also stamped or perforated as follows: "Paid 
1/13/25." I t  was admitted that this stamp or perforation was made by 
the United Commercial Bank, upon which the check was drawn. 

On 13 January, 1925, the United Commercial Ban'k of Plymouth 
closed its doors and ceased to do business. It was thereafter declared 
insolvent, and a receiver has been duly appointed for it. On or about 
2 February, 1925, W. D. Peele was notified by the Bank of Creswell 
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that plaintiff's check, which had been deposited by him with it on 
3 January, 1925, had not been paid by the drawee bank, upon presenta- 
tion, and that his account with said Bank of Creswell had been charged 
with the amount of said check. Defendant. J. K. Reid, sheriff of Wash- 
ington County, thereafter advertised plaintiff's property for sale for the 
collection of his taxes for the year 1924, upon his contention that said 
taxes had not been paid. Pending the advertisement, this action was 
begun by plaintiff to restrain the said sheriff from selling his property, 
upon his contention that he had paid his taxes by his check payable to 
W. D. Peele on the United Commercial Bank of Plymouth. These 
respective contentions present the question as to whether plaintiff's 
check, given by him and accepted by defendant's deputy in payment of 
plaintiff's taxes for 1924, has been paid by the drawee bank. 

Upon the conclusion of the evidence tending to show the facts to be 
as hereinabove stated, the Court was of opinion that plaintiff was not 
entitled to the relief demanded in this action. and in accordance with 
said opinion rendered judgment dissolving the restraining order and 
dismissing the action. Plaintiff excepted to the judgment, and upon 
his appeal to this Court relies upon his assignment of error based upon 
this exception. 

The burden of the issue raised by the pleadings in  this action, involv- 
ing the question as to whether plaintiff has paid his taxes for the year 
1924, is upon the plaintiff. The evidence offered by him on the trial 
was sufficient to sustain this burden. I t  tends to show that the check 
which he gave to the deputy sheriff, and which the said deputy sheriff 
accepted in  payment of his taxes, was paid by the bank on which it was 
drawn. I t  is true that i t  appears that the bank closed its doors on the 
day the check was marked paid. There is no evidence tending to show 
by whom the check was presented to the drawee bank for payment, nor 
to whom the payment was made. The check was endorsed by the payee 
without restriction and thereafter transferred by the endorsement of 
the Bank of Creswell, which was not the holder of the check at  the date 
of its presentment for payment. The last endorsement was "pay to any 
bank or order." Nor is there evidence tending to show how the check 
was paid-whether by money or by check or draft drawn by the bank. 
I n  the absence of evidence tending to show payment otherwise, an infer- 
ence of fact is, at  least, permissible that i t  was paid in  money to some 
bank as the holder thereof. There was error in  holding that the evi- 
dence was not sufficient to be submitted to the jury upon plaintiff's con- 
tention that the check was paid by the drawee bank and that he had 
thereby paid his taxes for 1924. 

The questions decided in Bunk v. Burrow, 189 N.  C., 303, and in 
Gra~ham v. Warehouse, 189 N .  C., 533, are not presented upon this 
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record. The questions decided in these cases arise only where there is 
evidence tending to show that the drawee bank accepted the check of its 
depositor for payment, and undertook to pay the; same, riot with money, 
but with its check or draft upon another bank, which thereafter failed 
or refused to pay the same. I n  both the cited cases the check or draft of 
the drawee bank, given in payment of its depositor's check, was not paid 
by the bank on which i t  was drawn, and t h ~  question presented for de- 
cision mas whether or not the depositor's check, upon the facts of each 
case, had been paid. I n  Graham v. Warehouse it is said in the opinion 
for the Court: "In any event, at  the commencement of this action, 
plaintiff was indebted to Lawson in the sum of $219.60, either because 
the amount of his deposit has not been paid, or if it was paid, because 
he has been subrogated to the rights of the American Exchange National 
Bank in and to the check, which includes the proceeds of the collection 
af Lawson's check, payable to Weinstein." I n  Bank v. Barrow it was 
held that plaintiff, the payee of the check, could not recover in the 
action to foreclose a mortgage because it had accepted defendant's check 
in payment of the note secured by the mortgage, and had failed to exer- 
cise due diligence in presenting the check to the drawee bank for pay- 
ment. I n  .Morris v. Cleve, 193 K. C., 389, it was held that plaintiff could 
not recover on the note which defendant had executed because upon the 
facts alleged in the complaint plaintiff was not the holder of the note. I t  
is said in the opinion in that case: "It is immaterial whether said check 
has in fact been paid by the Bank of Vanceboro, on which it was drawn, 
or not; the Bank of Washington, as holder of said check, if i t  has not 
been paid, can alone recover of defendants as drawers of the check, the 
amount due thereon." The liability to its custorrar of a bank, which 
has accepted for collection and deposit. to its customer's credit, a check 
drawn on another bank, from which i t  has apcepted in payment of said 
check, a check or draft on still another bank, is discussed, with full cita- 
tion of authorities in Barnes v. Trust Co., 194 N .  C., 371. 

I n  the instant case there is no allegation of negligence on the part of 
the payee or of any subsequent holder of the check, with respect to its 
presentation to the drawee bank for payment. The check was issued on 
3 January, 1925 ; it was presented for payment on or before 13 January, 
1925; when the check was accepted for payment by the drawee bank, it 
was charged to the account of the drawer, and subsequently returned to 
him, stamped or perforated, ('Paid, 1/13/25." There is no evidence 
tending to show what disposition was made by the drawee bank of the 
amount charged to its depositor, the drawer of the check, on account of 
the same. Upon the facts shown by the evidence, plaintiff has no con- 
cern as to such disposition. The jury might have found from the evi- 
dence that the proceeds of the check were paid to the holder of the check, 
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who presented it for payment, and who had the right, if he chose to 
exercise it, to demand money for said check. There is no evidence that 
said check was presented "by or through any Federal Reserve Bank, 
postoffice, or express company or any respective agents thereof." 3 C. S., 
2 2 0 ( 8 h ) ,  formerly section 2 of chapter 20, Public Laws 1921, of North 
Carolina, therefore has no application to this case, nor is the well-con- 
sidered decision of the Circuit Court of Appeals, Fourth Circuit, in 
Cleve e t  al. v. Craven Chemical Company et al., 18 F.  (2d), 711, au- 
thoritative upon the question here presented. 

There is error in the judgment dissolving the restraining order and 
dismissing the action, upon the ground that upon all the evidence plain- 
tiff is not entitled to recover. The issue as to whether the plaintiff had 
paid his taxes for the year 1924, involving the question as to whether 
his check, given and accepted in payment of same, was paid by the 
drawee bank, should have been submitted to the jury, with appropriate 
instructions. The judgment is set aside in order that there may be a 

New trial. 

JIRS. 0. F. GILBERT A N D  0. F. GILBERT, HER HUSBAND, V. S. G. WRIGHT. 

(Filed 22 February, 1928.) 

EvidenceParol EvidenceAdmissibility to Explain Written Instrument- 
Patent and Latent Ambiguities--Statute of Frauds. 

While parol evidence is not admissible to identify the lands to be con- 
veyed in a written instrument1 of sale when the ambiguity or insufficiency 
of the instrument is patent, it is otherwise when the instrument itself is 
latently ambiguous in this respect. but mag be explained by parol with 
certainty as to its identity v-ithin the understanding of the parties to the 
contract. 

APPEAL by defendant from Moore, Special Judge, at October Special 
Term, 1927, of PASQUOTANK. Affirmed. 

Action for specific performance. Mrs. R. W. Parsons owned a lot 
situated in  Elizabeth City on Pennsylvania Ayenue and Cypress Street, 
and the feme plaintiff owned an adjoining vacant lot. Some time before 
1 January, 1925, Mrs. Parsons, Mrs. Gilbert, and the defendant entered 
into the following agreement: 

-'Agreement made between 0. I?. Gilbert, agent, for Mrs. R. N. Par-  
sons and Dr. s. G. Wright of a sale of her home property on Pennsyl- 
rania Avenue and Cypress Street. 0. F. Gilbert sells the property for 
Mrs. Parsons foli five hundred dollars and other considerations; deed to 
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be forwarded draft attached to the First  and Citizens National Bank for 
balance due. Dr. Wright agrees to buy the vacant lot f.rom Mrs. 0. F. 
Gilbert during the month of January, 1925, for the sum of fifteen hun- 
dred dollars. Check for five hundred dollars is hereby acknowledged by 
0. F. Gilbert. 

"0. F. GILBERT, Agent. 
S. G. WRIGHT." 

The defendant refused to comply with his contract with the feme 
plaintiff, and she brought suit to compel him to accept a conveyance of 
the lot and to pay the purchase price. At the close of the plaintiff's 
evidence the defendant moved for judgment of nonsuit; whereupon the 
parties agreed that if the motion was not granted the plaintiff should 
have judgment for the purchase price and for costs. The motion was 
refused and judgment was signed in  accordance with the agreement. 
The defendant excepted and appealed. 

J.  B. Leigh and McMullan & LeRoy for plaintiffs. 
Aydlett & Simpson for defendant. 

ADAMS, J. The defendant has accepted from Mrs. Parsons a convey- 
ance of the "home property on Pennsylvania Avenue," but has refused 
a deed for "the vacant lot" on the ground that the alleged contract with 
Mrs. Gilbert does not comply with the Statute of Frauds and cannot be 
enforced. C. S., 988. His specific objection is that the description of 
the property is insufficient; that the location of the lot is not given; that 
the owner is not designated, and that parol evidence is not admissible 
"to fit the description to the thing." 

I f  the parties leave the subject of their contract in EL state of abso- 
lute uncertainty the courts will not ordinarily decree specific perform- 
ance; as, for example, where property is described as "a certain parcel 
of land in  the county of Person, to contain by contract 200 acres," or as 
"a plantation and permanent home for life." Allen v. Chambers, 39 
N. C., 125; Mallory v. Mallory, 45 N. C., 82. I n  such case parol evi- 
dence is not admissible in aid of the description. But  the rule excluding 
parol evidence has its limitations. While the contract :must contain a 
description of the land to ba sold, i t  is not essential that the description 
be so minute or particular as to make resort to extrinsic evidence unneces- 
sary. Lewis u. Murray, 177 N. C., 17. The line of separation is the 
distinction between a patent and a latent ambiguity. I f  the ambiguity 
is patent the instrument must speak for itself and evidence dohors is not 
admissible in explanation; but if i t  is latent, evidence dehors is both 
competent and necessary. The former raises a question of construction; 
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the latter a question of identity. Institute v. Norwood, 45 N. C., 65; 
Capps v. Holt, 58 N. C., 153; Harrison v. Hahn, 95 N. C., 28. Several 
cases illustrating the distinction and stating the principle upon which 
i t  rests are cited in Farmer v. Batts, 83 N.  C., 387, and in Blou) v. 
Vaughan, 105 N.  C., 198, to which may be added a number of others 
more recently decided. 

I n  Carson v. Ray, 52 N.  C., 609, the premises which were the subject 
of the contract were described as '(my house and lot in the town of 
Jefferson in Ashe County, North Carolina"; and it was held that the 
description was sufficiently certain to  identify the property. After sug- 
gesting that such a description as "a house and lot" or "one house and 
lot" would be too indefinite and that the words "my house and lot" 
import particular property, the Court said: "Where the deed or will 
does not itself show that the grantor or devisor had more than one house 
and lot, it will not be presumed that he had more than one; so that there 
is no patent ambiguity; and if i t  be shown that he has more than one, 
it must be by extrinsic proof, and the case will then be one of a latent 
ambiguity, which may be explained by similar proof." 

I n  Murdock v. Anderson, 57 N. C., 77, the property was described as 
"one house and lot in the town of Hillsborough," not ('my house and 
lot," as quoted in Blow u. Vaughan, supra; and although this descrip- 
tion is followed by the clause ('purchased of me by him for the sum of 
three hundred and fifty dollars," there was no written instrument other 
than the receipt itself to show what property had been purchased. Upon 
these facts it was decided that there was no sufficient compliance with 
the Statute of Frauds. A similar controversy arose in Phillips v. 
Hooker, 62 N. C., 193, in which the Court was called upon to construe 
the words, "I do agree for Mrs. Hooker to make a deed for her house 
and lot north of Kinston, to the said John R. Phillips." I t  was objected 
that the contract could not be enforced because the note or memorandum 
was too vague and indefinite, but the Court made this comment: "In 
noticing this objection, we must bear i n  mind that a note or memoran- 
dum of a contract is, in  its very essence, an informal and imperfect 
instrument. I t s  object is to furnish aid to the memory of a transaction 
and, though i t  must distinctly set forth all the material terms of the 
contract (Mallory v. Mallory, 45 N.  C., 80)) i t  will answer the purpose, 
if i t  do so in such words as will enable the court, without danger of 
mistake, to declare the meaning of the parties. An agreement by a 
person having a fee-simple interest in  land to make a deed for it, is 
universally understood (in the absence of anything to show the con- 
trary) to mean a deed to convey the fee. So as to the location of the 
property, when i t  is said in common parlance that a house and lot is 
north of a particular town, i t  would always be understood as being 
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situated somewhere in the vicinity of the north part of the town. At 
all events, when the house and lot are spoken of as her house and lot, 
and the defendant admits that she had but one in  the county, there can 
be no difficulty about the identification. Under such circumstances the 
description becomes specific and certain, just as a legacy of 'my twenty- 
five shares of bank stock,' the testator haring just that number of 
shares, would be specific, while a bequest of twenty-five shares, without 
tlie addition of tlie word 'my' would be a general legacy. Davis v. 
Cain, 36 N. C., 304. I n  this respect the present case differs materially 
from those of Allen v. Chambers, 39 N.  C., 125; Plunzmer v. Owens, 
45 N.  C., 254; Murdock v. Anderson, 57 N .  C., 77, and Capps v. Holt, 
58 N. C., 153, referred to by the defendant's counsel." 

Applying these principles, we conclude that the zmbiguity com- 
plained of is latent, and that the identification of thei val:ant lot may be 
aided by evidence aliunde. While the phrase "the vacant lot" would 
not of itself be sufficient, according to the plaintiff's evidence which on 
the motion for nonsuit must be accepted as true, both the title and the 
location are sufficiently certain. That is sufficiently certain which can 
be made certain. This maxim sets forth a rule of logic as wdl  as of 
law, and is peculiarly applicable in the construction of written instru- 
ments. Broom's Legal Maxims, 599. Manifestly Mrs. Gilbert has the 
title: "Dr. Wright agrees to buy the vacant lot from Mrs. 0. F. Gilbert.'' 
I n  substance the lot is designated as her property. I t  I S  the "only lot 
she has anywhere." I t  adjoins the one which the defendant purchased 
from Mrs. Parsons. This fact the defendant knew wh(2n the contract 
was executed: each line had been pointed out to him, and the practical 
effect of his purchase from Mrs. Gilbert will be to extend the boundaries 
of the Parsons lot. The contract must be construed in jts entirety, not 
the last paragraph alone; and in view of this principle and the attendant 
circumstances the expression "the vacant lot" implies pi-oximity to the 
lot described in the second paragraph of the memorandum. The con- 
trolling principle is set forth in Xorton v. Smith, 179 N. C., 553: "The 
most specific and precise description of the property inended requires 
some proof to complete its identification. A more general description 
requires more. When all the circumstances of possession, ownership, 
and situation of the parties, and of their relation to each other and the 
property, as they were when the negotiation took place and the writing 
was made, are disclosed, if the meaning and application of the writing, 
read in the light of those circumstances, are certain and plain, the 
parties will be bound by i t  as a sufficient written contract or memoran- 
dum of their agreement.'' The judgment is 

Affirmed. 
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SARAH J. SAUNDERSON v. F. J. SAUNDERSON ET AL. 

(Filed 22 February, 1928.) 

1. Judgments--On Trial of Issues-Conformity to VerdictDower. 
Where the wife's cross-action for divorc'e a mensa is sustained by the 

verdict of fhe jury, a judgment rendered must accord therewith, and if  
entered for a divorce absolute upon consent of the parties, the judgment 
is a nullity; and upon the husband's death the wife is entitled to her 
dower allowed by statute. C. S., 1662. 

2. Courts-Jurisdiction-By Consent of Parties. 
Where a judgment is entered in a suit for a divorce contrary to that 

permissible by the verdict, the consent of the parties thereto cannot con- 
fer jurisdiction or render the judgment valid. 

APPEAL by defendants from Midye t te ,  J., at September Term, 1927, of 
CURRITUCK. NO error. 

Proceedings for allotment of dower. Plaintiff alleges that she was 
the wife of J. H. Saunderson at  the date of his death, and that as his 
widow she is entitled to dower in the lands of which he died seized and 
possessed. Defendants, who are the heirs at law of the said J. H. Saun- 
derson, deny that plaintiff was his wife, at the date of his death. They 
allege in their answer that the bonds of matrimony once existing be- 
tween plaintiff and deceased were absolutely dissolved by a decree of the 
Superior Court of Currituck County at  Fall  Term, 1899. Plaintiff in 
her reply, denies this allegation in the answer of defendants. 

The issue submitted to the jury was answered as follows : 
"Is the plaintiff entitled to dower in the lands of J. H. Saunderson, 

as alleged in her complaint? Answer, Yes." 
From judgment on the verdict, defendants appealed to the Supreme 

Court. 

Aydlette d Simpson for plaintiff .  
Ehr ingh  aus c6 Hall for defendants.  

CONNOR, J. This is a proceeding for allotment of dower. 811 the alle- 
gations of the petition are admitted in the answer, except the allega- 
tion that plaintiff was the wife of J. H. Saunderson at  the date of his 
death. Defendants, who are his heirs at  law, deny this allegation. They 
admit that the said J. H. Saunderson and the plaintiff intermarried some 
time prior to 1897; they allege in their answer that "at Fall Term, 1899, 
of the Superior Court of Currituck County, a decree of absolute divorce 
was signed after a jury verdict in said Superior Court, and that the 
bonds of matrimony theretofore existing between the said J. H. Saunder- 
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son and S. J. Saunderson were forever dissolved, reference to said de- 
cree being hereby made, and to the records of Currituck Superior Court." 

At the trial, defendants offered in evidence the Minute Docket, Fall  
Term, 1899, of the Superior Court of Currituck  count:^. The following 
judgment and decree is recorded on page 146 of said minute docket: 

"North Carolina-Currituck County. 
Superior Court-Fall Term, 1899. 

J. H. Sanders v. S. J. Sanders. 

Decree. 

This cause having been tried at  Fall  Term, 1898, of this court, and 
a jury duly empaneled having found all the issues in  favor of defend- 
ant, who asks for a divorce: 

Now, on motion of E. F. Aydlett, of defendant's counsel, i t  is con- 
sidered, adjudged and decreed by the court, that the bonds of matrimony 
heretofore exkting between the plaintiff, J. H. Sanders, and the defend- 
ant, S. J. Sanders, be and the same are hereby forever dissolved; and 
that the plaintiff pay the costs of this action to be taxed by the clerk 
of this court. 

And it is further adjudged by agreement that the order heretofore 
made in this cause granting alimony p e d e n t e  Zite, be and the same is 
hereby vacated and annulled, and that the plaintiff be relieved, and he 
is hereby relieved from making any further payment thereof. 

Let this decree be enrolled. 
H. R. STARBUCK, 

Judge Presiding. 
Approved : 

T. G. Skinner, attorney for plaintiff. 
E. F. Aydlett, attorney for defendant." 

I t  was admitted that the plaintiff therein named as J. H. Sanders, 
is the identical person as J. H. Saunderson, formerly the husband of 
the plaintiff herein, and that plaintiff herein named as Sarah J. Saun- 
derson is the identical person therein named as S. J. Sanders. 

Plaintiff thereafter offered in  evidence that part of the Minute Docket 
of Currituck Superior Court, page 109, Fall Term, 18'98, which reads 
as follows : 

"J. H. Sanders, plaintiff, v. Sarah J. Sanders, defendant. 

This cause coming on for trial, and both plaintiff and defendant being 
present, and represented by counsel, say they are ready for trial. Then 
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comes the following jury to try this case, to wit: J. W. Newman, J. L. 
Waterfield, Jerry  Davis, Ashley Carbell, E. W. Baum, John Conway, 
A. Cherry, W. A. Garmstead, Alexander Owens, Ferdinand Bonney, 
W. L. Owens, C. G. Aydlette, being chosen, tried, sworn and empaneled, 
say they find the issues submitted in favor of defendants, as follows: 

1. Were plaintiff and defendant married as alleged? Answer: Yes. 
2. Have plaintiff and defendant been residents in the State for two 

years next before action brought? Answer: Yes. 
3. Has  plaintiff since marriage, by cruel and inhuman treatment, 

broken down defendant's health and made her life with him burdensome 
and unbearable? Answer : Yes. 

4. Did plaintiff drive defendant into the yard in the night of Novem- 
ber and December, 1895, force her to remain there, threatening her life 
and accusing her with disgraceful conduct as set forth in  sections six 
and seven of the complaint ? Answer : Yes. 

5. Did plaintiff, in night time, during months of November and De- 
cember, 1895, drive defendant into his barn and stable, and force her 
to remain there, and threaten defendant's life and accuse her of dis- 
graceful conduct, as stated in sections six and seven of defendant's com- 
plaint ? Answer : Yes. 

6 .  Has this conduct been so continued and repeated and of such kind 
as to render defendant's condition intolerable and life burdensome? 
Answer : Yes." 

All the original papers in the, action entitled ('J. R. Sanders v. S. J. 
Sanders" have been lost. I t  was admitted that they cannot be found, 
although a diligent search had been made for them. Entries on the 
Minute Docket of the Superior Court of Currituck County were offered 
in evidence, showing that the action in which the decree was rendered, 
at  Fall Term, 1899, and in which the issues were answered by the jury 
at Fall Term, 1898, was pending in said court prior to May, 1898. An 
original summons in an action entitled "James H. Sanders v. Sarah 
Jane Sanders," dated 24 August, 1899, returnable on the first Monday 
in September, 1899, was offered in evidence. I t  is manifest that the 
issues were submitted to the jury and the decree rendered by the court 
in the action pending prior to the date of said summons. I t  is also 
manifest that the judgment and decree at Fall  Term, 1898, was ren- 
dered upon the verdict of the jury a t  Fall  Term, 1898. This verdict is 
specifically referred to in  the judgment, and thereby incorporated 
therein. There was no evidence that any issues were submitted to or 
answered by the jury at  Fall  Term, 1898, other than those entered on 
the Minute Docket of said term. 
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The court was of opinion that the judgment and decree at  Fall Term, 
1899, purporting to dissolve absolutely the bonds of matrimony thereto- 
fore existing between J. H. Sanders (Saunderson) and S. J. Sanders 
(Saunderson) was void, and thereupon instructed the jury that if they 
believed the evidence, and found the facts to be as shown thereby, they 
should answer the issue, "Yes." Defendants excepted to this instruc- 
tion, and upon their appeal to this Court assign same as error. 

This assignment of error cannot be sustained. Upon the facts found 
by the jury, as shown by their verdict, the court was without power or 
jurisdiction to render a decree of absolute divorce. I t s  jurisdiction 
with respect to actions for divorce, whether absolute or from bed and 
board, is altogether statutory. The grounds for divorce, either absolute 
or from bed and board, are prescribed by statute. Upon the facts found 
by the jury, the court had jurisdiction to grant a divorce from bed and 
board; it did not have jurisdiction to grant an absolute divorce. The 
judgment and decree signed by the judge1 presiding at Fall Term, 1899, 
purporting to dissolve the bonds of matrimony theretofore existing be- 
tween the parties to the action upon the verdict of the jury at Fall 
Term, 1898, is void. I t  is a "mere nullity." Ellis v. lSllis, 193 N. C.. 
216. Thq fact that the judgment is approved by attorneys for plaintiff 
and defendant does not make i t  valid, for it is well settled that consent 
of the parties to an action does not confer jurisdiction upon a court to 
render a judgment which it would otherwise have no pcwer or jurisdic- 
tion to render. With respect to an action for divorce, it is prescribed 
by statute in this State that no judgment shall be given in favor of the 
plaintiff until the material facts alleged in the complaint have been 
found by a jury. C. S., 1662. This statute is of course applicable to a 
defendant who files a cross-action, and prays for divorce therein from 
the plaintiff. Cook v. Cook,  159 N .  C., 47. 

The identical question presented by this appeal was decided by this 
Court in Ellis v. Ellis, 190 N.  C., 418. I n  the opinion in that case by 
Sfacy, C .  J., it is said: 

"The judgment of divorce, therefore, was entered directly contrary to 
the statute, which provides that 'no judgment shall be given in favor of 
the plaintiff in any such complaint until such facts hare been found by 
a jury.' The material facts have not been found by the jury in the 
instant case, and hence the court was without power or authority to 
enter the judgment dissolving the bonds of matrimony existing between 
the parties. Bank v. B r o o m  Co., IS8 N. C., 508. A judgment of 
divorce entered without power or authority on the part of the court to 
render it is void. Clark v. Hornas, 189 N.  C., p. 708. To hold other- 
wise mould be to sanction a divorce for cause not given by statute; and 
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causes f o r  divorce a r e  s ta tu tory  i n  N o r t h  Carolina." T h e  Court 's 
opinion i n  t h e  instant  case t h a t  t h e '  judgment signed a t  F a l l  Term,  
1899, of t h e  Super ior  Cour t  of Cur r i tuck  County  is  void, is i n  f u l l  
accord wi th  t h e  l a w  as  declared b y  th i s  Cour t  i n  Ellis v. Ellis, 190  N. C., 
418, and  1 9 3  N. C., 216. We find 

N o  error .  

EVERETT B. CLARK SEED COMPANY v. JENNETTE 
BROTHERS COMPANY. 

(Filed 22 February, 1928.) 

Where the contract for the sale of goods to be shipped a t  stated inter- 
vals with certain terms of credit to the purchaser, provides that a t  the 
seller's election he has the right to demand cash payment, if a t  any time 
i t  considered that  the purchaser's credik was unsatisfactory, evidence that 
the purchaser became in arrears under the contract by inability to  pay 
according to its terms, is  sufficient for the seller to exercise his right to 
cancel the credit, and to demand cash before making further shipments 
according to the other terms of the contract. 

2. Contracts--Actions for Breach-Requisites. 
A party to a contract cannot maintain an action to recover damages 

from the other party for i ts  breach, without showing performance or 
readiness to perform the material obligations resting upon him there- 
under, as  a consideration therefor. 

3. Appeal and Error-Review-Remand. 
Where the plaintiff is entitled to  judgment in an action arising on con- 

tract, wherein the defendant set$ up a counterclaim that cannot be main- 
tained, and each is given judgment against the other, respectively, the 
case will be remanded for a proper judgment to be rendered in the lower 
court. 

APPEAL by plaintiff f r o m  M o o ~ e ,  Special Judge, a t  Special  October 
Term, 1927, of PASQUOTANK. Reversed and  remanded. 

Action upon note executed by defendants  and  payable t o  plaintiff. 
I n  defense, defendants plead a s  a counterclaim damages resulting f r o m  
breach of contract by  plaintiff. A t  t h e  close of t h e  evidence plaintiff 
moved f o r  judgment a s  of nonsuit upon the  counterclaim. Motion 
denied. 

T h e  issues submitted to  t h e  j u r y  were answered a s  follows: 
"1. ,4re the  defendants indebted t o  plaintiff, a n d  i f  so, in what  s u m ?  

Ailswer : $1,195. 
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"2. Did the plaintiff and the defendants enter into the contract of 
March 15, 19242 Answer: Yes. 

''3. Were the defendants ready, able and willing to comply with said 
contract ? Answer : Yes. 
"4. Did, the plaintiff wrongfully refuse to comply with said contract? 

Answer: Yes. 
"5. What damage, if any, are the defendants entitled to recover? 

Answer: $1,162.50, with interest from 1 February, 1925." 
From judgment upon the verdict, plaintiff appealed to the Supreme 

Court. 

Worth & Homer for plaintiff. 
Aydlett & Simpson for defendants. 

CONNOR, J. The first and second issues were answered by consent. 
Defendants admitted the execution of the note set out in the complaint; 
there was no controversy as to the amount due on this note. Plaintiff 
admitted the contract as alleged in  the answer,, but denied its breach, as 
alleged therein. The controversy between the parties was, therefore, 
submitted to the jury upon the third, fourth and fifth issues. The burden 
upon these issues was upon defendants. At the close of the evidence 
offered by defendants upon them issues plaintiff moved for judgment as 
of nonsuit upon defendant's counterclaim, and duly excepted to the 
refusal of the court to allow its motion. No evidence was offered by 
plaintiffs. 

Upon its appeal to this Court plaintiff relies chiefly upon its assign- 
ment of error based upon its exception toi the refusal by the court of its 
motion for judgment as of nonsuit upon defendants' counterclaim. 
Tarault v. Seip, 158 N.  C., 363. 

By its contract with defendants, dated 15 March, 1924, plaintiff 
agreed to sell and deliver to defendants, on or before 1 December, 1924, 
f.0.b. Greenbay, Wisconsin, certain seed, in the amounts, at the prices 
and subject to the terms and conditions therein set out. With respect to 
the payment by defendants for said seed, i t  i s  provided as follows: 
"4. Payment by the purchaser of the purchase price shall be made 

either by a sixty days acceptance, or less a discount of ;ll/z% if paid in 
ten days from date of shipment of seeds; provided, hovrever, that if at  
any time the financial condition of the purchaser becomes unsatisfactory 
to the seller, the purchaser agrees upon the receipt of written notice to 
that effect, and upon demand by the seller, to pay for the seeds forth- 
with i n  advance of delivery, less a cash discount of onehalf of one per 
cent per month, from date payment is made to the first day of March 
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next following. I n  the event that such payment is not made within ten 
days from the receipt of such' demand for payment, the seller shall have 
the right to cancel this contract." 

On 10 November, 1924, plaintiff wrote to defendants, advising them 
that i t  was ready to ship the seed, in  compliance with the contract. De- 
fendants did not reply to this letter. On 1 December, 1924, plaintiff 
again wrote to defendants as follows: 

"Our letter of 10 November remains unanswered. We, therefore, 
hereby give you notice that we require payment in advance of shipment 
for the seed peas due you on your contract order with us dated 
15 March, 1924. Provided said payment is not received by us in  accord- 
ance with the provisions of that contract within 10 days from this date, 
namely, not later than 10 December, and unless said payment includes 
$1,000, due us from last season's account with accrued interest, ship- 
ment will not be made, and we shall regard the contract of 15 March, 
1924, canceled, and thereaftel; null and void." 

This letter was received by defendants, who replied thereto on 8 De- 
cember, 1924, as follows : 

"We are.in receipt of your letter of 1st inst. We carefully note all 
you have to say. I n  regard to your letter of 10 November, we have 
never seen same until today. We have been hunting for it since receiv- 
ing your letter. We found i t  discarded with some old letters, and i t  had 
never been opened. Of course we are willing for you to include the old 
account in  the draft. You stated in  your letter you expected us to pay 
in advance of the shipment, including the old account. You didn't 
include any bill and didn't say what percentage you expect to deliver. 
Now we are sorry this has occurred and sorry we have kept you out of 
your money, but we have never had the slightest intention you should 
lose it, but we have just been u p  against i t  and could not help it. We 
will show you before our dealings are over that we did the best we 
could." 

Defendants at no time thereafter paid or offered to pay the purchase 
price of the seed in advance, as demanded in  writing by plaintiff. By 
the express terms of the contract plaintiff, therefore, had the right to 
cancel the contract, and thereby relieve itself of further obligations 
thereunder. This i t  did. The contract having been rightfully canceled 
by plaintiff, defendants are not entitled to recover upon their counter- 
claim. 
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There was no evidence tending to show that  defendmts at  any time 
after 1 December, 1924, and prior to the cancellation 01;" the contract by 
plaintiff, were ready, willing or able to cornply with ~"aint i f f ' s  demand 
that the purchase price of the peas should be paid in  advance of delivery 
of same to defendants f.0.b. Greenbay, Wisconsin. All the evidence 
tends to show that  defendants were urging plaintiff to waive its right 
to demand payment in advance, and to ship the peas hefore such pay- 
ment, upon the ground that they were unable to pay in  advance, be- 
cause of their financial condition. Plaintiff had no right under the 
contract to demand payment of the balance due on the previous year's 
business, as a condition precedent to delivery, but defendants made no 
objection to this demand, nor did they offer to pay the sum which plaiu- 
tiff had a right to demand under the  contract. 

I t  is well settled that a party to a contract cannot maintain an  action 
to recover damages for its breach by the other party, without showing 
performance or readiness to  perform his par t  of the contract. I n  the 
absence of such showing, there can be no recovery by him on the con- 
tract. Edgerfon v. T a y l o r ,  184 N. C., 571. 

There was error in  refusing plaintiff's motion for judgment as of 
nonsuit, at  the close of all the evidence, upon defendant's counterclaim. 
For  this error the judgment must be reversed. Plaintiff is entitled to 
judgment against defendants upon the answer to the 5rst  issue. The 
action is remanded that judgment may be so entered in  the Superior 
Court. 

Reversed and remanded. 

(Filed 22 February, 1928.) 

Drainage Districts-Assessments-When They Become Lien on Land. 
Liens on lands within a statutory drainage district for assessment 

charges for its maintenance and upkeep do  not fall within a warranty 
or covenant against encumbrances contained in a deed until they are due 
and payable, within the intent and meaning of the statules regnlnting the 
subject. 

CIVIL ACTION before X o o r e ,  Special Judge, a t  November Term, 1927, 
of BE.\UFORT. 

This is a controversy without action submitted upon an agreed state- 
ment of facts. 
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Little Swift Creek Drainage District was duly formed according to 
law.. At the time of the formation of said district the plaintiffs were the 
owners of the land in controversx and are now the owners thereof. The 
plaintiffs' lands contained 1,495 acres. Nine hundred and twenty acres 
of said land are situate within the boundaries of said drainage district 
and fire hundred and seventy-five acres of said land are not so situate, 
but the entire tract of 1,495 acres constitutes one body of land. The 
district has duly issued and sold drainage bonds and the defendants have 
agreed to purchase "all the timber and trees of all kinds and size what- 
soever, now standing, growing or lying on the land . . . for the 
sum of eight thousand dollars; that under said contract the defendants 
may enter upon said land and cut and remove said timber at  any time 
prior to 1 March, 1929, but said contract contains a provision that the 
defendants may extend the time for cutting and removing said timber 
and trees for twelve months from 1 March, 1929, by paying to the 
plaintiffs, on or before that date, the sum of $950. That it is provided 
in said contract that the timber and trees growing on said land are to be 
conveyed free and clear of any and all liens and encumbrances, and 
especially free and clear of any lien in favor of Little Swift Creek 
Drainage District for taxes or drainage assessments hereafter to become 
due and payable." 

I t  further appears from the agreed case that drainage assessments 
upon the land in said district are payable in twenty-four annual install- 
ments, and that all installments have been paid by the plaintiff up to 
and including 1 September, 1926. That plaintiffs have offered to pay 
the assessments due 1 September, 1927, but hare declined to pay the 
assessments due 1 September, 1928, and all other assessments maturing 
subsequent to said date. 

The defendants declined to accept the deed for said timber and pay 
the purchase money upon the ground that the unmatured installments 
constitute a lien upon the timber. Plaintiffs contend to the contrary. 

The statement of facts discloses the following agreement between the 
parties: "If the assessments coming due 1 September, 1928, and annu- 
ally thereafter untiI 1 September, 1946, are a lien on the timber and 
trees situate both within and without or on timber within the drainage 
district, then the deed tendered by plaintiffs is insufficient to comply 
mith the terms and provisions of the contract between plaintiffs and 
defendants. But if the assessments in favor of Little Swift Creek Drain- 
age District, becoming due and payable 1 September, 1928, and annually 
thereafter, are not liens on said timber, then the deed complies with the 
contract between plaintiffs and defendants, and plaintiffs are entitled 
to a decree directing the defendants to comply mith the terms and pro- 
visions of the contract." 
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Upon the facts and agreement, as presented, the trial judge held that 
the deed tendered was in compliance with the contract and ordered the 
defendants to accept the deed and pay the purchase money to the 
plaintiffs. 

From the judgment so rendered thd defendants appealed. 

Small, McLean & R o d r u n  for plaintiffs. 
Ward & Grimes for defendants. 

BROGDEN, J. Drainage assessments unmatured or not due are riot 
liens or encumbrances within the meaning of the law. They are 
"charges" attaching to the land, as they fall due from time to time and 
follow the land until all have been liquidated. Thus in Taylor v. Com- 
missioners, 176 N.  C., 217, this Court held: "The drainage tax becomes 
a lien, just as the benefits accrue, i. e., annually. . . . I t  is a lien 
in, rem, accruing annually and resting upon the land into whosoever 
hands it may be at  that time." So, also, in Pate v. Ba~dcs, 178 Pu'. C., 
p. 141, the Court said: "The lien of the charges for drltinage is not a 
debt of the owner of the land therein, but is a charge solely upon the 
land and accrues, pah-i pmsu with the benefits as they shall accrue there- 
after. They are not liens until they successively fall due, and are pre- 
sumed to be paid out of the increased productiveness and other benefits 
as they accrue from time to time. These assessments are to be levied 
from time to time to pay, not the indebtedness of the owner of any tract, 
but to pay the bonded indebtedness of the district. I n  that they are 
exactly like bonds issued by the township, county, or State for public 
benefits and which become liens on property in future only to the extent 
of the taxes falling due each year to pay the interest and such part of 
the principal as may become due. One who purchases land in  a town- 
ship, county or State cannot complain that these successive tax liens will 
from time to time be collectible out of his realty. Whether he knew of 
the existence of such indebtedness or not makes no difference. They are 
not encumbrances within the sense of the warranty clause of a deed." 

The language above quoted was approved in Comrs. v .  Sparks, 179 
N.  C., 581, and in Foil v. Drainage Comrs., 192 N .  C., 652. 

The defendants rely upon C. S., 5371. The decisions in Pate v. 
Banks and Foil v. Drainage Comrs., supra, were rendsred after the 
enactment of C. S., 5371. The decisions and the statute are not neces- 
sarily in conflict as contended for by the defendants. C. S., 5371, pro- 
vides in substance that a purchaser for ralue without notice under a 
deed of general warranty, who pays to the sheriff "the amount of said 
drainage assessment, which is a lien on the land purchased," shall have 
a right of action against the warrantor of his title. 
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The agreed statement of facts in the case at  bar does not disclose that 
the defendants are innocent purchasers for value or that they have paid 
any assessment upon the land purchased. An assessment matured a?d 
due, under the decisions, would constitute "a lien on the land purchased," 
but, as we view it, this statute does not refer to future assessments not 
due at the time the land was purchased. 

We are therefore of the opinion that under the agreement of the par- 
ties as presented in the record that installments maturing and payable 
1 September, 1928, and thereafter, do not now constitute a lien or en- 
cumbrance upon the timber, and the judgment of the trial court is 

Affirmed. 

J A M E S  B. LLOYD AND FRANK B. LLOYD v. TV. L. SPEIGHT 
AND S. E. SPEIGHT. 

(Filed 22 February, 1928.) 

Reformation of Instruments--Degree of Proof Required-Equity-Mutual 
Mistake. 

Equity will not reform a deed for the mutual mistake of the parties, or 
the mistake of one superinduced by the fraud of the other unless the party 
seeking this relief establishes the same by clear, strong, and convincing 
proof. 

CONNOR, J., did not sit. 

APPEAL by plaintiffs from Xunn,  J., at April Term, 1927, of EDGE- 
COMBE. Affirmed. 

Gilliam & Bond for plaintiffs. 
George M.  Fountain and Henry C.  Bourne for defendants. 

CLARKSON, J. Since the institution of this action S. E. Speight has 
died and the land in controversy has passed and vested in the defendant, 
W. L. Speight, by the terms of the will of S. E. Speight. 

The question involved : Plaintiffs contend that they introduced evi- 
dence tending to show that certain conveyances from them to defend- 
ants, same being sufficient in form to pass a fee-simple title, were exe- 
cuted in pursuance of prior oral agreement whereby plaintiffs, being 
ignorant or mistaken with respect to their title and laboring under the 
mistaken belief that they were seized only of life estates, contracted to 
convey their rights in certain lands to defendant, or his agent; that 
defendant either shared in this mistaken belief as to plaintiff's title or 
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knowing their t rue title fraudulently concealed said fact and induced 
plaintiffs to continue in such mistaken belief and to convey their in- 
terest in said property a t  a grossly inadequate price; tha t  i n  law and 
in fact plaintiffs were seized of a fee-simple title to a large portion 
of the lands conveyed and of a defeasible fee to the Ealance. On this 
eridence plaintiffs prayed for a reformatioil of said iristruments and 
upon motion were nonsuited. The  correctness of this riding is the only 
question involved. 

Defendants contend: The plaintiffs in their complaint allege that the 
four deeds executed by them, one to W. L. Speight anc the other three 
to S. E. Speight, whom they allege was the trustee or the agent of 
W. L. Speight, were either executed under a mistake of the grantors 
and grantees, or through a mistake of the grantors induced by the 
fraudulent representation of the  grantees. 

The will of Sarah  E. Lloyd, under which plaintiffs c'!aimed title, was 
construed in Window v. Speight, 187 N. C., p. 248, decision filed 27 Feb- 
ruary, 1924. The  present action was commenced 3 Ju ly ,  1925. 

I n  Allen v. R. R., 171 S. C., p. 342, citing numerous authorities, i t  
is held : "To correct a deed on account of mistake is  a recognized sub- 
ject of equitable jurisdiction, but in order to its exercise for the purpose 
of reforming the instrument because i t  does not properly express the 
agreement of the parties, i t  is established that  the mistake must be 
mutual or it must be the mistake of one superinduced by the fraud of 
the other." 

I n  Sills v. Ford, 171 N. C., p. 738, i t  is held that  (( 'Equity mill cor- 
rect a mistake, either as to fact or  law, made by a draftsman of a con- 
reyance or other instrument which does not fulfill or which violates the 
nlanifest intention of the parties to  the agreement.' (Leitensdorfer e.. 
Ddphy,  15  Mo., 137.) And the denial of one of the parties that  there 
was any mistake will not defeat the equity, but i t  depends altogether 
upon the finding of the jury from the pertinent evidence, which is of a 
clear, satisfactory, and convincing character, that  a mistake was made 
in expressing the real agreement." Lee v. Brotherhood, 191 N. C., 359; 
Crawford v. Willoughby, 192 N. C., 269. 

The general and accepted rule i s  that  the  proof must be clear, strong 
and conrincing. Glenn v. Glenn, 169 X. C., 729; Johnson v. Johnson, 
172 S. C., 530; Long v. Guaranty Co., 175 N. C., 503. 

Four  deeds were made (1 )  acknowledged 18  June ,  1910, and duly 
registered 20 June,  1910; (2 )  made and executed 28 b'ovember, 1921, 
and registered 29 November, 1921; (3 )  April,  1922, and registered 23, 
August, 1922; (4)  April,  1922, and registered 29 Sorelnber, 1022. 

From a careful examination of the evidence of plaintiffs, which we 
do not think necessary to analyze, we are  of the opinion that  i t  was not 
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sufficient to  be submitted to  the  j u r y  and  t h e  ru l ing  of t h e  court  below, 
sustaining defendants' motion f o r  judgment a s  i n  case of nonsuit a t  t h e  
close of plaintiffs' evidence, correct. C. S., 567. T h e  judgment of t h e  
court  below is  

Affirmed. 
CUTXITOR, J., did not sit. 

WOOD PRIVOTT, ADMIXISTRATOR OF JACKSON WRIGHT, V. AXDREW 
WRIGHT, LESSIE WRIGHT, AND JOSEPH WRIGHT. 

(Filed 22 February, 1928.) 

1. Descent and Distribution-Nature of Property4onversion and Recon- 
version-Equity. 

The surplus going to the estate of a deceased mortgagor after a fore- 
closure sale of a mortgage on lands is regarded in equity as  lands, 
descendible to his heirs a t  law. 

2. Executors and Administrators-Collection and Management of Estate 
in General. 

After the foreclosure sale of a mortgage on lands of a deceased mort- 
gagor, his executor or administrator is  entitled to the surplus arising to 
his estate a s  his equity of redemption until i t  can be ascertained by him. 
under the regulations of the statute, whether it  will become necessary for 
use in the payment of the debts of the deceased. 

3. Same. 
Where moneys in the hands of the clerk of the court is to be regarded 

as  realty belonging to the heirs a t  law, the administrator of the deceased 
is not authorized by law to a judgment to  recover it  a s  assets belonging to 
the estate, when it  appears that he is not proceeding against the heirs as  
such, but seeks only to recover the fund as  personal property belonging to 
the estate. 

APPEAL by plaintiff f r o m  illoore, Special Judge, a t  J u l y  Term, 1927, 
of CHOWAN. Reversed. 

W .  8. Privoft for plaintiff. 
W .  D. Prmden for defendants. 

ADAMS, J. T h e  record consists of t h e  complaint,  the  answer, and  t h e  
judgment, a n d  upon  these t h e  meri ts  of t h e  appeal  mus t  be determined. 
Some of t h e  plaintiff's allegations a r e  admit ted;  some a r e  denied. There  
is no verdict, n o  agreed statement, n o  finding of facts  a p a r t  f r o m  re- 
citals in t h e  judgment. I f  the  allegations i n  the  complaint and  i n  t h e  
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answer are admitted the following circumstances may be regarded as 
established. On 10 January, 1914, Jackson Wright and his wife executed 
and delivered to C. S. Vann a mortgage on ten acres of land to secure 
a debt, the amount of which is not given. The plaintiff qualified as ad- 
ministrator of Jackson Wright on 18 February, 1921, but the date of 
theintestate's death does not appear. On 6 February, 1922, the mort- 
gagee sold the land under the power conferred by the mortgage and 
executed a deed therefor to the purchaser. After applying a part of the 
proceeds to the payment of the mortgage debt he held as a surplus the 
sum of $558.50. The intestate left surviving him his widow and seven 
children, three of whom, Andrew, Lessie, and Joseph, the defendants, 
mere under the age of twenty-one years. A portion of the surplus was 
paid to the widow as the cash value of her dower interest in the in- 
testate's land, and a proportionate part of the remainder was paid re- 
spectively to the four children who were of age and to the clerk of the 
Superior Court for the benefit of the defendants who were minors. The 
interest of the minors ($183.83) is still in the hands of the clerk, and 
the object of the proceeding is to subject this fund to the payment of the 
intestate's debts. The defense is twofold : the bar of the statute of limita- 
tions, and the plaintiff's failure to observe the provisions of secs. 59 and 
60 of the Consolidated Statutes. 

I n  regard to the latter defense the plaintiff's manifest purpose is, not 
to proceed against all the heirs at law as successors to the intestate's 
land under the sections just cited, but to subject as equitable real estate, 
to the payment of the intestate's debts, that part of the surplus re- 
maining in  the hands of the clerk. "All the cases recognii:e the doctrine 
that the surplus is equitable real estate and should go to the per- 
sons who would be entitled to the equity of redemption. They differ 
as to the mode in  which the parties in interest shall obtain their rights, 
rather than as to the rights themselves. One reason why the adminis- 
trator should be entitled to recover is, that if the equiiy of redemp- 
tion had not been sold i t  would have remained subject to the debts of 
the deceased, and might have been sold under a license to the ad- 
ministrator, if required for that purpose; and therefore the adminis- 
trator should take the surplus and hold it until it is certain that it 
will not be required for the payment of debts." 3 Jones on Mort- 
gages, 7 ed., see. 1931. The plaintiff's position raises a question which 
upon a more complete disclosure of the facts, especially in reference 
to the deposit with the clerk, may demand consideration under the doc- 
trine enunciated in Hinton v. Tl'hitehurst, 71 N .  C., 66; i ld . ,  73 X. C., 
157;  ibid., 75 N. C., 178; Lil ly  v. TVooley, 94 N. C., 4153; 3 Jones on 
Mortgages, 7 ed., sec. 1931. See, also, Scull v. Jernigan, 22 N. C., 144; 
Dudley v. Winfieid, 45 N. C., 91; XcLean 21. Leitch, 152 N. C., 266. 
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SMITH v. TRUST Co. 

There was error in dismissing the action as  i n  case of nonsuit and 
directing payment to the defendants of the funds in  the  hands of the, 
clerk. 

The  statute of limitations is pleaded in  bar, but the record does not 
show when the intestate died, when the debt was contracted, or any of 
the material facts upon which the alleged indebtedness or the plea of 
the statute is made to rest. I f  i t  is  adiudaed that  the action is-barred " u 

the other questions will become academic. The  judgment is 
Reversed. 

J. H. SMITH v. PAGE TRUST COMPASY. 

(Filed 22 February, 1928.) 

Usury-Evidence-Parol Evidence. 
In an action to recover the amount of usury alleged to have been 

charged in a transaction, for which the plaintiff has given his note recit- 
ing that the maker was justly indebted in the principal sum named, it 
may be shown by a parol contemporaneous agreement, as not coming 
within the statute of frauds, that the payee was to sell the note at an 
amount less than therein stated for the maker, and that he himself 
received no part of the discount that would bring him within the intent 
and meaning of the usury charge complained of. 

CIVIL ACTION, before Daniels, J., a t  October Term, 1927, of NASH. 
The  plaintiff alleged and offered evidence tending to prove that  on or 

about 1 April, 1920, he applied to the defendant for a loan of $13,000, 
the notes evidencing same to be secured by a deed of trust upon his land, 
and that  the defendant through i ts  president, J. R. Page, informed him 
that  i t  had plenty of money and would make the loan. Thereupon the 
plaintiff executed and delivered to the defendant thirteen bonds for 
$1,000 each, and secured the payment thereof by a deed of trust upon 
his land. The deed of trust was made by the plaintiff and his wife as  
parties of the first part  to Thomas B. Wilder, party of the second part, 
trustee, and Page Trust  Company, party of the third part. Thomas B. 
Wilder was attorney for the defendant trust company. The deed of 
trust recited that  the parties of the first par t  ((are justly indebted to 
said Page  Trust  Company for money borrowed in the sum of $13,000, 
for which the said J. H. Smith has executed and delivered to  said Page 
Trust  Company thirteen bonds of even date with this deed in  the sum 
of $1,000 each." Thereafter $11,700 was placed to the credit of the 
plaintiff. Plaintiff contends that  he mas charged a bonus of $1,300 for 
making this loan, and that  such charge constituted usury. The  defend- 
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SMITH 2). TRUST Co. 

ant alleged and offered evidence tending to prove that at the time plain- 
tiff made application for the loan he was informed that  the defendant 
had no money to make the loan and that i t  would take the notes or 
bonds esecuted by plaintiff and sell said securities to the best advantage, 
guaranteeing that said sale mould yield an amount equal to ninety cents 
on the dollar for said bonds. Tha t  i n  accordance with such agreement 
the defendant received the bonds from the plaintiff, and thereupon sold 
them to Page and Company at  ninety cents on the dollar, which aggre- 
gated $1,300 discount. and that Page and Company, a partnership, 
resold the bonds to the Virginia Trust Company for ninety-six cents, and 
that the defendant had not received any profit whatever on the trans- 
action. 

The plaintiff contended that the1 president of Page Trust  Company, a 
corporation, was a partner in Page and Company, which was a partner- 
ship;  that practically all of the capital stock of Page 'Trust Company 
was owned by members of the Page family, and that the partners consti- 
tuting the partnership of Page and Company were practically the identi- 
cal persons who owned the stock of the corporation, and that therefore 
Page and Company, the partnership, i n  selling said bonds of plaintiff, 
was a mere dummy for the purpose of evading the usury law, and that 
the purported sale of the bonds by the Page Trust  Company to Page and 
Company was a scheme and device for the collection of usury. 

The following issues were submitted to the jury:  
1. Did defendant, tha Page Trust  Company, knowingly take, receive, 

reserve or charge J. H. Smith a greater rate of interest than six per 
centum, as alleged in the complaint? 

2. What amount of penalty, if any, is plaintiff entitled to recover of 
the defendant for usurious interest pa id?  

The jury answered the first issue No, and did not answer the second 
issue. 

Upon the rerdict as rendered there was judgment for the defendant 
and the plaintiff appealed. 

G a f l i ~ ~ g ,  2Vorris & Parker  for plaintiff. 
Cooley & Bone  for d e f e d a n t .  

BROQDEN, J. The plaintiff insists that  evidence of the defendant to 
the effect that  i t  received said bonds for the purpose of rsselling them to  
the best advantage, was not competent, for the reason that i t  contra- 
dicted the express language of the deed of trust which recited that "the 
said parties of the first part  a re  justly indebted to said Page Trust  Com- 
pany for money borrowed in  the sum of $13,000, for which the said 
J. H. Smith has executed and delivered to said Page Trust  Company 
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thirteen bonds of even date with this deed in the sum of $1,000 each.'' 
We hold the evidence competent. The principle of law applicable was 
stated in Bank v. Winslow, 193 N.  C., 470, as follows: "And in Type-  
writer Co. v. Hardware Co., 143 N .  C., 97, it was held that when a 
promissory note is given, payable in money, par01 evidence may be 
received tending to establish as a part of the contract a contemporaneous 
agreement that a different method of payment should be accepted." 

Sq that, in the case at  bar there was evidence tending to show a con- 
temporaneous agreement between the parties that the defendant should 
not pay to the plaintiff the money specified in  the bonds and deed of 
trust, but that the1 defendant was authorized to sell said bonds at a dis- 
count of not more than ten per cent for the use and benefit of the plain- 
tiff. 

I t  is now thoroughly established that thq usury law cannot be evaded 
by any cloak, device or subterfuge, but the trial judge instructed the 
jury fully and accurately upon every phase of the case, and the jury has 
accepted the defendant's version of the transaction, and the judgment 
upon said verdict is affirmed. 

No error. 

GEORGE C. WOOD v. H. N. HUGHES, H. C. PRIVOTT, AiYD 

MAJOR & LOOMIS COMPANY, IKC. 

(Filed 22 February, 1928.) 

Action---Ground and Condition PrecedentUReal Controversy." 
To sustain an action to establish the true dividing line between adjoin- 

ing owners of land, a dispute as to the location of the line must be shown 
or the case on appeal will be dismissed in the Supreme Court. 

APPEAL by defendant, Major & Loomis Company, Inc., from Mid- 
yette, J., at December Term, 1927, of CHOWAN. 

Special proceeding to establish the dividing line between the lands 
of plaintiff and H. N. Hughes, adjoining landowners. 

From a verdict and judgment in accordance with plaintiff's conten- 
tion, the defendant, Major 8: Loomis Company, appeals, assigning 
errors. 

Ehringhaus & Hall and W .  D. Pruden for plaintiff. 
Whedbee & Whedbee for defendant, Major & Loomis Co. 

STACY, C. J. Plaintiff brings this special proceeding, under chapter 
9 of the Consolidated Statutes, to establish the dividing line between his 
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land and an  adjoining tract of land owned by H. K. Hughes. H e  
alleges that  the boundary line between the two tracts is in dispute; that  
the defendant, Hughes, has mortgaged his land to H. (2. Privot t ;  and 
that he has sold the timber thereon to Major & Loomis Company, both 
defendants herein. 

The defendant, H. N. Hughes, filed answer; denied the existence of 
any controversy as to the boundary l ine;  anti alleged that  whatever dis- 
pute may have existed was amicably adjusted by agreement between the 
parties on 6 August, 1925. T h e  defendant, Major & Loomis Company, 
answered by saying tha t  i t  had no knowledge or information as to the 
matters alleged in the petition; pleaded the settlement bfltween plaintiff 
and Hughes as a bar to the present proceeding; and sei, forth that  no 
controversy exists between i t  and the petitioner, save perhaps a question 
of trespass. 

On the hearing i t  appeared that  after the institution of the present 
proceeding, and before trial, H. C. Wood, had bought from H. N. 
Hughes his  land;  that  he  had paid off the mortgage held by H. C. 
Pr ivot t ;  and that  a voluntary nonsuit as  to both Hughes and Prevott 
had been taken before the clerk. Whereupon, the defendant, Major 6: 
Loomis Company, moved to  dismiss the proceeding, f i ~ s t ,  because no 
question of boundary between i t  and the petitioner is raised by the 
pleadings, and, second, because the proceeding is not an  appropriate 
one for trying the title to timber trees. 

Without deciding whether the lines of a boundary of timber may be 
determined in a proceeding like the present, suffice i t  to say that  no 
question of boundary as between the plaintiff and Major d i  Loomis Com- 
pany seems to be raised by the pleadings. True, i t  is alleged and ad- 
mitted that  Major & Loomis Company is the owner of certain timber 
on the Hughes tract of land, but i t  is not alleged that  the establishment 
of the line between the lands formerly owned by these adjacent land- 
owners would settle any dispute between the petitioner and the appealing 
defendant. So  f a r  as now appears, the question seems to be academic. 
F o r  this reason, we think the defendant's motion to dismiss the pro- 
ceeding should have been allowed. 

The discussion in  Lumber Go. u. Cornrs., 173 X. C., 117, 91  S. E., 714, 
845, might not prove uninteresting, if we were called upon to decide the 
appropriateness of the proceeding to t r y  the title to timber trees. See, 
also, Austin v. Brown, 191 N. C., 624, 132 S. E., 661. 

Reversed. 
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(Filed 22 February, 1928.) 

1. Wills - Construction - Nature of Estates and Interests Created - 
Contingent Remainders. 

When a testatrix devises certain lands to M. in fee, and bequeaths 
certain bank stock to W. with limitation over in the event he die without 
heirs "his share" to the children of the brother of the testatrix, and by 
codicil "everything I have given M. to be given W. at her death": Held, 
the words "his share," in the bequest to W. refers to the identified shares 
of bank stock bequeathed to him an& not to the real estate devised to M., 
in which he has a contingent remainder under the codicil to the will. 

2. Deeddt l e s - -Fee  Simple. 
The life tenant and the contingent remainderman may convey by valid 

deed the full fee-simple title to the lands so held by them. 

CIVIT, ACTION, before Barnhill, J., at January Term, 1928, of PASQUO- 
TANK. 

Sallie A. Perry died leaving a last will and testament and devising 
"my home on Fearing and Pool streets." W. J. Trafton and Margaret 
Hill Trafton, his wife, and William Hill  Trafton, unmarried, and of 
age, have contracted and agreed to sell the defendant the said lot of 
land for the sum of $10,000, and have tendere4 a deed for said property 
to the defendant. The defendant declines and refuses to accept said 
deed or to pay the purchase price upon the ground that the plaintiffs 
under the will of Sallie A. Perry are not owners of an indefeasible fee 
in said property. The trial judge decreed that the plaintiffs were the 
owners of said property in fee and that the defendant would receive a 
good title to said property. From the judgment so entered the defendant 
appealed. 

Ehringhaus & Hall for plaintiffs. 
A ydlett & Simpson for defendant. 

BROODEN, J. Testatrix devised in  fee her homeplace on Fearing and 
Pool streets to plaintiff, Margaret Hill  Trafton. Thereafter in a sub- 
sequent clause of the will she bequeathed to her nephew, William H. 
Trafton, five shares of the capital stock of the Carolina Banking and 
Trust Company. I n  a subsequent clause of the will i t  is declared: '(If 
my nephew, William H. Trafton, dies without heirs, his share will go to 
my brother's children, Margaret, Evelyn, Helen, James and David Hill." 
I n  a codicil to the will occurs the following provision : ('And everything 
I have given my sister, Margaret Hill  Trafton, to be given to my nephew, 
William Hill Trafton, at  her death." 
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I t  is to be observed in the outset that in the original mill no interest 
whatever in the land in controversy was devised to William H. Trafton. 
The only property bequeathed to him was certain shares of stock. Hence 
the words "his share will go to my brother's children, Margaret," etc., 
must obviously refer to the identical shares of stock so specified, and do 
not relate to real estate or affect the title thereto. The only interest in 
real estate devised to William H. Trafton is created by the clause in the 
codicil above referred to. This clause devises in  exprws terms a life 
estate in the real property in controversy to plaintiff, Margaret Hill 
Trafton, with the remainder in fee to William H. Trafton. Therefore 
it is clear that a deed executed by Margaret Hill Trafton and her 
husband, William H. Trafton, will convey a fee-simple title to said 
property. The judgment of the trial court is 

Affirmed. 

IN RE THE ESTATE O F  DAMON BULLOCK. 

(Filed 22 February, 1!)28.) 

Descent and Distribution - Persons Entitled - Illegitimate Children - 
Canons of Descent. 

An illegitimate child may not inherit as heir at law from her deceased 
grandfather, dying intestate, through her legitimate mother who prede- 
ceased him, under our canons of descent. C. S., 140; 137, clauses 4 and 5 .  

APPEAL by petitioner from Daniels, J., at Chambers in Tarboro, 16 
Kovember. 1927. from EDGECOMBE. 

Special proceeding to determine the proper distribution of certain 
funds, personal property, paid into the office of the clerk of the Superior 
Court of Edgecombe County, under authority of C. 13.) 148, as the 
residue of the estate of Damon Bullock, deceased. 

The petitioner, Lynn Bullock, is the illegitimate son of Corinne Bul- 
lock who was the daughter of Damon B U ~ I O F ~ ,  the intestate whose estate, 
amounting to $1,265.74, is now being settled, and who died 26 March, 
1926, leaving neither widow nor child or children him surviving. Cor- 
inne Bullock predeceased her father; and Alex Bullock, Albert Bullock 
and Susan Perry are respectively brothers and sisters of the intestate. 

From a judgment distributing the estate among the brothers and 
sister of the intestate, and excluding the petitioner from any participa- 
tion therein, the petitioner appeals, assigning error. 

A.  A. Bunn and J .  H .  Bridgers for petitioner. 
Perry d! Kittrell for respondent. 
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STACY, C. J. Can an  illegitimate child legally represent its deceased 
mother, under C. S., 140 and C. S., 137, clauses 4 and 5, and thus share 
in the distribution of its mother's father's estate? We think not. Such 
was the holding in Waggoner v. Xiller, 26 i\'. C., 480 ( June  Term, 
1844), and there has been no sufficient change in the statute law since 
that  time to warrant  a reversal of this decision. 

True, i t  is provided by C. S., 140, that  every illegitimate child of a 
mother dying intestate shall be considered among her next of kin, and 
as such shall be entitled to share in  her personal estate; and, further, 
that  illegitimate children, born of the same mother, shall be considered 
legitimate as among themselves, but this is  as f a r  as the statute goes. 
H a d  the mother of petitioner survived her father, and thus acquired a 
vested interest in his estate, there would have been no difficulty. B u t  
the mother, having predeceased the intestate, never became the owner 
of any  par t  of h is  estate, hence, under the law, as now written, the 
illegitimate child is not entitled to share in  the property in question. 
See Wilson v. Wilson, 189 N. C., 85, 1 2 6  S. E., 181;  Wallace 2). Wal- 
lace, 181 N. C., 158, 106 S. E., 501; I n  re ~llericlo, 63 x.  Y., Practice 
Reports, 62. 

The  case of Skinner v. Wynne, 55 N .  C., 41, cited by appellant, is 
not in point, as  the children there in question were legitimate and took 
from their grandfather "in their own right." 

Affirmed. 

DILL-CRAMER-TRUITT CORPORATION V. D. W. DOWSS. 

(Filed 22 February, 1928.) 

EjectmentPresumption of Title Out of Stat-Appeal and Error-Trials 
-Instructions. 

In an action of ejectment invoIving titIe to lands, where the State is 
not a party, other than in trials of protested entries, etc., title is con- 
clusively presumed to be out of the State, and it is error for the trial 
judge to instruct the jury that the burden of proof is on the plaintiff to 
show this in addition to sufficient adverse possession to ripen the title in 
himself. C. S., 426, 428, 430. 

APPEAL by plaintiff from Noore, Special Judge, at  October Special 
Term, 1927, of EDGECOBIBE. 

Civil action in ejectment and to enjoin the defendant from cutting 
timber on a certain tract of land described i n  the complaint. 

From a verdict and judgment in favor of defendant the plaintiff ap- 
peals, assigning errors. 
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H e n r y  C. Bourne  f o r  plainfif.  
George M. F o u n f a i n  f o r  defendant. 

STACY, C. J. T h e r e  a r e  a t  least two exc.eptive assignments of e r ror  
appear ing  on the  record which make  i t  necessary to  remand the  cause 
f o r  another  hearing. 

T h e  court  instructed. t h e  jury, i n t e r  a l ia ,  t h a t  i n  t h ~  present action 
the burden was on t h e  plaintiff to show ( 1 )  tit le out  of the  State ,  a n d  
(2 )  adverse possession f o r  seven years  under  color, o r  f o r  twenty-one 
years  without  color. These instructions, as  given, were erroneous. 

I n  actions involving title t o  real  property, where t h e  S t a t e  i s  not a 
party,  other  t h a n  i n  t r ia ls  of protested entr ies  l a id  f o r  t h e  purpose of 
obtaining grants ,  the  tit le i s  conclusively presumed t c ~  be out  of the  
State ,  and  neither p a r t y  is  required to  show such f a d ,  though ei ther  
m a y  do so. C. S., 426 ;  X o o r e  v. Miller,  179 N. C., 396, 102  S .  E., 627;  
Penne l l  v. Brookshire, 193  N. C., 73, 136 S. E., 257. 

A n d  i n  actions between individual  lit igants, a s  here, when one claims 
t i t le  to  land by adverse possession a n d  shows such possession (1) f o r  
seven years  under  color, o r  ( 2 )  f o r  twenty years  without  color, e i ther  
showing is  sufficient to  establish t i t le  i n  th i s  jurisdiction. C. S., 428 
and  430;  P o w e r  Co. v. Taylor ,  1 9 1  N. C., 329, 1 3 1  S. E . ,  646;  S. c., 1 9 4  
h'. C., 231. 

F o r  t h e  errors, a s  indicated, a new t r ia l  must  be awarded, and  i t  is  so 
ordered. 

h'ew tr ia l .  

GEORGE FINCH AR'D DOAK FINCH, EXECUTORS OF BROWN FINCH, V. 

NORTH CAROLINA RAILROAD COMPANY. 

(Filed 22 February, 1928.) 

1. Negligenc+Question for  Jury-Railroads-Proximate Cause. 
In  an action to recover damages from a railroad company for the negli- 

gent killing of plaintiff's testate a t  a grade crossing of the railroad with 
a much used street of a city, when there was evidence tending to show 
that defendant's long freight train had blovked the street and had been 
broken to clear the street for traffic, and that the testate, probably re- 
garding this as  an invitation, immediately went upon the tracks. when 
his view was obstructed by the cars of the freight train on either side, 
without looking or listening, and was struck by defendant's passenger 
train on a parallel track, coming without signal or warning; with further 
evidence that other employees of the defendant on the freight train could 
have perceived his danger and hare warned him in time: Held, the ques- 
tion of negligence and contributory negligence was for the jury under 
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instructions a s  to  whether the defendant's negligence was the proximate 
cause of the injury, or the testate's negligence proximately contributed 
thereto, under the rule of the prudent man. 

2. Same-"Invitation to Cross." 
Where there i s  evidence tending to show that  the plaintiff's testate 

failed to  look and listen for trains before attempting to drive across the 
tracks of defendant railroad company, a t  a much used grade crossing with 
a city street, and was struck by defendant's train, under circumstances 
tending to show defendant's negligence, and its invitation for the testate 
to cross that  would have excused his own negligence, the question is one 
for the jury under proper instructions from the court. 

3. Pleadings-Proof and Variance-Error-Reversible Error. 
I n  an action against a railroad company to recover damages for the 

negligent killing of plaintiff's testate, while he was attempting to drive 
across its tracks in an automobile a t  a grade crossing with a frequented 
street of a city, there was evidence tending to s h o w w a t  the testate failed 
to look and listen for an approaching train that caused the accident re- 
sulting in death, with allegation in the complaint of specific facts that  
would excuse his not having done so:  Held,  the admission of vague evi- 
dence, and instruction thereon of a specific and additional fact not alleged 
in the complaint, bearing upon the issue of contributory negligence in the 
plaintiff's favor, is a variance between allegations and proof that consti- 
tutes reversible error. 

4. Motions to NonsuitEvidence Considered in Light Most Favorable to 
Plaintiff. 

Upon a motion a s  of nonsuit the evidence is to be taken in the light 
most favorable to the plaintiff, giving him the benefit of every reasonable 
intendment and inference to be drawn therefrom. 

APPEAL b y  defendant  f r o m  Oglesby, J., a n d  a jury, a t  February  Term,  
1927, of DAVIDSON. N e w  tr ia l .  

T h i s  i s  a n  action brought  by plaintiffs, executors of B r o w n  Finch ,  
against t h e  N o r t h  Carol ina Rai l road  Company.  T h e  summons was 
served o n  defendant  corporation 20 November, 1925. T h e  complaint 
alleges t h a t  Brown F i n c h  died i n  Davidson County, N. C., on 28 March,  
1925. T h a t  h e  lef t  a will naming  plaintiffs executors, a n d  they have  
du ly  qualified a n d  entered upon  the  discharge of the i r  duties. T h a t  
the  defendant i s  a corporation, chartered, organized and  existing u n -  
der  the  laws of t h e  S t a t e  of N o r t h  Carolina, the  owner of the  rail- 
road f r o m  Goldsboro to Charlotte, N. C., which r u n s  through Thomas-  
ville .in Davidson County, N. C. I t  h a s  a franchise and  h a s  a r igh t  
as  a common car r ie r  t o  operate  a n d  r u n  t ra ins  wi th  locomotive engines 
to  c a r r y  freight  and  passengers. I t  was t h e  owner of t h e  rai l road 
and  franchise when plaintiffs' testate was killed. T h a t  the  Southern 
Rai lway  Company is  a corporation organized a n d  existing under  t h e  
laws of t h e  S t a t e  of Vi rg in ia  a n d  engaged i n  t h e  operat ion of a rai l road 
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with trains and engines over the track of the defendant company, 
through the city of Thomasville, by virtue of a lease from defendant. 

That on 28 March, 1925, the said Brown Finch, plaintiffs' testator, 
was traveling along one of the main streets of the city of Thomasville in 
his Buick automobile about 8 2 5  o'clock a.m.; on the said date turned 
(to travel) along and over a public crossing from the stwet on the south 
side of thq said railroad to the street on the north side of the said rail- 
road, in the western part of said city in front of West End Store, which 
crossing is a grade crossing and a very much used stwet or crossing, 
without any gates or watchman stationed there, or other :signals; that at  
the time the said Brown Finch approached the said crossing, there was 
standing across the said crossing a long freight train headed towards the 
north, and extending a great distance to the north, and south of the said 
crossing, and the said Brown Finch stopped his car, when he approached 
the crossing and waited for the street or crossing to be cleared by the 
train. Other persons likewise waited the clearing of the crossing; that 
after waiting for quite a while an employee arid one of the crew in charge 
of the said freight train, and as plaintiffs are informed ~ n d  believe, the 
conductor of said freight train, came to this crossing where the said 
Brown Finch and others had stopped and were waiting the clearing of 
the crossing, cut the train in two at the crossing and signalled those in  
charge of the movement of the train to move up the front part, the 
engine being then up near the station in the city of Thomasville, and a 
very great distance from the crossing, and the train was moved so as to 
clear the crossing, said freight train being all the time on the south 
track of the said railroad; that as soon as the crossing was cleared, and 
while the employee and member of the crew of said ti-ain in charge 
thereof, was still standing at  tha said crossing or near thereto, and in 
plain view of the said Brown Finch and others, the said Brown Finch 
and other persons who had waited the clearing of the track at the cross- 
ing immediately started to go across the track, and as the said Brown 
Finch was passing over the said crossing, and as the front of his car got 
onto the north track of the said railroad, a passenger train of the 
Southern Railway Company, lessee of the defendant as aforesaid, com- 
ing south at a great speed and without any signal or warning whatso- 
ever, ran into the car which was driven by the said Brown Finch, with 
great force, knocked the car over against the box cars left standing when 
the train was parted as aforesaid, crushed the said car of the said Brown 
Finch between the passenger train and box cars, utterly demolishing the 
said automobile and killing the said Brown Finch. The freight train 
referred to was the train of t h ~  Southern Railway Company, lessee of 
the defendant, and in charge of its employees. That the said Southern 
Railway Company, lessee of the defendant, as aforesaid, on the said 
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28 March, 1925, negligently and carelessly opened u p  the said crossing 
for persons to go over the same a t  a time when its fast train, t rain 
No. 37, was approaching said crossing, and negligently and carelessly 
ran  the said train No. 37 through the city of Thomasville a t  a great and 
dangerous and unnecessary rate of speed, and negligently and carelessly 
failed to give any  signals or  warning of approach to the said crossing, 
a t  which crossing i t  had negligently and carelessly failed to  have any 
gates, watchman or other signals of the approaching train, and a t  a 
time when the approach of train No. 37 could not be seen by persons a t  
the crossing on the south side where the said Brown Finch was, by reason 
of the fac tbf  the long freight train extending north therefrom to a great 
distance, and a t  a time when the employee of the said Southern R a i h a y  
Company, lessee of the defendant as aforesaid, who had cut the freight 
train apart  to make an  opening for persons to cross the said railroad 
track, mas still present, and knew of the movements of the said Brown 
Finch, and should have known of the approach of said train No. 37, 
which was going south, and notvithstanding the said crossing had been 
cleared and the said employee was present a t  the crossing, no warning 
or notice was given of the approach of said train No. 37, and by reason 
of the said negligent acts the plaintiffs' testator, Brown Finch, was 
killed, and his car demolished; that  the said Brown Finch a t  the time of 
his death was 32 years of age, in sound health and full of vigor, mental 
and physical, highly educated and an  experienced and capable business 
man, making a t  least $30,000 per year, and the automobile that  was de- 
nlolished was worth $2,000. Wherefore, plaintiffs demand judgment 
against the defendant for the sums of (1)  $250,000 damages for the 
wrongful death of their testator; ( 2 )  $2,000 for the destruction of the 
automobile. 

The  defendant denies the material allegations of the complaint, and 
for a further answer to the plaintiffs' complaint says: 

"That on 28 March, 1925, the Southern Railway Company, as  lessee 
of the S o r t h  Carolina Railroad, was o p ~ r a t i n g  a freight train between 
the ton-ns of Spencer and Greensboro, North Carolina; that  when said 
freight train reached the town of Thomasville, Xor th  Carolina, it  
stopped for the purpose of making repairs to the engine before moving 
north;  said train was on the northbound track a t  the time of the acci- 
dent complained o f ;  that  after standing for about ten minutes working 
on the engine, the defendant's conductor cut the train so as to make an - 
opening a t  the street crossing. I n  the meantime, the plaintiffs' testator 
drove up on the street and stopped his car within a few feet of the 
freight train, and that as soon as  said freight train was parted, and 
before the wheels of said train had stopped moving, and before the 
street was cleared, the plaintiff's testator negligently and carelessly 
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dashed between the cars over the main line of the defendant's railroad, 
where he was stricken by defendant's southbound t ra in ;  that  both plain- 
tiffs' testator and defendant's conductor were standing near the crossing 
on the same side of the freight train and plaintiffs' testator dashed in  
between the cars just as soon as the space was wide enough for his auto- 
mobile to get through, without looking or listening, and before the de- 
fendant's conductor could give any signal whatsoever to h im;  that  had 
the plaintiffs' testator remained stationary in his car until defendant's 
conductor could move his train,  the accident would not have happened, 
but plaintiff's testator carelessly and negligently and reclilessly, without 
either looking or listening for the approach of a train or waiting for a 
signal f rom the conductor, rushed his  automobile between the cars on to 
the track before defendant's conductor had any chance whatsoever to 
give h im warning, and the injuries sustained by the plaintiff's testator 
were due to his own contributory negligence; tha t  said conductor, as 
well as other persons, tried to stop plaintiff's testator by signal and by 
calling to him, but that  testator without paying any regard to his safety, 
carelessly and negligently rushed through the opening without paying 
any attention whatsoever to warnings and without looking and listening 
fo r  the approach of a train, rushed on to the main line immediately in  
front of a southbound train, and was fatally injured;  and the defendant 
avers that  plaintiffs' testator contributed to his own fatal  in jury  as here- 
inabove set out.'' 

The  facts tended to show: "That on 25 March, 1925, defendant's lessee 
stopped one of its northbound freight trains a t  Thomasville, N. C., for  
the purpose of making repairs to the engine before going further north;  
that  the said freight train was on the northbound track a t  the time plain- 
tiffs' testate mas killed; that, after standing about fifteen (15) minutes, 
the defendant's conductor cut the train so as to make an opening a t  the 
street crossing; that  defendant's railroad tracks run  through Thomas- 
ville, N. C., north and south; that  West End  Store is In the western 
section of Thomasville, about sixty or sixty-five feet from the railroad 
crossing; that  there is a street crossing the railroad connecting worth 
and South Main streets near this store. There are two main streets i n  
Thomasville, one on the north side, the  other on the ~ 0 ~ 1 t h  side of de- 
fendant's tracks, and parallel therewith. There are connecting streets 
crossing defendant's tracks-three west of the station, including the 
West E n d  crossing. 

At the time plaintiffs' testate was killed there were no gates, watch- 
men or signals a t  West E n d  crossing, which was about three-quarters 
(x) of a mile south of the station. The  engine of defendant's freight 
train stopped near the station and extended probably ten cars south of 
the West E n d  crossing. While defendant's freight train was blocking 
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the crossing, plaintiffs' testator traveled in a closed car from the north 
end of Thomasville parallel with defendant's railroad track and defend- 
ant's freight train aforesaid standing thereon. As he  approached the 
crossing, which mas then blocked by defendant's freight train, he drove 
around a truck loaded with chairs which was standing a t  the crossing 
and stopped his automobile about six or eight feet from the railroad 
track. Other persons were a t  the crossing waiting for the crossing to 
be cleared. Some two or three minutes after plaintiffs' testator reached 
said crossing and stopped, the conductor uncoupled the freight train 
and caused the engine to move north a sufficient distance to clear the 
crossing, leaving about ten cars south of the crossing, the balance of the 
train, which reached near the station (which was three-quarters of a 
mile away),  being north of the crossing. The  conductor followed the 
mo\ing portion of the freight train across the crossing, walking slowly 
behind i t  and on the side of the track." 

Re??. 0. B. IVilliams, witness for plaintiffs, testified in  pa r t :  "Brown 
Finch saluted me, and I understood from his gestures he  extended to  me 
an  invitation to  rida across with him. Finch's car was entirely closed; 
neifher of us  could hear the other. I put my  hand on the fender of his 
car and told him I was going, to get my  car on the other side. Finch's 
car  was standing still headed toward the train. I n  two or three minutes 
the trainmen came from the rear of the train, took hold of the lever and 
signalled to the engineer to move forward. The  train would not un- 
couple, and he signalled again, and the train moved slowly backward 
and seemed to release, and he lifted the coupling and signalled again, 
and the train moved forward and cleared the crossing. T h e  trainmen 
followed the train across the crossing, walked slowly behind the train, 
and on the side of the track and when the train cleared the crossing, the 
trainmen gave a different signal from tlze one he  gave when the train 
moves to clear fhe track, Brown Finch and I moved toward the south- 
bound track. I was moving cautiously and, as I looked when I stepped 
over there on the southbound track, I saw fast t rain approaching a t  a 
close range, and I felt danger and said, 'Look out for the frain!' and 
I ran for my  life. There mere two explosions close together. Brown 
Finch mas killed and his car was completely dcmolislied." On cross- 
esnmination: "The conductor of the freight train signalled the engineer 
forward and made several signals before they got the cars uncoupled. 
The  conductor m o d  along with the moving train a t  the end of the 
last car and on the same side of the train that  I mas on. I think he 
walked a t  the cnd of the train and had his hand on the rear of the car 
until the train stopped. I do not know the stop signal, but the con- 
ductor made a signal. I cannot say whether it was the customary signal 
for  stopping. The  conductor was looking forward towards his engine 
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until the train stopped, and ha was looking in tha~t same direction when 
he gave the signal. . . . About the moment the freight  cars stopped 
rolling, or immediately thereafter, we started across the tracks. The  
opening was wide enough for two cars to pass. I had one foot on the 
southbound track when I looked t o  the right and saw tha t  t ra in  No. 37 
was coming. . . . I only had a momentary vision of the train and 
turned my  back and got away as quickly as possible." 
7'7~omas Xenned?), witness for ~ l a in t i f f s ,  testified in  p a r t :  ('Trainmen 

then flagged the engineer of the freight train and the engineer loosened 
the train and pulled a part  of i t  across the crossing. The  last time I 
saw the conductor he was standing there doing this (here witness indi- 
cates a signal). I took i t  that  we could go across. L began to start my 
truck, and Brown Finch was three or four feet ahead of me when I 
started. I could not more as  fast as Brown Finch could, and I stopped, 
thinking lie was going to cut across in front of me. I moved along 
dou-ly across the crossing, and I saw a train within ten feet of us. This  
train struck Brown Finch's car, demolishing i t  and killing him." On 
cross-examination he testified: "When I first saw the trainman or con- 
ductor he was walking u p  by the side of his train about ten or twelve 
feet from the crossing and on our side of the train. H e  mas walking 
toward the engine. H e  reached in between the cars and put  his hand 
on the lever. I saw him give a signal to the engineer to slack up. As 
soon as the train was slack, the conductor cut i t  i n  two. I did not see 
the conductor g i ~ e  the signal to pull forward, but I did see him give a 
signal after the cars started moving. This is the signal to which I re- 
ferred in my  direct examination. W h e n  this conductor was giving this 
signal Ire utas looking right up fhe train towards the engineer. I do not 
know what this signal was, whether i t  was to stop or not, but I recall 
that  I have seen exactly the same signal given in  the switch yard when 
cars were shifting." 

Plaintiffs' evidence further tended to show that  plaintiffs' testator was 
killed by a fast passenger train of defendant's lessee a p ~ r o a c h i n g  from 
the north on a track parallel with the track on which the freight train 
was passing and within four or fire feet of i t ;  that  said passenger train 
was running rapidly, possibly sisty miles an hour ;  that  i t  gave no signal 
whatever of its approach; that  the vision of the plaintiffs' testator was 
obstructed by the freight t ra in ;  that  said passenger train mas rapidly 
approaching said crossing without gir ing any signal or ~va rn ing ;  that  
those who were waiting a t  the crossing to pass a t  the sa.ne time plain- 
tiffs' testator mas m i t i n g  did not hear the approach of the passenger 
train until it  came to the crossing-heard no signal. The  freight train 
obstructed the view of the approaching train. 
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The evidence tended to show that  West E n d  crossing was a much 
used crossing; that  i t  mas within the corporate limits of the town of 
Thomasville; that  from 500 to 1,000 people passed over i t  daily; that  
the population of Thomasville in 1925 was about 7,500 people. 

The  issues submitted to  the jury and their answers thereto were as  
follows : 

"1. Was the death of plaintiffs' testate, Brown Finch, caused by the 
negligence of the Southern Railway Company, lessee of the North Caro- 
lina Railroad Company, as  alleged in the complaint? Answer : Yes. 

"2. Did the said Brown Finch by his own negligence contribute to his 
death, as allrged in the answer? Answer : No. 

'(3. What  amount of damages, if any, are the plaintiffs entitled to 
recover for the death of Brown F inch?  Answer : $140,000. 

"4. T h a t  amount of damagw, if any, are the plaintiffs entitled to 
recover for the destruction of the automobile, as alleged in  the com- 
plaint ? Answer : $1,500." 

The  other necessary facts and material assignments of error mill be 
set forth in  the opinion. 

R a p e r  LF' Raper, Phillips & Bower, MrCrary & DeLapp, and Xing, 
Sapp LF' King for plaintifs. 

Linn d Linn, Sidney S. Alderman, TTra7ser & Walser, 2. I .  Walser, 
II'. F. Brinkley and P. 17. Critcher for defendant. 

Cr,.inrtsox, J. The defendant introduced no evidence, and a t  the 
(.lose of plaintiff's e~~ idence  made a motion for judgment as i n  case of 
nonsuit (C.  S., 567), which motion the court below overruled. I n  this 
we think there was no error. On motion for nonsuit the evidence is to 
be taken in  the light most favorable to plaintiff, and he is entitled to 
the benefit of every reasonable intendment upon the evidence and every 
reasonable inference to be drawn therefrom. 

The court below charged the jury clearly and accurately the law in 
regard to the burden of proof, negligence, proximate cause and con- 
tributory negligence. 

The  court charged: "That both the railroad in approaching a public 
crossing and the traveler on the highway, are charged with mutual  duty 
of keeping a careful lookout for danger, and the degree of diligence to 
be uwd on either side is such as a prudent man would exercisr under the 
circumstances of the case in endearoring to perform his duty. Our  
Supreme Court has laid down certain other rules of conduct of travelers 
i n  approaching railroad crossings, which rules the Court g iws  you for 
your guidance in  determining and passing upon this action. d traveler 
ml the llighway, before crossing a railroad track, as a general rule, is  
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required to look and listen, and to ascertain whether a train is approach- 
ing; and the mere omission of the trainman to give the ordinary or 
statutory signals will not relieve him of this duty. Where the view is 
unobstructed, a traveler who attempts to cross a railroad track under 
ordinary and usual conditions without first looking, when by doing so he 
could note the approach of a train in time to save himself by reasonable 
effort, is guilty of contributory negligence. Where the view is obstructed 
a traveler may ordinarily rely upon his sense of hearing, and if he does 
listen and is induced to enter on a public crossing, because of the negli- 
gent failure of the company to give the ordinary signals, this will usually 
be attributed to the failure of the company to warn the traveler of the 
danger, and not imputed to him for contributory negligence. There 
may be certain qualifying facts and conditions which so complicated 
the question of contributory negligence that it becomcs one for the jury, 
even though there has been a failure to look or listen, and a traveler 
may, in exceptional instances, be relieved of these duties altogether, as 
when gates are open or signals given by a watchman and the traveler 
enters on the crossing reasonably relying upon the assurance of safety. 
The court further instructs that i t  is the duty of the employees of a 
railroad company to give reasonable and timely notice of the approach 
of trains to a public crossing by ringing the bell or blowing the whistle 
of the locomotive when the circumstances demand it. The court further 
instructs you that in  considering the degree of care exer1:ised by defend- 
ant, you may consider the speed of the train, the acts of the employees, 
the nature of the crossing, whether or not there were gates or automatic 
bells there with other circumstances in the case. The court charges 
you that i t  was lawful and proper for the conductor to separate his 
train so as to cease blocking the crossing, and the mere fact that he 
separated the train would not constitute negligence; a!3 to whether it 
would constitute i n  invitation for deceased to go upon the crossing is a 
matter for the jury to decide; i t  is a matter for you to consider in passing 
upon the acts of the defendant, and in determining whether or not de- 
fendant was negligent. I f  you find by the greater weight of the testi- 
mony that the defendant failed to keep a proper lookout, and failed to 
exercise a degree of diligence under the circumstances as you find them 
in this case, such as a prudent man would have exercised, and such 
failure was the proximate cause of the injury, you will rmswer the first 
issue Yes." 

This charge embodies the correct principles of law and is fully borne 
out by decisions of this State. Johnson v. R. R., 163 N.  0., 431; Brown 
u. R. R., 171 N.  C.,  266; Goff v. R. R., 179 N. C., 216; Dudley v. R. R., 
180 N.  C., 34; Perry v .  R. R., ibid., p. 290; Blum v. R. R., 187 N .  C., 
640; Rigsbee v. R. R., 190 N. C., 231; Barber 91. R. R., I93 N .  C., 691. 
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A portion of the above charge contended by defendant not pertinent to 
the facts in the present action will be hereafter considered. 

I n  Harkson v. R. R., 194 I?. C., p. 656, the facts were different from 
the present action. 

On the question of contributory negligence the court below instructed 
the jury as follows: "The court, gentlemen, instructs you that it is a 
rule of law that a person who voluntarilyt goes on a railroad track at a 
point where there is an unobstructed view of the track, and fails to look 
or listen for danger, cannot recover for an injury which may have been 
avoided by looking and listening; but where the view is obstructed or 
other facts exist which tend to complicate the question of contributory 
negligence, it becomes one for the jury. These circumstances may involve 
obstructions on the tracks, several tracks and trains running on them in 
different directions, and one train is obscured by another. When these 
facts exist, gentlemen, the issue of contributory negligence is for you to 
determine under the instructions given you by the court and the facts as 
you find them. The court further instructs you, gentlemen, that if you 
should find that the trainmen's act in cutting the train in two parts, and 
opening the crossing, would be an implied invitation for deceased to 
cross, and that deceased, being familiar with the crossing, he might act 
within reasonable limits on the presumption that i t  is safe for him to 
go on the crossing. The extent to which a traveler may rely on such 
circumstances is a question of fact, and while ordinarily the same degree 
of care and vigilance is not required of a traveler, under such circum- 
stances, as otherwise, he has no right to rely exclusively upon such cir- 
cumstances, nor will such presumption or assurance excuse the traveler 
from using every reasonable precaution that an ordinarily prudent man 
would use under like circumstances." The charge embodies correct prin- 
ciples of law. B a d e r  v. R. R., supra, and cases cited. 
 he serious assignment of erroE is the refusal of the court below to 

give the following special instruction, which the defendant prayed the 
court to give: ('1 charge you that you cannot consider any contention 
that the conductor of the freight train was negligent in giving a hand 
signal to plaintiffs' testator, signalling h im to come upon the crossing 
at which he was killed, because no such negligence is alleged and charged 
in the complaint. You will, therefore, disregard any such contention in 
passing upon the first issue." The defendant contends that "the defend- 
ant was absolutely entitled to have this special instruction to eliminate 
from the case a contention as to negligence not supported by the com- 
plaint. I t  will be observed that the complaint specifies four distinct 
elements of alleged negligence: (1) Opening up the crossing a t  a time 
when the fast train was approaching; (2 )  ran No. 37 (Crescent Lim- 
ited) through the town at a great and dangerous and unnecessary 
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speed; ( 3 )  failed to give any signals or warning of its approach to the 
crossing; (4) failed to have any gates, watchman or other signals at  
the crossing; but contains no allegation that the freight conductor was 
careless or negligent in giving an express affirmative signal to plaintiffs' 
testator. . . . Accordingly it appears beyond - dispute that this 
second signal was given by the conductor looking straighi; down the train 
toward the engine and was plainly and manifestly a signal to the engine 
crew of the freight train, and was the signal which stopped the move- 
ment of the forward part of the freight train. Even if i t  had been 
alleged that an express hand signal was .negligently given by this con- 
ductor to Brown Finch and the others, this proof would not have sus- 
tained the allegation. Certainly in the absence of the allegation 
the court should have expressly eliminated the theory of a negligent 
express hand signal as an invitation." We think this prayer should 
have been given. I t  is termed in defendant's brief express invitation by 
hand signal. I f  there was evidence of an express invitation by hand 
signal, under the facts and circumstances of this case, the plaintiffs' 
testator could have, perhaps, relied on the express invitation. This 
express invitation by hand signal was not alleged in the complaint. No 
amendment to the pleading was requested by plaintiffs. 

The Superior Court or this Court, in its discretion, had a right to 
allow the amendment. Deligny v. Furniture Co., 170 N. C., 189. The 
Deligny case is cited by plaintiffs, but the Court in that (case said (a t  p. 
198) : "The predominant idea of the present code system is to try the 
cases on their real merits. I t  is broad in its scope and amply sufficient, 
as it now is, to administer justice, in every possible case, without regard 
to form or technical accuracy, and is sufficient, as it is , ~ t  present, and 
even without any amendment, to satisfy the most advauced notions of 
modern pleadings and procedure. But we think that the judge has. by 
the instmclion we have quoted, neutralized, if not entire121 cut out, all of 
the defendant's objecfions whic7~ are based upon its supposed duty to 
use the metal cleat, and the case need only be further considered upon 
the other ezceptions." (Italics ours.) 

I n  the Deligny case, conceding that no amendment was necessary, or 
i t  is in, the discretion of the court to grant or refuse an amendment, it 
mill be noted that the charge of the court neutralized and cut out the 
objections. I n  this action the charge was refused, although the evidence 
in regard to the hand signal was vague, uncertain and ambiguous, as 
will hereafter be noted. 

How about the facts bearing on the express invitation b,y hand signal? 
The court in its charge, reciting plaintiffs' contention, said: "The plain- 
tiffs say that on the morning of 28 March, 1925, there was a freight 
train across the West End crossing of the Southern R a i l w ~ y  in Thomas- 
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ville; that  the train mas across the crossing about fifteen minutes, and 
that  there were no gates or watchman a t  the crossing; that  while the 
freight train was standing across the crossing Brown Finch, the de- 
ceased, drove u p  in  a Buick sedan and stopped, waiting a t  the crossing 
with others for a few minutes; that  he drove u p  alongside a truck 
loaded r i t h  chairs, and that  he  stopped his car about eight feet from 
the track;  that  a member of the t ra in  crew uncoupled the cars and cut 
the train in two; that  part  of the train passed across the crossing, train- 
men following i t ;  that trainman signalled; that signal u?zde?atood to  
mcan to cross; that  deceased, Williams and Kennedy started to cross, 
and that  car driven by deceased wae struck, knocked against the side of 
the freight train, demolished and deceased was killed." I n  the charge 
heretofore quoted, the court below said:  "There may be certain qualify- 
ing facts and conditions which SO complicated the question of contribu- 
tory negligence that  it becomes one for the jury, even though there lms 
been a failure to look br  listen, and a traveler may, in escepfional in- 
stances, be relieved of these duties altogether, as when gates are open or 
signals given by  a watchmam and the traveler enters on the crossing 
reasonably relying on the assurance of safety." Although a correct 
principle of law, was it pertinent to the facts i n  this action? The excep- 
tional instances, "signals given by a watchman." I t  is  undisputed on 
the record tha t  the street crossing had  no gates or watchman. The  
signal in the charge which the court mentioned which mould relieve 
plaintiffs' testator of, the duty altogether to look or listen if a signal a t  
all was given, it mas contended by plaintiffs to have been given by the 
trainman (conductor). 

This attitude of the charge practically left i t  to the jury to say that  
if the trainman (conductor) signalled, that  signal was understood to 
mean to cross, and plaintiffs' testate reasonably relying upon the assur- 
ance of safety need not look or listen. I n  other words, the signal relied 
on by plaintiffs7 testate was negligence and the contributory negligence 
issue was immaterial. When the court charged on the attitude of the 
trainman's (conductor) act in cutting the train i n  two parts, i t  charged: 
"The extent to which a traveler may rely on such circumstances is a 
question of fact, and while ordinarily the same degree of care and vigi- 
lance is not required of a trareler, under such circumstances, as other- 
nise, he has no right to rely exclusively upon such circumstances, nor 
will such presumption or assurance excuse the traveler from using every 
reasonable precaution that  an  ordinarily prudent man would use under 
like circumstances." This  is a correct statement under the Barber case, 
supra. 

But  what is the evidence "that trainman signalled, that signal was 
undersfood to mean to cross." Plaintiffs' witness, Williams, testified: 
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"Finch's car was entirely closed, neither of us could hear the other. . . . 
The trainman followed the train across the crossing, walked slowly 
behind the train, and on the side of the track, and when the train 
cleared the crossing the trainman gave a different signal from the one 
he gave when the train moved to clear the track. . . . (On cross- 
examination) : The conductor of th? freight train signa'lled the engineer 
forward and made several signals before they got the cars. uncoupled. 
The conductor moved along with the moving train at  the end of the last 
car and on the same side of the train that I was on. I think he walked 
at the end of the train and had his hand on the rear of :he car until the 
train stopped. I do not know the stop signal, but the conductor made a 
signal. I cannot say whether or not it was the customary signal for 
stopping. The  conductor was looking forward towards the engine until 
the train stopped, and he w m  looking i n  that same di:*ection when he 
gave the signals." 

The witness, Kennedy, testified: "The trainman then tlagged the engi- 
neer of the freight train, and the engineen loosened the train and pulled 
a part of it across the crossing. The last time I saw the conductor he 
was standing there doing this (here witness indicates a signal). I took 
it that we could go across. . . . I did not see the conductor give the 
engineer the signal to pull forward, but I did see him give a signal after 
the cars started moving. This  is  the signal to which I referred in m y  
direcb examination. When this conductor was giving this signal he was 
looking right up the trnin towards the engineer. I do not know what 
this signal was, whether i t  was a stop signal or not, but I recall that 
I have seen exactly the same signal given in the switch yard when cars 
were shifting." 

The evidence in relation to the trainman's (conductor) signal, was to 
say the least vague, uncertain and ambiguous. Then again, did plain- 
tiffs' testate see the signal and rely on i t ?  The evidence was that his 
car was entirely closed. There was no allegation in the complaint that 
plaintiffs' testate relied on an express invitation by hand signal for 
plaintiffs' testate to cross. The evidence tends strongly to show that the 
signal was given to the engineer and riot to plaintiffs' testate; at any 
rate the evidence of such a signal was vague, uncertain and ambiguous, 
and there is no evidence that plaintiffs' testate saw i t  or was misled 
by it ,  

There are other exceptions on the recsrd not necessary to be consid- 
ered. From a careful review of the whole record we think the prayer 
for instruction should have been given and the refusal, under the facts 
and circumstances of this case, prejudicial and reversible error. For 
the reasons given there must be a 

New trial. 
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MRS. CORNIE WHITE ABBI'IT v. W. N. GREGORY AND THE 
DAVISON C.HERIICAL COMPANY. 

(Filed 22 February, 1928.) 

1. Removal of Cause-Power to Remov-Effect of Erroneous Judgment 
For Removal-Judgments-Status of Erroneous Judgment. 

An order of the clerk of the superior Court, having jurisdiction of a 
motion to remove a cause from the State to the Federal Court for diver- 
sity of citizenship under the provisions of 3 C. S., 913(b), that  the cause 
be removed a s  prayed by the defendants, meeting the requirements of the 
Federal statutes relating thereto, and made in apt  time, is not void, and 
when improperly made is erroneous. 

2. Judgments - Setting Aside for Surprise, Excusable NegIect, etc. - 
Grounds Therefor-Judgment by Default and Inquiry-Removal of 
Causes. 

Where a cause has been remanded tq the State from the Federal Court 
by the latter court, and the clerk of the former court has had entered, 
without notice to  defend-ant, a judgment by default and inquiry for the 
want of an answer, pending the disposition of the cause in the Federal 
Court, and the order of remand has been regularly made, upon motion of 
the plaintiff's attorney, the judge of the Superior Court of the State hav- 
ing jurisdiction may set aside the judgment by default and inquiry upon 
the ground of mistake, inadvertence, surprise, or excusable neglect, upon 
the showing of a meritorious defense. C. S., 600. 

3. Judgments - Setting Aside for Surprise, Excusable Neglect, etc. - 
Requisites for. 

I n  order for the trial judge to set aside a judgment of the clerk of court, 
for default of an answer, C. S., 600, the judgment in question must be a 
valid one, and regularly entered. 

4. Removal of CauseeEffect of Removal-Further Proceedings in State 
Court - Judgments - Setting Aside for Excusable Neglect, etc. - 
Grounds Therefor. 

Where the clerk of the State court has  erroneously granted defendant's 
motion to remove a cause from the State to the Federal Court on the 
ground of diversity of citizenship under the provisions of the Federal 
Removal Act, the movin; defendants mag assume that  no further pro- 
ceedings be had in the State court until the cause has been remanded 
from the Federal Court, and where a judgment by default and inquiry 
has been entered therein for the want of an answer, without notice, noth- 
ing else appearing to show laches on the part of defendants' attorneys, 
upon relevant findings of the trial judge, including that of meritorious 
defense, the action of the trial judge in setting aside the judgment and 
permitting the defendant to file answer will not be disturbed on appeal. 

6. Appeal and Error-Review-Questions of Fact and Findings on Appeal 
from Order of Removal. 

Where there are  no exceptions to the evidence introduced, and the 
facts found thereon are conclusive on appeal to the Supreme Court, and 
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the judge's conclusions of law are alone reviewable on appeal from an 
order setting aside a judgment on the grounds of the defendants' mistake, 
surprise, or excusable neglect. C .  S., 600. 

6. Appearance - What Constitutes General Appearance - Service - 
Acceptance of Service--Judgments in Rem, in Personnm. 

Where attachment proceedings in  an fiction against nonresident de- 
fendants have been made against their property situate in this State in 
order to confer jurisdiction on our court, and the defendant has moved 
here for setting aside a judgment against him for surprise, mistake, es- 
cusable neglect, etc., it is a general appearance in our c,ourts, and a sub- 
mission to their jurisdiction, and a waiver of service of summons, and a 
judgment rendered in the action against them is not restricted to a judg- 
ment in  rem, but is also one in  personam. 

APPEAL by plaintiff from judgment of illidyette, J., rendered as of 
12 November, 1927. From PERQUIJIANS. Affirmed. 

Motion by defendants that  judgment by default and inquiry signed 
by the clerk of the Superior Court of Perquimans County in this action 
in  favor of plaintiff and against defendants, on 26 September, 1997, be 
set aside and vacated, and that  defendants have leave to file answers to 
the complaint of plaintiff, filed on 12 July,  1927. 

F rom judgment upon the facts found by the judge, s2tting aside and 
vacating the judgment by default and inquiry, and directing that  de- 
fendants be allowed to file answers, i n  accordance with their motion, 
plaintiff appealed to the Supreme Court, assigning error based upon her 
exception to the judgment. 

Battle & Winslow, Wilcoz, Cooke & Wilcoz, Ehringhaus & Hall and 
Mc~l~ullarn & LeRoy for plaintiff. 

Garnet, Taylor d2 Edwards and L. I. Moore for defeptdant, G r e g o ~ y .  
Jesse N .  Bozuen and Stephen C. B m g a z c  for defendavt, Thc Davison 

Chemical Company. 

CONXOR, J. Plaintiff prays judgment in  this action tha t  she recover 
of defendants the sum of $30,888, or  some other large sum. She  alleges 
as her cause of action that  defendants jointly and collusjvely committed 
a fraud upon her with respect to the sale of certain shares of stock of 
the Eastern Cotton Oil  Company, which she had formerly owned, and 
which she had sold to the defendant, The  Davison Cheinical Company 
upon the solicitation of defendant W. N. Gregory. She alleges that  
said szle was procured by means of certain false and fraudulent repre- 
sentations made to her as a stockholder of said Oil Company, by defend- 
ant  Gregory, general manager and director thereof, acting therein in  his  
own behalf and in behalf of his  codefendant. She  alleges that  these 
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false and fraudulent representations were made with respect to the price 
which the defendant Chemical Company had offered and was willing to 
pay for said shares of stock, and with respect to the true value of the 
same at the time of the sale. 

The action was begun by summons issued by the clerk of the Superior 
Court of Perquimans County on 25 May, 1927. The original summons 
was returned by the sheriff of said county, endorsed as follows: "Re- 
ceived 25 May, 1927. Defendants not to be found in my county." 
Thereupon summons in the action, and warrant of attachment, to be 
levied upon property of defendants, situate within the State of North 
Carolina, were duly served by publication. Both the summons and the 
warrant of attachment, mere returnable before the clerk of the Superior 
Court of Perquimans County on 2 July, 1927. Before the return day, 
to wit, on 27 June, 1927, an order was entered by said clerk extending 
the time within which plaintiff was required to file her complaint to 
1 August, 1927. On said return day attorneys for defendants entered a 
special appearance, and moved that the action be dismissed for that no 
complaint had been filed therein. Defendants excepted to the court's 
denial of this motion. 

The complaint was thereafter filed on 12 July, 1927. I t  is alleged 
therein that plaintiff is a resident of the city of Norfolk, in the State 
of Virginia; that defendant, W. N. Gregory, is also a resident of the 
city of Korfolk, in the State of Virginia, and that the defendant, The 
Davison Chemical Company, is a corporation organized under the laws 
of the State of Xaryland, with its principal office in the city of Balti- 
more, in said State. 

On 18  July, 1927, after notice to plaintiff, service of which mas 
accepted by her attorneys on 7 July, 1927, Stephen C. Bragaw, an 
attorney at lax-, duly licensed and practicing in the courts of this State, 
entered a special appearance in the action then pending in the Superior 
Court of Perquimans County, for the defendant, The Darison Chemical 
Company, and thereupon filed its petition, accompanied by bond as 
required by statute, praying that said court "proceed no further herein 
except to make an order of removal" from said court to the District 
Court of the United States for the Eastern District of North Carolina, 
"as required by lam, and that the clerk of this court be directed to 
make up or cause to be made up a transcript of the record herein to be 
lodged in the District Court of the United States for the Eastern Dis- 
trict of North Carolina, Elizabeth City Division, as provided by law." 
With respect to the citizenship or residence of the parties to the action, 
it is alleged in said petition that plaintiff was at the time of the com- 
mencement of this action and is now a citizen of the State of Virginia, 
residing in the city of Norfolk; that the defendant, The Davison Chemi- 
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cal Company, is not a citizen of the State of North Carolina, but was 
at  the time of the commencement of this action, and irr now a foreign 
corporation organized and existing under the laws of the State of Mary- 
land, with its principal office in the city of Baltimore, in said State;  
and that the codefendant of petitioner, W. N. Gregory, is  not a citizen 
of the State of North Carolina, but was at  the time of the commence- 
ment of the action, and is now a citizen of the State of Virginia, resid- 
ing in the city of Norfolk, in said State. One of the ai'torneys for de- 
fendant, W. N. Gregory, was advised of the filing of said petition and 
concurred in the motion of attorney for his codefendant for the removal 
of the action from the State court to the Federal Court for trial. At 
the hearing of the motion for removal upon the petition, the clerk of the 
Superior Court, upon his finding from "the petition and from other 
papers in the cause" that petitioner was entitled to have the action 
removed from the State court to the Federal Court for trial, entered an 
order dated 18 July, 1927, removing the action from the State court to 
the Federal Court, and directing the clerk of the State ,court "to make 
and certify a transcript of the record i n  the action for transmission to 
the District Court of the United States for the Eastern District of North 
Carolina, Elizabeth City Division, forthwith." Plaintifl's exception to 
the overruling of his objection to said order of removal was entered by 
the clerk at the request of her attorneys. Plaintiff did not appeal from 
said order. Pursuant to said order of removal, the action was docketed 
in the District Court of the United States on 6 August, 1927. There- 
after, to wit, on 14 September, 1927, both defendants filed answers to 
the complaint in the District Court of the United States. No answer 
had been filed by either defendant in the State court. 

On 1 September, 1927, attorneys for plaintiff caused a notice to be 
served on attorneys for defendants that she would apply to the judge of 
the District Court of the United States at  the next term of said Court 
to be held at  Elizabeth City, on 10 October, 1927, for an order remand- 
ing the action to the Superior Court of North Carolina for Perquimans 
County, upon the grounds set forth in the written motion filed in the 
office of the clerk of the District Court, a copy of which was attached 
to the notice served on attorneys for defendants. Upon the hearing of 
the motion to remand, before the Honorable Isaac 31. Xeekins, United 
States District Judge, on 10 October, 1927, i t  appeared to the Court 
"that the plaintiff and the defendant, W. N. Gregory, are both residents 
of the State of Virginia, and that there is no diversity of citizenship 
between the plaintiff and the defendants within the meaning of U. S. 
Code, Title 28, sec. 41, subsec. 1 (Jud.  Code, see. 24))  and that there- 
fore the District Court of the United States has no jurisdiction of the 
said controversy and the cause is not removable within the meaning of 
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U. S. Code, Tit le 28, sec. 71  (Jud.  Code, sec. 28)." Order dated 10 Octo- 
ber, 1927, was thereupon entered remanding the action to the Superior 
Court of Perquimans County. Pursuant to said order the clerk of the 
U. S. District Court, as he was directed therein to do, madq out a certi- 
fied copy of the motion to remand and of the order made upon said 
motion, together with the answers of the defendants filed in  the United 
States District Court, and forwarded same to the clerk of the Superior 
Court of Perquimans County. 

After notice of plaintiff's motion to remand had been served on attor- 
neys for defendants, to wit, 1 September, 1927, and before said motion 
had been heard by the judge pursuant to said notice on 10 October, 
1927, attorneys for plaintiff appeared before the clerk of the Superior 
Court of Perquimans County and moved for judgmcnt by default and 
inquiry, upon the ground that  defendants had not filed answers to the 
conlplaint in said court. This  motion was granted, and the judgment by 
default and inquiry in  favor of plaintiff and against defendants was 
signed by the clerk on 26 September, 1927. Xeither of the defendants 
had notice, personally or through their attorneys of the motion for such 
judgment, nor did they know that  such judgment had been signed until 
31 October, 1927. A t  the time the judgment by default and inquiry was 
signed by the clerk of the Superior Court of the State, upon motion of 
plaintiff's attorneys, her motion, by her said attorneys, to remand the 
action from the Federal Court to the State court, of which notice had 
been given to attorneys for defendants, was pending in the Federal 
Court. 

After the said action had been remanded from the Federal Court to 
the State court, and after due notice to plaintiff defendants, by their 
respective attorneys, appeared before the judge presiding a t  the Fa l l  
Term, 1927, of the Superior Court of Perquimans County, on 31 Octo- 
ber, 1927, for the purpose of moving the court for leave to file answers 
to the complaint in said court. An examination of the record in the 
action then disclosed to attorneys for defendants, for the first time, that  
a judgment by default and inquiry had been signed by the clerk in  this 
action on 26 September, 1927. Defendants thereupon moved in  open 
court that  said judgment by default and inquiry be set aside and 
~ a c a t e d  upon the ground (1 )  that  the same was entered without notice, 
and was procured by the mistake, surprise, inadvertence and excusable 
neglect of defendants and their attorneys; ( 2 )  that  said judgment was 
signed contrary to the usual and ordinary practice and procedure of the 
court and was therefore irregular; ( 3 )  that the clerk of the Superior 
Court mas without jurisdiction to sign the said judgment cn 26 Sep- 
tember, 1927, while plaintiff's motion that  the action be remanded from 
the Federal Court to the State court was pending in the Federal Court, 
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and that same was therefore void; and (4) that the time for filing 
answers to the complaint had not expired on 26 September, 1927. 

Upon the hearing of defendant's motion, which was resisted by plain- 
tiff, the judge found the facts for the purpose of ruling thereon, from 
evidence offered by both plaintiff and defendants. There are no excep- 
tions to these findings of fact, which are set out in full in the order and 
judgment. Upon the facts thus found, i t  was adjudgecl: 

"1. That the defendant, W. N. Gregory, has not been guilty of any 
neglect with respect to the filing of his answer in this cause, and that 
such neglect, if any has occurred, was the neglect of his counsel, was 
excusable, and arose by inadvertence and mistake, and is not imputable 
to said defendant, Willis N. Gregory. 

2. That the defendant, Davison Chemical Compan,y, has not been 
guilty of any neglect with respect to the filing of its answer in this 
cause, and that such neglect, if any has occurred, was the neglect of its 
counsel, was excusable, and arose by inadvertence and mistake, and is 
not imputable to the said defendant, Davison Chemical Company. 

3. That the said judgment herein attempted to be eni,ered on 26 Sep- 
tember, 1927, by H. G. Winslow, clerk of the Superior Court of Perquim- 
ans County, is irregular and contrary to the usual course and practice 
of the court, and was attempted to be entered for want of an answer 
when the time allowed by law of North Carolina for filing the answers 
bad not expired, and when the cause had been regularly removed, and 
was pending in the United States District Court. 

4. That the said judgment is void because the clerk of the Superior 
Court of Perquimans County was without jurisdiction t 3  enter it at  the 
time he so attempted." 

I t  was, therefore, ordered and adjudged "in the court's discretion, 
that said judgment attempted to be entered by the said H. G. Winslow, 
clerk of the Superior Court of Perquimans County, on 26 September, 
19-27) be and the same is hereby set aside, vacated and dcclared void and 
of no effect." 

I t  was further ordered and adjudged '(in the discretion of the court, 
that defendants and each of them be allowed to file their answers in the 
above-entitled cause, and the clerk of the Superior Court of' Perquimans 
County is directed to receive and file the same." 

I t  was further ordered "that defendants, and each of them, be per- 
mitted to change the caption in the answers now filed with the clerk of 
the Superior Court of Perquimans County to show that the cause is pend- 
ing in the Superior Court of Perquimans County, N. C., instead of in 
the District Court of the United States for the Eastern D.strict of North 
Carolina, and that same shall be marked (Duly Filed' by the clerk of the 
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Superior Court of Perquimans County upon the request of counsel for 
defendants at any time within twenty days from the date of this order." 

To the judgment, signed by consent at  Jackson, N. C., on 23 Decem- 
ber, 1927, plaintiff duly excepted. Upon her appeal to this Court her 
only assignment of error is based upon this exception. There are no 
exceptions to the findings of fact, made by the judge, upon which he 
rendered the judgment. These findings of fact are, therefore, conclusive 
upon plaintiff's appeal to this Court. No contention is made by the 
plaintiff that there was no evidence to support the findings of fact; 
indeed, the material facts appear on the record and are not in contro- 
versy. I n  Helderman v. Mills Co., 192 N. C., 626, it is said in the 
opinion for the Court : "There was evidence in support of the findings of 
fact. They are, therefore, conclusive upon the appeal of plaintiffs to 
this Court. Whether the conclusions from these facts, to wit, that de- 
fendant's neglect to file an answer within the time prescribed by law was 
excusable, and that defendant has a meritorious defense to plaintiff's 
cause of action as set out in the complaint, are correct, is a matter of 
law, and therefore reviewable upon appeal to this Court." Lumber Co. 
a. Cottingham, 173 N. C., 323; Marion v. Til ley,  119 N. C., 473; Wed v. 
Woodard, 104 N. C., 94. 

Before considering plaintiff's contentions that there are errors in the 
conclusions of the, judge, from the facts found by him, upon which the 
judgment was rendered, setting aside and vacating the judgment by 
default and inquiry, and that, therefore, the assignment of error based 
upon the exception to/ the judgment shouId be sustained, i t  may be well 
to say that it is not necessary now, in  view of the subsequent record, to 
consider or determine the effect, if any, of the appearances entered in 
this action, prior to the date of the judgment by default and inquiry, 
by the respective attorneys for defendants, which were designated at  the 
time by them as "Special Appearances." Subsequent to such appear- 
ances, each defendant has applied to the court to have a judgment in 
the action set aside, and for leave to file an answer to the complaint. 
They have each thereby entered a general appearance in the action, 
which for all purposes of jurisdiction is equivalent to personal service of 
summons. Currie v. Mining Co., 157 K. C., 209. Both defendants, by 
filing answers to the complaint, pursuant to leave granted by order of 
the court, made upon their application, have become subject to the 
jurisdiction of the court to the same extent, and with the same effect as 
if summons had been personally served upon them. C. S., 490. The 
court's jurisdiction is no longer dependent upon the attachment nor will 
plaintiff's recovery, if any, be restricted to a judgment in rem. A judg- 
ment rendered in the action will be i n  personalm, as well as i n  rem, with 
respect to each defendant. 



210 I N  T H E  SUPREME COURT. [I95 

I n  view of the conclusion by the judge, upon the( facts found by him, 
in effect that the failure of defendants to file answers prior to the date 
of the judgment by default and inquiry, was not due io  the neglect of 
defendants, but to the neglect, if any, of their respective attorneys, and 
that the neglect of the said attorneys to file said answem was excusable - 
and in no event imputable to defendants, who have each a meritorious 
defense to the action, as disclosed by the answers of the defendants, filed 
in the Federal Court, after the order of removal had been signed by the 
clerk of the State court, and before the order remanding the action to 
the State court had been made by the judge of the United States Dis- 
trict Court, iti is not necessary for us.to consider or to pass upon plain- 
tiff's contentions, upon her appeal to this Court, that there was error in 
the other conclusions, upon which the judge ordered and adjudged that 
the judgment by default and inquiry, signed by the clerk on 26 Septem- 
ber, 1927, be set aside and vacated, not only the ground of excusable 
neglect, but also upon the ground that said judgment was void, or at  
least irregular. I f  there was no error in the conclusion of the judge - - 

that the failure, of defendants to file answers in the Superior Court, 
prior to the date of the judgment by default and inquiry,-was due, not 
td their neglect, but to the neglect of their attorneys, which was excusa- 
ble, and not imputable to defendants, plaintiff's assignments of error, 
upon her appeal to this Court, cannot be sustained, and the judgment 
must be affirmed. I t  is not required, in  order that we mag affirm the 
judgment from which plaintiff -has appealed, that we sustain the con- 
clusions of the judge, in accordance with the contentions of defendants, " - ,  

that the judgment by default and inquiry is void, or at  least irregular. 
Although said judgment may be valid and regular i n  all respects, as 
contended by plaintiff, both below and here, the judge had the power, 
conferred by statute-C. S., 600-if the same was rendered by reason 
of the mistake, inadvertence, surprise or excusable neglect of defend- 
ants, or of their attorneys, to relieve defendants from sail1 judgment, by 
vacating and setting same aside. I n  Heldernaan v. Mills Co., 192 N. C., 
626, it is said, in the opinion for the Court: ('C. S., 600, is a highly 
remedial statute; the relief authorized by the statute ought not to be 
denied where, as in  this case, plaintiff's rights, if any he has, cannot 
ultimately suffer, and defendant has a meritorious defense, which he 
seeks only an opportunity to make, and which he would, but for the 
statute lose through his mistake, inadvertence, surprisl: or excusable 
neglect." I n  order that relief may be had under the statute, the judg- 
ment from which a party seeks relief must be a valid judgment, and 
regular in  all respects. I f  a party to an action, in which a valid judg- 
ment has been rendered, upon his motion in the cause th,at the same be 
set aside, sustains his allegation that the judgment mas rendered because 
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of either his mistake, inadvertence, surprise or excusable neglect, he may 
have such relief as the judge, in his discretion, may grant. Relief from 
a void or irregular judgment may be had, in proper cases, but not under 
C. S., GOO. 

Whether upon the facts found by the judge, in the instant case, the 
neglect of attorneys for defendants to file answers to the complaint, 
within the time required by statute, or whether, in any event, such 
neglect mas imputable to defendants, are questions of law; the con- 
clusions of the judge, with respect to these matters are, therefore, review- 
able by this Court, upon plaintiff's appeal. The judge has concluded, 
in effect, from the facts found by him, that. the failure of defendants to 
file answers, in the Superior Court prior to the date of the judgment by 
default and inquiry, was due to their excusable neglect, within the 
meaning of the statute. He, therefore, in the exercise of his discretion, 
granted defendants relief from the judgment by default and inquiry, as 
he is authorized to do by the statute. 

The publication of summons and warrant of attachment in this action 
was begun on 25 May, 1927. Before the service by publication had been 
completed, and before the return day, both defendants employed attor- 
neys to appear for and to represent them in this action. I n  addition to 
other attorneys, each defendant employed an attorney, residing in this 
State and duly licensed to practice in its courts. Both these resident 
attorneys undertook to go to Perquimans County and to appear there for 
defendants in this action, as well as in other actions against the defend- 
ants, involving the same matters as this action, brought by other persons 
as plaintiffs. Upon the return day of the summons both these resident 
attorneys appeared in the office of the clerk of the Superior Court of 
Perquimans County in behalf of defendants. Prior to this time attor- 
neys employed by defendants had corresponded with attorneys of record 
for plaintiff in  this action, with respect to the pleadings to be filed 
herein. Plaintiff and her attorneys, therefore, knew that defendants 
had employed attorneys to appear for and to represent them in this 
action, and that it was their purpose to defend the same. The answer 
of defendant Gregory appearing in the record was verified by him on 
16 July, 1927; that of defendant, Davison Chemical Company, was 
verified on 9 September, 1927. 

I t  cannot be said that defendants or either of them failed to give this 
case the attention which a prudent man gives to his important business. 
On the contrary, they did all that the law does or should require of a 
defendant. They employed counsel, learned in the law, and skillful and 
diligent in its practice, whose zeal and fidelity to the cause of a client 
are unquestioned. They verified their answers promptly when same had 
been prepared by their attorneys, and entrusted them to their attorneys 
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for filing as required by law. Upon these and other f,scts found by the 
judge, it cannot be held that defendant's failure to file the answers, 
within the time required by law, was due to such negligence on their 
part as deprived the judge of power to grant them relief under the 
statute. 

When the resident attorneys for defendant appeared in their behalf a t  
the clerk's office, on the return day, they found that the clerk, without 
notice to them, or to defendants, and prior to such return day, upon 
motion of  lai in tiff, had extended the time for filing the complaint to 
1 August, 1927. Thereafter, on 18 July, 1927, defendani; Davison Chemi- 
cal Company filed its petition before the clerk for the removal of the 
action from the State court to the Federal Court. Plaintiff's attorneys 
did not resist the motion for removal. The clerk had jurisdiction to re- 
ceive the petition and to hear and pass upon the motion. 3 C. S., 913(b). 
When the order of removal was made, plaintiff's exception thereto was 
entered by the clerk, at  the request of her attorneys. Plaintiff, however, 
did not appeal from said order, as she had the right to do under the 
statute. After the removal had been effected, plaintiff appeared in the 
District Court of the United States on 1 September, pursuant to notice 
to defendants, and lodged a motion in said court that the action be re- 
manded to the State court. This motion pended in the District Court 
from 1 September to 10 October, when it was heard and allowed by the 
judge. The order of removal was erroneous, but it does not therefore 
follow that i t  was void. The distinction between an orller or judgment 
which is void, and one which is merely erroneous, is clearly stated in 
Duffer v. Brunson, 188 N. C., 789. The order of removal in the instant 
case is more than the mere semblance of an order. The clerk had juris- 
diction of the parties; the action was then pending :in the Superior 
Court. He  had jurisdiction of the petition by the express terms of the 
statute. His order therefore cannot be held void; i t  was merely erro- 
neous. I t  was effective until reversed on appeal, or until the action had 
been remanded by the order of the judge of the United States District 
Court. Attorneys for defendants relied upon the order for their assur- 
ance that the clerk, having made it, and thereby surrendered jurisdiction 
of the action, would not undertake any further proceeding therein. 
Attorneys were justified in giving the action no further attention in  the 
Superior Court, especially in view of the fact that plaintiff's attorneys 
thereafter invoked the jurisdiction of the Federal Court by their motion 
to remand. Their failure to file an answer to the complaint in the 
Superior Court, after the said court had surrendered jurisdiction of the 
action by removing same to the Federal Court, was at least excusable, 
even if i t  was negligent. 
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At the time this action was begun thirteen other actions were begun 
in the Superior Court of Perquimans County, all upon the same cause 
of action, against these defendants. The plaintiffs in these thirteen 
actions are all residents of the State of North Carolina-all members of 
either the White or Winslow families, who have long resided in Per- 
quimans County. These families are and have been for many years 
prominent in  the social and business life of Perquimans County. The 
plaintiff in this action is a member of the White family, but since her 
marriage has resided in  the city of Xorfolk in the State of Virginia, 
and not in Perquimans County, North Carolina. I n  the preparation of 
the petitioners for removal of such of the fourteen actions as involved 
sums in excess of $3,000, defendants' attorneys inadvertently failed to 
note the fact which distinguishes this case from others of the fourteen 
which mere removed to the Federal Court. This distinction was not 
brought to the attention of defendants or of their attorneys until 
10 October, 1927, when the motion to remand was heard in the United 
States District Court. 

I t  is needless to consider the question discussed in the briefs, as to 
whether answers were filed in the Superior Court within the time 
allowed by statute. There is no error in  the order allowing answers to 
be filed within the time fixed in said order. Nor is there error in the 
judgment setring aside and vacating the judgment by default and in- 
quiry. The order and the judgment are 

Affirmed. 

W. 0. HAMPTON ET AL. v. BOARD O F  EDUCATIOK A N D  BOARD O F  
COUR'TP COMMISSIONERS O F  NEW HAKOVER COUNTY. 

(Filed 22 February, 1928.) 

1. Schools and School Districts-Contracts for Teachers' Salaries--Liabil- 
ity of County Commissioners-School Budget. 

When the board of trustees of a school district recommends public 
school teachers for the ensuing term of schools to tho county superin- 
tendent of education, his contracts with teachers so recommended, made 
in accordance with the provisions of the statute relating thereto becomes 
a binding obligation upon the county commissioners when approved by it, 
and is in conformity with the budget of the county board of education, or 
when it is later approved by the county board of commissioners under the 
provisions of the statute. 3 C. S., 5533, 5605, 5572, 5571, 5559, 5561, 5516. 

2. Same. 
When there is one month for which the teachers of a school district 

have not been paid in accordance with their contracts of employment, and 
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from the sum total of the approved budget of the board of education there 
remains a sufficiency to pay them, the board of county commissioners is 
liable for its payment, the statute not requiring the approval of the 
county commissioners for each separate item of the school budget. 

3. Sam+"Budgeting Forward. " 
Where the county board of education, by paying its teachers for a term 

of school have done so by nine monthly installments, for the calendar 
year, instead of by twelve installments, and in conseqLence the teachers 
have not been paid for three months of the year, a resolution of the 
board of county commissioners authorizing the countj board of educa- 
tion in effect to pay them out of the allowance made by its budget 
for the year following is a "budgeting forward" approved by the board 
of county commissioners, and is binding upon the available funds accord- 
ingly, when the other requirements of the statutes on the subject are 
complied with. The provisions of chapter 277, Public Laws of 1927, have 
no application under the facts of this case. 

ADAMS, J., concurring in result; STACY, C. J.! dissenting. 

CIVIL ACTION before Devin, J., at October Term, 1927, of NEW HAN- 
OVER. 

The plaintiffs are public school teachers of New Hanover County, and 
made contracts with the defendant board of education not later than 
April, 1926, for services for the year 1926-27. I n  accordance with such 
contracts plaintiffs were to render servicw beginning 15 September, 
1926. Relying upon said contracts the plaintiffs entered upon the dis- 
charge of their duties on 15 September, 1926, and taught in the public 
schools of New Hanover County in the districts for which they mere 
respectively employed for the full term of nine months, and each of 
plaintiffs has fully complied with all the terms and conditions prescribed 
in  said contracts. Payments for said services have been made u p  to 
15 May, 1927, but installments for salaries maturing 1:) June, 15 July, 
15 August, and 15 September, 1927, have not been paid, said install- 
ments aggregating $107,061.05. 

There was judgment for the plaintiffs against both defendants, from 
which judgment the board of county comxnissioners of New Hanover 
County appealed. 

Va,rser, Lawwnce, Proctor & McIn fyre  for plaintiffs. 
J .  0. Care for Board of Education. 
Marsden Bellamy and Bryan & Campbell for Board of Commissio~~ers 

for New Hanover County. 

BR.O~DEK, J. Three questions of law are presented by the record : 
1. What are the legal limitations upon the power to contract with 

teachers ? 
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2. What are the legal essentials of a valid teacher's contract? 
3. Are the contracts of plaintiffs and others similarly situated valid 

and enforceable ? 
(1)  The limitations of liability of the county commissioners and 

counties with respect to debts contracted by boards of education are 
prescribed by statute and may be classified as follows: 

(a)  Bu t  if the county board of education shall wilfully create a debt 
that shall in any way cause the expense for the year to exceed the 
amount authorized in  the budget without the approval of the county 
commissioners, the indebtedness shall not be a valid obligation of the 
county and the members of the board responsible fo r  making the debt 
may be held liable for the same. 3 C. S., 5464. 

(b )  And no contract for teachers' salaries shall be made during any 
year to extend beyond the term of a majority of the committee, nor for 
more money than accrues to the credit of the district for the fiscal year 
during which the contract is made. 3 C. S., 5533. 

(c)  And the county commissioners, after 3 March, 1923, shall not be 
liable for any debt, other than loans from the State, incurred by the 
county board of education in excess of the amount set forth in  the May 
budget, unless the making of the debt was approved by the county com- 
missioners. 3 C. S., 5605. 

From these provisions of the lam i t  is obvious that  the county com- 
missioners are liable for all amounts set up in the budget by the board 
of education for the purposes prescribed therein, and, in  addition, for 
such further expenditures as said board of commissioners may approve. 

( 2 )  A valid teachers' contract, imposing liability upon the county 
commissioners, must conform to the following statutory requirements: 

( a )  Teacher must be at  least 18 years of age. 3 C. S., 5572. 
(b) The teacher must be duly certified by the State Board of Educa- 

tion. 3 C. S., 5571. 
(c)  The contract must be signed by the county superintendent on the 

recommendation of the committee or board of trustees of the district in 
which they are to teach. 3 C. S., 5559. 

(d)  The salary fixed by the county board of education must be in 
accord with the authorized salary schedule. 3 C. S., 5561. 

(e) The contract must show the salary allowed and be approved and 
signed by the county superintendent and copy filed with him. 3 C. S., 
5516. 

( f )  By  virtue of the limitations of liability heretofore stated the 
salary or amount of money specified in  the contract must be included in 
the adopted budget or otherwise approved by the county commissioners. 

(3 )  Considering the limitations prescribed by statute and the essen- 
tials of a valid contract, the question thereupon immediately arises : Are 
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the contracts of plaintiffs and other teachers similarly situated valid 
and enforceable? This is the vital point in the case, and the one about 
which the controversy centers and from which it radiates. I t  is the 
Verdun before which and around which the parties wage desperate 
battle. 

I n  order to develop the principles of law applicable i t  is necemary to 
recur to the facts found by the trial judge. I n  1920' the board of educa- 
tion adopted the plan of paying the salaries of teachers in twelve equal 
installments on the 15th of each month. The fiscal year began 1 July 
and ended 30 June. The teachers entered upon the performance of their 
duties on 15 September in each school year, and hence the first install- 
ment of salary became due on 15 October. The school term was nine 
months and the salaries of teachers were budgeted for the school term 
of nine months. I t  was clear that a budget of nine installments could 
not cover a payment of twelve installments. I n  this situation what 
could be done? Two courses only were open: First, to budget salaries to 
cover twelve months instead of nine, or twelve installments instead of 
nine; second, to overlap or consolidate the budget of one year with that 
of the succeeding year. The matter remained in  this uncertain condi- 
tion until 30 June, 1923, the end of the fiscal year. On that date there 
was an unexpended budget balance for schools amounting to $5,585.98. 
As we construe the record the budget for 1923-24, made in May, 1923, 
provided for the first installment of teachers' salaries to be paid 15 Octo- 
ber, 1923, and thereafter on the 15th of each month f tx  nine months, 
which date expired 15 June, 1924, which was the end of the school year. 
Therefore the July, August and September, 1924, salaries for teachers 
would be outside the May, 1923, budget, and also not included in the 
May, 1924, budget for the reason that the budget for t:achers' salaries 
was based upon a school year of nine months and included only nine 
installments, beginning on 15 October in  each year and expiring 15 June 
of the succeeding year. Thereupon on 30 June, 1923, the board of 
county commissioners adopted the following resolution : ('It being under- 
stood that the teachers' salaries for July, August and September, 1924, 
are to be paid out of the 1924-29 budget." This resolution authorized 
and approved the overlapping or consolidation of the budget for the 
months specified, and this custom, so established and approved remained 
in force up to the school year 1927-28. At this time the board of educa- 
tion refused to '(budget forward'' salaries fofi July, August and Septem- 
ber upon the theory that these salaries constituted an indebtedness accru- 
ing prior to 1 July, 1927, within the purview of the County Finance 
Act of 1927. 

I n  April, 1926, the plaintiffs made contracts with the board of educa- 
tion in accordance with the formalities prescribed by law for the year 
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1927-28. They entered upon the discharge of their duties on 15 Sep- 
tember, 1926, and continued to render faithful and efficient service in 
full compliance with their contracts. They were paid up to and includ- 
ing installments maturing 15 May, 1927. The installments maturing on 
15 June, July, Sugust and September, 1927, have not been paid. These 
overdue and unpaid installments aggregate $107,061.05, for which sun1 
this suit is brought against the board of education and the board of 
county commission_ers. The totaI sued for is composed of two items: 
(a )  June, 1927, salaries, amounting to $27,071.51, and (b) July, 
August and September, 1927, salaries, amounting to $79,989.54. The 
contracts with teachers for 1926-27 required a sum for teachers' salaries 
exceeding the amount specified in the budget for that purpose by over 
$27,000. Hence when the June salaries, amounting to $27,077.61, fell 
due on 15 June, there was no money with which to discharge the in- 
debtedness. 

The board of county commissioners contends that i t  is not liable for 
this item of June salaries for two reasons: (a )  The law, 3 C. S., 5464, 
and 5606, provides that the commissioners shall not be liable in any 
sum in excess of that set forth in the N a y  budget, unless they approve 
the contracting of the debt or debts in excess thereof. (b) That said 
board has not consented to the contracting of said debts in excess of the 
budget, but on the contrary, by resolution, has expressly refused to ap- 
prove any excess. I t  appears that the board of commissioners on 7 July, 
1924, approved a budget of $400,000 for the board of education, cover- 
ing a period of twelre months beginning 1 July, 1924, and ending 
30 June, 1925. But in said approval occurs this language: "And that 
this board will not in anywise be responsible for any excess expense of the 
board of education over the said revised budget of $400,000," etc. I n  
July, 1926, when the board of county commissioners approved the 
budget, it adopted the foregoing resolution: "This board will not in any- 
wise be responsible for any excess expense by the board of education 
beyond the said amount for $423,350, and this board requests the board 
of education to give its assurance that it will comply with this request." 

n'either of these contentions is upheld. 3 C. S., 3559, provides that 
when the contract of a teacher is signed by the superintendent on the 
recommendation of a committee or board of trustees "it is a valid con- 
tract and the teacher is properIy elected." I n  other words, the statute 
itself expressly directs and empowers the employment of teachers and 
expressly provides a schedule by which their salaries shall be determined. 
,4 teacher's salary, under such a contract, then becomes a debt under the 
law. The board of commissioners is not liable for any debt "in excess 
of the amount set forth in the May budget" unless the making of the 
debt was approved. I t  appears, however, that the total amount of 
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teachers' salaries for the year 1926-27 set u p  in  the May budget, was 
$307,468.50, and that contracts were actually made aggregating $333,- 
870.30. The contracts so made were within the "amount set forth in the 
May budget," because the May budget "set forth the ainount of $423,- 
350." Of course, the contracts so made exceeded the particular item 
in the budget providing for teachers' salaries, bu4 there are no words in 
the statute requiring the county commissioners to specifically and inde- 
pendently approve each item in  the budget. Indeecl, it appears from 
the exhibits filed that the minutes of the board of county commissioners 
do not show the details or items of the budgets for any year except 
1926-27. 3 C. S., 5601, provides: "If the board of county commis- 
sioners shall approve the total amount of the budget, it shall levy suffi- 
cient returns, after deducting the amount to be received from the State, 
to produce the amount asked for i n  the budget," etc. If the contention 
of the board of commissioners should be correct, nd teacher could afford 
to sign a contract until the budget was made and approved by the county 
commissioners. Then she would be compelled to wait until all con- 
tracts for all districts in the county had been duly filed with the county 
superintendent in accordance with the lam. She would then be com- 
pelled to ascertain what salary every other teacher in the county was 
receiving and then after securing this total, she would then be com- 
pelled to go to the auditor's office or some other place and audit the 
budget in order to ascertain if her contract was included within the par- 
ticular item appropriated for teachers' salaries. ,4nd after all this was 
done she could then sign her contract and leave a copy with the county 
superintendent. Even then, perhaps, she might be compelled to stand 
over the board of education with a club to prevent i t  from spending the 
money so appropriated for some other purpose in order to be certain 
that she did not work for nothing. Such a state of affairs, of course, 
would impose intolerable burdens upon the teachers. Frankly, it is con- 
ceded that various sections of the school law upon this subject are con- 
fusing, and the board of county commissioners, under the law as written, 
has strong justification for the contention made by it with reference to 
this aspect of the case. 

With reference to the resolutions passed by the board of county com- 
missioners notifying the board of education that the county would not 
be responsible for exceeding the budget, it appears that such resolutions 
had no reference to teachers' salaries, but to the totals only. But, how- 
ever this may be, the trial judge finds as a fact that the board of county 
commissioners is indebted to the board of education in the sum of 
$40,651.91 "on account of funds which belong to the board of education 
as a matter of law and to which said board of education was entitled," 
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etc. As this fund has never been appropriated to any specific purpose 
t6e board of education has the right to use it for any lawful purpose, 
and hence i t  could be used in paying June salaries, amounting to 
$27,071.51. 

Now, with the June salaries disposed of, the question occurs as to the 
legal status of the July, August and September salaries. These salaries 
stand upon a different footing. The defendant contends that the resolu- 
tion of the board of county commissioners of 30 June, 1923, meant and 
was intended to mean that the school year and fiscal year were to become 
coterminous and no more. But as interpret the resolution, it under- 
took to approve a budget beyond the fiscal year, expiring 30 June, 1923, 
by appropriating out of the budget of t h ~  succeeding school year a sum 
sufficient to pay salaries for the months of July, August and September. 
By express terms the resolution recognized, approved and authorized the 
"budgeting forward" of teachers' salaries for the months specified. The 
defendant further contends that even though the said resolution recog- 
nized the principle of "budgeting forward," still the "budget would be 
the limit of liability without further action on the part of the commis- 
sioners." Upon its face this argument is built upon the rock of logic, 
but as the county commissioners approved the budget as presented and 
then consented to and authorized the board of education to "budget for- 
ward" salaries for the months specified, then of necessity this constituted 
"further action" by tha board and was an amendment to the budget ex- 
pressly increasing it by the amounts necessary to meet the salaries for 
July, August and September. So that, while the budget would still be 
the limit of liability, the term budget, under these circumstances, must 
be understood to mean the amended budget or consolidated budget, 
which included salaries for July, August and September. I n  other 
words, salaries for July, August and September, while they did not 
appear in the May budget presented by the board of education, they did 
appear in the amended or consolidated budget resulting from the said 
resolution of the county commissioners adopted 30 June, 1923, for the 
reason that the said board has expressly approved the indebtedness, by 
enlarging the budget so as to include such installments. 

The defendant board of county commissioners asserts that the pro- 
visions of chapter 277, Public-Local Laws 1927, and the election held 
thereunder constitute a mandate forbidding the payment of the indebted- 
ness in controversy. Said act in section 2 thereof, by express terms, 
referred to teachers7 salaries in  excess of the ambunt specified for that 
item in the budget. There is no language in the act which could be con- 
strued as covering salaries for July, August and September. Moreover, 
the act provided that its provisions should not become effective until 
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approved by the majority of qualified voters of New Ranover County. 
,4 majority of the qualified voters did not approve the act authorizing 
the county commissioners to assume and pay the deficit created by the 
board of education. Hence this act disappears from the case. But not- 
withstanding the said act of 1927, if the indebtedness in controversy 
was valid and enforceable, and i t  had been duly incurred before the 
passage of the act, then the contractual rights of the plaintiffs could 
not be impaired thereby. 

We hold therefore that the contracts of the plaintiffs were valid and 
enforceable. We hold further upon the findings of fact set out in the 
record that all, of said indebtedness, including the said sum of $40,645.91, 
is a valid indebtedness of the board of commissioners of New Hanover 
County and that all of said indebtedness was incurred prior to the first 
day of July, 1927, and comes within the purview of section 8, subsec- 
tion ( j ) ,  chapter 81, Public Laws 1927. 

Affirmed. 

ADAMS, J. (concurring in result) : While the questions involved are 
by no means free from difficulty, I have concluded after s close scrutiny 
of the record that upon the facts found by Judge Devin the judgment 
should be affirmed, although the reasons upon which my conclusion is 
founded differ in certain respects from some of those given in the opinion 
of the Court. The plaintiffs are entitled to the agreed value of their 
service based upon a valid contract, and to deny relief is to withhold a 
right. Ubi jus ibi remedium-there is no wrong without a remedy, for 
want of right and want of remedy are reciprocal. 

STACY, C. J., dissenting: Desirable as it may be to award the plain- 
tiffs judgment for their salaries-and such is quite d e s i r a b l e 1  think 
the Court has departed from the law in order to do so on the present 
record. For this reason, I am compelled to dissent. No authority is 
cited, and none has been found, for overriding statutory provisions on 
an unsupported argument of ab incortvenienti. I n  this r3spect, the case 
is probably sui generis. 

I t  is specified i n  3 C. S., 5596, that the Mag budget, to be prepared by 
the county board of education, "shall provide for three 13eparate school 
funds: (a )  a salary fund; (b) an operating and equipment fund; and 
(c) a fund for the repayment of all notes, loans and bonds," with further 
provision as to what each fund shall contain. 

Acting under authority of this section and in  obedience to its com- 
mand, the board of education of New Hanover County in. the year 1926 
duly submitted the following May budget for the school year 1926-1927: 
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. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Teachers' salaries $307.468.50 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Supt . and Asst . Supt.. salary 9.375.00 

. . . . . . . . . . . . . . . . . . . . . . . . . . .  Board of Education. per diem 408.00 
. . . . . . . . . . . . . . . . . . . . . . . .  Superintendent Public Welfare 1.200.00 

. . . . . . . . . . . . . . . . . . . .  Office expense. clerical and supplies 5.400.00 
............................. Salary and bond. Treasurer 1.430.00 

. . . . . . . . . . . . . . . . . . . . .  Fuel. . water and electric current 10.500.00 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Janitors 15.000.00 

....................................................... Supplies ..... 5.500.00 

........................................................... Insurance 3.184.00 
Rents . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1.200.00 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Interest on short loans 7.500.00 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Trucks and transportation 16.415.00 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Repairs 8.500.00 
Clerks . . . . . . . . . . . . . . . . . . . . . . . .  .. ........ ...... . ........................... 4.620.00 
Jeans Sup . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  390.00 
County Demonstration Agent . . . . . . . . . . . . . . . . . . . . . . . .  400.00 
Furniture and fixtures . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1.000.00 
Principal. State loans . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  11.850.00 
Interest on State loans . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  11.259.50 
Expense. Superintendent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  750.00 

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .$423.35 0.00 

This budget was approved by the commissioners. with admonition to 
the board of education that they mould not be responsible for any 
exDense in excess of the budget. the total amount of which has since 
bein paid to the board of education . 

3 C . S., 5605. provides: "And the county commissioners. after 
3 March. 1923. shall not be liable for any debt other than loans from 
the State. incurred by the county board of education in excess of the 
amount set forth in the May budget. unless the making of the debt was 
approved by the county commissioners." 

I t  is admitted that the contracts for teachers' salaries for the school 
gear 1926-1927 were in excess of $307,468.50, the amount set forth in 
the budget for that purpose . But the court holds that by reason of the 
('budgeting forward" arrangement adopted in  1923. three years prior 
thereto. the action of the commissioners in approving the Nay. 1926. 
budget amounted in effect to amending the budget by adding a sum 
sufficient to cover teachers' salaries for the months of July. August and 
September. 1927. though not shown therein. and approving it as thus 
amended. notwithstanding the intervening admonitory resolution adopted 
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by the commissioners in 1924, and repeated in substance in  1926. I do 
not think the record supports this conclusion. 

I t  may be safely asserted that if the action of the commissioners had 
the effect of amending the budget and approving i t  for a much larger 
sum than that shown therein for teachers' salaries (not then known 
perhaps), neither the board of commissioners nor the l~oard of educa- 
tion so understood i t ;  for the record clearly discloses a studied effort on 
the part of the commissioners to confine the board of education, in its 
expenditures, to the amounts set out in the budgets. 

Furthermore, if the contracts made for teachers' salar~es were within 
the "amount set forth in the May budget," though in excess of the 
amount designated for that purpose, "because the May budget set forth 
the (total) amount of $423,350.00," as stated in the Court's opinion, 
does it not follow as a necessary corollary, if the same rule is to apply 
equally to other matters, that the limit to be expended fclr each item in 
the budget is the total amount of the sums designated for all the items 
enumerated therein? If so, the ultimate liability of the county, under 
such a budget, would be the sum total of all the  amount^, multiplied by 
the number of items in the budget. That is to say, the u1;imate liability 
of New Hanover County, under the budget above set out, would be 
$423,350 for each item designated therein, or a total of $8,890,350 
(plus whatever sum should be added under the doctrine cf '(amendment 
by budgeting forward"). This may be the law, but I cannot think so; 
nor is it to be assumed that the logic of the Court's opinion will be pur- 
sued beyond the exigencies of the present case. 

The amount "set forth7' in the budget with respect to any given item, 
as I understand it, means the amount designated therein for that par- 
ticular purpose; otherwise, why should the May budget provide for 
three separate school funds? The amount set forth for te~~chers '  salaries 
in the May budget, now under consideratiorl, is $307,468.50, and not 
$423,350.00. 

The plaintiffs may be entitled to recover, even as agaJnst the board 
of commissioners of New Hanover County, for which reason I think the 
case should be remanded for further findings. But, in, my opinion, this 
right has not been made to appear on the present record. However, my 
views of the case have not prevailed, and as they are quite different 
from those expressed in the opinion of the Court, it would serve no 
useful purpose to write them out in a dissent. Cui bono? 

I am glad the plaintiffs are to recover their salaries, as they ought to 
recover them, but I cannot approve the method adopted nor agree with 
the Court in its interpretation of the law. The same result might easily 
be accomplished on a fuller finding of facts, without dissent on the part 
of any one, but as a majority of the Court is satisfied with the present 
record, my concurrence is not needed. 
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WILLIS G. BRIGGS 7. CITY OF RALEIGH ET AL. 

(Filed 22 February, 1928.) 

1. Taxation-Constitutional Restrictions-Taxation for Public P u r p o s e  
Constitutional Law-Legislative Powers. 

The Legislature is without Constitutional power to levy a tax or donate 
State property for any other than a public purpose, and the criterion for 
this question is whether the purpose aids the public through the prosperity 
of a class, or whether the public generally and directly will be helped. 

2. Same-Municipal Corporation-Bonds. 
A municipality is without power to issue bonds or levy a tax for other 

than public municipal purposes. 

3. Sames ta te  Fair. 
Held,  under the facts of this case, the donation of land by the Legis- 

lature for a State Fair  is for a public purpose, and is constitutioual. 

4. Same. 
Held,  under the facts of this case, the voting of bonds by a municipal 

corporation for the purpose of erecting buildings, etc., on land donated by 
the State, to  be used for a State Fair to be operated within five n~iles of 
the municipality, is  for a public municipal purpose, and is  within the 
powed of the city. 

5. Statutes-Construction-Presumption of Constitutionality-Taxation 
-Municipal Bonds. 

Where the validity of a legislative act donating State lands, and the 
issuauce of municipal bonds is in doubt, the doubt will be resolved in 
favor of the will of the people as  expressed by the Legislature and the 
vote of the citizens to be taxed. 

APPEAL by plaintiff f r o m  Moore, flpecial Judge, a t  Chambers, 5 De- 
cember, 1927. F r o m  WAKE. 

Controversy without  action submitted on a n  agreed s tatement  of facts, 
to  determine t h e  val idi ty  of cer tain proposed bonds of the  ci ty  of 
Raleigh. 

T h e  Legislature a t  i t s  las t  session, chapter  209, Publ ic  Laws 1927, 
dedicated and  set a p a r t  two hundred acres of the  State's land, s i tuate  
wi th in  five miles of t h e  S t a t e  capitol, the  part icular  acreage to be 
selected by  t h e  Governor and  Council of State ,  f o r  t h e  purpose of hold- 
ing  annua l ly  a S ta te  F a i r  a n d  Exposition, such a s  will  properly repre- 
sent t h e  agricultural,  manufacturing,  indus t r ia l  a n d  other  interests of 
t h e  S t a t e :  Provided, the  ci ty  o r  citizens of Raleigh a n d  t h e  N o r t h  Caro- 
l ina Agricul tural  Society (C. S., 4936) donate  not  less t h a n  two hun-  
dred thousand dollars t o  be  used i n  the  erection of buildings, o r  proper  
development of the  f a i r  grounds, a n d  the  conducting of a f a i r  thereon. 
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I t  is further provided in said act that the State Fair  or Exposition SO 

authorized shall be managed, operated and conducted by a board of 
directors consisting of one representative from each Congressional dis- 
trict in  the State and three representatives from the State at large, such 
representatives to be appointed by the Governor, together with the fol- 
lowing ex oficio members of such board of directors: The Governor of 
North Carolina, ex oficio chairman, Commissioner of Agriculture, 
President of the North Carolina State College of Agriculture and Engi- 
neering, the Director of the State Department of Conservation and De- 
velopment, and the Mayor of the City of Raleigh. 

At the same session of the Legislature, chapter 210, Private Laws 
1927, the commissioners of the city of Raleigh were authorized and 
empowered, with the approval of a majority of the qualified voters of 
said city, to issue municipal bonds in a sum not to exceed $75,000, "and 
donate and contribute the proceeds of the same to the State for the 
purpose of assisting in the establishment and maintenance of a State 
Fair  in the vicinity of Raleigh, under the conditions and provisions con- 
tained in chapten 209, Public Laws 1927." 

A special election was duly called and held in the city of Raleigh on 
26 July, 1927, at  which said election a majority of the qualified voters, 
newly registered for said election (C. S., 2948), voted in favor of the 
issuance of the bonds to the amount of seventy-five thousrlnd dollars. 

From a judgment holding the bonds in question to be valid obliga- 
tions of the city of Raleigh and denying the prayer for iqjunctive relief, 
the plaintiff appeals, assigning errors. 

Ba.rwick & Leach for plaintiff. 
Clifton TV. Beckzcith and Albert L. Cox for de fendan f~ .  

STACY, C. J. The primary r6le of municipal government is that of 
a protector, of rights and not a giver of gifts, but if the end in  view be 
a public municipal one, i t  is the general holding that a city may aid by 
donation, in proper instances, as well as by other means of assistance. 
Cox zi. Comrs., 146 N .  C., 584, 60 S. E., 516; Wood v. Oxford, 97 
N. C., 227, 2 S. E., 653. Albeit there can be no lawful tax which is not 
laid for a public purpose. Loan Asso. v. Topoka, 87 U. S , 655; Comrs. 
v. State Treasurer, 174 N.  C., 141, 93 S. E., 482. "It is well settled 
that moneys for other than public purposes cannot be raised by taxa- 
tion, and that exertion, of the taxing power for merely private purposes 
is beyond the authority of the State." Jones u. City  of Portland, 245 
U. S., 217. And in case of a city or municipality the tax, to be valid, 
must be for a city or municipal purpose, in a legal sense, as well as for 
a public one. Cooley on Taxation, Vol. I (4 ed.), sec. 126. That is, 
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the objects to be attained must affect the people as a community and not 
merely as individuals. Cooley's Const. Limit., 531. 

The appeal, therefore, presents two questions not heretofore decided 
in this jurisdiction: 1. I s  a State Fair, such as described in the two 
statutes above mentioned, to be held annually under the supervision of 
the State, a public undertaking? 2. I f  so, is its location or retention 
within the vicinity of Raleigh, not more than five miles from the State 
capitol, a public municipal purpose for mhich a donation of '$75,000 
and more of public funds may be authorized by a favorable rote of a 
majority of the qualified voters of the city of Raleigh? 

A negative answer to either one of these questions would require a 
reversal of the judgment, but if both are answered in the affirmative, it 
is conceded that the judgment should be upheld. 

If we are to follow the clear weight of authority in other jurisdic- 
tions, where similar matters have been considered by the courts, the first 
question may readily be answered in the affirmative. Cooley on Taxa- 
tion, Vol. I (4  ed.), sec. 203, and authorities there cited. 

Speaking to the subject in Kentucky Live Stock Breeders Association 
v. IIager, 120 Ky., 125, 86 S. W., 738, where a legislative appropriation 
for a State Fair  was upheld, Hobson, C. J. ,  delivering the opinion of the 
Court, said: "It is also insisted that a State Fair  is not a public purpose 
for which the money of the State may be appropriated by the Legisla- 
ture, and that the act merely gives a bounty of $15,000 to appellant. 
The appropriation to the World's Fair was sustained by this Court 
(ATorman v. Board of Managers, 93 Ky., 537, 14 Ky. Law Rep., 529; 
20 S. W., 901, 18 I,. R. A., 556) ; and, if the Legislature may appropriate 
money in aid of a fair held in  another State, to properly represent the 
State in such a fair, it is hard to see how a fair held within the State, to 
make an exhibit of the products of the State, is not equally a public 
purpose. Such legislation has been sustained by the current of authority 
in the other states of the Union having Constitutions substantially the 
same as ours. (Daynett v. CoZgam, 92 Cal., 53, 28 Pac., 51, 14 L. R. A., 
474, 27 Am. St. Rep., 95 ; S t a f e  v. Cornell (Neb.), 74 N.  W., 41, 39 
L. R.  A., 513,%8 Am. St. Rep., 629; Sharpless v. N a y o ~  of Philadelphia, 
21 Pa., 147, 59 Am. Dec., 759; City  of ~IIinneapolis v. Janney (Minn.), 
90 N. W., 312; Downing v. Indiana State Board of Agriculture, 129 
Ind., 443, 28 N. E., 123, 614, 12 1;. R. ,4., 664; Shelby Cozcnfy v. Ten- 
?ze.ssee CenfenniaT Ezposition (Tenn.), 36 S .  W., 694, 33 L. R. A,, 717 ;- 
Bennington v. Park,  50 Qt., 178.)" 

The purpose and design of a State fair is ta promote the general wel- 
fare of the people, advance their education in matterr pertaining to 
agriculture and industry, increase their appreciation for the arts and 
the sciences, and bring them in closer touch with many things which 
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otherwise might remain in reserve or "caviare to the general," to borrow 
an expressive phrase from Shakespeare's Hamlet. 

The second question may likewise be answered in ths affirmative, if 
we are to follow the general current of authority on the subject, though 
it is conceded that the decisions in this respect are variant. Note: 
I;. R. A., 1917 E, 845. 

Some diversity of opinion may well be expected in a matter of this 
kind, where the question presented, as it is here, is susceptible to more 
than one view. Indeed, the line which separates community interests 
from those that are nonmunicipal, especially where the latter result in 
benefit to the local public, is not always easy to plot. Quite the reverse. 
On this subject Cooley, J., says: "Public and private interests are so 
commingled in many cases that i t  is difficult to deterrrine which pre- 
dominates; and the question whether the public interest is so distinct 
and clear as to justify taxation is often embarrassind to the Legislature, 
and not less so to the judiciary. All attempts to lay doun general rules 
whereby the difficulties may' be solved have seemed, when new and pecu- 
liar cases arose, only to add to the embarrassment insteall of furnishing 
the means of extrication from it.'' Cooley on Taxation, Vol. I (4 ed.), 
sec. 175. 

Many objects may be public in the general sense that their attainment 
will confer a public benefit or promote the public convenience, but not 
be public in  the sense that the taxing power of the State may be used to 
accomplish them. W a p h  v. Marrast, 108 Tex., 5, 184 S. W., 180. How- 
ever, the term "public purpose" is not to be construed too narrowly. 
Weismer v. Village of Douglas, 64 N. Y., 91. I t  is not necessary, in 
order that a use may be regarded as public, that i t  should be for the 
use and benefit of every citizen in the community. I t  may be for the 
inhabitants of a restricted locality, but the use and benefit must be in 
common, and not for particular persons, interests or estates. Ross v. 
Davis, 97 Ind., 83; Cos te~  v. Tidewater Co., 18 N. J. Eq., 68; 8oen.s v .  
City of Raciw, 10 Wis., 271. 

Animadverting on the subject in Town of Bennington v.  Park t t  al., 
50 Vt., 178, Powers, J., delivering the opinion of the Court, well says: 

"No formula has yet been devised by which to determine what is or is 
not a public use or purpose within the meaning of the constitutional 
prohibition; but i t  is clear that thq ultimate advantage of the public as 
contradistinguished from that of the individual, is its characteristic 
feature. I t  is true that a proposed work may be of great utility to both 
the public and the individual, and still, according to cir:umstances, be 
either public or private in its character and quality. Men set up systems 
of government in order to subserve certain public ends, and reach ad- 
vantages that could not otherwise be made available. The State is 
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clothed with the trust of answering these ends. I t  is not to be limited 
to the mere duty of governing the people by the exercise of its police 
power, but it has a higher duty to promote, the educational interests of 
the people, encourage their industrial pursuits, develop its material 
resources, and foster its commercial interests, by providing all reason- 
able facilities demanded by a prudent regard for the growth, develop- 
ment, and general prosperity of a free people; and the State is not to be 
tied down to any narrow and merely utilitarian policy in  promoting the 
prosperity of its citizens. The problem is not how little, but how much, 
can be done to elevate the people to the highest plane of material and 
political prosperity. Schools, colleges, charitable and reformatory insti- 
tutions, institutions for the development of the arts and sciences, roads, 
bridges, canals, and countless other internal improvements, have been 
established and constructed at  the public expense by all thrifty States, 
ancient and modern, and no serious question has been made as to the 
propriety of such expenditures." 

After mature reflection, we are constrained to place the present propo- 
sition in the category of a public municipal purpose, though it is con- 
fessed that much might be said in favor of locating i t  in another field. 
Adams v.  Durham, 189 N .  C., 232, 126 S. E., 611; Wasson v.  Commis- 
sioners of Wayne County, 49 Ohio State, 622, 32 N. E., 472. Where 
the question is doubtful, as i t  is here, and the Legislature has decided it 
one way and the people to be taxed have approved that decision, i t  is the 
general rule of construction that the will of the law-makers, thus ex- 
pressed and approved, should be allowed to prevail over any mere1 doubt 
of the courts. Livingston v.  Darlington, 101 U.  S., 407. I t  is only 
when the unconstitutionality of an act of the Legislature is clear that 
the courts, in the exercise of their judicial powers, are required to hold 
it  for naught. Hence, every presumption is indulged in favor of the 
validity of the legislation called in question. S. v.  Yarboro, 194 N .  C., 
498; S. v. Revis, 193 N. C., 192, 136 S. E., 346; 8. v.  Manuel, 20 
N. C., p. 154. 

('To justify a court in declaring a tax invalid on the ground that it 
was not imposed for the benefit of the public, the absence of a public 
interest in the purpose for which the money is raised by taxation must 
be so clear and palpable as to be immediately perceptible to every mind." 
Norval, J., in S. v.  Cornell, 53 Neb., 556, 74 W. W., 59, 39 L. R. A., 
513, 68 Am. St. Rep., 629. Or as said by the Supreme Court o f  Illinois: 
"The inquiry into the validity of an act of the Legislature is an inquiry 
whether the will of the people as expressed in the law, is or is not in 
conflict with the will of the people, as expressed in  the Constitution; 
and unless i t  be clear that the Legislature has transcended its authority, 
the courts will not interfere." Lane v.  Dorman, 4 Ill., 238. 
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I t  should be observed, however, that we are dealing with the very 
fundamentals of government. The power to tax o n l y  for a public pur- 
pose, and not arbitrarily, is one of the chief distinctionrj between repre- 
sentative government and autocracy; and unless this difference is to be 
observed, the tyranny of the one, in matters of taxation, may become just 
as burdensome as the tyranny of the other. Every citizen has a right to 
insist that no majority, however large, shall take his property, under the 
guise of taxation or otherwise, for strictly private uses or for objects 
which do not concern the public welfare. Indeed, it is well settled by 
all the decisions on the subject, with none to the contrary, that the power 
of taxation may not be employed for the purpose of establishing, aiding 
or maintaining private business enterprises, whose sole object is the indi- 
vidual gain of the proprietors, no matter how benefic a1 to the com- 
munity such enterprises may be. People  v. P a r k s ,  58 Cal., 624; A l l e n  v. 
J a y ,  60 Me., 124, 11 Am. St. Rep., 185. The attempted exercise of the 
taxing power for such purposes was long ago characterized as taxation 
"to load the tables of the few with bounty that tho many may partake of 
the crumbs that fall therefrom." O p i n i o n  o f  Just ices ,  58 Me., 590-603. 
However important i t  may be to the community that individual citizens 
should prosper in their industrial enterprises, it is not the business of 
government to aid them with its means. Parkersburg  v. B r o w n ,  106 
U .  S., 487; English v. People ,  96 Ill., 566; B a n k  v. Io la ,  9 Kan., 689. 

I t  follows, from what is said above, that the validity of a contract of a 
municipal corporation, which can only be fulfilled by resort to taxation, 
depends upon the power and authority of the municipality to levy a tax 
for the purpose for mhich the money is to be used. Manning v. C i t y  of 
Dez i l s  L a k e ,  13 N. Dak., 47, 99 N. W., 51, 112 Am. St. Jiep., 652. The 
right to tax depends upon "the ultimate use, purpose and object for 
which the fund is raised." Sharp less  v. Phi lade lph ia ,  21 Pa.  St., 147, 
59 Am. Dec., 759. There is no power to tax for an object not within the 
purposes for which governments are established. S t a t e  tx  rel.  O w e n  v. 
Donald,  160 Wis., 21, 151 N. W., 331. 

The reasons sustaining this position are so well stated in Loz~~ell v. 
C i f y  of Bos ton ,  111 Mass., 454, 15 Am. Dec., 39, mhich has been cited 
with approval in every jurisdiction, that me quote somewhat at length 
from the opinion of W e l l s ,  J., in that case: 

"The power to levy taxes is founded on the right, duty and responsi- 
bility to maintain and administer all the governmental functions of the 
State, and to provide for the public welfare. To justify tiny exercise of 
the power requires that the expenditure mhich i t  is intended to meet 
shall be for some public service, or some object which concerns the public 
welfare. The promotion of the interests of individuals, either in respect 
to property or businoss, although it may result incidentdly in the ad- 
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vancement of the public welfare, is, in its essential character, a private 
and not a public object. However certain and great the resulting good 
to the general public, it does not, by reason of its comparative impor- 
tance, cease to be incidental. The incidental advantage to the public, or 
to the State, which results from the promotion of private interests, and 
the prosperity of private enterprises or business, does not justify their 
aid by the use of public money raised by taxation, or for which taxation 
may become necessary. I t  is the essential character of the direct object 
of the expenditure which must determine its validity, as justifying a 
tax, and not the magnitude of the interests to be affected, nor the degree 
to which the general advantage of the community, and thus the public 
welfare, may be ultimately benefited by their promotion. 

'(The principle of this distinction is fundamental. I t  underlies all 
government that is based upon reason rather than upon force. . . . 
The power of the government, thus constituted, to affect the individual 
in his private rights of property, whether by exacting contributions 
to the general means, or by sequestration of specific property, is con- 
fined, by obvious implication as well as by express terms, to purposes 
and objects alone which the government was established to promote, to 
wit, public uses and the public service. This power, v~hen exercised in 
one form, is taxation; in the other, is designated as the right of eminent 
domain. The two are diverse in respect of the occasion and mode of 
exercise, but identical in their source, to wit, the necessities of organized 
society; and in the end by which alone the exercise of either can be 
justified, to wit, some public service or use. I t  is due to their identity 
in these respects that the two powers, otherwise so unlike, are associated 
together in the same article. So far as it concerns the question what 
constitutes public use or service that will justify the exercise of these 
sovereign pomers orer private rights of property, which is the main 
question now to be solved, this identity renders i t  unnecessary to dis- 
tinguish between the two forms of exercise, as the same tests must apply 
to and control in each. An appropriation of money raised by taxation, 
or of property taken by right of eminent domain, by may of gift to an 
individual for his own pri~yate uses exclusively, would clearly be an 
excess of legislative powep. The distinction between this and its appro- 
priation for the construction of a highway, is marked and obvious. I t  
is independent of all considerations of resulting advantage. The indi- 
vidual, by reason of his capacity, enterprise or situation, might be 
enabled to employ the money or property thus conferred upon him in 
such a manner as to furnish employment to great numbers of the com- 
munity, to give a needed impulse to business of various kinds, and thus 
promote the general prosperity and welfare. I n  this rien,, i t  might be 
shown to be for the public good to rake from the unenterprising and 



230 I N  THE S U P R E M E  COURT. [I9 5 

thriftless their unemployed capital and entrust i t  to others who will use 
it to better advantage for the interests of the communitjr. But it needs 
no argument to show that such arbitrary exercise of power would be a 
violation of the constitutional rights of those from whom the money or 
property was taken, and an  unjustifiable usurpation." 

As above indicated, me are not disposed to overturn the action of the 
Legislature in the instant case, sanctioned, as i t  is, by a vote of the 
people primarily liable for the bonds and necessarily affected by the tax. 
The determination of what is and what is not a publio purpose belongs, in  
the first instance, to the legislative department. State ex rel. Douglas 
County v. Cornell, 53 Neb., 556, 74 N. W., 59, 39 L. R. A, 513, 38 Am. 
St. Rep., 629; State v. Nelson County, 1 N .  D., 88, 45 N. W., 33, 8 
L. R. A., 283, 26 Am. St. Rep., 609. But we would not be understood as 
holding that the legislative determination of the matter is conclusive. 
Carman v. Hickman County, 185 Ky., 630, 215 S. W., 408. I n  its final 
analysis it is a question for the courts. 

Speaking to the subject in Loam Association v. Topeka, 87 U. S., 655, 
Mr. Justice Miller, delivering the opinion of the Cour~;, very forcibly 
says : 

"The theory of our governments, State and National, is opposed to 
the deposit of unlimited power anywhere. The executive, the legislative, 
and the judicial branches of these governments are all of limited and 
defined powers. 

"There are limitations on such power which grow out of the essential 
nature of all free governments. Implied reservations of individual 
rights, without which the social compact could not exist, and which are 
respected by all governments entitled to the name. . . . 

"Of all the powers conferred upon government, that of taxation is 
most liable to abuse. Given a purpose or object for which taxation 
may be lawfully used, and the extent of its exercise is in its very nature 
unlimited. I t  is true that express limitation on the amount of tax to 
be levied or the things to be taxed may be imposed by constitution or 
statute, but in most instances for which taxes are levied, as the support 
of government, the prosecution of war, the National defense, any limita- 
tion is unsafe. The entire resources of the people should in some in- 
stances be at  the disposal of the government. 

"The power to tax is, therefore, the strongest, the most pervading of 
all the powers of government, reaching directly or indirectly to all 
classes of the people. I t  was said by Marshall, C. J., in the case of 
McCulloch v. T h e  State of Maryland, 4 Wheaton, 431, that the power 
to tax is the power to destroy. . . . This power can as readily be 
employed against one class of individuals and in favor of another, so as 
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to ruin the one class and give unlimited wealth and prosperity to the 
other, if there is no implied limitation of the uses for which the power 
may be exercised. 

"To lay with one hand the power of the government on the property 
of the citizen, and with the other to bestow i t  upon favored individuals 
to aid private enterprise and build up private fortunes, is none the less 
a robbery becausq i t  is done under the forms of law and is called taxa- 
tion. This is not legislation. I t  is a decree under legislative forms." 

The regularity of the election, at which the bonds in question were 
approved by a majority of the newly registered voters of the city of 
Raleigh was originally raised on the record, without any discussion of 
the question on brief. For this reason, additional briefs were invited, 
but as the parties do not regard the question as moot, we confine our 
decision to other matters. Hill v. Skinner, 169 N.  C., 405, 86 S. E., 351; 
Rigsbee v. Durham, 98  N. C., 81, 3 S. E., 749. 

Affirmed. 

GARRETT H. JERNIGAN, BY HIS NEXT FRIEND, V. ELLA NEIGHBORS 
AND COLOK NEIGHBORS. 

(Filed 29 February, 1928.) 

1. JudgmenkNon Obstante Verdict-Nature in General. 
Under the modern practice judgment non obstante ceredicto may be 

given fo r  either party but only when the party against whom the verdict 
was returned is entitled to judgment upon the pleadings. 

APPEAL by plaintiff and defendants from Grady, J., at November 
Term, 1927, of HARNETT. New trial. 

Action to recover damages for personal injury. The issues were 
answered as follows : 

1. Was the plaintiff injured by the negligence of the defendants, as 
alleged in the complaint ? Answer : Yes. 

2. If so, was the plaintiff guilty of negligence which contributed to 
said injury? Answer : No. 

3. What damages, if anything, is the plaintiff entitled to recover of 
the defendants? Answer : $750. 

Upon the verdict the following judgment was rendered: 
This cause coming on for hearing, and the defendants having moved 

for judgment as of nonsuit at  the close of plaintiff's evidence, and again 
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at the close of all the evidence, and the court having reserved its ruling 
upon said motion and submitted issues to the jury, and the same having 
been answered as appears from the minutes, the plaintiff tenders judg- 
ment upon the verdict, which the court refuses to sign. Defendants 
move to set the verdict aside, and this motion is denied. 

But the court, being of opinion that evidence is not sufficient to sup- 
port the allegations of the complaint, especially in  that it is alleged that 
the immediate cause of plaintiff's injury was the fact that Colon Neigh- 
bors directed him to kneel before the gin and remove cotton, and there 
being no evidence that Colon Neighbors did so; and the (court also being 
of the opinion that said verdict ought not to stand in good conscience, 
under the pleadings and proof: 

I t  is now considered by the court, notwithstanding the verdict, ordered 
and adjudged that the plaintiff is not entitled to recover, and this action 
is dismissed at the cost of the plaintiff and the surety on his prosecution 
bond. 

IZ. L. Godwin for plaintif. 
Young B Young for defendants. 

A~aars ,  J. I n  rendering judgment against the plaintiff, "notmith- 
standing the verdict" in his favor, the trial court inadvertently fell into 
error. At common law a judgment non obstante veradicfo could be 
granted only when the plea confessed the cause of action and set up mat- 
ters in avoidance which, if true, were insufficient to constitute either a 
defense or a bar to the action. I t  was entered only upon the application 
of the plaintiff, and never in favor of the defendant. Under the modern 
practice, it may be given for either party, but only when the party 
against whom the verdict was returned is entitled to judgment upon the 
pleadings. 33 C. J., 1178 ; Fowler u. Xurdock, 172 N .  C .  349 ; Baxter v. 
Irvin,  158  N .  C., 277; Doster v. English, 152 N. C., 339; Sh' zves v. 
Cotton Hills, 151 X. C., 290. Here the judgment was not awarded 
upon the pleadings; it was granted upon "the pleadings and proofw- 
primarily because the "evidence was not sufficient to support the allega- 
tions of the complaint." The judgment, therefore, cannot be sustained 
on the ground that the defendants are entitled to relief non obstante 
veredicto. 

The remaining questions are whether the inconsistent recitals in the 
judgment are not such as to prevent the giving of relief to either party 
and whether a new trial is not necessary. I f ,  as the judgment recites, 
the evidence was insufficient the motion for nonsuit should have been 
allowed; but the motion, although reserved, was disposed of, if at all, 
only inferentially after the verdict had been returned. According to 
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the decision in  Riley v. Stone, 169 N. C., 421, i t  should have been 
granted or refused a t  the conclusion of the evidence, for  after verdict an  
action can be dismissed only for  want of jurisdiction or for the plain- 
tiff's failure to state a cause of action. On this point the substantial 
recitals are that  the motion was denied although i t  should have been 
allowed. 

I n  the next place, if the verdict stands the plaintiff is entitled to judg- 
ment;  although i t  is  said that  i t  "ought not to stand i n  good conscience," 
it remains in force because the motion to  set i t  aside was denied. While 
the verdict upon its face entitles the plaintiff to judgment, the judge 
refused to sign the judgment which the plaintiff tendered. I f  we simply 
reverse the judgment the verdict will stand, and in  that  event the plain- 
tiff will recorer damages to which, according to the judgment, he  is not 
entitled upon the evidence; and as the motion to dismiss the action can- 
not now be allowed, we are of opinion that  the judgment should be re- 
versed, the verdict set aside, and a new tr ial  awarded. T h e  judgment 
differs materially from that  which lyas rendered in  Davis v. R. R., 170 
N.  C., 583, the procedure in which apparently was not presented for 
consideration. Rankin v. Oa~tes, 183 N .  C., 517. 

hTew trial. 

AXNIE L. CHERRY v. JOHN B. GILLIAM A X D  SALLIE B. 
GILLIL4M, HIS WIFE. 

(Filed 29 February, 1928.) 

1. Mortgage-Rights and Liabilities of P a r t i e m f  Purchaser under 
Poreclosure--of Mortgagor-Redemption. 

The last and highest bidder a t  a foreclosure sale of a mortgage on lands 
is but a proposed purchaser under the provisions of C. S., 2591, acquiring 
no right until the statutory provision of ten days has expired, and the 
payment of the full mortgage indebtedness to the mortgagee within that 
time cancels the instrument and all rights arising thereunder. 

2. Same. 
Within the statutory limit of ten days from the time of a foreclosure 

on lands under the powers contained in a mortgage, the payment of the 
full mortgage debt to the mortgagee cannot be a wrong, or a fraud in dam- 
ages on the last and highest bidder a t  the sale, and no recovery of 
damages can be had by him against the mortgagor or a purchaser from 
him to whom the equity of redemption has been conveyed. 

3. Action---Grounds and Conditions Precedent in General. 
Damages for an injury are awarded only when they are caused by a 

wrongful act done to the complaining party. 



234 I N  T H E  SUPREME COURT. [I95 

APPEAL by plaintiff from Mo'ore, Special Judge, at January Term, 
1928, of BERTIE. Affirmed. 

Craig dZ Pritchett for plaintif. 
Gillam dZ Spruill for defendants. 

ADAMS, J .  W. T. Cherry and James S. Cherry owned a tract of land 
as tenants in common. On 4 February, 1922, W. T. Cherry and his 
wife executed and delivered to R. L. Spruill a mortgage deed conveying 
their undivided interest therein to secure a note held b;g the mortgagee. 
Spruill transferred the note and mortgage to John B. Gilliam, one of 
the defendants, and upon the mortgagors' default in payment Gilliam 
requested Spruill to sell the land under the power contained in the mort- 
gage. The sale was made on 2 February, 1923, and the plaintiff became 
the last and highest bidder at the price of $355, subject to the provisions 
of C. S., 2591. Before the expiration of ten days from the time of the 
sale the mortgagors conveyed to Sallie B. Ciilliam all their interest and 
estate in the mortgaged premises. The plaintiff alleges that this con- 
veyance was procured by the grantee's husband with intent to defeat 
"her rights acquired in and to the said property by virtue of bidding 
the same off at  the public sale"; but the defendants sag. that before the 
expiration of the statutory limitation Nrs. Gilliam pu~chased the land 
for a valuable and adequate consideration and paid the amount due on 
the mortgage, together with the expenses incurred in  making the sale, 
and thereby became the owner in fee of the land in quedon.  I t  is fur- 
thermore alleged that after the ten days had expired the plaintiff ten- 
dered to John B. Gilliam the amount of her bid and demanded of him 
the execution of a deed, and that he has refused to comply with her 
demand. The trial judge being of opinion that the plaintiff was not 
entitled to recover, rendered judgment in favor of the defendants and 
the plaintiff excepted and appealed. 

I t  is provided in section 2591 that in the foreclosure of mortgages the 
sale shall not be deemed to be closed under ten days, artd if within this 
time an increased bid is paid to the clerk the mortgagee by order of the 
clerk, shall reopen the sale, advertise the property as in  the first instance, 
and make a resale; and that upon the final sale the c l e ~ k  shall issue an 
order to the mortgagee to make title to the purchaser. I t  has been held 
with respect to this statute that it was enacted for the protection of mort- 
gagors when sales are made under a power of sale without a decree of 
foreclosure by the court; that i t  confers no power on the clerk to make 
any orders unless the bid is increased; that in the absence of such bid 
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no report is necessary; and that if an increased bid is paid, the clerk 
cannot make any orders until the expiration of ten days. Briggs v.  
Developers, 191 N. C., 784; T m s t  Co. v.  Powell, 189 N .  C., 372; I n  re 
Ware, 187 N. C., 693; Lawrence v.  Beck, 185 N. C., 196; Pringle v. 
Loan Asso., 182 N.  C., 316; I n  re Sermon's Land, ibid., 122. 

The plaintiff's object is not to compel Spruill, as the mortgagee who 
made the sale, specifically to perform his contract, for he is not a party 
to the suit; her object is to recorer damages from the defendants for 
fraudulently accepting a deed from the mortgagors, and thereby de- 
frauding her of the rights she had acquired in the property by virtue of 
her bid. What rights had she acquired? The word "damages" is defined 
as compensation which the law awards for an injury-"injury7' meaning 
a wrongful act which causes loss or harm to another. I n  the last of the 
cases cited above ( I n  re S e m o n ' s  Land)  it is said that during the ten- 
day limitation prescribed in  section 2591 the bidder acquires no interest 
in  the property itself, but occupies a position similar to that of a bidder 
at a judicial sale before confirmation, and that such bid is considered 
only as a proposal to buy, which the court may accept or reject in its 
discretion. This familiar principle has been maintained with unbroken 
uniformity. I t  follows that the plaintiff during the ten days prescribed 
by the statute acquired no interest in the mortgaged property and suf- 
fered no loss for which she is entitled to recover damages. The plain- 
tiff's '(proposal to buy" did not confer a right which the law will recog- 
nize as paramount to the agreement by which pending the time limited 
the mortgage debt was satisfied and canceled. See Sut ton  v. Cruddock, 
174 N.  C., 274; Upchurch v. Upchuvch, 173 N .  C., 88. Judgment 

Affirmed. 

ERNEST C. MAY, ADMINISTRATOR OF DONALD B. MAY, DECEASED, V. E. LV. 
GROVE, P. H. BRANCH AXD FRED COLLINS. AND ST. LOUIS UNION 
TRUST COMPANY AND EDWIN W. GROVE, JR., TRUSTEES UNDER THE 

WILL OF E. W. GROVE, DECEASED, AND ST. LOUIS UNION TRUST CORf- 
PANY AND EDWIN W. GROVE, JR., EXECUTORS OF THE WILL OF E. W. 
GROVE, DECEASED. 

(Filed 29 February, 1928.) 

Where the charge by the court to the jury is conflicting upon its mate- 
rial aspects arising from the evidence, the jury is not presumed to have 
understood the error, and a new trial will be granted on appeal. 
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2. Trial-Instrmctions--Cured Error. 
An erroneous instruction is not cured by a verdict upon which the 

judgment appealed from has not been entered. 
3. Appeal and Erro-Review-When New Trial Awarded. 

Where two defendants are sued for a joint tort, and an erroneous 
instruction has been given as to the liabilities of one, materially prejudic- 
ing the other under the evidence in the case, on appeal a new trial will 
be granted as to both. 

APPEAL by plaintiff and defendants from Deal, J., and a jury, at 
September Term, 1927, of BUNCOMBE. As to both a new trial. 

This is an action for actionable negligmce by plaintiff against de- 
fendants. Plaintiff voluntarily submitted, pending the trial, to a judg- 
ment of nonsuit as to the defendant, P. H. Branch, E. 'V. Grove having 
died during the pending of the action, the trustees and executors under 
his will were duly made parties, viz.: St. Louis Union Trust Company 
and Edwin W. Grove, Jr., trustees under the will of E. W. Grove, de- 
ceased, and St. Louis Trust Company and .Edwin W. G-rove, Jr., execu- 
tors of the will of E. W. Grove, deceased. 

The issues submitted were negligence, assumption of risk, contributory 
negligence and damages. 

The action was tried out against the defendants, Fred Collins and 
the trustees and executors of E. W. Grove, having been made parties at 
his death, as stated. 

Carter & Carter for plaintiff. 
Merrimon, Adams d? Adams for defendants. 

CLARKSON, J. The court below charged the jury as follows: "It has 
been stipulated or agreed, at least by the plaintiff, and the plaintiff only 
contends that the defendant, E. W. Grove (or rather. E .  W. Grove's 
executors, the Grove estate), is liable at all except by and through the 
negligence of the defendant Collins, if you find by thl3 greater weight 
of the evidence that the defendant Collins was negligent. I n  other 
words, the plaintiff does not contend that E .  W. Grove himself was negli- 
gent, or that he was negligent through any other emp1o;yee than the em- 
ployee Collins. Since the plaintiff has conceded that the Grove estate 
is liable, if at  all, only by reason of the negligence on the part of the 
defendant Collins, then the court charges you that the burden of proof 
is upon the plaintiff by the greater weight of the evidence to satisfy you 
that the defendant Collins, as agent and employee of E. W. Grove, was 
guilty of negligence in the several respects to which the court will here- 
after refer, and that unless you find by the greater weight of the evidence 
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that the defendant Collins was negligent, and that such negligence was 
the proximate cause of plaintiff's intestate's death, and that at  the time 
of such negligence he was working in the scope of his employment as 
agent and servant of the defendant Collins, then you will answer that 
issue N e t h e  first issue No." 

The court further charged the jury: "If you should answer the first 
issue Yes, then you will indicate whether you are answering that issue as 
to both defendants, or either defendant, and if so, which, or only one 
of the defendants, and if so, which one. I f  you answer i t  Yes, as to 
either or both defendants, then you will proceed to consider the other 
issues. I f  you answer the first issue Yes, as to either defendant, or as to 
both defendants, you will proceed to consider the second issue." 

The defendants excepted and assigned error on the ground that the 
charge was conflicting, and we must so hold. 

I n  Eduards  v. R. R., 132 X. C., at p. 101, it is held: "It is well 
settled that when there are conflicting instructions upon a material point 
a new trial must be granted, as the jury are not supposed to be able to 
determine when the judge states the law correctly and when incorrectly. 
Edwards v. R. R., 129 N. C., 78; William v. Haid, 118 N. C., 481; 
Tillett v. R. R., 115 N. C., 662." IIoaglin v. Tel. Co., 161 N. C., 390; 
Champion v. Daniel, 170 N. C., 331; Kimbrough v. Hines, 180 N. C., 
274; S. v. Fqlkner, 182 N. C., 793; S. v. Bush, 184 N. C., 778; Young v. 
Comrs., 190 K. C., 845; Warren v.  Fertilizer Works, 191 N. C., 416. 

The conflicting parts of the charge must be material. I t  goes without 
saying that the court can correct any part of the charge theretofore 
given which is conflicting, to make the charge consistent. I n  the present 
action the charge was conflicting on a material matter and prejudicial. 
The first issue submitted to the jury was as follows: "Was the death of 
plaintiff's intestate caused by the negligence of the defendants, as 
alleged in the complaint 1" 

As the case goes back for a new trial on defendant, E. W. Grove's 
(executor's) appeal, we will not go into the attitude of the jury in plain- 
tiff's appeal in answering the first issue "Yes," and then in response to 
the court the foreman said, "We answer as to both," and being sent back 
and then answered, "Yes, E. W. Grove." We will consider plaintiff's ap- 
peal with defendant's appeal and order a new trial as to both defendants, 
Fred Collins and E. W. Grove (now the trustees and executors). Both 
were sued as joint tort-feasors, and the matters are so interwoven that the 
same error which entitled the defendant, E. W. Grove, to a new trial 
likewise entitled the plaintiff to a new trial as against the other defend- 
ant, Fred Collins. We think this consonant with justice to all parties 
on the record. 
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The error in the charge might have been cured by the verdict had the 
judge allowed the jury's original answer to the first issue to stand, but 
the verdict as finally rendered and accepted demonstrates the prejudicial 
effect of conflict in the charge. 

I t  appears from the record that the Court below was painstaking and 
careful, but in a long trial errors will often be mado inadvertently. I t  
is necessary for an orderly system of procedure that we adhere to settled 
rules where they are material and the nonobservance :prejudicial. On 
both appeals a 

New trial. 

D. E. OXENDINE v. W. H. S!PEPHENSON. 

(Filed 29 February, 1928.) 

Deeds and Conveyances-Requisites and Validity-Stature of Frauds. 
Where the vendor of lands in substantial conformity with his par01 

agreement with his vendee tenders a deed to the lands to him, which the 
latter refuses because the amount of the agreed purcha:;e price had been 
increased, and after the vendor had sold the lands brings his action for 
damages: Held, the deed tendered is a sufficient writing within the 
statute of frauds to bind the vendor, and the vendee may recover the 
damages he has sustained by the defendant's breach of contract to convey. 

APPEAL by defendant from Grady, J., at November Term, 1927, of 
HARNETT. 

Civil action to recover damages for an alleged breach of contract to 
sell a tract of land containing approximately eleven acres. 

Upon denial of liability and a plea of the Statute of Frauds, the jury 
found in substance: 

1. That the defendant agreed to sell the land i n  question to the plain- 
tiff for the sum of $250. 

2. That the defendant prepared and executed a deed to the plaintiff, 
in furtherance of said agreement, and placed the same in the hands of his 
attorney for delivery to plaintiff. 

3. That upon tender of deed, plaintiff offered to pay t i e  sum of $250, 
but was informed that the purchase price was $275, wh:.ch plaintiff de- 
clined to pay. 

4. That the fair  market value of said land, on day of sale, mas $800. 
Judgment on the verdict in favor of the plaintiff for $550, from which 

the defendant appeals, assigning errors. 

F. H.  Taylor and Chas. Ross for plaintiff. 
Dupree & Strickland and Young  & Young for de fendad  
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STACY, C. J. The exceptions presented by defendant's appeal are 
without special merit, and they will not be considered s e r i a t i m .  

The action is for damages, rather than for specific performance, be- 
cause, at  the time of the institution of the suit, the defendant had parted 
with title and conveyed the land to a third person. 

While the authorities elsewhere are conflicting, i t  is the rule in  this 
jurisdiction that  when one, who has agreed orally to sell land, prepares 
and signs a deed, which substantially expresses the bargain, and delivers 
the same in  escrow, such writing is a sufficient memorandum to meet the 
requirements of our Statute of Frauds, and the contract may be con- 
sidered and dealt with as a valid and binding agreement. Such was the 
holding in  Pope v. XcYhai l ,  173 IS. C., 238, 91 S. E., 947, and Vinson v. 
Pugh, zbid., 189, 91 S. E., 838; and the decisions i n  Flowe v. Hartwick, 
167 N.  C., 448, 83 S. E., 841, and XaGee v. Blankenship, 95 N .  C., 563, 
are in recognition of the same principle. 

No  error having been made to appear, the verdict and judgment will 
be upheld. 

The plaintiff also noted an  exception to the judgment and gave notice 
of appeal, but this does not seem to have been prosecuted. 

N o  error. 

R. L. COBURN, RECEIVER FOR MARTIN COUSTY SAVINGS AND TRCST COMPANY, V. 

J. T. BARNHILL A K D  J. E. PEGRAM. 

(Filed 29 February, 1928.) 

Limitation of Actions - Construction of Statute - Part Payment by 
Creditor. 

The statute of limitations of actions will bar a recovery against the 
maker of a note, endorsed by another, after three years from the time he 
has denied making it, irrespective of the time of payments endorsed 
thereon from the sale of shares of stock therein pledged as collateral. 

APPEAL by plaintiff from Townsand, S p e c i a l  J u d g e ,  a t  October Spe- 
cial Term, 1927, of MARTIN. 

Civil action to recover balance alleged to be due on a promissory note 
for $1,650, dated 17 June, 1922, signed by J. T. Barnhill and endorsed 
in blank to J. E. Pegram. 

The record contains the following statement: 
"It  was agreed that the defendant, Barnhill, i n  1922, shortly after the 

note was given, denied all liability on the note and denied ownership of 
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the stock issued by the Joint Stock Land Bank and attached to said 
note. I t  was admitted that no payments were ever made on the note 
except those shown by the following credits on the back thereof, namely, 
'By sale of seven shares of stock 2/14/24, $770, by dividend 2 July, 1924, 
$16, 12/19/24, $880 by eight shares of stock,' all of which credits were 
made on the note by the Martin County Savings and Trust Company. 
I t  was admitted that this action was brought 8 February, 1927, within 
three years from the date of the last credit on the back of the note as 
above set out, but more than three years after the defendant Barnhill 
had denied his liability on said note and refused to accept the stock 
which had been issued and attached thereto as his Upon the 
foregoing facts being admitted, the court holds the action is barred by 
the statute of limitations and directs a verdict upon the first issue in  
favor of the defendants." 

From the judgment holding the action to be barred, plaintiff appeals, 
assigning error. 

A. R. Dunning and B. A. Critcher for plaintiff. 
Hugh G. Horton for defendants. 

STACY, C. J. The action of the trial court in holding that the credits, 
derived from dividends and sale of collateral, entered on the note in  suit 
by the Martin County Savings and Trust Company, after the maker had 
deuied liability and repudiated ownership of the stock attached as 
collateral, did not repel the bar of the statute, must be upheld on au- 
thority of what was said in Nance v. Hulin, 192 N.  C., 665, 135 S. E., 
774, where the pertinent decisions are collated and distinguished, with 
special reference to Bank v. King, 164 N.  C., 303, 80 5; .  E., 251, cited 
and relied upon by appellant. I t  would only be a matter of repetition 
to state again what has been so recently said in this case. 

No error. 

STATE v. C. A. HOLT. 

(Filed 29 February, 1!)28.) 

1. Criminal Law-Evidenc4-Character Evidence. 
Exceptions by defendant in a criminal action to quee:tions tending to 

impeach the character of his witnesses cannot be sustained on the 
ground that he had not taken the witness stand, or placed his own char- 
acter in evidence. 
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STATE 2). HOLT. 

2. Criminal Law-Pleading-Amendment to Indictment, When Allowed. 
An indictment before a justice of the peace may be amended by the 

trial judge upon the trial in the Superior Court on appeal. C. S., 1500. 

APPEAL by defendant from Grady, J., a t  September Special Term, 
1987, of JOHNSTON. NO error. 

Defendant was convicted a t  a tr ial  i n  the recorder's court of Johnston 
County, upon warrant charging possession of intoxicating liquor for  the 
purpose of sale. From judgment upon this conviction he appealed to the 
Superior Court of said county. H e  was there tried upon the original 
warrant, as amended. 

From judgment upon a verdict of guilty defendant appealed to the 
Supreme Court. 

Attorney-General Brummi t t  and Assistant Attorney-General Xash  for 
the State. 

J .  F.  Ha~tch,  J .  I r a  Lee and Winfield H .  Lyon  for defendant. 

PER C ~ R I A M .  Defendant's assignments of error upon his appeal to 
this Court cannot be sustained. 

Defendant did not testify as a witness in his own behalf. H i s  objec- 
tions to questions addressed to witnesses offered by him, upon their cross- 
examination by the Solicitor for the State, were prop&ly overruled. 
They did not tend to impeach him, or to show that his character was bad. 
The principle applied in  8. v. Adams,  193 N. C., 581, was not applicable 
to these auestions or to the answers thereto. I f  answers to the aues- 
tions had any probatire force, they tended to impeach the witness, and 
not the defendant, and were competent for that purpose. 

Nor was there error in allowing, during the progress of the trial, 
amendments to the warrant upon which defendant was tried. Defendant 
had ample opportunity to offer evidence with respect to the matters 
alleged in the amendments. The effect of the amendments was merely 
to add additional counts in the warrant. They were allowed in view of 
the evidence elicited during the trial. The order allowing the amend- 
ments is sustained by S. v. Poythress, 174 X. C., 809. I n  the opinion in 
that case i t  is said : "The policy of the law, as evidenced by section 1467 
of the Rerisal (now C. S.. 1500. Rules 12 and 13) .  and numerous de- 
cisions of this Court, i s  one of liberality in allowing amendments in the 
Superior Court to warrants issued by justices of the peace, and such 
amendments are allowed even after verdict (8. v. Smith, 103 S. C., 
410), and eren after a special verdict (8. v. Telfair ,  130 N. C., 645). 
The only restriction would seem to be that the amendment must be 
made to conform to the evidence elicited on the trial, as shown by the 
record (8. v. Baker,  106 N. C., 758):' Judgment affirmed. 

N o  error. 



I N  THE SUPREME COURT. 

STATE v. ERNEST B. LEONARD. 

(Filed 29 February, 1925.) 

1. Appeal a n d  Error--Review-Scope a n d  Extent  i n  General. 

On appeal from a verdict of manslaughter the Supreme Court will only 
review questions of law and legal inference arising from the record and 
properly presented. Const., Art. I V ,  sec. 8. 

2. Criminal Law-Evidence-Competency-Automobiles. 

I n  an action involving the question of defendant's criminal negligence 
in  killing the deceased in driving a n  automobile upon EL public highway 
while under the influence of intosicating liquor, with gross negligence 
and indifference to the life and property of others, and thus striking an- 
other car in which deceased was riding, evidence as  to the serious injury 
of one in the car that he struck is competent upon the question of the 
speed of the car the defendant was driving a t  the time of the collision, 
and of the defendant's gross negligence under the circumstances. 

3. Same. 
Where there is abundant evidence tendinq to show t h , ~ t  the defendant 

was guilty of criminal negligence in driving his car a t  :i reckless speed, 
while intoxicated, and that  he struck another car on the highway in which 
the deceased was riding as  a guest, and thus caused her death, the ad- 
mission of the opinion of one a s  to the excessive speed 01' the defendant's 
car, judging only from the sound made at the time by a pnssing car, 
which he could not have identified was, by reason of all the other testi- 
mony in this case made harmless error. 

4. Same. 
Where the defendant is indicted for criminal negligence causing the 

death of deceased, among other things, by excessive and reckless speeding 
the car he was driving on the highway while drunk, which collided with 
another car in which the deceased was riding, testimony of a witness a s  to 
the speed of the car in passing him of the same make aitd kind of car a 
few moments afterwards lie saw at  the scene of the accident, and which 
the defendant was driving a t  the time, is competent, with the other evi- 
dence as  a circumstance on the question of defendant's guilt. 

5. Criminal Law-Instructions-Held Not Error .  
Where it clearly appears that the judge referred to all the evidence on 

the trial of a criminal action, his referring to it  a s  "the  evidence" in his 
charge as t o  the burden of proof is not reversible error. 

6. Criminal Law-Instructions-Harmless Error .  
Where a defendant is convicted of manslaughter, error if any in the 

charge on the question of murder in the second degree is cured by the 
verdict, and will not be considered on appeal. 

7. Same. 
Where the defendant is criminally indicted for the killing of the de- 

ceased in a collision on a public highway by the reckless driving of his 
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car, an instruction upon conflicting evidence is correct, and not prejudicial 
to the defendant, that he would not be guilty if another was driving the 
car who was not doing so under his direction or control, and the contrary 
was to be shown beyond a reasonable doubt by the State. 

8. Criminal Law-Evidence-Motion of Nonsuit. 
When the defendant on trial under a criminal indictment for recklessly 

driving his car and colliding with another car in which deceased was 
riding, on a public highway, causing her death, and there is both direct 
and circumstantial evidence that the defendant was driving the car a t  the 
time, which his own testimony and evidence of his witnesses contradicts, 
his motion as of judgment of nonsuit made a t  the close of the State's 
evidence and renewed after all the evidence, is properly denied. C. S., 
4643. 

9, Criminal Law-Degree of Proof-In Criminal Negligence Cases. 
The degree of negligence necessary to be shown to convict the defend- 

ant of criminal negligence in causing the death of one upon the highway 
by the driving his automobile thereon is such recklessness or carelessness 
as is incompatible with a proper regard for human life. 

10. Trials-Instructions-Necessity of Requests For. 
Where the charge of the judge to the jury is broadly sufficient and 

correct, it becomes the duty of the complaining party to ask for more 
specific instructions arising from the evidence, should he so desire. 

APPEAL by defendant from Finlay, J., and a jury, at August Te;m, 
1927, of CABARRUS. NO error. 

The  defendant was indicted for the murder of Evelyn A. Gentry. 
When the action was called for trial, and before the jury was empaneled, 
the Solicitor for  the State aniiounced that  he did not ask for a verdict of 
murder i n  the first degree, but only for a verdict of murder in the 
second degree, or manslaughter, as the facts might justify. T o  the 
charge in the bill of indictment the defendant plead, Not Guilty. 

The evidence on the par t  of the Sta te :  Tha t  of Rev. C. K.  Gentry 
was to the effect that  he lived a t  Kannapolis, attended religious services 
in Concord on the night of 12 May, 1927. H e  mas returning home in  a 
Chevrolet touring car ;  was driving the car and beside h im on the front 
seat mas h is  wife with their grandchild, about ten months old, in her 
lap. H i s  married daughter, Mrs. Baker, the mother of the child, was in 
the rear seat on the left side of the car, and Evelyn A. Gentry, the de- 
ceased, about 14 years and five months of age, on the right-hand side. 
At  the intersection of Mulberry Street i n  the outskirts of Kannapolis, 
with State Highway No. 15, he  prepared to make a left-hand turn. 
Evelyn, who was killed, looked back. He looked back and threw out his 
hand. Looking forward he saw an  automobile about 150 or 200 feet on 
the highway conling from Kannapolis. Seeing he  had plenty of time to 
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make a left-hand turn, he gradually swung to the left at  the rate of 15 
or 20 miles an  hour, with his hand out as he turned left on the highway. 
Another pair of headlights flashed into view, the car coming around the 
car he had first distanced; the car came on them at  a trthmendous rate of 
speed. H e  stepped on the gas and made every effort to escape the high- 
way, and did so with the exception of the rear wheel, which was 2?,$ 
feet on the hard surface. The speeding car caught the car he was driv- 
ing just inside the rear fender. H i s  car was completely demolished 
from the windshield back. H e  crawled out and found his married 
daughter was lying right at  the wreckage. His  wife was 8 feet south of 
the wreckage, and the baby 6 or 8 feet south of where his wife was lying. 
H e  then began to search for Evelyn, the deceased, and found her 50 feet 
south of the wreckage. ''Picked her up, found she was dead, horribly 
mangled, totally decapitated-face was crushed in. She was broken to 
pieces." Laid her down and gave attention to the others and returned 
to the dead girl. A young man, James Miller, was standing there. 
"While we were standing there, and while waiting for the undertaker to 
come and take the body, Leonard, the defendant, walked up, put his hand 
on my shoulder and  gave me a gentle shove as if to attract my atten- 
tion, and with a drunken leer, thick tongue, said: 'And you say I killed 
your daughter 2' I said, 'The man who was driving thxt car killed my 
girl.' H e  said, 'I was driving the car and I didn't kill your girl.' I said, 
'I repeat, the man who was driving that car killed my girl.' H e  said, 
'I was driving the car and I didn't kill your girl.' I said, 'Isn't there an 
officer in  the crowd?' H e  said, 'You are  a hell of a pmacher-talk like 
that.' Mr.  Chapman pushed his may through the crowd and said, 'Yes, 
I am here.' I said, 'Take charge of this man.' H e  led Eim away." H e  
stated in his opinion the car that  struck his car was corning a t  not less 
than 60 miles an  hour and more a t  the highcbst figure-more like an air- 
plane than an automobile. "The car never swerved, no squeak in  the 
brake, never slackened the speed nor swerved from me or attempted to 
dodge me. Don't know how wide Highway 15 is. I smelled whiskey 
very strong when defendant walked u p  in my face. H e  made no other 
remarks except what I have stated. I could hear the car that  struck 
me pounding as i t  passed on by, then heard i t  turn over. Saw the car 
later in the field, off the highway to the right, 35 or 40 feet from the 
highway, and about 160 feet from where i t  struck my car. The  auto- 
mobile I observed approaching me as I made the left turn  never reached 
me, nor anyways near me." 

I. T. Chapman, a deputy sheriff, who lived nearby, was a t  his home; 
heard a speeding car pass by and the  crash. Got to the wreck in five 
minutes. "Just as I got there, Mr. Leonard came up  and made some 
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remark ta Mr. Gentry; didn't understand what he said; heard Gentry 
ask if there was an officer there, and about that time I crossed over; saw 
he was drunk. Asked Leonard whose car that was. Saw him coming 
from the direction of that car that was lying out in the field, and he 
said, 'That is my car.' I said, 'Who was driving that car?' He  said, 
'I was driving it.' I said, 'You consider yourself under arrest.' We got 
out in the highway; told him he ought to be ashamed of himself. Heard 
him use that curse word at Preacher Gentry. H e  said, 'I don't give a 
damn,' or something; I couldn't repeat it. He  said, 'Well, I didn't kill 
that girl.' I said, 'If you were driving the car you killed the girl.' He  
said, 'I was driving the car, but I don't know a damn thing about the 
girl being killed.' . . . H e  made the statement to me several times 
that night, and to several more people, that it was his car and he was 
driving it. . . . We got a bottle with a little bit of whiskey in it 
from under the car ;  right beside the car;  wasn't under it. The car 
was leaning, and it was picked up on the edge of the car-a pint bottle. 
The defendant was drunk at the time I first saw him." 

George Vogler, who was in the car with defendant, Leonard, testified 
that at the time of the collision that Ernest B. Leonard, the defendant, 
was driving the car. 

C. W. Davis, who was also in  the car with defendant, testified in part:  
"We came on this side of Salisbury, and Leonard looked like he was get- 
ting sort of wild-eyed, and he said 'I am going to drive my automobile.' 
Said, 'Let's me and you get in  the front seat.' I said, 'No, I am scared to 
ride with you; you are drinking.' H e  said, 'I am going to drive it'; said 
'Stop, Vogler,' two or three miles this side of Salisbury. We stopped 
and all got out of the car. Leonard told Vogler to give him his keys. 
My wife spoke up and said, 'Mr. Leonard, if I was you I wouldn't try 
to drive that car ;  you have been drinking; you are liable to have an 
accident.' He  said, 'It is my automobile, and I am going to drive it.' 
I said, 'I know it's your car.' And he said, 'You all are going to stay 
out of it if I don't drive it.' I said, 'We can stay out of i t ;  I can catch 
a train and me and my wife get back to Charlotte.' H e  said, 'We all 
came up here together. I will drive it and drive careful.' I said, 'No, 
let's don't get back.' He  kept on talking in a friendly way and we decided 
to let him drive. Me and my wife got in the back seat and left Leonard 
at the steering wheel, Vogler beside him, and started back towards 
Charlotte. Leonard was driving. We drove down to where we could 
see the lights of Kannapolis. I had worked the night before. I threw 
my head over on my wife's shoulder and dozed off to sleep. The next 
thing I knew-it was like a flash-and the next thing I knew was next 
morning in the Concord Hospital at  5 :30 or 6 :00 o'clock; had me on the 



246 I N  T H E  SUPREME COURT. [I95 

operating table three hours and took 156 stitches in  my head. Leonard 
was driving when I dozed off to sleep." 

Mrs. C. W. Davis testified, in part:  "I got in  the back seat with my 
husband. Leonard took the steering wheel and Vogler got in  the front 
seat and sat beside him. We were right on the edge of Salisbury coming 
back toward home. Mr. Leonard from then to the wreck. Mr. Leonard 
was driving when the wreck occurred. I asked him several times not to 
drive fast, and my husband asked him two or three times. I was scared 
because I knew he was driving, but his appearance did not show that he 
was drunk; he was drinking. When I asked him not to drive so fast, he 
would say that was his car, and he was going to drive it like he wanted 
to. My husband leant his head over on my shoulder and dozed off to 
sleep. I remember crossing the spur track that runs into the Cabarrus 
mill at  the edge of Kannapolis. I should think we got a little faster 
after we passed there. When we crossed there the car kind of jumped. 
I should think he was driving fifty or sixty miles. H e  was driving so 
fast, I'd say we were fifteen feet from Mr. Gentry's car before I noticed 
it. Mr. Gentry was as far  on the side of the street, and he was driving 
the way he was supposed to drive. I suppose he was driving fifteen or 
twenty miles an hour. When the cars hit it knocked me unconscious. 
I didn't know anything at  all, but I came to myself one time-just 
realized a second. I was lying on the ground. I didn't know anything 
else at  all. We got to the hospital, and I saw them carrying my husband 
to the steps. I was cut up ;  I was hurt in my chest and shoulders, and 
inwardly. I did not see Mr. Vogler drink any whiskey that day. He  
wae not intoxicated." 

R. 0. Bolin testified in par t :  "I could see the Chrysler car from the 
time it passed until it hit the car, all but one time, i b  went around the 
Buick. I couldn't say how fast i t  was running, but at a tremendous 
rate of speed. I would say about 75 miles. I saw it when i t  hit the 
Chevrolet. I saw it pass another car after i t  passed me before it hit. I t  
had already passed over the switch track at  the mill when i t  passed me- 
jumped two or three feet when it hit that track. I t  did not slow down; 
it speeded up. . . . When I got to the car I didn't see any one 
around the car at  all. . . . We looked in. Leonard's right foot over 
his left foot, and that peg off of the door; that rod that goes up and 
down is what was holding his foot. I mean the upright piece between the 
front and rear door. This fellow that came up behind us jerked this 
piece out after a little while. Leonard was groaning and hollering 'I am 
dying.' After this fellow pulled this piece out he started around to the 
rear of the car and me and Glenn (Walker) stood there trying to get 
Leonard out, and as he came out he was cussing, and I&. Walker asked 
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who was driving this car, and he said 'I was driving it. I will drive any- 
where any time7-something like that. We helped pull him out, and he 
walked on down the street. The car was standing right straight up on its 
top. I couldn't say just for sure which side, with reference to the steering 
wheel, Leonard u,as on,, but m y  best sight he .zcas lying-part of h im w a s  
under fhe front seat-and I think he was lying with his feet higher and 
his head right back angling tozoarrd the steering wheel. I couldn't say 
for sure, but he wasn't in the rear seat altogether, because Davis was 
back there. I helped Davis out." 

Glenn Walker testified in part:  "I got down there and some one hol- 
lered to go to the next car. I went to the Chrysler as quick as I could 
get' there. There was one man there trying to get Leonard's legs. H e  
grabbed his breeches leg and tore them, and Leonard was holleriw, 'I am 
dying!' And after he got that rod that holds the door Leonard started 
crawling out, and I left Leonard and went around on the other side, and 
me and Raymond (Bolin) pulled the man out of the Chrysler. I said, 
'Man, were you driving this car drunk?' And he brought out thick- 
tongued profanity, and said 'Yes, 1 was driving this car, and mill drive 
it anywhere any time I want to.' We started to turn the car back over 
this way, and Leonard said, 'Do not turn i t  over this way; you mill 
turn it over on the man.' We turned it north and Raymond (Bolin) and 
me picked Mr. Davis up and laid him on the bank and started toward 
Gentry, looking for somebody to bring him to Concord. I said, 'Xr.  
Gentry, is there anybody hurt? '  And he said 'Yes, he has killed my 
I .  Leonard came up there, and he threw his hands up and said, 'You 
killed my daughter.' 'The man that was driving that car killed my 
girl.' Leonard said he was driving the car, but to he71 wi fh  damn girl. 
. . . The  cap was turned bottom upwards. Part of Leonard's body 
was under t71e front seat, and his legs were sficking out the front door, 
if I am not badly mistaken." 

James Miller testified in  par t :  "I saw the Chrysler car pass just the 
other side of the first railroad crossing. I heard it before it got to me, 
and saw it pass. I t  was making between 65 and 75 miles an hour. . . . 
Found Evelyn lying in the ditch with her coat pulled up over her head, 
and I raised her head up out of the sand in the grass, and by that time 
Mr. Gentry came down there and said, 'Is she dead?' And I said 'Yes,' 
and he commenced hollering, 'Don't let my wife come up here.' About 
that time Mr. Leonard came up and Mr. Gentrg said, 'Who was driving 
this car? '  And Leonard said, 'I was driving the car.' He said, 'Well, 
you have killed my little girl.' Leonard said, 'No, I haven't killed your 
little girl.' And Gentry said, 'If you were driving that car, you are the 
man that killed my little girl.' By that time Xr.  Chapman, an officer, 
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stepped up and Gentry told Chapman to take Leonard in charge. I 
didn't go down to the Chrysler car. I heard Leonard say, 'You are a 
hell of a preacher.' " 

Elton Morgan testified : "Was at  the corner of Cabarrus Mill on night 
of 12  May; saw a Chrysler car pass. I guess it was going about 75 miles 
an hour. I heard the crash when it ran into the Chevrolet. . . . I 
was about 200 yards from Mulberry Street." 

Roy Young testified in part:  "I saw the Chrysler car before the wreck. 
I was in an automobile about fifty yards from the wreck coming 
toward Concord. The Chrysler car passed me. I wouldn't think it was 
running under sixty miles an hour." 

C. E .  Nussman testified in part : "I was in the jail when they brought 
Leonard in. H e  was put in jail. I asked him who was driving the car, 
and he said i t  was his car and he was driving it." 

J. E. Durham testified in par t :  "Leonard was walking up and down 
the walk in front of his car, and using an oath. Sonie one asked who 
was driving the car, and he spoke up and said, 'I was driving the car;  
it was my car and I was driving i t ;  it was making seventy miles an 
hour; if it would have made more, I would have been making that.' " 

The defendant in his brief in part contended, and his testimony and 
some of his evidence sustained the contention: "That at  the time of the 
collision the occupants of the Chrysler automobile were E. B. Leonard, 
George Vogler, C. W. Davis and Mrs. C. W. Davis. As to who was 
operating the Chrysler automobile owned by defendant, E. B. Leonard, 
at the time of the collision, or if a person other than E. B. Leonard 
himself was operating the car, whether said person was doing so by the 
consent and approval of defendant, E .  B. Leonard, there is a sharp dis- 
pute and in fact the whole case would seem to hinge upon this fact. The 
State contends that Leonard himself was driving the car at the time of 
the collision, but produced no direct evidence of the fact except alleged 
statements made by the defendant himself immediately following the 
wreck, when the testimony of both the State and the defendant shows 
clearly that he was not in  a mental condition to comprehend what he 
was saying or the meaning of any statements he was making, and fur- 
ther shows that he did not comprehend what he was saying and which 
statements were consistently denied by the defendant when he came to 
his senses and regained his mental balance; and, second, the statements 
of the other occupants of the Chrysler automobile, one of whom testified 
that he had been drinking liquor at  the time; and 1,he other two ob- 
viously being interested in  fixing the responsibility upon the defendant 
to save themselves, besides one admitting on cross-examination that he 
had manufactured and drank home-brew; was at the time under indict- 
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ment for this offense; and the other being the wife of one of the occu- 
pants of the automobile and interested with him in  the manufacture of 
home-brew according to her own testimony. On the other hand, the 
defendant, E. B. Leonard, testified that he was not driving the car at 
the time of the collision, and in fact could not have been from his condi- 
tion, and not only that, but that none of the occupants of the car .were 
driving it with his consent and approval. . . . That at  the solicita- 
tion and urgent request of Mrs. Davis and Vogler he consented for 
Vogler to drive his car for a ride around the city of Charlotte." That he 
got in the back seat and Vogler took them in a northerly direction from 
Charlotte. "That Leonard began to demand his car and that they take 
him back to Charlotte; that they promised to take him back to Charlotte, 
but Vogler refused to give him the car, and continued to drivc it against 
the defendant's will arid express orders, promising, however, to take 
Leonard back to Charlotte; that after riding some distance and realizing 
that Vogler was not taking him back to Charlotte he (defendant) became 
insistent that Vogler deliver possession of his car to him and threatened 
to have the whole party arrested. That thereupon Vogler stopped the car, 
got out of it and assaulted the defendant, Leonard, severely, knocked him 
in the back seat of the car with Davis, and that Vogler continued to 
drive the car;  that the defendant never regained consciousness until 
after the wreck had occurred and lie had been placed in jail; that when 
he did regain consciousness and was told of the wreck and the result, he 
demanded of the officer that Vogler be arrested as the driver of the car;  
that he, the defendant, was in the back seat of the car at the time of the 
collision and it was impossible for him in his then condition to have 
been operating the automobile or to have been directing its operation, 
and that Vogler mas driving the car against the express consent of the 
defendant and only because he had secured the possession of it by the 
assault of the defendant; and as to the position of Leonard in the auto- 
mobile at  the time of the collision his testimony is supported by all the 
natural evidence in the case. . . . That Leonard and Davis were 
in the back part of the car and that Leonard was wedged and caught by 
his leg between the upright piece which runs u p  to the rear of the front 
seat and the back part of the car. I t  would have been almost a physical 
impossibility for the collision to have thrown Vogler and Mrs. Davis 
from the rear seat into the front seat, and at  the time to have thrown 
Davis and the defendant, Leonard, from the front seat and under the 
steering wheel into the rear seat, down on the floor between the seats 
and to have wedged Leonard in, in the way and manner described by the 
witnesses." 
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Defendant introduced numerous witnesses who testified that his gen- 
eral reputation was good. 

The jury returned a verdict of guilty of manslaughtor. "The judg- 
ment of the court is that the defendant be confined in the State's prison 
for a period of not less than ten, nor more than fifteen years, and 
assigned to such labor as he is capable of performing b,y reason of his 
physical condition." 

The defendant made numerous exceptions and assignments of error. 
The material ones and other necessary facts will be considered in the 
opinion. 

Attorney-General Brummitt and Assistant Attorney-General A7mh for 
the State. 

T .  L. Kirkpatrick, Hartsell & Hartsell and B .  G. Watkins for de- 
f endant. 

CLARKSON, J. We hava set forth the facts on the part of the State 
and the facts to exculpate himself as stated by defendant in  his conten- 
tions, perhaps more fully than was necessary; but, as we view the action, 
it resolved itself into purely a question of fact for the jury to determine 
from the evidence. 

The jurisdiction of this Court in an action of this kind is, "To review, 
upon appeal, any decision of the courts below upon any matter of law or 
legal inference." Const. of N. C., part Art. IV,  see. 8. 

We will consider the exceptions and assignments of error made by de- 
fendant. The witness Gentry had in his testimony stated who were 
with him in the car he was driving; testified that the car that struck his 
car came on, them at a tremendous raite of speed; described the wreckage 
to his car and the parties thrown out from the compact. H e  stated, "My 
wife and other daughter, Mrs. Baker, were in the car at the time the 
machine was struck." H e  was then asked: "Q. You may state whether 
or not they were injured by the same compact that killed your daughter, 
Evelyn." The objection of defendant was overruled and the witness an- 
swered: "They were injured at  the same time." We think the evidence 
relevant and competent as tending to show the speed of defendant's car. 
The case of 8. v. Bea,m, 184 N .  C., p. 730, cited by defendant, is not 
applicable to the facts here. 

The witness I. T.  Chapman, who lived on State Highway KO. 15, 
about 250 or 300 yards from the intersection of Mu1berr;y Street, was at  
home and heard the crash of two cars, and just before heard a speeding 
car pass his house going in the direction where the collision occurred. 
I t  took him about five minutes-ran most of the way-to get to the 
wreck. He  was asked the following question, which was excepted to: 
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"Q. You may state about how fast, in  your opinion, if you have an 
opinion satisfactory to yourself, this automobile that you heard pass 
your house just before the wreck was running at  the time i t  passed your 
house?" (Provided the jury find from the evidence that this is the same 
car that caused the wreck.) Defendant objected on the ground the 
witness says he was in the house behind closed doors; didn't see the car 
and don't know whose car it was and never saw the car. A. "I am 
quite sure the car was not running under sixty miles an hour that I 
heard pass the house.'' Motion to strike out. (By the court) : "Ad- 
mitted with the qualification heretofore given. I t  must be found, of 
course, that this is the car that caused the wreck, otherwise it would not 
be material." This exception cannot be sustained. I f  error, i t  was 
harmless. Witness after witness testified for the State that they saw the 
defendant's car along the route, and i t  was going sixty miles and more 
an hour. Elton Morgan, who was at  the corner of Cabarrus Mill about 
200 yards from where the cars crashed, about 50 to 100 yards from 
where Chapman heard it, said i t  was going 75 miles an  hour. He  put i t  
nearer the collision as going 1.5 miles an hour more than Chapman. 
Gentry stated not less than 60 miles an hour when i t  struck his car, 
" m o r e  like an airplane than a n  automobile." 

Exception was taken to the testimony of the witness, J. E. Durham, as 
follows: "A car passed me." Q. "What direction was i t  (the car) 
going?" (The court) : '(Unless he connects it with this car, it would not 
be competent." ,4. ('1 was coming down the highway at the Rowan 
County line and Chrysler passed me at an unusual rate of speed. I got 
clean down out of the road when he went by me. I t  was a sedan. I 
kept on going down the highway, same direction the Chrysler was going, 
until I got down to the wreck." Q. "Was the Chrysler car in the wreck 
a similar car to the one that passed you up on the highway?" A. "It 
was a Chrysler sedan in the wreck." (The court) : "That is a circum- 
stance." "The car that passed me was making about 60 or 65 miles an 
hour. That was about three-fourths of a mile from the place of the 
wreck." We think this evidence clearly competent as a circumstance. 
I n  fact, all the positive evidence was to the effect that all along the route 
just before the compact the car defendant was in was going 60 miles an 
hour and more. These exceptions cannot be sustained. 

Exception is taken to the charge: "Now, to start with, the law pre- 
sumes the defendant is innocent, and before you can convict him of any 
offense, the burden is upon the State to satisfy you from the evidence 
beyond a reasonable doubt of his guilt." The ground of the exception 
is that the court below should have said from a11 f h e  evidence, instead of 
f r o m  the evidence. The alleged distinction is without a difference. The 
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humane judge who tried this action in  the court below charged the jury, 
"Now,  to start with, the law presumes the defendant i s  innocent." This 
the court was not bound to give, at least without a prayer for instruc- 
tion. S. v. Boswell, 194 N. C. ,  260. 

The court fully defined reasonable doubt. "A reasonable doubt has 
been variously defined. I t  is sometimes said it means that you must be 
satisfied to a moral certainty of his guilt from the evidence, or that you 
must be fully satisfied. A reasonable doubt is not defined in law as any 
set formula. I t  is sometimes defined as meaning 'fully satisfied or satis- 
fied to a moral certainty.' I t  may also be said to mean that the jury 
ought not to convict unless, after a consideration of all the evidence, 
with all the light derived from the argument of counsel and the instruc- 
tion of the court, their minds are involuntarily led to the conclusion of 
guilt." I t  will be noted that the court below charged precisely what de- 
fendant complained it did not charge, after a consideration of all the 
evidencs; and went further: all the light derived from the argument of 
coumel. Fair iq the extrame to defendant. 

Exceptions 9, 10 and 11 were to portions of his Honor's charge upon 
murder in the second degree. These exceptions have been eliminated by 
the verdict of the jury, who convicted the defendant of manslaughter 
only. 

I n  S. v.  COZ, 153 N. C., p. 638, the defendant was convicted of man- 
slaughter. The court said, at  p. 644: "Exceptions 20 and 21 relate only 
to the question of malice, and as the jury has found the prisoner guilty 
only of manslaughter, they have become immaterial." S. v. Worley, 141 
N. C., at p. 768. 

Exception 12. The court below charged the jury: "Now you see the 
fight hinges on this question of guilt or innocence, wldethw murder in the 
second degree or manslaughter, which I will reach  late^, hinges largely 
upon the question as to whether or not you find that Leonard was driv- 
ing the car or Vogler was driving the car, or somebody else, first; and, 
second, as to whether or not if Leonard was not driving the car, 
the car was being driven under his direction and under his control. 
I f  you find that the car was not being driven under his direction 
and under his control, then, of course, you could not find him guilty 
of any offense, and unless the State satisfies you from the evidence 
beyond a reasonable doubt that the car was driven by Leonard or was 
driven by somebody under the direction or control of Leonard, you 
could not find him guilty of any offense." This portion of the charge 
in which the court below submitted to the jury the defendant's theory 
that the car was not being driven by him or by any one else under his 
control. The court tells the jury expressly that unless the State satisfied 
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them from the evidence beyond a reasonable doubt that the car was 
driven by Leonard or was driven by somebody under his control, they 
must not find him guilty of any offense. We can conceive of no reason 
why this was not a proper charge. I t  amounts simply to telling the 
jury that if they believed the defendant's account of the transaction or 
had a reasonable doubt as to the State's account of the transaction, they 
must acquit the defendant. 

Exception No. 13. What the court said in full is given, not the 
excerpt objected to. The part objected to by defendant is in parentheses: 
' T o w  the State contends that at  any rate, it was an unlawful killing; 
that this young woman was killed unlawfully, and the State contends 
that Leonard was the man that did the killing (and if you do not find 
that he did it through malice, as heretofore defined, implied malice, that 
you ought to find that he did it unlawfully; that if it was not that dan- 
gerous conduct and reckless and wanton conduct that evinced depravity 
of mind and disregard for human life, that i t  was that degree of negli- 
gence and that degree of misconduct that brought about the death of the 
deceased and was the direct result of this gross negligence of the defend- 
ant to such an extent that he was the cause of her death, and that i t  was 
an unlawful death without any mitigating circumstances or excuse, and 
that therefore you ought to find that he is guilty of manslaughter)." 
This was a contention. 8. v. Reagan, 185 N. C., at p. 713; S. v. Sinodis, 
189 S. C., at  p. 571. 

The court had theretofore defined manslaughter : "hfanslaughter is 
the unlawful killing of a human being without malice and without any 
just cause or reasonable excuse. . . . Now, we come to the defini- 
tion again to manslaughter: Manslaughter is the unlawful and wilful 
killing of another without malice, express or implied, and without legal 
justification or excuse, and under given conditions this crime may be 
established, though the killing be unintentional. When one unlawfully 
kills as a result of anger suddenly aroused by provocation which the law 
deems adequate, and the killing is done before sufficient time has elapsed, 
with passion so aroused to subside and reason to resume her sway, in 
such instance the anger so aroused is held to displace malice and to 
reduce the unlawful homicide to the grade of manslaughter. Thus, if 
two persons fight upon sudden quarrel, and during the progress of 
the fight one slays his adversary, slays in anger aroused by the com- 
bat, this ordinarily will be manslaughter." I f  defendant desired a fuller 
and more specific definition of manslaughter, he should have asked for it 
by proper prayer for instruction. Davis v. Long, 189 N. C., at p. 137. 
The exception cannot be sustained. 

The defendant in his brief says: "The crucial point in this case, and 
the one upon which it largely depends, under the State's theory of the 
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case, and the' evidence, is whether the defendant was driving the car 
himself. There is no evidence nor contention that any one else was driv- 
ing the car by his direction and authority, and the State hangs its whole 
case upon its ability to prove that the defendant was himself driving the 
car at  the time of the wreck, in person. We respectfully submit that 
there was not sufficient evidence on this point to warrant a conviction. 
When defendant renews his motion to dismiss as of nonsuit at the close 
of all the evidence, then this second motion must be considered in the 
light of not merely the evidence which was introduced by the State, but 
of all the evidence offered at the trial. S. v'. Reagan, 185 N .  C., 710." 

This was defendant's exception under C. S., 4643 (civil actions, 567), 
the refusal of the court below, upon defendant's motion for judgment as 
in case of nonsuit at the conclusion of the State's evidence, and at the 
conclusion of all the evidence. The principle contended for in  defend- 
ant's brief is correct law, but we cannot understand its application in the 
present action. 

All the parties in defendant's car, except defendant, viz., George 
Vogler, C. W. Davis and Mrs. C. W. Davis, testified that defendant was 
driving the car. C. W. Davis to the effect that defendant was driving 
when he could see the lights of Kannapolis, and then he dozed off to 
sleep, and the next thing he knew "it was like a flash, and the next thing 
I knew was the next morning in the Concord hospital." Numerous wit- 
nesses testified that defendant admitted he was driving the car when the 
wreck occurred. This was a question of fact this Court has nothing to 
do with, as heretofore stated. The principle of law in actions of this 
kind is well stated in S. v. Rountree, 181 N.  C., 535; 8. v. Trott ,  190 
N. C., 674. 

I n  the Rountree case, supra, at  p. 538, it is said: "The degree of negli- 
gence necessary to be shown on an indictment for manslaughter, where 
an unintentional killing is established, is such recklessness or careless- 
ness as is incompatible with a proper regard for human lift:. S. v. Gash, 
177 N. C., 595; 8. v. McIver, 175 N .  C., 761; S. v. Tcrnkersley, 172 
N. C., 955." 

The jury has found that defendant drove the car on State Highway 
NO. 15 that killed the little girl, Evelyn Gentry, some 14 years old. The 
State's evidence indicated that defendant was under the influence of 
intoxicating liquor and driving his car at  a tremendous rate of speed. 
When it struck the railroad switch crossing in Kannapolis shortly 
before the compact with the car the little girl was riding in, defendant's 
car jumped two or three feet. It was coming like an airplane, 60 to 75 
miles an hour. I t  is undisputed on the record that Rev. (2. K. Gentry, 
father of the little girl, was returning from religious services with his 
wife, daughter, Mrs. Baker, his grandchild and little Evelyn, who was 
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killed. H e  was driving carefully. The  compact threw Evelyn 50 feet 
south of the wreckage, horr ib ly  mang led ,  to ta l l y  decapi tated,  broken to  
pieces. While the dead gir l  was on the ground and her father standing 
there, defendant walked u p  "and with a drunken leer, thick tongue7' had 
the conversation narrated in  the testimony, and admitted he mas driving 
the car, and finished by saying to the dead girl's father, "You are a hell 
of a preacher, talk like that." T h e  patience of the preacher, under such 
trying circumstances, is to be commended. 

The State's evidence fully warranted the conviction of defendant for 
manslaughter or more. On  the whole record the court below gave de- 
fendant everything he was entitled to i n  law. 

The  record discloses a fearful tragedy from the use of intoxicating 
liquor, not only the death of the little girl, but the in jury  and scars that  
those in the wreckage will carry to their graves. Punishment has come 
to the defendant and misfortune and grief to those near him. Surely 
the wise man was never wiser than when he said of intoxicating liquor: 
"At the last i t  biteth like a serpent and stingeth like an  adder." 

Fo r  the reasons given, we find in  law 
KO error. 

E. A. EDWARDS ET TS. r .  W. T. >IEADOJYS 

(Filed 20 February, 1925.) 

1. Mortgage-Rights and Liabilities of Parties. 
\There the purchaser of lands assumes prior encumbrances thereon and 

takes under a deed warranting an unencumbered title, and mortgages the 
land back for the payment of the purchase price, and then conveys to the 
defendant against whom the plaintiff brings action after the lands had 
been sold under the Erst mortgage for wrongfully removing a building 
from the mortgaged premises without his consent: Held4 the defeudant 
is not a party to the plaintiff's deed and he cannot claim the benefit of the 
warranty therein, or be thus advantaged by his own tort. 

2. Same. 
Where a second mortgagee has been damaged by the act of the mort- 

gagor in removing a dwelling from the mortgaged premises, and the lands 
hare been foreclosed by the first mortgagee, the measure of his damages, 

. in his action to recover them, is the value of the building so remov~l  
within the amount due and unpaid upon his note secured by his recorded 
mortgage. 

CIVIL ACTION, before Tozcnsend, Special J u d g e ,  at  October Special 
Term, 1927, of MARTIP\'. 
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The plaintiffs, being the owners of a certain lot in the town of Wil- 
liamston, executed two deeds of trust upon the land to A. R. Dunning, 
trustee, to secure the payment of certain notes. These notes, at the time 
of the public sale of the property, were owned by the Martin County 
Savings and Trust Company. Thereafter the plaintiff sold the property 
to L. T.  Fowden for $4,000, receiving a cash payment of $1,500. I t  was 
agreed between the plaintiffs and Fowden that the purchaser Fowden 
should assume and pay off as a part of the purchase price the aforesaid 
notes held by the Trust Company, amounting to $500, and this $500 was 
deducted from the purchase price. To secure the balance then remain- 
ing of the purchase price, aggregating $2,000, Fowden executed and de- 
livered to the plaintiffs five notes of $400 each and secured the payment 
thereof by deed of trust upon said land to A. R. Dunning, trustee. 
Fowden made certain payments, reducing the $2,000 mortgage to the 
sum of $1,093.90. Prior to the 26th day of May, 1924, the defendant 
Meadows, without the knowledge or consent of plaintiffs, moved off the 
mortgaged premises a dwelling-house situate thereon, and placed said 
house upon a lot owned by him. Thereafter on the 26th day of May, 
1924, Dunning, trustee, upon the request of the Savings and Trust Com- 
pany, advertised said property and sold i t  at public auction under the 
first deed of trust aforesaid. At the sale the naked lot brought $1,000, 
and the trustee disbursed the proceeds of the sale by paying off the $500 
mortgage which, with accrued interest, amounted to $650.16, the taxes 
due upon the premises and the costs of sale, and paild the surplus, 
amounting to $243.49, to the plaintiffs. On the date of the sale the 
balance due plaintiffs on Fowden's mortgage was $1,093.90, and after 
crediting the $243.49 receivedl by plaintiffs from the trustee, there was 
a balance due on plaintiffs' mortgage of $850.41. Thereupon the plain- 
tiffs instituted this suit against the defendant for the valce of the house 
which he had unlawfully moved from the prc>mises and which had thus 
resulted in impairment of the security. 

The issues and the answers of the jury thereto were as follows: 
1. Did the defendant wrongfully and unlawfully remove the house 

from the mortgaged premises as alleged? *4nsWer: Yes. 
2. What damage, if any, is  the plaintiff entitled to reco.cer1 Answer : 

$200.25 and interest. 
3. What was the value of the house at the time of removal? Answer: 

$600. 
4. What was the value of the naked lot at  the time of the sale under 

plaintiffs' mortgage to C. R. Godwin? dnswer : $1,000. 
The record shows the following admission: "It is admitted by the 

plaintiffs that at the time of the sale of the naked lot there was only due 
on her mortgage the sum of $1,093.90, and at  the time of the sale of the 
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naked lot said lot was worth $1,000. I t  is admitted that the cost of the 
sale, including taxes due, amounted to $106.35. I t  is admitted that the 
naked lot brought $1,000 at  the sale, and that  the plaintiff had and 
received all of said amount except the amount due on the two mortgages 
given by plaintiffs to C. H. Godwin and the Xar t in  County S a ~ i n g s  
and Trust Company, which said mortgages were prior, ral id and sub- 
sisting liens on said property. That said lot was sold by plaintiffs, who 
warranted same to be free and clear from encumbrances to Fowden, 
under whom defendant claimed title. I t  is further admitted that if the 
amount of prior liens given by plaintiffs should be deducted after giving 
plaintiff credit for the cost and taxes paid there would only be due on 
plaintiffs' mortgage the sum of $200.25." 

From judgment upon the verdict in favor of plaintiffs for $200.25, 
they appealed. 

Elbert S. Peel, Wheeler  Xarf in and Rupert Pickens for plaintilf's. 
A. R. Dunning for defedunt.  

BROGDEN, J. The judge charged the jury as fo1lolr.s: "I charge you, 
upon all the evidence, and the admissions of the plaintiffs, that  you 
cannot answer the second issue more than $200.25 and interest. I t  is 
admitted that the naked lot was worth $1,000 when sold, and that at  
that time there was due on the plaintiff's mortgage the sum of $1,093.90, 
and that two prior mortgages given by the plaintiffs were paid out of 
the proceeds of the sale, and that the cost of the sale and taxes paid 
amounted to $106.35 were added to the plaintiff's mortgage, and upon 
these admissions the court charges you the plaintiffs cannot complain of 
damages for the amount paid out on account of the two prior mortgages 
given by them, and you cannot answer the second issue more than $200.25 
and interest. The defendant contends that you ought to answer i t  noth- 
ing or some small amount. The measure of damages would be the 
difference in value of the lot with the house on i t  and the ralue of the 
lot with the house off i t ,  but i n  no event could she recover more than 
enough to pay her mortgage. I charge you that if she had given a prior 
mortgage and afterwards gave a warranty deed, as is admitted, the 
amount ought to be taken out to pay the prior mortgage, could not be 
complained of as damages in  this case. I t  is for you to say if she has 
sustained any damage and how much, bearing in  mind the maximum is 
$200.25 and interest." 

The  exception to the foregoing instruction is sustained. The defend- 
ant  was a wrongdoer or tort- feasor.  The jury found that  he had mrong- 
fully and unlawfully removed from the mortgaged premises the dwelling- 
house which, at the time of removal, was worth $600. Nothing else ap- 
pearing, the defendant was therefore liable to the plaintiffs for the sum 
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of $600, because the defendant, by his wrongful act, had impaired the 
plaintiff's security by that amount. Of course the plaintiffs cannot 
recover more than the amount due on the Fowden mortj~age, amounting 
on the day of the sale to $1,093.90. The plaintiffs hate  received from 
the trustee a part of the proceeds of sale in the sum of $243.49, which 
left a balance of $850.41 due plaintiffs on said mortgage. I t  is obvious 
that $600 does not pay an  indebtedness of $850.41. 

The defendant contends, however, that plaintiffs conveyed the prop- 
erty to Fowden by deed containing a covenant againsi; encumbrances, 
and it further appearing that there were mortgages on the land at  the 
time, securing an indebtedness of $900, there was a breach of said cove- 
nant by the plaintiffs, and hence the sum of $500 with interest and taxes 
and costs of sale must be credited on plaintiffs' mortgage before resort 
can be had to the defendant. I f  this could be done, then the parties 
agreed that the balance due plaintiffs was $200.25, and the judge so 
charged the jury. But this cannot be done. The defendant was not a 
party to the deed from plaintiffs to Fowden, and therefore he had no 
claim against the plaintiffs for any breach of any covenant in the deed. 
T O  adopt the theory of the defendant would in  effect permit him to 
plead as a counterclaim to his liability for his unlawful act, the breach 
of covenant in  a deed to which he was not a party and by which he was 
not injured, or caused to suffer loss. 

Upon the admissions of the parties and the findings of the jury upon 
the other determinative issues, the second issue is immaterial. The 
plaintiffs are entitled to judgment for six hundred dollars and interest 
from 1 June, 1924, and costs. 

Modified and affirmed. 

J. R. NEWBERN v. WESTERN USION TELEGRAPH COJIPAST. 

(Filed 29 February, 1928.) 

1. Evidence---On Motion to NonsuitDemurrer to the Evidence. 
Upon defendant's motion as of nonsuit upon the evider.ce, the evidence 

is to be taken in the light most favorable to the plaintiff, giving him the 
benefit of every reasonable intendment or inference to be drawn there- 
from. C. S., 567. 

2. Telegraphs-Contract with Sender--Claim to be Filed in Sixty Days. 
The printed stipulation on the back of a telegraph blank upon which a 

message is written, referred to in the printing on the face thereof, that 
the telegraph company mould not be liable for damages or statutory pen- 
alties when the claim therefor is not presented in writing within sisty 
days after the message is filed with the company for transmission, is 
reasonable and valid. 
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3. Same. 
Where a telegraph company receives for transmission a telegram order- 

ing a carload of potatoes, and within the sixty days stipulated in the 
telegraph blank, the company is notified by a letter from the sender of its 
mistake in its transmission as to the destination of the shipment, and 
that damages had resulted therefrom: Held, sufficient to sustain the 
action of the sender to recover damages against the com~aiiy for its negli- 
gence. 

4. Evidence-Presumptions-Receipt of Mail. 
Where a notice has been written and deposited in the United States 

mail, giving a telegraph cornpans notice of a mistake made by it in the 
transmission of a message it had accepted for that purpose, it is sufficient 
evidence that it had been duly received by the coml?any. 

APPEAL by plaintiff from Moore, Special Judge, at October Special 
Term, 1927, of PASQ~OTAXK. Reversed. 

This is an  action for actionable negligence brought by plaintiff against 
defendant. The defendant denied negligence and set up  (1) the plea of 
contributory negligence; (2) That  the plaintiff failed to present his 
claim for damages in writing within 60 days after the alleged message 
was filed for transmission. 

The testimony of plaintiff was to the effect that  after an  exchange of 
several prerious messages, the West Virginia Brokerage Company, on 
21 August, 1924, filed with defendant at  Huntington, W.  Va., a message 
addressed to plaintiff a t  Elizabeth City, N. C., reading as follows: "Re- 
plying ship Keister Milling Company Huntington hundred seventy-fire 
bbl. car branded sweets eight quarter delirered." Said message when 
delivered by the defendant to plaintiff had a mistake-the word IT7il- 
mington was substituted for Huntington. When plaintiff learned of the 
error in  the message he wired the West Virginia Brokerage Company, 
on 22 August, "Confirm Keister cay sweets advise quick correct shipping 
instructions." The same day he got a reply to the wire:  "Ship car 
Keister Milling Company C. and 0. delivery Norfolk Western Norfolk 
splitting several people." That he didn't ship until he sent the second 
wire asking for specific instructions. After receiving the telegram 
reading Wilmington, he had the Western Union to read the telegram to 
see if Wilmington was right, because the next telegram read "splitting 
several pebple." After he had wired and got specific instructions and 
shipped potatoes, he did not find out that  anything was wrong about the 
shipment until 25 August, 1924. . . . "I didn't ship by C. & 0. de- 
livery; I didn't route i t  C. 8: 0. C. & 0. is Chesapeake & Ohio. I dis- 
regarded C. 8: 0. delirery for the simple reason I shipped the car order 
notify. I didn't give it any route. I wired the West Virginia Broker- 
age Company on 22 August: 'Shipped N. &. S. 21312, Routed B. &. O., 
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deb-ery Wilmington, Ohio.' I wrote that wire. I didn't route the car 
B. 6: 0. delivery. That was the routing the agent advised me the car 
would take. And I wired the West Virginia Brokerage Company that 
the car was being routed that way; I disregarded their instructions to 
ship it C. & 0. delivery. I didn't send it C. & O., notwithstanding I had 
their telegram telling me to ship it C. 6: 0. I gave the agent instruc- 
tions to ship i t  C. & O., and he said he could not do it. H e  gave it 
B. & 0. routing." 

On 2 September, 1924, plaintiff wrote to defendant's :agent at Eliza- 
beth City the following letter: "This is to advise that we are having 
disposition made of sweet potatoes in  car NS-21312, consigned to Wil- 
inington, Ohio, through error of Western Union, whereas the car shonld 
hale  gone to Huntington, W. Va. A11 losses sustained and all addi- 
tional expenses we have had or will hare in connection with closing this 
car we shall expect the Western Union to reimburse LIS. I t  is with 
regret that through error of the Western Union that the wrong shipping 
instructions were made, as the parties to whom this car was sold was 
put out by not getting their potatoes, and it has caused us much expense 
and trouble in disposing of this car. We shall advise you as early as we 
have returns on this car, and shall expect you to let us have settlement. 
We are sorry indeed, but we cannot be expected to sustain this loss 
through an error of your company." 

Again, a letter of 25 October, 1924, calling attention i,o the error of 
defendant, enclosing bill and showing loss of $652.27. Then again on 
31 October, 1924, repeating and winding up the letter: "Trust this 
information will be what you wish, and that you will insist that prompt 
settlement be made so that we may make settlement with the grower of 
these potatoes.') 

At the close of plaintiff's evidence defendant made a motion for judg- 
ment as in case of nonsuit, which .was sustained by the court below. 
Plaintiff excepted, assigned error and appealed to the Supreme Court. 

A ydlet t  & S i m p s o n  for p7a in t i f .  
T h o m p s o n  & W i l s o n  for defendaint. 

CLARKSON, J. We think the court below was in error in sustaining 
defendant's motion for judgment as in  case of nonsuit, under C. S., 567. 
On a motion to nonsuit, the evidence is to be taken in the light most 
favorable to plaintiff, and he is entitled to the benefit of every reasonable 
intendment upon the e~idence, and every reasonable inference to be 
drawn therefrom. 

We do not repeat or discuss the evidence, as the case goes back to the 
court below to be tried on the issues arising on the pleadings. 
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We think the notice given by plaintiff to defendant, in letter of 
2 September, 1924, fully ample under the terms of the contract. The 
Western Union Telegraph Company blank has the following: "Send the 
following message, subject to the terms on the back hereof, which are 
hereby agreed to." (Space for telegram.) And on back of telegram: 
"6. The company will not be liable for damages or statutory penalties 
in any case where the claim is not presented in writing within sixty 
days after the message is filed with the company for transmission." 
This stipulation has been held reasonable and valid. See TTraters v. 
Tel. Co., 194 N.  C., at p. 196, and authorities cited. 

Jlr.  Justice Holmes, in Western Union Tel .  Co. v. Czizek, 264 U.  S., 
at p. 285, says: "But here the plaintiff called on Hackett, the general 
manager at  Boise, about 14 February, 1918, as soon as he knew the 
facts. Directly after he receil-ed a letter from Hackett, regretting the 
occurrence, and enclosing the amount paid by the plaintiff as toll. Three 
days later the plaintiffs returned the check by letter, saying, 'An accept- 
ance of this check on my part might be construed as a settlement of this 
matter,' so that defendant then had written notice that a claim was 
made. There was further communication, and finally, on 18 June, the 
plaintiff made a formal written demand. We should be unwilling to 
decide that the action was barred by this clause." 

I n  Bennett ?i'. Tel.  Co., 168 N.  C., at p. 498-9, i t  is said: "The object 
of the sixty days notice, as stated in Sherrill v. Tel. Co., supra (109 
N .  C., 527), is to give the telegraph company notice within sixty days, 
before its records may be sent off or the memory of its agents becomes 
indistinct. This letter was sufficient to recall the matter to the atten- 
tion of the agent at  Hamlet, and was mailed within sixty days. Lytle v. 
Te7. Co., 165 N. C., 504. Such mailing raised the 'presumption that 
the letter was received, and therefore was duly served.' Cogdell v. R. R., 
132 3. C., 855, citing Bragaw v. Supreme Lodge, 124 N. C., 154." 

I n  Bryan v. Tel.  Co., 133 N .  C., at p. 607, i t  is held: "The third 
ground that the claim for damages was not presented in sixty days is 
answered by the fact that the summons was issued and served in sixty 
days. Sherrill v. Tel. Co., 109 N. C., 527, at  p. 532, where i t  is held, 
'the general rule that the commencement of an action is equivalent to a 
demand applies to cases of this kind.' Thompson on Elec., see. 256. . . . 
The service of the summons puts the defendant on inquiry fully as much 
as filing the complaint." Mason v. Tel.  Co., 169 N .  C., p. 229. 

For the reasons given the judgment of the court below is 
Reversed. 
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J. J. FIELDS v. EQUITABLE LIFE ASSURAXCE COMPANY. 

(Filed 'i March, 1928.) 

1. Insurance-Disability Clause-Proof of Disability. 
Where under a clause in a policy of insurance there js a provision for 

paying the insured a certain amount monthly in the event the insured 
furnish proof that a total disability of his earning capacity exists, which 
he furnishes, and the insurer accepts and pays the stipulated amount, and 
thereafter upon a certificate of his physician the insurer ceases payment 
for the cessation of such disability: Held,  the burden of proof is on the 
insured to show his continued disability within the terms of the policy. 

2. Insurance-Disability Clauses---Questions for Jury. 
Where there is conflicting evidence that the insured is permanently dis- 

abled under a clause in his policy of insurance paying him a certain 
monthly sum during disability, the issue is for the jury to determine. 

3. Insurance-Disability Clauses-Physician's CertiAcate Does Not Bar 
Insured's Right of Action. 

The fact that the certificate of a physician given under the requirements 
of a disability clause in the policy would reasonably cause the insurer to 
discontinue payment, does not bar the insured's right to show that his 
disability still exists. 

CIVIL ACTION, before Grady, J., at September Term, 1927, of 
JOHNSTON. 

The evidence tended to show that on 9 February, 1921, the defendant 
issued to the plaintiff a policy of insurance in the sum of $5,000, which 
said policy contained permanent disability clauses. Said policy, among 
other clauses, contained the following: "11. TOTAL AND PERMANENT 
DISABILITY. I f  the insured before attaining age sixty, provided all 
premiums have been duly paid and this policy is then in full force and 
effect, becomes physically or mentally incapacitated to such an extent 
that he is and will be wholly and presumably permanently unable to 
engage in any occupation or perform any work for compensation of 
financial value, and furnishes due proof thereof, and that such disa- 
bility has then existed for sixty days, the Society, during the continu- 
ance of such disability, will waive payment of any prl2mium payable 
upon this policy after receipt of such proof, and will pay to the insured 
an income of six hundred dollars a year, payable in  monthly install- 
ments, subject to the following conditions." 

I n  March, 1922, the plaintiff became sick and filed a claim with the 
defendant for disability benefits of $50.00 per month. On 3 July, 1922, 
the defendant, after receiving said proof of disability, allowed the claim 
of plaintiff and paid him the sum of $50 per month in accordance with 
the terms of said policy, beginning with 6 December, 1922, and termi- 
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nating 9 May, 1923. On 25 *4pril, 1923, a blank form, designated as 
proof of continuance of disability, was filled out by the attending physi- 
cian of the plaintiff. Question five in said blank form was as follows: 
"Do you believe that, as the result of a bodily injury or of disease, the 
insured is now and will be permanently, continuously and  holly pre- 
vented thereby from performing any work for remuneration or profit, or 
from following any gainful occupation?" The attending physician an- 
swered said question on said form as follows: "Able to perform light 
work on farm; not permanently disabled." This proof of disability 
was received by the defendant on 30 April, 1923. Thereupon the de- 
fmdant, acting upon the proof, declined to make further payment to the 
plaintiff and notified him in writing on 6 June, 1923, that the "policy 
has been restored to a premium paying basis and no further installments 
will be paid." Thereafter, on 15 September, 1923, the plaintiff insti- 
tuted this suit against the defendant, alleging and contending that he 
is wholly and permanently disabled, and therefore entitled to the disa- 
bility compensation provided in the contract. 

At the conclusion of the evidence the trial judge sustained a motion 
of nonsuit and the plaintiff appealed. 

J .  Ira Lee, W .  H.  Massey and Parker d Martin for plaintiff. 
W .  H. Lyon, Jr., and S. Brown Shffipherd for defendant. 

BROQDEN, J. The record discloses that the sole question at issue 
between the parties was whether or not the plaintiff was permanently 
disabled within the purview of the terms of the policy, on 9 May, 1923, 
and thereafter at the time of instituting this action. 

The plaintiff contended and insisted that the proof of disability sub- 
mitted by his attending physician to the effect that he was not perma- 
nently disabled was not a correct statement of the true facts for the 
reason that since his first attack in 1922, he had been wholly and perma- 
nently disabled thereafter. Furthermore, at the trial the plaintiff 
offered evidence tending to show that he was permanently disabled, and 
his physician who furnished the proof of disability on 25 April, 1923, 
testified that when he used the expression, 'hot permanently disabled" 
that he meant that the plaintiff was not confined to his bed. The proof 
of permanent disability furnished by plaintiff on 25 April, 1923, and 
his testimony and that of his physician at the trial were conflicting. I n  
such cases the rule of law is thus stated in Hill v. Ins. Co., 150 N.  C., 
p. 1 :  "The proofs of loss, though not conclusive and irrebuttable by 
plaintiff, are prima facie true as against him. Ins. Co. v. Newton, 22 
Wall., Vol. 89, p. 32; Ins. Co. v. RodeZ, 95 U. S., 232. The burden was 
upon the plaintiff to show that a statement made in the proofs of loss 
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was erroneous in fact. The plaintiff, having filed them, has vouched 
for their truth. He  must show mistake." 

I n  the Rodell case, supra, the policy contained a clause that if the 
insured should ('die by his own hand" the policy would be void. I t  was 
conceded that the insured died 5 December, 1873, froin the effects of 
poison administered by his own hand. The beneficiary, however, con- 
tended that the insured was insane at the time of taking the poison and 
denied that he committed suicide within the meaning and intent of the 
policy. The company contended that the proof of loss itself contained 
evidence avoiding liability. Justice Bradley, writing for the Court, 
said: "If the proofs also disclosed facts of which the defendant could 
avail itself as a defense to an action on the policy, this would not dero- 
gate from the sufficiency of the proofs as proofs of death. But while the 
disclosure of such facts might well suggest to the company the propriety 
of refusing payment and standing suit, it would be no bar to the bring- 
ing of a suit; otherwise, no suit could ever be brought until the parties 
had gone through an extra-judicial investigation resulting favorably to 
the assured." 

Applying these principles to the facts disclosed in the record, we are 
of the opinion, and so hold, that the question of permanent disability 
was a question for the jury, and therefore the judgment of nonsuit is 

Reversed. 

JERRY COX ASD WIFE, LOUISA COX, v. ALBEMARLE DRAINAGE DIS-  
TRICT. BEAUFORT COUSTY DRAINAGE DISTRI'CT, No. 5, AND 

J O H N  L. ROPER LUMBER COMPANY. 

(Filed 7 March, 1928.) 

1. Drainage ~istrict-~iabilities and Rights of Parties Under Consent 
Judgment Made in Its Formation. 

A consent judgment entered in the forming a statutory drainage dis- 
trict with regard to the cuttiug and maintaining drainage ditches, in con- 
nection with ditches to be maintained by owners of the land partly lying 
within and partly without the district is to be interpreted as the contract 
of the parties, and binding upon the owners of the land. included within 
the district thus formed. 

2. Same. 
Where by the terms of a consent judgment entered into by the proper 

authorities of a drainage district being formed with certain owners of 
land partly lying within and partly without the district, it is set forth 
that such owners maintain ditches upon their outside lands flowing into 
those of and within the district, upon certain conditions as to the flowing 
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of the water, and the district is thus formed, other owners of the land 
may not recover damages to their land against those who have cotlstructed 
the outside ditches upon their o*m land, when a different remedy is pro- 
vided in the consent judgment. 

APPEAL by plaintiff from Midye t t e ,  J., at October Term, 1927, of 
BEAUFORT. Affirmed. 

There were nine actions, consolidated by consent, brought against de- 
fendants as joint tort-feasors,  alleging damage for flooding plaintiffs' 
land, sobbing and souring the land, and destroying the crops. 

Louisa Cox, the plaintiff, wife of Jerry Cox, is the owner of 53 acres 
of land situated within the boundaries of Pantego Drainage District. - - 
That while said district was in process of being created under chapter 
442, Public Laws 1909, C. S., ch. 94, on 1 February, 1910, the following 
agreement was made a part of the project and set forth in  the decree: 

"Now, therefore, by Eonsent of all parties to this proceeding and with 
the approval of the board of viewers, it is admitted and decreed by the 
court that all lands owned or claimed by said J. L. Roper Lumber Com- 
pany, by the Manhattan Trust Company and by the Norfolk Southern 
Railway Company, which are or may be within the boundaries of the 
proposed drainage district, as described either in the petition or pre- 
liminary report heretofore filed be and the same are hereby expressly 
excluded and eliminated from the said district, and the said J. L. Roper 
Lumber Company, the Manhattan Trust Company and Norfolk 
Southern Railway Company, their successors and assigns are declared 
unnecessary as parties to said proceeding and as to them, but not other- 
wise, the same is dismissed u p o n  condi t ion,  however, which by consent is 
made a condition precedent, as aforesaid, that said J. L. Roper Lumber 
Company will, at its own proper cost and expense construct  and here- 
a f t e r  m a i n t a i n  the  canal or in tercept ing d i t c h  extending from Cuckold's 
Creek north to Station 135-00 (as shown and indicated on the map of the 
Pantego Drainage District as surveyed in 1909, and prepared under the 
supervision of the Bureau of Drainage Investigation of the United 
States Department of ,lgriculture, a copy of which is herewith filed), 
and thence running westward with the boundaries of the proposed dis- 
trict as described in the aforesaid preliminary report to Station 559-00, 
which said canal shall be constructed and so maintained of the width and 
depth as provided in the map accompanying the map so made under the 
supervision of said Bureau of Drainage Investigation by J. 0. Wright, 
Supervising Drainage Engineer, a copy of which is also filed herewith, 
and in accordance with his recommendations as to the size and capacity 
thereof, so t h a t  it shall  be  a t  all t i m e s  in good serviceable cond i t ion  for 
t h e  pzcrposes in tended and so long as the said Pantego Drainage District 
may be continued and maintained under the law; and upon the further 
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condition that, if at  any time the said intercepting canal shall, through 
fhe failure or default of the said J .  L.  Roper Lumber Company to main- 
tain the same become so impaired or obstmcted as to lessen or diminish 
its carrying capacity 25% or more, then the commissiorers of said drain- 
age district shall serve a written notice to that effect either upon the 
president of the said J. L. Roper Lumber Company or upon such other 
person as may be designated by i t  under the law upon whom the process 
may be served, and within sixty days after the receipt of such notice the 
said company shall proceed to repair the said canal and restore the same 
to its former capacity according to the original plans so that the same 
shall be put in good serviceable condition for the purpose intended, and 
repairs shall be commenced within a reasonable time, and if in  case the 
said company shall fail or neglect within the period of' sixty days after 
the receipt of such notice to begin in good faith the work of repair upon 
the intercepting canal, then the drainage commissioners of said district 
shall on their part have the right to enter and undertake the said repairs 
to the extent which may be then actually necessary, and that, in behalf 
of said district, may recover from said company the amount of money 
by them necessarily expended in making such repairs, and the amount 
so necessarily expended by said drainage commissioner!, in making such 
repairs shall constitute the measure of damages agaicst the said com- 
pany, its successors or assigns in case of such default or failure on its 
part, or their part, and no other or greater damages shall be recoverable 
on that account." 

I t  is further provided that the Pantego Drainage District shall "con- 
struct and maintain" certain canals and the duties "shall be reciprocal.'' 
I t  is further provided that the J. L. Roper Lumber Company and Nor- 
folk & Southern Railway Company lands, originally in the district, can 
drain their lands into the intercepting canal, and the J. L. Roper Lum- 
ber Company lands, contiguous, into Pantego Drainage District canals. 

The defendant, J. L. Roper Lumber Company, constructed the inter- 
cepting canal some 1 2  miles in  length, and Pantego Drainage District 
const,ructed its canals, and both in accordance with the decree. 

The other necessary facts will be set forth in the opinion. 

Harry McMullan and H.  C. Carter for plaintiffs. 
S .  C. Bragaw and Small, MacLean & Rodman for John L. Roper 

Lumber Company. 

CLARKSON, J. The defendant, J. L. Roper Lumber Company, made 
a motion in the court below for judgment as in case of nonsuit, which 
was allowed. C. S., 567. Upon the record we think this mas correct. 
The plaintiffs then submitted to judgment as in  case of' nonsuit against 
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the Albemarle Drainage District, on the ground that if a judgment 
could be obtained it would be uncollectible on account of insolvency. 

The land of the plaintiff, Louisa Cox, is in the Pantego Drainage Dis- 
trict. She is bound by the decree made in the proceeding establishing 
the Pantego Drainage District. I t  appears that the J. L. Roper Lumber 
Company has constructed the intercepting canal some twelve miles, and 
the Pantego Drainage District its canals, both in accordance with the 
decree. Under the terms of the decree J. L. Roper Lumber Company 
contracted, at its own proper cost and expense, to "hereafter maintain 
the canal or intercepting ditch." I t  is provided in  the decree "if at  any 
time the said intercepting canal shall, through failure or default of the 
said J. L. Roper Lumber Company to maintain the same, become so im- 
paired or obstructed as to lessen or diminish its carrying capacity by 
257k or more, then the commissioners of said drainage district shall give 
certain written notice to J. L. Roper Lumber Company to perform its 
agreement and, upon failure, the drainage commissioners shall do so 
and recover the cost in making the repairs. The evidence on the part 
of plaintiff is plenary as to her land being soured, sobbed and flooded, 
and crops destroyed, but she is bound by the decree. I f  for any cause 
the intercepting canal becomes so impaired or obstructed as to lessen or 
diminish its carrying capacity by 25% or more, since its construction 
under the decree,. it i s  the duty bf the drainage commissioners to take " 
prompt action and protect plaintiff's land from future damage. I f  the 
intercepting canal's carrying capacity is increased 25% or more since its 
original construction-by other canals emptying into it, the obligation is 
on the J. L. Roper Lumber Company to fulfill its agreement, and dig i t  
deeper and wider, or otherwise comply with its contract so as to relieve 
this additional burden. The Pantego Drainage District is not bound by 
any agreement made by J. L. Roper Lumber Company, and the Albe- 
marle Drainage District or any other corporation, person or persons to 
"appropriate" the intercepting canal for its or their use so as to diminish 
the carrying capacity of the intercepting canal 25% or more. 

I n  Distributing Co. v. Carraway, 189 N. C., p. 423, i t  is said: "The 
judgment before us being a 'consent judgment,' is to be construed as if 
the parties had entered into a written contract, duly signed and deliv- 
ered, embodying therein the terms of said judgment. Bunn  v. Braswell, 
139 N. C., 135," citing authorities. Bank z'. Mitchell, 191 N .  C., 190; 
Lentz v. Lmtz, 194 N. C., 673. 

For the reason given, the judgment of the court below is 
Affirmed. 
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J. B. WADDELL ET AL. V. ALEXANDER AYCOCK ET AL. 

(Filed 7 March, 1928.) 

1. W i l l ~ o n s t r u c t i o n - N a t u r e  of Estates  a n d  Interesra Created-Rule 
in Shelley's Case. 

A devise of lands to testator's two sons, J. and H., to be equally divided ; 
to the former "to be to him, his heirs and assigns forever"; to the latter, 
"I lend to him for  his use his lifetime, and a t  his death I devise to his 
heirs forever": Held, the word "heirs," as  applied to the devise to H., is 
construed in its technical sense as  carrying the estate to his entire line of 
heirs and according to the rule in Slwlleu's case H. lakes a fee-simple 
absolute in the lands so devised to him. 

2. Tmst-Constructive Trust+Grounds Therefo-Pwol Trusts. 
A par01 trust cannot be engrafted on tin unqualified fee simple with 

full warranty and covenant deed in favor of the maker in the absence of 
fraud,. mistake, or undue influence. 

3. Same-Mortgages-Equity. 
Equity will not convert a deed, conveying upon its face an absolute fee- 

simple title to lands, into a mortgage when it  is not shown that  the clause 
of redemption was omitted by reason of fraud, mistake, or undue in- 
fluence. 

4. Fraud-Pleadings-SutBciency of Allegations. 
When fraud is relied on to convert, in equity, a deed which upon its face 

conveys a g  absolute fee-simple title to lands into a mortgage, the fraud 
must be alleged in the pleadings with sufficient certainty and fullness to 
indicate to the opposing party what he is called upon to answer. 

5. Limitation of Actions-Statute of Limitations--On Equitable Relief 
f o r  Fraud ,  Mistake, etc., a n d  t o  Convert P e e  into Mortgage. 

A suit for equitable relief on the ground of fraud or mistake is barred 
by the lapse of three years, and one to convert the fee-simple title into 
a mortgage within ten years after the right of action accrued when the 
alleged mortgagee is in possession. 

6. Attorney a n d  Client-OWces of Attorney-Duties ;snd .Privileges-- 
Supervision of Court. 

An attorney a t  law is an officer of the court in the sense that  he owes a 
duty to the public, as  well a s  to his client, and the manner of his exercise 
of his right to practice is subject to the court's supervisory power. 

7. T r i a l M o l u n t a r y  Nonsuit--On Transmission by Absent Attorney. 
I t  is not error for the trial judge to omit or refuse to sign a voluutary 

judgment as  of nonsuit transmitted to him by the attorney of the defend- 
ant, or waive the appearance of the attorney in court, for the purpose of 
the motion. 

APPEAL b y  plaintiffs f r o m  Grady, J., a t  November Term,  1927, of 
WAYNE. J u d g m e n t  on the pleadings. Affirmed. 
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R. L. Ray for plainiiffs. 
DicX-inson $ Freeman for defendads. 

 ADA^ J. Upon the face of the pleadings-the complaint, the answer, 
and the reply-there appear certain undisputed facts. Harris Waddell 
made a will, the second item of which is in these words: "I give and 
devise to my grandsons, John Waddell and Henry Waddell, my tract of 
land lying on the north side of Molton Branch, said to contain 150 acres, 
to be equally divided, John's to be to him, his heirs and assigns forever, 
Henry's part I lend to him for his use his lifetime, and at  his death I do 
devise to his heirs forever." Kot John's interest, but Henry's, is in  con- 
trorersy. I t  is manifest that in the devise to Henry the word "heirs" 
must be construed in its technical sense as carrying the estate to the 
entire line of heirs; that as used here i t  is not a word of purchase, but 
a word of limitation; and that Henry acquired an estate in fee under the 
rule in Shelley's curse. ATichols 2,. Gladden, 117 N .  C., 497; Smith V. 

Smith, 173 N .  C., 124; Hartman v. Flynn, 189 N .  C., 452. On 17 Janu- 
ary, 1899, apparently after partition, Henry Waddell with the joinder 
of his wife, executed and delivered to Barnes Aycock a deed in fee simple, 
with the usual covenants of warranty, conveying 571/? acres of the land 
he had acquired under the devise. The grantee forthwith entered upon 
the land and retained undisturbed possession thereof until his death, 
which occurred in 1926. Immediately after his death the defendants 
went into possession claiming title to the land as his children and heirs 
at law. Henry Waddell died 3 &5y,  1925, and on 12 April, 1927, the 
plaintiffs as his heirs brought suit to recover the land he had conveyed 
to the ancestor of the defendants. They base their action upon these 
allegations: (1)  When the deed was executed a parol trust was created 
for the benefit of the grantor; (2)  the deed, though absolute in form, was 
intended as a mortgage; (3) the statute of limitations did not run 
against the plaintiffs during the lifetime of Henry Waddell. 

1. I t  may be said with respect to the first of these propositions that 
while parol trusts are recognized, and under certain conditions are 
upheld in our jurisprudence, in  the absence of fraud, mistake, or undue 
influence, they cannot be engrafted in favor of the maker upon a war- 
ranty deed conveying to the grantee an absolute and unqualified title in 
fee. Gaylord v. Gaylord, 150 N. C., 222; Tire Co. G. Lester, 192 
N. C.,  642. 

2. An answer to the plaintiffs' second position is given in Xorris V. 

McLam, 104 N. C., 159, and in cases subsequently decided maintaining 
the principle that to convert a deed absolute on its face into a mortgage 
it must be shown that the clause of redemption was omitted by reason 
of ignorance, mistake, fraud, or undue influence or advantage. Green v. 
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Sherrod, 105 N. C., 197; Sprague v. Bond, 115 N. C,, 530; Frazier v. 
Praizier, 129 N.  C., 30. I n  Fuller v. Jankim, 130 IT. C., 554, i t  was 
held that an agreement between grantor and grantee, made at the time 
a deed was delivered, that it should operate as a security for debt was 
sufficient to convert it into a mortgage; but this conclusion was subse- 
quently disapproved in Newton v. Clark, 174 N. C., 393, and T.Trilliam- 
son v. Rabon, 177 N. C., 302. The only averment of fraud is that of 
"fraud in deceit of Barnes Aycock practiced on plaintiffs' ancestor," and 
this is fatally defective. Fraud must be alleged with silfficient certainty 
and fullness to indicate to the opposing party what he is called upon to 
answer. ilfottu v. Davis, 151 N .  C., 237; Marshall z'. JDicLs, 175 N. C., 
88; Galloway v. Goolsby, 176 N. C., 635; Evans v. Davis, 186 N. C., 41. 
Nor under the admitted facts is the allegation as to "the mutual mistake 
of the draftsman'' sufficient to impeach the judgment. 

3. The plaintiffs were likewise in error as to the running of the 
statute of limitations. The father of the defendants, the grantee in the 
deed, had possession of the land in controversy from 1999 to 1926, and 
the defendants have since held uninterrupted possessim. This is ad- 
mitted by the plaintiffs, but they say that the possessicln of the defend- 
ants was not adverse for the reason that Henry Wadddl acquired only 
a life estate under the will and that during his lifetim. the statute did 
not run against them as remaindermen. This is an erroneous interpre- 
tation of the devise, and such an error cannot affect the character of the 
defendants' possession. X suit for relief on the ground of fraud or 
mistake is barred by the lapse of three years, and a ~ u i t  to redeem a 
mortgage, when the mortgagee is in possession, must be nstituted within 
ten years after the right of action accrued. I t  is alleged in the com- 
plaint that the debt was payable at  any time, or in efect that it was 
payable on demand; so in any event the plaintiffs are not entitled to the 
relief demanded. 

We have pointed out the appellants' allegations for the purpose of 
showing that their claim is not meritorious; but they now assail the 
judgment on another ground. They except because the trial judge did 
not permit them to take a voluntary nonsuit. 

The attorney who represented the plaintiffs did not attend the term 
of court at  which the judgment mas rendered. He "advised" the pre- 
siding judge "that it was impossible to try the case," but afterwards 
received information that a continuance would not be granted. He  then 
prepared a judgment of nonsuit and mailed it to the judge requesting 
that it be signed. I t  vas  not signed, and upon this ground only the 
plaintiffs prosecute their appeal. Waiving the contention that upon the 
allegations and admissions in the pleadings the defendants were entitled 
to affirmative relief of which they could not be deprived by a voluntary 
nonsuit, we are unable to discover any error in the refusal to sign the 
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judgment tendered. While an  attorney is not a public officer in  the 
constitutional or statutory sense, he is an  officer of the court, charged 
with the performance of an  obligation to the public no less significant 
than his obligation to his client. His  right to practice law is  a privilege, 
not a natural r ight;  and the manner in  which the privilege is exercised 
is subject to the supervisory power of the court. For  this reason he is 
expected to be present when he undertakes to represent his client in 
term, and if he is not, the court is under no obligation to waive his 
presence. The judgment is 

Affirmed. 

PAUL HILL A K D  GUS CAJIOS v. J .  F. D A V E N P O R T ,  BLAXCHE DAVEX- 
PORT, HIS WIFE, A X D  NICK C A R T O S .  

(Filed 7 March, 1928.) 

Contracts-Requisites and Validity-Contracts in Restraint of Trade. 
A contract for the sale of a cafe or cafeteria, in a town, m ~ d  the good 

n-ill of the business for a period of tive years does not affect the interest 
of the public or fall ~ i t h i n  the terms of our statute so as to  prevent 
unlawful trusts or combinations in restraint of trade. C. S.. 2563. 

APPEAL by defendant, Cartos, from G m d y ,  J., at January  Term, 1928, 
of PITT. Affirmed. 

J .  C. Lanier for appellees. 
Albion, D u n n  and Peter  R. Hinm for appellant.  

ADAMS, J. Xrs .  Davenport, the feme defendant, owns a building in 
the town of Greenville, which prior to the beginning of this action had 
been used as a cafeteria. On 30 July,  1927, she and her husband, a 
codefendant, executed a written instrument by the terms of which for 
d u e  they sold to the plaintiffs their good will i n  the business and 
agreed neither to lease the building for use as a cafe or cafeteria "nor to 
permit it to be used by themselves or others as a cafe, cafeteria, or res- 
taurant, or for other eating purposes for a period of fire years, begin- 
ning 1 August, 1927." On 27 December, 1927, J. F. Davenport under- 
took to lease the premises to Nick Cartos for a term of five years by a 
written agreement containil~g this provision: "This lease is made to the 
party of the second part with tho full understanding that he  may engage 
in and carry on any kind of (legal) business he may desire to engage in 
with exception of cafe and cafeteria business; that  is to say that he may 
engage in  merchandise, groceries, lunch counter, hot dogs, and any and 
all businesses with the specific exception of the cafe and cafeteria busi- 
ness." 
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The plaintiffs brought suit to enjoin the defendants from using the 
building in violation or disregard of the agreement they had made with 
Nrs. Davenport and her husband, and specifically alleged that Cartos 
had knowledge of this agreement at  the time he made the purported 
contract with J. F. Davenport. They alleged in addiiion that each of 
the defendants is insolvent and unable to respond in damages. h tem- 
porary restraining order was issued which was afterwards continued to 
the hearing for the determination of issues of fact joined upon the 
pleadings. The appellant excepted and appealed, and he now presents 
the single question whether the contract between the plaintiffs and Mrs. 
Davenport and her husband is unenforceable as being contrary to public 
policy or a combination in  restraint of trade. 

Chapter 53 of the Consolidated Statutes deals with monopolies and 
trnsts. I t  declares to be illegal every contract, comttination, or con- 
spiracy in restraint of trade or commerce and condemns the several acts 
particularly defined in section 2563;  but in subsection 6 there is a pro- 
vision which has immediate bearing upon the question raised by the 
appeal: "Nothing herein shall be construed to prevent a person, firm or 
corporation from selling his or its business and good will to a competitor, 
and agreeing in writing not to enter the business in com,petition with the 
purchaser in  a limited territory, as is now allowed under the common 
law: Provided, such agreement shall not violate the principles of the 
common law against trusts and shall not violate the p.-ovisions of this 
chapter." 

I n  Mar-Hof Co. v. Rosenbacker, 176 N. C., 330, i t  is said that 
although at common law agreements in restraint of trade were held 
void as being against public policy, this position has been modified 
until it has come to be the generally accepted principle that agreements 
in partial restraint of trade will be upheld when they are "founded on 
valuable consideration, are reasonably necessary to protect the interests 
of the parties in  whose favor they are imposed, and do not unduly preju- 
dice the public interest." The agreement in question is to be inter- 
preted in the light of this principle, and so interpreted it is within the 
class of contracts in which the standard of reason is the measure to be 
used in determining whether they are forbidden by thcs law. That is, 
the business of the promisee will be protected if protection can be given 
without detriment to the public. "If it be greater than is required for 
the protection of the promise, the agreement is unreasonable and void. 
I f  it is a reasonable limit in  time and space, the current of decision is 
that the agreement is reasonable and will be upheld." Faust v. Rohr, 
166 N .  C., 187. Tested by this standard the assailed contract is not 
void, but enforceable. Bradshaw v. Millikin,, 173 N.  C., 432;  Sea Food 
Po. v. Way, 169 N.  C., 679;  Wooten v. Harris, 153 N.  C., 4 3 ;  Anders v. 
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Gardner, 151 K. C., 604; Hauser v. Harding, 126 N. C., 299;  Cowan v. 
Fairbrother, 118 N. C., 406. The  decisions in  S h u t e  v. Shute, I76 N. C., 
462, and in Cukp z*. Love,  127 3. C., -187, rest upon a different principle: 
in each of these cases the contract contemplated a division of territory 
from which patronage was to come and to this  extent to suppress and 
stifle competition. The judgment is  

Affirmed. 

FLORA REEL, ADMINISTRATIIIX OF ITT. R.  REEL, DECEASED, V. T. J. BOYD. 

(Filed T March, 1928.) 

1. Appearanc-General Appearance--What Constitutes. 
A11 appearance for the purpose of filing a demnrrer to the complaint is 

a general appearance to its merits and confers jurisdiction by n-airing a 
proper service of summons. C. S., 490. 

2. Pleadings-Demurrer-Nature of Grounds. 
To sustain a demurrer to the complaint for misjoincler of parties and 

causes of action the defectiveness complained of m11st appear upon the 
face of the complaint to which the objections are made. 

3. Pleadings-Demurre~"Speaking Demurrer." 
A demurrer that depends esc1usi1-ely upon its own material allegations 

to establish a vital defect in the pleadings objected to is bad as a "speak- 
ing demurrer." 

4. Appeal and Erro~Reviem-Mot ion for Additional Parties in Supreme 
Court. 

Where an order sustaining defendant's demurrer to the complaint is 
reversed on appeal, plaintiff's motion for new parties to be made to the 
action will not be allowed in the Supreme Court, but the plaintiff mill 
not be prejudiced in his right to make the motion in the Superior Court. 

APPEAL by plaintiff from Barris, J . ,  at  November Term, 1927, of 
PAMLIC~. Reversed. 

From judgment sustaining defendant's demurrer to the complaint, 
and dismissing the action, plaintiff appealed to the Supreme Court. 

2. V .  Rawls  and D. L. W a r d  for plaint i f f .  
F.  C. Brinson for defendant. 

CONNOR, J. Defendant demurred to the complaint for that  summons 
had not been served within ten days after it was issued, and that  no alias 
or pluries summons had been issued in the action. The  demurrer can- 
not be sustained upon this ground. Defendant by his general appear- 
ance in  the action waived all defects with respect to service of summons. 
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The statute provides that a voluntary appearance by a defendant is 
equivalent to personal service of summons. C. S., 490. An appearance 
for the purpose of filing a demurrer to the complaint is a voluntary, 
general appearance, and the court in which the action was brought 
thereby acquires jurisdiction of the defendant. 

Defendant demurred upon the further ground that there is a defect of 
parties plaintiff, upon the facts alleged in the demurrer. It does not 
appear upon the face of the complaint that there is any defect of parties. 
Upon the facts alleged in the complaint, plaintiff has a cause of action 
against the defendant upon which she may alone recoyer. I t  is only 
where a defect of parties is apparent on the face of the complaint that 
objection can be taken thereto by demurrer. Where there is no defect 
of parties upon the allegations of the complaint, objection must be made 
by answer. Styers v. Alspaugh, 118 N .  C., 630. The demurrer filed in 
the instant case is what is called "a speaking demurrer," and should 
have been overruled. A demurrer which is depe?dent upon allegations 
therein, or which attempts to sustain itself is bad. 8. v. 2VcCanless, 193 
N. C., 200; Latham v. Highway Commission, 185 N.  C., 134. 

Plaintiff's motion in this Court that certain persons be made parties 
plaintiff is denied. Upon defendant's filing an answer in  the Superior 
Court plaintiff may renew her motion to make additional parties plain- 
tiff. The motion will then be heard and considered without prejudice 
from the denial of her motion in this Court, or of any motion she may 
hare made heretofore in the Superior Court. There is error in the judg- 
ment sustaining the demurrer and dismissing the action. The judg- 
ment is 

Reversed. 

J. H. MONGER v. R. B. LUTTERLOH AND P. K. SCHULER, PARTNEBS 
I'RADIXG AS THE LUTTERLOH-SCHULER COMPANY. 

(Filed 7 March, 1928.) 

1. Landlord and Tenant-Leases-Surrender by Operation of Law. 
Where a lessee wrongfully breaches his contract by failing to enter and 

take possession under a lease on a building especially constructed for him, 
and the lessor, with the intent to diminish the damage, rightfully regnters 
the premises and rents it to another, he acts in trust for them both, and 
there is no surrender of the lease by operation of law, and the lessee is 
liable for damages. 

2. Landlord and 'TenantLeases-Measure of Damage iin Action for 
Breach. 

The measure of damages in  an action for the wrongful breach of a 
contract of lease is the difference, if any, between the cont.ract price and 
the fair rental value for the term of the lease. 
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3. Landlord and TenantLeaees - Burden of Proof of Possibility of 
Minimizing the Damage. 

Where the lessee has wrongfully breached his contract of lease, and 
the lessor brings his action for the resulting damages based upon the 
rental value a s  fised by the lease, the burden is on the defendant to show 
that  in  the exercise of good business prudence the lessor could have 
leased to another and minimized the damages, and the amount thereof. 

4. Landlord and Tenant - Leases - Surrender by Operation of Law - 
Presumptions. 

Where a lessee wrongfully refuses to take possessioll of leased realty, 
and the lessor rightfully reenters and leases to another, there is a pre- 
sumption of law that the lessee surrenders the property and that the 
lessor accepts the surrender; hut this presumption is rebuttable by evi- 
dence of the intent of the parties as  expressed in the lease. and by their 
words and acts. 

5. Landlord and Tenant-Leases-Termination in General. 
A written contract of lease of lands will ordinarily be construed to 

remain in force until i t  is rescinded by the mutual consent of the parties, 
or until the party claiming under i t  does some act  inconsistent with the 
duty imposed on him by the agreement that amounts in law to a surrender 
on his part,  and an acceptance of such surrender by the other party. 

6. Landlord and TenantLeases-Statutes. 
The forfeiture implied by C. S., 2343, upon failure to pay rent within 

ten days after demand where a definite time is fised for the payment of a 
stipulated rent, is for the benefit of the lessor, and to be declared only at 
his application, and does not apply to the facts of this case. 

7. Record-Agreement of Record. 
The question of whether the lessor is required to notify his lessee that  

he has reentered the leased premises after the lessee's wrongful breach, 
in order to minimize the damages, does not arise in the present action. 
under a n  agreement appearing of record, that  the damages, if any, should 
be assessed to the termination of the contract period. 

APPEAL by  plaintiff f r o m  Grady, J., a t  September Term,  1927, of LEE. 
Civi l  action by  lessor to  recover damages f r o m  lessee f o r  a n  alleged 

wrongful  breach of a ren ta l  contract,  i n  words a n d  figures as  follows, 
to  wit : 

"20 Feb., 1926. T h e  Schuler-Lutterloh Company a n d  J. H. Monger 
hereby agree:  T h a t  J. H. Monger is to build a garage  f o r  Schuler-Lutter- 
loh Company a t  once. T h e  ren t  to  be $150.00 per  month  f o r  a t e rm of 
2 years. 

"LUTTERLOH-SCHULER MOTOR COMPANY. 
"Per  P. K. Schuler,  President.  

J. H. MONGER. 
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There was evidence tending to show that the plaintiff, in accordance 
with this agreement, constructed a garage and salesroorn in the town of 
Sanford, especially designed for showing Chrysler cars, as desired by 
defendants, and duly tendered same for occupancy during April or May, 
1956. 

The jury found, by consent, that the defendants had wrongfully failed 
and refused to accept plaintiff's building and pay rent for same as 
agreed. 

Six months thereafter, when it appeared certain that the "defendants 
were not going to occupy the building," plaintiff remodeled same at con- 
siderable expense and leased i t  to other parties. 

There is no allegation of a surrender of the premises) by the defend- 
ants and an acceptance of such surrender by the plaintiff; nor is there 
any plea of a cancellation or rescission of the contract. :Yo evidence was 
offered by the defendants, and the record contains the following stipula- 
tion: "It was agreed in open court that the damages in  this case should 
be assessed up to the em1 of the contract, and defendants waived any 
rights that they might h a ~ e  because the suit was prematurely brought. 
1 Sovember, 1926, mas agreed upon as the date upon which the plaintiff's 
damages for the second remodeling of the building should be deemed to 
have accrued. These agreements were made for the purpose of this trial 

The trial court held that as the plaintiff reentered and took possession 
of the demised premises during the month of September, 1926, he could 
recover only such rent as had accrued under the contract ilp to that time. 
From the verdict rendered in accordance with this instruction, and judg- 
ment entered thereon, plaintiff appeals, assigning errors. 

A.  A. P. Seawel l  and Hoyle  & H o y l e  for plaintiff. 
Dye & Clark for defendants. 

STACY, C. J. I t  was conceded on the hearing that the defendants had 
wrongfully breached the rental contract, and that damages should be 
assessed up to the end of the term. There is no allegation of a sur- 
render of the demised premises by the defendants and an acceptance of 
such surrender by the plaintiff. Nor is there any plea of a cancellation 
or rescission of the lease. I n  this state of the record, we think the trial 
court erred in limiting the damages to six months7 rent under the 
contract. 

I n  the absence of a surrender and acceptance, an eviction, or a release, 
and when no stipulation controlling the matter is to be found in the 
agreement of the parties, ordinarily the measure of damages for the 
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x ~ o n g f u l  breach of a rental contract and abandonment of the demised 
premises, or refusal to enter, on tlie par t  of the lessee, is tlie difference, 
if all-,  bct-riren the rent resen etl in the c o ~ ~ t r a r t  and the rt7nt received 
from another letting, or tlie fa i r  rental ra lue  lvhere the lessor reenters 
anti uses the premises for the benefit of the lessee and on liis accoulit 
~ i i t h o u t  effecting a surrender or terminating the lease. S c h e e l k y  c. 
ICoch, 119 K. C., SO, -35 S. E., $13; E v e r e f t  c. TTTi1linmso~z, 107 N. C., 
'304, 12 S. E., 157; U r e w i n g t o n  v. L o u g h r a n ,  183 N. C., 338, 112 S. E., 
257; T o r r a n s  v. S t r i c k l i n ,  5 2  K. C., 30. This, v e  think, is  tlie rationale 
of our decisions on tlie subject, when ~ i e w e d  in their entirety, as nell  as 
of the best considered cases elsewhere. S o t e  3 -4. L. R., 1080. 

I t  is  to  the interest of the tenant that  the premises slioulcl be occupied, 
rather than stand idle. I f  tlie landlord relet a t  the same rent, the tenant 
is cntirely relieled; if,  a t  less, lie is liable only for the difference. A u r r  r.. 
Penn., 99 P a .  St., 370, 44 Am. Rep., 114. 

True, it  is said in a number of cases on the subject that  71-hen the 
landlord re@nters and resumes the beneficial use and enjoyment of the 
preniises, or relets, as a general rule, an acceptance of the surrender of 
tlie tpnenient is presumed, or effected by operation of lam-, and he thereby 
ternlinates the lease in so f a r  as his right to recoyer suhsequrntly accru- 
ing rent is concerned. D e u n ~ s  r.. I l l i l l e r ,  66 S. J. L., 320, 53 Atl., 394; 
1lai . f  I.. Prut f ,  19 JLTash., jG0, 53 Par., i l l ;  Sotcs,  18  -1. L. R., 957, and 
3 A. L. R., 1080; 16 R. C. L., 11.32. Bu t  this is not an irrehuttahle pre- 
~ u m p t i o n  ant1 in  no event l~oul i l  it  affect the tcnalit's liability for rent 
alrentlg accruccl. Schuisler C.  A ~ t c s ,  16 Ma. ,  $3, 50 ,\in. Dec., 163. S o r  
nil1 a surrender be implied against the intent of tlie partie>, as 11iani- 
festtd by tlwir acts. X u r r i l l  c. P a l m e r ,  164 N. C., 50, 80 S. E., .is; 
C'oc L'. I I o b b y ,  7 2  S. T., 141, 26 Rep., 120; b ' n z 1 f h  r.. H u n t ,  32 R. I . ,  
3-36, 70 ,1tl., 826, 81111. Cas., 1912 D, 971, 35 L. R. ,I. (S. S. ) ,  1132, and 
note. -1 sur rend~r ,  to be effectual, muqt he acceptttl hy the lessor. 
-4uer  i s .  P e n n . ,  supru .  And vhere  it appears, as here, that 110 actual 
acceptance of the surrender was iritenilctl, or made, the tenant may still 
be held liable for liis atlnlitteilly ~l-rongful breacli of the contract. Sot? ,  
14 Ann. Cas., 1088; 16 R. C. L., 969 r t  seg.  

X r .  AIcL1tlam in his no rk  on the subject of Landlord and Tenant 
states tlie general rule as follon s : "MT1ien a tenant abanclor~s prcniises. 
and returns the keys to the landlord, the latter may accept the krys as a 
surrender of possession, thereby determining tlie tenant's cstatc, and 
rclet tho premises on his OKII account, or he may accept the keys slid 
resume possession conditionally by notifying the tenant or other p ~ r s o ~ ~  
returning tlie keys that he v i l l  accept the keys hut not the premises, 
and relet them 011 the tenant's account, in n-hich case the timmit may be 
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held for any loss in rent caused by his abandonment and the subsequent 
reletting." 2 McAdam, Landlord and Tenant (3  ed.), 1283. See, also, 
EIayes v. Goldman, 71 Ark., 251, 72 S. W., 563; Brown v. Cairns, 63 
Kan., 584, 66 Pac., 639. 

Ordinarily i t  may be said that a contract is conside~.ed to remain in 
force until i t  is rescinded by mutual consent, or until the party claiming 
under i t  does some act, inconsistent with the duty impo,sed upon him by 
the agreement, which amounts to an abandonment of it on his part. 
Dula v. C o ~ l e s ,  52 N. C., 293; Hutchins v. Hodges, 98 N .  C., 404, 
4 S. E., 46. See, also, Willis v. Branch, 94 N.  C., 142. 

I t  ought not to be held that a landlord cannot, i n  any event, enter and 
relet or make use of the abandoned premises without effecting a sur- 
render as a matter of law, for, in many cases, to suffer the premises to 
remain vacant during the term would prove more costly or injurious to 
the owner than to lose the entire rent; and, if the lessor is not permitted 
to enter and relet or use the property in any way, wiihout effecting a 
surrender, or terminating the lease, the tenant could thus, through a 
wrong, force a termination, by simply abandoning the premises, or com- 
pel the landlord to elect between the lesser and greatclr of two losses. 
16 R. C. L., 971. This would be to sanction the doctrine that might 
makes right. 

Because the good old rule 
Sufficeth them-the simple plan, 
That they should take who have the power, 

And they should keep n.ho can.-Wordszcor'h, 

But such, we apprehend, is not the law. Rouse v. Rirlston, 188 3. C., 
1, 123 S. E., 482. When a tenant wrongfully abandons the demised 
premises before the expiration of the time for which thl2y are leased, or 
refuses to enter after executing a binding contract to do so, i t  is but 
meet that the owner should be permitted to take charge of the premises, 
relet or use them for the benefit of the tenant, and thus minimize his 
own loss and at the same time reduce the amount of the lessee's liability. 
-1furrill v. Palmer, supra; Holton v. Andrezus, 151 w. C!., 340, 66 S. E., 
212; Scheelliy v. Xoch, supra; Auer v. Hoffman, 132 Wis., 620, 112 
N.  W., 1090; Levy v. Burkstrom, 191 111. App., 478; 36 C. J., 340. See, 
also, raluable note, North Carolina Law Review, December, 1927, p. 68. 

As to whether the landlord must notify the tenant, in  order to prevent 
a surrender by operation of law, that the reentry is for the benefit of the 
latter, to be used or relet on his account, as held in a lumber of juris- 
dictions, does not arise on the present record, because it "was agreed in 
open court that damages should be assessed u p  to the end of the con- 
tract." 
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When a party breaches his contract without any valid excuse, the 
courts are not inclined to permit him to prescribe the rights of the inno- 
cent party, but their chief concern is in making the plaintiff whole and 
securing to him his rights under the contract. Construction Co. v. 
Wright,  189 X. C., 456, 127 S. E., 580. Nevertheless, it is a well estab- 
lished rule in this jurisdiction that one who is injured in his person or 
property by the wrongful act or negligent default of another, is usually 
required to protect himself from loss, if he can do so with reasonable 
exertion or at trifling expense, and ordinarily he mill be allowed to 
recover from the delinquent party only such damages as he could not, 
with reasonable effort, have avoided. Mills v. McRae, 187 N .  C., 707, 
122 S. E., 762; Adv. Co. v. Warehouse Co., 186 N .  C., 197, 119 
S. E., 196. 

"The general principle is fully recognized ~ ~ i t h  us that, in case of 
contract broken, or tort committed, the injured party should do what 
reasonable care and business prudence require to minimize the loss." 
Hoke, J., in Yozumans v. Hendersonz.ille, 175 N.  C., 574, 96 S. E., 45. 

I n  a case like the present, we think the landlord should be permitted, 
if not required, in furtherance of this salutary rule, to do what reason- 
able prudence and ordinary business sagacity dictate, without necessarily 
working a surrender of the premises by operation of law. Indeed, it 
might well be said that such was reasonably within the minds of the 
parties at the time of the making of the contract, though no provision 
with respect to reihtry is inserted therein, for it is familiar learning that 
the general law of the State, in force at  the time of the execution of a 
contract, enters into and becomes as much a part of the contract as if it 
were expressly referred to or incorporated in its terms. House 21. 

Parker, 181, N. C., 40, 106 S. E., 137; Hughes v. Lassifer, 193 S. C., 
651, 137 S. E., 806. 

The rule is too firmly embedded in our jurisprudence to need repeat- 
ing, that ordinarily the amount of loss which a party to a contract would 
naturally and probably suffer from its nonperformance, and which was 
reasonably within the minds of the parties at the time of its making, 
including such special damages as may be said to arise directly from 
circumstances existent to the knowledge of the parties, and with refer- 
ence to which the contract was made, is the measure of damages for the 
breach of said contract. Causey v.  Davis, 185 N.  C., 155, 116 S. E., 
401. Such mas the rule laid down in the celebrated case of Hadley v. 
Bazendale, 9 Exch., 341, and this case has been consistently followed 
by us. Iron Works Co. v. Cotton Oil  Co., 192 N. C., 442, 135 S. E., 
343; Bui7ders v. Gadd, 183 N .  C., 447, 111 S. E., 771; Cary v. Harris, 
178 N.  C., 624, 101 S. E., 456;Peanut C'o. T .  R. R., 155 S. C., 14S, 
71 S. E., 71; Coles v. Lumber Co., 150 N. C., 183, 63 S. E., 736. 
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The party charged with responsibility for breach of the contract has 
the burden of showing matters i n  mitigation of damages; for i n  the 
absence of such proof, nothing else appearing, save the wrongful breach 
of the agreement, prima facie the plaintiff xvould be entitled to recover 
the an~oun t  fixed by tlie terms of tlie lease. Consfrz(cfion Co. 1 ' .  Wrighf, 
supra; Xills 2.. NcRae, supm; Smith 2;. Lumber Co., 142 N. C., 26, 
54 S. E., $88; Hendrickson v. Anderson, 50 S. C., 246; Beissel v. Ele- 
m f o r  Co., 102 Rlinn., 229,  113 N. TV., 575; Nilage v Wooduxrd, 186 
3'. Y.,  252, 78 IT. E., 873. 

Authori tat ire decisions are to the effect that  if the tenant wrongfully 
abandon the premises, and the laiitllord reenter under a p r o ~ i ~ i o l i  of tlie 
lease permitting or requiring him to do so. it  is his duty to use reason 
able diligence to find a new tenant, or otherwise to do what reasonable 
prudence requires, in order to lessen his  damages, ddlarling v. Allison, 
213 Il l .  ilpp., 224; Bradbury 2;. Higginson, 162 Cal., 602, 123 Pac., 797; 
It'alsl~ v. Shinner, 20 Fed. (2d) ,  586. 

B y  the rental value, for which tlie lessor must ~ c c o u n t  when hc 
reEnters and makes use of the premises without accepting a surrender or 
terminating the lease, is meant the fa i r  market value, to be ascer- 
tained by proof of vliat the premises would rent for i n  the open market, 
or by evidence of other facts from ~ ~ h i c h  the fa i r  rental value of the 
property may be determined. Brewingfon 7.. Loughran, supra, and cases 
there cited. 

Speaking to tlie subject generally, in Smith T .  TIunf, supra, Park- 
hursf, J., delivering the opinion of the Court, says: 'The relation of 
landlord and tenant cannot be determined except by the expiration of 
the lease, where there is a lease for a fixed term, or, in mse of a tenancy 
from year to year or from month to month, by notice given in accord- 
ance wit11 tlie statutory requirements, except by the rmrrender of the 
premises by the tenant and the acceptanre of such surrender by the 
landlord. Whether or not there lias been such acceptance or surrender 
is to be determined by tlie intention of the parties. This intention is to 
be determined by their acts and vords (citing authorities). I n  case of 
abandonment of leased premises by a tenant, it  is the landlord's right to 
enter upon the premises and do s w h  work 21s is necessary for the protec- 
tion of the property, and entrance for such purpose and the perform- 
ance of such work d l  not conrert a mere abandonment by the tenant 
into a surrender and an  acceptance thereof (citing authorities). I t  is 
also held that  tlie resumption of possession by the landlord, and the 
making of general repairs before the expiration of the term, is not con- 
clusive evidence of an acceptance of a surrender, but is  entirely con- 
sistent with a distinct refusal." 
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I n  13reuckmann v. Twibill, 89 P a .  St., 58, the facts in  the case showed 
that, after abandonment by the tenant and during the time for which 
rent was claimed, "the plaintiff immediately took possessioll of said 
premises and proceeded to repair the house, by building a new bathroom, 
a new porch, putting in  a new range, and making general repairs, such 
as could not have been done while the house was occupied by a tenant; 
deponent saw the house repeatedly during the time for which rent is 
claimed in  the suit, and plaintiff was in possession all that time, and said 
repairs were going on for the greater part of that  time." Cpon this 
state of facts the court i n  its opinion says : "The plaintiff i n  error in  his 
affidavit of defense very carefully avoided alleging that  there was a 
surrender of the lease accepted by the landlord. Certain facts are 
averred which, standing by themselres, mould be evidence from which a 
jury might infer a surrender, hut yet entirely consistent with a distinct 
rcfusal. Taking possession, repairing, advertising the house to rent, 
are all acts in the interest and for the benefit of the tenant. and do not 
discharge him from his covenant to pay the rent." 

When demised premises are abandoned by the tenant, and the landlord 
accepts a surrender, T-oluntarily, or by operation of law, the lease is at  
an end, and, of course, he cannot recover for rent which rou ld  have 
accrued thereafter under the contract. Everett v. Tt'illiamson, supra. 

I t  is provided by C. S., 2343, that in all verbal or written leases of 
real property of any kind in which is fixed a definite time for the pay- 
ment of the rent reserved therein, there shall be implied a forfeiture of 
the term upon failure to pay the rent within ten days after a demand is 
made by the lessor or his agent on the lessee for all past due rent, and 
the lessor may forth~vith enter and dispossess the tenant without having 
declared such forfeiture or reserved the right of reGntry in the Icase. 
But  this implied forfeiture provided by the statute, we apprehend, is 
for the benefit of the lessor, and is to be declared and enforced only at  
his option. Ryan v. Reynolds, 190 S. C., 563, 130 S. E., 156. 

After the execution of a valid lease, the rights of the landlord are prac- 
tically the same whether the tenant refuse to take possession, or enter 
and thereafter abandon the premises before the end of the term. Note, 
40 A. L. R., p. 197. 

For  the error, as indicated, a new trial must be a x m l e d ;  and i t  is 
so ordered. 

New trial. 
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MARY ALICE WOMBLE, ADMINISTRATRIX, V. J. C. LEIGH. 

(Filed 7 March, 1928.) 

1. Landlord and Tenant-Leas-Measure of Damage in Action for 
Breach. 

Where the lessee of a hotel has wrongfully breached ];he terms of the 
lease, and the lessor has rightfully resntered for the purpose of diminish- 
ing the damage th3s caused, and is entitled to recover them in his action, 
the rule of recovery is the rental value for the unexpired term as fixed 
by the contract, diminished by the fair rental value in the open market. 

2. Landlord and TenantLeases-Instruction in Action for Breach. 
Where the lessor has rightfully resntered the leased premises and is 

entitled to recover damages from the lessee in his action, an instruction 
that diminishes the damages to the extent the lessor, in possession and 
operating the same, should reasonably have received in the exercise of 
good business judgment, is reversible on appeal. 

APPEAL by defendant from Grady, J., at September Term, 1927, of 
LEE. 

Civil action to recover damages for an alleged wrongful breach of a 
rental contract. 

On 18 November, 1921, D. C. Lawrence, owner of the "Sanford 
Hotel," leased said hostelry to Gus Womble for a period of ten years at  
an annual rental of $4,000, payable during said term every thirty days 
in twelve equal installments each year. On the same day Gus Womble 
transferred and assigned his lease, or sublet the premises, to J. C. Leigh 
for the same term at an annual rental of $6,000, payable monthly in 
advance in twelve equal installments each year, and took from Leigh a 
chattel mortgage, approved by D. C. Lawrence, on the furniture and 
fixtures of said hotel to secure the payment of the "rent reserved in the 
lease from Lawrence to Womble." 

The defendant entered into possession of the premises and duly per- 
formed his contract up to 20 March, 1926, when he defaulted in the pay- 
ment of his rent and has paid nothing since that date. In the meantime 
Gus Womble died and his widow, Mary Alice Womble, dilly qualified as 
administratrix of his estate. 

After repeated offers on the part of Leigh to surrender the premises 
and as many refusals by Mrs. Womble to accept same, the defendant 
finally, on 24 June, 1926, abandoned the property, with the statement to 
plaintiff's counsel "that he was going to lock the door and walk out; 
that Mrs. Womble could do what she pleased; that she couldn't get any- 
thing out of her contract, as he was going into bankruptcy." With 
notice to the defendant that she would not release him from his contract, 
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Mrs. Womble took possession of the premises as soon as they were aban- 
doned, in order to meet the liability of the defendant and herself to the 
owner, and on the same day instituted this action to recover damages 
for the defendant's alleged wrongful breach of his contract. 

Upon denial of liability and issues joined, but with no evidence offered 
by the defendant, the jury returned the following verdict: 

"1. Did the defendant lease the Sanford Hotel from Gus Womble for 
the period of ten years from and after 18 November, 1921, at  an annual 
rental of $6,000 to be paid in monthly installments of $500 per month 
in advance, as alleged in the complaint ? Answer : Yes (by consent). 

"2. I f  so, did the defendant wrongfully abandon said premises and 
breach his contract of rental on 24 June, 1926, as alleged in the com- 
plaint ? Answer : Yes. 

"3. Did the defendant fail and refuse to pay the rents for the months 
of March, April, May and June, 1926, as alleged? Answer: Yes (by 
consent). 

"4. What amount of rents is the defendant indebted to the plaintiff 
for said months of Xarch, April, May and June, 19262 Answer : S e ~ e n -  
teen hundred dollars ($1,700) (bp consent). 

"5 .  What damages is the plaintiff entitled to recover of the defendant 
by reason of said breach of contract? Answer : $38,500." 

After reducing the verdict as to the fifth issue from $38,500 to 
$25,000, because the plaintiff had only asked for the reduced amount, 
there was a judgment on the verdict for plaintiff, from which the de- 
fendant appeals, assigning errors. 

Wil l i am  & M'illiams, Seawell & McPherson and Hoyle & Hoyle for 
plaintiff. 

Gavin & Teugue, Gibbons & LeGrand and Varser, Lawrence, Proctor 
R. XcInfyre for defendant. 

STACY, C. J. Under the principles announced in Monger v. Lutterloh, 
ante, 274, in which the opinion was written with a view to the 
facts of the present case also, as the two cases were argued the same day 
and present identical questions, a new trial must be awarded for error 
in the following instruction to the jury: 

"If she is entitled to recover at  all, she is entitled to recover out of 
him (defendant) the present value, present lump sum of money which 
would be worth $38,500, payable in monthly installments of five hun- 
dred dollars per month, running from this period up to Eovember, 1931, 
that is to say, she would be entitled to a sum of money, which if paid 
now in cash, would amount to $38,500, payable in monthly installments 
of five hundred dollars each, and from that sum of money should be 
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deducted whatever amount  she, herself, mould realize f r o m  the use of 
t h e  property by  good husbandry a n d  by the  exercise of reasonable care 
and  reasonable judgment." 

T h i s  instruct ion erroneously states tlie rule f o r  the admeasurement  of 
damages, i n  that ,  the  plaintiff i s  charged i n  diminut ion wi th  only such 
sun1 as  she could have  realized f r o m  the  use of the  property by good 
husbandry, whereas t h e  correct amount  to  be deducted f r o m  the  rent  
r e s e r ~ e d  i n  t h e  contract,  when the  plaintiff reenters f o r  t h e  benefit of 
the lessee and  on  his  account, without  accepting a surrender  o r  terminat-  
ing t h e  lease, i s  t h e  f a i r  rental  value of t h e  premises fo r  t h e  remainder  
of the  term. T h e  instruct ion also contains  a n  e r ror  i n  calculation. We 
cannot sag  tha t  these errors  were cured i n  the reduction of the verdict 011 

the  fifth issue. 
There  a r e  other esceptiolis appearilig on the 

not likely to  ar ise  on  another  hearing, we shall 
K e w  trial.  

record, but as they a r e  
not consider them now. 

C. W. LACY r .  STATE O F  SORTH CAROLIXA.  

(Filed 5 March, 1027.) 

1. Courts-Supreme Court--Jurisdiction in General. 
Tlic general jurisdiction gireli to the Supreme Court umler tlle pro- 

ricions of our Colistitution, Art. IT, sec. S, is a rerie\\al of tlie lower 
courts on matters of lum rind legal inferei~ce, with tlie power to review 
queqtiolls of fact in cert:lin i i i ~ t : ~ n c w  in matferq of 1)urely equital)!e iinture. 
ant1 to grescribe tlie rulrs of pr:~cticc ail11 lmwetlnre in tlie lower court% 
when not in conflict \\-it11 rules l~rescribcd by tlie G,>iicr:ll dwembly. 
Art. IV, sec. 12. C. S., 1131. 

2. Constitutional Law-Distribution of Governmental Powers and Func- 
tions-Legislative Powers. 

The General Assembly is without power to l~rescribe rules of practice 
or procedure for tlie Supreme Court. 

8. Courts-Supreme Court-Jurisdiction of Claims Against the State. 
The Supreme Court in the exercise of its recon~melitlatory original juri5- 

diction to henr clainis against the State, Art. I V ,  sec. 9, will dismiss ally 
action brought against the State where the sole issue is cliic of fact. 

4. Highways-State Highway Commission-Actions Against for Breach 
of Contract. 

A claim against the State Highway Commission for damages arising 
from an alleged breach of contract in the building of a Slate highwag is a 
claim against the State, but wheii the only issues prescnnted therein are 
ones of fact, the Suprerue Court nil1 riot exercise its recommendatory 
origiilal jurisdiction, alld the action will be dismissed. 
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Lac r 1 % .  ST.ITE. 

5. Same. 
A prorision in the contract made 1)~'  the State Highway Commissioll for 

the wi~struetion of n State higll~vap that all disputes and misunderstnnd- 
ings Ijetween tlie 1mrtirs in relation to its performance he referred to the 
engineer in charge of the work is ~ a l i d  m ~ d  binding. 

THIS i~ a proceeding to enforce a claim against the State, for the 
sum of $150,133.54. 

C'laimant alleges that this sum is due for work done by him in  the 
performalice of a contract with the State Highway Commission, an  
agency of the State. 

Coniplaint was filed in the office of the Clerk of this Court, setting 
forth the nature and ground of the claim. After answer was filed to 
this complaint by the Attorney-General for the State, claimant, by 
leave of Court, filed his reply. By this proceeding, instituted pursuant 
to the prorisions of C. S., 1-110, claimant invokes the jurisdiction of 
the Supreme Court, conferred by section 9, Article IT' of the Constitu- 
tion of Kor th  Carolina, with respect to his claim. 

The proceeding has been heard and considered upon the pleadings. 
I t  appearing to tlie Court therefrom, after argument by counsel, that  
ch iman t  is not entitled to a decision of this Court, reconlmending that 
the General -1ssembly provide for the payment of the claim, by appro- 
priation or otherv-ise, for the reasons set out in the opinion belo~v, the 
proceeding is  dismissed. 

Ruark d Fletcher for claimant. 
dfforney-General Bmlntmift and Assistant Attorney-General Ross for 

the State. 

C o x i ~ o ~ ,  J. This  Court, under the name of "The Supreme Court of 
S o r t h  Carolina," consisting of a Chief Justice and four Associate Jus-  
tices, is established and prorided for by the Constitution of the Sta te ;  
it owes i ts  existence to the Constitution alone, and is in nowise de- 
pendent upon statute, for either its existence or its jurisdiction. Const. 
of S. C., Art .  IT. I n  S'. 2'. Smi th ,  65 N.  C.! 369, Pearson, C. J., speak- 
ing of this Court, as well as of the Court for the Tr ia l  of Impeachments, 
the Superior Courts, and the courts of the justices of the peace, says: 

"These judicial tribunals are established by the Constitution; owe 
their existence to that  instrument alone, and are in nowise dependent 
upon an act of the General Assembly." 

This was not true of the Supreme Court of North Carolina prior to 
1868; provisioii was made, for the first time in the history of the State, 
in the Constitution adopted in  1868, for the establishment of the 
Supreme Court. Pr ior  to that  date this Court mas a mere statutory 
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Court, dependent both for its existence and its jurisdiction upon an act 
of the General Assembly. The General Assembly had the power to 
prescribe not only its jurisdiction, but also the rules of practice and 
procedure, in accordance with which its statutory jurisdiction should 
be exercised. See chapter 33, Revised Code of 1854. 

Our jurisdiction, now conferred by the Constitution of the State, is 
both appellate and original. By section 8 of Article IT, the Court has 
jurisdiction "to review, upon appeal, any decision of the courts below, 
upon any matter of law or legal inference." By section 9 it has original 
jurisdiction "to hear claims against the State, but its decisions shall be 
merely recommendatory; no process in the nature of execution shall 
issue thereon; they shall be reported to thei next session of the General 
Assembly for its action." I n  addition to this appellate and original 
jurisdiction, the Court also has, by virtue of the amendment to the Con- 
stitution of 1868, adopted in 1875, the same jurisdiction over "issues 
of fact" and "questions of fact," as that exercised by i t  prior to the 
adoption of the Constitution of 1868. This jurisdiction lvith respect to 
cc. issues" or "questions of fact" is exercised only in actions which are 

equitable in their nature, and in  which relief is sought upon equitable 
principles. The Court also has the power, by virtue of the Constitution, 
to issue any remedial writs necessary to give it a gene~a l  supervision 
and control over the proceedings of the inferior courts. The jurisdiction 
of the Supreme Court is limited as well as conferred by the Constitution 
of the State. The Court exercises its jurisdiction by virtue of consti- 
tutional and not statutory provisions. 

In re Applicants for License, 143 N. C., 1, Hoke, J., says: "In per- 
forming the duty of examining applicants (for license as attorneys and 
counsellors at  law) and issuing license, we are not acting as a Supreme 
Court; certainly not in the exercise of our constitutional powers. We 
are simply discharging a duty imposed upon us by the Legislature, 
which we would, no doubt, have the right to decline. We have hereto- 
fore done this work in obedience to this reasonable requirement on the 
part of the Legislature; partly following a custom which has been sanc- 
tioned by time and approved by trial; partly from our desire at all 
times to do what we can to uphold the traditions and promote the 
interests of the profession to which we belong." 

I t  has been held by this Court that the General Assembly may, by 
statute, impose duties upon the Chief Justice and the Associate Jus- 
tices of the Supreme Court, and upon the judges of the Superior Court, 
with respect to the supervision, of elections; it was said that the effect 
of the statute was to make each Judge a Special Court, under section 2 
of Article IT, with jurisdiction conferred by virtue of section 12 of said 
article. McDonald v. Morrow, 119 N.  C., 666, Harkins o. Cathey, 119 
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LACY v. STATE. 

N. C., 650. I n  each of these cases Avery, J., dissented, filing an opinion 
stating the grounds of his dissent. 

With respect to the power of the General Assembly to deprive the 
judicial department of the State government of powers or jurisdiction 
conferred by the Constitution, or to regulate the methods of procedure 
in the courts of the State, which owe their existence to the Constitution, 
it is provided in section 12 of Article I V  thereof as follows: 

"The General Assembly shall have no power to deprive the Judicial 
Department of any power or jurisdiction which rightfully pertains to it 
as a coordinate department of the government; but the General Assem- 
bly shall allot and distribute that portion of this power and jurisdiction 
which does not pertain to the Supreme Court, among the other courts 
prescribed in this Constitution, or which may be established by law, in 
such manner as it may deem best; provide also a proper system of 
appeals, and regulate by law, when necessary, the methods of proceed- 
ing in the exercise of their powers, of all the courts below the Supreme 
Court, so far as the same may be done without conflict with other pro- 
visions of this Constitution." 

This section is included in the Constitution in  recognition of the 
(( great, general, and essential principle of liberty and free government" 

declared in section 8 of Article I of tho Constitution in these words: 
"The legislative, executive and supreme judicial powers of the govern- 
ment ought to be forever separate and distinct from each other." 

By virtue of the foregoing principle, and because of the limitation 
upon the powers of the General Assembly contained in section 12 of 
Article IV,  with respect to the Supreme Court, it has been held that 
the General Assembly is without power to enact rules of practice and 
procedure for the Supreme Court; its power in  that respect is restricted 
to the enactment of such rules for the courts inferior to the Supreme 
Court. Rules of practice and procedure for the Supreme Court can be 
prescribed solely by the Court itself. I n  Lee v. Baird, 146 N. C., 361, 
it is said: "As the Constitution, Art. I, sec. 8, provides that 'the legisla- 
tive, executive and supreme judicial powers of the government ought to 
be forever separate and distinct from each other,' the General Assembly 
can enact' no rules of practice and procedure for this Court, which are 
prescribed solely by our rules of Court. The practice and procedure in 
the courts below the Supreme Court are prescribed by the Legislature, 
as authorized by the Constitution, Art. IV, sec. 12, except that as to such 
lower courts when the Legislature fails to provide the practice and pro- 
cedure in any particular, the Court can do so." C. s., 1421. 

I t  is well settled that the General Assembly is without power to pre- 
scribe or to regulate the rules of practice or procedure in  the Supreme 
Court, in accordance with which it shall exercise its appellate jurisdic- 
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tion. The  Court prescribes its own rules; these cannot be modified or 
regulated by statute. The  same principle is applicable *:o the rules of 
practice and procedure in accordance mith which the Court shall exercise 
its original jurisdiction mith respect to claims against the State. 

The  original jurisdiction of the Supreme Court, invoked by the 
claimant i n  this proceeding, is derived from the same source as its 
appellate jurisdiction-the Constitution of 1868. P r io r  to said Consti- 
tution no jurisdiction mith respect to claims against the :State had been 
conferred upon or exercised by the Supreme Court. The  provision for 
this jurisdiction appears first in the "Plan for Organization of the 
Judicial Department," reported to the Convention of 1868, by the com- 
mittee on that  subject. See Conrention Journal  1868, p. 260. I t  ap- 
pears as section 11 of said plan, and was adopted by the-Convention on 
Friday, 28 February, 1868. I t  is now section 9 of Articls IT. I t  is of 
interest to note that  the Hon. William B. Ibdman ,  a member of the 
Convention from Beaufort County, and aftwmards an  Associate Jus-  
tice of this Court, was chairman of the committee which reported the 
Plan  of Organization for the Judicial  Department to the Convention. 
Judge Rodman was a member of this Court when the first cases, involv- 
ing its juriscliction with respect to claims against the State were con- 
sidered and decided. H e  participated in such consideration and assented 
to the decisions made therein. 

This Court has held in all the proceedings instituted since the adop- 
tion of the Constitution of 1868, i n  which the original jurisdiction with 
respect to claims against the Sta te  has been invoked, that  such jurhdic- 
tion extended only to the decision of issues of law involved -in such 
claims. I t  has declined to consider or to determine issues of fact, or to 
make decisions upon claims which involwd only such issues. I n  
137edsoe v. S t n f e ,  64 S. C., 392, decided a t  January  Term, 1870, 
Reade ,  J., writing for the Court, says : 

"We are of the opinion that  i t  was not contemplatecl that  when a 
claim is presented against the State, there shall be a 'trial' of the facts 
in detail, but only that  we should decide such questions of law as may 
seem to be involved, together with our own impression of the facts gen- 
erally, so as to make our decision of the law intelligible. Especially 
must this be so, unless there shall be some legislation to enable us to 
find the facts i n  detail; for we have no jury, and if we had, i t  would be 
inconvenient and expensire to bring witnesses from all parts of the 
Sta te ;  and depositions are always unsatisfactory. Probably, the pro- 
vision in the Constitution was induced by the consideration that  many 
claims would be presented, growing out of the events of the late war, and 
it was desired that  they should have the consideration of the Court in 
aid of legislative action." 
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I n  Xi l ler  v. State, 134 N. C., 270, i t  appeared that  the claim upon 
which the proceeding was instituted in this Court involved no issue of 
law, but only an  issue of fact. I n  the opinion stating the grounds up011 
which the proceeding was dismissed, i t  is said:  "We do not feel called 
upon, therefore, to  make any recommendation to the General Assembly 
in the premises. I f  we should do so, the members of that  body would 
have the right to feel justly offended that  we should seek to point but 
their duty to them in  a matter where there was no law question involved." 

I n  Dredging Co. v. State,  191 N. C., 243, me declined to make a 
decision upon the claim which was the basis of that  proceeding, upon its 
appearing that  said claim involved no issue of lam. The proceeding was 
dismissed, after a review of the opinions filed for the Court in similar 
proceedings, all of which are to the effect that  this Court will make no 
decision upon a claim inrolving only an issue of fact. 

While the original jurisdiction of this Court, with respect to claims 
against the State, is confined to the consideration of claims which 
inrolve issues or questions of law, and does not extend to the considera- 
tion of claims involving issues or questions of fact only, i t  is sometimes 
necessary, or a t  least helpful, in order that the Court's decision upon 
an issue or question of law may be intelligible, that  facts in cont ro~ersy  
shall be first found or determined. I n  such cases the Court will adopt 
and follow such rules of practice and procedure as it shall deem best in 
each case. I t  cannot be controlled with respect to such rules by statute. 
Therefore, notwithstanding the provisions of C. S., 1410, the Court is 
not required to transfer every proceeding to enforce a claim against the 
State, to the Superior Court in order that issues of fact, joined on the 
pleadings, shall be tried by a jury. This procedure will not be follo~ved 
where the only issue between the claimant and the State, as appears by 
the pleadings, is one of fact. 

The  statute, C. S., 1410, n a s  first enacted by the General Assembly 
in 1568. I t  appears in the Code of Civil Procedure, as section 416, and 
was in effect at the date of the decision in Rledsoe v. State,  supra. The 
statute is as follows : 

"Procedure to enforce claims against the State. Any person having 
any claim against the State may file his complaint in the office of the 
Clerk of the Supreme Court, setting forth the nature and grounds of his 
claim. H e  shall cause a copy of his complaint to  be served on the 
Governor, and therein request him to appear on behalf of the Statc, and 
answer his claim. The copy shall be served at least t~venty  days before 
application for relief shall be made to the Court. I n  case of an appear- 
ance for the State by the Governor, or any other authorized officer, the 
pleadings and trial shall be conducted in  such manner as the Court shall 
direct. I f  an issue of fact shall be joined on the pleadings, the Court 
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shall transfer it to the Superior Court or some convenient county for 
trial by a jury, as other issues of fact are directed to bs tried, and the 
judge of the court before whom the trial is had, shall certify to the 
Supreme Court, at  its next term, the verdict and the cas!e, if any, made 
up and settled as prescribed in  cases of appeal to the Supreme Court. 
I f  the State shall not appear in the action by any authol-ized officer, the 
Cdurt may make up issues and send them for trial as aforesaid. The 
Supreme Court shall in  all cases report the facts found, and their 
recommendation thereon, with the reasons therefor, to the General 
Assembly at  its next term." 

Insofar as this statute provides for and prescribes the procedure by 
which a claimant may invoke the original jurisdiction of this Court, 
conferred by the Constitution, with respect to his claim against the 
State, it is valid, and enforceable in all respects; when, however, a pro- 
ceeding has been duly instituted and filed in this Court, in accordance 
with the provisions of the statute, the procedure by which the Court 
will thereafter exercise its power to hear and decide upon the claim is 
or question of law. When it appears that there is no issue or question 
of law is presented which can be intelligently decided, without determin- 
ing facts in issue, the Court will proceed to hear and dwide such issue 
or question of law. When it appears that there is not imue or question 
of law involved no decision will be made and the proceeding will be dis- 
missed. When, however, in order to decide an issue or question of lam 
involved, the Court deems it best to hare issues of fact f r s t  determined, 
the Court may or may not follow the provisions of the statute with 
respect to a trial by jury of such issues. The statute is at most, in this 
respect, directory. I t  cannot be controlling. I n  view of the decisions of 
this Court, with respect to procedure, the purpose of the General 
Assembly was manifestly to provide for trial by jury, only when the 
Court should deem such trial helpful. Neither the answers of the jury 
to the issues of fact, nor the decision of the court upon the issues of lam, 
would be binding on the General Assembly. 

The claim upon which this proceeding was instituted arises out of a 
contract between the claimant and the State Highway Commission. 
The latter is an agency of the State, xvhich is the real party to the con- 
tract, and therefore not subject to an action on the contract. Car- 
penter v. R. R., 184 N. C., 400. Claimant contends that certain work 
done by him, in the performance of the contract, constitutes a "drainage 
ditch," within the meaning of the contract, and that under its terms he 
is entitled to payment for said work at one dollar per cubic yard for 
dirt and material excavated by him in doing said work. I t  is admitted 
that in doing this work, claimant excavated 150,133.54 cubic yards of 
dirt and material. The State, through its agency, the State Highway 
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Commission, contends that  the work done by claimant constitutes a 
"borrow pit," and that  under the contract claimant was entitled to only 
forty cents per cubic yard on account of the excavation. I t  is admitted 
that  claimant has  been paid by the Highway Commission the amount 
due a t  the rate of forty cents. The  only issue involved in the contro- 
versy is  whether the work done by claimant for which he has filed his 
claim constitutes a "drainage ditch" or a ('borrow pit." This is, we 
think, clearly an  issue of fact, which this Court will not undertake to 
determine. There is  no issue or question of law involved in the claim, 
the decision of which would be affected by a finding of the fact involved 
in  the issue. We therefore decline to make any decision relative to the 
claim for transmission to the General Assembly. 

I t  may be noted that  the contract includes a provision to the effect 
that  all disputes and misunderstandings between the parties thereto, 
relative to the construction and meaning of its provisions, and also rela- 
tive to the performance by either of the parties thereto of said contract, 
shall be referred to  the engineer in charge of the work, and that  his 
decision with respect to such disputes and misunderstandings shall be 
final. The  controrersy between the claimant and the State Highway 
Commission has been decided against the contention of the claimant by 
the engineer i n  charge. H i s  decision, by the express terms of the con- 
tract, is final. See Chemical Co. c. O'Brien, 173 N. C., 618. 

F o r  the reasons stated in this opinion, the proceeding is 
Dismissed. 

ALLETHAIRE L. ROTAS ET AL. v. THE STATE OF NORTH CAROLINA. 

(Filed 7 March, 1925.) 

1. Courts--Federal Courts--Jurisdiction of Inheritance Tax Levied by 
State. 

The decision of the Supreme Court of the United States holding an 
inheritance t a s  invalid controls that of the State court upor1 the que*tioli 
when the tax is an inheritance or transfer tax upon shares of stock of a 
deceased nonresident testator held in a foreign corporation doing business 
in this State, and having transfer books here. when the share3 and the 
devisees are beyond the jurisdiction of our courts. 

2. Courts - Supreme Court - Original Jurisdiction - When May Be 
Invoked-Inheritance Taxes. 

When the nonresident executors of a testator have failed to proceed in 
the Superior Court, C. S., 7979, to recover an amount they have paid as 
an inheritance tas  to the State of North Carolina, under the prori-ions of 
C.  S., 7776, the method by which the Legislature has authorized the State 
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to he sued is esclusire. and the recommendatory original jurisdiction given 
by the Constitution, Art. I V ,  see. 0, to the Supreme Court may not be in- 
voked. C. S., 1410. 

3. S t a t e c l a i m  Against the State--State Must Consent to Action. 
Subject to rare esceptions, the State alone has the authority, through 

its Legislature, to authorize a suit against it, or to allow a claim and 
provide the method f o r  its payment. 

4. State-Claims Against the State--Nature in General. 
An action to recover moneys paid to the State as an inheritance tas  on 

the order of the State Tax Commission, a political agency of the State, is 
a suit against the State. 

THIS is a proceeding to enforce a claim against the State of Korth 
Carolina for the sum of $17,909.62, with interest thereon from 2 De- 
cember, 1920. The  original jurisdiction of this Couri, conferred by 
section 9 of Article I V  of the Constitution of North Carolina, is inroked 
with respect to said claim. 

Claimants filed their complaint in the office of the Clerk of this Court 
on 10 April, 1927. An answer to said complaint was filed thereafter by 
the Attorney-General on behalf of the State. The proceeding has been 
heard and considered by this Court upon the pleadings. 

The nature and grounds of the claim for the enforcement of which the 
proreeding has been instituted in this Court, are set out i n  the com- 
plaint, as required by statute, C. S., 1410. A11 the material facts upon 
which the claim is founded are admitted in  the answer. N o  issue of 
fact is  raised by the pleadings. 

Claimants have begun this proceeding and prosecute the same in this 
Court as executors of George TV. Elkins, deceased. Their testator, a t  
the date of his  death, to wit, 23 October, 1919, was a resident and citizen 
of the State of Pennsylvania. At no time during his life had he  been a 
resident or citizen of the State of Kor th  Carolina, or doiniciled therein. 
H e  owned, a t  the date of his death, certificates of stock in, and securi- 
ties issued by, the R. J. Reynolds Tobacco Company, a corporation 
created by, and existing under the l a m  of the State of 3Tew Jersey, but 
doing business in  the State of North Carolina. No part  of his estate, 
real or personal, was situate in  the State of North Carolina. B y  his last 
will and testament, which mas duly probated in the State of Pennsyl- 
vania, in accordance with the laws of said State, the said George TT. 
Elkins bequeathed the certificates of stock in  and securitil2s issued by the 
R. J. Reynolds Tobacco Company to legatees named therein. None of 
these legatees are residents of or domiciled in the State of Xor th  Caro- 
lina. The  certificates of stock and securities bequeathed in his  last will 
and testament were held by the said George V. Elkins, a t  the time of 
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his death, i n  safety deposit boxes of banks and trust companies situate 
in the State of Pennsylvania. 

After the death of George W. Elkins, and after claimants herein had 
qualified as executors of his last will and testament, a s  required by the 
laws of the State of Pennsylvania, the State T a x  Commission of Kor th  
Carolina notified the R. J. Reynolds Tobacco Company, a t  its office in 
the city of Winston-Salem, N. C., that  the State of Nor th  Carolina de- 
manded the payment of a n  inheritance tax upon the stock and securities 
of said comparly bequeathed by the said George W. Elkins in  his  last 
will and testament, before said stock and securities were transferred on 
the books of said company, or before any dividends on said stock or 
interest on said securities were paid to the executors or to any one claim- 
ing under them. The said Tax  Commission further demanded of the 
said executors that  they furnish to the said Commission information 
required for the assessment of said inheritance or transfer tax. Pu r -  
w a n t  to said demand, the said executors, protesting that  the estate of 
their testator mas not liable to the State of S o r t h  Carolina for said tax, 
up011 forms prescribed by said Tax Commission, furnished the informa- 
tion required. The  said Tax Commission thereafter assessed the amount 
of said tax as claimed by it,  a t  $17,909.62, and demanded the payment of 
said sum by said executors. 

On 30 Sorember,  1920, the executors of George W. Elkins, through 
their attorney, sent to the State Tax  Commission of h'orth Carolina, by 
mail, their check in payment of said tax. This check v a s  received on 
2 December, 1920, and a receipt acknowledging payment of the tax was 
thereafter duly fo rmrded  to the executors. No protest i n  writing was 
made by said executors at the time said tax was paid, nor mas any 
demand made by them for the return of said sum, prior to the com- 
mencement of this proceeding in  1927. 

Accompanying said check >\-as a letter addressed to the State Tax 
Commission, signed by the attorney for the said executors, in words as 
follo\vs : 

"In r e  Estate of George W. Elkins. I beg to acknowledge receipt of 
your statement of 23d inst., showing tax to be due to the State of North 
Carolina in  the sum of $17,909.62. 

"I herewith enclose the check of the executors to the order of the Com- 
mission for the amount of the taxes stated, and I will be obliged if you 
will forward to me consents for the transfer of all the Ror th  Carolina 
assets as noted in  the return a t  your earliest convenience." 

Claimants herein, as executors of George W. Elkins, in their com- 
plaint filed in  this proceeding, allege that  the State of North Carolina 
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was without power to demand and collect any part of said tax from the 
estate of George W. Elkins on the stock and securities held by said estate 
in the R. J. Reynolds Tobacco Company, and that the assessment and 
collection of said tax was wrongful and illegal, for that the statute of 
the State of North Carolina, under which the said assessment and col- 
lection mere made, was invalid. Claimants further allege that the collec- 
tion of said tax was a taking of the property of said estate by the State 
of North Carolina without due process of law. 

The State, by its demurrer ore tenus to the complaint, contends that 
this Court has no jurisdiction of this proceeding, under section 9, 
Article I V  of the Constitution of the State, for that an acdon to recover 
the amount paid by claimants as a tax, upon the ground that said tax 
was wrongfully and illegally assessed and collected, was within the 
exclusive jurisdiction of the Superior Court, by virtue of the statute 
providing for such action against the State or its officer for the recovery 
of a sum illegally collected as a tax; the consent of the State to be sued 
in the action having been expressly given by statute. 

Upon consideration of the demurrer ore tenus upon this ground, the 
Court was of opinion that it should be sustained for the reasons set out 
in the opinion below. The proceeding is therefore dismissed. 

Manning & Manning for claimanfs. 
Attorney-Genera7 Brummif t  and Assistant Attorney-General Nash for 

the State. 

CONNOR, J. The sum paid by claimants as executors of George W. 
Elkins, deceased, and received by the State of North Carolina, as ad- 
mitted in the pleadings herein, was assessed and collected by the State 
Tax Commission as an inheritance tax or transfer tax due by said 
executors to the State of North Carolina, by virtue of the provisions of 
C. S., 7776. This sum was paid and collected on 2 December, 1920. I n  
Trust Co. v. Doughton, 187 N .  C., 263, decided at  Spring Term, 1924, 
this Court held that said statute was valid, and that by virtue of its pro- 
visions the tax collected from the plaintiff in that case, as executor, was 
a lawful tax, and that plaintiff, suing to recover the same in the Superior 
Court upon the allegation to the contrary, as authorized b,y statute, could 
not recover. The question presented for decision, as stated in the opinion 
of this Court, was, whether the Legislature of this State can impbse an 
inheritance or a transfer tax upon the right of nonresident legatees or 
distributees to take by will, o r  to receive under the intestate-laws of 
another State, from a nonresident testator or intestate, 3hares of stock 
in the R. J. Reynolds Tobacco Company, and can r e q u i ~ e  the payment 
of such tax as a condition precedent to the right to have said stock trans- 
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ferred on the books of the corporation. This question was answered in 
the affirmative, and in accordance with said decision the judgment of 
the Superior Court was affirmed. The judgment of this Court, how- 
ever, was reversed, on a writ of error, by the Supreme Court of the 
United States. Trust Co. v. Doughton, 270 U. S., 69, 70 L. Ed., 475. 
I t  was there held that the statute under which the tax was assessed and 
collected was invalid, upon the principle that the subject to be taxed 
must be within the jurisdiction of the State, assessing and collecting the 
tax, and that this principle applies as well in the case of a transfer tax 
as in that of a property tax. Claimant's contention made in this pro- 
ceeding that the tax assessed and collected from them as executors of 
George W. Elkins, by the State of North Carolina was unlawful, for 
that it was not authorized by a valid statute, must be sustained. I t  must 
be held, now, since the decision of the Supreme Court of the United 
States, in Trust Co. v. Doughton, that the State Tax Commission was 
without authority to demand" of claimants herein payment of the sum of 
$17,909.62, on 2 December, 1920, as an inheritance or transfer tax. 

Claimants, however, had the right, conferred by statute, in accord- 
ance with its provisions, to bring an action in the Superior Court of this 
State to recover the sum paid pursuant to the demand of the State Tax 
Commission. Upon facts identical with the facts of this case, plaintiff 
in Trust Co. v. Doughton, supra, brought an action in the superior 
Court, as authorized by statute, and recovered judgment therein against 
the State. Claimants failed to bring such action, a ~ d  now that they 
have lost the right to maintain the action, they invoke the original juris- 
diction of this Court with respect to their claim. They pray that this 
Court adjudge that they have a legal claim against the State for the 
sum of $17,909.62, with interest from 2 December, 1920; they pray that 
this Court recommend to the General Assembly of North Carolina that 
movision be made for the settlement of their claim. 

Original jurisdiction is conferred upon this Court with respect to 
claims against the State, by the Constitution. I t  is expressly provided 
therein, however, that its decisions shall be merely recommendatory; no 
process in the nature of execution-shall issue thereon. This Court ren- 
ders no judgment in  a proceeding in which this jurisdiction is invoked, 
nor has it power to enforce its decision made in such proceeding by 
process in the nature of execution. I t  decides only whether but for the 
exemption of the State from suit or action, by reason of its sovereignty, 
the claim mould be valid and enforceable, in law, against the State; its 
decision, if favorable to the contentions of claimant, is transmitted to 
the General Assembly for its action upon the recompendation of the 
Court. The General Assembly alone has the power to determine that a 
claim against the State shall be paid or settled, and to provide by appro- 
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priation or otherwise for the payment or settlement of the claim. Every 
person who enters into a contract with the State, or who has any trans- 
action with the State, or with any of its agencies, does so with knowl- 
edge that he has no right of action against the State to enforce such 
contract or to recover of the State by reason of such transaction. With 
respect .to claims against the State, which may be presented to this 
Court, by proper proceedings, for its decision thereon, the State has not 
waived its exemption by reason of its sovereignty, from suit or action in 
any of the courts of the State. I t  is well settled that a State cannot be 
sued in its own courts, or in any other courts, unless it has expressly 
consented to such suit or action, except in the limited class of cases in 
which a State may be made a party in the Supreme Court of the United 
States, by virtue of the original jurisdiction conferred on that Court by 
the Constitution of the United States. 25 R. C. L., 412. Nor can a 
commission or board, created by statute, as an agency of the State, be 
sued. Dredging Co. v. T h e  State, 191 N.  C., 243; Carpente.11 v. R. R., 
184 N. C., 400. I t  is manifestly in recognition of this principle that 
original jurisdiction is conferred upon the Supreme Court of this State, 
with respect to claims against the State; the jurisdiction, however, is 
clearly defined and carefully limited by the provisions of the Constitu- 
tion. Neither the State nor the General Assembly is bound by any de- 
cision made by this Court, with respect to a claim against the State, 
whether such decision be favorable or unfavorable to the claimant. Our 
decisions are merely recommendatory. They may be accepted or rejected 
by the General Assembly, which alone has the power to determine 
whether or not the claim is just, or whether or not a sound public policy 
requires that it shall be paid or settled. 

At the time claimants herein, as executors of George W. Elkins, de- 
ceased, paid to the State Tax Commission tht? sum of mo ley which they 
now insist the State should repay to them, for the reason that they were 
not liable for the tax assessed and collected by the State Tax Commis- 
sion the State had expressly consented that an action might be brought 
and maintained in its courts for the recovery of the same, upon the 
allegation that the State v-as without p o w r  to require the payment 
of said sum as a tax; with respect to such action, the State had 
waived its exemption from suit or action by reason of ~ t s  sovereignty. 
Statutes to that effect were then and hare at  all times since been in full 
force and effect. Actions hare been repeatedly brought against the 
State or its agencies, by virtue of these statutes, and judgments have 
been rendered in  such actions against the State. The Superior Courts 
of the State had ample jurisdiction with respect to an a1:tion by claim- 
ants herein to recover of the State or its agency, the Tax Commission, 
the money paid by them on 2 December, 1920. Claimanrs did not avail 



It. C.] S P R I N G  T E R M ,  1928. 

themselves of the right, conferred by statute, to bring such action. The  
fact that they have lost their right to recover said sum in an  action 
against the state,  prosecuted in  the Superior Court, furnishes no ground 
upon which they are entitled to invoke the original jurisdiction of this 
Court, with respect to their claim. This Court, i n  the exercise of its 
original jurisdiction, conferred by the Constitution, will hear and con- 
sider a claim against the Sta te  oily where the claimant has, or has had, 
no right of action against the State to recover upon his claim in a court 
of competent jurisdiction, by the consent of the State, expressly con- 
ferred by statute, to render final judgment against the State upon such 
claim and to enforce such judgment by process in the nature of esecu- 
tion. The  jurisdiction of this Court, by virtue of which i t  may decide 
only issues of law involved in a claim against the State, its decisions 
then being only recommendatory, cannot be invoked by a claimant who 
has failed or neglected to pursue a remedy authorized by statute, which 
would have afforded him complete relief. Such remedy is exclusive. 

For  the reasons stated in this opinion the proceeding is 
Dismissed. 

TOWX O F  APDEN v. E. A. LANCASTER AXD WIFE. 

(Filed 14 March, 1928.) 

1. Eminent Domain-Proceedings to Take Property and Assess Compen- 
sation-Right to Trial by Jury. 

In condemnation proceedings instituted by a ton.11 for the taking of 
lands for a public municipal l ~ u r ~ o s e ,  the owner is entitled to a trial by 
jury in the Superior Court to determine his damages when lie 112s d u l ~  
preserled it by his exceptiolis and proper procedule, and wlicn the tiial 
judge has exercised his discretion i r i  setting aside the amount theretofore 
awarded by the viewers, the cause continues in the court for the jury  
trial given him by statute; and an order directi~ig the appointment of 
other commissioners by the clerk to go upon the land and assess the 
damages is erroneous. C .  S., 1524. 

CIVIL A C T I ~ K ,  before Harris, J., a t  September Term, 1927, of PITT. 
The town of dyden,  a municipal corporation, filed a petition in 1923 

for the condemnation of certain land owned by the defendants. Corn- 
missioners n7ere duly appointed, and i n  accordance with the law said 
commissioners n7ent upon the premises and thereafter on 3 September, 
1923, filed a report, assessing damages in favor of the defendants in the 
sum of $900. Thereupon the defendants filed exceptions to the report 
of the commissioners. The  basis of the exceptions so filed was that the 
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value of the land taken was much more than $900. The clerk overruled 
the exceptions of the defendants and approved and confirmed the report 
of the commissioners. Whereupon the defendants excepted in writing to 
the order of the clerk and appealed to the Superior Court in term and 
demanded a jury trial on the issues raised by their exception to the 
report of the commissioners. Thereupon the clerk docketed the cause on 
the civil issue docket, to be tried by the court and a jury as provided 
by law. 

Thereafter the cause came on to be tried in the Superior Court. At 
the conclusion of all the testimony the trial judge made the following 
order: "It is therefore ordered and decreed that a juror be withdrawn 
and that a mistrial is made, and the report of the commir;sioners apprais- 
ing the damage sustained by the defendants in this cause be and the 
same is hereby in the discretion of the court set aside, and it is further 
ordered that a new appraisement of said damage in  this, cause be made, 
and to this end the clerk of the Superior Court of Pi t t  County is hereby 
directed to appoint three competent and disinterested freeholders of the 
county of Pitt ,  not residing in  the town of Ayden, who s'hall go upon the 
premises set out and referred to in the petition filed in this cause, and 
after viewing the same shall assess the damages sustained by the defend- 
ant by reason of the taking of the land by the town of Ayden in this 
cause for street and cemetery purposes, and shall make their report of 
the same in writing in this cause within thirty days from the date 
hereof." 

From the foregoing judgment the defendants appealed, assigning 
error. 

Pittman & Eure and F. C. Harding for plaintiff. 
Julius Brown for defendants. 

BROQDEN, J. Consolidated Statutes, 1724, guarantees to a landowner 
the right of trial by jury in determining the amount of damages suffered 
by reason of the taking of property under the power of eminent domain. 
The only limitation imposed by law upon the right to such trial by jury 
is:  "If upon the hearing of such appeal a trial by jury be demanded." 
The defendants demanded this right. R. R.  v. Newton, 133 N.  C., 132; 
Durham v. Riggsbee, 141 N.  C., 128; R. R. v. R. R., 148 N.  C., 59; 
Long v. Rockingham, 187 N.  C., 199. 

The trial judge had full authority in his discretion to order a mis- 
trial, but he was without authority, under the circumstances disclosed in 
this record, to remand the cause to the clerk of the Superior Court of 
Pi t t  County with direction ('to appoint three competent and disinterested 
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freeholders . . . who should g o  upon  t h e  premises . . . and,  
a f te r  viewing t h e  same, shall assess t h e  damages sustained b y  the  defend- 
ant," etc. There  was  n o  i rregular i ty  i n  t h e  proceeding, bu t  upon  t h e  
other  h a n d  t h e  cause stood regular ly upon  t h e  civil issue docket f o r  
t r i a l  upon  exceptions duly filed upon  t h e  question of damage, a n d  t h e  
defendants were entitled to  have the  issue of damage determined b y  a 
jury.  

T h e  appeal  of defendants f r o m  t h e  order  of t h e  clerk confirming the  
report  of the  commissioners brought in to  the Superior  Cour t  the  ent i re  
case, where t h e  t r i a l  mus t  be h a d  de novo  so f a r  a s  t h e  question of dam- 
age i s  concerned. Durham v. Riggsbee, 1 4 1  N. C., 128;  S. v. Jo?tes, 
139N.C., 6 1 3 ; R .  R . c . R .  R . , 1 4 8 ? i . C . ,  59. 

I n  S. v. Jones ,  supra,  the  Cour t  s a i d :  ",4s h e  h a s  taken a n  appeal,  h i s  
damages will  be assessed de novo  b y  a t r ibuna l  whose jurisdiction i s  
undoubted." 

W e  hold, therefore, t h a t  t h e  defendants a re  entitled t o  have the  issue 
of damages determined by  a jury, a n d  the judgment ordering a new 
appraisal  is  

Reversed. 

DOCK BAKER V. A. B. COKEP, EXECETOR OF FLORENCE BAKER, DECEASED. 

(Filed 14 March, 1928.) 

1. Courts--Clerk of CourtJl~risdictionJudgments by Default Final 
and Default and Inquiry. 

The clerk of the Superior Court has jurisdiction to  enter such judg- 
ments by default final and by default and inquiry as  are  authorized by 
statute. C. S., 595, 596, 597; 3 C. S., 593. 

2. Same. 
A judgment by default final may be rendered by the clerk on failure of 

the defendant to  answer where the complaint sets forth one or more 
causes of action, each consisting of a breach of an express or implied 
contract to pay a sum of money fixed by the terms of the contract, or 
capable of being ascertained therefrom by computation. 

3. Same--For Services Rendered. 
I n  order for the plaintiff to be entitled to a judgment by default final 

upon the complaint for the want of a n  answer in his action to recover 
from the estate of the deceased for services rendered before her death, in 
taking care of and providing a support for her, a t  her request and promise 
to pay for them, there must have been a definite price fixed upon and 
understood and agreed to by both of the parties; and where the complaint 
alleges merely an estimate by the parties of a reasonable price to be paid 
for such services i t  supports a judgment by default and inquiry only. 
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4. Judgments - Setting Aside for Irregularity - Grounds Therefor - 
Meritorious Defense. 

A judgment by default final entered upon the pleadings for the want 
of an answer, when it is made to appear on appeal that one by default 
and inquiry should have been entered, is an irregular .judgment, but on 
defendant's motion to set it aside, he must show a meritorious defense. 

5. Appeal and Error--Remand for Correct Bindings in Action to Set 
Aside Judgment for Irregularity. 

Where the clerk of the court has entered an irregular judgment of 
default final for the want of an answer ti) the complaint, and the trial 
judge has set it  aside oil that ground alone; and on appeal to the Supreme 
Court it does not appear that the fluestion of a meritorionq defense was 
considered or passed upon, and that the niovant intended to allege one. 
the case mill be remanded for the determination of this question as to 
whether the defendant has such meritorious defense as calls for the 
~acat ing  of the judgment of the clerk of the court. 

APPEAL by plaintiff from Lyon, Emergency Judge, at October Term, 
1927, of PITT. Remanded. 

The plaintiff's suit to recorer for services rendered in  supporting and 
caring for the defendant's testatrix is based upon the following nllega- 
tions : 

"2. That  on or about 1 January ,  1919, Florence Baker, now deceased, 
came to the home of this plaintiff and stated to him that  she was getting 
very old and feeble; that  she had no home to go to and iomhere to l i r e ;  
that  she did ha re  some personal property in  the v a  of money and 
notes, and that  if the plaintiff would g i r e  her a home m d  take care of 
her i n  her old age and infirmity that  she would pay him as she collected 
her money or that  she would leare same when she died so that  he could 
get whateoer amount he was entitled to for taking care cf her. 

"3. That  i n  consequence of the above statement this plaintiff told the 
said Florence Baker, now deceased, that  she might make her home with 
h im;  that  he would furnish her board, room and do all that  he could to 
take care of her, and that  he thought $75 $1 pear woulcl be sufficient to 
pay said bill, which she agreed to pay." 

The  plaintiff further alleged that  the swrices continued through a 
period of five years and that  he mas entitled therefor to the sum of 
$525. ansver was filed, and the clerk gave judgment by default 
final. On appeal the tr ial  judge held that  the judgment should have 
been by default and inquiry, and that  the judgment by default final was 
irregular. Upon this ground it was set aside, and the plaintiff excepted 
and appealed. 

S. 0. Worthington, and Julius Brown, for plaintif. 
F .  C. Harding for defendant. 
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ADAMS, J. A clerk of the Superior Court has jurisdiction to enter 
such judgments by default final and by default and inquiry as are au- 
thorized by sections 595, 596, 597 of the Consolidated Statutes. Laws 
1919, ch. 156; Ex.  Sess., 1921, ch. 92, see. 12 ;  3 C. S., 593. I n  section 
595 i t  is provided that  judgment by default final may be had on failure 
of the defendant to answer where the complaint sets forth one or more 
causes of action, each consisting of the breach of a n  express or implied 
contract to pay a sum of money fixed by the terms of the contract or 
capable of being ascertained therefrom by computation. I n  an  action 
based on contract the complaint must set forth not only the agreement 
of the parties, but the alleged breach, so that the court may determine 
nhether the action as stated can be maintained. Beard v. Sovereign 
Lodge,  184 N. C., 154; Thompson zl. Dillingl~am, 183 N. C., 566. Where 
in the absence of a written contract or evidence of indebtedness service 
is rendered a t  a fixed price and the price is known to the defendant a t  
the time the service is performed, there is an  implied promise to pay the 
nscertained price for nhich,  upon proper allegations in a verified com- 
plaint and ~ i - an t  of an  answer, judgment by default final may be awarded. 
lZ?ynff 1 % .  Clark, 169 S. C'., 178; Bosfzcick c.  R. R., 179 S. C1., 485. But  
vlierc the price is not aicertaii~ed and uiiderstood by the parties, and 
o d y  the rrasonable worth of the service is alleged, the plaintiff is en- 
titled to nothing more than judgnlent by default and inquiry. TT'ift v. 
L o ~ z g ,  93 S. C., 389. 

While the alleged contract is not clearly expressed, its most reason- 
able interpretation leads to the conclusion that  the parties came to no 
definite agreement relatire to the price a t  which the plaintiff's serrice 
was to bc performed. The deceased agreed to pay him as she collected 
her money, or a t  her drat21 to leare him nloney and notes out of which 
he could get "whatever amount he  was entitled to for taking care of her." 
H e  "thought $75 a year would be sufficient to pay the bill"; but this 
nllegation is a mere estimate resting in doubt. The  testatrix contracted 
to pay his bill, or the reasonable worth of his services, but there was 
inanifestly no "meeting of the minds" upon a definite price. The  facts 
alleged arc  analogous to those in Il'itt v. Long, supra. There the plain- 
tiffs alleged that   the^ had sold and delivered goods to the defendants 
vhich were reasonably worth the price alleged, and that the defendants 
had agreed to pay for them. I t  was held that  the allegation did not 
imply that  the defendants had stipulated to pay the price charged for 
the goods, but that  the goods were reasonably ~vor th  the stated price, and 
that the defendants by receiving them had by implication agreed to pay 
the sum demanded. J\Te concur in  his Honor's opinion that  the judg- 
ment R-as irregular. 
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But irregularity alone is not sufficient. I n  Duffer v. Brunson, 188 
N .  C., 789, it is said: "It is essential for the moving p u t y  to show not 
only that he has acted with reasonable promptness, but that he has a 
meritorious defense against the judgment. 9 s  suggested in Harris v. 
Bennett, 160 N.  C., 339, 347, 'Unless the Court can now see reasonably 
that defendants had a good defense that would affect the judgment, why 
should it engage in the vain work of setting the judgment aside?' Hill v. 
Hotel Co., ante, 586; Gough v. Bell, 180 N. C., 268; Rawls v. Henries, 
172 N .  C., 216; Glisson v. Glisson, 153 N .  C., 185." 

Neither in the judgment nor in the statement of the rase on appeal is 
there any reference to the question of a meritorious defense; but de- 
fendant's amended motion may be construed as intended to allege a 
defense which, if true, would defeat or reduce the plaintiff's claim. The 
cause is therefore remanded for determination of the question whether 
the defendant has such a defense as calls for an order vacating the judg- 
ment and granting a trial upon the merits of the controversy. 

Remanded. 

SAMUEL H. NEWBERRY v. CLEVELAND L. TVILLIS. 

(Filed 14 March, 1925.) 

1. Libel and Slander--Qualified Privilege-Limitations Thereon. 
Qualified privilege cannot successfully be pleaded as a bar to an action 

for slander when the fact is established that the defamatory words were 
untrue and maliciously spoken. 

2. Appeal and Error--Burden of Showing Error. 
The burden is on the appellant to show error in the Supreme Court, and 

when none is made to appear the judgment rendered in the Superior Court 
in appellee's favor will be affirmed. 

APPEAL by defendant from Harris, J., at December Term, 1927, of 
CARTERET. 

Civil action for slander, in that it is alleged the defendant falsely and 
maliciously charged the plaintiff with perjury while defending his ad- 
ministration as postmaster of Morehead City before the Carteret County 
Republican committee, assembled for the purpose of recommending an 
appointee for said post office. 

Upon denial of liability and issues joined, the jury ]meturned the fol- 
lowing verdict : 

"1. Did the defendant speak of and concerning the plaintiff the words 
in substance alleged in the complaint? Answer: Yes. 



N.  C.] S P R I N G  TERM, 1928. 303 

"2. I f  so, were they true? Answer : No. 
"3. I f  so, were they privileged? Answer: No. 
"4. What compensatory damage, if any, is the plaintiff entitled to 

recover from the defendant ? Answer: Three hundred dollars. 
'(5. What punitive damage, if any, is plaintiff entitled to recover? 

Answer : Three hundred dollars." 
Judgment on the verdict for plaintiff, from which the defendant 

appeals, assigning errors. 

D. L. Ward, J .  F. Duncan, J .  Frank TtTooten and D. L. Ward, Jr., 
for plaintiff. 

E. H .  Gorham for defendant. 

STACY, C. J. The defendant stressfully contends that, as a matter of 
law, the occasion in question was a qualifiedly privileged one and that it 
mas error to submit the third issue to the jury. Gattis v. Kilgo, 128 
X. C., 402, 38 S. E., 931, S. c., 140 N. C., 106, 52 S. E., 249. 

Xon constat the words spoken mere not true, and the jury has found, 
under the court's charge, that they mere uttered maliciously. The third 
issue, therefore, may be disregarded without disturbing the judgment. 
Ferrell v. Siegle, ante, 102; Elmore v. R. R., 189 N .  C., 658, 127 
S. E., 710. 

Speaking to the question in Byrd v. Hudson, 113 N. C., 203, 18 S. E., 
209, Clark, J., delivering the opinion of the Court, said: "In Ramsey v. 
Cheek, 109 N. C., 270, the law of slander and libel is thus summarized: 
(1) When the words are actionable per se, unless the matter is privi- 
leged, the law presumes malice, and the burden is on the defendant to 
show that the charge is true. (2) I f  it is a case of absolute privilege, 
no action can be maintained, esren though it could be shown that the 
charge was both false and malicious. (3) I n  a case of qualified privi- 
lege, the burden is on the plaintiff to prove both the falsity of the charge 
and that it was made with express malice. Or to put i t  more succinctly, 
if the words are actionable per se in 'unprivileged' slander and libel, 
falsity and malice are prima facie presumed. I f  'absolutely privileged,' 
falsity and malice are irrebuttably negatived, and if it is a case of 
'qualified privilege,' falsity and malice must be proven." 

xo reversible error having been made to appear on the record, the 
verdict and judgment will be upheld. 

No error. 
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C. H. FIELDS v. PaGE TRUST COMPANY. 

(Filed 14 March, 1928.) 

Libel and Slander-QualiAed Privilege--Banks. 
A bank in good faith marking a check "signature forged," and refusing 

payment on this ground, acts within a qunlifiecl privilege, and is not l i~ble  
in damages to the drawer thereof. 

APPEAL by plaintiff from Grady, J., at September Term, 1927, of 
LEE. 

Civil action for libel, in that it is alleged the defendant wrongfully 
returned a check negotiated by plaintiff with notation written thereon, 
('signature forged." 

Upon denial of liability and issues joined, the jury yeturned the fol- 
lowing verdict : 

"1. Did the Page Trust Company cause the words "s~gnature forged'' 
to be endorsed on the check issued to plaintiff by M. D. Wicker, and 
thereafter returned the same to Wilkins-Ricks Company, as alleged in 
the complaint ? Answer : Yes. 

"2. Did the notation on said check and the return thereof to Wilkins- 
Ricks Company amount to a charge against the plaintiff that he had 
forged the same, or uttered the same, knowing it to be forged, as alleged 
in the complaint ? Answer : Yes. 

"3. If so, was said charge false? Answer: Yes. 
"4. I f  so, did the Page Trust Company act in good faith in placing 

said notation on said check? Answer: Yes. 
" 5 .  What damages, if any, is the plaintiff entitled to recover of the 

defendant ? Answer : $150." 
From a judgment for the defendant, "non obstante veredicto," the 

plaintiff appeals, assigning errors. 

Hoyle & Hoyle for plaintiff. 
Williams & Williams for defendant. 

STACY, C. J. Judgment was correctly entered for the defendant. The 
occasion being a qualifiedly privileged one, and the jul-y having found 
that the defendant acted in good faith, the answer to the fifth issue was 
properly disregarded. Xewberry v. Willis, ante, 302. 

No error. 
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R. R. 1;. TRANSIT Co. ; OIL CO. 1). MOORE. 

NORFOLK SOUTHERS RAILROAD COMPANY v. RAPID TRAKSIT 
COMPANY. 

(Filed 14 March, 1928.) 

Injunctions-Continuing to Hearing-Grounds-Trespacis-Insolvency. 
When a continuous trespass is sought to be enjoined and the rights of 

the parties require the determination of the jury upon conflicting evidence, 
and irreparable injury for the continued trespass will likely follow, the 
courts will ordinarily continue the cause to the hearing to prevent further 
litigation, cost, and trouble, when no harm thereby (?an be done, irre- 
spective of the solvency of the alleged trespasser. 

APPEAL by plaintiff from Harris, J., at  J anua ry  Term, 1928, of PITT. 
Civil action to enjoin defendant from trespassing upon plaintiff's 

property, i t  being alleged that  irreparable damage has been and will 
continue to be suffered from defendant's wrongful acts, which i t  
threatens to continue ad libitum and has persistently repeated, notwith- 
standing notice and demand to desist. 

The  temporary restraining order entered in  the cause was dissolved, 
from which plaintiff appeals, assigning error, becausl? said order was 
not continued to the hearing. 

F.  G. James & Son  for plaintiff. 
J .  Con Lanier for defendant. 

STACY, C. J .  The  facts are in  dispute; they can be determined only 
by a jury. A continuous trespass may be enjoined, witkout an allegation 
of insolvency. C. S., 844; Iiilislancl c. Kindand, 188 N. C., 810, 125 
S. E., 625; Cobb v. R. R., 172 N .  C., 58, 89 S. E., 807. And where i t  
can do no harm to grant the injunction, and a refusal i ~ i  likely to subject 
one of the parties to further litigation, cost and trouble, the court will 
ordinarily interfere by orders until the facts can be found and the way 
made clearer. i2lcCorlcle v. Brem, 76 N.  C., 407. See, also, D. L. & W .  
R. R. Co. v. Morristown, U .  S., decided 20 February, 1928. 

Error .  

STANDARD OIL COMPAPU'Y v. W. C .  MOORE ET AL. 

(Filed 14 March, 1928.) 

Trial-Motion to NonsuitEvidence Held Sufficient to Go to Jury. 
I t  is error to grant a judgment as of nonsuit in plaintiff's action to 

recover for goods sold and delivered when there is evidence tending to 
show that a check marked paid, introduced in the trial. did not cover the 
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transaction, though upon its face it purports to be "in fuj.1 of all accounts 
to date." Refining Corporatioa v. Sanders, 190 N. C., 203, and other cases 
cited as controlling. 

APPEAL by plaintiff from Cranmer, J., at December Term, 1927, of 
LENOIR. 

Civil action to recover $631.05, with interest, for good,3 sold by plain- 
tiff and delivered to defendants on what is styled the "Columbia 
account." 

The defendants offered in  evidence a check for $3,681.98, made pay- 
able to the plaintiff, bearing notation: "Payment in full of all accounts 
to date," and contended that the account in suit was covered by said 
payment. 

But there was evidence that this check was given to plaintiff's agent 
at  Kinston and that i t  only covered accounts in his district, which did 
not include the Columbia account. 

From a judgment of nonsuit entered at  the close of all the evidence 
the plaintiff appeals. 

Cowper, Whitaker & Allen for plaintiff. 
F .  E. Wallace and Shaw d Jones for defendants. 

STACY, C. J. Reversed on authority of Refining Corporation v. 
Sanders, 190 N. C., 203, 129 S. E., 607, and Bogert v. Mfg. Co., 172 
N. C., 248, 90 S. E., 208. 

Reversed. 

STATE v. ROBERT HARRIS. 

(Filed 14 March, 1928.) 

Criminal Law-Variance Between Proof and Indictment--Dismissal and 
New Bill. 

Where an indictment alleges the larceny of certain go~~ds as the prop- 
erty of a certain person, proof that it was that of a different person is n 
fatal variance from the allegation of the indictment, and the action mill 
be dismissed with leave of the solicitor to draw another bill. 

APPEAL by defendant from Harris, J., at December 'Term, 1927, of 
GREENE. 

Criminal prosecution tried upon an indictment chargi.ng the defend- 
ant and another with larceny. 

Verdict: Guilty. 
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J u d g m e n t :  Impr i sonment  i n  t h e  State's pr ison f o r  a t e r m  of not less 
t h a n  18 months nor  more t h a n  four  years. 

Defendant  appeals, assigning errors. 

Attorney-Genera11 Brummitt and Assistant Attorney-General Sash for 
the State. 

R. H.  Taylor and George Jf. Lidsay  for defendant. 

STACY, C. J. T h e  bill of indictment  charges t h e  defendant a n d  
another  wi th  t h e  larceny of "700 pounds of leaf tobacco, of the  value 
of over $20, of goods, chattels a n d  moneys of one B e r r y  Haywood, 
Lucinda Speight  a n d  Mrs.  Minnie  Herring." Al l  the  evidence adduced 
on t h e  hear ing  tends to show t h a t  the  tobacco, if stolen, was the property 
of B e r r y  Speight.  There  i s  a f a t a l  var iance between t h e  indictment  
a n d  the proof;  the  charge relates t o  one offense, t h e  proof to  another. 
S. v. Harbert, 155 N.  C., 760, 118 S. E., 6 ;  S. v. Gibson, 170  N. C., 697, 
86 S. E., 774. 

T h e  verdict will  be  set aside, t h e  action dismissed as t o  the  appealing 
defendant, and  t h e  solicitor allowed t o  send another  bill, if so advised. 

Reversed. 

DEWEY BROTHERS r. MARGOLIS & BROOKS. 

(Filed 14 March, 1928.) 

1. Banks and Banking - Checks - Rights and Liabilities of Drawer, 
Drawee, and Banks in Course of Collection. 

When a collecting bank receives a check for collection payable a t  a 
bank in another town, there is 110 authority of agency conferred by the 
drawer of the check on it to receive in payment anything but money; and 
where the drawer of the check has money to meet the check on deposit in 
the drawee bank, on presentment in due course, and an intervening bank, 
in the course of collection, receives a check of the drawee bank in pay- 
ment, which is not paid by reason of the drawee bank becoming insolvent 
before presentment of its check: Held,  as a matter of law the drawer of 
the check is released from liability thereon. 3 C. S., 220(11), has no appli- 
cation to the facts in this case. 

2. Election of Remedies of Debtor Upon Unpaid Check. 
When a check on a bank by the drawer has not been paid upon pre- 

sentment at  the drawee bank in due course, by reason of insufficient 
funds, the payee may elect to bring action upon the unpaid check or upon 
the obligation for which the check was given. 
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3. Banks and Banking-Checks-Presumptions. 
A check marked paid by the drawee bank in the hands of the drawer 

thereof is only prima facie evidence of payment, and may be rebutted by 
showing that payment had not in fact been made. 

APPEAL by defendants from Grady, J., at  November Term, 1927, of 
WAYNE, New trial. 

Action begun in the court of a justice of the peace of Wayne County 
to recover the sum of $190.39, with interest from 10 April, 1926, due by 
contract. Defendants relied upon their plea of payment. From judg- 
ment rendered in said court defendants appealed to the Superior Court 
of Wayne County. 

The issue submitted to the jury a t  the trial in the Superior Court was 
answered as follotvs : 

"In what amount, if any, are defendants indebted to plaintiffs: 
Answer : $190.39, with interest from 10 April, 1926." From judgment 
on the verdict defendants appealed to the Supreme Court. 

Kenneth C.  Royal1 and Jack Joyner for plaintiffs. 
Joseph E.  Johnson and Rivers D. Johnson for defendants. 

CONKOR, J. Plaintiffs are engaged in business in  the city of Golds- 
boro, Wayne County, North Carolina. Defendants arc merchants, re- 
siding a t  Varsam, i n  Duplin County, said State. 

At  the tr ial  below plaintiffs alleged that  on 10 April, 1926, defendants 
were indebted to them in the sum of $190.39 for merzhandise, This  
allegation was admitted by defendants. Defendants, however, alleged 
that  on or about said day they sent to plaintiffs by mail  their check 
drawn on the Bank of Warsaw, payable to the order of plaintiffs for said 
sum, in  payment of their said indebtedness. Plaintifl's admitted the 
receipt by them of said check on 1 5  April, 1926, but alleged that  said 
check, although thereafter duly presented to the Bank of Warsaw for 
payment, mas not paid by said bank. Defendants alleged that  said check 
upon its presentment, as alleged by plaintiffs, was promptly paid by the 
Bank of Warsaw on 17 April,  1926. 

The sole question, therefore, involved in the issue submitted to  the 
jury was, whether defendants' check on the Rank of Warsaw, payable to 
the order of plaintiffs, was duly paid by the said Bank of' Warsaw. 

Defendants excepted to the refusal of the court to allow their motion 
for judgment as of nonsuit, a t  the close of the evidence, and also to the 
court's instruction to the jury, that  if they believed thu evidence they 
should answer the issue, "190.39, with interest from 10 April, 1926." 
The instruction was, i n  effect, that  if the jury believed tEe evidence they 
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should find that  defendants' check was not paid by the Bank of Warsaw, 
and that  defendants' plea of payment x a s  not sustained. Defendants, 
upon their appeal to this Court assign the ruling of the court upon their 
motion for judgment as of nonsuit, and this instruction as error. 

There was no error in the refusal of the court to allow the motion for 
judgment as of nonsuit. Defendants admitted the indebtedness; the 
burden was on them to establish the truth of their plea of payment. The 
issue v-as properly submitted to the jury upon all the evidence. 

The  facts sho\~-n by the evidence, and relied upon by each of the 
parties to the action as sustaining their respective contentions as to the 
determinative question inrolved in the issue, are as follo~i-s: Upon 
receipt of defendants' check, d r a w l  on the Bank of Warsaw, and pay- 
able to their order on 15 April,  1926, plaintiffs endorsed and deposited 
the same to their credit with the Wayne National Bank of Goldsboro, 
N. C. The Wayne National Bank a t  once forwarded the check by mail 
to the Tacllovia Bank and Trust  C o m p a n ~  a t  Winston-Salem, N. C., for 
collection and credit to its account. The Wachoria Bank and Trust  
Company promptly sent said check to the Bank of Warsaw for pay- 
ment. The  check was thus presented to the Bank of Warsaw for pay- 
ment on 17 April, 3926. On said day defendants, drawers of the check, 
had on deposit with the Bank of Warsaw to thcir credit, and subject 
to thcir check, a sum in excess of the anlount of the check, payable to the 
order of plaintiffs, and thus presented to said bank for payment. T h r  
Bank of Warsan-, upon its receipt of the check, through the mail, from 
Wachovia Bank and Trust  Company, c h a r g ~ d  the amount thereof to the 
account of defendants and marked the chcck "Paicl." I t  subsequently 
delivered the check thus marked "Paid," with other canpelcd checks to 
defendants, together ~ v i t h  a statement of their account, showing that  the 
amount of the clieck had been deducted from their total credits. 

The  Bank of ?'Tarsam, on the same day that  it charged th r  check to 
the account of defendants and marked i t  "Paid," to wit, 17  ,%pril, 1926, 
drew its check, payable to the order of Wachoria Bank and Trust  Conl- 
pany, on the Murchison National Bank of Wilmington, N. C., for  the 
amount of defendants' check and fornarded same by mail to v a c h o r i a  
Bank and Trust  Company, i n  remittance of the proceeds of defendants' 
check, received by it from said Wachoria Bank and Trust  Company for 
collection. On  22 April, 1926, the Bank of Warsaw closed its doors and 
ceased to do business. I t  ~ r a s  insolvent on said day. I t s  check drawn on 
the Murchison National Bank, and payable to Wachovia Bank and 
Trust  Company was not paid. On the day on which i t  was drawn by 
the Bank of Warsaw the said bank did not have sufficient funds to its 
credit with the Murchison National Bank for the payment of its said 
check. I t  did have sufficient money, however, on hand from the date 
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on which defendants' check was drawn until the date on which it ceased 
to do business, to pay said check. 

The Wachovia Bank and Trust Company has charged the account of 
Wayne National Bank with the amount of defendants' check, and the 
Wayne National Bank has charged the account of plaintiffs with said 
amount. Plaintiffs have not been paid the amount of defendants' check. 
The Wachovia Bank and Trust Company has filed a claim with the 
receiver of the Bank of Warsaw for the amount of the ,:heck drawn by 
said bank, and payable to its order, on the Murchison National Bank. 

Defendants' assignment of error, based upon their exception to the 
instruction of the court to the jury, which was in effect that upon all 
the evidence, if they believed the same, they should find that defendants' 
check upon the Bank of Warsaw was not paid, upon its presentment to 
said bank, must be sustained. 

Defendants' indebtedness to plaintiffs was not paid by the check which 
defendants sent by mail to plaintiffs, and which plaintilfs accepted and 
deposited in the Wayne National Bank to their credit, unless said check 
mas upon its presentment paid by the Bank of Warsaw. 

I t  is well settled as the law that, in the absence of an agreement to 
the contrary, the delivery of a check by a debtor to his creditor, and the 
acceptance of the check by the creditor, is not a payment of the indebted- 
ness until the check has been paid by the drawee bank. The debtor is 
not discharged of liability for the debt unless his check is paid. The 
check is only a conditional payment. I f  it is not paid by the drawee 
bank, upon presentment, the creditor may recover upon the debt, or he 
may sue upon the check at  his option. Hayworth v. Ins. Co., 190 N. C., 
757; Graham v. Warehouse,  189' K. C., 533; Bank u. Barrow, 189 
N. C., 303. I f ,  however, the check is paid by the drawee bank, the debt 
is paid, and the debtor is discharged of liability to the creditor on 
account thereof. 

Upon the facts which all the evidence in the instant case established, 
if same was believed by the jury, as between the defendants, drawers of 
the check and the Bank of Warsaw, the drawee bank, the check was paid. 
The Bank of Warsaw was discharged of liability to defendants as 
depositors to the extent of the amount of the check. Defendants, as 
depositors, could not have recovered of the bank the amount of their 
check after the said check had been charged to their account, and the 
proceeds remitted to Wachovia Bank and Trust Company by check which 
was accepted by said Trust Company. With respect to said amount the 
Bank of Warsaw became the debtor of the' Wachovia Bank and Trust 
Company. This debt mas not paid because of the nonpayment of the 
check of the Bank of Warsaw by the Murchison Nat imal  Bank. I n  



N. (2.1 S P R I N G  T E R M ,  1928. 311 

recognition of the relation of creditor and debtor, with respect to the 
proceeds of defendants' check, between i t  and the Bank of Warsaw, the 
Wachoria Bank and Trust  Company has filed its claim with the receiver 
of the Bank of Warsaw for the amount of this check. 

The facts of this case are distinguishable from those in  Graham v. 
Warehouse, 189 N. C., 533. I n  the first place, the question as to whether 
the check had been paid i n  the latter case was presented in  an  action 
between the depositor and the bank. I n  this case the question as to pay- 
ment arises in an action between the drawer of the check and the payee. 
I n  the case of Graham v. Warehouse, supra, Lawson, the drawer of the 
check, paid the amount of the check to Weinstein, the payee, to whom it 
had been charged back by his bank. Upon the facts presented neither 
Weinstein nor the banks which had handled the check had any claim 
against the bank for the proceeds of Lawson's check. Lawson, by paying 
to Weinstein the amount of the check, sent by the drawee bank, i n  pay- 
ment of his check to the collecting bank, was held to be subrogated to the 
rights of said collecting bank and of Weinstein. Lawson was therefore 
entitled to his counterclaim, either because his check had not been paid 
by the bank or because he  was the owner by subrogation of the proceeds 
of his check if same had been paid. Fo r  that  reason the decision in 
Graham v. Warehouse i s  not an  authority for holding tha t  upon the 
facts of the instant case defendants' check had not been paid by the 
Bank of Warsaw. 

T h e  fact that  the Bank of Warsaw has not paid to the Wachovia 
Bank and Trust  Company the proceeds of the defendants' check, because 
its check on Murchison National Bank was not paid, cannot be held, on 
the facts of this case, to affect the defendants. When defendants drew 
their check, payable to the order of plaintiffs, and sent same to the 
plaintiffs in payment of their indebtedness, they undertook that  the 
check would be paid by the drawee bank, upon i ts  due presentment, i n  
money. When this check was presented to the drawee bank for pay- 
ment, defendants had on deposit with said bank sufficient funds for the 
payment of the check, and the said bank had on hand a sufficient sum of 
money with which to honor the check. The  acceptance by the Wachovia 
Bank and Trust  Company of a check drawn by the Bank of Warsaw on 
the Murchison National Bank in payment of the proceeds of defendants' 
check, i n  the absence of evidence tending to show that  defendants had 
authorized or consented to such acceptance, was a t  the risk of the 
Wachovia Bank and Trust  Company. I t  had the right to demand that  
the check of defendants be paid in  money. I t  waived this right a t  its 
own risk, and not a t  the risk of defendants. 

There was no relation of principal and agent between defendants and 
the Wachovia Bank and Trus t  Company with respect to the present- 



312 I N  THE S U P R E M E  COURT. [I95 

ment and collection of defendant's check. Neither the Wayne National 
Bank nor the Wachovia Bank and Trus t  Company received said check 
for deposit or  collection on account of defendants. 3 C. S., 220(n), 
which is section 39 of chapter 4, Public Laws 1921, has no application to 
this case. It is applicable only when the liability of a ' ~ a n k  which has 
received for collection or deposit a check drawn on a lsank located in 
another city or town, to the holder or depositor of the check, is involved. 
The statute cannot be held to affect the right of the drawer of the check 
to have the payee or his agent for collection to demand money in pay- 
ment of his check or to take the risk of accepting anything but money. 
The drawer of a check, who has delivered same to the payee, is  without 
power to direct how or when, or by what agency, the payee or subse- 
quent holder shall present the check for payment, or i n  what medium hc 
shall demand payment to the drawee bank. H e  has undertaken only 
that  if due presentment be made the check will be paid in  money. H e  is 
discharged of liability as drawer, when the drawee bank, out of funds in 
its hands to his credit, pays the check with money or i n  any other 
medium accepted by the holder of the check. 

The principle that  "where a check, giren by a debtor on a certain 
bank in payment of his debt, was by another bank acting as collector for 
the creditor and payee forwarded, for collection or payment, to the 
drawee bank, i n  which there was more than enough money on deposit to 
the credit of the drawer a t  the time the check arrived there to pay the 
same, whereupon the drawee bank drew its draft  upon another bank for 
the amount of the check, and forwarded the same to the collecting bank, 
and charged, canceled and surrendered the check to the drawer, he was 
thereby discharged from liability on the debt," has been frequently ap- 
proved and applied. This principle has been recently approved and 
applied by Supreme Court of the United States i n  Ci t y  of Douglass v. 
Fed. Res. Bank of Dallas, 271 U. S. ,  489, 70 L. Ed., 1051. See, also, 
~IIaZloy v. Fed. Res. Bank  of Richmond,  281 Fed., 997, i n  which this 
principle as stated in Nill ing Co. v. Bank,  120 Tenn., 225, 111 S. W., 
248,18 L. R. A. ( N .  S.), 441, is quoted with approval. 

There was error in the instruction of the court to the jury. The  jury 
should have been instructed that  if they believed ths  evidence, and 
found the facts to be as all the evidence tends to show, defendants' check 
on the Bank of Warsaw was paid, and that  plaintiffs are not entitled to 
recover in this action. F o r  the error in the instruction there must be a 

New trial. 
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H. W. QUARLES v. 0. B. TAYLOR & COMPANY AND THF: FARhfERS 
AKD MERCHANTS BANK.  

(Filed 14 March, 1928.) 

For digest see Dewey v. dlargolis, ante,  307. 

APPEAL by defendants, 0. B. Taylor & Company, from T o w n s e n d ,  
Spec ia l  J u d g e ,  a t  October Term, 1927, of HALIFAX. Reversed. 

Action upon a check drawn by defendants, 0. B. Taylor & Company, 
on the Bank of Thi takers ,  and endorsed by the payee therein to plaintiff. 
The  check was thereafter deposited by plaintiff, the holder thereof, with 
defendant, Farmers and Ilc-rchants Bank. The said bank entered the 
amount of the said check as a credit upon plaintiff's account with i t ;  
subsequently, it  charged plaintiff's account with the amount of the 
check, upon i ts  contc~ltiori that  said check had not been paid by the 
Bank of Whitakers, upon its presentment for payment. 

The  controversy between the parties to this action arises upon their 
respective contentions ( I )  as to whether upon the facts agreed the said 
check was duly presented to and paid bg the Bank of Whitakers, and 
(2 )  if said check was not so presented and paid, as to whether plaintiff 
used due diligence in presenting said check to the drawee bank. The  
court was of opinion that  upon the facts agreed the said check was not 
paid by the Bank of Whitakers, upon its presentment. The  issue sub- 
mitted to the jury was answered as follows: 

"Did the plaintiff use due diligence in presenting the check sued upon 
for collection? Answer : Yes." 

From judgment that  plaintiff recorer of the defendants, 0. B. Tay- 
lor fi: Company the amount of the check, with interest thereon from 
21 December, 1925, said defendants appealed to the Supreme Court. 

J o s e p h  P. P i p p i n  a n d  Dunn (e. J o h n s o n  for  plainti#.  
Coo lcy  d H o n e  for  d e f e n d a n f s ,  0. B. T a y l o r  (e. C o m p a n y .  

COKKOR, J. The parties to this action filed herein a statenlent of facts 
agreed upon by them. I t  mas agreed that  said statement should be read 
to the jury, a t  the trial of the action, and that  the facts stated therein, 
as alleged in the pleadings, should be taken as true. I t  n7as further 
agreed that  each party reserved the right to offer evidence a t  the tr ial  to 
establish additional facts, i n  support of his contention, if he so desired. 
No evidence, however, was offered by either party. The  respective con- 
tentions of both plaintiff and the defendants mere submitted to the court 
and jury upon the statement of facts agreed. Defendants, 0. B. Tag- 
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lor 8: Company, moved that upon these facts the action be dismissed as 
upon nonsuit. The  motion was denied. Defendants' first assignment of 
error, upon their appeal to this Court, is based upon the exception to 
the denial of their motion. 

The facts set out in the agreed statement are substantially as follows: 
On 17 December, 1925, defendants, 0. B. Taylor & Company, merchants 
engaged in  business at  Whitakers, N. C., drew their check on the Bank 
of Whitakers for the sum of $390.55, payable to Lewis Lynch or order; 
they delivered this check to the said Lynch for value. 'Thereafter the 
said Lewis Lynch, for value, endorsed and delivered the (*heck to plain- 
tiff, who is a resident of Halifax County, N. C. 

On 21 December, 1925, plaintiff deposited said check, endorsed to 
him by the payee, with the defendant, Farmers and Merchants Bank, at  
Littleton, N. C. I n  making said deposit plaintiff used a deposit slip, on 
which are printed the following words: "A11 items are accepted at  the 
depositor's risk until we have received final actual payment. We assume 
no liability beyond due diligence in  forwarding items to any bank or 
collection agency." 

On the date of said deposit the account of plaintiff with said Farmers 
and Merchants Bank was credited with the amount of said check. On 
the same day, to wit, 21 December, 1925, the Farmers and Merchants 
Bank forwarded said check to one of its correspondent banks for collec- 
tion. The check was thereafter, to wit, on 24 December, 1325, forwarded 
by a bank which had received it,  i n  due course, for collection, to the 
Bank of Whitakers. The Bank of Whitakers received the check, and 
on 29 December, 1925, charged same to the acBcount of defendants, 0. B. 
Taylor & Company, and marked the same "Paid." The said check, duly 
canceled, was returned by the Bank of Whitakers to said defendants, the 
drawers thereof, on or about 1 January,  1926. At all times, from 
17 December, 1925, the date on which the rheck was drawn, until 29 
December, 1925, the date 011 which i t  was charged to their account, de- 
fendants, 0. B. Taylor 6: Company, had on deposit with the Bank of 
Whitakers an amount in excess of the amount of said check. 

On the next day after the day on which the said check was charged to 
the account of defendants and marked ('Paid," as aforesaid, to wit, on 
30 December, 1825, the Bank of Whitakers remitted for ihe proceeds of 
said check to the bank from which it received said check by its draft  on 
the National Bank of Commerce of Norfolk, Va. Pr ior  to the presenta- 
tion of said draft  to the National Bank of Commerce, the Bank of 
Whitakers ceased to do business. I t  was closed by the Elank Examiner 
of the State of North Carolina on 4 January,  1926, because of i ts  insol- 
vency. I t s  assets are now in the hands of a receiver. The draft  of the 
Bank of Whitakers on the National Bank of Commerce, by which the 
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Bank of mhitakers remitted for the proceeds of the checks drawn on 
said bank by defendants, 0. B.  Taylor 8: Company, was not paid upon 
presentment. On  8 January,  1926, the defendant, Farmers and Ner-  
chants Bank charged the amount of the check deposited with i t  by 
plaintiff to plaintiff's account, upon its contention that  said check had 
not been paid by the Bank of Whitakers, upon its due presentment. 

Upon the foregoing facts the court was of opinion that  the check 
drawn by defendants, 0. B. Taylor 8: Company, had not been paid by 
the Bank of Whitakers, and that  said defendants, as  drawers of the 
check mere liable to plaintiff, if the plaintiff had used due diligence in 
presenting said check to the drawee bank for payment. I n  accordance 
with this opinion the court denied the motion that  the action be dis- 
missed as of nonsuit and submitted the issue set out i n  the record to the 
jury. 

Defendants' assignment of error, based upon their exception to the 
refusal of the court to allow their motion that  the action be dismissed, as 
upon nonsuit, upon the facts agreed, no evidence tending to show addi- 
tional facts having been offered by either party a t  the tr ial  must be 
sustained. 

Upon the facts agreed, defendants' check on the Bank of Whitakers 
was paid. Lifchfield v. Reid,  anfe, 161; Dewey v. Margolis, ante, 307. 
Defendants were thereby discharged of liability, as drawers of the check, 
to plaintiff, as holder thereof, by endorsement of the payee. The  ques- 
tion as to due diligence on the part  of plaintiff i n  presenting the check 
for payment does not arise upon the facts agreed, and is  not determina- 
t i re  of the plaintiff's right to recover of defendants. 

Defendants' motion should hare  been allowed and judgment entered 
dismissing the action. 

Reversed. 

I. nf. BROWN, IKDIVIDUALLY. A X D  AS EXECUTOR OF JOSIAH BROWS, v. nIINivE: 
BRITTON BROWN, N. H. BROWN AND BRUCE BROWX. 

(Filed 14 March, 1028.) 

1. Wills-Rights and Liabilities of Devisees and Legatees-Advancements 
-Construction of Wills. 

When a testator has died leaving an estate from which he specifically 
excludes two of his children as his heirs at law, stating that he had 
given each of them, as advancements, his portion of the inheritance, and 
that they were to receive nothing as such heirs: Held, a codicil to the 
will providing for the upkeep of a burial place on the "home place," and 
also providing that should there be a residue of his personal property it 
should be equally divided among his heirs at law, refers to such heirs 
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that were not excluded by the express terms of the will. In this case 
each of the excluded heirs had esecuted a recorded writing to the effect 
that he had received his full share of the inheritance, IS stated in the 
will. 

2. Wills4onstruction-Genera1 Rules. 
Where the testator has added codicils to his will the ,will will be con- 

strued with the codicils so as to effectuate the intent of the testator, as 
expressed by tlie entire writing. 

APPEAL by defendants, N. H. Brown and Bruce Brown, from Yunn ,  J., 
at  Sovember Term, 1927, of BERTIE. Affirmed. 

The following judgment was rendered by the court below: "This 
cause coming on to be heard a t  this term before his Honor, R. A. Nunn, 
judge, and the same being heard, and by consent of the parties the same 
being heard before judge upon all matters raised in said pleadings; and 
i t  further appearing to the court, and being admitted in court by both 
plaintiff and defendants, that  only questions of law are involved, and 
that there are no issues of fact to be passed upon by a jury, and the 
court being requested to find the facts and state tlie condusions of law 
arising thereon, the court finds the following facts, to wit : 

1. That  Josiah Brown died testate on 25 June,  1926, and his  last will 
and testament and two codicils attached thereto as a part  of the said 
d l  ve re  duly admitted to probate and recorded in  the oflice of the clerk 
of the Superior Court of Bertie County, ~vhich  mill and codicils the 
court finds to be the last will and testament of the said Josiah Brown, 
and the same are  made a par t  of this judgmcwt. 

2. That  I. 31. B r o ~ i n ,  the executor named therein, has duly qualified 
as executor of the said estate, and is now acting as such. 

3. That  only the right to certain personal property is in controversy 
in this action, and the same was brought for the purposl: of construing 
the said will and codicils and determining the disposition of thirteen 
shares of bank stock and a note of six hui1drt.d dollars now in  the hands 
of the executor and unadministered, also one $100 Liberty Bond, and 
$500 cash. 

4. That  Bruce Brown is the only heir at law of Tulie C. Brown, who 
was a son of Josiah Brown. 

5. That  Malinda Brou-n, wife of Josiah Brown, is  Jead, and that  
JIinnie Britton Brown, S. H. Brown, Bruce  brow^, and I. M. Brown, 
are the sole heirs a t  l a ~ v  and distributees of the said Josiah Brown under 
the law. 

6. That  Tulie C. Brown executed an  agreement of record in Book 105, 
page 486, office of the register of deeds for Bertie Count,p, releasing his 
interest in his father's estate, which agreement is  referred to in I tem 8 
of the said will. 
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7. That  N. H. Brown executed a similar agreement of record in 
Book 114, page 141, office of register of deeds for Bertie County, and 
which is referred to in I tem 9 of the said will. 

And upon such facts appearing to the court, the court being of the 
opinion that  Bruce Brown and K. H. Brown take nothing by virtue of 
the said will, as appears from items 8 and 9 thereof, and other parts  of 
said will, and the court being also of the opinion tha t  under I tem 7 of the 
said will the bank stock, Liberty Bond, $500 in  money, and note of $600 
were not intended by the said testator to pass absolutely under said 
item to Minnie Britton Brown, but that  under the last clause of the 
second codicil, executed 24 February, 1923, the said Ninnie  Britton 
Brown and I. 31. Brown share equally in  said personal property: 

I t  is therefore ordered, considered, adjudged and decreed that I. 11. 
Brown, executor, distribute the said property equally to I. 31. Brown 
and Minnie Britton Brown, after paying all debts and costs of adminis- 
tration. 

I t  is further adjudged that  I. 11. B r o n n  and Minnie Brit ton Brown 
are the on-ners of the said thirteen shares of bank stock, the said Liberty 
Bond, the note for $600 and the $500 cash, i n  equal proportions. 

I t  is  further adjudged that  N. H. B r o ~ ~ n  and Bruce Brown own no 
right, title, interest or estate i n  and to the aforesaid property, and are 
not entitled to share in the said personal property, and that  the plaintiff 
go hence vithout day as to all of their demands and recorer his costs, 
the same td bc taxed by the clerk of this court." 

The  other necessary facts will be set forth in  the opinion. The  only 
exception and assignment of error was to the judgment of the court 
below. 

Craig & Pritclrett for p l a i n t i f .  
Edgar T .  Sn ipes  and W i n s t o n ,  Xaf thews & R e n n e y  for defe?tdants. 

CLARKSON, J. The court below by consent found the facts. Josiah 
Brown died 25 June, 1926, and left a will with two codicils. I. M. 
Brown, plaintiff, xvas left executor. There mas no caveat to the will. 
H i s  wife, Malinda B r o ~ m ,  died after the will was made and before tho 
first codicil was made. H e  left four children: (1 )  Xinnie  Britton 
Brown, ( 2 )  h'. H. Brown, ( 3 )  I. 11. Bromn, (4)  Tulie C. Brown, - ~ h o  
is dead and who left one heir a t  law, Bruce Bromn, one of the defendants. 

I n  the findings of facts we have: "That Tulie C. Brown executed an 
agreement of record in Book 105, page 486, office of the register of deeds 
for Bertie County, releasing his  interest in his father's estate, n-hich 
agreement is referred to in I tem 8 of the said will; that  N. H. Brow11 



318 I N  T H E  SUPREME COURT. [I95 

executed a similar agreement of record in Book 114, page 141, office of 
the register of deeds for Bertie County, and which is referred to in 
Item 9 of the said will." 

Items 8 and 9 of the will are as follows: 
"Item 8. My son, Tulie Chesson, has been amply provided for during 

my lifetime. I have given him the farm known as the Willis Barrett 
farm, besides repairing the dwelling-house on said farm and also giving 
him a horse and a year's provision, all of which farm and other pro- 
visions made for him I have made as an advancement, and what I have 
given him is all the share that I wish him to have in  my estate, and he 
is not to share in my lands or other property which may belong to my 
estate at  my death. My son Tulie and I fully understand each other, 
as is evidenced by a contract which we have heretofore made and exe- 
cuted between each other, which is of record in Book 105, page 486, 
register of deeds office for Bertie County, North Carolina, and said con- 
tract is referred to and made a part of this my last will and testament. 

"Item 9. My beloved son, Newton Henry, is not to share in my estate 
at my death, neither real, personal or mixed, because he has been amply 
provided for during my lifetime, as evidenced by an instrument of writ- 
ing of record in Book 114, page 141, register of deeds office for Bertie 
County, N. C., which record is referred to and made a part of my last 
will and testament. The advancement mhich I have made to my son 
Newton Henry consists of the home place on which he now lives, a horse 
and other personalty which is in full settlement with him of all right of 
claim in my estate." 

I t  will be noted that as to Tulie C. Bromn, the will distinctly says: 
"What I have given him is all the share thait I wish h im f o  have i n  m y  
estate, and he i s  not to share i n  m y  lands or other property which may 
belong to m y  estate ab m y  death." As to N .  H. Bromn, the will distinctly 
says: " I s  not to share i n  m y  estafe at m y  deafh, neither r d ,  personal or 
mixed, because hd has been amply provided for during m y  lifetime." 

The contracts under seal between Josiah Brown and the two sons, 
Tulie C. Brown and N. H. Brown, were both recorded and recitals in 
each are as follows: "Having received a71 of m y  sha:+e of property 
whereof I (toould) be entitled to i n  m y  father's and mother's estate, 
. . . feeling satisfied that I have received m y  full share of property 
whereof I am heir and that I shall not be entitled to no (any)  more 
property i n  m y  father's and mother's estate during their l ife,  nor shall 
I be entitled to any mo7e at their death." The contract with Tulie C. 
Brown was dated 1 January, 1901, and N. R. Brown, 15 April, 1902. 

The will of Josiah Brown was made 6 October, 1910, the first codicil 
11 June, 1914, and the second 24 February, 1923. 
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The second codicil has reference with particularity to a trust fund of 
$500 to be used for the upkeep of the family burying ground. I n  the 
will he mentions that i t  is his will and desire that his body be buried in 
the graveyard on my '(home place," and one-half acre to be reserved, 
"embracing the graveyard to be used as a burying ground for my 
descendants." The codicil says: "Wishing to preserve and keep sacred 
from the hands of vandalism the graveyard or cemetery where sleep my 
wife and children, and where I expect to make my last resting place, i t  
is my will and desire that the said graveyard be kept and preserved with 
sacred care." 

The last clause of this second codicil is where defendants claim their 
rights arise, which is as follows: " l f  there should be a n y  property 
remaining a f ter  the same has been divided according t o  m y  last will and 
testament and the two codicils, i t  i s  m y  will and desire that  it be divided 
equally among m y  heirs at law under the c a n o m  of descent." 

But, on the other hand, plaintiffs claim the first part  of the second 
codicil shows that defendants, N. H. Brown and Bruce Brown (only 
heir of Tulie C. Brown) can have no interest, as the second codicil says: 
"I, Josiah Brown,  of said county and State ,  malza th i s  second codicil to 
m y  last will  and testament, and dated 6 October, 1910, which I r a t i f y  
and confirm, as also the codicil dated 11 J u n e ,  1914." 

The court below in construing the mill excluded N. H. Brown and 
Bruce Brown from any participation in certain of the personal property, 
and adjudged that Minnie Britton Brown, who does not appeal, and 
I. X. Brown, plaintiff, is entitled to the same. I n  this we think the 
court below correct. 

From the contracts and will it clearly appears that  the testator had 
fully provided for N. H. Brown and Tulie C. Brown, father of Bruce 
Brown. In fact, N. H. Brown and Tulie C. Brown, under their hands 
and seals signed a solemn agreement to that effect. This agreement was 
specifically referred to in the will and they in the will, by clear language, 
were excluded from any further share. 

We  do not think that the latter part of the second codicil gave them 
anything additional. The will and codicils are to be construed as a 
whole. The clear language of the contracts and will mas to the effect 
that  N. H. Brown and Tulie C. Brown, father of Bruce Brown, were to 
get nothing from the estate. The first part  of the second codicil ratifies 
and confirms the will, which gives them nothing, and the latter part of 
the second codicil divides the remaining property "equally among my 
heirs a t  lam," me think, namely: I. 11. Brown and Minnie Britton 
Brown, the two children who had not been previously provided for and 
only provided for by the will. They were the heirs at  law referred to. 
T e  think this construction is further borne out by the reason of the 
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fact that i n  I t em 12 of the will, before he appoints the executor, he 
gives certain life insurance "to my beloved daughter Minnie Britton 
(Brown) and Isaac McCony (Brown) to shore and share alike." Fur-  
ther in  the contracts both N. H. Brown and Tulie C. Brown agree that  
they have received their full share of property "whereof I am heir." We 
think they have no rights under the will. I f  anything mo1.e was intended 
to be given them, the testator could have so said. We must construe the 
will and codicils together-the last codicil ratifies and confirms the will 
that gave N. H. Brown and Tulie C. Brown, father of Bruce Brown, 
nothing, and the will refers to the contracts in  which they agree that 
they have received their full share. 

I t  is said in  Patterson v. XcCorrnick, 181 N .  C., at  p. 313: "It  must 
be construed, 'taking i t  by its all four corners' and according to the 
intent of the testator as we conceive i t  to be upon the face thereof and 
according to the circumstances attendant. T e  can derive but little help 
from adjudicated cases upon facts more or less different from those in 
this case, for hardly ever can the facts and the language be identical in 
any two cases. I n  the construction of a will, therefore, ' l h e r y  tub must 
stand on i ts  own bottom,' except as to the meaning of words and phrases 
of a settled legal purport. The object is to ar r i re  at, if possible, the 
intention and meaning of the testator as expressed in  the language used 
by him." Edrnonson v. Leigh, 189 E. C., 196; Scales v. Barringer, 192 
X. C., 94; Walker v. Trollinger, 192 N .  C., 744. 

For  the reason given the judgment below is 
Affirmed. 

'Ar. J. ENNIS, R. B. CEOWDER A N D  WIFE, AIRS. E. E. CROWDER; S. E. 
WILLIAJIS AND WIFE, JIRS. SUSANNA WILLIAMS; A N. MATHEWS 
A N D  WIFE, MRS. SALLIE JlAlTIEWS; MKS. NANNIE ENNIS, WIDOW 
OF W. I?. ENNIS, DECEASED; A. C. ESNIS AND CHESTER L. ENNIS, 
WHO IS A MIROR, AND APPEARS HEREIN B Y  HIS DULY APPOINTED AND 

ACTING GUARDIAN, MRS. NAXNIE I. ENNIS, v. W. V. ENNIS, B. F. 
BlcLEOD, TRUSTEE, BANK O F  BUIE'S CREEK, A CORPORATIOR, A N D  

THE FEDERAL LAND BANK O F  COLUMBIA, S. C., A CORPORATIOX. 

(Filed 14 March, 1928.) 

Adverse Possession-What Constitutes Color of Title. 
As to whether a deed is champertous which conveys to I he grantor's son 

certain described lands, reserving to the grantor and his wife a life 
estate, given in consideration of the grantee's successfully maintaining a 
suit to clear the title to the lands conveyed, quere? and, Held ,  the deed is 
sufficient color of title after registration and after the falling in of the 
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reserved life estate, to ripen the title in the grantee after seven years 
adverse possession of the land, held openly and notoriously and under 
known and visible metes and bounds. 

APPEAL by plaintiffs from Grady, J. (a t  Chambers in Smithfield, 
14 December, 1927). From HARKETT. Affirmed. 

The judgment of the court below is  as follows : 
"This cause came on for hearing a t  Smithfield, N. C., on 14  December, 

1927, all parties being represented by counsel, and the case was sub- 
mitted for judgment upon the pleadings and adn~issions of the parties 
made a t  the hearing; and upon said admissions the following facts are 
found to be true:  

"The plaintiffs are the heirs a t  lam of A. J. Ennis, who died intestate 
in Harnet t  County during the month of Narch,  1916. 

"Some years prior to  his death the said A. J. Ennis borrowed certain 
moneys from one John A. Mat them,  and a deed mas made to said X a t -  
thews by said A. J. Ennis and wife, with the understanding a t  the time 
that said deed was to operate as a mortgage deed, and thereafter the 
debt intended to be secured thereby x a s  paid off, and a deed demanded 
of said Matthews by the grantors in said deed; but said Matthews 
refused to reconvey said lands to the said A. J. Ennis. 

"On 13 March, 1911, said A. J. Ennis and n i f e  executed a deed to the 
defendant, W. V. Ennis, conveying to him the lands theretofore con- 
reyed to said John  A. Illatthem, in vhich  the following recitals appear:  

"'Whereas, the parties of the first part executed and delivered to 
John A.  Matthews in the year 1893 a deed for certain tract of land upon 
certain conditions, if complied TI it11 by the parties of thc first part, it 
was to be corireyed back to them; and nhereas the parties of thc first 
part offered to comply with the conditions and ileniantietl a deed of the 
said land;  and whereas the said John -1. Xatthews refused to conTej- 
the same back to them; now, therefore, the parties of the first part, in 
consideration of the party of the second part  agreeing to prosecute a suit 
for the said land in the Superior Court of Harnett  County for the re- 
covery of said land, and for the further consideration of the lore and 
affection me ha re  for the said W. V. Ennis (our son), the parties of the 
first part  ha re  bargained and sold,' etc. 

('Then follows the conreying clause and description of the lands, all 
of which will appear by reference to said deed, which is  recorded in the 
register's office of Harnet t  County, i n  Book S o .  5, a t  page 21; and the 
said deed as registered is  made a part  of this finding of fact. ( I n  
habendurn to deed: 'To h a r e  and to hold the abore-described land sub- 
ject to our life estate unto the said W. V. Ennis, his heirs and assigns 
forever.') 
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"After the execution of said deed the defendant, W. V. Ennis, caused 
a suit to be brought against John A. Matthew in  the Superior Court of 
Harnett County, i n  which A. J. Ennis was the plaintiff, m d  a judgment 
was rendered therein declaring the said A. J. Ennis the owner of said 
lands, which suit was brought pursuant to the agreement contained in 
the deed above referred to. The judgment mas docketed on 28 Novem- 
ber, 1913, and the deed from A. J. Ennis and wife to W. V. Ennis was 
filed for registration on 20 November, 1913. 

"After the death of A. J. Ennis the defendant, TV. V. Ennis, entered 
into the possession of said lands, and held the same continuously, ad- 
versely, under said deed, and under known and visible boundaries up to 
the present time. 

"Catherine Ennis, wife of A. J. Ennis, died in the early part of the 
year 1916. 

"At the time of his death the said A. J. Ennis left surviving him cer- 
tain of the plaintiffs and ancestors of the plaintiffs, as his only heirs at  
law, all of whom were at that time over 21 years of age, and under no 
disability. 

'(This suit mas started on 26 November, 1927, more than eleven years 
after the death of A. J. Ennis, the grantor in said deed. 

"Upon the foregoing facts the court is of the opinion: 
'(First. That the contract between A. J. Ennis and W. V. Ennis was 

not champertous nor affected by maintenance as alleged in the com- 
plaint. 

"Second. That the plaintiffs' cause of action, if any they ever had, is 
barred by the statutes of limitations. 

"Wherefore, it is now considered by the court, ordered, adjudged and 
decreed, that the defendant, M. V. Ennis, is the owner of the lands 
described in the complaint, in fee simple, subject to the rights of his 
co-defendants as lien-holders; and it is further adjudged that the plain- 
tiffs are barred by the statutes of limitations, and this action is there- 
fore dismissed, and the costs of the same will be taxed against the plain- 
tiffs and C. H. Briggs, the surety on their prosecution bond." 

Charles Ross and John R. Hood for plaintiffs. 
Young ~6 Young for W .  V .  Ennis. 
B .  F. McLeod for Federal Land Bank of Columbia. 
Smith & McLeod for Bank of Buie's Creek. 

CLARIISON, J. The plaintiffs present the question: "Whether or not a 
deed from a father to a son, setting out in the face of the deed as con- 
sideration, the obligation of the son to institute and finance a suit in the 
father's name, is void by reason of the violation of the law of champerty 
and maintenance." It may be noted that the consideration is to "prose- 
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cute" a suit for the recovery of the land and also the further considera- 
tion of "lore and affection," and the land is deeded subject to a life 
estate of the grantor, father, and his wife Catherine. This  interesting 
question we think unnecessary for a decision of the action. 

The admissions in  the record disclose : "After the death of A. J. Ennis  
the defendant, W. V. Ennis, entered into the possession of said lands 
and held the same continuously, adversely, under said deed, and under 
known and visible boundaries up  to the present time. Catherine Ennis, 
wife of A. J. Ennis, died in the early part of the year 1916. At the time 
of his death the said A. J. Ennis left surviving him certain of the plain- 
tiffs and ancestors of the plaintiffs, as his only heirs at  law, all of 
whom were at  that time over 21 years of age, and under no disability. 
This suit was started on 26 Sovember, 1927, more than eleven years 
after the death of A. J. Ennis, the grantor in  said deed." 

The defendants in  their answer set u p  as a bar to the action: "That 
the plaintiffs' cause of action, if any they had, arose and accrued more 
than seven years prior to the commencement of this action, and the de- 
fendants expressly plead the seven-year statute of limitations in bar of 
their recovery; the defendant, W. V. Ennis, having been in possession 
of said lands under known and visible metes and bounds and occupied 
same adversely to the world." 

C. S., 428, is as follows: "When a person or those under whom he 
claims is and has been in  possession of any real property, under known 
and visible lines and boundaries and under colorable title, for seven 
years, no entry shall be made or action sustained against such possessor 
by a person haring any right or title to the same, except during the 
seven years next after his right or title has descended or accrued, who 
in  default of suing within that  time shall be excluded from any claim 
thereafter made; and such possession, so held, is a perpetual bar against 
all persons not under disability." 

Color of title is defined by Hoke, J., in  Smith v. Proctor, 139 N.  C., 
at  p. 324: "Is a paper-writing (usually a deed) which professes and 
appears to pass the title, but fails to do so." A deed to which the privy 
examination of the married woman is  not taken is color of title. Nor- 
wood v. Totten, 166 X. C., p. 648, and cases cited. Barbee v. Bumpass, 
191 N .  C., 521; Booth v. Hairston, 193 N .  C., 278. 

I n  Garner v. Homer, 191 N.  C., a t  p. 540, i t  is held: "Failure to com- 
ply with C. S., 2515, renders a deed void, although i t  is good as color 
of title. Best v. Utley, 189 N.  C., 361"; Whitten v. Peace, 188 N. C., 
298. 

"Adverse possession, which will ripen a defective title, must be of a 
character to subject the occupant to action." Smith v. Proctor, supra, 
at  pp. 324-25. 
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I t  i s  admit ted t h a t  the  parties, claimants, were sui j u m .  T h e y  could 
have brought  a n  action against W. V. Enriis, who wai3 i n  possession 
"under known and  visible lines and  boundaries," within the  seven years, 
bu t  they failed to  d o  so. 

K e  hal-e held t h a t  a mar r ied  woman's deed, without  p r ivy  examina- 
tion or  fa i lu re  to  comply wi th  C. S., 2515, al though void, is color of 
title. Under  the definition g i r e n  of color of title, conceding but  not 
deciding tha t  the  deed "professw and appears  to  pass the  tit le,  but  fai ls  
to do so," yet  i t  i s  color of title. I t  was on record and  t h e  plaintiffs had 
notice of i t .  Under  t h e  facts  and  circumstances of this  case the  plea of 
sf\-en years  s ta tu te  of l imitat ions is a bar  to  the action. Dill ~ o r ~ o r a f i o n  
2 ' .  Dov.ns, a n t c ,  189. 

F o r  the  reasons given t h e  judgment  is  
Affirmed. 

(Filed 14 March, 1028.) 

1. Wills-Rules of Construction in General. 
h will does not admit of judicial interpretation when the ~vords and 

phrases therein used, taken in their ordinary meaniup in connection with 
the subject-matter, and from the writing a s  a whole, c le ,~rly and unmis- 
takably espress the testator's intent as  what part of the ec:tate each clesiq- 
nated beileficinry is to receil-e thereunder. 

2. Same. 
In  construii~g a will the courts will reasonably reconcile apparent re- 

pugnancies, when this can be reasonably done; and to admit a legal inter- 
pretatio~i of apparently conflicting intents the conclusion reached must be 
convincing. 

3. Wills-Construction-NRture of Estates  and Interests Created. 
Where the testator bequeaths to his wife his property for life "without 

bond" and "gives" her the personalty of the estate "together with rents" 
from certain of his lands, and provides that a t  her death the lands shall be 
sold and the proceeds equally distributed between their cl-ildren. and this 
appears in one clause of the will in connected sequence: Held, the word 
"give" applies to all the personalty bequeathed to the wife and the limitn- 
tion over to the children equally applies, thus giving the wife only a life 
interest in the personalty other than that to be derived from the sale of 
the lancls specified. 

C o s s o ~ ,  J., did not sit. 

APPEAL by  M a r y  W. Mil lard,  a defendant, f r o m  Harris, J., a t  J a n u a r y  
Term,  1928, of DUPLIN. 
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A. I?. Williams, Sr., late of Duplin County, died during the month of 
Xay,  1926, leaving Rosalind J. Williams, his widow, and the following 
named children as his only heirs at  law, to wi t :  N a r y  '8. Millard, 
Eliza W. Best, Rosalind W. Bryan, Albert F. Williams ( J r . ) ,  Estelle W. 
Sparks, and Lucile W. Elliott. 

On 19 April, 1922, he made a will appointing the plaintiff his 
executor, and on 12 May, 1926, the will was duly admitted to probate in 
common form. I t  contains the following provisions : "Revoking all 
former wills by me made, I give all my personal property of every kind 
to my beloved wife, Rosalind J. Williams, together with the use of, and 
the rents from all of the real estate that  I may be possessed of at  the 
time of my death without bond, during her life. After the death of my 
beloved wife, i t  is my wish and desire that all of my real estate, except 
the Witherington lands, be sold by my executor, after due advertisement, 
and the proceeds arising from such sale and all other funds belonging to 
in7 estate be equally divided between my children, Eliza W. Best, Rosa- 
lind W. Bryan, Albert F. Williams, Estelle W. Sparks and Lucile W. 
Elliott, i n  equal shares, and to my daughter, Nary ,  I give the sum of 
five dollars, and no more." The plaintiff brought suit to obtain the 
advice of the court relative to the construction and legal effect of this 
clause, the primary question being whether the testator bequeathed to 
his wife his personal property absolutely or only for her life. The trial 
court being of opinion that  she took only a life estate in  the personal 
property, gave judgment accordingly, from which upon exceptions duly 
entered the defendant, Mary W. Millard, appealed. 

Gavin & Boney and Beasley & Stevens for appellant. 
Connor & Hill for other devisees. 

h a m ,  J. I f  a devise is set forth in clear and unequivocal language 
there is no occasion for judicial interpretation; but if doubt exists resort 
may be had to certain arbitrary canons of construction which are de- 
signed to give a definite meaning to particular forms of expression. The 
fundamental object of construction is to ascertain and give effect to the 
intention of the testator as declared in his will; and in  seeking to dis- 
cover his intention we must inspect all the provisions in  the light of the 
presumption that  the testator u'sed words in their ordinary sense and 
that every part  of the will indicates a n  intelligent purpose. I f  possible 
apparent repugnancies must be reconciled, for, as suggested in  Dalton v. 
Scales, 37 K. C., 521, i t  is not to be admitted, unless the conclusion is 
irresistible, that  the testator had two inconsistent intents. And no less 
pertinent is the principle that words, phrases, or clauses used in one part 
of a will may be explained, controlled, or limited in their application by 
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the language employed by the testator in another part of the same instru- 
ment. Campbell v. Cronly, 150 N.  C., 469; Satterwaits v. Wilkinson, 
173 N. C., 38; JfcIver v. NcKinney, 184 N. C., 393; Go~don @. Ehring- 
haus, 190 N. C., 147; Scales v. Barringer, 192 N.  C., 95. 

Let us apply these familiar principles in our endeavor to ascertain 
the testator's intention with respect to his personal property-specifi- 
cally whether he bequeathed it to his wife without limitaxion or only for 
her life; for upon a proper determination of this questicln the rights of 
the parties depend. The disposition of his personal property and of the 
rents from and the use of his real estate is expressed in these words: 
"I give all my personal property of every kind to my beloved wife, 
Rosalind J. Williams, together with the use of, and the rents of all of 
the real estate that I may be possessed of at  the time of my death with- 
out bond, during her life." This item reveals several significant facts: 
There is one sentence; only one "disposing word"-the word "give," 
which applies equally to the personal property, the rents, and the use of 
the land; the last words, "during her life," are set apart and given a place 
which apparently indicates an intent that they should limit and define 
the quantity of the entire preceding gift ;  and immediately preceding 
these are the words "without bond." 

The personal property is bequeathed "together with" the rents and 
use of the real estate-i. e., along with, or in  union or combination with 
the latter. The expression is copulative, connecting the two gifts. I n  a 
case entitled Anonymous, 3 N. C., 161, it is recorded that the testator 
had devised to his wife a slave "and also lands for life"; and the court 
held that the words "and also" continued the clause and that the limita- 
tion "for life" referred to all that preceded. I n  Black v. Ray, 18 N.  C., 
334, the contested clause of the will was as follows: "To my dearly 
beloved wife, Effy Black, I bequeath (certain slaves), and my horses, 
and one-half of my cattle; my hogs, sheep, and household furniture; my 
plantation, with all the lands adjoining to it, during her lifetime." 
Rufin, C. J., construed the devise in  these words: "The gift of the slaves 
and land, and all the other articles, is in the same sentence. There is 
but a single disposing word, 'bequeath,' in  the beginning of the clause, 
which extends to each thing given ; and there is but one expression direct- 
ing the quantity of estate, 'during her lifetime,' which i83 in the end of 
it, and necessarily controls the interest in each subject of the gift." Con- 
cerning this interpretation n'ash J., afterwards remarked in Williams v. 
NcComh, 38 N.  C., 450, "No other construction could be placed on the 
words, with any regard to the ordinary rules of construction." These 
cases bear directly upon the point in question, and the application of the 
principle therein announced is specially appropriate here because forti- 
fied by other parts of the will now under consideration. Why insert the 
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words "without bond" if the testator intended that the legatee should 
have the unqualified ownership of the personal property? The object of 
a bond, if i t  had been required, would evidently have been the preserva- 
tion of the personal property during the life of the legatee and its subse- 
quent delivery to those entitled at  her death. 

Equally significant is the testator's direction that all his real estate, 
except the Witherington lands, should be sold after the death of his wife 
and that the proceeds arising therefrom and "all other funds" belonging 
to his estate should be equally distributed among the five designated 
children. The personal property, me are informed, consisted chiefly of 
money, securities, and other evidences of debt, each of which falls 
within the accepted definition of the word "funds." I n  view of these 
facts and of all the circumstances existing at  the time the mill was 
executed, we are convinced that the distribution of "all other funds'' 
included the personal property devised to Mrs. Williams. The phrase, 
"belonging to my estate,'' signifies nothing more than composing a part of 
"my estate," which as used here embraces both real and personal prop- 
erty. Powell v. Woodcock, 149 N. C., 235; Reid v. iVeal, 182 N. C., 192. 
Our conclusion is that Mrs. Williams acquired only a life estate in the 
personal property bequeathed her, and that after her death i t  was subject 
to division as provided in her husband's will. The judgment is 

Affirmed. 

CONNOR, J., did not sit. 

STATE v. DICK McLAWHORN AND LEVY MANNING. 

(Filed 14 illarch, 1928.) 

Criminal Law-Evidencecharacter Evidence. 
When a character witness states within the rule that the defendant, 

tried for  violating the prohibition law, mas a man of bad character, and 
voluntarily adds, "I have had several reports on him," and it is made to 
appear that the opinion of the witness was not based on such reports: 
Held, not reversible error. 8. v. Butler, 177 N .  C., 585, cited as controlling; 
S. v. Mills, 184 N. C., 694, cited and distinguished. 

CRIMINAL ACTIOR, before Lyon, J., at October Term, 1027, of PITT. 
The defendants were tried upon bills of indictment charging them 

with the manufacture and possession of intoxicating liquor. The jury 
returned a verdict of guilty as to each defendant, recommending mercy. 
From judgment pronounced upon the verdict the defendants appealed. 
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Attorney-General Brummif t  and rlssisfanf Attorney-General ATash for 
the State. 

Albion Dunn for defendants. 

PER CURIARI. A witness for the State was asked the following wes -  - .  
tion: "Do you know the general reputation of Dick McLawhorn prior to 
this?" The witness replied: "Why it's bad for making and selling whis- 
key. I have had several reports on him." The defendant XcLawhorn 
objected to the last par t  of the answer, and moved that  i t  be stricken out. 
The tr ial  judge denied the motion, and the defendan,; excepted and 
assigned the ruling as error. I n  support of the validity of the excep- 
tion the defendants relied upon S. v. Nills, 184 N.  C., 6194. TVe do not 
think the Mills case applicable. I n  that  case i t  affirma1;ively appeared 
that the witness did not profess to know the general reputation of the 
defendant, stating, "All I can tell you is  the report to me what people 
said to me. H e  was reported to me as a man handling liquor." 

I n  the case a t  bar the witness makes a ~ o s i t i v e  declaration as to the 
reputation of the defendant, and i t  does not appear that his knowledge 
of the reputation of the defendant was based entirely upcn such reports. 
It fur ther  appears that  the portion of the answer objlxted to was a 
voluntary statement of the witness. I n  our opinion the principle an- 
nounced in  S. 21. Butler, 177 K. C., 585, is determinative of the merit of 
the exception. 

There are other exceptions i n  the record, but  upon examination of 
them we are of the opinion that  they are  not of sufficient importance to 

. - 

warrant  a new trial. 
N o  error. 

P O R T E R  & PECK r. W E S T  CONSTRUCTIOS COIIPAXT. 

(Filed 21 March, 1928.) 

1. Contracts-EvidenceExtrinsic Evidence--Intent of Parties. 
Where a written contract between the parties is susceptible of esplana- 

tion by extrinsic evidence, and substantially incorporates previous corre- 
spondence, an instruction is not reversible error that the jury could 
consider the correspondence in arriving a t  the intention of the parties. 

2. Trial-VerdictWhcn Request for Directed Verdict Properly Denied. 
A request for an instruction directing a verdict upon conflicting evidence 

is properly refused. 
3. Contracts-Action for Breach-Damages Waived. 

In  an action to recorer the contract price for the construction of a high- 
way, specifying a time limit for its completion, damages for the failure 
of the contractor to complete the work within the time specified is not 
recoverable when the evidence discloses that no claim wa13 made therefor. 
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PORTER v. CONSTRUCTIO~Y Co. 

4. Contracts-PerformancoAccetance of Performance-Evidence. 
In an action to recover the contract price for the building of a h i z l~ \~ny  

wherein the question of the acceptance of the work was iuvolved, the 
refusal of the court to instruct the jury that a certain ern~loyee was not 
authorized to accept the work is not error when there is evidence that it 
was acquiesced in by one authorized to accept it. 

5. Instructions-Subject-Matter-Agreement of Parties. 
Where the attorneys of the partics litigant have by agreement written 

out their respective contentions and submitted them to the court without 
any objection taken a t  the time, it may not be success full^ coutende~l 
after rerdict that it was erroneous for the trial judge in his instructions 
to give some of the contentions of the opgosing party to the jury. 

APPEAL by defendant from Lyon, J., at  October Term, 1927, of PITT. 
S o  error. 

Pr ior  to 7 April, 1922, the defendant entered into a contract with the 
State Highway Commission by the terms of which i t  mas to build a road 
from the boundary line of Lenoir and Craven to Fort  Barnwell i n  the 
latter county; and on 7 April, 1922, the plaintiff and the defendant, with 
the approval of the State Highway Commission, mutually executed a 
written contract by which certain work on the proposed road was sublet 
to the plaintiffs. The plaintiffs were bound by all the terms of the 
contract between the defendant and the State Highway Commiss io~ and 
were to do their work in strict conformity with its requirements. Alleg- 
ing that they had completed the work in accordance with their contract, 
they brought suit against the defendant to recover the amount claimed 
to be due them, to wit, $2,178.36 with interest a t  6% from 1 July,  1923. 
The defendant in its answer denied liability and alleged that  the plain- 
tiffs without cause had abandoned their contract and had left unfinished 
a considerable part of their work; that for this reason the defendant 
had been compelled to complete the contract and had thereby suffered 
loss in the sum of $4,912.22, for which the plaintiffs and their bond 
mere liable. The case was referred and afterwards, upon exceptions filed 
to the referee's report, i t  came on to be heard in  term, when the jury 
returned the following verdict : 

1. Did the plaintiffs and the defendant enter into a contract for work 
to be done in and upon Highway No. 10, as alleged in  the pleadings? 
Answer : Yes. 

2. Did the plaintiffs perform their said contract, as alleged in the 
complaint ? Answer : Yes. 

3. Is the defendant, West Construction Company, indebted to the 
plaintiffs, and if so, i n  what amount? Answer: $2,176.36 with interest 
from 31 July,  1923. 

4. Are the plaintiffs, Porter  & Peck, indebted to the defendant, West 
Construction Company, and if so, in what amount ? Answer : Xothing. 
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The plaintiffs admitted that they owed the defendant $1,476.15, and 
after deducting one amount from the other, including interest, the court 
gave judgment in favor of the plaintiffs for $886.14, with interest from 
27 October, 1927, and the defendant appealed upon err0.r assigned. 

Skinner, Coope~ & Whedbee and Albion Dunn for plaintiffs. 
F.  C. Harding, Cowper, Whitaker & Allen and Daw,son & Jones for 

def endalnt. 

 ADA^, J. On the hearing before the referee i t  was agreed by the 
parties that all objections to evidence not set out in  thcir briefs should 
be deemed withdrawn, and at  the trial in  term the judge found as a fact 
that pursuant to this agreement the defendant had waived its first 
eighteen exceptions and, moreover, had not objected to the referee's 
report. As this finding is not subject to review we are not required to 
express an opinion on the merits of any of these exceptions. 

The appellant requested this instruction; "The court further charges 
the jury that the contract between Porter & Peck and West Construc- 
tion Company is in no wise modified or changed by either the letter 
written by West Construction Company to C. Mi. Upham, State High- 
way Engineer, dated 20 March, 1922, or by letter writtrln to West Con- 
struction Company by Porter & Peck dated 11 February, 1922, being 
Exhibits C and B, respectively." The instruction was given with this 
addition: "but is  only an interpretation of the contract." The qualify- 
ing phrase is the basis of the nineteenth exception. 

Ordinarily a written contract merges antecedent correspondence and 
written instruments of prior date. The general rule is that where the 
entire contract is in  writing and the intention of the parties is to be 
gathered from it, the effect of the! instrument is a quesiion of law, but 
if the terms of the agreement are equivocal or susceptible of explanation 
by extrinsic evidence the jury under proper instructions may determine 
the meaning of the language employed. Young v. Jeff'reys, 20 N.  C., 
357; Spagins  v. White, 108 N.  C., 449; Patton v. Lumber Co., 179 
N.  C., 103. While this principle is to be observed, we do not perceive 
how the defendant has been prejudiced by the introduction of letters 
which do not differ materially from the terms of the contract on which 
the defendant relies. I n  the letter written by the plaintiffs to the de- 
fendant on 11 February, 1922, the grading is said to include the flat 
grade only and neither the subgrade for paving nor the building of the 
shoulders; in  the contract the plaintiffs agree to bring the grade within 
one-tenth of one foot (changed to two inches) of the finished grade for 
the full width of the entire roadway, '(finishing the surface flat." I n  
the letter written by the defendant t a  the engineer on 20 March, 1922, 
the only apparent inconsistency is found in the two phrrlses used by the 
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defendant in referring to its part of the work-"building the shoulders" 
and "finishing the shoulders." As admitted by the defendant in its 
brief, the plaintiffs were to grade the entire width of the roadway, but 
no part of this grading is known as building shoulders; when the pave- 
ment is laid the outer edges of the subgrade are made level with the 
pavement, and "building or finishing the shoulders" is a term used to 
describe this work. This the parties apparently understood. The plain- 
tiffs offered evidence that they had laid the flat surface according to the 
contract, and the defendant contended that its principal trouble was the 
character of their work. 

Exceptions 33, 35, 36 may be considered in connection with excep- 
tion 20, which is directed to his Honor's refusal to give this instruc- 
tion: "If the jury shall find the facts to be as testified to in this case 
they mill find- that the plaintiffs did not perform their contract, and 
therefore they will answer the second issue "No." 

The appellant stresses this exception as the most vital point in the 
appeal, and it may be granted that there is an array of eridence which 
tends to support its contention. But the determinative point is whether 
there is any evidence on the other side; if there is, no error was com- 
mitted in refusing to give the prayer. There is at  least some evidence 
that the plaintiffs completed the work they had contracted to do, as may 
be seen by reference to the testimony of Porter, Peck, and Sowell; and 
this evidence we cannot disregard. True, the contract provided for 
completion within one hundred working days of the work that was sub- 
let, and the defendant insists that according to the plaintiffs' own evi- 
dence the time had expired long before thework was done; but on the 
other hand L. B. West testified on behalf of the defendant: '(We made 
no claim against Porter & Peck for holding up the contract. I don't 
know just how long Porter & Peck took to do the work they did; that is, 
how many working days." . . . "The difficulty we had with them 
was to get them to comply with that clause in the contract that required 
them to bring the cuts and fills to within two inches of the finished 
grade, so that the cuts and fills would balance out in each 100-foot 
station. That was our main trouble with Porter & Peck." This, in 
effect, is an admission on the part of the defendant that it sought no 
damages against the plaintiffs for delay in performing their contract. 
These exceptions, therefore, are not meritorious, and from this view of 
the evidence it follows that the answer to the third issue is not, as the 
defendant contends, necessarily in  conflict with the answer to the second. 

The defendant requested an instruction that Embrey, an employee of 
the defendant, had no authority to accept partial performance of the 
plaintiffs' contract or to decide whether its contract had been performed. 
The prayer was refused and the defendant noted its twenty-first excep- 
tion. This instruction was precluded by Porter's testimony that he was 
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present when Embrey told West, the president of the defendant com- 
pany, that he had accepted the grade, and that neither West nor any one 
for him had demanded or insisted that the plaintiffs should build the 
shoulders. 

The contentions of the plaintiffs and those of the defendant were 
reduced to writing by their respective attorneys and in connection with 
the charge of the court they were submitted to the jury without excep- 
tion or objection noted at  the time; but the defendant now insists that 
exceptions 24 to 32, which are addressed to contentions prepared by 
the plaintiffs should be sustained. This position is not tenable. I f  the 
statement of the plaintiffs was objectionable the defendant in apt time 
should have made known its objection in  order to give the judge an 
opportunity to correct the error or inadvertence. I t  has often been said 
that such objection will not be entertained if made for the first time 
after verdict. S.  v. Johnson, 193 N .  C., 701; Proctor v. Fertilizer Co., 
189 N. C., 243; 8. v. Ashburn, 187 N. C., 717; S.  v. Reagan, 185 hr. C., 
710; Snyder v. Asheboro, 182 N.  C., 708. 

The remaining exceptions are formal. We find 
No error. 

A. J. BRINSON v. J E F F E R S O N  STANDARD L I F E  IKEiCRAKCE COM- 
PAKY, T H E  UNION CENTRAL L I F E  I S S U R A K C E  COMPAKY, AND 
T H E  P A C I F I C  MUTUAL L I F E  INSURAKCE COMPANY O F  CALI- 
FORNIA.  

(Filed 21 March, 1928.) 

Insurance - Disability Clauses - Evidence Held Sufficient to Overrule 
Motion of Nonsuit. 

Under the terms of a policy of insurance providing for payment to the 
insured of certain sums of money in the event of his becoming wholly 
disabled by bodily injury or disease so as to render him permanently, 
continuously incapable of pursuing any and all gainful occupation : Held, 
the evidence in this case sufficient to sustain the verdict in favor of the 
insured, and overrule the defendant's motion as of nonswit. Buclcner v. 
Insurawe Co., I72 N .  C., 762, cited and distinguished. 

APPEAL by defendants from judgment of Harris, ,I., at January 
Term, 1928, of DUPLIN. NO error. 

Actions to recover upon policies of insurance issued to plaintiff by 
the above-named defendants were, by consent of all parties, consolidated 
for the purpose of trial and judgment. 

Each of said policies contains a provision, by the terms of which de- 
fendant agrees to pay to plaintiff certain sums of money, as stipulated 
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therein, upon receipt of due proof that  plaintiff has become wholly dis- 
ahled by bodily injuries, loss of reason or disease, and will be perma- 
nently, cont inuousl~  and wholly prevented thereby from pursuing any 
and all gainful occupations. 

Plaintiff alleges that  each of the defendants is  liable to  him by reason 
of the terms of said vrorision; this allegation is denied. There is no - 
controversy as to the amount which plaintiff is  entitled to recover of 
each defendant, if he has become, as he alleges, wholly disabled by bodily 
injuries or disease, and if he is permanently, continuously and wholly 
prevented thereby from pursuing any and all gainful occupations. 

The  issues submitted to the jury were answered as fo l lo~m : 
"I. H a s  the plaintiff, since 9 November, 1925, become wholly dis- 

abled by bodily injuries or disease, and will he be permanently, con- 
tinuously and wholly prerented thereby from pursuing any and all 
gainful occupations as alleged in the complaint? Answer : Yes. 

"2. I f  so, i n  what amount is the defendant, Jefferson Standard Life 
Insurance Company, indebted to plaintiff? Answer : $200. 

"3. I f  so, in what amount is the defendant, Pacific Nu tua l  Life Insur-  
ance Company, indebted to plaintiff? Answer : $966.66. 

"4. I f  so, i n  what amount is the defendant, Cnion Central Life Insur-  
ance Company, indebted to plaintiff 2 Answer : $1,933.33." 

From judgment on, the rerdict, that  plaintiff recover of each defend- 
ant  the amount of its indebtedness to him, as  found by the jury, defend- 
ants appealed to the Supreme Court. 

Gnvin  & B o m y ,  R. D. Johnson and Josep7x E. Johnson  for plaintiff. 
Brooks,  Par im- ,  Smith CG IT'harton and Beasley & Stevens for de- 

f c ~ ~ d a n f s .  

cox so^, J. The  policies of insurance, upon which plaintiff seeks to 
recorer i n  this action, were issued to h im by the defendants herein, prior 
to 9 Kovember, 1925, the day on which plaintiff sustained bodily injuries 
as alleged in his complaint. They were all i n  full force and effect on 
said day. Under provisions contained in  said policies, defendants are 
liable to plaintiff for  the amounts determined by the jury, if the plain- 
tiff, as he alleges, hecanie wholly disabled,' on 9 November, 1925, by 
bodily injuries or disease, and since said day has been permanently, 
continuously and wholly prevented thereby from pursuing any and all 
gainful occupations. 

Defendants assign as error the refusal of the court below to allow 
their motion, a t  the close of the evidence, for  judgment dismissing the 
action as uDon nonsuit. 

I n  support of this assignment of error, defendants cite and rely upon 
Ruclcner v .  Insurance Co., 172 N.  C., 762. T h e  policy of insurance in 
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that case contained the identical provision as that contained in the poli- 
cies upon which plaintiff in this action seeks to recover. I n  that case 
plaintiff, a fireman on a locomotive engine, while his pclicy was in full 
force, lost his left hand, as the result of an accident. H e  testified that 
he had not been able to do any work since he lost his hand, and that the 
only work which he could do was such as could be done by a man with 
only one hand. I t  was held that he could not recover upon the policy, 
for although the evidence tended to show that he was prevented, by the 
loss of his hand, from pursuing the occupation of a fireman, it failed to 
disclose a total disability to pursue any and all gainful occupations. I t  
is said in the opinion: "The authorities are practically unanimous that 
under the terms of this policy plaintiff cannot recover without showing 
a bodily injury that will incapacitate him not only from following his 
usual avocation of fireman, but also from pursuing any other gainful 
occupation. The language is too plain and the meaniny too unmistak- 
able to permit an enlargement of the terms of the contrsct by construc- 
tion. I t  is unfortunate for the plaintiff, but 'it is so nominated in the 
bond.' " 

The instant case, however, is readily distinguishable from Buckner v. 
Insurance Co. I n  that case, the bodily injury sustained by the plaintiff 
resulted only in the loss of a hand; there was no evidence tending to 
show that plaintiff's health had been injuriously affected by his bodily 
injury. Notwithstanding the loss of his hand, which prevented him 
from pursuing the occupation of a fireman, plaintiff was able, both 
physically and mentally, to pursue other gainful occupations, such as a 
inan with only one hand could pursue. I n  this case, however, the evi- 
dence tends to show that plaintiff, as the result of his bodily injury, has 
lost not only the use of his hand and arm, but also that of his leg; and, 
further, that in addition to his bodily injuries, re'sulting directly from 
the accident, plaintiff has suffered and is now suffering from a disease, 
which incapacitates him from pursuing not only his occupation as a 
farmer, but also any other gainful occupation, in whivh effort, either 
physical or mental is required. The decision of this Court upon defend- 
ant's appeal in Lee v. Insz~rance Co., 188 N.  C., 538, f~ l l ly  sustains the 
ruling of the court below upon the motion for judgment as of nonsuit. 
See, also, Taylor v. Southern, Sfafes  Life Insurance Co., 106 S .  C., 356, 
91 S. E., 326, L. R. A., 1917C, 910. 

Defendants' assignments of error, based upon exceptions to the admis- 
sion of evidence, in behalf of plaintiff, cannot be sustained. They pre- 
sent no questions which require discussion. We find no error in  the 
rulings of the court to which defendants excepted. The judgment is 
affirmed. We find 

No error. 
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STATE r. R. B. CROTVDER. 

(Filed 21 March, 1928.) 

1. Appeal and Error-Requisites and Proceedings for Appeal--Ordm 
Extending Time for Service of Case on Appeal-When Void. 

An order made without notice to the parties by the judge beyond the 
term of the court and outside of the district, extending the time for the 
service of case on appeal is void. 

2. Certiorari-Nature of Grounds-When Certiorari Necessary to Bring 
Case Before Supreme Court. 

When the case of the appellant cannot be made out and served in time 
to bring it up to the Supreme Court and docketed within its 'ules, for 
reasons for which he is not responsible, it  is required that he should 
apply to the Supreme Court, then in session, for a writ of certiorari in 
apt time, and when he has depended solely upon a void order of the trial 
judge extending the time for the service of his case, which is excepted to, 
the case mill be dismissed. 

CRIJZIKAL ACTION, before Sunn,  J., at  Fal l  Term, 1927, of VASCE. 

dftorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 

Thomas 111. Pittman, R. S. McCoin, D. P. McDuffee and Yarborough 
c6 17arborough for defendant. 

BROGDEK, J. The  defendant was tried and convicted, and judgment 
pronounced on 16 October, 1927, and thereupon court adjourned. The 
defendant was allowed forty-fire days in  which to  serve his case on 
appeal, and the State thir ty days thereafter to serve counter-statement 
or exceptions. The  record mas voluminous. After the adjournment of 
court counsel for the defendant notified the court stenographer to pre- 
pare the transcript of evidence. T h e  stenographer did not live in  Hen- 
derson where the tr ial  was had. The  letter of counsel, notifying her to 
transcribe the evidence, through inadvertence, was put  i n  the mail box 
of another person, causing a delay of ten clays before the receipt thereof 
by the court stenographer. Thereafter, while engaged in  transcribing 
the evidence, the stenographer suffered a severe cut on her right hand, 
which became infected, and resulted in  depriving her of the use of her 
right a rm for several days. Fearing that  she would not be able to tran- 
scribe the evidence in time, of her own motion, she notified the judge 
who tried the case and who was then in  another district. Without notice 
to the parties the tr ial  judge sent an  order on 12 November, enlarging 
the time for preparing statement of case on appeal for thir ty days 
beyond the time fixed in the order of court a t  the time of the trial. The  
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Solicitor for the State, on 17 November, excepted to said order enlarg- 
ing the time, and on 18 November served notice on the defendant that  
the State excepted to the order granting a n  extension of time for serving 
the case on appeal. The statement of case on appeal was served on 
the Solicitor on 29 December, 1927. The Solicitor jiled exceptions. 
Thereafter, upon disagreement of counsel, the judge settled the case on 
appeal on 20 January,  1928. When the case was called for argument 
in  this Court the State made a motion to dismiss the appeal. This 
motion must be granted and the appeal must be dismissed. The order 
of the tr ial  judge, made out of the district and without notice to the 
parties, extending the time for filing the statement of case on appeal, 
was void. Cox v. Boyden,  167 N.  C., 321; S. v. H u m p h r e y ,  186 N. C., 
533; S. c.  Taylor ,  194 F. C., 738; Bisanar v. S u t f l e m y r e ,  193 N. C., 
711. Indeed the trial judge in transmitting the order expressed grave 
doubt as to its efficacy. 

The rules governing appeals are mandatory and not directory. Thus 
in TTTomble v. Gin Go., 194 h'. C., 577, the Court says: "The rules gov- 
erning appeals are mandatory and not directory. Culvert v. Carstar- 
phen,  133 N. C., 25, 45 S. E., 353. They may not be nbrogated or set 
at  naught (1 )  by act of the Legislature (Cooper v. Comrs., 184 N .  C., 
613, 113 S. E., 569) ; (2 )  by order of the judge of the Superior Court 
(Wal ler  v. Dudley,  supra) ,  or (3 )  by consent of litigants or counsel 
(8. v. Farmer,  supra) .  The Court has not only found i t  necessary to 
adopt them, but equally imperative to enforce them and to enforce them 
uniformly." 

I t  does not appear from the record when the transcript of evidence 
was actually delivered to counsel for the defendant by the court stenog- 
rapher. However, i t  does appear that the time specified in  the original 
order for serving statement of case on appeal expired 1 December, 1927. 
On 18 Sovember, 1927, or twelre days before the expiration of time, 
notice was served upon the defendant that the State excepted to any 
extension of time and to the order of the judge extending the time. The 
defendant, therefore, on 18 November, 1927, had a n  adequate remedy. 
This Court was in  session. The Fifteenth and Sixteenth districts were 
called in  this Court on 21 November, 1927, and the Seventeenth and 
Eighteenth districts were called on 28 November, 1927. Both of these 
districts were heard before the time expired for the defendant to file 
statement of case on appeal. I t  was therefore the duty of the defendant, 
if he had reason to believe that  the statement of case on appeal could not 
be completed within the time prescribed in  the original order, to have 
applied to this Court for a writ of certiorari. "A party is entitled to a 
writ of certiorari when-and only when-the failure to perfect the 
appeal i s  due to some error or act of the court or its oflcers, and not to 
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any fault or neglect of the party or his agent." Womble v. Gin Co., 
194 N. C., 579. The  defendant, however, did not pursue or utilize the 
remedy prescribed by law, but apparently relied upon the void order 
extending the time. Under these circumstances and in  obedience to re- 
peated decisions of the Court, the State is  entitled to have the appeal 
dismissed, and i t  is  so ordered. 

Appeal dismissed. 

SECURITY FINANCE COMPANY v. W. H. MILLS, IZTDIYIDUALLY, AND 

TRADING AS ~IILLS TIRE COMPANY. 

(Filed 21 ;\larch, 1928.) 

1. Bills and NoteeRequisites and Validity-Fraud in the Factum and 
Fraud in the Treaty-Effect Thereof. 

Where in an action upon a note the defendant pleads and introduces 
evidence tending to show fraud in the treaty and acknowledges that he 
signed it, and the plaintiff claims as a purchaser in due course for value 
without notice, mith evidence to support it, the plaintiff is entitled to 
recover upon the evidence in the absence of competent evidence tending 
to show that he had notice of the infirmity of the instrument at the 
time he had acquired it. 

2. Same. 
A negotiable instrument procured by fraud in the treaty is voidable 

between the origina4 parties and binding in the hands of innocent third 
parties, and one procured by fraud in the factum is absolutely void. 

, ~ P P E A L  by plaintiff from Stack, J., at  Third September Term, 1927, of 
w-41~~. 

Civil action to recover the amount due on six negotiable promissory 
notes executed by the defendant to the Brenard Manufacturing Com- 
pany for a number of radio machines, said notes h a ~ l n g  been endorsed 
and sold to the plaintiff, according to its evidence and contention, in 
good faith, before maturity, for  value and without notice of any in- 
firmity i n  said notes or defects in the title of the party negotiating them. 

T h e  execution of the notes is not denied, but defendant alleges that  he 
mas induced to sign them, together ~ ~ ~ i t h  an agency contract, by the false 
and fraudulent representations of the agent of the Brenard Manufactur- 
ing Company, i n  that  i t  was stated by said agent, mith intent to deceive 
the defendant, that  each of the radio machines sold to the defendant was 
equipped with a patent static rejecter or remover vhich  ~vould eliminate 
all static and enable the operator to pick u p  foreign broadcasting sta- 
tions with ease, a t  any time of the day or night;  whereas in fact no 
such rejecter exists. 
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The contract signed by the defendant at the time of the execution of 
the notes in suit contains the stipulation that "no verbal or other agree- 
ment not appearing herein shall be binding on you" (Brenard Manu- 
facturing Company). There is no mention in said contract of a static 
rejecter of any kind. The defendant testified that he was able to read 
and write; that he did read the contract and notes before signing them, 
and that he knew their contents. 

Upon denial of liability and issues joined, the jury returned the fol- 
lowing verdict : 

"1. Did the plaintiff purchase the notes sued on before maturity and 
in good faith, and for value without notice of any infirmity in the notes 
or defects in title of the persons negotiating them? Answer : No. 

"2. Was W. H. Mills, trading as Mills Tire Company, induced to 
buy the radio sets and induced to sign the contracts and notes in ques- 
tion by any fraudulent representations? Answer: Yes. 

"3. What amount, if anything, is the defendant indebt1.d to the plain- 
tiff? Answer : Nothing." 

Judgment on the verdict for defendant; plaintiff appeals, assigning 
errors. 

J .  L. Emanuel for plaintiff. 
Eugene Mills and Thos. W .  Ruffin for defendant. 

STACY, C. J. The validity of the trial is called in question by numer- 
ous exceptions and assignments of error, but we shall no1 consider them 
seriatim, as it is necessary to award a new trial for failure of the court 
to instruct the jury as requested by the plaintiff in  one of its special 
prayers, that if they found the facts according to the elidenee or as it 
tends to show, the first issue should be answered in favor of the plaintiff. 

Notwithstanding the defendant's plea of fraud in the ireaty, and evi- 
dence tending to support it (Furst v. Merrift, 190 N .  C., 397, 130 S. E., 
40), we find no competent evidence on the record of notice to the plain- 
tiff of such fraud prior to the purchase of the notes in suit. Bank v. 
Burgwyn, 108 N. C., 62, 12 S. E., 952. However, as the case goes back 
for another hearing, the defendant may yet show, if he can, such notice. 
Bank v. Burgwyn, 110 N.  C., 267, 14 8. E., 623. 

There is this important distinction betwetm fraud in the treaty and 
fraud in the factum: Instruments procured hy means of the former are 
voidable as between the original parties and binding in the hands of 
innocent thirq persons, while those induced by means of' the latter are 
void. Neclliw v. Buford, 115 N. C., 260, 20 S. E., 463. Yothing can be 
founded on an instrument that is absolutely void, whereas from those 
which are only voidable, fair  titles may flow. Purst v. Msrrift, supra. 

New trial. 
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J. T. JEFFREYS v. B. A. HOCUTT AND WIFE, LUCILE HOCUT'T, ANL) J. D. 
JEFFREYS AND WIFE, NANCY JEFFREYS. 

(Filed 21 March, 1928.) 

1. Execution - Wrongful Execution - Rights and Liabilities of Parties 
After Execution Set Aside. 

Where lands are sold under execution of a valid judgment and the pur- 
chaser has conveyed the same to another under a deed with full covenant 
and warranty of title, and the judgment debtor has successfully niain- 
tained his action to have the sale under execution set aside as void, tlie 
grantee in the deed from the purchaser at the execution sale is entitled in 
equity to subrogation of the rights of the execution creditor undtr tlie 
doctrine of an equitable assignment of such judgment to the extent that 
the lien thereof had been diminished. 

2. Husband and Wif-Abandonment-Liability of Husband to Guardian 
for Support of Abandoned Wife and Children. 

T\%ere the owner of lands living thereon abandons his wife and chil- 
dren, and leaves the State, and his wife and minor children without sup- 
port, and another took and supported them and has purchased the land\ 
from the purchaser under an execut~on sale, taking deed with full col-ennnts 
and narranty of title, upon the return of the execution debtor and his 
successfully maintaining his suit to have the deeds declared void: Held,  
the one n.ho tbok and supported them is entitled in the settlement to the 
moileys he has reasonably eqended for the \ul)port and maintenance of 
the wife and children, and this may be set up as a counterclaim agninbt 
a recovery for the rents and profits, and judpinent inay be rende~etl in the 
same action ( C .  S., 456, 307, 335, 519, 52l, 3 2 2 ) .  C. 8 .  4447 and nmc~itl- 
ments; C. S., 1667. 

APPEAL by plaintiff from Cranmer, J., at  Special November Term, 
1927, of JOHKSTOIY. Sfi rmed.  

The court below rendered the following judgment, i n  pa r t :  "That the 
exceptions of the defendants as to amount of rents and a n  amount for 
personal property charged to the defendant, Hocutt, while he was acting 
as guardian, and as such guardian was cultivating the lands in dispute, 
should be sustained. The  court further finds as a matter of law, that  
the defendant, B. A. Hocutt, should account for rents of the lands from 
11 April, 1924, u p  to the present, and that  he is entitled as a matter of 
lam to the counterclaim of all improvements placed upon said lands 
since that  date, as well as taxes expended on said lands, together with 
the amount of money which he  paid for said land on said 11 April, 1924, 
to wit, $1,408.35, with interest from that  date unti l  paid. The  court 
finds that  the evidenca warrants the findings of facts of the referee in 
that  the lands from 1924, unto the present was worth for each crop year 
the sum of $340, and the said amount with the interest due on the same 
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will total as of this day the sum of $1,482.40. The court further finds 
that there is evidence to sustain the findings of the referee that the de- 
fendant, B. A. Hocutt, is entitled to a counterclaim the total amount as 
found by said referee in his itemized statement as filed in his report in 
this matter, to wit, the sum of $3,701.81, with interest from 11 October, 
1927. I t  is therefore considered, ordered and adjudged, that the defend- 
ant, B. A. Hocutt, recover of the plaintiff, J. T. Jeffreys, the sum of 
$2,219.41, together with interest on the same from 11 October, 1927, 
and $75 of the referee's fee, but the cost of this action to be taxed by the 
clerk of this court, and including therein a fee of $150 for J. I r a  Lee, 
referee in this matter against the defendants. That the foregoing judg- 
ment is declared a special lien upon the interest of the said J. T.  Jeffreys, 
to wit:  His  life estate in the lands described in the pleadings in this 
cause." 

The other necessary facts and assignments of error will be considered 
in the opinion. 

Parker & Mart in  for plaintiff. 
Leon G. Stevens and Winfield H .  Lyon for defendants. 

C L A R I ~ O K ,  J. (1) Plaintiff, J. T. Jeffreys, owned a life estate in 
about 186 acres of land in Wilder's Township, Johnstor County, N. C. 
The remainder was owned by his minor children. (2) Early in the 
year 1920, prior to April, J. T.  Jeffreys (fled the State '~ abandoned his 
wife, Octavia Jeffreys, who was an i n ~ a l i d ,  and minor children, leaving 
them without any means of sustenance or support. The defendant, 
B. A. Hocutt, is the brother of Octaria Jeffreys, the wife of plaintiff, 
J. T. Jeffreys, ~ h o ,  after the abandonment of his sister and her chil- 
dren, took them in his home and provided for and supported them and 
educated the two girls and expended some $12,000 more than the rents 
and profits of the farm. That B. -1. Hocutt was appoinyed guardian on 
20 September, 1920, for the minor children, and took charge of the land 
and used the rent and more in support and maintenance of the aban- 
doned wife and children, and continued in possession of said land as 
such guardian until 11 April, 1924. (3) Bryant Rayborn, in the Supe- 
rior Court of Johnston County, recovered a judgment against J. T. 
Jeffreys and J. D. Jeffreys, totaling in all $1,408.35. An execution was 
issued and the land sold by the sheriff nnd J. D. Jeffreys became the last 
and highest bidder. At the time plaintiff was a nonresident of the 
State. That on 11 April, 1924, J. D. Jeffreys and wife, Nancy Jeffreys, 
conveyed the life estate which he purchased at execution sale to B. A. 
Hocutt for $1,408.35. (4) The plaintiff, J. T. Jeffreys, returned to the 
State and brought this action 3 November, 1925, claiming the sale was 
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void from the sheriff to J. D. Jeffreys and from J. D. Jeffreys and wife 
to B. A. Hocutt, and praying that  he  recover the  possession of the land 
and $5,000 from B. A. Hocutt for rents for the years 1920 to 1925, 
inclusive. 

The case was appealed to this Court. Je f reys  v. Hocutt, 193 N. C., 
p. 332. The  facts were: "The execution issued on 1 4  December, 1921, 
was returnable to the February Term, 1922. This  term began Monday, 
20 February, and ended on Saturday, 4 Xarch.  The sale was made on 
the first day of the next term, which was 13 March, the plaintiff laying 
no claim to a homestead exemption." This Court held that the sale of 
land made after tlle execution expired was void. 

After the above decision was rendered, the court below made an  order 
which in  part  is as follows: "It is therefore considered, ordered and ad- 
judged that J. D. Jeffreys be, and he is hereby subrogated to all rights of 
the plaintiff, Bryant Rayborn, in a certain judgment, which is duly 
docketcd in the clerk's office of tlle Superior Court of Johnston County, 
in Judgment Docket , page , as aforesaid; and i t  appearing to 
the court that J. T. Jeffreys has paid no part of said judgment, but he 
claims before this court that  J. D. Jeffreys is entitled to account for 
rents off of the'lands for a certain number of years." The plaintiff ex- 
cepted to this order. 

The matter was referred to J. I r a  Lee, referee, who filed his report 
and defendants made certain exceptions which were heard by the court 
helow, and the finding of fact and conclusions of law are set forth in the 
judgment above set forth. 

I t  is not disputed that the plaintiff, J. T. Jeffreys, owed the Bryant 
Rayborn judgment, treated on the record, amount due $1,408.35, as of 
11 April, 1924. This judgment vias a lien on plaintiff's land, life estate. 
This judgment was against plaintiff J. T. Jeffreys and defendant J. D. 
Jeffreys. J. D. Jeffreys purchased the land under execution for 
$1,408.35, and in turn sold it to B. A. Hocutt for the same amount. At 
the instance of plaintiff both deeds were declared roid. 

Plaintiff still owes this debt. A11 are parties to the action and all 
the facts of the entire matter are set forth in  the pleadings and proper 
relief prayed for. J. D. Jeffreys prays for jutlgnlent against plaintiff 
for $1,408.35 and admits he gave a warranty deed to Hocutt, and if the 
deed to him at  the execution sale was roid he would owe Hocutt $1,408.35 
and interest. B. A. Hocutt alleges that he purchased the land without 
knowledge of any defect in the title, sets u p  J. D. Jeffreys' warranty, and 
if the deed be declared void that  J. D. Jeffreys would onre him $1,408.35. 

The principle is set forth i n  Perry e. Adccms, 98 K. C., at  p. 172, as 
follows: "The plaintiff, however, undertook to purchase the land, so f a r  
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as appears, in good faith, and to the extent that the money he paid to 
the administrator was applied to the payment of debts ~f the intestate 
and the costs of administration that the personalty was insufficient to 
pay, to the extent he relieved the land in question, and is entitled to be 
subrogated to the rights of the creditors, whose debts and costs were so 
paid, and to have the sum of money due him charged upon the land. I t  
would seem unconscionable to allow the f ewe  defendant in that case to 
have the land discharged of the debt due the plaintiff for money thus 
paid by him and applied to relieve the same," citing numerous cases. 
Brow% v. Ha~rding, 171 N. C., at  p. 691; Mfg. Co. v. Bla'ock, 192 N. C., 
at p. 413. 

I n  Pub. Co. v. Barber, 165 N.  C., at  p. 487-8, speaking of subroga- 
tion, i t  is said: "The doctrine is one of equity and benevolence, and, like 
contribution and other similar equitable rights, was adopted from the 
civil law, and its basis is the doing of complete, essential and perfect 
justice between all the parties without regard to form, and its object is 
the prevention of injustice." 

As to subrogation the clear right to the ownership of the judgment is 
in J. D. Jeffreys. The deeds, at the instance of plaintif!, have been de- 
clared void. ITnder the pleadings and facts and circumstances of this 
case, there is an equitable assignment of the judgment to B. A. Hocutt. 

The referee found that B. A. Hocutt was entitled to the $1,408.35 and 
interest from 11 April, 1924, clearing land (destumping) $80 and 
interest, to pack barn $800 and interest, to tobacco barn $150 and 
interest, taxes from 11 April, 1924, to 11 October, 11927, $696 and 
interest, the whole amounting to $3,701.81. 811 the improvements were 
put on the land and taxes paid subsequent to the purchase by B. A. 
Hocutt 11 April, 1924, the $80 clearing (destumping) land was done 
prior. Plaintiff did not appeal from these findings of the referee. The 
esception was only to the $1,408.35 and interest which, for the reasons 
giren, cannot be sustained. B. A. Hocutt was charged by the referee 
with rent from April, 1920, to 11 October, 1927, eight years at  $340 a 
year, total $2,720 and interest, and personal property of plaintiff left on 
hand when he abandoned it and used by Hocutt, April, 1920, $90 and 
interest, total $3,423.10. The referee found that plaintiff owed B. A. 
Hocutt the difference of $278.71. The court below overruled the find- 
ing of the referee as to the entire eight years rent, $2,720 and interest, 
and the $90 personal property and interest, to be charged against B. A. 
Hocutt, and found that B. ,4. Hocutt should account for the rent from 
11 April, 1924, up to the present, four years at $340 a ycxar and interest, 
amount to the total of $1,482.40, which dc>ducted from the $3,701.81, 
left $2,219.41, for which judgment was rendered B. .4. Hocutt with 
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interest from 11 October, 1927. The plaintiff excepted to the $90 per- 
sonal property left on the place and which was used on the plantation 
by B. A. Hocutt, and also the counterclaim for the rents from April, 
1920, to 11 April, 1924, four years rent at $340 a year and interest. 

We think plaintiff's assignments of error cannot be sustained. J. T. 
Jeffreys, the plaintiff, fled the State and abandoned his wife and minor 
children. For the four years plaintiff was absent and not heard from, 
and no demand made by him for the premises, B. A. Hocutt, as guardian 
and agent, took the rents of the land and profits and expended it and 
more than $12,000 of his own money in the support and maintenance of 
the inralid, deserted wife and children, and even gave the two minor 
girls a college education at  the expense of more than $6,000. The plain- 
tiff owed a legal and moral obligation to support and maintain his wife 
and children. 

I n  Illiller v. Marriner, 187 h'. C., a t  p. 457, i t  is held: "It seems to 
be settled that ordinarily a life tenant must pay the taxes and the 
interest on a mortgage indebtedness to the extent, at least, of the income 
which he receives from the property, but he is not bound to pay the 
principal of the mortgage." 

I n  27 R. C. L., under Waste, p. 1016, i t  is said: "There is, however, 
authority to the effect that allowing a farm to grow to meeds and lie 
untilled is waste." 

C. S., 4447, is as follows : "If any husband shall wilfully abandon his 
wife without providing adequate support for such wife, and the chil- 
dren which he may have begotten upon her, he shall be guilty of a mis- 
demeanor." 

This was construed in 8. v. Bell, 184 N. C., p. 701, rendered 8 No- 
rember, 1922, and it was there held: That wilful abandonment of the 
father of his children of the marriage is made a separate offense of like 
degree with that of his wilful abandonment of his wife. 

Public Laws 1925, chapter 290, added a proviso to C. S., 4447, as 
follows: "Provided, that the abandonment of children by the father 
shall constitute a continuing offense and shall not be barred by any 
statute of limitations until the youngest liring child shall arrive at the 
age of eighteen years." 

C. S., 1667, in part is as fol low:  ('If any husband shall separate him- 
self from his wife and fail to provide her and the children of the 
marriage with the necessary subsistence according to his means and con- 
dition in life, or if he shall be a drunkard or spendthrift, or be guilty of 
anF n~isconduct or acts that would be or constitute cause for divorce, 
either absolute or from bed and board, the wife may institute an action 
in the Superior Court of the county in which the cause of action arose 
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to have a reasonable subsistence and counsel fees allotted and paid or 
secured to her from the estate or earnings of her husband. Pending the 
trial and final determination of the issues involved in such action, and 
also after they are determined, if finally determined, in  favor of the 
wife, such wife may make application to the resident judge of the 
Superior Court, or the judge holding the Superior Courts of the district 
in which the action is brought, for an allowance for such subsistence and 
counsel fees, and it shall be lawful for such judge to cause the husband 
to secure so much of his estate or to pay so much of his earnings, or 
both, as may be proper, according to his condition and circumstances, 
for the benefit of his said wife and the children of the marriage, having 
regard also to the separate estate of the wife." Vincent v. Vincent, 193 
X. C., p. 492. 

In  Thayer v. Thayer, 189 N. C., p. 507 (39 A. L. R., p. 428), it is 
said: "Nearly one hundred years ago, Taylor, C. J., in Kimbrough v. 
Dacis, 16 W. C., p. 75, said : 'The natural obligation of a parent to main- 
tain his illegitimate offspring, cannot be doubted (Puffend 6, 4, ch. 11, 
sec. 6).' . . . 'Past seduction (says Chancellor Kent) has been held 
a valid consideration to support a covenant for pecuniary reparation; 
and the innocent offspring of a criminal indulgence has a claim to pro- 
tection and support, which courts of equity cannot and do not disre- 
gard.' Brown v. Kinsey, 81 N.  C., p. 245, and cases cited. The Kim- 
brough case was cited and approved in  Sanders v. Sanders, 167 N. C., 
p. 318: 'There can be no controversy that the father is under a legal as 
well as a moral duty to support his infant children (Walker v .  Crowder, 
37 N .  C., 487), and, if he has the ability to do so, whether they have 
property or not. Hagler c. ;ZIcCombs, 66 N.  C., 345. There is a natural 
obligation to support even illegitimate children which the law not only 
recognizes, but enforces. Burton v. Belvin, 142 N. C., 183; Kimbrough 
v. Davis, supra.'" 

The agreed statement of facts upon which the title -0 the land was 
solely considered in the prior decision passed upon by this Court, says: 
"That the other issues between the parties raised by tEe pleadings are 
collateral to the question of title, and are reserved for further orders of 
the court." 

We think the matters can all be settled in one acticn. C. S., 456; 
C. S., 507; C. S., 535; also C. S., 519; C. S., 521; C. S., 522; Cotton 
;IIills c.  illadin, ante, p. 12; Coften v. Laurel Park E.sfates, post, 
141 S .  E., 339; Thompson zq. Buclzanan, ante, 155. 

Under all the facts and circumstances of this case, it would be un- 
conscionable and contrary to all principles of justice and equity to deny 
B. A. Hocutt his counterclaim against the plaintiff's claim for rents 
and profits of the land during the plaintiff's absence, when the proceeds 
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were admittedly used to fulfil an  obligation solely resting on plaintiff 
to support his wife and children whom he had deserted. 

The court below has allowed the defendant's counterclaim or set-off 
to plaintiff's claim for rent and the $90 and interest, and this is sup- 
ported by evidence. The  judgment, under settled principles of law and 
equity, must be 

Affirmed. 

MRS. E. G. ARSOLD v. WACHOVIA BASK ASD TRUST COJIPAST. 

(Filed 21 March, 1B8.) 

Banks and Banking-When Bank Is Collecting Agent-Rights of Deposi- 
tor and Bank in Course of Collection. 

Khen a bank receives a check from its depositor for collection which is 
paid by the drawee, and the bank through which it has been paid in due 
course of collection aud remittance has charged the amount to the 
account of the initial hank. which has since become insolvent, the ageilcy 
for collection ceases upon the payment of the check and its acquisition by 
the hank to whom the initial bank had forwarded it, it thus becoming a 
purchaser for value in due course. without notice of any infirmity in the 
instrumen&, and the depouitor under her unrestricted endorsen~ent has 
recourse only against the bank in  nhich she had thus deyo.ited the ehcck 

S T A ~ .  C.  J., dissenting on the ground that a judgment as of nonsuit should 
riot have been entered undrr the facts of this case. 

APPEAL by plaintiff from Grady, J., at  Xorember Term, 1927, of 
LEE. Affirmed. 

Action to recover of defendant the proceeds of a draft, payable to and 
endorsed by plaintiff, and received, i n  due course of business, by defend- 
ant from the Banking, Loan and Trust  Company of Jonesboro, S. C., 
for collection and credit to the account of said Trust  Company. The 
amount of the draft  was credited by defendant to the account of said 
Trust  Company, and mas thereafter presented to and paid by the drawee. 

Plaintiff alleges that  defendant collected said draft  as her agent, and 
has wrongfully and unla~vfully refused to pay to her, upon demand, its 
proceeds. This  allegation is denied by defendant. Defendant alleges 
that i t  was the purchaser of said draft, for ra lue  and without notice, 
and is, therefore, not liable to plaintiff for its proceeds, or for any part  
thereof. 

At  the close of the evidence offered by plaintiff, defendant moved for 
judgment as  of nonsuit. Motion allowed. From judgment dismissing 
the action plaintiff appealed to the Supreme Court. 
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Gavin & Teague and Hoyle & Hoyle for plaintiff. 
Xanly, HencFren & 18omble and Seawell & McPherson for defendant. 

CONNOR, J. The evidence offered by the plaintiff tended to show the 
facts to be as follows : 

On 39 December, 1926, plaintiff, who resides at or near Jonesboro, 
K'. C., deposited with the Banking, Loan and Trust Company of Jones- 
boro, a draft for the sum of $4,000, payable to her order, and drawn on 
the Continental Fire Insurance Company of Xew York City. This 
draft was received by plaintiff in payment of loss susta ned by her by 
the burning of a house which was insured by a policy issued by said 
Fire Insurance Company. Plaintiff, as payee of the drafl, first endorsed 
the same without restriction, as follon-s: "Mrs. E .  G. Arnold.'' The 
amount of the draft was entered upon the books of the Trust Conipany 
at the request of plaintiff, to the credit of "Mrs. E. G. Arnold, Special 
Account." This credit was entered and given to plaintiif subject, how- 
ever, to the payment of the draft by the drawee. S t  the time of the 
deposit, plaintiff had a checking account with said T w s t  Company. 
No checks have been drawn by plaintiff upon the special account, nor 
have any charges been made by the Trust Company to said account. 

On the same day on which the draft was deposited with it, to wit, 
30 December, 1926, the Banking, Loan and Trust Company of Jones- 
boro forwarded same to the defendant, Wachovia Bank and Trust Com- 
pany, at Winston-Salem, X. C., for collection and credit to its account. 
The draft, bearing the endorsement of the payee, Mrs. E. G. Arnold, 
and of the Banking, Loan and Trust Company, of Jonssboro, was re- 
ceived by defendant on 31 December, 1926, and its amount credited to 
the account of said Trust Company. This account was subject to checks 
drawn by the Trust Company on defendant. The draft was forwarded 
in due course of business by defendant to its correspondent bank in 
Kew York City, and upon presentment to the drawee mas duly paid on 
4 January, 1927. I f  the draft had not been paid by the drawee, the 
account of the Trust Company with defendant would hale been charged 
with the amount, pursuant to special contract between Trust Company 
and defendant, in accordance with which their business with each other 
was conducted. 

On 8 January, 1926, the Banking, Loan and Trust Company of 
Jonesboro ceased to do business. I t  was adjudged insol~ent ;  a receiver 
was appointed, who has taken over its assets. Between 30 December, 
1926, the date on ~vhich the draft was forwarded by said Trust Com- 
pany to defendant, and 8 January, 1927, the date on which it ceased to 
do business, because of its insolvency, the books of the Trust Company 
showed that it had to its credit with defendant, contir~uously, a sum 
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in  excess of $4,000. This credit included the proceeds of the draft  col- 
lected by defendant. However, prior to 30 December, 1926, pursuant to 
its arrangement with defendant, the said Trust  Company had from time 
to time forwarded checks and other items to defendant for collection 
and credit to its account, and had, from time to time, drawn checks on 
said account, which had been paid by defendant. Checks and other 
items credited to said account, if not paid, were chargeable to said 
account. Monthly statements were rendered by defendant to the said 
Trust  Company, showing the state of the account. 

I n  Sugg u. Engine Co., 193 N. C., 814, this Court quoted, with ap- 
proval, the rule stated by Allen, J., in  Worth v. Feed Co., 172 N. C., 
335, as follows: "The rule prevails with us, and i t  is supported by the 
weight of authority elsewhere, that  if a bank discounts a paper, and 
places the amount, less the discount, to the credit of the endorser, with 
the right to check on it, and reserres the right to charge back the amount 
if the paper is not paid, by express agreement, or one implied from the 
course of dealing, and not by reason of liability on the endorsement, the 
bank is an  agent for collection, and not a purchaser." 

This rule, however, is not applicable i n  the instant case. Plaintiff 
alleges in her complaint that defendant collected the sum of $4,000 on 
the draft, which i t  received from the Banking, Loan and Trust  Company 
of Jonesboro, bearing the unrestricted endorsement of plaintiff as payee. 
This allegation is admitted i n  defendant's answer. The evidence offered 
by plaintiff shows that the draft was paid. 

The liability of the Trust  Company to plaintiff, and of defendant to 
the Trust Company, after the payment of the draft, became absolute. 
Neither the Trust Company by reason of its special agreement with 
plaintiff, nor the defendant, by reason of its special agreement with the 
Trust Company, had the right, after the draft had been paid by the 
dravee and collected by them, to charge the amount of the draft to the 
account of its respective depositor. The draft  having been paid, neither 
of these special agreements can be held to determine the rights and 
liabilities of the parties to this action with respect to the proceeds of 
the drafts. These agreements TI-ere effective only i n  the event the draft  
x i s  not paid by the drawee, and determined the rights of the parties to 
the draft, prior to its final payment to defendant, i n  one case, and to 
the Trust  Company in the other. 

Conceding that  until the payment of the draft  by the drawee, and its 
collection by the defendant, the relation between the Trust  Company 
and the defendant, with respect to the draft, was that of principal and 
agent, for collection, it is clear, we think, that after the payment and 
collection of the draft, and after i ts  proceeds had been absolutely cred- 
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ited to the Trust Company by the defendant, this reliltion ceased to 
exist. The relation between them, with respect to the proceeds of the 
draft mas that of creditor and debtor, or of depositor and banker. NO 
notice was given by plaintiff herein to defendant that shs claimed to be 
entitled to the proceeds of the draft, as against the defendant, until 
28 February, 1927, more than a month after the Trust Company had 
ceased to do business, by reason of its insolvency. From the date of her 
deposit of the draft with the Trust Company to the date of its insol- 
vency, plaintiff had a credit with the Trust Company which was subject 
to her check. I f  the draft had not been paid by the drawee and collected 
by the Trust Company, in  the absence of negligence on its part with 
respect to its collection, the said Trust Company had the right, by reason 
of its special agreement with plaintiff, to charge her account with the 
amount of the draft;  she would also have been liable to the Trust Com- 
pany, in that event, by reason of her unrestricted endorsement of the 
draft. Her liability to the Trust Company ceased after it had collected 
the draft. This it did, when under its arrangement with defendant, the 
proceeds of the draft was credited to its account by defelidants. Plain- 
tiff is now a creditor of the Banking, Loan and Trust Company of Jones- 
boro, which is alone liable to her, as a depositor, for the amount of the 
draft. 

Defendant, haring received the draft from the Trust Company, who 
was the holder thereof by the unrestricted endorsement of plaintiff, as 
payee, without notice of equities, if any, of plaintiff as against the 
Trust Company, her endorsee, by reason of the credit lo11 its books to 
the special account of plaintiff, or by reason of the special agreement 
that if the draft was not paid and collected, it should be charged back to 
said account, and having paid value for the draft by crediting its amount 
to the account of the Trust Company, became the holder of the draft in 
due course, as against the plaintiff, and cannot be held liable to her for 
its proceeds. The draft having been paid by the drawee, and its pro- 
ceeds collected by the defendant, its liability to the Trust Company, by 
reason of its contract became that of a debtor, and not a collecting agent. 
See Samuel BTacher v. Sational Bank of Baltimore ( M d .  Ct. of App.), 
135 Atl., 383, reported and annotated in 49 A. L. R., 1366. The fact 
that defendant collected tho draft in the instant case, and thereby fully 
performed its duty as a collecting agency, and credited the account of 
its depositor, the Banking, Loan and Trust Company of Jonesboro, with 
its proceeds, distinguishes this case from ,lIalloy v. Fed. Res. Bank,  281 
Fed., 997. Defendant must now account to the said Trust Company or 
its receiver for the proceeds of the draft, and not to plaintiff, who by 
her unrestricted endorsement of the draft, negotiated it to the Trust 
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Company, who in  turn  negotiated it, by like endorsement to defendant, 
xvho thus became the holder, without notice of equities, and subsequently 
for value. 

There is no error in the judgment disnlissing the action as upon non- 
suit. The  judgment is 

Affirmed. 

STACY, C. J., dissenting: I t  seems to me that  the rule with respect to 
considering the evidence in  its most favorable light for the plaintiff, on 
a motion to nonsuit, has  been reversed in this case, and that  the more 
farorable inferences to be drawn therefrom have been given to the de- 
fendant. 

There is  evidence on the record tending to show that  the Banking, 
Loan and Trust  Company of Jonesboro (hereafter called the Jonesboro 
Bank) ,  on 30 December, 1926, took the draft  i n  question for collection 
as agent of the plaintiff, and forwarded the same to the Wachovia 
Bank and Trust  Company (hereafter called the Wachovia Bank) a t  
Winston-Salem, N. C., for collection, or ('for collection and credit." 
The eridence further shoxvs that  the Wachovia Bank accepted said draft  
simply as agent "for collection" (R., p. l o ) ,  and in  acknowledging 
receipt thereof denominated itself as such agent i n  the following lan- 
guage : 

"(1) Items drawn on this bank not good a t  the close of business day 
may be charged back to depositors; ( 2 )  I tems received for collection or 
credit and not drawn on this bank are taken a t  depositor's risk, and 
should the same be lost or  should no returns be received within a reason- 
able time, such items may be charged back to depositor; (3 )  Items nlay 
be sent direct to bank upon which they are drawn or a t  which payable, 
or  to or through collecting agents, for collection and ~emit tance ,  and 
collecting agents shall ha\-e the right to send items direct to bank on 
which drawn or a t  which payable; ( 4 )  This bank and collecting agents 
nlay accept either cash or draft  in payment of such items and will not 
be liable for failure to collect drafts  so receired; ( 5 )  Each collecting 
agent is the agent of depositor, but no  agent shall be liable for any loss 
growing out of the neglect, default or failure of another agent; (6 )  
Should any item be not paid or any agent fai l  to remit proceeds therefor, 
this bank may charge the item back to the depositor. Delivery to the 
bank of items for collection or credit shall constitute acceptance of the 
above conditions by the depositor, in the absence of written notice to 
the contrary a t  the time." 

Under this evidence, as I understand it, the jury might well find, and 
~vould be fully warranted in  finding, that  no beneficial title to the draft  
in question ever passed to the Jonesboro Bank or to the T a c h o r i a  Bank. 
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I t  has been the insistent holding with us that as to mhether a bank 
becomes a purchaser for value of a negotiable instrument, check or 
draft, or takes i t  as an agent for collection only, rests fundamentally in 
intent, and this is primarily a question of fact to be determined by the 
jury where the evidence is equivocal or susceptible to more than one 
inference. Bank v.  Rochamora, 193 N .  C., I, 136 S. E . ,  259; Finance 
Co. v. ,lIills Co., 187 N .  C., 233, 121 S. E., 439; Sterling ~ l f i l l s  v. Sagi- 
naw Xil l ing Co., 184 N. C., 461, 114 S. E.,  736; Temple c. LaBerge, 
184 N.  C., 252, 114 S. E., 166; Mangum v.  Grain Co., 184 S. C., 181, 
114 S. E., 2 ;  Xoon-Taylor Co. v.  Gray-Smith Mill Co., 176 N. C., 407, 
97 S. E., 213; Worth  Co. v. Feed Co., 172 N .  C., 335, 90 S. E., 295; 
Bank v. Exum, 163 N. C., 199, 79 S. E., 498; Latham v.  Spragins, 162 
N.  C., 404, 78 S. E., 282; Davis v. Lumber Co., 130 N .  C., 174, 41 S. E., 
95; Cotton X i l l s  v. Weil ,  129 S. C., 452, 40 S. E., 218; Kote, 42 
A. L. R., 492. 

But it is stated in the Court's opinion that this principle is not appli- 
cable to the facts of the present case. Why not? If the proceeds of the 
draft in question had been attached in New York as the property of the 
plaintiff, the Wachovia Bank, being an agent for colltxtion only, as 
appears from its acknowledgment of said draft, would have been relieved 
entirely from responsibility. When did the Wachovia Bank cease to be 
an agent for collection and become a purchaser for value of this draf t?  
I do not think the record answers in such way as to warrant a dismissal 
of the action. I t  assumed responsibility as an agent for zollection only, 
but having collected, it now claims the right to use said funds as an 
offset against its liability to the Jonesboro Bank, and this claim is 
upheld. Unless we are prepared to overrule the decisiom above cited, 
and many others of like tenor, nothing else appearing, I think the plain- 
tiff is entitled to hare the case submitted to a jury. 

LAMBORN & COMPANY r. HOLLINGSWORTH & HATCH. 

(Filed 21 March, 1925.) 

Trial-Arguments and Conduct of Counsel-Unwarranted Abuse of 
Other Party. 

It is within the sound discretion of the trial judge, not reviewable on 
appeal unless grossly abused, either upon motion made, or ex mero motu to 
prevent an attorney for a party litigant in his argument to the jury from 
exceeding his privilege in drawing unreasonable inferences, and thus un- 
warrantably abuse the other party, or his witnesses. 
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2. Contracts-Measure of Damages in Action for Breach-Resale and 
Mode of Resale. 

Where the wholesalr purchaser of sugar has breached his contract to 
receive barrel lots a t  his contract price, the seller, in his action thereon 
is entitled to recover the difference between the price so fixed and the 
fair market value, when a less amowt, upon a resale after giving the 
l~urchaser sufficient notice of his intention to do so, which is disregarded. 

CIVIL ACTIOK, before Grady, J., a t  August Term, 1927, of CHATHAM. 
On 4 June,  1920, the plaintiff, Lamborn &. Co., sold to the defendants 

by written contract "75 barrels standard fine granulated sugar on the 
basis of 26 cents per pound f. o. b., Sarannah Refinery, Por t  Went- 
worth, Ga., for fine granulated, shipments to be mads as follows: One- 
third during J u n e  or J u l y ;  one-third during August or  September; one- 
third during September or October, if possible. Shipment a t  seller's 
option during period specified, subject to delay, if any." 

This contract was signed by the defendant a t  Sanford, K. C., and for- 
warded to plaintiff a t  Savannah, Ga., by mail. The  letter forwarding 
the contract stated: "You will find enclosed signed contra& for 75 bar- 
rels of Standard Fine  Granulated Sugar," etc. On  24 June,  1920, plain- 
tiff shipped to the defendants 24 barrels of sugar. This  shipment of 
24 barrels was accepted by the defendant without objection and paid for. 
On 7 August, 1920, plaintiff shipped to the defendant 23 barrels of 
sugar, which was accepted without objection and paid for. On 9 Octo- 
ber, 1920, the plaintiff shipped to the defendant 26 barrels of sugar. 
I n  the meantime the price of sugar had greatly declined. The  defendant 
refused to accept the 26 barrels, contending that  the shipment contained 
one barrel too many for that  the allocation under the contract for Sep- 
tember or October shipment was one-third of the total or  twenty-five 
barrels. The  plaintiff contended that  the 26 barrels mas the amount 
necessary to complete the contract, and that  under the agreement the 
defendant had purchased 75 barrels of sugar and tha t  shipment was a t  
seller's option. The  defendants refused to accept the sugar unless the 
plaintiff would deduct the price of one barrel. Thereupon the plaintiff 
notified the defendants that  it would resell said sugar and charge the 
defendants with the difference. On  28 October the plaintiff notified the 
defendants that  i t  had received an offer of 11 cents for said sugar, and 
that  said offer mas the best that  could be obtained, and that  unless de- 
fendants should furnish a better offer by 10 a.m., 29 October, 1920, they 
would sell the sugar a t  the price offered and hold the defendants liable 
for the difference between the contract price and the price obtained on 
resale, together with such other losses and expenses as the plaintiff would 
sustain by reason of the breach of contract. The  defendants did not 
reply to this communication, and on 30 October, 1920, plaintiff sold the 
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sugar to one Bobbitt i n  Sanford at  a loss of $1,428.56. Included in this 
total loss were certain small items of expense for storage and telegrams, 
amounting to $46.11. A11 the evidence tended to show that  the price of 
the sugar upon the resale to Bobbitt was the fair  market value of sugar 
on the date of resale. The plaintiff made demand upon the defendants 
for the sum of $1,428.56, and upon refusal to pay, suit was instituted. 
There was a verdict for $1,428.56 in favor of plaintiff, and from judg- 
ment upon the verdict the defendants appealed. 

B i g g s  & B r o u g h f o n  for plaintif f .  
Seawel l  ci3 X c P h e r s o n  a n d  1T'illiams ci3 TTvi l l iam for defendants .  

BROODER, J. The  record discloses: during the course of argument of 
counsel for defendants to the jury, counsel characterized the conduct of 
the plaintiff as being actuated by "ararice and greed," and referred to 
the contract as L ' u n ~ ~ n ~ c i o n a b l e  and oppressire," with other comments 
of like tenor. The court being of the opinion that neither the allegations 
in  the answer nor proof offered in the case supported such argument, 
interrupted couiisel with the statement that "the argument you are now 
making has nothing to do with the case." 

The defendants excepted. 
At the conclusion of all the argument, counsel for defendant handed 

up  %hat purported to be a statement of the argument he was making 
or purporting to make when interrupted by the court." The court there- 
upon stated to counsel that he could read the statement to the jury or 
proceed to make his argument to the jury as he had intended. Counsel 
declined to do either. Defendants excepted. 

Under our lam it is the undoubted right of counsel lo argue erery 
phase of the case supported by the evidence without fear or favor, and 
to deduce from the eridence offered all reasonable inferences which may 
flow therefrom. The testimony and conduct of witnesses and parties 
must at  all times be subject to such criticism and attack as the circum- 
stances reasonably justify. However, the baiting and badgering of mit- 
nesscs and parties ought not to be permitted Isy the court. Parties come 
into court, as they have a right to do, to have controversies determined 
according to the orderly processes of the lam, and witnesses are com- 
pelled to come to court whether they desire to do so or not. At all events, 
ad long as they demean themselres in a courteous manner they are en- 
titled to the same courtesy in the courthouse as would be accorded to a 
citizen in  any other business transaction. 

The general principle, established by many authorities, is to the effect 
that the comment of counsel upon the testimony and conduct of parties 
and witnesses "must be left, ordinarily, to the sound discretion of the 
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judge who tries the case; and this Court will not review his discretion, 
unless it is apparent that  the impropriety of counsel was gross and xell  
calculated to prejudice the jury." Jenk ins  v. Ore Co., 65 S. C., 563;  
S. 21.  T y s o n ,  1 3 3  S. C., 698;  S. v .  Davenport,  156  S. C., 597;  211aney v. 
Greenwood, 182  K. C., 579. Thus  in Xassey  v. Alston,  173 3. C., 215, 
W a l k e r ,  J., delirering the opinion declared : "3 party, or witness, should 
not be subjected unjustly to abuse, ~vhich  is calcnlatecl to degrade him 
or to bring him into ridicule or contempt, and when this occurs he is 
clearly entitled to the protection of the court,  hen he asks for it in 
proper time, and sometimes, perhaps, when he  does not, for the court 
should extend it voluntarily, i n  the exercise of its judgment and, if 
necessary, in order that the tr ial  may proceed fairly and impartially 
and lead to a just result." 

A1.o in X c L a u r i n  I ! .  TT7illiams, 175  S. C., 202, counsel, i n  the course 
of argument to the jury, m s  interrupted bv the tr ial  judge, who de- 
clared that  he could not permit counsel to continue the line of argument 
he r a s  then pursuing. This Court, in upholding the action of the tr ial  
judge, declared : "There was neither allegation nor issue prcsentirig such 
proposition." The trial judge "is not a mere moderator, the chairman 
of a meeting, but the judge appointed by the law to so control the trial 
and direct the course of justice that no harm can come to either party," 
etc. S. .v. Dacenpor f ,  156  K. C., 612. 

There is  ~ io th ing in the present record n-hich indicates an abuse of 
that  sound legal discretion committed by law to tr ial  judges. 

The contract betnyeen the parties was in m-iting and provided for the 
sale of 7 5  barrels of sugar, and was an  entire contract for that  number 
of barrels. The  division of shipment into three portions of 25 barrels 
each. under the terms of the c ~ l ~ t r a c t .  was a t  the kller's ontion, and the 
defendants, upon receiving 24 barrels in June,  made no proteqt that  the 
shipment was one barrel short. B y  the same token they were in no posi- 
tion to protest 15-hen the price had declined, because the shipment m s  
one barrel long, bwause it \\-as the plain duty of the plaintiff under the 
contract to deliver to the defendant $ 5  barrels of sugar, and the l3laill- 

u 

tiffs undertook to delirer no more than that amount. 
The court instructed the jury to ansver the issue as to the breach of 

contract in the affirmative. This  instruction was correct upon all facts 
and circumstances disclosed by the record. 

Upon the second issue of damages the court charged the jury as  fol- 
l o m :  "I charge you that  if you find the facts to be as testified to hy all 
the witnesses who have come on the stand and testified, that  is, if you 
believe these witnesses, if you believe that  the plaintiff sold that  sugar 
as testified to here, and after notifying the defendants of sale, and of 
the amount of the sale, and that  the defendants paid no attention to it,  
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and you find the facts so to be, it would be your duty to answer the issue 
$1,428.56." This instruction is sustained. If the defendants wrong- 
fully refused to accept the sugar, the plaintiff had the right to resell it 
as agent of the defendants and to recover from them the difference 
between the contract price and that obtained on the resale, if the resale 
was made within a reasonable time, fairly conducted, with full notice 
and consummated in the exercise of utmost good faith. Grist v. Wil- 
liams, 111 N.  C., 53; Heiser v. Mears, 120 N .  C., 443; Clothing Co. v. 
Stadiem, 149 N .  C., 6 ;  Flour Mills v. Distributing Co., 171 N .  C., 708. 

The undisputed evidence disclosed that notice was duly given by the 
plaintiff to defendants, and that the sugar brought the market price at  
the resale. 

K O  error. 

CHARLES F. DUNK v. VICTORIA J O S E S  

(Filed 28 March, 1928.) 

1. Judgment-Setting Aside for Surprise, Excusable Neglect, etc.-Power 
of Trial Judge to Set Aside. 

Upon a proper finding of a meritorious defense and excusable neglect, 
the judge of the Superior Court, on appeal from the clerk, has authority 
to set aside a judgment rendered by the clerk, against the defendant by 
default of an answer, to which exception has been duly entered, before the 
clerk, C .  S., 600; and to permit an answer to  be filed, C. S., 536. 

2. Constitutional Law-Vested Right-Civil Procedure. 
No vested right can be acquired under a statute which only relates to 

the procedure to be observed for the enforcement o r  the defense of a 
right. 

3. Statutes-Construction-Statutes Relating to Civil Procedure. 
A new statute making a change only in procedure prima facie applies 

to all actions, whether already accrued at  the time of its passage, or then 
pending or accruing in the future. 

CIVIL ACTION, before Cran~mer, J., at November Term, 1927, of 
LENOIR. 

Summons was issued and served 22 June, 1927, and coinplaint filed on 
the same date. The plaintiff sued the defendant for the possession of 
the land described in  the complaint. The answer was filed according to 
the record on 13 June, 1927, nine days before the summons was issued. 
I t  is assumed, however, upon reading the judgment that this was an 
error, and that 13 July was the proper date upon which the answer was 
filed. On 18 July, 1927, the plaintiff made a motion before the clerk 
for judgment by default final upon the ground "that no defense bond 
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nor was any answer filed within the time allowed by law." Judgment 
by default final was duly rendered by the clerk on 12 September, 1927. 
The defendant excepted to the judgment and appealed to the judge of 
the Superior Court. Notice of appeal was waived. Thereafter the 
cause was heard by E. H. Cranmer, judge presiding, who rendered the 
following judgment : 

"This cause coming on to be heard before his Honor, E. H. Cranmer, 
judge, and being heard, and i t  appearing to the court that the defendant 
in the above-entitled action has a good and meritorious defense to said 
cause, and it further .appearing to said court that the said defendant 
was ill and not physically able to attend her affairs or to file answer in 
this cause, and it further appearing to said court that the said defend- 
ant was guilty of no laches on her part, but was only guilty of such 
conduct as amounted to excusable neglect, and it further appearing to 
said court that on the day following the expiration of twenty days from 
the date of the service of the summons in this cause the said defendant 
filed her answer with proper bond in the sum of $200, with sufficient 
surety as is required by statute before the plaintiff in  said action moved 
for judgment therein, and i t  further appearing to said court that the 
time to answer did not expire until after 1 July, at  which time the act 
extending the time to thirty days went into effect; 

"It is now, therefore, ordered, adjudged and decreed, on motion of 
Shaw & Jones, and J. F. Liles, attorneys for the defendant, that the 
judgment heretofore entered by the clerk of the Superior Court in this 
cause be, and the same is hereby declared void and set aside. 

"It is further ordered, adjudged and decreed that the answer filed on 
behalf of the defendant in this cause, together with the bond, be and the 
same are hereby declared filed and allowed to be filed, and the said 
cause is retained to the end that the same may be heard upon its merits." 

From the foregoing judgment plaintiff appealed. 

Ch.ar7es F. Dunn, i n  propria persona, for plaintiff. 
Shaw & Jones for defendant. 

BROGDEN, J. One phase of this controversy was disposed of by this 
Court in Dunn v. Jones, 192 N .  C., 251. This case has been referred to 
as the rich young ruler case. The Court held that plaintiff's title was 
defective in the particulars pointed out in the opinion. Thereafter on 
22 June, 1927, plaintiff instituted the present action in ejectment for 
the possession of the land. The plaintiff excepts to the judgment ren- 
dered by the court upon the ground that the trial judge had no power 
to set aside the judgment by default final rendered by the clerk. This 
contention cannot be sustained. When the judgment by default was 
entered by the clerk the defendant excepted and appealed to the judge. 
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Hence the whole case was regularly before the court upon the appeal. 
Both parties were thereupon fixed TI-ith notice of everything that was 
regularly done in the cause. Fosfer v. ,111iscm Corporation, 191 N. C., 
166. Under the law, the tr ial  judge had the power in  the exercise of his 
sound legal discretion to set aside the judgment under C ! .  S., 600, and 
to pcrniit the defendant to file an answer under C. S., 536. A judgment 
lnRy be set aside under C. S., 600, if the moving party can show excus- 
able neglect, and that he  has a meritorious defense. I n  {he case at bar 
tlie tr ial  judge found all the necessary and essential facts to support 
his order vacating the judgment by default. Sorton T .  .lfcLaurin, 125 
S. C., 185; Crumpler 2 % .  Hines, 174 PI'. C., 253; J e r n i p n  c. Jernigan, 
179 3. C., 237; Batfle T. Xercer, 157 S. C., 437; Heldwman c. L11i17s 
Co., 192 S. C., 626. I n  Sldridge v. Ins. Co.. 194 N. C., 683, the Court 
referring to Public L a m  1921, Ex.  Ses., ell. 92; Public Laws 1923, 
ch. 33;  Public L a m  1024, Ex.  Ses., ch. 18, said:  ('These statutes h a r e  
reference to the clerk and were not intended to impair  the broad 
powers conferred oil the judge, who 'may in his discretion and 1113011 
such terms as may be just allow an  answer or reply to  be made. or other 
act tlol~e. aftcr tlie time limited or by an order to ciilarge the time.' " 
Roberts v. .JIerriff, 189 S. C., 194;  JlcSair  I - .  17arboro, 186 S. C., 111. 

Xoreorer by chapter 66, Public Laws 1927, the time for filing anslyer 
was enlarged to thir ty days. This act  rent into effect 1 July,  1927. 
Hence the ansver was filed in proper time. '?KO person can claim a 
uested right i n  any particular mode of procedure for the enforcement or 
defense of his rights. Where a new statute deals with procedure only, 
prima facie it applies to all actions-those which have accrued or are 
pending, and fu ture  actions." Stacy, C. J. ,  in Martin v. Vanlaning- 
ham. 189 S.  C., 636. The judgment rendered is amply supported by 
numerous authorities i n  this State. 

Plaintiff in his brief says: "I take much pleasure in informing this 
Court that 1 h a r e  read every one of your reports from Vol. 140 to 193, 
inclusire, and 1~4th  the hundreds of opinions, I h a r e  found nothing that  
in law would support the judgment sent u p  in this record." I n  ~*iew 
of the fact that  the uniform holding of the Court supports the judgment 
rendered, the plaintiff's aforesaid declaration in the brief, calls to mind 
the colloquy between Phi l ip  and a notable citizen of Ethiopia, occurring 
long ago. The distinguished citizen of Ethiopia was mder taking to 
read the Book of the Lam, and the great evangelist propmnded to him 
this query:  "Understandest thou what thou wadest 1" Acts 8 :30. 

,Mirmed. 
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CHARLES &I. INGRAM v. BASK O F  WARSAW ET AL 

(Filed 25 March, 1938.) 

1. Principal and Surety-Nature and Extent of Liability of Surety in 
General. 

The liability of sureties on a bond g i ~ e n  by a bank as principal, to 
indemnify a depositor against lous for moneys deposited in the bank at 
the time of its euwution, mill not be construed by implication to extend 
beyond securing the deposit therein stated, and bonds of this character 
are to be strictly coristrued as to their expressed terms. 

2. Banks and Banking-Directors-Liability as Individual Endorser of 
Note Not Affected by Office. 

Where it appears that sureties on a bond given by a bank to secure a 
depo~itor are directors of the bank, but that they figned i n  their indi- 
vidual capacity, their measure of liability is not increased by reauon of 
their being directors of the principal obligor. 

APPEAL by defendants from Cranmer, J., at  August Term, 1927, of 
D ~ P L I N .  Rerersed. 

Sction to recorer on bond executed by the Bank of Warsaw as princi- 
pal, and its codefendants, as sureties, to indemnify plaintiff from loss 
OII account of certain funds deposited by him with the Bank of Warsan-. 

The Rank of Warsaw lms adjudged insolvent prior to the commence- 
ment of this action. No  answer was filed to the complaint by its 
receirer. Judgment by default final was rendered against said receiver. 
There mas no appeal from this judgment. 

Answers mere filed by the other defendants, admitting the execution 
of the bond by them as sureties, but denying liability i n  this action 
upon said bond. 

The issue submitted to the jury was answered as follows: "In what 
sum, if any, are the defendants, sureties, indebted to the plaintiff? 
Answer : $7,188.72." 

From judgment in  accordance with the verdict, defendants, sureties 
011 the bond, appealed to the Supreme Court. 

A.  HcL. Graham, George R. Ward and Gavin & Boney for plaintiff. 
H .  D. TVilliams, R. D. Johnson and L. A. Beasley for defendants. 

cox so^, J. On 17 February, 1925, plaintiff, an ex-sheriff of Duplin 
County, whose term of office had expired in  December, 1924, had on 
deposit with the Bank of Warsaw, Kenansville Branch, the sum of 
$30,988.48. The said sum uTas credited, partly to the account of "C. N. 
Ingram, Sheriff," and partly to the account of "C. 11. Ingram, Sheriff, 
1023 Tax." 
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I n  compliance with his request, the Bank of Warsaw on said day 
caused a bond to be executed and delivered to plaintiff in words as 
follows : 

"North Carolina-Duplin County. 
Know all men by these presents that we, the Bank of Warsaw and 

Eenansville, N. C., a corporation, and the undersigned sureties, are 
held and firmly bound unto Charles M. Ingram in the sum of thirty 
thousand dollars, for which payment well and truly to be made, we bind 
ourselfres, our heirs, executors and administrators, jointly and severally, 
firmly by these presents, in the amount set opposite our names. 

Signed and sealed this the 17th day of February, 1925, 
The condition of the above obligation is such that whereas Charles M. 

Ingram has certain funds deposited in the Bank of Warsaw, a corpora- 
tion, and if the said Bank of Warsaw shall turn said fullds over to said 
Charles M. Ingram, when demanded, then this bond to bc! null and void; 
otherwise in full force and effect. 

BANK OF WARSAW, a Corpora1;ion. (Seal) 
By H. L. Stevens, I'res. (Seal) 

Attest : 
J. K. POWELL, (Seal) 

Secretary. 
J. E. POWELL. (Seal) $2,500 
H. L. STEVENS. (Seal) 5,000 
R. L. BEST. (Seal) 5,000 
JOHN FREDERICK. (Seal) 5,000 
J. A. POWELL. (Seal) 2,500 
J. W. QUINN. (Seal) 10,000 
JAS. J. BOWDEN. (Seal) 2,500." 

After the execution of said bond plaintiff made deposits from time to 
time with the Bank of Warsaw, which were credited, in  accordance with 
his request, some to the account carried on the books of the bank, under 
the name of '(C. M. Ingram, Sheriff," and some to the account carried 
under the name of "C. M. Ingram, Sheriff, 1923 Tax." Checks drawn 
by plaintiff on these accounts were paid by the bank, and duly charged 
to the said accounts, respectively. On 1 August, 1925, and subsequent 
to said day, plaintiff made deposits with the said bank, which at  his 
request were credited to the account of ('C. M. Ingram, Back Tax 
Account." Checks drawn by plaintiff on this account .were duly paid 
and charged to said account. 

On 7 November, 1925, plaintiff withdrew from the Bank of Warsaw 
the entire balance to his credit on the two accounts, which were carried 
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on the books of the bank prior to and on 17 February, 1925. On 21 
April, 1926, the Bank of Warsaw was declared insolvent, and a receiver 
was thereafter duly appointed for said bank. On said day the balance 
to the credit of the account carried on the books of the bank, under the 
name of "C. M. Ingram, Sheriff, Back Tax Account," was $7,188.72. 
All deposits to the credit of said account were made by plaintiff after the 
date of the bond, upon which plaintiff seeks to recover in this action. 

Upon the evidence tending to show the facts to be as above stated, 
there was error in the refusal of the court to allow defendants' motion, 
at  the close of the evidence, for judgment dismissing the action as upon 
nonsuit. 

By the express terms of the bond, if the Bank of Warsaw turned over 
to plaintiff certain funds deposited with the said bank, upon his 
demand, the bond became null and void, and defendants, sureties 
thereon, were discharged of liability. The bond cannot be construed as 
indemnifying plaintiff from loss on account of funds deposited with the 
bank after its date, certainly when said funds are credited, at his 
request, to another account. All the evidence shows that the bank has 
paid the funds on deposit with it, at  the date of the bond, to plaintiff, 
upon his demand. The amount now due to the plaintiff by the bank 
was deposited after the execution of the bond, and is not included in 
the sum for which defendants are liable, as sureties on the bond. 

Plaintiff alleges in his complaint "that i t  was the purpose and intent 
of said bond and of the parties thereto that the same should secure the 
plaintiff up to $30,000, against any loss of tax moneys which the plain- 
tiff might on the date of said bonds or thereafter have on deposit in 
said Bank of Warsaw." This allegation is denied by defendants in 
their answers. The language of the bond does not support this allega- 
tion. Defendants' liability is restricted to the funds on deposit at the 
date of the bond; they cannot be held liable for funds thereafter de- 
posited. 

The principle stated in  Edgerton, v. Taylor, 184 N. C., 571, is appli- 
cable upon the facts of the instant case. I t  is said in the opinion in 
that case: "Sureties are favored by the law. Their obligations are 
ordinarily assumed without pecuniary compensation, and are not to be 
extended by implication or construction. They have a right, as we 
have said, to stand on the terms of their contract, and having consented 
to be bound to a certain extent only, their liability must be found within 
the terms of that consent, strictly construed, and it has been said to be 
insufficient that the surety may sustain no injury by a change in the 
contract, or that i t  may even be for his benefit." 

This principle is applicable, notwithstanding the fact, shown by the 
evidence, that defendants at  the time they signed the bond, were directors 
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of the Bank of Warsaw. T ~ u s t  Co. v. Rose, 192 N. C., 673. They were 
liable to plaintiff, not as directors of the bank, but as sureties on the 
bond. This liability having been discharged, plaintiff cannot recover of 
them in this action. The  judgment in faror  of plaintiff and against 
defendants, sureties on the bond, is 

Reversed. 

A. U. WILSON v. A. L. BRYAN, ADMISISTRATOR OF MERRILL BRYAS. 

(Filed 28 March, 1928.) 

1. Injunction-Validity and Eff ect-Time Effective. 
When an injunction has been issued against a foreclosure sale under 

the power contained in a mortgage of laritls, bn t  notice thereof not re- 
ceived until after the last and highest bid has been mad:, but before the 
consummation of the sale by payment and delivery of the deed, the sale 
is void, and the purchaser therein acquires no right thereunder. 

2. Injunction-Violation and Punishment- Action Before Notice Not 
Contempt. 

Where a foreclosure sale of lands under a power of sale contained in a 
mortgage has been made and the mortgagee has not been notified before 
the bidding that an injunction had been issued by the court restraining 
the sale: Held, the sale is void from the time of the issuance of the 
restraining order, though the mortgagee would not be guilty of contempt 
in disobeying it until after notice of its issuance. 

3. Mortgages-Rights and Liabilities of Parties-Of Purchaser Under 
Foreclosure. 

The last and highest bidder at a sale of lands under foreclosure of a 
mortgage is not an innoccwt purchaser for value when the court has pre- 
viously issued an injunction against the sale. 

APPEAL by plaintiff from Xunn, J., at  J anua ry  Term, 1928, of 
CRAVEN. Affirmed. 

Action to compel defendant to execute and deliver to plaintiff, the 
last and highest bidder a t  a sale made by defendant, undl3r the power of 
sale contained in  a mortgage, a deed conveying to h im the land described 
in said mortgage, and also to restrain defendant from again selling said 
land under said power of sale. 

From judgment upon the facts found by the judge, dissolving the 
temporary restraining order, and dismissing the action, plaintiff ap- 
pealed to the Supreme Court. 

TIr. B. Rouse and Ernest M.  Green for plaintiff. 
T .  D. Warren and H.  P. Whifehurst for defendant. 
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COXNOR, J. At 12 o'clock m. on 15 March, 1927, defendant, A. L. 
Bryan, administrator of Merrill Bryan, after having fully complied with 
the terms of a power of sale, contained in a mortgage executed by E. W. 
Bryan to his intestate, Merrill Bryan, offered the land described in  said 
mortgage, for sale to the highest bidder, at the courthouse door in  
Craven County. Plaintiff was present at  said sale, and was the last and 
highest bidder for said land, in the sum of $1,250. Immediately after 
plaintiff had been declared the last and highest bidder, and before any 
further proceedings had been had with respect to said sale, defendant 
was informed by telegram that at  11 :50 a.m., on the same day, a tein- 
porary restraining order had been signed by a judge of the Superior 
Court at Beaufort, N. C., by which defendant was restrained and en- 
joined from selling or conveying the land described in said mortgage 
pursuant to his advertisement. The telegram was exhibited to defend- 
ant at 12:20 p.m. The restraining order was issued in an action, 
begun on 15 Xarch, 1927, against defendant herein by E. H. and J. 9. 
Meadows Company and others, as plaintiffs. Defendant immediately 
notified plaintiff that he would proceed no further with the sale; the 
restraining order was subsequently, on the same day, duly served on 
defendant. I t  was thereafter continued to the hearing. I n  the mean- 
time plaintiff took no steps to assert his rights, i t  any, as the last and 
highest bidder at the sale on 15 March, 1927. Plaintiff herein was not a 
party to tho action in which the restraining order mas issued, but had 
notice of its issuance against the defendant therein who is also the 
defendant in this action. 

The action entitled "E. H. and J. A. Meadows Company ef a l .  T .  

A. L. Bryan, Administrator," came on for trial and mas tried at October 
Term, 1927, of the Superior Court of Craven County. Judgment mas 
rendered therein, on the verdict, dissolving the injunction, and authoriz- 
ing the defendant, A. L. Bryan, Administrator, to proceed forthwith to 
sell the land described in the mortgage, under the power of sale con- 
tained therein. This judgment, upon plaintiff's appeal to this Court, 
has been affirmed. See opinion in Meadows v. Bryan, post, 395. 

Thereafter, on or about 1 December, 1927, plaintiff tendered to de- 
fendant the amount of his bid made at  the sale on 15 March, 1927, and 
demanded that defendant execute and deliver to him a deed conveying 
the land described in the mortgage to plaintiff. Defendant declined to 
accept the amount tendered by plaintiff and refused to comply with his 
demand for a deed. 

Defendant thereafter advertised the land described in the mortgage 
for sale on 30 December, 1927. Plaintiff instituted this action on 
29 December, 1927, and procured the issuance of a temporary restrain- 
ing order enjoining defendant from making the sale as adrertised on 
30 December, 1927. 
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Upon the foregoing facts, the court was of the opinion that the sale 
attempted to be made by defendant on 15 March, 1927, at  which the 
plaintiff herein was the last and highest bidder, was void, and of no 
effect, and that plaintiff acquired no right thereby either to a deed for 
the land or to an order in  this action, restraining the defendant from 
selling said land under the power of sale, contained in the mortgage to 
Merrill Bryan, his intestate. I n  accordance with thisi opinion, judg- 
ment was rendered, dissolving a temporary restraining order issued 
therein and dismissing the action. Plaintiff excepted to the judgment, 
and upon his appeal to this Court assigns same as error. 

The restraining order issued by the judge at  Beaufort, N. C., in  the 
action entitled, "Meadows & Company et al. v. Bryan," became effective 
from and after the moment i t  was issued. Although the defendant 
Bryan was not liable to attachment for contempt, for a violation of said 
order, until he had received notice, by service of the w ~ i t  or otherwise, 
of its issuance, any act done by him after the order was issued in  vio- 
lation of its terms was void. Having been restrained and enjoined 
from selling said land, by the order issued at  11 :50 a.m., the sale made 
by him at 12 o'clock was void. R e  was deprived of all authority to 
make the sale by the order, and for that reason could not have compelled 
the bidder to take and pay for the land, in accordance with his bid. The 
fact that he was not liable to attachment foli contempt, for making the 
sale, because he was without notice, a t  the time, of the issuance of the 
order, is not determinative of the question here presented as to the 
validity of the sale. I f  defendant, after receiving the telegram at 12 :20 
p.m., advising him of the issuance of the order by the judge at 11:50 
a.m., had proceeded with the sale, by executing a deed to the bidder, and 
receiving from him the amount of his bid, as the purchase price of the 
land, he would have been in  contempt, and would have been liable to 
attachment therefor. I t  is well settled that a defendant who violates an 
injunction or restraining order before the writ has been served on him, 
is guilty of contempt, if at  the time of such violation he has notice of 
the issuance of the order. Mocksville Lodge v. Bibbs, 159 N.  C., 66, 
74 S. E., 743; Davis v. Champion Fibre Co., 150 N. CL, 84, 63 S. E., 
178; Fleming v. Patterson, 99 N. C., 404; Edney v. King, 39 N. C., 465. 
I n  32 C. J., page 372, in section 627, it is said: "To make a temporary 
injunction effectual, it is generally necessary to serve a copy of the writ 
or restraining order on the parties enjoined; but has been held that if 
the defendant is otherwise informed of the issuance of the injunction, 
he will be bound thereby as if i t  had been actually served, and may be 
punished for the breach of it." 

I n  order that a party to an action, upon whose motion a temporary 
restraining order has been issued therein, may be fully protected thereby, 
i t  is generally held that such order relates back to the date of the de- 
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cision i n  accordance with which the order was made, and that  such 
order continues in  full  force unti l  dissolved or modified, or  unti l  final 
judgment is  entered. 32 C. J., 373. 

I n  the instant case, the sale made by the defendant, a t  which plaintiff 
was the last and highest bidder, was void for tha t  i t  was made after the 
issuance of the restraining order, and while same was in  full  force and 
effect. A t  the time plaintiff and defendant received notice of the issu- 
ance of said order, the sale had not been completed by payment of the 
purchase money and execution of the deed conveying the land to the 
plaintiff. Plaintiff is not therefore i n  the position of a n  innocent pur- 
chaser for value. H e  was merely the last and highest bidder a t  a sale 
made without authority of defendant. Upon the facts found by the 
judge, and set out i n  the  judgment, there i s  no error i n  the judgment 
dissolving the restraining order and dismissing the action. The  judg- 
ment i s  

Affirmed. 

W. A. BENTON v. MONTGOMERY LUMBER COMPANY. 

(Filed 28 March, 1928.) 

1. Deeds and Conveyances-Trial-Questions of Law and Questions of 
FactBoundaries. 

The question of sufficiency of boundaries given in a deed to lands is one 
of law, and the disputed location of the lands within these boundaries is 
one of fact for the jury uwn  the evidence, and presents a mixed question 
of law and fact upon the issue. 

2. Deeds and Conveyances-Trial-Dirwted Verdict. 
Where in an action of trespass upon lands the description of the bound- 

aries in a deed is sufficient in law, and the evidence tends only to show 
that the locus in quo was necessarily iucluded to make the boundaries 
designated in the deed, an instruction is not error that directs a verdict 
thereon. 

3. Deeds and Conveyances-Constmction and Operation--General Rules 
of Construction. 

The object to be obtained in the interpretation of a deed is to effectuate 
the intent of the parties from the interpretation of the instrument as a 
whole, giving effect, if possible, to all of its parts ; and where its terms are 
contradictory the first expressed will control; and language of doubtful 
meaning will be construed in the light favorable to the grantee; and a 
known and controlling call will prevail over descriptive specifications; 
and a prior perfect description that identifies the property will prevail 
over a later one. 

APPEAL by plaintiff from Simclair, J., at  November Term, 1927, of 
FRANELIN. No error. 
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On 4 July, 1904, the plaintiff sold to the Greenleaf Johnson Lumber 
Company the timber on several tracts of land, and thereafter the de- 
fendant acquired the rights of this company. Among these tracts is one 
containing 30 acres. The plaintiff brought suit to enjoin the defendant 
from cutting and removing the timber from this tract on the ground 
that it was not conveyed by the plaintiff's deed to the Greenleaf Johnson 
Lumber Company. The description is as follows: "Firs5 tract, bounded 
on tha east by the Anderson's Bridge Road, on the south by the John 
Ellis Old Place, on the west by Tar  River, and on the north by the 
lands of Calvin Benton. Second tract, bounded on the south by the lands 
of Calvin Benton, on the west by Tar  River, on the north by W. J. Ross 
and, J. S. Ross, and on the east by the lands of B. H. Headen, which 
said tracts are composed of the Perry tract, the deed for which is 
recorded in Book 79, page 439, Franklin Registry; that part of the Cop- 
pedge tract which is conveyed by deed recorded in Book 146, page 49, 
Franklin Registry, the Upchurch tract conveyed by deed of J. R. 
Wheless and wife, recorded in Book 149, page 162, Franklin Registry; 
that part of the Upchurch tract conveyed by deed of J.  H. Uzzell and 
wife and S. S. Strickland and wife, recorded in Book 75, page 182, 
Franklin Registry, all of which descriptions are hereby adopted and 
made a part of this conveyance. .A tract of land containing about 23 
acres, bought of A. C. Ben'ton, is within the boundaries above set forth, 
but said tract is not included in this conreyance, being expressly re- 
served hereby." 

This issue was submitted: "Was the timber on the thiiaty-acre tract of 
land described in the complaint included in the deed frorn W. A. Benton 
to Greenleaf Johnson Lumber Company 2" The jury were instructed to 
answer the issue "Yes" if they found the facts to be a,3 testified to by 
all the witnesses and shown by the record evidence. I t  was answered 
in the affirmative and judgment was given for the defendant. The plain- 
tiff excepted and appealed. 

Ben T. Holden and Edzcarrd F. Grifin, for plaintiff. 
Thomas TV. Rufin and Yarborough & Yarboraugh for defendant. 

A~aars ,  J. The appellant's exceptions to the exclusion of evidence 
must be overruled for the reason that the questions were framed so as to 
call for answers which mould necessarily have embodied a mixed finding 
of law and fact. Whether the thirty-acre tract or any oiher was specifi- 
cally described in the deed was not exclusivtdy a question of fact which 
the surveyor could determine. What the boundaries art? is a matter of 
law; where they are is a question of fact. Lumber Co. v. Bernhardt, 162 
x. C., 460. 
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The  exception chiefly relied on is  that  which was taken to the charge 
given the jury;  but the significance of this instruction may readily be 
seen by reference to the evidence and the plat. The  question on which 
the controversy turned was whether the thirty-acre tract is a part  of the 
land "bounded on the south by the lands of Calrin Benton, on the vest 
by T a r  River, on the  north by W. J. Ross and J. S. Ross, aud on the 
east by the lands of B. H. Headen?" It is not denied that  these bound- 
aries include a part  of the Coppedge land and the surveyor testified that  
they would not touch the lands of W. 5. Ross unless they embraced the 
thir ty acres in dispute. H i s  Honor held as legal inference that  the land 
of W. J. Ross was a par t  of the northern boundary; and if the jury 
accepted the undisputed epidence i t  necessarily followed that  the thirty- 
acre tract was included in  the description. 

True,  this is not one of the tracts particularly set out in the latter part 
of the description, but this fact does not necessarily impair the force of 
the defendant's contention. The  proposition does not call for elaborate 
discussion. I n  the construction of deeds these principles seem to be 
settled: (1) The  entire deed must be considered and such constructioll of 
particular clauses must be adopted as mill effectuate the intention of the 
parties; ( 2 )  such construction will be adopted as, if possible, will give 
effect to every pa r t ;  (3)  if terms are contradictory the first in order will 
be g i w n  effect to the exclusion of the last ;  (4)  when language is of 
doubtful meaning it will be given such construction as is  most favorable 
to the grantee; ( 5 )  descriptive specifications cannot prevail over a 
linown and controlling call; (6)  a further description mill not defeat a 
preceding perfect description which identifies the property conveyed. 
N a y o  v. Rlounf, 23 N. C., 283; O u f l a w  2%. Gray,  163 N .  C., 325; R. R. v. 
Carpenfer ,  165 N .  C., 465; Lumber  Co. v. Lumber Co., 169 K. C., 80, 
93; Jf i l ler  21. Johns ton ,  173 N. C., 62. Considered in the light of these 
principles the tr ial  in our opinion was free from error. 

S o  error. 

MADELINE FURLOUGH, ADMIKISTRATRIX, V. NASH COUSTT HIGHWlT 
COAIJIISSION ET AL. 

(Filed 2S March, IXS . )  

1. Evidence--Weight and Sufficiency-Evidence Held Sufficient on Issue 
of Negligence to Uphold Verdict. 

Evidence tending to show that the defendant contractor for the build- 
ing of a county highway suddenly turned the course of the Old road at 
right angles a t  a railroad cut, leaving it without guard or signal to warn 



366 I N  T H E  SUPREME COURT. [I95 

against danger, and that the plaintiff's intestate, traveling in an automo- 
bile at night ran off the edge of the cut and was killed is sufficient evi- 
dence of defendant's negligence to uphold the verdict in. plaintiff's favor. 
Evanc v .  Construction Co., 194 N .  C. ,  31. 

2. Appeal and Error-Review-Error Waived in Supreme Court. 
An appeal from a judgment of nonsuit will be dismissed when the ap- 

pellant has assigned no error or filed no brief. 

APPEAL by defendant, Nello L. Teer, from Sinclaiv, J., a t  August 
Term, 1927, of FRANKLIN. 

Civil action to recover damages for an alleged wrongful death caused 
by defendants' alleged negligence in failing properly to guard a dan- 
gerous embankment, fill or cut, while the road along said embankment, 
fill or cut, was being reconstructed under the immediate direction and 
supervision of the defendant, Nello L. Teer. 

This suit was originally brought against the Nash County Highway 
Commission, the Atlantic Coast Line Railroad Company and others, but 
prior to verdict nonsuits were entered as to all of the defendants except 
the defendant, Nello L. Teer. 

I t  was in evidence that plaintiff's intestate was injured at  a point out- 
side the town of Nashville, where the road, which the defendant Teer 
was reconstructing under a contract with the Nash County Highway 
Commission, approaches a deep cut or railroad fill, and makes a right- 
angle-turn, within a few feet of the edge of said cut, and goes thence 
along the right of way of the railroad for a distance of about 150 feet, 
and then crosses the railroad tracks. The road where i t  runs up to the 
railroad cut had formerly been at a different point, and there was a ridge 
on the edge of the cut approximately 3% or 4 feet high and about 4 feet 
wide. This ridge served as a shield and protected travelers against run- 
ning into the cut, down the embankment arid upon the railroad tracks. 
The ridge was cut down by the defendant while in charge of the con- 
struction work in  such a way as to conceal the cut from the view of a 
traveler at  night-time and to give the appearance of a hard-surfaced 
road leading straight ahead into the town of Nashville. On the night of 
11 September, 1926, plaintiff's intestate, while driving in his automobile 
along said road, ran into said fill or cut, left in  this alleged negligent 
condition by the defendant Teer, and received injuries from which he 
died the next day. 

Upon denial of liability and issues joined, the jury returned the fol- 
lowing verdict : 

"1. Was the plaintiff's intestate injured and killed through the negli- 
gence of the defendant, Nello L. Teer, as alleged in  the complaint? 
Answer: Yes. 
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"2. Did the plaintiff's intestate contribute to his injury and death by 
his own negligence, as alleged in the answer? Answer: No. 

"3. What damages, if any, is the plaintiff entitled to recover of the 
defendant, Nello L. Teer ? Answer : $12,000." 

Judgment on the verdict for plaintiff, from which the defendant, 
Nello L. Teer, appeals, assigning errors. 

Cooley & Bone, Ben T. Holden, E. T .  Grifin and Biggs & Broughton 
for plaintiff. 

E.  H.  Malone, Leon T .  Vaughn, R. X. Simms, Pou & Pou and J .  L. 
Emanuel for defendant, Nello L. Teer. 

STACY, C. J. The tort liability of the defendant, Nello L. Teer, in 
failing properly to protect and direct traffic on the road in question, 
while under construction by him, is fully established by the decisions in 
Evans v. Construction Co., 194 N. C., 31, and Hughes v. Lassiter, 193 
N.  C., 651, 137 S. E., 806, and it would only be a matter of repetition to 
state again what has been so recently said in these cases. 

The record is large and the case an important one to the parties, but 
we have found no exception of sufficient moment to warrant an extended 
discussion. The controversy on trial narrowed itself principally to 
issues of fact, determinable alone by the jury under the evidence. X 
careful perusal of the record leaves us with the impression that the case 
has been tried substantially in accord with the principles of law appli- 
cable, and that the verdict and judgment ought not to be disturbed. 

The plaintiff and defendant, Nello L. Teer, each noted an appeal from 
the judgment of nonsuit in favor of the Atlantic Coast Line Railroad 
Company, but as the plaintiff has failed to prosecute her appeal from 
this judgment, and the defendant, Nello L. Teer, has filed no brief and 
assigned no error i n  regard to same, the motion of the defendant, 
Atlantic Coast Line, to dismiss said appeals must be allowed. 

NO error. 

TIT. I. HALL v. COhIhIISSIONERS O F  DUPLIS. 

(Filed 28 March, 1928.) 

Taxation-Constitutional Requirements and Restrictions--Right of Coun- 
ties to Issue Bonds Without Approval of Voter-Requisites Therefor. 

I n  order to a valid issue of bonds by a county, under the County 
Finance Act of 1927, to purchase schoolhouses to comply with the man- 
date of our Constitution for a six months term of public schools, as a 
necessary county expense, without submitting the question to the vote of 
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the people of the county, it is required that the resolution passed by the 
board of county commissioners so declare the fact to be, and the courts 
are without authority to supply the deficiency in the order. Const., Art. 
VII,  sec. 7 ;  Art. I X ,  see. 3. 

CIVIL ACTION, before Harris, J., at January Term, 1928, of DUPLIN. 

Oscav B. Twmer, H.  E. Faison, and ;Ilanning d l1Iann;ng for plaintif. 
Gacin d Boney and L. A. Beasley for def~ndant .  

BROGDER, J. This cause was considered by the Courl; upon a former 
appeal and is reported in 194 N. C., 768. The Court remanded the case 
to the Superior Court of Duplin County "for further proceedings" for 
the reason that the essential facts necessary to support the validity of 
the bonds did not appear either in the judgment or upon the record 
presented to the Court. Thereafter, on 10  January, 11328, an affidavit 
was filed by the members of the board of education and the county 
superintendent to the effect that on 9 May, 1927, the board of educa- 
tion requested the board of commissioners of Duplin County to issue 
bonds for the purpose of erection or purchase of schoolhouses in the 
masimum aggregate principal amount of $140,000, said bonds to be 
issued by said Duplin County as an administrative agent of the State of 
North Carolina pursuant to and under the authority cf chapter 81 of 
Public Lams of 1927, known as the County Finance Act, the said erection 
and purchase of schoolhouses in Duplin County being necessary to pro- 
ride a six months term in said county under the public school law and 
Constitution of North Carolina. The affidavit of A. T. Allen, State 
Superintendent of Public Instruction, was also filed, certifying that 
said school buildings are required "for the establishment or mainte- 
nance of the State system of public schools in accordan2e with the pro- 
risions of the Constitution." Thereupon a judgment was entered in part 
as follows: "The court doth find from the pleadings arid affidavit filed 
the following facts: That on 9 May, 1927, the board of education of 
Duplin County requested the board of comniissioners of Duplin County, 
the defendants in the above-entitled action, to issue bonds of Duplin 
County in the maximum aggregate principal amount of $140,000 for the 
erection or purchase of schoolhouses in said county, said bonds to be 
issued by Duplin County as an administratire agent of the State of 
North Carolina, and pursuant to and under the authority of chapter 81, 
Public Laws 1927, known as the County Finance Act. . . . That 
the erection or purchase of said schoolhouses, as above proposed, is neces- 
sary to p r o ~ i d e  a six months school term in Duplin County as provided 
by the Public Laws and Constitution of the State and in compliance 
with said law and the Constitution. I t  is thereupon considered and 
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adjudged . . . that the said bond order passed by the board of 
commissioners of Duplin County on 18 July, 1927, . . . providing 
for the issuing of the sum of $140,000 bonds for the purpose of erection 
of schoolhouses be, and the same is hereby declared legal and valid in 
all respects." 

From the foregoing judgment plaintiffs appealed. 
The plaintiffs contend that the court had no power to find as a fact 

that the issue of said bonds was necessary for the purpose "of erection or 
purchase of schoolhouses required for the establishment or maintenance 
of a six months school term in accordance with the provisions of the 
Constitut;on." This contention is based upon the theory that the bond 
resolution passed by the board of county commissioners did not declare 
such purpose, and if the court be permitted to find such fact, when the 
bond resolution is silent with respect thereto, such action will in effect 
permit the court to pass a bond ordinance or to amend one already 
passed by the commissioners. 

The bond ordinance passed by the board of county commissioners is 
set out in the record. Section 1, thereof, is as follows: "That the bonds of 
Duplin County shall be issued for the purpose of the erection or pur- 
chase of schoolhouses in the maximum aggregate principal amount of 
$140,000." The resolution contains no statement that such schoolhouses 
are required for the establishment or maintenance of a State system of 
public schools in accordance with the provisions of the Constitution. 
The resolution therefore is not sufficient to support the findings of the 
trial judge or warrant the judgment. Section 9, chapter 81, Public 
Laws of 1927, provides that bonds of a county shall be authorized by an 
order of the governing body, which order shall state (subsection a )  "in 
brief and general terms, the purpose for which the bonds are to be issued, 
etc." The decisions of this Court are to the effect that bonds and notes 
may be issued for erecting and equipping schoolhouses and purchasing 
lands necessary for school purposes without submitting the question to 
popular vote "where such schoolhouses are required for the establish- 
ment or maintenance of the State system of public schools in accordance 
with the provisions of the Constitution." The power is not given the 
county to issue bonds for the erection and purchase of schoolhouses 
without a popular vote except where such schoolhouses and necessary 
land therefor are required for the establishment and maintenance of a 
six mouths school term as provided by the Constitution. Lovelace v. 
Praitt, 187 N.  C., 686; Fruzier v. Commissiorrers, 194 N.  C., 49; Owens 
v. Wake County, anfe, 132. The purpose for which the bonds are issued 
must be stated and set forth in the bond resolution itself. Hence we feel 
compelled to remand this case. I f  the only bond resolution duly passed 
by the county commissioners is the one appearing in the record in  this 
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case, then the county commissioners must adopt a resolution setting 
forth therein in accordance with the decisions of this Court, the purpose 
of said bonds in order that it may appear from the resolution itself that 
the bonds are issued for the purpose of the erection and purchase of 
schoolhouses, which are necessary for the establishment and maintenance 
of a State system of public schools in  accordance with the provision of 
the Constitution. 

Remanded. 

(Filed 28 March, 1928.) 

Trial-Submission and Withdrawal of Issues-Appeal andl Error--Preju- 
dicial Error--Bills and Notes--Endorsers. 

When the endorsers on a note plead two separate and distinct defenses 
to their liability to the action, with evidence to support them, and the 
trial judge has submitted issues upoil each of them, one upon want of 
notice of presentment and dishonor to them as accommodation endorsers, 
it is reversible error for the trial judge to withdraw this issue upon which 
the defense largely depends, from the jury and leave the jury uninstructed 
as to the law thereon, and submit the case upon the other issue alone. 

APPEAL by defendants, Edna P. Sellers, Executrix, Eula McGirt, 
Executrix, and W. G. McLean, from Bond, J., at October Term, 1927, 
of ROBE SO^;. 

Civil action to recover the value of certain Liberty Bonds, ten thou- 
sand dollars in amount, loaned to the Bank of Maxton a few months 
prior to its failure on 6 October, 1924. 

Two causes of action are set out in the complaint : First, it is alleged 
that the bonds in question were procured from plaintiff's intestate upon 
the representation by the cashier of the Bank of Maxton that all the 
directors of said bank would guarantee their return or else see that he 
was paid their full value in money, and as collateral to this promise, a 
note for ten thousand dollars was executed to plaintiff's intestate by the 
Bank of Maxton and endorsed by some, but not all, of the directors of 
said bank. 

I n  the second cause of action plaintiff declared upon the note which 
was executed 16 July, 1924, and has never been paid. 

J. B. Sellers, who appears as one of the endorsers on said note, died 
before the institution of this action, and J. K. McGirt, who appears as 
another endorser thereon, died pending the litigation. Both are duly 
represented herein by their personal representatives who, with W. G. 
McLean, have filed answer denying liability, because, they allege that 
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the note alone represents the agreement of the parties, and as they have 
had no notice of dishonor, as accommodation endorsers, they claim to be 
discharged from liability thereon. All of the defendants, except those 
answering, submitted to judgment by default final. I t  is admitted, how- 
ever, that the defendants, other than those answering and appealing, are 
insolvent. 

Issues were framed to cover both causes of action as well as the defense 
interposed by the defendants, but after the case had been submitted to 
the jury, the court recalled the jury and withdrew from their considera- 
tion all issues relative to the second cause of action. Defendants except. 

From a verdict in favor of the plaintiff on the first cause of action, 
the defendants appeal assigning errors. 

J .  E .  Carpenter and H.  B. Seawell & Son  for plaintiff. 
J .  G. McCormick, McKinnon & Fuller and McLean & Stacy for de- 

f endants. 

STACY, C. J. The action of the trial court in withdrawing from the 
jury's consideration the issues originally submitted on the second cause 
of action. must be held for error under the circumstances here disclosed. 
I t  appears from an inspection of the record that the contention of the 
defendants was submitted principally, if not wholly, upon these issues. 
Hence the court, in withdrawing them without further instruction, in- 
advertently took from the jury, certainly for all practical purposes, the 
defendants' entire defense. This was error. Gaslcins v. Mitchell, 194 
3. C., 275, 139 S. E., 435. 

The remaining exceptions are not considered, though it is observed 
that the decisions in Busbee v. Creech, 192 N.  C., 499, 135 S. E., 326, 
and Sykes v. Everett, 167 N.  C., 600, 83 S. E., 585, may become perti- 
nent on another hearing. As to this, however, we express no opinion in 
advance of the evidence. 

New trial. 

BERTHA TURNER, ADMINISTRATRIX, ET AL. V. ALLES TURNER ET AI.. 

(Filed 28 March, 1928.) 

1. Deeds and Conveyances - Construction and Operation - Estates and 
Interests Created. 

A deed of land to a man and his wife by name, during the terms of 
their natural lives "and after the death of both of them, then to their 
children in fee simple," confines the takers under the limitation to the 
children of that marriage and excludes the children of the husband of a 
second marriage after the death of his first wife. 
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2. Deeds and Conveyances-Construction and Oyeration--General Rules  
of Construction. 

The limitation over by deed may be construed. as in the present case, 
to effectuate the grantor's intent taken with regard to  the circumstances 
surrounding him at  the time of the conveyance, and the subject-matter 
thereof. 

&TEAL by plaintiffs from Decin, J., at  February Term, 1928, of 
ROBESON. 

Controversy without action submitted on an agreed statement of facts, 
which, so f a r  as essential to a proper understanding of the legal ques- 
tions involved, may be abridged and stated as follows: 

On 13 October, 1902, a tract of land, the Zoczls in  quo ,  was duly con- 
veyed "to Alfred Turner and wife, Minerra Turner,  during the term of 
their natural  lives and after the death of each and both of them then to 
their children in  fee simple." 

On said date Alfred Turner and wife, Minerva Turner, had seven 
children, defendants herein. KO other child mas born t o  this unio11. 

After the death of Minerva Turner,  Alfred Turner intermarried with 
Bertha Turner, and to this union three children were born, who, with 
their mother, a re  plaintiffs herein. Alfred Turner died intestate 8 April, 
1927. 

I t  is the contention of the plaintiffs, children of the second marriage, 
that they share with the defendants, children of the first marriage, as 
tenants in common, in the land acquired under the deed aforementioned 
and owned by Alfred Turner at  the time of his death. 

From a judgment in favor of defendants, the plaintiffs appeal, 
assigning errors. 

George L. Gran tharn  and  Johnson ,  J o h n s o n  B Floyd  for p l a i n t i f s .  
E. J .  B r i t t  a n d  17arser, Lawrence,  Proctor  (e. X c I n l y r e ~  for defendants .  

5~ac.1-, C. J. The parties to the present proceeding. having a que+ 
tion in difference which might properly become the subject of a civil 
action, have submitted the same for determination without action, upon 
an agreed statement of facts, as authorized by C. S., 626. 

The question to be determined is whethw the children of a second 
marriage share with the children of their father by a prior marriage, as 
tenants in  common, in  real property acquired during the first marriage 
under a deed conveying said property to the father and his then present 
wife, naming her, "during the term of their natural  lives and after the 
death of each and both of them then to their children in  fee simple." 

The tr ial  court mas of the opinion, and so held, that, under the de- 
cision in TT7i17ims v. W i l l i a m s ,  175 N. C., 160, 95 9 .  E., 157, the 
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children of the first marriage alone were entitled, as remaindermen, to 
the land acquired under this deed. I n  this we find no error. 

The words "their children" may be uscd in  an  inclusive sense to desig- 
nate the children of the husband and wife and the children of either, and 
in an  exclusive sense to designate the children of the husband and his 
then prcsent wife or of the wife and her the11 present husband. Neither 
law nor common usage has affixed such unvarying meaning to the word 
"their" as to prevent its appropriate use for either purpose. Hence, in 
determining the sense in  which such words are used in a contract, will 
o r  deed, regard must be had to the circumstances, and the intent of the 
parties, as well as to the subject-matter. Lehman v. Lehman, 215 P. A, 
344. I n  the instant case we think the words "their children" were used 
in an exclusive sense, meaning simply the children of Alfred Turner and 
his then present wife, hlinerva Turner. 

The principles announced in Roberson v. Grifin, 189 N. C., 38, 115  
S. E., 864, are not applicable to the facts of the present record. 

I t  follows from what is said above that the judgment of the Superior 
Court is correct. 

Affirmed. 

ACME MANUFACTURING COBIPAST v. D. T. IiORSI.~GAT 

1. Appeal and Error - Record - Review of Questions Contradicted by 
Record. 

T h r  a ~ q ~ r l l a l ~ t  may not insist in  the Suyrcme Court that error had heel1 
committed by the trial court up011 a state of facts contrary to the record. 

2. Pleading-Extension of Time for Filing-Power of Trial Court. 
The authority of t h ~  S~lperior Court judge to  set aside a n  order of the 

clerk upon the plcadi~ljis and grant extension of time to plead, etc., is not 
impaired by the statutory jurisdiction given the clerk. 

APPEAL by plaintiff from Devin,  J. ,  at December Term, 1927, of NEW 
HAKOVER. Affirmed. 

J .  G. LllcCormicX., Bryan  (e. Campbell and C .  D. Hogue for p la in t i f .  
IT'. H .  Xassey  and K. 0. Burgwin for defendant. 

A n ~ ~ r s ,  J .  This is an  appeal by the plaintiff from an order of the 
Superior Court setting aside a judgment by default final rendered by 
the clerk. I n  his complaint the plaintiff alleged that the defendant had 
csccuted and delivered to W. C. Massey his promissory note in the sum 
of $500, and had secured it by a lien or chattel mortgage on certain 
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personal property; that the plaintiff had become a holder of the note in 
due course and that i t  was overdue; and, further, that the plaintiff was 
entitled to the possession of the mortgaged property. The defendant 
failed to file an answer within the time prescribed by law, and the clerk 
rendered judgment by default final. Thereafter the defendant made a 
motion before the clerk to set aside the judgment; the motion was denied 
and the defendant appealed to the Superior Court. At the hearing on 
appeal Judge Devin found the facts from the evidence and ordered that 
the clerk's judgment be set aside both for the excusable neglect of the 
defendant and for the irregular character of the judgment, and enlarged 
the time for filing the defendant's answer. The plainiiff excepted to 
and appealed from this order. 

As we understand the record the theory upon which the appeal is 
prosecuted is not supported by the facts. Pursuant to Rule 27% the 
appellant says in its brief that the only question involved is whether the 
defendant is not estopped by the order of the clerk "when there is no 
appeal therefrom." The appellant's argument was b,ssed upon this 
assumption: if the clerk's ruling was erroneous the defendant's only 
remedy was to appeal and have it reviewed. According to the record 
this is the remedy which the defendant invoked. The cbrk's order con- 
tains an entry of the appeal and Judge Devin's order refers to the clerk's 
denial of the defendant's motion. The letters and the affidavits, except 
the affidavit of Edwards, which relates to transfer of the note, antedate 
the clerk's order, and there is nothing in  the record to show that the 
judgment of the Superior Court was not awarded upon prosecution of 
the defendant's appeal. Upon the facts as presented the jurisdiction of 
the judge, in  our opinion, is not to be questioned. C. S., 536, 637; 
Caldwell v. Caldwell, 189 N.  C., 805; AZdmZge v. Ins. Co., 194 N .  C., 
683. The judgment is 

Affirmed. 

J. A. MATTHEWS v. SOUTHERN F I R E  INSURANCE COBIPAST. 

(Filed 28 March, 1928.) 

Insurance-Liability of Insurer--Evidence-Sufficicncy. 
Where the period covering the liability of an insurance company for 

theft of an automobile expires at noon of a certain day, the burden of 
proof is on the plaintiff in his action to show that the theft occurred 
before the date named, and evidence that raises a mere conjecture is not 
sufficient to resist defendant's motion as of nonsuit. 

APPEAL by defendant from Cranmer, J., at September Term, 1927, of 
Saarpsox. Reyersed. 
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Action to recover upon policy of insurance issued by defendant to 
plaintiff, insuring plaintiff against loss by theft of his automobile. 

The policy was issued on 20 October, 1924; i t  expired by its express 
terms at noon on 20 October, 1925. 

Plaintiff's allegation that his automobile was stolen from his garage 
on the night of 19 October, 1925, mas denied by defendant. 

From judgment on the rerdict, sustaining the allegations of the 
plaintiff, defendant appealed to the Supreme Court. 

Roscoe Butler for plaintif.  
Faircloth & Fishm for defendant. 

CONNOR, J. There was evidence at the trial in the Superior Court 
tending to show that plaintiff's automobile was stolen from the garage 
at his home, on State Highway No. 60, about seven miles from Clinton, 
the county-seat of Sampson County, during the month of October, 1925. 
Defendant, however, is not liable 011 its policy for the loss of the auto- 
mobile, by theft, unless i t  was stolen prior to the expiration of its policy 
at noon, 20 October, 1925. 

A careful scrutiny of the evidence set out in the case on appeal, in 
accordance with the rule applicable upon a motion for nonsuit, repeat- 
edly stated and enforced by this Court, fails to disclose any evidence 
from which the jury could find that the automobile was stolen prior to 
noon, 20 October, 1925. There was evidence tending to show that plain- 
tiff last saw his automobile on the night of 19 October, 1925, when he put 
it in his garage. H e  discovered its loss on the morning of 21 October, 
1925. Whether it was stolen on the night of the 19th, during the day of 
the 20th) or on the night of the 20th of October, is left to conjecture. 
There was no evidence from which the jury could find the fact upon 
which plaintiff's right to recover in this action is founded, to wit, that 
the automobile was stolen after plaintiff had put it in his garage, and 
prior to noon, 20 October, 1925. Dickerson v. R .  R., 190 IT. C., 292; 
Whittington v. Iron Co., 179 N .  C., 649; Lewis v. Steamship Co., 132 
N. C., 904. 

Defendant's assignment of error, based upon its exception to the 
refusal of the court to dismiss the action as upon nonsuit, in accordance 
with its motion at the close of all the evidence, must be sustained. The 
judgment is 

Reversed. 
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N. C. HISES V. ARTHUR LUCAS. 

(Filed 28 March, 1928.) 

1. Pleading-Extension of Time for Piling-Power of Clerk. 
When it appears that the clerk of the court has esteitded the time to 

file the complaint by orders regularly entered and in continuous and un- 
broken sequence for n period of about a year, and the defendant a t  the 
end of the full  period so extended excepts and appeals to the Superior 
Court: Held ,  it is a valid exercise by the clerk of the power conferred 
by C. S., 505. 

2. Same--Power of Trial Court. 
Where the clerk of the court has estended the time for filing the com- 

plaint in accordance with 3 C.  S., 505, and the defendant has appealed to 
the Superior Court, it is within the sound legal discretion of the trial 
judge, given by C. S., 5.36, to allow the comglaint to be filed, and his sus- 
taining the clerk's order to that effect is an exercise of this discretion. 

CIVIL ACTION,  before Cranmer, J., a t  January-February Term, 1928, 
of WARE. 

The defendant made a motion before the judge presiding to dismiss 
the action in  accordance with the provisions of 3 C. S., 505, for  that  the 
complaint had not been filed in  accordance with the law. The  court 
entered judgment overruling the motion and refusing to dismiss the 
action, from which judgment the defendant appealed. 

Bailey d? Il'eafherspoon and TY. B. Jones for plainti f .  
N u ~ r a y  Allen for defendant. 

BROODEX, J. Summons was issued and personally served on the 
defendant on 22 January ,  1926. The  docket in the clerk's office shows 
that orders extending the time to file the complaint were regularly 
entered and in continuous and unbroken sequence until 1 5  January,  
1927. The complaint was filed 3 January ,  1927. On 21 January ,  1927, 
the defendant moved to dismiss the action upon the ground that  the 
orders for extension of time to file complaint were not made for good 
cause shown, and hence no complaint had been filed as contemplated by 
law. During the course of the argument of the motion, counsel for 
plaintiff admitted "that after a certain extension of tiine to file com- 
plaint had expired, an  order or orders nunc pro tunc had been had ex- 
tending the time for the reasons set out i n  the affidavit figned by plain- 
tiff upon motion made and good cause shown being fount1 by the clerk." 
3 C. S., 505, provides: "The first pleading on the part  of plaintiff is  the 
complaint. I t  must be filed in  the clerk's office on or before the return 
day of the summons, otherwise the suit may, on motion, be dismissed a t  
the cost of plaintiffs; but the clerk, for good cause shown, may extend 
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the time to a day certain." I11 Perk ins  1 . .  S h a r p ,  191 N. C., 224, no 
complaint was filed unti l  the lapse of two years, seven months and 
eight days frorn the issuance of summons. The defendant i n  that  
case'contended that  the clerk was without authority to allow the filing 
of the complaint after the lapse of so great a period of time. The Court 
held that  the clerk, upon good cause shown, may make successive orders 
extending time to file complaint. Xoreover, in the case a t  bar, the 
cause was regularly before the  judge upon defendant's motion to dismiss. 
The judge had the power to extend the time for filing complaint and his 
refusal to dismiss the action, under the facts presented, was a t  least 
equivalent to an  order permitting the filing of complaint. Under the 
law, as now written, when a cause is properly before the judge, he has 
power in the exercise of a sound legal discretion to extend the tirne for 
filing pleadings. C. S., 536; Aldyidge v. Ins. Co., 194 N. C., 683. While 
i t  is t rue that  the Aldridge case, and the line of cases therein cited, refer 
more particularly to filing answer, no sound reason occurs to us why 
the same power does not exist for enlarging the time for filing complaint. 
C. S., 536. The defendant further contends tha t  the words of 3 C. S., 
505, "the suit on motion may be dismissed" should be interpreted to 
mean "must" be dismissed. I n  other words. "ma? means "must." The  
words have been so construed with reference to venue in  certain cases. 
Jones 1.. S f a f e s r i l l e ,  97 S. C., 86; Brown 7.. C'ogdell, 136 S. ('., 32. 
But the principle has never been extended so as to deprive the clerk or 
the judge of discretion in proper instances, to enlarge the time for filing 
pleadings. 

Affirmed. 

STATE v. MRS. J. F. HCXDI,ET A N D  MISS LOUISA HOE'FJIAS. 

(Filed 28 March, 1928.) 

Municipal Corporations-Ordinances--Validity. 
d city ordinance passed in pursuance of C. S., 258T(ll), requiring a 

license to be issued by the municipal authorities to beg upon the city 
streets or to solicit contributions for charitable or religious purposes, in  
accordance with whether the person or purpose is ascertained by such 
authorities as worthy or whether the moneys solicited will be properly 
applied, is a valid and undiscriminating esercise of a police power, a ~ ~ d  
not unlawful as an interference with the religious liberties of our people. 
or an obstruction to the lawful pursuit of their business. 

STACY, C. J., and ADAMS, J., concurring. 
CLARKSON and RROGDEX, J.J.. dissenting. 

, ~ P F E A L  by defendants from Tt'ebb, J.,  at  J u l y  Term, 1927, of MECIC- 
LENBURG. SO error. 
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Each of the defendants was tried in the recorder's court of the city of 
Charlotte, upon a warrant issued on 27 June, 1927, charging a viola- 
tion of an ordinance of the city of Charlotte. From judgments upon 
convictions at  said trials, each defendant appealed to the Superior Court 
of Mecklenburg County. At July Term, 1927, of said court the actions 
were by consent consolidated for trial. There was a verdict of "guilty" 
as to each defendant. 

From judgment upon the verdicts defendants appealed to the Supreme 
Court. 

Attorney-General Brurnmitt and Assistant Attorney-General hTash for 
fhe State. 

C.  Henry Edwards and Fred McCall for defendants. 

CONNOR, J. The question presented for decision by this appeal 
involves only the validity of an ordinance of the city of Charlotte, duly 
adopted and ratified on 16 December, 1926. By its terms the said ordi- 
nance became effective from and after 27 December, 1926. I t  is as 
follows : 

"Section 1. I t  shall be unlawful for any person to engage in the busi- 
ness of soliciting alms, or begging charity, for his or her own livelihood, 
or for any charitable purpose, upon the streets of the city of Charlotte, 
or in any public place within the corporate limits of the city of Char- 
lotte, without first securing a permit from the governing body of the 
city of Charlotte to engage in such business. 

"Section 2. Any person desiring to engage in the business of begging, 
or soliciting alms, shall file with the governing body of the city of Char- 
lotte an application for a permit, which permit shall state the name of 
the person who makes the application, the purpose for which alms or 
charity are to be solicited, and the manner in which said funds are to 
be disbursed, and the governing body of the city of Chz.rlotte shall not 
issue a permit, as provided herein, to any person unless the said govern- 
ing body shall be satisfied that the said applicant is a person worthy of 
assistance or help from the citizens of Charlotte, or that the cause said 
applicant represents is a worthy cause, and that the funds to be solicited 
will be properly disbursed. 

"Section 3. That any person soliciting alms, or begging charity in 
violation of the provisions of this ordinance shall be gudty of a misde- 
meanor and liable to a fine of fifty dollars ($50), and each act done in 
violation hereof shall constitute a separate offense. 

"Section 4. That all ordinances in conflict herewith art? repealed. 
"Section 5. That this ordinance shall be in full force and effect from 

and after the 27th day of December, 1926." 
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Each defendant admitted on the trial in the Superior Court that she 
had solicited alms on the public streets of the city of Charlotte on the 
days named in the affidavits upon which the warrants were issued, and 
that such solicitations were made by her in behalf of the American 
Rescue Workers, Inc., a corporation organized under the laws of the 
State of New York, and as such engaged in religious and charitable 
work in the city of Charlotte. No permit had been issued to either of 
the defendants or to the American Rescue Workers, Inc., by the govern- 
ing body of the city of Charlotte to solicit alms on the streets of said 
city. Applications had been made by defendants and also by the Ameri- 
can Rescue Workers, Inc., for such permits, pursuant to the provisions 
of the ordinance, but the governing body of said city had refused to issue 
such permits to said applicants. The defense at  said trial was solely 
upon the ground that said ordinance is void. The defendants contended 
at the trial, as stated in their brief filed in this Court, "that they were 
guilty of no offense since, as they contend, the ordinance is unreasonable, 
unconstitutional and void for that it constitutes an attempt to use the 
police power in an arbitrary, unreasonable and oppressive manner by 
clothing the city commissioners with uncontrolled, unlimited, unregu- 
lated and arbitrary power to forbid and prohibit any person from 
soliciting for charity, regardless of his personal worth or fitness, at their 
ungoverned mill or whimsical pleasure; and that it unwarrantedly inter- 
feres with the religious liberties of the American Rescue Workers, Inc., 
and obstructs them in the lawful pursuit of happiness." 

At the close of the evidence, in accordance with its opinion that the 
ordinance is valid, the court instructed the jury that if they found from 
the evidence, beyond a reasonable doubt, the facts to be as contended 
by the State, they should return a verdict of guilty as to both defendants. 
Defendants excepted to this instruction and assigns same as error. 

The city of Charlotte, as a municipal corporation, has the power, con- 
ferred upon it by the General Assembly, "to adopt such ordinances for 
the regulation and use of its streets, squares and parks and other public 
property belonging to the city, as it may deem best for the public welfare 
of the citizens of the city." C. S., 2787, subsection 11. The ordinance 
involved in this appeal was duly adopted by the city of Charlotte, in 
the exercise of the power thus conferred. I t  is therefore valid unless it 
is unreasonable and oppressive in its prorisions or unless i t  confers upon 
its governing body power to discriminate arbitrarily as between persons 
who may apply for permit to do the things otherwise forbidden by the 
ordinance. An ordinance of a municipal corporation, although adopted 
in the exercise of power conferred by statute, may be held invalid, upon 
the ground that it is unreasonable. I t  must be impartial, fair and 
general. When, however, an ordinance is within the grant of power to 
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the municipality, the presumption is  that  i t  is reasonable. By force 
of this presumption, i t  will be held valid, unless its unreasonable and 
oppressive character is apparent on its face, or unless by its terms it 
purports to confer power upon some public official to  discriminate arbi- 
trarily between citizens or other persons who may be affected by the 
provisions of the ordinance. Whether an  ordinance is reasonable or 
unreasonable, o r  whether the power conferred by i t  may be exercised 
arbitrarily or not, is for the court to determine as a matter of law, from 
the terms of the ordinance itself. The  court will not, ordinarily, inquire 
into the motives which prompted the adoption of the ordinance, nor, 
upon the tr ial  of a criminal action for its violation, into the manner in 
which the ordinance has been enforced, with respect tc persons other 
than the defendant in said action. The  ordinance, when its validity is 
challenged upon the ground that  i t  is unreasonable, or that  it confers 
arbitrary power with respect to the enforcement of i ts  provisions, must 
stand or fall as the same has been adopted by the municipality. As said 
by this Court i n  S. v. Stowe, 190 N .  C., 79, "In the exercise of an un- 
questioned police power, much must necessarily be left to the discretion 
of the municipal authorities, and their acts will not be judicially inter- 
fered with, unless they are manifestly unreasonable and oppressive." 
The following authorities are cited in support of this principle: Dillon's 
Mun. Corp., sec. 379; McLean .c. Kamsas, 211 K. S., 5,39; Dobbins r .  
Los dngeles, 195 N. S., 223; S. zl. h7irlipat~ick, 179 K. C., 747; 8. 2.. 

Shannonhouse, 166 N .  C., 241; S.  u. Lazing, 164 N .  C., 492; S.  r .  
Johnson, 114 X. C., 846. 

We concur with the learned judge who presided a t  the tr ial  in the 
Superior Court, that  the ordinance is valid. We find nothing therein 
uiireasonable or oppressive; nor does the ordinance ccnfer upon the 
governing body of the city of Charlotte arbitrary power to discriminate 
betlieen applicants for permits to engage in  the business of soliciting 
alms or begging charity, for a charitable purpose, upon the streets of 
the city of Charlotte. I t  is made the duty of said governing body to 
issue the permit to the applicant unless said governing body shall be 
satisfied (1 )  that  the said applicant is  not nor thy  of assistance or help 
from the citizens of Charlotte, o r  ( 2 )  that  the cause said applicant repre- 
sents is not a worthy cause, or  ( 3 )  that  the funds solicited will not be 
properly disbursed. Evidence offered at the trial, and set out in the 
case on appeal shows that, with respect to the applications of defendants 
in this action and of the American Rescue Workers, Inc., the said gov- 
erning body made extended investigations, and that  the applications 
were refused only after long and continued considerat~on. I t  is ap- 
parent, we think, that  said governing body acted in  good fa i th  and after 
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a careful exercise of the discretion rested in them by the ordinance in 
the matter of said applications. 

The  contention that the ordinance in  question deprives the defendants 
and the American Rescue Workers, Inc., of their religious liberties, or 
that it obstructs them in the pursuit of happiness, manifestly, x7e think, 
cannot be sustained. I t  cannot be held as law that  defendants or any 
other persons have a legal right to use the streets of a city for the pur- 
pose of carrying on the business of soliciting alms or begging for a 
charitable purpose, however, worthy, upon the ground that  they are thus 
engaged in  the exercise of their religious liberties; nor that  the right of 
defendants to pursue their happiness is unlawfully obstructed by for- 
bidding them to use the streets for this purpose, without a permit from 
the city, which gives assurance to all who may be charitably inclined 
that their contributions for a n-orthy cause will be properly disbursed. 
The purpose of the city of Charlotte in adopting the ordi i~a~ice  Tras, 
manifestly, the protection of persons who may be using its streets for  the 
purpose for which they were constructed and are maisltained, from 
hclicitatiori for contributioi~s for charitablr purposes by pcrsons nho  
are unworthy, either because of lack of personal character, or because of 
lack of sufficient judgment to apply the contributions received by them 
~visely and properly. I t  would seem that the ordinance will encourage 
rather than discourage contributions from charitably disposed persons to 
worthy persons and for worthy causes. X o  sufficient grounds appear for 
holding as a matter of law that  the ordinance is roid. The  ordinanoe is 
valid, and defendants having admitted that  they had violated its pro- 
visions, as contended by the State, there is no error i n  the instruction of 
the court to the jury, which defendants assign as error. There are other 
assignments of error appearing in the record. They all, however, pre- 
sent defendants' contention that  the ordinance is void. They cannot be 
sustained. The judgment is affirmed. 

N o  error. 

STACY, C. J., and A n ~ m ,  J . ,  concurring: We are of opinion that  the 
ordinance in  question is  valid. I t  applies equally to all and to all alike. 
The validity of the action of the governing body in  withholding permit 
from the present defendants is  not before us for decision. The  only 
question presented for determination is the validity of the ordinance. 
I t  rests in the governing body a sound legal discretion, which may not 
be exercised arbitrarily. 

CLARXSOK, J., dissenting: The  power of the city over its streets is as 
follows: C. S., 2787, subsection 11: "To open new streets, change, 
widen, extend, and close any street that  is now or may hereafter be 
opEned, and adopt  such ordinances for t h e  reg~slat ion and use of t h e  
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streets, squares and parks, and other ~ u b l i c  property bcslonging to the 
city, as it may deem best for the ~ u b l i c  welfare of the citizens of the 
city." 

The following ordinance adopted by the governing bod21 of the city of 
Charlotte was ratified 16 December, 1926: 

"Section 1. I t  shall be unlawful for any person to engage in the busi- 
ness of soliciting alms, or begging charity, for his or her own livelihood, 
or for any charitable purpose, upon the streets of the city of Charlotte, 
or in any public place within the corporate limits of the city of Char- 
lotte, without first securing a permit from the governing body of the 
city of Charlotte to engage in  such business. 

"Section 2. Any person desiring to engage in the business of begging, 
or soliciting alms, shall file with the governing body of the city of Char- 
lotte an application for a permit, which permit shall state the name of 
the person who makes the application, the purposes for which alms or 
charity are to be solicited, and the manner in  which said Eunds are to be 
disbursed, and the governing body of the city of Charlotte shall not issue 
a permit, as provided herein, fo  any  person unless the said governing 
body shall be satisfied that the said appliccznt i s  a person worthy of 
asm'stanca or help from the citizens of Charlotte, or that the cause said 
applicant represents is  a worthy cause, and that the fun&: to be solicited 
roil1 be properly disbursed." 

I t  will be noted that the power given is "regulation land use of the 
streets." 

The main opinion holds that under the police power the ordinance of 
the governing body of the municipality is valid, and will not judicially 
be interfered with unless manifestly unrealsonable and oppressive. I do 
not think that the main opinion deals with the vice of the ordinance. 
The power given to the governing body is to pass ordinances for the 
regulation a~nd use of the streets. An ordinance passed must so regulate 
the use of the streets that in its application all classes of :.ts citizens will 
be treated alike. For example, a parking ordinance must be applicable 
to all its citizens alike, uniform in its application. The certain parking 
zones cannot be so juggled that the governing body can grant to one a 
right to park in  a particular locality in its discretion ant1 refuse others. 
Could the governing body of the city pass an ordinance in reference to 
the regulation and use of the streets allowing the newsboys to sell on the 
streets the morning paper and not the evening paper, or vice versa? I s  
the little fellow who sells the paper less annoying than the good women 
soliciting alms for sweet charity's sake? The governing body declaring 
one worthy and the other unworthy. I say no. City  01 Hammond 2) .  

Farina Bus  Line and Transportation Co., 48 Sup. Court Reporter, 70, 
decided 2 1  November, 1927. There can be no discrimination in.the 
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ordinance as written, i t  must operate equally upon all persons. "Equal 
rights to all, special privileges to none." The leading case--Gen., ch. 
37, verses 3 and 4--When Jacob of old made Joseph "a coat of many 
colors" and loved him more than the other eleven of his sons "they hated 
him (Joseph) and could not speak peaceably unto him." The peace of 
the family was destroyed. Special privilege has always created hatred; 
therefore, to promote peace and equality, the law has always, as far as 
possible, laid down the broad rule of equal rights to all. No discrimina- 
tion, "equal protection of -the laws." 

Recognizing these fundamental principles, the Const. of U. S., -4rt. 
XIV, part sec. 1, is as follows: "No state shall make or enforce any laws 
which shall abridge the privileges or immunities of citizens of the United 
States, nor shall any state deprive any person of life, liberty, or prop- 
erty, without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws." 

The principle laid down by the United States Court is as follows: An 
objection that a state statute denies to a party the equal protectioii of 
the law can only be sustained if the statute treat the party differently 
from what it does others who are in the same situation as he; that is, in 
the same relation to the purpose of the statute. Gulf, etc., R. Co. v. 
Ellis, 165 U. S., 150; Atchison, etc., R. Co. v. Matthews, 174 U.  S., 103; 
Lloyd v. Dollison, 194 U.  S., 445; Halter v. Nebraska, 205 U. S., 34; 
LindsTey v. Natural Ca~bonic  Gas Co., 220 U. S., 78; International 
Harvester Co. v. .Missoum', 234 U. S., 199. Const. of the U. S. of Amer., 
revised and anno. (1924), p. 724. 

"It is settled that in tax matters a license tax is uniform when it is 
equal upon all persons belonging to the described class upon which i t  
is imposed." Quoted in E x p ~ e s s  Co. v. Charlotte, 186 N'. C., at p. 675. 

I t  is held in Bizzell v. Goldsboro, 192 N.  C., at p. 358: "The ordi- 
nances are far-reaching, and the law does not permit the enjoyment of 
one's property to depend upon the arbitrary or despotic will of officials, 
however well-meaning, or to restrict the individual's right of property 
or lawful business without a general or uniform rule applicable to all 
alike." 

"The principle is well settled that ordinances must be uniform, fair, 
and impartial in their operation. They must be reasonable and not 
arbitrary. There can be no discrimination against those of the same 
class. The regulation must apply to all of a class. An ordinance that 
grants rights-the enjoyment must be to all, upon the same terms and 
conditions. An ordinance cannot penalize one, and for the same act, 
done under similar circumstances, impose no penalty. No ordinance is 
enforceable in matters of this kind, a lawful business, that does not 
make a general or uniform rule of equal rights to all and applicable to 
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all a l i k e t h e n  there can be no special privilege ur favoritism. The 
right of individuals to engage in  a lawful calling and use their property 
for lawful purposes is guaranteed to them," citing numerous cases. 
T o w n  of Clinton v. S t a n d a d  Oil  Co., 193 N. C., a .  p. 435; 137 
S. E., 185. 

McQuillin Municipal Corporations, 2 ed. (1928)) sec. 775, lays down 
the principle thus:  '(Ordinances must be fair ,  impartial and uniform i n  
their operation. Where privileges are granted by an  ordinance, they 
should be open to the enjoyment of all uponyhe same t e ~ m s  and condi- 
tions. An ordinance cannot make a particular act penal when done by 
one person and impose no penalty fo r  the same act done under like cir- 
cumstances by another. . . . A11 discriminations in ordinances 
against those of the same class are  bad. An ordinance must be general 
in its character and operate equally upon all persons witkiin the munici- 
pality of the class to which it relates. No arbitrary distinction between 
different kinds and classes of business can be sustained, the conditions 
being otherwise similar." 

I n  S .  v. Denson, 189 N. C., a t  p. 175, Adams,  J., quotes as follows: 
" 'The specific regulations for one kind of business, which may be neces- 
sary for the protection of the public, can never be the just ground of 
complaint, because like restrictions are not imposed upon other business 
of a different kind. The discriminations which are open to objection 
are those where persons engaged in  the same business a:e subjected to 
different restrictions, or are held entitled to different privileges under 
the same conditions. I t  is only then that  the discriminat Lon can be said 
to impair that equal right which all can claim in  the enfcrcement of the 
laws.' X r .  Justice Field, in Soon, H ing  v. Crowley, 1113 I?. S., i 03 ;  
28 Law Ed., 1145." citing numerous authorities. 

I n  Harden v. Rbleigh, 192 N .  C., at  p. 398, i t  is said:  "In the present 
caase a tribunal mas established and charged with duties, not ministerial, 
but a t  least quasi-judicial and subject to review as the statute pre- 
scribed." 

I can see no reason why the same salutary principles in reference to 
property rights should not extend to a business devoted so7.ely to rescuing 
the perishing by soliciting alms or begging char i fy  for any charitable 
purpose. The  exceptional cases are where it is difficult o:r impracticable 
to lay down a definite comprehensive rule or the police power is neces- 
sary to protect the public morals, health, safety and g(2neral welfare. 
Here the object is to aid in all these. 

Francis Bacon, in his Essay "Of Goodness and Goodness of Nature," 
says: "The desire of power in  excess caused the angels to fal l ;  the 
desire of knowledge in  excess caused man to fal l ;  but in charity there is 
~o excess, neither can angel nor man come in danger by i.:." 
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The defendants belonged to an  organization, known as "The American 
Rescue Workers, Inc.," is a Christian Church and has been in  existence 
since 1582. I t s  objects, in pa r t ;  "(1) The character of the business is 
religious, home mission and philanthropic work. ( 2 )  The  dissemina- 
tion of the Word of God to the masses not reached by ordinary church 
methods, and the amelioration of the lots of the widow and the father- 
less, the cripples and all of God's children i n  need. The  American 
Rescue Workers are supported by voluntary contributions of those en- 
joying God's blessings to a greater extent than  those in  need. . . . 
The American Rescue Workers is  a nonsectarian orgaiiization that  
labors for the widowed mothers and fatherless children, preach the 
gospel, l i f t  u p  the fallen and work for God and humanity." The Ameri- 
can Rescue Workers are engaged in the work of administering to and 
taking care of the sick, the distressed, abandoned wife and children and, 
particularly, in furnishing a home and refuge for young girls who are 
about to be confined and have no place to go and no relatives or friends 
r h o  can, or will, give aid. Regular books are kept by tlle Rescue 
Workers of America, which show all contributions received, and all ex- 
penditures for whatsoever purpose, together with the nature and char- 
acter of erery patient admitted to the home or administered to elsewhere. 
I n  addition to the charitable ~ ~ o r k  done by the Rescue Workers of 
America, as abore indicated, regular religious services are lield and 
religious instruction, undenominational and nonsectarian, is given daily. 
The Rescue Workers of America hare  no income except such voluntary 
contributions as may be received. At the time the permit was refused, 
the organization had twelre girls i n  the home and three babies. Not a 
penny is  charged for taking in destitute girls or doing any other charita- 
ble work. The  Rescue Workers get only their necessities of life. The  
-1merican Rescue Workers' home was acting, a t  the time of the refusal 
of the permit, under the supervision of 11. &I. Gray, the county welfare 
officer. Two or three of tlle girls were sent to the llonie by welfare 
officers. 

The  record discloses that  E. E. Baker and W. B .  Stuar t  each testified: 
"That I am familiar with the nature of the work of the American 
Rescue Workers in this ci ty;  that  the persons here named arc people of 
high character and integrity, and that  the cause I\-hich tllcy pursue and 
in which they are engaged is most worthy, and that  the -Imerican 
Rescue M'orkers are filling a great need, not otherwise met, in a most 
praiseworthy manner." 

31. M. Gray testified: "I am county superintendent of welfare for 
lIecklenburg County. I know the Hun t l l ep  and The American Rescue 
Workers of Charlotte. I know their reputation; i t  is good. I know the 
reputation of thcir home; i t  is good." X r .  Gray further made a state- 
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ment, in par t :  "There is no question whatever as to the need for such 
an institution here. . . . There are numbers of girl61 who need the 
care of such an institution and do not get it, nor are sent to a hospital. 
. . . Just from the standpoint of money saved to Charlotte and 
Mecklenburg County, such an institution is needed here, disregarding 
the number of girls in the adjacent territory, for whom such a place 
would be a Godsend. . . . I t  is pathetic that so much of the time 
and energy of so-called social workers is taken u p  fighting each other, 
when it ought to be used entirely in  prosecuting their work of helping 
their fellowmen. Of course the welfare department is not directly con- 
oerned with the Salvation Army; still they are our friends, and are a 
great help to our work. The attitude of the Salvation Army toward 
the American Rescue Workers is doing the Salvation Army no good. 
That is true locally, and no doubt in the State at  large." 

I t  is admitted that the Smerican Rescue Workers is a charitable 
organization; they, the defendants, solicited alms and funds upon the 
public streets of the city of Charlotte for distribution among the poor, 
and it is admitted they have solicited in Charlotte without a permit or 
without a license. 

The record discloses: The city commissioner of public safety testified 
in par t :  "I think they are doing a worthy work as far  at3 it goes, but I 
don't think they are working under proper conditions or surroundings. 
. . . I sent Chief West down there to make investigation at  one time, 
and he said he did not see anything wrong from a police point of view. 
1s all the reports I have, there was nothing against the morals of the 
place and nothing against the reputation of the people living in the 
home." 

J. H. Brown testified : "I live in  Concord. I have been for four years 
superintendent of public welfare for Cabarrus County. I know some- 
thing about the reputation of the American Rescue Workers Home; it 
is good. I have sent girls here to this home. I could not get them in at  
any other place, and have sent them over here." 

Xrs. Hundley testified in part:  '(Those girls are under my personal 
supervision all the time. I consider the work I am doing, taking those 
people into our home, a part of the religious doctrine of cur church. I f  
we were unmolested and left alone, the contributions and freewill offer- 
ings from the public would be sufficient to take care of our charitable, 
religious and benevolent work." 

On the entire record, these two women defendants-women of the 
highest character and reputation beyond dispute--were fulfilling the 
ideal: "He hath sent me to heal the broken-hearted, to preach deliverance 
to the captives and recovering of sight to the blind; to set at liberty 
them that are bruised." The entire record shows defendants are worthy. 
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I t  was suggested in the argument that from the facts appearing on the 
record mandamus would lie to compel a permit; that the record showed 
a "clear present legal right." I go further, and from the authorities 
cited, I think the ordinance is void. 

A similad case to the one at  bar is Ex parte Dart (Gal.), 155 Pac., 
63, L. R. A., 1916, D 905. The Salvation Army, in Los Angeles, Cal., 
an organization founded on the ideals of the Christian religion and its 
main bbject charity, was doing there a commendable work. An ordi- 
nance in many respects like the present one was passed by the authori- 
ties of Los Angeles. Section 2 is as follou~s: "It shall be unlawful for 
any person, firm, corporation or association to solicit alms, food, cloth- 
ing, money or contributions within the city of Los Angeles, without f i rs t  
secun'ng a permit so to do from the Municipal Charities Commission of 
said cif?j. Provided, however, that the provisions of this section shall 
not apply to properly accredited solicitors of established churches of said 
city soliciting for purely religious purposes, but i t  shall apply to the 
various institutional works carried on by said churches in like manner 
as other persons, firms, corporations and associations. The permit from 
the charities commission above referred to shall consist of a written cer- 
tificate issued by the said commission certifying that the object of said 
solicitation is  worthy and meritorious and authorizing the soliciting of 
gifts and donations therefor, said permits may be revoked by said com- 
mission at  any time." Dart xTas arrested for violating the ordinance. 
The Court said, at p. 65: "Nay, more in the city of Los Angeles itself 
its needy childhood goes unfed and unclothed, its dependent woman- 
hood unprotected and uncared for by organized charities except they 
hare a 'permit.' Surely here, if anywhere, is 

'The organized charitr, scrimped and iced. 
In the name of a cautious, statistical Christ.' . . . 

"(p. 66) The two religions exercising the most potent influence in 
shaping the material and spiritual destinies of the whiteskinned races 
are the Jewish and the Christian. To these, as to all others, perfect 
freedom of exercise is constitutionally guaranteed. I n  both of these 
religions charity is the central word. I t  is enjoined, not as a good thing, 
or a wise thing, or as a kindly thing only, but as a fundamental part of 
the religion itself. . . . Does it need more, does i t  need so much, to 
shorn that in these religions the bestowal of charity, the devotion of life 
to charity, are a part of the religion itself? And does it demand discus- 
sion to establish so plain a truth as that touching religion there is a 
doubtful zone which legislation should be most reluctant to enter? The 
founders of the nation recognized it when they placed the great guaranty 
of religious liberty in the Constitution of a free people, and it is for 
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every court to see that  liberty is  not encroached upon anli that  freedom 
gnawed and impaired by any experimental legislation however well 
meant. So when legislation does enter that  uncertain dcln~ain, the fact 
that  i t  is  there must bring to it condemnation. I n  accordance with the 
dictates of the Constitution itself, the doubt mill be resohed in favor of 
religious liberty. And it will be found better in the long run  that  the free 
exercise of religion be preserved in  its integrity, better for the nation, 
bettcr for  charity itself which owes so m w h  to religicn, even if the 
efficiency of religious charities be not up  to the standard of perfection 
set I)? the Municipal Charities Commission. . . . (p. 67) Other 
methods of regulation may also be allowable; but a law or ordinance by 
or under which a lawful occupation, in itself, when propsrly conducted, 
in nowise injurious to persons, property, or the public interest, may be 
absolutely prohibited a t  the dictation of any official bod) without other 
cause t h a n i t s  own mill or desire, is beyond the legislatiw power, and to 
that estcnt void." 

From the record the Salvation Army was issued a permit, the Ameri- 
can Rescue Workers denied one. W e  must construe the ordinance in its 
entirety. I t  does indirectly what the la~ri  says cannot be done directly. 
The  sequence is that  the Salrat ion Army is the "sole-seller" of charity 
(the definition of monopoly in the Clinfo?? case, supra), i n  the city of 
Charlotte. They are worthy to solicit alms on the streets of Charlotte, 
the Almerican Rescue Workers, Inc., cannot. This discrirr~ination is dan- 
gerous to a free people. I do not question the good works of the Salvation 
Army;  I am questioning the right to graiit to them a special privi- 
lege and deny the American Rescue Workers, Inc., a like privilege. The 
ordinance is far-reaching in i ts  effect. The  good 71-omen or men of the 
Jev-is11 persuasion may desire for their race to solicit alms for charity. 
The good nomen and men of some Protestant or non-Protestant body 
may dcsirc for their particular fai th to solicit for c h a r ~ t y .  Other or- 
ganizations charitably inclined may desire to solicit for charity. The  
ortlinance gives the power to the governing body in their discretion to 
kill or make alive. Such favoritism cannot be justified in  la\\*. The  
ordinance should be applicable to all d ike ,  rllse i t  is void. Equal pro- 
tection of the law implies the protection of equal l a m .  

The Llssociated Charities, thc Salvation Army, the American Rescue 
TTorkers, and erery other agency for good should be encouraged and 
allon.ed to pursue their high ideals of reclaiming the human wreckage. 
Charity should not be canncd. "Main Street" requirements should not 
hamper the poor. There should be uniform regulations, and all similarly 
situated ha re  "the equal protection of the laws" guaranteed by the 
Constitution. 

I am authorized to say that  MR. JPSTICE, BROGDEK concurs in this 
dissent. 



X. C.] SPRISG TERM, 1928. 389 

J. C'. Vas KEJIPEN, RECEIVER OF ESTATE OF H. A. BLIJDENSTEIN, V .  J. E. 
LL4TH.4M, TRUSTEE OF E. R. HACKBURS AIVD J. E. LATHAM, EXECUTOR O F  

THE ESTATE O F  E. B. HACKBL-RN, DECEASED. 

(Filed 28 March, 1928.) 

1. Pleadings-Demurrer-Eff ect Thereof. 
A demurrer to the complaint admits every material fact properly 

alleged, and all inferences and intendments as  may be fairly and reason- 
ably drawn therefrom by liheral construction, so that  actions may be 
tried on their merits in furtherance of our Code system. 

2. State-Relationship to United States-Force of Federal Judgments 
Under "Full Faith and Credit" Clause. 

TThile not specifically so stated in the Constitution of the United 
States, Art. IV, see. 1, judgments of the Federal Courts are to be given 
the same faith and credit in our State as those rendered in other States, 
and they are  conclusive of all matters involved in the adjudication except 
when vitiated by fraud, or when the garties to he concluded are  not 
properly before the court. 

3. Receivers-Foreign Receivers-Right to Maintain Action in Our Courts. 
h receiver appointed by a foreign nation for the estate of a friendly 

alien may he permitted by our courts to sne herein under the spirit of 
comity, when there is nothing inrolved in the action that  may be con- 
strued as  against our public policy or the rights of our citizens. 

4. Same--Receiver's Certificate. 
In  order for the foreign receiver of the estate of a friendly alien to 

nlaintain his action in the courts of our State under the spirit of our 
comity laws, if traversed. he must establish the fact of his receiverl;liip 
by a duly certified transcript to that effect from the court of his appoint- 
ment., 

5. Same. 
The rrceirer appointed in a foreign jurisdiction has no extra territorial 

right to maintain an action in the courts of this State. 

APPEAL by plaintiff f r o m  Harris, J. ,  a t  Pu 'o~en~ber  Term,  1927, of 
CRAVEN. Reversed. 

T h e  mate r ia l  facts :  C i r i l  action brought by plaintiff against defend- 
a n t  f o r  t h e  recovery of $30,000 and  interest,  evidenced by  two notes 
dated 5 August,  1919, one f o r  $5,000, due a n d  payable 5 August,  1921, 
and the  other  f o r  $25,000, due and  payable 5 August,  1912, made  and  
esecuted by  E. W. Rosenthal and  E. B. Hackburn ,  jointly and  sererally, 
payable to  Franc is  P. G a r r i n ,  a s  Alien Proper ty  Custodian, T r u s t  KO. 
23567. Thc endorsements on t h e  notes were a s  f o l l o ~ ~ s :  "Pay  to the  
order  of the  American Express  Company,  as  at torney i n  fac t  f o r  J. C. 
V a n  Kempen,  receirer of t h e  estate of H. H. Blijdenstein-Alien P r o p -  
e r ty  Custodian, by Whi tney  Central  Nat ional  Bank,  depository T r u s t  
S o .  23567. IS. E. Berthal ,  Asst. Cashier.-American Express  Co." 
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A final decree in  the Supreme Court of the District of Columbia, en- 
titled "J. C. Van Kempen, Receiver of the Estate of H. 11. Blijdenstein, 
Plaintiff, v. Thomas W. Miller, as Alien Property Cusbodian, Guy F. 
Allen, as Treasurer of the U. S., and J. J. Blijdenstein, Defendants," 
was filed 19 April, 1921. I n  reference to the notes in  the present con- 
troversy, and other property, the final decree in part was as follows: 
"It is therefore adjudged, ordered and decreed that Thomas W. Miller, 
as Alien Property Custodian, do forthwith convey, tramfer, assign, de- 
liver and/or pay to J. C. Van Kempen, receiver of the estate of H. H. 
Blijdenstein, the money and other property heretofore specified as held 
by him as Alien Property Custodian." I t  is alleged that the said notes 
and interest are now due and owing plaintiff, in due course and by 
virtue of the decree he became the owner and holder of the notes. The 
final decree set forth in the complaint was exemplified in accordance 
with the act of Congress in reference to authentication of judicial pro- 
ceedings. 

J. E. Latham was made, by a certain instrument duly recorded, trus- 
tee of the property of E. B. Hackburn, and managed and controlled 
same during his lifetime, and was made executor of hi3 will; that he 
still holds the property as trustee; that the defendant, J. E. Latham, is 
the duly qualified and acting executor of his estate. 

I t  is further alleged in the complaint: "That on 15 J u i e ,  1921, in the 
District of Arrondissement Court of Justice at Amsterdam, Kingdom of 
Netherlands, by due order under thereat, the said J. C. Van Kempen, as 
the receiver of the estate of H. H. Blijdenstein, was culy authorized 
and directed to bring this suit." 

An order on 13 October, 1926, was made by N. A. Sinclair, judge of 
the Superior Court, which, in part, is as follows: "It appearing to the 
court that a cause of action exists in favor of J. C. Van Kempen, re- 
ceiver of estate of H. H. Blijdenstein against J. E. Lat'nam, trustee of 
E .  B. Hackburn, and J. E .  Latham, executor of the estate of E. B. Hack- 
burn, deceased: I t  is therefore ordered, considered and decreed that the 
said J. C. Van Kempen, receiver of the.estate of H. H. Blijdenstein be 
and he is hereby allowed and permitted to institute a civil action in the 
Superior Court of Craven County, North Carolina, against the said 
J. E .  Latham, trustee of E .  B. Hackburn and J. E. Latham, executor 
of the estate of E. B. Hackburn, deceased, and to further sue in said 
action such parties as may be necessary to a determination of said 
action." 

The defendant demurred to the complaint. The court below sustained 
the demurrer and the plaintiff excepted, assigned error and appealed to 
this Court. 
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Frank C. Lee, George T.  Willis a d  Abernathy & Abernathy for 
plaintiff. 

Moore & Dunn for defendant. 

CLARKSON, J. I t  is a general rule that a demurrer is an admission of 
the truth of every material fact properly averred in the complaint. I t  
admits such facts are properly pleaded and all inference and intend- 
ment that may fairly and reasonably be drawn therefrom. The Code 
system of pleading, which prevails with us, is to have actions tried upon 
their merits, and to that end pleadings are construed liberally. 

From the allegations of the complaint and the reasonable inferences 
we have: (1) The execution of the two notes now due and owing, aggre- 
gating $30,000 and interest, made by E. W. Rosenthal and E. B. Hack- 
burn, jointly and severally; (2) J. E. Latham, as trustee managed and 
controlled the property of E. B. Hackburn during his lifetime and is 
still doing so. He  died leaving a will, and J. E. Latham is the duly 
qualified and acting executor of the estate; (3) the transfer of title by 
the decree of the Supreme Court of the District of Columbia to plaintiff; 
(4) an order of the judge of the Superior Court authorizing the plain- 
tiff to bring the present action; (5)  an order from the court in which 
plaintiff was receiver authorizing and directing him to institute this 
action. 

I n  Webb v. Friedberg, 189 N .  C., at p. 171-2, i t  is said: "Article IV,  
sec. 1, Const. of U. S., is as follows: 'Full faith and credit shall be given 
in each State to the public acts, records, and judicial proceedings of 
every other State. And the Congress may by general laws prescribe the 
manner in which such acts, records and proceedings shall be proved, and 
the effect thereof.' Hainley v. Donoghue, 116 U.  S., 1 ;  Thompson v. 
Whitman, 18 Wall., 457; Andrews v. Andrews, 188 U. S., 14; Haddock 
v. Haddock, 201 U .  S., 562; Const. of U. S., Anno., 1923, p. 478, et seq. 
'By virtue of Const. U. S., and acts of Congress in pursuance thereof, 
judgment of other states are put upon the same footing as domestic 
judgments; they are conclusire of all questions involved in  them, except 
fraud in their procurement, and whether the parties were properly 
brought before the court.' Marsh v. R. R., 151 N. C., 160; Miller v. 
Lea~ch, 95 N.  C., 229." 

I n  Knighfs of Pythias v. Meyer, 265 U.  S., p. 30, at  p. 33, it is said: 
"While the judicial proceedings of the Federal Courts are not within the 
terms of the constitutional provision, such proceedings, nevertheless, 
must be accorded the same full faith and credit by State courts as would 
be required in respect to the judicial proceedings of another State. 
Hancock Nait. Bank v. Farnum, 176 U. S., 640, 644, 44 L. Ed., 619, 621, 
20 Sup. Ct. Rep., 506; Embry v. Palmer, 107 U .  S., 3, 9, 27 L. Ed., 346, 
2 Sup. Ct. Rep., 25." 
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On the demurrer the defendant raises the question: "Can a receiver 
appointed b y  a foreign nation whose authority and right is not disclosed, 
bring and maintain an action in the courts of this State without first 
having procured an ancillary appointment upon proper proceedings 
and thereby place himself and his cause within the jurisdiction of the 
State courts?" Ordinarily we think so, prima facie at least, in the 
exercise of general equity jurisdiction. 

I t  is presumed that there were sufficient facts appearing to the judge 
in making the order reciting "It appearing to the Court that a cause of 
action exists in favor of" the plaintiff and against the defendant and 
allowing plaintiff to institute this action against the defendant. We 
have no statute in this State in reference to foreign receivers. 

I n  Hall  v. R. R., 146 K. C., at  p. 346, citing numerous authorities, i t  
is held: "The statute of this State (Revisal, sec. 5, sub3ec. 2, C. S., 8, 
subsec. 2))  positively forbids letters of administration to be issued to a 
nonresident of the State, and it is to be inferred from this enactment, as 
well as from the course of decisions of this Court, that the policy of the 
law is well established to the effect that a nonresident administrator 
cannot sue in the courts of this State." 

In Kruger v. Bank ,  123 N. C., at p. 18, it is said: "The appointment 
of receivers in the State of defendant's residence has no extra territorial 
effect (Boothe v. Clark,  17 Howard U.  S., 322, 338)) though the courts 
of other States as a matter of comity may permit such receivers to bring 
actions in their courts where this will not militate to the injury of their 
own citizens. 6 Thompson Corp., sec. 7334, 7344; Hunt  v. Columbian 
Ins. Qo., 55 Me., 290; Beach on Receivers, sec. 685." 

I n  Person, v. Leary,  127 IT. C., at p. 115, this Court said: "We have 
repeatedly recognized the right of foreign receivers, urder the law of 
comity, to sue in this State. I n  Insumnce  Co. v. Edwards, 124 N. C., 
116, 121, this Court says : 'At this stage of the case we must assume that 
the suit in Nassachusetts mas properly conducted, and me see no reason 
why the courts of that State should not mind up the affairs of its own 
insolvent corporation, h'or is there any objection to the receiver of a 
foreign court suing in the courts of this State. T h a t  may be the result of 
that suit is a different matter, but he will be given a hearing.' However, 
in all such cases there is a preliminary question involving the legal exist- 
ence of the receiver. His right to sue necessarily depends upon his right 
to exist, and when this is denied he must prove his right by such evidence 
as the lam requires. The legal identification of a stranger living bzyond 
the jurisdiction of our courts, and coming here only to enjoin the prose- 
cution of a lawful business, is just as important as the identification of 
one presenting a bank check for payment. Whether or. not the check 
overdram the account is a matter of little importance, provided the 
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holder has no right to present it,  and of such right his own statement 
would scarcely be deemed conclusive proof. We think that  on a motion 
for a continuation of the injunction, the plaintiffs should have proved 
their appointment as receivers by a certified transcript, if the fact had 
been seriously denied." See I n  r e  Chase, ante, 113. 

"While it is thus seen the courts have generally denied the receiver's 
extra territorial right of action as a question of strict right, it  has fre- 
quently been recognized as a matter of comity. Thus, it  has been held 
that receivers of a foreign corporation, appointed in other states, might 
sue in S e w  York, in their official capacity, in cases where no detriment 
would result to citizens of the latter State, the privilege of thus suing 
being regarded as based rather upon courtesy than upon strict right, 
and the courts declining to extend their comity SO f a r  as to work detri- 
ment to citizens of their ow11 state who ha re  been induced to give credit 
to the foreign corporation. And the same doctrine prevails in Minne- 
sota." High on Receivers, 3 ed., see. 211, p. 208. 

I n  3.1 Cyc. of Lam and Procedure, a t  p. 486, it is  sa id :  "And in many 
cases foreign receivers are permitted to sue and assert their rights under 
their appointments, as a matter  of comity, when they have authority to 
sue in the domiciliary state and apparently without acthering to the 
strict rule denying extra territorial recognition to receivers as such. 
The recognition of receivers is  by comity only, however, and is not ex- 
tended to the detriment of citizens or the prejudice of resident credi- 
tors," citing numerous cases from different states, among thcni the 
K r u g e ~  case, supra. 

I n  23 R. C. L., part  section 151-2, a t  p. 142-3, the principle is stated: 
''In the ~ t a t e  courts, h o v e ~ e r ,  the pririlcge of suing in jurisdictions 
other than  that  of their appointment i s  almost universally conceded to 
receivers now, as a matter of comity or courtesy, unless such a suit is 
inimical to the interest of local creditors. or to the interest of those ~ v h o  
have acquired rights under a local statute, or  unless such a suit is in 
contravention of the policy of the forum. As has been said, this privi- 
lege is an  exception to the general rule, and not a matter of right, and the 
granting of the permission is discretionary with the court whose aid is 
inroked. However, this exception has been so often recognized as to 
hal-e become as firmly established as the rule itself. Whether a state, 

court should permit an  action by a receiver appointed by a court of 
a ~ ~ o t h e r  state, because of the principle of the comity bet~rcen the States, 
is a question exclusively for the courts of that  state to decide. The 
right to inaintain i t  is not founded on any provision of a Federal nature, 
and the United States courts will refuse to supervise the action of the 
state court i n  this particular. A receiver desiring to bring suit in - - 
another state tlian that ill which he lras appointed should file a petitioi~ 
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in the court in which he wishes to bring this action, stating the proper 
facts and asking leave to sue therein. . . . Receivem are generally 
allowed, upon principles of comity, to maintain an action in another 
State against the citizens thereof upon contracts for the payment of 
money which such receivers are fully authorized to coll~et." 

"The policy of the United States in all cases of complaint made by 
foreigners is to extend to them the same means of redress as is enjoyed 
by our own citizens. . . . I n  the courts of the United States alien 
friends are entitled to claim the same protection of their rights as citi- 
zens." Moore's International Law Digest, Vol. 4, sec. 536, p. 7. 

Ordinarily a receiver cannot maintain an action in  another jurisdic- 
tion. As a rule, they have no extra territorial jurisdiction. But the 
weight of authority is to the effect that the privilege may be granted as a 
courtesy, not as an obligation-by way of comity, and then only when it 
will not work a detriment to the citizen of the state in which the juris- 
diction is sought. I n  the progress of the age, the rapid transit and 
quick means of inter-communication have brought the States of the 
Union and the nations of the earth in closer alliance tkan ever before. 
Commerce is extended to every part of the globe--commercial paper 
travels with commerce. The present action is based on negotiable notes 
admitted by the demurrer to be due and unpaid and executed by defend- 
ant's testator. The demurrer is founded solely on the ground that a 
receiver appointed in  a court of a foreign nation should not be allowed to 
sue in  this jurisdiction, although the receiver alleges ownership of the 
notes due and owing, permission granted to sue, order in the foreign 
court giving authority and direction to bring this suit, and on trial 
would have to produce the notes in this jurisdiction. We must be 
friendly with other states and nations if we want 01 her states and 
nations to be friendly with us. On the facts and circurnstances of this 
case, we think the complaint states a cause of action. 

There are other questions that we need not now consider. For the 
reasons given, the demurrer should be overruled. 

Reversed. 

F. C. BRINSON, TRUSTEE, v. B. R. LACY, TREASURF~, ET AL. 

(Filed 28 March, 1928.) 

1. Deeds and Conveyances--Torrens Deeds-Claims Against the State 
Under Assurance F'und-Mortgages-Notice of Lis Pendens. 

The proceedings by the owner to register his land under the Torrens 
system is in the nature of proceeding in rem, requiring description of the 
land to be affected, with indexing giving notice, etc., and while pending is 
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notice to a mortgagee thereof without the necessity of the filing of a 
formal lis pmdens, and where the mortgagee fails to protect himself under 
the provisions of the statute, and the title to the land has been assured 
by the State, and a holder thereof by proper transfer has acquired the 
title, the negligence of the mortgagee is a complete defense in the mort- 
gagee's action to recover damages against the State thereunder. 

2. Deeds and Conveyances-Torrens Deeds--Demurrer to Action Under 
Assurance Fund. 

Where in the mortgagee's action against the State Treasurer for dam- 
ages sustained by reason of the assurance of title by the State to a pur- 
chaser under a Torrens deed from the owner of the land, it appears from 
the pleadings that the damages were caused by his failure, with notice of 
the proceedings under the Torrens Act, to protect his rights, the demurrer 
to the pleadings by the defendant should be sustained. 

CIVIL ACTION before Harris, J., at September Term, 1927, of JONES. 
I t  is alleged in the complaint that on 1 May, 1916, A. H. Stephens 

brought action in the Superior Court of JONES County pursuant to the 
provisions of chapter 90, Public Laws of 1913, and amendments thereto, 
x~hich is now C. S., ch. 47, and entitled "Land Registration." The pur- 
pose of the action was to Torrenize the title of Stephens. The proceed- 
ing was concluded on 4 June, 1920, and certificates of title Nos. 12 and 
13 were duly issued to the said A. H. Stephens on 5 April, 1920. There- 
after, on 17 June, 1920, said certificates of title were assigned to J. V. 
Blades. After the Torrens proceeding was instituted, and while i t  was 
pending, to wit, on 22 May, 1917, A. H. Stephens executed and de- 
livered to B. F. Pickles, trustee for plaintiffs, a deed of trust covering 
the same land described in said Torrens proceeding, said deed of trust 
having been recorded on 1 January, 1918. The plaintiff, Brinson, 
trustee, has been duly designated as trustee for the plaintiffs in lieu of 
the said B. F.,Pickles. I t  is further alleged that at  the time of accept- 
ing the said deed of trust and recording same, the plaintiffs had no 
knowledge of the Torrens proceeding, and that the title examiner failed 
to include the said deed of trust to plaintiffs in  his report on said title. 
The plaintiffs brought a suit to foreclose said deed of trust, and there- 
upon J. Q. Blades, the owner of the certificate, restrained the sale of 
said land. 

One phase of this case was considered by the Court in Blades v. 
Pickles, reported in 192 N. C., 812. I n  that case Blades instituted an 
action against Pickles, trustee, praying that he be declared the owner of 
said property in fee simple, and that said deed of trust to Pickles, 
trustee, for plaintiffs in this action, be declared void. The Court held 
that the claim of the present plaintiffs who were defendants in the 
former suit, was barred by the statute of limitations. The jury also 
found that the present plaintiffs, who were defendants in the former 
suit, had suffered damage in the sum of $2,305.00. 
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I t  was further alleged in the present suit that one-tenth of one per 
cent of the assessed value of said land had bt.en paid ove- to B. R. Lacy, 
State Treasurer, in accordance with the Torrens Act, a r d  known as the 
assurance fund and so designated in C. S., 2422. The plaintiffs there- 
fore demanded judgment against the State Treasurer for the sum of 
$2,305, with interest from 1 January, 1918. The defendant, State 
Treasurer, demurred to the complaint upon the following ground, 
among others: "The complaint does not state facts sufficient to consti- 
tute a cause of action against this defendant in that the complaint does 
not set forth facts showing that the plaintiffs have, without negligence 
on their part, sustained loss or damage," etc. 

The trial judge overruled the demurrer interposed by the defendant 
and entered judgment in favor of plaintiffs and against the defendant 
in the sum of $2,305, with interest from 1 January, 1918, from which 
said judgment the defendant appealed. 

F.  C. Brinson and Moor0 & Dunn for plaintiff. 
Attorney-General Brummiff amtl Assistant Attorney-Gen~ral Siler for 

defendant. 

BROGDEN, J. Does a Torrens proceeding under C. S., ch. 47, entitled 
"Land Registration," duly commenced prior to the enactment of 
chapter 31, Public Laws of 1919, constitute Zis pendens? 

Public Laws of 1919, chapter 31, adopted for the entire State what 
 as known as the Buncombd County act relating to lis pendens, which 
provided for cross-indexing, and providing further: V r o m  the cross- 
indexing of the notice of lis pend~ns only is the pendency of the action 
constructive notice to a purchaser or incumbrancer of the property 
affected thereby." C. S., 502. The Torrens Act, C. S., 2378, declares: 
"The proceedings under any petition for the registration of land, and 
all proceedings in the court in  relation to registered land shall be pro- 
ceedings in Tern against the land, and the decrees of the court shall 
operate directly on the land, and rest and establish the title thereto in 
accordance with the provisions of this chapter." I n  (2 .  S., 2382, the 
proceeding is referred to as a ('special proceeding in rem against all the 
world." C. S., 2384, provides that the petition in the cause must : (1) be 
verified; (2) contain a full description of the land to be registered, 
together with a plot of same by metes and bounds; (3') history of the 
title; (4) a full statement of all liens, claims, encumbrances, etc. C. S., 
2386, provides for a publication containing the names of the petitioners 
and of all other persons named in the petition '(together with a short but 
accurate description of the land and the relief demanded." C. S., 2388, 
provides that every decree "shall bind the land and bar all persons and 
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corporations claiming title thereto or interest therein; quiet the title 
thereto, and shall be forever binding and conclusive upon and against 
all persons," etc. 

The  record discloses that  the proceeding was instituted on 1 May, 
1916. On 22 Nay ,  1917, more than one year after the proceeding was 
instituted, but while i t  mas still pending, the petitioner Stephens cxe- 
cutecl and delivered to the trustee for the plaintiffs the deed of trust 
upon the land involved in the proceeding. This  deed of trust v a s  re- 
corded 1 January,  1918. The rights of the parties depend upon the lam 
as it existed a t  the time the transaction took place. I f  the Torrens pro- 
ceeding constituted a [ is  pendens  under the law upon the subject exist- 
ing a t  the time the transaction occurred, then the plaintiffs were charged 
v-ith notice of the proceeding, and having failed to protect their rights 
as prescribed by the Torrens Act, they are not entitled to recover against 
the defendant. The  law at the time the deed of trust was made and 
recorded is thus cspressed : "It may, therefore, be taken as well settled 
that a judgment in  an  action in ?-em or one to foreclose a mortgage binds 
not only the parties actually litigating and their privies, but also all 
othcrs claiming or deririiig title undcr then1 by a transfer pendente l i f e .  
The filing a formal lis ~ P I Z ~ C ~ S  is not required for the application of this 
recognized principle xvhen the suit is  brought in the county where the 
l a i d  is situated." I l ' a l X ~ r ,  J . ,  in . J O ~ P S  1 % .  TTTilliams, 1.55 S. C., 179. 
Also in C u l b r e f h  v. I Ia l l ,  159 S. C., 588, Brolcn,  J., said:  "The com- 
plaint has all the requisites of a l i s  pendens, and contains the names of 
the parties, the object of the action, and a description of the land to be 
affected. I t  was, therefore, unnecessary to file a separate and formal 
notice." T o  the same effect is L a m m  v. L a m m ,  163 S. C., 71, in which 
the Court held: '(Defendant Hinton and his immediate grantor, Dawes, 
having bought and received thcir title pending the controversy and after 
complaint filed fully describing the property situate in the same county, 
hold tlir same subject to the results of the suit." So, also, in Pumyear v. 
Lhya)~ford, 124 K. C., 276. the Court said:  "And besides, when the com- 
plaint of the plaintiffs n a s  filed, that  was l i s  p m d e n s ,  and all subse- 
quent purchasers ~vould have to take notice of the purposes of the action 
and of the e l a h  of the plaintiffs." Coll i?~gwood v. B T O Z L ' ~ ,  I06 K. C., 
362; B i r d  2.. Gillianz, 125 N. C., 76; X o r g a n  1 ) .  Rost ic ,  132 N.  C., 731. 
C. S., 2423, providcs that  "any person who, 11-ithout negligence on his 
part, sustains loss or damage or is deprived of land, or  of any estate or 
iuterest therein" may institute a suit for compensation for such loss or 
damage, the recovery to be paid out of the assurance fund in the hands 
of the State Treasurer. The  right of action is given to any person free 
from negligence. Upon the face of the pleadings the plaintiffs cannot 
claim that they are free from negligence. 
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Under  t h e  law, as  declared i n  numerous decisions, p r io r  to  1919, the  
proceeding constituted lis pendens, a n d  when the  plaintiffs took t h e  deed 
of t rus t  f r o m  Stephens while the  sui t  was  pending thlzy hold only a s  
subsequent purchasers subject t o  be  excluded f r o m  any interest i n  the  
land if they did not pursue  t h e  remedies prescribed i n  t h e  Tor rens  Act. 
T h e y  took n o  s teps t o  protect the i r  r igh ts  a n d  a r e  therefore not entitled 
to  recover. I t  follows necessarily t h a t  the  t r ia l  judge ~ , h o u l d  have  sus- 
tained t h e  demurrer .  

Reversed. 

E. H. AND J. A. MEADOWS COMPANY A N D  E. H. JZEADOWS, TRUSTEE. 
AKD W. W. GRIFFIN, TRUSTEE, AND THE FIRST NATIONAL BANK O F  
KEW BERN, v. A. L. BRYAN, ADMINISTBATOR OF ~IEILRILL BRYAS, DE- 
CEASED. 

(Filed 28 March, 1928.) 

1. Limitation of A c t i o n e n  Foreclosure of Mortgage-When Begins to 
Run Against Holder of Notcs in Series--Option of Acceleration. 

Where notes are given in series, secured by a mortgage on lands pro- 
viding that  upon the nonpayment a t  maturity of each as  they became due 
all of them were to become due and payable, it is a t  the option of the 
mortgagee to enforce the sale upon the happening of the (event so specified, 
and when the mortgagee has not exercised his option, the statute of 
limitations would apply a s  from the due date of each note in the series, 
as  if the provision for the acceleration of the payment had not been in- 
corporated in the mortgage. 

2. Bills and Notes-Notes in S e r i e e p t i o n  of Holder aa: to Acceleration 
-Waiver and Presumption of Waiver. 

When it  does not appear  hat the mortgagee in a mortgage on lands 
securing the payment of notes in series has exercised his option to fore- 
close under a provision making all the notes payable upon the failure of 
the maker to pay any of them a t  maturity, the presumption is  that  he has 
waived his right to do so, will not be held, on that account, to bar his 
right to foreclose under the power of sale therein contained. 

3. Jud-ments-Conclusiveness of Adjudication-Persons Concluded. 
A judgment in a suit to enjoin the foreclosure sale under mortgage 

against the administrator of the deceased mortgagor is not res adjudicata 
as to the heirs a t  law of the deceased who have n i t  been made p a k e s .  

4. Limitations of Action-On Foreclosure of MortgagtrExtent Fore- 
closure Barred in Notes in Series-Marshalling. 

Where the owner of two separate tracts of land has given a mortgage 
on both, on one to secure notes in series, and against some of the notes 
the statute of limitations against foreclosure has run, Ihe holder of the 
first lien is only entitled out of the proceeds of sale of the other tract to 
receive payment as  far  as the same may extend on the notes that have 
not been barred, a s  against the holder of a second mortgage lien on the 
second tract of land. 
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&TEAL by plaintiffs from Harris, J., a t  October Term, 1927, of 
CRAVES. N o  error. 

Action to restrain and enjoin defeudant from selling, under the power 
of sale contained in a mortgage deed from E. W. Bryan to Nerri l l  
Bryan, his intestate, lands described therein, upon the allegation (1 )  
that the notes secured by the mortgage have been paid, or (2)  if said 
notes have not been paid, that  the power of sale contained in the mort- 
gage deed has become inoperative, under C. S., 2589, for  that  an  action 
to foreclose said mortgage ~ ~ o u l d  be barred by the statute of limitations, 
C. S., 437, subsection 3. 

From judgment on the verdict, dissolvilig a restraining order issued 
herein, and thereafter continued to the hearing, and authorizing defend- 
ant to execute the power of sale contained in  the mortgage deed, plain- 
tiffs appealed to the Supreme Court. 

Ward d Ward and Guion d Guion for plaintiff's. 
T .  D. Warren and 11. P. Whitelturst for defendanf. 

C o s s o ~ ,  J. On 23 January ,  1914, E. W. Bryan and his wife, Xinnie  
Bryan, executed a mortgage deed, by which they conveyed to Nerri l l  
Bryan tn-o tracts of land, one containing 14  acres and the other 40 acres, 
both situate in  Craven County, to secure the payment of eight notes of 
even date therewith, executed by the said E. W. Bryan, under seal, and 
aggregating the sum of $1,600. Each of said notes is  for the sum of 
$200. They are due and payable, according to their tenor, in succes- 
sion, on the first day of January ,  1915, and on the first day of J anua ry  
of each year thereafter, up  to and including the year 1922. There is no 
provision in said notes, or  in either of them, by ~vhich  their maturity is 
accelerated, upon default i n  the payment of any one of the notes, when 
it shall become due, according to its tenor, nor is there any reference in 
the notes to the provision in  the mortgage deed by which all said notes 
shall become due and the power of sale executed by the mortgagee upon 
such default. The  mortgage deed contains a provision by the terms of 
nhich,  upon default in the payment of any one of said notes, "The 
entire debt shall be due and payable, and the parties of the first par t  in 
such case do hereby authorize and fully empower the said party of the 
second part, his heirs, executors, administrators and assigns to sell" the 
lands conveyed by the mortgage deed, a t  the courthouse door in  S e w  
Bern, N. C., after advertising, etc. 

The said mortgage deed from E. W. Bryan and his wife, Minnie 
Bryan, to hferrill Bryan, was duly recorded in  the office of the register 
of deeds of Craven County on 23 February, 1914. 
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During the year 1023 E. W. Bryan executed and delivered to IFT. W. 
Griffin, trustee, a deed of trust for the purpose of securing the payment 
of his note to the r a t i o n a l  Bank of New Bern for the sum of $500; 
during the said year the said E. W. Bryan also executed and delivered 
to E. H. Meadows, trustee, a deed of trust for the purpose of securing 
the payment of his note to E .  H. and J. A. Neadows Company for the 
sum of $5,473.24. The tract of land, containing forty acres, conveyed 
by the mortgage deed to Merrill Bryan,  is conveyed lo said trustees 
respectively by each of the said deeds of trust. Both said deeds of trust 
ha re  been duly recorded in the office of the register of deeds of Craven 
County. 

IIerri l l  Bryan died, intestate, during the year 1916. The  defendant, 
A. L. Bryan has been duly appointed and has duly qualified as adminis- 
trator d. b. n. of the said Nerri l l  Bryan, dmeased. E. W. Bryan died 
during the year 1985. H i s  son, Edgar  Ford  Bryan, has been duly ap- 
pointed and has duly qualified as administrator of the said E. W. 
Bryan. 

Some time prior to 15  Xarch,  1027, the defendant, A. L. Bryan, as 
administrator of Iferri l l  Bryan, deceased, adrertised the lands con- 
veyed by the mortgage deed of E. W. Bryan to Merrill Bryan, for sale, 
on said day, a t  the courthouse door in  New Iiern, N. C. Thereupon this 
action v a s  begun in  the Superior Court of C:ra~-en County by the plain- 
tiffs to have the defendant, A. I,. Bryan,  administrator of Nerri l l  Bryan, 
restrained and enjoined from selling said lands under the power of sale 
contained in the mortgage deed from E .  IT. Bryan to Iferri l l  Bryan. 
Plaintiffs  allege that  the notes secured by said mortgage have been paid;  
but that, if they hare  not been paid, the power of sale contained in said 
mortgage has become inoperative under C. S., 2589, for tnat  an  action to 
foreclose said mortgage deed ~ o u l d  be barred by the ststute of limita- 
tions, C. S., 437, subsec. 3, more than ten years having elapsed since the 
maturity of said notes, and E. W. Bryan,  the inortgi~gor, and those 
claiming under him, having been in  possession of said land since the 
date of the execution of said mortgage deed. 

At the trial, in answer to issues submitted by the court, the jury found 
that the notes secured by the mortgage deed from E. W. Bryan to I fer -  
rill Bryan have not been paid, and that  an action to foreclose the said 
mortgage would not have been barred by the statute of limitations. 
From the judgment in accordance with the verdict, dissolving the re- 
straining order issued at the time of thq commencement of this action, 
and thereafter continued to the hearing, and authorizing the defendant 
to sell the lands conveyed by the mortgage deed from 1C. 7.7'. Bryan to 
Mcrrill Bryan, under the power of sale contained in  said mortgage, 
plaintiffs appealed to this Court. 
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MEADOWS Co. w. BRYAN. 

The determinative question presented for decision by this appeal is, 
whether or not upon default i n  the payment of one of a series of notes, 
at its maturity, all of said notes being secured by a mortgage or deed of 
trust, containing a provision by the terms of which all said notes not due 
at the date of such default, shall become due and payable a t  such date, 
for the purpose of foreclosure, the statute of limitations-C. S., 437, 
subsec. 3-applicable in an  action to foreclose the mortgage or deed of 
trust, begins to run  from the date of such default, when the holder or  
holders of said notes has taken no action, under the prorision for the 
acceleration of the maturi ty of said notes contained in  the mortgage or 
deed of trust, with respect to  such acceleration. 

C. S., 437, subsection 3, provides that  an action for the foreclosure of 
LI mortgage or deed of trust for the benefit of creditors, with a power of 
sale. of real property, where the mortgagor or grantor has been in pos- 
session of such property, must be commenced IT-ithin ten years after the 
forfeiture of the mortgage, or after tlie power of salc became absolute, 
or within ten years after tlie last p a p e n t  on tlie same. I f  the question 
above stated must be answered in the affirmative, then a power of sale 
contained in a mortgage or deed of trust becomes inoperative at the 
expiration of ten years from tlie date of default in the payment of any 
one of a series of notes secured by a mortgage or deed of trust, contain- 
ing a provision for the acceleration of the maturi ty of notes, not due, 
according to their tenor, at the date of such default, and the mortgagee 
or trustee is without power to sell the land, under the polrer of sale 
uhere  the mortgagor or grantor has been in possession of the land. 
C. S., 2589 is as f o l l o ~ ~ s :  "The power of sale of real property contained 
in any mortgage or deed of trust for the benefit of creditors shall become 
inoperative, and no person shall execute any such power, when an 
action to foreclose such mortgage or deed of trust for the benefit of 
creditors would be barred by the statute of limitations." 

There is no provision in  the notes executed by E. W. Bryan arid pay- 
able to Merrill Bryan, by the terms of which the maturi ty of the notes, 
not due according to their tenor, is accelerated upon default i n  the pay- 
ment of any one of said notes; the provision for the acceleration of the 
maturity of said notes is contained in the mortgage, securing the same. 
This prorision is  applicable, th~refore ,  only to the foreclosure of such 
mortgage, under the pon7er of sale, or by civil action. The  principle as 
stated in the opinion in  Walter v. Kilpatrick, 191 N .  C., 458, is, h o ~ -  
ever, applicable to the facts in the instant case. I n  the opinion in that  
case i t  is sa id :  "A provision for  the acceleration of the maturity of a 
note or of notes in a series, upon default of the maker, is  not automatic; 
such acceleration is a t  the option of the holder or  holders of the note or 
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notes; the option may be exercised by a holder only upon default by the 
maker. By paying the interest when due, or by paying each note of the 
series, as i t  matures. in accordance with his momise, the maker can 
deprive the holder of any and all rights under the  agreement for accel- 
eration; the right of acceleration may be waived by the holder of the 
note or notes, containing the agreement. An action upon a note accrues, 
at  its maturity, according to its tenor, notwithstanding a provision for 
acceleration, if acceleration is waived or riot enforced by the holder. 
13 R. C. L., 909, see. 97; 8 C. J., p. 138, sec. 237-242, p. 415, see. 610." 

A provision in a mortgage or deed of trust by the terins of which the 
maturity of a note or of notes secured thereby, is accelerated, for the 
purpose of foreclosure, upon a default of the maker, confers upon the 
mortgagee or trustee an option to foreclose, at  the date of such default, 
by the exercise of a power of sale, contained in the mortgage or deed of 
trust, or by civil action. This option may be waived by the mortgagee, 
o r  by the holder of the notes secured by the deed of trust. I n  the absence 
of evidence tending to show some action on the part of the mortgagee, 
or on the part of the holder of the notes, pursuant to the provision for 
the acceleration of the maturity of notes not due according to their 
tenor, at  the date of the default, such waiver will be conclusively pre- 
sumed. I n  that event the statute of limitations will not begin to r u n  
from the date of such default, and an action to foreclose said mortgage 
or deed of trust will not be barred, until after the expiration of-ten 
years from the maturity of all the notes secured thereb:;, notwithstand- 
ing the provision for the acceleration of the maturity elf notes not due 
at  date of such default. A power of sale contained in  mortgage or deed 
of trust may be exercised at  any time within ten years afi:er the maturity 
of any note, secured by the said mortgage or deed of tru.st, according to 
its tenor, for the purpose of enforcing its payment out of the proceeds 
of a sale of the land. 

The foregoing statement of the law applicable to a decision of the 
question presented by this appeal is in  accord with authoritative de- 
cisions of this Court. 

I n  Scott v. Lumber Co., 144 N.  C., 44, Clark, C.  J., in disposing of a 
contention of the plaintiffs in that case that a power of !sale had become 
inoperative at  the time it was exercised, because of the lapse of ten years 
after the date of a default in the payment of interest on the note, secured 
by the mortgage, says: "It is true there was also power of sale for 
default in payment of annual interest, but it does not appear that there 
was such default, and, if shown, the sale being optional, there could be 
no foundation for the running of the statute till 1893 (when the note 
matured according to its tenor), independent of the ruling in Menzel v. 
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Hinfon, 132 X. C., 660, that there is no limitation as to power of sale 
(since changed by statute, C. S., 2589)." 

I n  Cone v. Hyatt, 132 N. C., 810, Walker, J., referring to a provision 
in a mortgage for the acceleration of the maturity of the debt secured 
thereby, upon a default of the debtor, quotes with approval from the 
opinion in Lowenstein v. Phelan, 17 Neb., 430, the following words: 

"The provision, however, is for the benefit of the mortgagee to enable 
him to procure the money loaned at the time it was agreed to be paid. 
If the mortgagee so desires, he may institute an action upon default to 
foreclose, and upon obtaining a decree, have the premises sold. H e  
need not do so, however. The stipulation being for his benefit, he may 
waive it without putting himself in default." 

I n  Capehart v. Dettrick, 91 N. C., 344, it was held that where a deed 
of trust, made to secure a series of notes, due at different times, provides 
that in default of the payment of the same, or of any part thereof, at 
maturity, the whole shall become due and payable, the only effect of the 
provision is to allow a foreclosure upon the default, and an  applicatioll 
of the proceeds of a sale of the property to all the notes at once, and 
that default does not start the running of the statute of limitations 
against the notes not due at the date of the default. 

The question presented for decision must be answered in the negative. 
Plaintiffs' assignment of error based upon exceptions to the charge of 
the court to the jury are not sustained. The jury were correctly in- 
structed that upon all the evidence in this case the power of sale in the 
mortgage from E.  W. Bryan to Merrill Bryan was not inoperative, 
under the statute-C. S., 2589-at the date of the commencement of this 
action. 

There is a paragraph included in the judgment rendered by the 
Superior Court in this action by which i t  is ordered and adjudged "that 
the aforesaid notes and mortgage securing the same are valid and enforce- 
able obligations against the estate of E. W. Bryan, and that they are 
not barred by the statute of limitations." 

Keither the administrator nor the heirs at law of E. W. Bryan are 
parties to this action; this adjudication is therefore not res adjudicata 
as against said administrator or heirs at  law. Nor, as we interpret the 
language of the judgment, is the adjudication res adjudicata as against 
the plaintiffs, with respect to the proceeds of the sale of the tract of land 
containing forty acres. The first three notes, secured by the mortgage 
from E. W. Bryan to Merrill Bryan, matured more than ten years before 
the commencement of this action; they are therefore barred by the 
statute of limitations and cannot be paid out of the proceeds of a sale of 
the forty-acre tract, as against the plaintiffs, claiming under liens subse- 
quent to the mortgage. Grarves v. Howard, 159 N.  C., 594. 
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I f  upon the foreclosure of the mortgage from E. TV. Bryan to Merrill 
Bryan the tract of land, containing fourteen acres, which is not included 
in  either of the deeds of trust, under which plaintiffs claim, does not 
bring a sum sufficient to pay the notes secured thereby, together with the 
costs and expenses of the sale, and i t  therefore becomes necessary to sell 
the forty-acre tract, then as against the plaintiffs, only the amount due 
on the five notes which were not barred by the statute of limitations at  
the date of the commencement of this action, may be paid out of the 
amount received for the said forty-acre tract. The judgment as thus 
interpreted by us is affirmed. 

Ko error. 

T. I.. CAVES v. E R W I S  COTTOS MILLS COXPAST.  

(Filed 28 March, 193 . )  

Segligence-Acts or Omissions Constitute Negligence in General. 
An action to recover damages for a negligent injury will be dismissed 

when the evidence discloses that it resulted from an accident from all 
unknown cause or a lmown cause which could not have been reasonably 
anticipated. 

YIPPEAL by plaintiff from Bond, J., at  December Term, 1927, of 
ROBESOK. Affirmed. 

Bri f f  & Britt and Charles R. Britt for plaint i f .  
T'arser, Lawrence, Proctor & HcInfyre for defendant. 

PER CURIAM. The plaintiff brought suit to recover damages for per- 
sonal injury alleged to have been caused by the defendant's negligelice. 
H e  alleged that while engaged in marking the name of a purchaser on 
bundles of cloth he was injured by the falling on his left leg of a bale 
which had negligently been stored on its round end. At the close of the 
e d e n c e  the action was dismissed as in  case of nonsuit. The testimony 
discloses an alleged injury resulting from an accident-an event proceed- 
ing from an unknown cause or an  unusual and unexpectl?d event from a 
known cause. The judgment is 

Affirmed. 
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I A D I E S  EESEVOLEKT SOCIETY ET AL. v. E. A. ORRELL ET AL. 

(Filed 4 April, 19'38.) 

1. Wills-Construction-Sature of Estates and Interests Created-Devise 
of Full Beneficial Interest Carries Title. 

A devise of tlie full beneficial interest in lands in trust as the rcnts ant1 
l~rofits therefrom, rests the title and riplit of posst'ssion in the trustcv. 
\\-hen not in conflict with tlie law against perpetuities, mid when there 
is no clearly espressetl intent of the testator that the la l~ds nlid the ill- 
come are to be sey~arately regarded. 

2. Wills-Coi1structio11-Desig11ation of Devisees-Ambiguity-E~trinsic 
Evidence-Charitable Trusts. 

\Vh(xre there is ambiguity in the terms of a \\ill as to the identity of 
the bcnrficiary of a charitable trust, extrinsic c~iderice of itlentificntiol~ 
may be liberally shonn, \\hen not in conflict IT it11 tlie terms of tlie \I ritttw 
instrun~ent. 

3. Same--Words Creating Trust. 
A devise of all the iiicome and profits of lands in trust for a charitable 

orgxnizatit~n of a certain church "to be used by the s t e \ \ a ~ d s  of the ehurcli 
in defrajin; the eqrenses of the institution" is a snfhcient de.ign:ltion of 
the stennrds of that church as  trustees for the eaecution of the trust 
coliteniylnted by the inbtrnmcnt, and to rest in them the title and rizlit 
of 1)ossession for its purposes. 

4. Trusts-Construction and Operation-Court May Appoint Trustee for 
Charitable Trust. 

Wliere a cliaritable trust is created by a written instrunlent the court 
may al~point a trustee, in tlic exercise of its equitnblr juristliction, to 
execute the trust \\hen the instrument fails to designate one, or the one 
cleqiqnated fails or refuses to act, or one may be :iplminted under the 
prorisions of our statute, ('. S., 402.:. 

APPEAL by plaintiffs f r o m  Davin, J . ,  a t  December Term,  1067, of 
x ~ w  HHANOVER. Remanded. 

X c S o r t o n  d2 SlcIntire and R o u n f r e e  d2 Carr for ap l~e l lnn i s .  

h a ~ r s ,  J. T h e  controversy turur  upon the  construct io~i  of t l l ~  follow- 
ing paragraph  i n  the will of the  lntc Thomas  R. Radcliffe: ('l\ly bcloretl 
n i f ~  Mildred LaTrr i l l e  Radcliffe to h a w  and to hold al l  of my  persolla1 
property, f u r ~ i i t u r e ,  jewelry, bonds and everything excrpt such a s  liere- 
inaf te r  bequeathed; she is  also to  have f o r  the period of her  liatur:11 life 
the income f r o m  rents f r o m  m y  real estate s i tuate  i n  t h e  city of Wil-  
r n i ~ ~ g t o ~ l ,  county of S e w  Hallover, and  S t a t e  of N o r t h  Carolina, and  
also of ally property or interests tha t  I may acquire subsequwt to  this  
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will. My wife aforementioned is not to sell or disposa of any of the 
said real estate, and upon her death I bequeath the income from i t  to 
the Old Ladies Home, a charitable institution in Wilmington, North 
Carolina, attached to Grace Methodist Episcopal Church of that city. 
This income shall, in case of my wife's death, be used by the stewards of 
said church in defraying the expenses of said institution, and shall be 
known as the 'Robert S. Radcliffe Fund.' " 

The testator died on 10 March, 1892, seized of six lots in the city of 
Wilmington, which are the subject of this controversy; his will was 
probated on 19 March, 1892; his wife died on 15 Octcber, 1926. The 
Ladies Benevolent Society, which waw incorporated by the General As- 
sembly in 1852, was authorized to sue and be sued, to acquire and 
transfer property, and to make by-laws for its government. The plain- 
tiffs allege in  effect that this Society is a benevolent (organization en- 
gaged chiefly in  maintaining the Old Ladies Home, now known as the 
Catherine Kennedy Rome; that pursuant to its policy and in compliance 
with its rules the church named in  the devise periodically elects a board 
of stewards for conducting its temporal affairs; that the plaintiffs, other 
than the Ladies Benevolent Society, are members of this board; and that 
the income from the several lots in controversy was devised after the 
death of Mrs. Radcliffe to the Ladies Benevolent Society or to the board 
of stewards for the use and benefit of the Catherine Kennedy Home. I t  
is alleged also that the defendants claim an interest in  these lots, some 
as the paternal and some as the maternal heirs of the testator, and that 
certain of the defendants are in possession of a part of the property. 
The defendants introduced no evidence, and the only issue was whether 
the plaintiffs are entitled to the income from the real estate described 
in the will. The jury returned an affirmative answer and the plaintiffs 
tendered a judgment declaring the Ladies Benevolent Society to be the 
owner in fee and entitled to the immediate possession of i,he lots described 
in the will, to be held in trust for the Old Ladies Home, or the Catherine 
Kennedy Home. The judge declined to sign this judgment, but ren- 
dered another adjudging that the Ladies Benevolent Society is the owner 
of the income from the devised property. The plaintiffs excepted and 
appealed upon error assigned in the record. 

I t  is regarded as settled that within the limits of the rule against 
perpetuities and in  the absence of a clear intention to separate the 
income from the principal an absolute devise of the income from land 
passes the land itself. The rule, founded perhaps on the feudal law, was 
thus expressed by Lord Coke: "If a man seized of lands in fee by his 
deed granteth to another the profits of those lands, and to have and to 
hold to him and his heirs, and maketh livery secundum forman  chart^, 
the whole land itself doth pass; for what is the land but the profits 
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thereof; for thereby vesture, herbage, trees, mines, and all whatsoever 
parcell of that land doth passe." Coke on Littleton, 4 b ;  Jarman on 
Wills, 1297; Page on Wills, secs. 846, 1023; South v. Alleine, 91 Eng. 
Reports, 202; Doe v. Lakeman, 109 ibid. ,  1054, 1057; Reed v. Reed, 
9 Mass., 372; Green v. Biddle, 8 Wheaton, 1, 76, 5 Law Ed., 547, 566. 
I t  is a rule which has survived the system on which i t  is said to have 
been based and in proper cases is generally applied in determining titles 
to real property. I n  Perry v. Hackney, 142 N .  C., 368, this Court cited 
and approved authorities to the effect that the words "all my rent," 
l( rents, issues, and income," and similar expressions were sufficient to 
pass real estate-a principle adhered to in Haliburton v. Phifer, 185 
IT. C., 366. We are of opinion, therefore, that the devise of the income 
passed the real estate from which the income is derived. 

After giving his wife the income for life and forbidding her disposi- 
tion of any of the lots, the testator devised the income to the Old Ladies 
Home. The appellants introduced evidence that the testator knew and 
spoke of this "charitable institution" as the "Old Ladies Home," though 
it mas sometimes referred to as the "Old Ladies Rest." and that there is 
no other such institution in the city. I t  is perfectly obvious, both from 
his specific designation of the institution and from his expressed desire 
to defray its expenses that the testator intended, after the death of his 
wife, to provide for the Old Ladies Home as the special object of his 
bounty; and his purpose should not be defeated for want of an organ- 
ized or corporate entity. One of the contested points is whether the 
Catherine Kennedy Home, founded by the Ladies Benevolent Society, 
is the Old Ladies Home maintained under another name; and per- 
tinent to this question is the well-known principle that extrinsic evi- 
dence is admissible in explanation of a latent ambiguity. Gilbert v. 
Wright, ante, 165. "Where the description of the beneficiary is am- 
biguous, the court allows considerable latitude in the admission of 
extrinsic evidence to identify such beneficiary, although such evidence 
cannot be used to contradict the terms of the mill. A very common form 
of misnomer or misdescription of a beneficiary is found where testator 
attempts to make a devise or bequest in favor of a corporation, generally 
a religious or charitable institution. I n  such cases, where either the 
name or the description given in the will corresponds in part to the 
name or description of any existing corporation, extrinsic evidence of 
the relation of testator to such corporation is admissible as tending to 
show his intention to devise or bequeath property to such corporation. 
Where the name of the beneficiary corporation, as given in the will, 
does not correspond to the name of any corporation in existence, it is 
always admissible to show testator's acquaintance with, and interest in, 
an existing corporation or institution which corresponds in some re- 
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spects, either i n  name or description, to that spoken of in the will." 
Pnge on TTTills, see. 1418; l ' i l l ey  v. Ellis, 119 K. C., 233; lieith v.  
Scales, 124 K. C., 497; Gold X i n i n g  Co. v. Lumber Co., 170 N. C., 273. 
IIoreover, i t  is  provided by statute that  no gift,  grant, bequest, or derise 
shall be invalid by reason of any indefiniteness or uncer.-ainty as to tlie 
obiccts or beiieficiaries of such trust. Laws 1925, ch. 264. W e  see no 
reason for disturbing the verdict on the asserted ground that  the bene- 
ficiary named in the will is not ascertainable. 

V e  hare  said that  a derise of the income from land ordinarily passes 
the land, but not alwavs; i t  is  otherwise if the testator espresses or indi- 
cates an intention inconsistent with the transfer of the 153gal title to the 
beneficiary-that is, if lie indicates an intention to separate the income 
from the principal. As one of tlie usual modes of indicating such intcn- 
tion is b y t h e  appointment of a trustee, we are next to  determine whether 
the testator made such appointment; and it may be admitted that  he 
did not designate a trustee eo  lom mine. This, however, is not necessary; 
the designatioii of the trustee may be indirect or by inlplication; techni- 
cal language is no more essential to tlie appointment of a trustee than to 
the declaration of a trust. If the duties imposed upon the person named 
involve the use of tlie devised property for the benefit of another, or if 
upon such person there is laid an obligation arising out of a confidence 
reposed in  h im faithfully to use the property according; to such confi- 
dence, a trust is created, altl~ougli the word "trustee" or the words "upon 
trust" a re  not used. 39 Cyc., 252; Pe r ry  on Trusts, sec. 2, 158. I n  the 
mill the testator inserted the clause, "This income shall in case of my 
wife's death be used by the stewards of said church in  defraying the 
espcnses of said institution and shall be lrno\wi as the 'Robert S. Rad- 
cliffe Fund.' " H e  thus relloses in the stewards the confidence that they 
will use tlie "income" for a definitely indicated purpose, and by implica- 
tion creates them trustees of an  express trust. F o r  several reasons i t  
doos not follow from the evidence, under the principle hwetofore stated, 
that  a gift of the income passes the laud to the Old Ladies Home or to 
the Ladies Benevolent Society: (1 )  the latter is not named in the mill; 
( 2 )  there is no evidence that  the Old Ladies Home was I n  organized or 
corporate entity when the will was made; (3)  the testctor indicated a 
contrary in tent  bv the terms of the devise. 

I t  has been suggested that  the board of stewards wail.ed all claim to 
the property, and that  the coplaintiff is entitled to i t ;  but as a trustee's 
assent is not necessary to the validity of a trust and as his acceptance 
is presumed until he declines (26 R. C. L., 1274), we are not disposed 
to hold that  such waiver is sufficient to divest the legal title. I f  the - 
stewards decline to accept the trust, a trustee may be appointed either 
by virtue of the statute or by the Superior Court in th83 exercise of its 
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equitable jurisdiction. C.  S., 4023, Lams 1925, ch. 264;  Goodrum 1.. 

Goodrum, 43 N .  C., 313;  Keith v. Scales, supra; Church v. Trustees, 
158  N. C., 119. 

O u r  conclusion is  t h a t  upon  t h e  death of Mrs. Radcliffe, t h e  l i fe  
teoant ,  the  legal ti t le t o  t h e  sereral  parcels of l and  embraced i n  the  will 
a n d  described i n  the  complaint vested, not i n  t h e  Ladies Benevolent 
Society, but  i n  the  board of stewards of Grace Methodist Episcopal 
Church,  South,  who shall hold t h e  devised property a s  a n  express t rust  
and  apply  t h e  income therefrom ( t o  be known as  the  "Robert S .  
Radcliffe Fund")  i n  defraying the  expenses of the  Catherine Kennedy 
Home,  formerly known as  the  Old Ladies Home,  the "charitable insti- 
tution" described i n  the  testator's will. I n  th i s  respect and  to this  extent 
the  judgment  of the  Superior  Cour t  will be modified. I t  fol lo~vs t h a t  
t h e  judgment tendered by  t h e  plaintiffs was properly declined. 

W e  a r e  not inadrer tent  to  the  jury's response t o  the  issue as  applicable 
t o  al l  the  plaintiffs, but i t  is  obviously inexpedient to  incur  t h e  expense 
of another  t r i a l  f o r  t h e  correction of a technicality on  which t h e  ap-  
pellants d o  not insist. 

T h e  cause is  remanded f o r  judgment i n  conformity with th i s  opinion. 
Remanded. 

W. V. BUTLER v. ARMOUR FERTILIZER WORKS. 

(Filed 4 April, 1928.) 

1. ReleasoRequisites and Validity-Fraud in Procurement-Evidence 
Thereof. 

When the defendant relies upon a release signed by the plaintib to bar 
his action to recover damages for an alleged negligent injury, it is 
competent for the plaintiff to testify on the issue of fraud in the procure- 
mcwt that a t  the time lie executed the release he was colifii~ed i n  the 
hospital, suffering from the injury and without financial means, and that 
his condition was known to the defendant's agent who thus procured the 
release by fraud. 

2. Evidence-Competency-Facts in Issue and Relevant to Issues-Evi- 
dence Competent on One Issue--Instruction Confining Evidence to 
One Issue Must be Requested-Rule of Court. 

The admission of evidence a t  the trial that  is competent on one of tlie 
issues involred will not be held for error as not being com1)etent upon 
the others, unless the objecting party duly requests that it be confined to 
the issue upon which it  is competent. Rule 21. 

3. Evidence--Expert Testimony-Subjects-X-ray Pictures-Percentage 
of Disability. 

One who has qualified as  an expert osteopath may testify from his 
examination of his patient and from the X-ray he has taken of the injury 
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as to the permanent effect it  has had on his patient, in an action to re- 
cover damages caused by the negligence of the defendant, and his ex- 
pressing in percentage the proportion of its effect is not a ground for 
error. 

4. R e l e m e R e q u i s i t e s  a n d  Validity-Fraud in Procurement-Evidence 
Thereof. 

The gross inadequacy of the money paid to obtain a release for damages 
resulting from an injury is  an element to be considered upon the question 
of fraud in its procurement, and is sufficient to sustain an affirmative 
answer to the issue. 

5. DamageecMeasure  of Damage&Permanent Injury-Negligence. 
An instruction upon the evidence i s  not erroneous that  damages to be 

awarded for a permanent injury negligently inflicted are  the present worth 
of such amount as  is a fair compensation for all physical injury, past, 
present, and prospective and for diminished earning capacity which a r e  
direct and necessary consequences of the defendant's negligence, and also 
a fair  compensation for the physical suffering. 

6. Same-Instructions-Verdict-. 
When the trial judge has correctly charged a s  to the amount of damages 

recoverable in a personal injury negligence case, it  will not be held for 
error that he had failed to exclude in the defendant's behalf such sums 
that it  had already paid, when the plaintiff had admitted receiving them, 
and i t  appears from trial and verdict that the jury had accordingly re- 
duced the amount of their verdict. 

APPEAL by  defendant f r o m  Devin, J., a t  September Term,  1927, of 
NEW RANOVER. NO error. 

Act ion t o  recover damages f o r  personal in jury ,  sustained by  plaintiff, 
while engaged i n  work a s  a n  employee of defendant, caused, a s  alleged 
i n  t h e  complaint,  by  t h e  negligence of defendant. Defendant  denies 
l iabi l i ty;  i t  also pleads i n  i t s  answer, a s  a bar  to  plainti.ff's recovery i n  
this  action, a release signed b y  him, while h e  was i n  the hospital under  
t reatment  f o r  h i s  injury.  

T h e  issues submitted to  t h e  j u r y  were answered as  follows: 
1. W a s  t h e  execution of the  release by  the  plaintiff procured by t h e  

f r a u d  of t h e  defendant  ? Answer : Yes. 
2. W a s  t h e  plaintiff in ju red  by  t h e  negligence of defendant  as  alleged 

i n  t h e  complaint  ? Answer : Yes. 
3. D i d  the  plaintiff by  h i s  own negligence contr ibute  t o  h i s  injury,  as  

alleged i n  t h e  answer ? Answer : No.  
4. W h a t  damages, if any,  i s  plaintiff entitled t o  recover of defendant? 

Answer : $5,000. 
F r o m  judgment  on the  verdict, defendant  appealed l o  t h e  Supreme 

Court.  



N. C.] S P R I N G  TERM, 1928. 411 

L. Clayton Grant, A. G. Ricaud and Bryan & Campbell for plaintiff. 
W .  C. Kirk and John D. Bellamy & Sons for defendant. 

CONNOR, J. This action was first heard in this Court upon defend- 
ant's appeal from an order of the judge of the Superior Court of New 
Hanover County, denying defendant's motion for the removal of the 
action from said court to the District Court of the United States for the 
Eastern District of North Carolina, for trial. The order was affirmed. 
192 N. C., 510. 

The action was next heard in this Court upon plaintiff's appeal from 
the judgment at  a trial in the Superior Court of New Hanover County, 
dismissing the action upon defendant's motion, at  the close of plaintiff's 
evidence, for nonsuit. C. S., 567. The judgment was reversed. 193 
N. C., 632. 

The action has since been tried upon the issues raised by the pleadings. 
From the judgment upon an adverse verdict, defendant has appealed 
to this Court, assigning errors in decisions made by the court below 
upon matters of law or legal inference. This Court is asked to review 
these decisions, and to sustain assignments of error made by defendant 
as appellant. 

The evidence offered by the plaintiff at the last trial is substantially 
the same as that offered by him at the former trial. Upon plaintiff's 
appeal from the judgment dismissing the action at the former trial, we 
held that the evidence offered by him at said trial tended to establish 
the allegations of the complaint, with respect to the cause and extent of 
his injuries; we also held that said evidence does not show, or tend to 
show, that plaintiff contributed by his own negligence to his injuries, 
and that he is thereby barred of recovery in this action, if the jury 
should find from the evidence that he was injured by the negligence of 
defendant, as alleged in the complaint; we further held that the evidence 
offered by the plaintiff to show matters in avoidance of the release, relied 
upon by defendant as a discharge of its liability to plaintiff in this 
action, should have been submitted to the jury. Defendant's assignment 
of error upon this appeal, based upon its exception to the refusal of the 
court to allow its motion for nonsuit, first made at  the close of plaintiff's 
evidence, and then renewed at the close of all the evidence, cannot be 
sustained. The principles of law applicable to the facts which plaintiff's 
evidence tends to show, are discussed, with citations of authorities in 
the opinion upon the former Appeal, 193 N. C., 632. No other principles 
are presented-by the assignment of error upon this appeal. We find no 
error in the refusal of defendant's motion for judgment as of nonsuit. 
The evidence was properly submitted to the jury upon the trial of the 
issues raised by the pleadings. 
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Defendant assigns as error the  admission of the testimony of plaintiff 
on his direct examination as a witness in his own behalf to the effect 
that a t  the time he was injured he was without funds with which to 
provide for the support of his wife and himself. This testimony mas 
offered as  evidence upon the first issue, mhich involved the validity of 
the release, signcd by plaintiff, while he was in the hospital. Plaintiff 
contended tha t  the execution of this release by him mas procured by the 
fraud of defendant's superintendent, acting in its behalf'. I t  was com- 
petent for him to show his condition, financial and otherwise, known to 
the superintendent a t  the time he  signed the release. "Whonever a person 
is in peculiar necessity and distress, so that  he would be likely to-make 
any undue sacrifice, and advantage is  taken of such condition to obtain - 
from him a conveyance or contract which is unfair, made upon an in- 
adequate consideration or the like, even though there be no actual duress 
or threats, equity may relieve defensively or affirn~atively." 2 Pom. Eq. 
Jur., sec. 984. Cited and approved in Z i n g  v. R. R., 187 N. C., 44. 
There was no error in orerruling defendant's objections tcl the admission 
of this testimony as evidence. I t  was competent upon the first issue. I t  
was, of course, not competent upon either of the other issues, involving 
defendant's liability to plaintiff or the amount which plaiitiff is  entitled 
to recover in this action as damages. Defendant did not ask, a t  the time 
of its admission, that  the evidence be restricted to the first issue. The  
fact that  i t  was competent upon this issue, but not competent upon the 
other issues, is not sufficient ground for defendant's exception upon the 
record. Rule 21, Rules of Practice in the Supreme Court. 192 N .  C.. 849. 

Defendant further assigns as error the adrnission of the testimony of 
Dr.  M. J. Carson, an  expert osteopath, that  in his opinion, formed after 
a personal examination of plaintiff's leg, and after his study of an 
X-ray picture of plaintiff's right hip, made by the witnesg, plaintiff had 
suffered an impairment of his leg, by reason of the il jury, of from 
twenty to thir ty per cent. The  court had found that  this witness is an 
expert osteopath. There are  no exceptions to this finding. The  witness 
had first testified that  he had a n  opinion satisfactory to himself as to 
the extent of plaintiff's injury. The  testimony was competent as evidence 
to be coilsidered by the jury as  to the extent of such injury. Ferebee v. 
R. R., 167 K. C., 290. I t  mas not incompetent because witness' opinion 
was founded part ly upon an  X-ray  picture. L u p t o n  v. E x p r e s s  Co., 169 
X. C., 671. Nor  was its competency affected by the fac;  that  the wit- 
ness expressed his opinion as to the extent of the injury, in terms of 
percentage. R i d g e  v. R. R., 167 K. C., 510. I n  the last cited case, i t  is 
held that  i t  was competent for  the doctors to state what effect, if any, 
i n  their opinion, the broken vertebra would have upon their patient's 
physical and mental condition. 
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With respect to tlie first issue, the court instructed the jury as follows: 
"If the jury should find from the eridence, and by its greater weight, 

that the plaintiff was injured through tlie negligence of the defendant, 
as alleged in  the complaint, and that  he was further seriously and per- 
maneritly injured, which injuries caused him to suffer considerable or 
great excruciating pain, and which injuries mere serious and permanent 
in their nature, and that the plaintiff's earning capacity was seriously 
or partially impaired, and should further find that  a reasonable com- 
pensation for the plaintiff's suffering, injuries, and inipairment of his 
earning capacity was worth a sun1 considerably in excess of the amount 
xthicli the defendant paid to the plaintiff for said releaso, and that  the 
amount or sum of money so paid by the defendant to the plaintiff TTas 
so grossly inadequate to what would be reasonable compensation to the 
plaintiff for his injuries, and suffering, as ~vould cause a reasonable, fair- 
minded person to say that the sum so paid plaintiff was so snlall in 
comparison to the amount the plaintiff was actually entitled to receire, 
that  it  amounted to practically nothing, then the jury should consicler 
such fact in deternlining whether the release was obtained by fraud, 
and if they should reach such conclusion from such fact alone, then the 
jury should answer the first issue, 'Yes.' " 

Defendant excepted to this instruction. I t  contends that  the instruc- 
tion is erroneous, for that the jury mere instructed that  mere inadequacy 
of consideration for the release mas sufficient to justify a finding by the 
jury that the execution of the release was procured by fraud. K e  do not 
so construe the instruction. The  jury was instructed that  if they should 
find that  the consideration for the release ~ i a s  grossly inadequate, the11 
such fact alone rendered the release voidablc on tlie ground of fraud, 
and that  they should answer thc first issue in the affirmative. Mere 
inadequacy of consideration, while a circumstance properly to be con- 
sidered by the jury, together with other relevant circumstances, upon an 
issue irlrolving an  allegation of the fraudulent procurement of a contract, 
is not sufficient to sustain an  affirmative aiiswer to the issue. When, 
howerer, the consideration is  found by the jury to be not only inadequate, 
but grossly so, this fact alone is sufficient evidence to sustain the allega- 
tion of fraud. The  instruction given to the jury upon the tr ial  of 
this  case, is in accord with the rule as stated by Allen, J., in Knight z>. 
Bridge Co., 172 S. C., 393. After a review of the authorities cited in 
his opinion, Justice Allen says : 

"The rule amounts to this:  The  owner of tangible property, or of a 
claim for damages may give it away or may sell it  for  less than its value, 
and the contract is valid in the absence of fraud, undue influence, or 
oppression; but if the contract is attacked as fraudulent, the inadequacy 
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of consideration is evidence of fraud, and, if gross, is done  sufficient 
to carry the case to the jury on the issue of fraud." 

With respect to the fourth issue, the court instructed the jury as 
follows : 

"If you come to that issue, gentlemen, the plaintiff would be entitled, 
if you answer this issue, to such amount as you find froin the evidence 
would be a fair, just and reasonable compensation to him for all physi- 
cal injury, past, present and prospective, which was a direct and neces- 
sary consequence of the defendant's negligence, if by your answers to 
the other issues you have found that defendant was negligent in causing 
this injury. That would include compensation for physical pain and 
suffering endured, for any loss of time or expense caused him by reason 
thereof, and if you find from the evidence and by its grea.;er weight that 
the plaintiff's thigh bone or hip bone was broken, and by reason thereof a 
permanent injury was inflicted upon the plaintiff whereby he was caused 
to limp and suffer discomfort and humiliation in  getting about with a 
stick, and that it is necessary to do so to assist him in walking, and if 
you find by reason of such injury his ability to earn a living-his earn- 
ing capacity-has been permanently impaired and diminished, then you 
would ascertain from the testimony what you find to be the extent of 
that impairment and the amount you find to be the present value of such 
diminished earnings during such period as you find it will continue to 
exist. The plaintiff would be entitled to have you answl3r the issue in 
dollars, or in money, such sum as you find would be a reasonable 
compensation to him-a full, fair, just compensation, no more, no less- 
and in yawing upon it you will not be influenced by any consideration 
except the testimony as you find it to be." 

Plaintiff, testifying as a witness in his own behalf admitted that de- 
fendant had paid him $300, while he was in the hospita.1, under treat- 
ment for his injury. H e  testified that this sum was paid him as compen- 
sation for his lost time, as estimated by defendant at  the time it was 
paid. He  also testified that defendant paid, on account of his hospital 
expenses and medical bill, the sum of $278. Defendant contends that the 
answer of the jury to the fourth issue should have been set aside by the 
court, because it does not affirmatively appear that the jury deducted 
these sums from the amount of damages which they found plaintiff was 
entitled to recover of defendant, or that in any event these sums should 
be deducted from the amount found by the jury as plaintiff's damage, 
resulting from his injury. Neither of these contentions can be sustained. 
I n  view of the testimony of the plaintiff with respect to these items, it 
must be assumed that the jury did not include in the amount of damages 
which they found plaintiff was entitled to recover of defendant, either 
compensation for lost time, covered by the payment of $300, or com- 
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pensation for the hospital expenses and medical bill paid by defendant, 
and not by plaintiff. Plaintiff contended that  he  was entitled to recover 
as damages a sum much larger than $5,000. I t  does not appear that the 
jury included in  their award of damages, sums for which defendant was 
liable, but which i t  had already paid. 

There was conflict in the evidence as to defendant's liability to plain- 
tiff in this action. This evidence was submitted to the jury, who alone 
may find the facts upon which liability, under the law, i s  to be de- 
termined. This  Court may review only decisions upon matters of law 
and legal inference made by the presiding judge, and properly presented 
for such review by appeal. Upon such review we find 

No error. 

W. C. CHA4UNCY v. THE ATLANTIC COAST LIKE RAILROAD 
COhIPANY. 

(Filed 4 April, 1928.) 

Property-Katur+Fructus Naturales; F'rurtus Industriale-Lessee Not 
Entitled to Damages for Negligent Destruction of Fructus Naturales- 
Landlord and TenantCrops. 

Broom sage growing upon leased farm land, not requiring cultivation, 
is not regarded as fructus industriales or in t$e nature of personal  pro^- 

erty belonging to the tenant, except as to so much as may be required by 
him in corinectiotl with the use of the land ; and where the land has broom 
sage growing thereon, he is not the owner thereof in the sense that he 
may maintain an action against one nho has negligently destroyed it by 
fire, except only for its value for farming purposes on its leased premises. 

APPEAL by defendant from Harris, J., and a jury, a t  September Term, 
1927, of PITT. New trial. 

This is a n  action for actionable negligence brought by plaintiff against 
defendant, who was in possession of certain lands, 25 acres, under lease 
for 1923. 

The plaintiff alleges: "That at  the time of said destruction of plain- 
tiff's said field of broom sage, through the negligence and carelessness of 
defendant, its servants and agents, plaintiff was marketing said broom 
sage in bales for use by horse dealers and livery stables, a s  bedding for 
horses and cattle, and that  said broom sage thus marketed had a com- 
mercial or market value of $15.00 per ton, and that  at  the time said 
fire complained of, plaintiff had sold all of said twenty-five acres of 
broom sage and had a contract for delivery of same in  bales to one 
J. E. Window, Greenville, North Carolina, a t  an agreed price of $15.00 
per ton, and that  said twenty-five acre field of broom sage before its 
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destruction by fire through the  negligence and carelessnec~s of defendant 
as herein set out and complained of, had a conservatively estimated yield 
for the current year of one ton of broom sage per acre, a t  a total market 
value for the twenty-five acres sold and contracted for by J .  E .  Winslow, 
of $375.00, less the expense of, cutting, baling and marketing of $5.00 
per acre, or a total expense of said twenty-five acres of $125.00, leaving 
the net profit or value of said twenty-five acres of broom sage, destroyed 
as aforesaid, a t  a total loss to plaintiff of $250.00." 

The issues submitted to the jury  and their answers thereto, were as  
follolvs : 

"I. Was plaintiff, on 10 March, 1923, in possession, under lease of 
the premises described in the fourth paragraph of the complaint? 
Answer : Yes. 

"2. Was  the fire damage conlplained of caused by the negligence and 
carelessness of the defendant, its agents or employees? Answer: Yes. 

"3. I f  so, what amount i n  damage is plaintiff entitled to recover of 
defendant by reason thereof '2 Answer : $175.00." 

T h e  material facts and assigiinier~ts of error will be considered in the 
opinion. 

D. Jf. Clark for plaintif. 
SX.inner, Cooper d? Whedbee for defe~tdanf. 

CI.ARKSOX, J. T h e  plaintiff testified, in pa r t :  "I entered possession 
of this land sometime in February, 1923, I did not plant this broom 
sage, nobody plants it. I do not think I ever heard of anybody planting 
it. I do not know that  a lot of work i s  done by people trying to get rid 
of it any more than any other grass or weed. I t  grows on land laying 
out, on land you let lay out is where it grows. I t  requires no cultivation 
at all. I t  grows from year to year. I really think i t  will produce more 
thrifty once in a while if you cut i t  than where you do not. This  broom 
sage was already growing on the land when I rented i t  and the straw 
that was upon t h e  place when I rented it. I t  was the straw that  was 
burned. . . . I had not cut on this f a rm and a t  the time of the fire, 
the broom sage was standing there in the same condition as when I 
leased the place. I had contracted to  sell it. . . . A11 I engaged to 
sell was that  I had on this particular farm." 

There was no evidence in the record that  the lessor of plaintiff had 
sold him this growing, uncut broom straw. The plaintiff I-ented the land 
for the year 1923, and the broom straw was burned, i t  is alleged, by the 
negligence of the defendant, when standing and growing uncut. 

The  principle is set forth in  Vol. 1, Thompson on Real Property, part  
see. 117, p. 131:  '(Whether growing crops are realty or personalty d e  
pends largely on the nature of the transaction giving rise i;o the question. 
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I n  some cases they may be realty while in others they are considered 
personalty. At common law growing crops raised annually by labor and 
cultivation are personal property, and may be sold and transferred as 
chattels, by parol. By the great weight of authority, this rule applies to 
annual crops owing their existence to the cultivation by man, even while 
such crops are annexed to the soil. But at common law, grasses growing 
from perennial roots are regarded as fructus naturales, and while un- 
severed from the soil, are considered as pertaining to the realty." 8 
R. C. L., p. 356. 

"The tenant is entitled to the possession of the lands and of the crop 
while it is being cultivated, and may maintain, in his own name, an 
action for any injury thereto, and for this purpose he is the 'real party 
in interest' within the spirit and meaning of section 177 of The Code 
(C. S., 446)." Bridgers 2%. Dill, 97 K. C., p. 227. 

I n  Brittain v. XcKay ,  23 N. C., at  p. 268, this Court said: "But the 
law makes a pointed distinction, between those profits which are the 
spontaneous products of the earth or its permanent fruits, and the corn 
and other growth of the earth which are produced annually by labor and 
industry, and thence are called fructw industriales. The latter for most 
purposes are regarded as personal chattels." 

I n  Lewis v. X c S a t t ,  65 N .  C., at p. 65, it is held: "Crude turpentine 
which has formed on the body of the tree, and is usually known as 
'scrape,' is personal property, and belongs to the person who has law- 
fully produced it by cultivation. S.  v. Moore, 11 Ire., 70. I t  is an annual 
product of labor and industry, and although it adheres to the body of the 
tree it is not a part of the realty. The turpentine crop may be properly 
classed with fmctus industriales, for it is not the spontaneous product of 
the trees, but requires annual labor and cultivation. Upon a similar 
principle, hops which spring from old roots have long been regarded as 
emblements. . . . Brittain v. McRay, 1 Ire., 265." 

I n  Smithwick c. Ellison, 24 N. C., p. 326, it is held: "A tenant, who is 
about to remove, has a right, where there is no covenant nor custom to 
the contrary, to all the manure made by him on the farm;  it is his 
personal property and he may take it with him. But the manure ceases 
to be his, if he leaves it when he quits the farm. Taking up with the 
manure the slight portion of the earth, which is necessarily mixed with 
it in raking it into heaps, will not make the tenant a tort-feasor." 
Sanders v. Ellington, 77 N .  C., 255, 257. 

The evidence is sufficient to be submitted to the jury as to the negli- 
gent burning. 

I f  the landlord in the lease had agreed that plaintiff could cut and 
remove and sell the broom s t r a ~ ,  it would be another matter, but there 
is no evidence in the record to that effect. 
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Plaintiff's damages, on the present record, should have been confined 
to whatever loss, if any, he sustained as lessee of the premises-the value 
of the broom straw for farming purposes on the leased premises. For  
the reasons given, there must be a 

New trial. 

W. J. MIDDLETON v. 0. C. HUSTER. 

(Filed 4 April, 1928.) 

Evidenc-Competency-Evidence at Former !Prial-Bills and Notes- 
Payment. 

Plaintiff brought an action to recover upon a negotiable note purchased 
by him from one of a partnership. Thereafter, the partnei'ship brings suit 
against the present plaintiff and the plaintifr sets up a c3unterclaim and 
sets forth certain notes and credits on the notes, but omits to set u p  any 
claim for the note in controversy in this action, and years after sues the 
original maker, who pleads payment. The former suit vith other facts 
and circumstances was some evidence to btl submitted to the jury, and 
the esclusion by the trial judge is reversible error. 

APPEAL by defendant from Cranmer, J., and a jury, at August Term, 
1927, of DUPLIN. New trial. 

The plaintiff alleges: That  defendant, 0. C. Hunter, executed and 
delivered to S. V. Stevens & Co., his promissory note under seal, dated 
1 December, 1921, for $1,184.56, due at  90 days. Tha t  he, plaintiff, pur- 
chased the said note for value and before maturi ty and is now the holder 
of the same in due course. Tha t  the  same is due and owing plaintiff. 

The defendant denies that the plaintiff is the holder in  due course, and 
alleges that  he paid to S. V. Stevens & Co., to whom he made the note, 
all or practically all that was due on the note and after the maturity 
of same. The present action was brought 26 May, 1926. 

The plaintiff testified, in pa r t :  That  the firm of S. V. Stevens & Co., 
was composed of S. V. Stevens and W. H. McElwee, and he purchased 
the note on 6 December, 1921. I t  is endorsed S. V. Stevens & Co., by 
W. H. McElwee. Tha t  demand was made on defendant the  day it was 
due through the First  National Bank of Warsaw. ((The Bank of 
Warsaw forwarded the note to the Jonesboro Bank for cbollection.) On 
cross-examination, in par t :  "had had lots of dealings alld transactions 
with him (McElwee). My first dealings with him were in the latter part  
of 1918 or 1919. I considered him solvent at that  time. I considered 
him reliable, and I absolutely accepted what he  said about it. Since 
then he  has become insolvent, and gone through bankruptcy. H e  was 
indebted to me in a large amount at  that time. H e  is now indebted to 



N. C.] S P R I N G  T E R M ,  1928. 419 

me. I have sued h im once. H e  has sued me. I have never been to see 
Mr. Hunter  about this note. I have never written to him about it. I 
have never notified Mr.  Hunter  personally about this note. I never 
saw him before. I have never spoken to him about it. I have never 
spoken to him in my  life. I got the note on 6 December, 1921. This is 
the summons in  the case. Q. McElwee and Stevens brought suit against 
you i11 Pender County? (Objection by plaintiff, sustained; defendant 
excepted.) Witness, if allowed to answer, would have said Yes. Q. I 
ask you in the suit brought by Stevens 8: Company, if you did not file 
an  answer setting u p  all the indebtedness due you by S. V. Stevens and 
W. H. McElwee a t  that  t ime? (Objection by plaintiff, sustained; de- 
fendant excepted.) The  court ruled that  the objection is sustained unless 
this note is  a part  of it. The  witness, if allowed to answer, would have 
stated: I f  the record shows that, I did. I f  i t  does not, I didn't. I don't 
remember about those things. Q. You filed an  answer in that case? 
(Objection by plaintiff, sustained; defendant excepted.) Witness, if 
allowed to answer, would have said Yes. Q. Look a t  that paper and see 
if that  is  the answer you filed in that  case? (Objection by plaintiff, 
sustained; defendant excepted.) Witness, if allowed to answer, would 
have said, if I signed it, i t  is. I t  is my signature if I signed it." 

The  defendant, Hunter, testified, in p a r t :  That  he  paid S. V. Stevens 
and S. V. Sterens 8: Co., in lumber and checks practically the entire debt. 
He was never notified tha t  the note was transferred t o  plaintiff and 
plaintiff made no demand, and the first time he  heard of it was when he 
was sued. That  a t  the time the Bank of Jonesboro had the note a t  
rnaturity W. J. Middleton's name was not on it.  S. V. Stevens corrobo- 
rated Hunter.  H e  stated that  he did not know that  McElwee had trans- 
ferred the note to plaintiff until Hunter  told him he was sued. 

Defendant introduced complaint and answer in action: "State of 
North Carolina, Pender County, in the Superior Court, W. H. McElwee 
and S.  V. Sterens, trading and doing business under the firm name and 
style of S t e ~ e n s  & Company, against W. J. Middleton and wife, Hat t ie  
Middleton, and First  National Bank of Warsaw, N.  C.-Complaint." 
Answer signed by W. J. Niddleton was sworn to  24 March, 1923. The 
defendant's answer, for a further defense and counterclaim, says: "1. 
That  on 6 January,  1921, the plaintiffs, trading as Sterens and Coin- 
pany, made, executed and delivered to the defendant, W. J. Middleton, 
their two several promissory notes, each endorsed by the said W. 11. 
McElwee and S. V. Stevens, each in the sum of $5,657.48, with interest 
from date at six per cent per annum, one of said notes due ten months 
after date, and the other due one year after date, and the said plaintiffs 
did thereby promise to  pay to  said W. J. Middleton for value received 
the sum of eleven thousand three hundred fourteen and 96/100 dollars, 
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with interest on same from 6 January,  1921, a t  six per cent. 2. That  
no part  of same mas paid, except the following amounts credited on the 
first note, to wi t :  30 March, 1922, $255.77; 15  May, 19'22, $800.00; 28 
June, 1922, $500.00; 6 October, 1922, $475.00, and both of said notes, 
subject to said credits, together with interest on same are now due and 
owing to the said defendant, W. J. Middleton, by the plaintiffs." 

The complaint and answer was objected to by plaintiff, the objection 
sustained and defendant excepted. There are numerous clther exceptions 
in the record not necessary for us to consider. The assignments of error 
were duly made by defendant. 

The issues submitted to the jury and their answers thereto, were as 
follows : 

"1. I s  the plaintiff, W. J. Middleton, the oyner of the note sued on in 
due course? Answer: Yes. 

"2. What amount, if any, is the plaintiff entitled to recover of the 
defendant? Answer: Face value of note with interest at six per cent 
from maturity." 

Beasley & Stevens for plaintiff. 
Gam'n & Teague and Hoyle & Hoyle for defendant. 

CLARKSON, J. We think the court below was in  error in excluding the 
evidence objected to. I t  was competent to be submitted to  the jury on the 
issue as to whether the plaintiff was the owner of the note sued on in 
due course. 

It is well settled that adn~issions in pleadings are competent evidence. 
Even admissions of attorneys of record. Although the admissions are in  
another action, they are declarations of the party. Xorris  v. Bogue 
Corporation, 194 N .  C., p. 2'79, and cases cited. The pobat ive  force 
is for the jury. For  the reasons given, there must be a 

New trial. 

DURHAM CITIZEXS HOTEL'CORPORATION v. W. I<. DElXNIS AXD J. E. 
CZZLE, TRADIXG AS W. K, DENSIS ROOFISG AND MANUFACTURIXG COM- 
PANY. 

(Filed 4 April, 1928.) 

Corporations-Incorporation and Organization-Right to Sell Stock in 
Prospective Corporation-Statutes. 

Notes given for the purchase of shares of stock in a corporation being 
organized are not void for noncompliance with the pro7;isions of C. S., 
6363, 6367, when the shares were not put upon the market by agents, or 
commissions paid to anyone for procuring subscriptions thereto. Hotel 
Corporation v. Bell, 192 N. C., 620, cited and distinguished. 
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APPEAL by plaintiff from Barnhill, J., a t  September Term, 1927, of 
D ~ R H A M .  Reversed. 

Action to recover upon note alleged to have been executed by defend- 
ants. The consideration for said note is the purchase price of shares of 
stock of plaintiff corporation, alleged to have been subscribed for by de- 
fendants prior to the organization of plaintiff corporation. Defendants 
deny that they subscribed for said shares of stock, or that they executed 
the note sued on. 

Plaintiff was not licensed, in  accordance with the provisions of C. S., 
6363, at  the date of said subscription agreement and note, to sell its 
stock. Keither the said note nor the said subscription agreement com- 
plies with the requirements of C. S., 6367. 

The court was of opinion that upon all the evidence, both said statutes 
are applicable in  this action, and that, therefore, plaintiff is not entitled 
to recover upon the note. I n  accordance with said opinion, defendants' 
motion for judgment as' of nonsuit, at  the close of all the evidence, was 
allowed. 

From judgment dismissing the action, as upon nonsuit, plaintiff ap- 
pealed to the Supreme Court. 

J .  L. Norehead for plaintif. 
William B.  Gufhrie for defendants. 

COKKOR, J. This case is readily distinguishable from Hotel Cor- 
poration v. Bell, 192 X. C., 620. 

That  case was heard in the court below upon a statement of facts 
agreed. The plaintiff had entered into a contract with the Hockenberry 
System, Inc., relative to the procurement of subscriptions for its stock. 
We said: "While it may be doubted whether the contract between the 
Burlington Hotel Corporation and the Hockenberry System, Inc., as set 
out in the statement of agreed facts, constituted the Hockenberry Sys- 
tem, Inc., the agent of the plaintiff, for the sale of its stock, the parties 
hereto have agreed that the said Hockenberry System, Inc., was employed 
to sell stock, and received a commission for the sale of stock to the de- 
fendant." We, therefore, held that C. S., 6363, and C. S., 6367, were 
applicable to the transaction set out in the record and to the subscription 
agreement upon which plaintiff sought to recover in  that  action. Eeither 
the plaintiff nor the Hockenberry System, Inc., had been licensed to sell 
stock of plaintiff corporation, as required by C. S., 6363. The subscrip- 
tion agreement signed by defendant did not comply with the require- 
ments of C. s., 6367. The judgment that plaintiff was not entitled to 
recover of the defendant in that  action was therefore affirmed. 
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I n  the instant case, plaintiff had not procured license to sell stock as 
required by C. S., 6363. Nor does the note sued upon, or the subscrip- 
tion agreement for the stock, alleged to have been signed by defendants, 
comply with the requirements of C. S., 6367. However, upon the un- 
contradicted evidence, plaintiff did not put its stock on :he market for 
sale by agents, nor were commissions paid to anyone for procuring the 
stock subscription from defendants, or from others. We are, therefore, 
of the opinion that neither C. S., 6363, nor (I. S., 6367, is applicable to 
the note upon which plaintiff seeks to recover in this acticn. 

For error in holding that said statutes are applicable in this action, 
and in the judgment dismissing the action, the judgment must be re- 
versed. Attention is directed, in this connection to chapler 149, Public 
Laws 1927, see. 4, subsec. 7, by the provisions of which transactions such 
as that out of which this action arises are exempt from the requirements 
of the "Capital Issues Law. C. S., 6363, and C. S., 6367, as amended 
by subsequent statutes are expressly repealed by section 26, subsec. (e) 
of chapter 149, Public Laws, 1927. 

This action is remanded to the Superior Court of Dur'nam County in 
order that the issues involving other defenses to plaintiff's recovery may 
be tried and determined. 

Reversed. 

KATE McLEOD v. FRSSK NcSEILL ET AI.. 

(Filed 4 April, 19'28.) 

Curtesy-Releasing Right Thereto-Validity-Power of Wife to Convey 
Clear Title. 

Where a contract of separation has been made by husband and wife 
after the occurrence of the separation, in which the former gives the 
latter a quitclaim deed to his inchoate right of curtesj, a deed to the 
land from the wife to another passes the title free from the claim of 
curtesy therein by the husband. 

APPEAL by defendants from Bond, J., at Yovember Term, 1927, of 
ROBESOIT. 

Controversy without action, submitted on an agreed staxement of facts, 
to determine sufficiency of plaintiff's deed to conyey clear title to lot of 
land. 

Plaintiff, being under contract to convey n certain lot in the town of 
Lumberton to the defendants, duly executed and tendered a deed therefor 
and demanded payment of the purchase price as agreed, but the de- 
fendants declined to accept the deed and refused to make payment, 
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claiming that the title offered is defective, in that they say it is not 
free and clear of the inchoate curtesy rights of plaintiff's husband. 

On the facts agreed, the court, being of opinion that the title offered 
was one free and clear from any curtesy rights of plaintiff's husband, 
gave judgment accordingly, from which the defendants appeal, assigning 
error. 

Johnson, Johnson, & Floyd for plaintiff. 
T .  ,4. McLTeill for defendants. 

STACY, C. J. The parties to the present proceeding, having a question 
in difference which might properly become the subject of a civil action, 
have submitted the same for determination without action, upon an 
agreed statement of facts, as authorized by C. S., 626. 

The question to be determined is whether a separation agreement, duly 
executed between a husband and wife, long after separation and not 
in contemplation thereof, in which the husband "releases all the right, 
title and interest he may have, if any, as tenant by the curtesy, or 
otherwise, in the property of his wife," enables the wife to convey her 
property, thus released, without the written assent of her husband, the 
same as if she were unmarried? 

The trial court was of opinion, and so held, that under the decisions 
and principles announced in Morris v. Patterson, 180 N .  C., 484, 105 
S. E., 2 5 ,  and Archbell u. Archbell, 158 N. C., 409, 74 S. E., 327, the 
deed tendered by plaintiff is sufficient in form to convey said lot to the 
defendants free from any claim of plaintiff's husband arising out of 
the marriage relationship. I n  this, we find no error. 

The separation agreement was made long after the parties separated; 
i t  is supported by adequate reasons and shows upon its face that it is 
beneficial, just and fair to the plaintiff. I t s  purpose, as appears from the 
instrument itself. is as follows: 

"It is understood that the execution and delivery of this instrument 
and the acceptance and registration of the same shall not be construed 
as an admission on the part of the party of the second part (wife) that 
the party of the first part (husband) has any legal interest in and to 
the lands hereinbefore described, but the purpose and intent of the same 
is to quitclaim any right, title or interest in the property by the party 
of the first part, so that the party of the second part may mortgage, sell 
or otherwise dispose of said property, freed and discharged from any 
claim or demand, present or prospective, as tenant by the curtesy or 
otherwise, on the part of the party of the first part.'' 

The judgment is fully supported by the record; it will be upheld. 
Affirmed. 



424 I X  THE S U P R E M E  COGRT. [I95 

ATLANTIC LIFE INSURASCE COhIPAXY r. STACEY W. WADE, IXSCR- 
AXCE COMMISSIONER, AND B. R. LACY, TREASURER. 

(Filed 4 April, 1928.) 

1. Statutes-Repeal and Revival-Repeal by Implication Not Favored. 
The law does not favor the repeal by implication of one statute by 

another, but seeks to reconcile them if this can be done by a reasonable 
interpretation. 

2. Sam-General Statute Does Not Repeal a Special One. 
A statute enacted to obtain revenue for the State government is a 

public law, and when a section of the Consolidated Statutes prorides for 
a retaliatory tax to be imposed on foreign insurance coinpanies, a later 
general statute will not be held to repeal it under a gmeral rel~ealing 
clause, when the section of the Consolidated Statutes is not specially re- 
ferred to, and the intent of the Legislature to the contr:lry is sho \~n  by 
statutes amending the section which is claimed to hare been repealed. 
C. S., 6413. 

C I ~ L  ACTION before Cranmer, J., a t  January  Term, 1928, of WARE. 
This was a controversy without action to determine the validity of 

taxes assessed by the Insurance Commissioner against the plaintiff. The  
excess tax claimed by plaintiff i s  $1,420.83 with interesi, and this suit 
was instituted to recover such excess. Judgment was rendered against the 
plaintiff and in favor of defendants, from which judgment plaintiff 
appealed. 

Albert L. Cox and A. L. Purrington, Jr., for plaintiff. 
Attorney-General Brummitt and Assistant Attorneys-General Sash 

and Siler for defendants. 

BROGDEN, J. The plaintiff Atlantic Fi re  Insurance Co., is a Virginia 
corporation duly engaged in the life insurance business in  Xor th  Carolina. 
During the years 1925 and 1926, plaintiff has paid under protest taxes in  
the sum of $1,420.83 in  excess of the amount charged and {collected by the 
State of Virginia upon Korth Carolina insurance companies doing busi- 
ness in  that  State, of identical nature and character, and the question 
a t  issue involves a n  interpretation of C. S., 6413. This statute in sub- 
stance provides that  the same "licenses, fees, deposits, obligations and 
prohibitions, of whatever kind" shall be imposed upon insurance com- 
panies of other states doing business in  this State as such other state 
shall impose upon insurance companies of t h h  State doing business in  
such other state. I t  appears from the record that the amount claimed 
by the plaintiff is correct if C. S., 6413, mas in  force a t  the  time the 
taxes were collected. The defendants contend that  C. S . ,  6413 was re- 
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pealed by the Revenue Set of 1923, same being chapter 4, Public Laws 
1923, and the Rerenue Act of 1925, same being chapter 101, Public Laws 
1925. Section 903, chapter 4, Public Laws 1923, prorides: "All lams 
imposing taxes, the subjects of which are revised in this act are hereby 
repealed," etc. Section 903, chapter 101, Public Laws 1925, provides: 
"This act, after its ratification, shall constitute authority for the im- 
position of taxes upon the subjects herein rerised, and all laws in  con- 
flict with i t  are hereby repealed," etc. 

I t  is to be observed at  the outset that these revenue acts are general 
laws and do not attempt to expressly repeal C. S., 6413. I f  these 
revenue acts repeal C. S., 6413, such repeal is by implication. "As a 
general rule the law does not favor implied repeals. A statute may be 
repealed by implication and without any express words, but the leaning 
of the courts is against the doctrine if it is possible to reconcile the 
several acts." Ln'tchfield 2). Roper, 192 K. C., 202; S. v. Johnson, 170 
Y. C., 685; Blair v. Comrs., 187 N.  C., 488. C. S., 6413, is made up of 
section 71, chapter 54, Public Laws 1899, and section 11, chapter 536, 
Public Laws 1903. The section was brought forward in  the Consolidated 
Statutes arid was therefore considered by the Legislature as live and ex- 
isting law upon the subject. Doubtless all revenue acts since 1903, have 
contained repealing clauses similar to those contained in  the acts of 1923 
and 1925, and yet C. S., 6413, has been recognized by the Legislature as 
still i n  force. This  legislative recognition has been established beyond 
question by chapter 32, Public Laws 1927, which in express terms amends 
section 6413 in the manner therein pointed out, and which amendment 
now constitutes C. S., 6413, a retaliatory law pure'and simple. As the 
taxes in controversy were collected prior to the amendment of chapter 
32, Public Laws 1927, we are of the opinion and so hold that  6413 
applied to the taxes in controversy and the plaintiff is entitled to recover. 

Reversed. 

STATE v. J. E. GILL. 

(Filed 4 April, 1928.) 

1. Criminal Law-Violation of City OrdinanceBurden of Proving Ex- 
istence of Ordinance. 

Where the defendant is charged with violating a city ordinance it must 
be show11 for conviction that the ordinance had been duly passed or en- 
acted by the governing body of the town, and was in existence at the time 
in question. 
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2. Sam-Prima Facie Case. 
On appeal from the mayor's court convicting the defen~3ant of violating 

an ordinance of the town, the certificate of the mayor of the existence 
of the ordinance a t  the time makes out a prima facie case of its ex- 
istence under the provisions of our statute, C. S., 1750. 

3. SamsEvidence SulBcient to RebutQuestion for Jury. 
When the defendant, convicted of the violation of a city ordinance, on 

appeal introduces in evidence the minutes of the meeting of the governing 
authorities of the town, which does not show its passage on a certain date, 
it is not conclusive that the ordinance had not been passchd, a t  some other 
time, against the statutory certificate of the mayor that it was in ex- 
istence a t  the time of the defendant's conviction, and the question is de- 
termined by the verdict of the jury. 

CRIMINAL ACTION before Sinclair, J., a t  September Term, 1927, of 
WAKE. 

The defendant was tried i n  recorder's court i n  the town of Zebulon 
for violation of "Miscellaneous Preventive Ordinance No. 15" for tha t  
the defendant did not display auto tags of the town of Zebulon as  required 
by said ordinance. The defendant appealed from the judgment of 
recorder's court to the Superior Court of Wake County and was again 
convicted. H e  appealed, assigning error. 

H.  L. Swain for defmdant. 
Attorney-General Brummitt and Assistant Attorney-General Nash 

for State. 

BROQDEN, J. The  State offered in  evidence a certified copy of the 
ordinance in  controversy, the certificate being as follows: "C. M. 
Kavanough, being first duly sworn, deposes and says: Tha t  he is the  
mayor of the town of Zebulon; that  the above i s  t rue  copy of an  ordi- 
nance of the town of Zebulon, the same being under the head of 'Miscel- 
laneous Preventive Ordinances' is  section 15 thereof; that  said ordinance 
was in force a t  the time of the  alleged violation of the same by J. E. 
Gill ;  that  the same has been in  force since 7 June,  1926." T h e  defend- 
ant  contended that  the ordinance had not been properly enacted by the 
commissioners of the town of Zebulon and offered the minutes of the 
meeting of the board of commissioners of the town of Zebulon, held on 
7 June,  1927, which was the date when the purported ordinances ap- 
peared to have been adopted. The  minutes of said meeting failed t o  
disclose any reference whatever to the ordinance. C. S., 1750, provides: 
"In the tr ial  of appeals from mayors' courts, when the offense charged 
is  the violation of a town ordinance, a copy of the ordinance alleged 
to have been violated, certified by the mayor, shall be prima facie 
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evidence of the existence of such ordinance." The  affidavit of the 
mayor states that  the ordinance had been in  force since 7 June, 1926. 
Does the fact that  the minutes of the meeting of the board of com- 
missioners on 7 June, 1926, do not disclose any reference to  said 
ordinance or the adoption thereof, rebut the prima facie evidence of the 
existence of the ordinance created by C. S., 17501 Adams, J., in  White 
v. Hines, 182 N.  C., 275, said: "A prima facie case or evidence is that  
which is  received or continues until the  contrary is shown. I t  i s  such 
as in  judgment of law is sufficient to establish the fact, and if not 
rebutted remains sufficient for  the purpose." However, "a prima facie 
case, or prima facie evidence, does not change the burden of proof. I t  
only stands until its weight is met by evidence to the contrary. The  
opposing party, however, is not required as a matter of law to offer 
evidence in reply. H e  may take the risk of an  adverse verdict if he 
fai l  to do so. T h e  case is  carried to  the jury on a prima facie showing 
and i t  is  for  them to  say whether or  not the crucial and necessary facts 
have been established." Stacy, J., in  Spem v. Bank, 188 N. C., 524. 

A vaIid ordinance must be duly passed or enacted by the governing 
body when such governing body is acting in  its official capacity. The 
minutes of the meeting of 7 June,  1926, fai l  to show the adoption of the 
ordinance on tha t  particular date, but the minutes of that  particular 
meeting are not conclusive upon the question "of the existence of such 
ordinance" as  specified by C. S., 1750. The determination of this ques- 
tion was the function of the jury. W e  therefore conclude that  the 
judgment is  correct. 8. v. Abernethy, 190 N. C., 768. 

N o  error. 

JOE W. MARTIN A N D  WIFE, SALLIE JAKE MARTIN, v. 0. H. KSOWLES. 

(Filed 4 April, 1928.) 

Deeds and Conveyances - Construction and Operation - Estates and 
Interests Created-Rule in Shelley's Case. 

Where the description of the grantees in a deed is to L. and her rhil- 
dren, and the granting clause and the other relevant parts of the deed 
conveys to L. a life estate in the lands, and then "to her heirs, executors, 
administrators and assigns": Held,  L. takes a fee-simple estate under the 
rule in Shelley's case, the word "children" in the preliminary designation 
being regarded as an inadvertence. 

Sam-When Rule in Shelley's Case Applios. 
The rule in Shelley's case applies when, and only when, there is an 

estate of freehold granted to A. with a limitation over, either mediately 
or immediately, in fee or in tail, to the heirs of A. 
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5. Same. 
As to whether a limitation over is to heirs q u a  heirs is a preliminary 

question to be decided by general rules of c~onstruction, ;md is determina- 
tive of the applicability of the rule. 

4. S a m s R u l e  of Law. 
The rule in Shelley's case is a rule of law and not a rule of construc- 

tion. See discussion of the rule by Rlr. Hayes as given in  the opinion of 
the Court. 

APPEAL by defendant from hTunn, J., at January Term, 1928, of 
WAYKE. 

Controversy without action, submitted on an agreed statement of 
facts, to determine the title to a tract of land. 

Plaintiffs, being under contract to convey to the defendant a certain 
tract of land situate near the town of Nount Olive, Wayne County, 
duly executed and tendered a deed therefor, and demanded payment of 
the purchase price as agreed, but the defendant declined to accept the 
deed and refused to make payment, claiming that the title offered is 
defective. 

Upon the facts agreed, the court, being of opinion that the plaintiffs 
were able to convey a good and sufficient title, gave judgment accord- 
ingly, from which the defendant appeals, assigning error. 

D. H. Bland for plaintiffs. 
Langston, Allen & Taylor for defendant. 

STACY, C. J. Plaintiff, Sallie Jane Martin, derives title to the tract 
of land sought to be conveyed, the locus in quo, by deed from Albert 
D. Dail and wife, and, on the facts agreed, the title offered was properly 
made to depend upon the construction of said deed. 

The parties are designated in the premises as "Albert D. Dail and 
his wife, Lucy W. Dail, parties of the first part, and Sallie Jane  Martin 
and her children, parties of the second part.'' The granting clause and 
other parts of the deed are as follows: "Said parties of the first part, 
for ,and in consideration of ten dollars paid by the party of the second 
part, the receipt of which is hereby acknowledged, have bargained and 
sold and by these presents do bargain, sell and convey unto said party 
of the second part a life estate therein, and then to her heirs, executors, 
administrators and assigns, a certain tract of land (description not in 
dispute). 

"It is the purpose of this deed to convey the above .:ract of land to 
Sallie Jane  Martin during her lifetime, then to her heirs in fee simple, 
forever. 
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'(To have and to hold the aforesaid tract of land, and all privileges 
and appurtenances thereto belonging, to the said parties of the second 
part, their heirs and assigns, to their only use and behoof." 

The record is silent as to whether there were any children of Sallie 
Jane Martin in  esse at the t ime of the making of this deed, or as to 
whether she has ever had any children. However, under the view me 
take of the conveyance, the facts i n  this respect, whatever they may 
be, are not deemed material. 

Plaintiffs contend that  under the foregoing deed, Sallie J ane  Martin 
holds a fee-simple title to the tract of land sought to be conveyed; while 
the defendant contends that, under said deed, the plaintiff, Sallie J a n e  
Martin, took only a life estate i n  the property thereby conveyed. I t  was 
agreed that  judgment should be entered for plaintiffs, or for the de- 
fendant, according to the view the court should take as to the con- 
tentions of the parties with respect to the proper construction of this 
deed. 

I t  is manifest, we think, viewing the instrument in  its entirety, that, 
under the rule i11 Shelley's case, this deed conveys to Sallie J ane  Martin 
a fee-simple estate to the land described therein. Welch v. Gibson, 193 
P;. C., 684, 138 S. E., 25; Benfon v. Baucom, 192 N.  C., 630, 135 S. E., 
629; Hampton v. Griggs, 184 N .  C., 13, 113 S. E., 501; Crisp v. Biggs, 
176 N. C., I, 96 S. E., 662; Sichols T .  Gladden, 117 N .  C., 497, 23 S.  E., 
459. The  use of the word "children" in  naming the party of the second 
part mas evidently an  inadrertence. 

One of the clearest statements, if not the clearest exposition, of the 
rule in Shelley's case, to be found anywhere, appears in Vol. I Hayes's 
Conveyancing (5  ed.), 542-553, published in  1840 by William Hayes, 
Esq., eminent English barrister and author, from which we quote some- 
what a t  length, as this work, if not out of print, is  no longer readily 
obtainable on the market. The  explanation ought to prove helpful to 
the profession, as well as to students of the subject. 

Mr. Hayes says : '(The rule in Shelley's case says, in substance, that  if 
an estate of freehold be limited to A, with remainder to his heirs, 
general or special, the remainder, although importing an independent 
gift to the heirs, as original takers, shall confer the inheritance on A, 
the ancestor. An attempt will now be made to develop the leading princi- 
ples of this rule, than which, when divested of all extraneous matter, no 
rule of law is  more simple or certain. 

"I. I f  the rule in question had no t  been adopted, land might have been 
limited for a particular estate of freehold (as to one in tail, for life, pur 
auter vie, etc.), with remainder to the heirs of the body, or heirs general, 
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of the freeholder, which remainder, since nemo est hct.r?s viventis, must 
have been contingent during his life, but, if not defeated by the determi- 
nation, in his lifetime, of his particular estate, would have vested, on his 
death, in the person or persons then answering the dt~cription of his 
heir or coheirs special or general. Thus the law would have stood. I f  
not, why was the rule instituted? 

"11. The rule assumes and founds itself upon two prtdxisting circum- 
stances-a freehold in the ancestor, and a remainder to  the heirs. The 
absence of either of these ingredients repels the application of the rule; 
their concurrence irresistibly invites it. When the rule supposes the 
second limitation to be a remainder, it plainly exclude!:-1, the case of 
limitations differing in quality, the one being legal and the other equi- 
table; 2, the case of limitations arising under distinct asmrances; and. 3, 
the case of an executory limitation, by way of devise or use; and, conse- 
quently, upon principle, the case of a limitation a r i s i ~ g  under an ap- 
pointment of the use;-but authority seems to have established an 
anomalous exception in regard to appointments. Again, as the second 
limitation must be a remainder to the heirs, it follows, that, with limita- 
tions to sons, children, or other objects, to take, either (1s individuals or 
as a class, under what is termed a descriptio personce, as distinguished 
from a limitation embracing the line of inheritable succession, the rule 
has no concern whatever. I n  order to find whether the wcond limitation 
is a remainder to the heirs or not, we must resort to the general rules 
and principles of law. The rule being a maxim of l,?gal policy, con- 
versant with things and not with words, applies whenever judicial ex- 
position determines that heirs are described, though informally, under a 
term correctly descriptive of other objects, but stands excluded whenever 
it determines that other objects are described, though i.?formally, under 
the term heirs. Thus, even the word children, aided b,y the context, or 
the word issue, uncontrolled by the context, may have all the force of 
the word heirs, and then the rule applies; while the word heirs, re- 
strained by the context, may have only the force of the word children. 
and then the rule is utterly irrelevant. These are preliminary questions, 
purely of construction, to be considered without any reference to the 
rule, and to be solved by, exclusively, the ordinary proclm of interpreta- 
tion. This point, kept steadily in view, would have prevented infinite 
confusion. 

''111. The operation of the rule is two-fold: first, it denies to the re- 
mainder the effect of a gift to the heirs; secondly, i t  attributes to the 
remainder the effect of a gift to the ancestor himself. I t  is, therefore, 
clear that the rule not only defeats the intention, but sq~bstitutes a legal 
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i n t e n d m e n t  direct ly  opposed t o  t h e  obvious  design of t h e  l imi tat ion.  A 
rule which so operates cannot be a rule of construction. AS a conse- 
quence of transferring the benefit of the remainder from the heirs, who 
are unascertained, to the ancestor, who is ascertained, the inheritance, 
limited in contingency to the heirs, m a y  become vested i n  the ancestor; 
and, as another consequence of the same process, the ancestor's estate of 
freehold m a y  merge in the inheritance. Thus-1. I f  land be limited to 
-4. for life, remainder to his heirs or to the heirs of his body, the primary 
effect will be to give him an estate of freehold (liable, of course, to 
merger), with, by force of the rule, a remainder immediate and vested, 
to himself in fee or in  tail ( just  as if the limitations were to him for 
life, remainder to h i m  a n d  his heirs, or to h i m  a n d  the heirs of his body) ; 
and the final result, under the law of merger, will be, by the absorption 
of the particular freehold in the vested inheritance, to give him an estate 
in fee tail or an  estate in fee simple in possession. But-2. I f  land be 
limited to A. for life, remainder, if A. shall  ' survive  B., to his (A.'s) 
heirs or to the heirs of his body, then, as the remainder i s  contingent, 
because made to depend on A.'s surviving B., the ancestor (A.)  will 
take, under the  rule, not a vested, but a cont ingent  inheritance (just as 
if the limitations mere to him for life, remainder, if, etc., to h i m  and 
his heirs, or to h i m  a n d  the heirs of his body), the rule changing the 
object but not the qua l i t y  of the remainder. Here, as the inheritance 
cannot vest, the particular estate of freehold will not merge, but A. will 
remain tenant for life, with an  immediate cont ingent  remainder to him- 
self in tail or in fee. This remainder, i n  the elrent of his surviving B., 
will vest in him (A);  the estate of freehold mill t h e n  merge, and he 
will thus hare, as in the previous example, a fee tail or fee simple in 
possession. 80-3. I f  land be limited to A. for life, remainder to B. for 
life or in tail, remainder to the heir or heirs of the body of A., then, by 
reason of the interposition of the estate for life or estate tail of B., the 
ancestor (8.) has, under the rule, not an immediate, but only a mediate  
inheritance (just as if the limitations were to him for life, remainder 
to B. for life or in tail, remainder to h i m  (A)  and his heirs, or to h i m  
and  the heirs of his body), the rule changing the object,  but not the 
position, of the remainder. A., therefore, will be tenant for life, with a 
nlesne vested remainder to himself in tai l  or in fee, in which remainder, 
if B.'s interposed estate should determine in A.'s lifetime, A.'s life estate 
will merge, and he will then have, as in the first example, a fee tail or fee 
simple in possession. 

"The obvious deduction from these examples is, that i n  no case does 
the rule  disturb the particular estate of freehold in the ancestor, which 
estate is left to the uncontrolled operation of ordinary principles, merg- 
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ing, or not merging, according as the remainder, transferred by the rule 
from the heirs to the ancestor, is absolute or conditional, proximate or 
remote. The estate of freehold is a circumstance without which the rule 
is dormant; but the rule, when called into action, exerts its force on the 
remainder alone. Why that circumstance was selected, me can only 
conjecture. I t  is affirmed, indeed, that a limitation to A. for l i f e ,  with 
7-emainder to his heirs, is in truth the same thing as a limitation to A. 
and his heirs. I n  the simple case thus put, the effect, under the rule, 
aided by the doctrine of merger, is the same, but surely the import is not 
the same. And how unsatisfactory does this reasoning appear, when i t  
is recollected that the rule equally applies where the gift is to A. for life, 
remainder (interposed) to B. for life, remainder to the heirs of 8.; or to 
A. pur auter vie, remainder to the heirs of ,4. ; or, to A. di~rante viduitate, 
remainder to the heirs of A.; or to A. in tail, remainder to the heirs of 
A. etc.-cases which need only be mentioned in order to destroy the 
theory that would form & fee by the union of the two limitations. I t  is 
an error, and the fruitful parent of errors, to affirm that the limitations 
unite or coalesce under the rule, which has discharged its office by simply 
substituting the ancestor for the heirs in the second limitation. 

"IV. When the ordinary rules of construction have ascertained the co- 
existence of a freehold in the ancestor with a remainder to the heirs, 
the simplest and surest method of applying the rule is to read the second 
limitation as a limitation to the ancestor himself and his heirs. This 
gives at once, and in every possible case, the true result. The effect, 
universally and constantly, will be the same as if the remainder had been 
expressly and intentionally limited to the ancestor and his heirs: read- 
ing the words 'and his heirs,' not (according to the notion referred to at  
the close of the preceding paragraph), as words of limitation of the 
estate of freehold before expressly limited to him, but as words of limita- 
tion of the estate in remainder attributed to h im by  the yule. 

"These positions, which really comprise the whole doctrine of the rule, 
appear in themselves to be clear and demonstrable. 13ut text-writers 
seem to have perplexed this branch of learning by insisting, at  one time, 
that, upon general principles, the law would not allow of a remainder 
to the heirs, as purchasers, of an ancestor taking a particular estate of 
freehold, or, in other words, that there is no special interdict at all- 
a summary mode of ending the discussion, by annihilating the very sub- 
ject of i t ;  at another, that the rule is a key to the construction, nay, 
consults the intention of the limitations; again, that where the remainder 
is immediate, the limitations unite or coalesce, or, with equal inaccuracy, 
that the estate of the ancestor is enlarged into an estate tail, and that 
where the remainder is mediate they unite or coalesce sub modo, so as to 
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admit the intervening estates, or, in other words, that  they are a t  once 
united and distinct, a t  once consolidated and unconfounded. 

"The rule, when viewed in its t rue light, as  a rule which refuses to 
one (and only one) given mode of disposition the intended effect, and 
arbitrarily imposes a different effect, ceases to present that  mysterious 
aspect with which acute and laborious, but, i n  this instance, apparently 
misdirected learning has inrested it. I t s  reason may be lost, i ts  policy 
may be cpestioned,-but its authority must be acknowledged; while its 
application is relieved from every difficulty. N o  longer the sport of con- 
flicting opinions or decisions, i t  has a determinate purpose and a uniform 
result. 

"The propriety of abolishing the rule has been suggested; but as it 
does not interfere with the construction of words, none of the questions 
arising upon devises to heirs and issue would be prevented by its aboli- 
tion. I t  affixes no technical sense to heirs or issue, but when, by the 
common rules of interpretation, there is  found to be a gift for life, re- 
mainder to the heirs, then, and not till then, the rule steps in, and gives 
the remainder to the ancestor, to the disappointment of the whole 

A A 

scheme of the limitations. I f  there had been no such rule, the intention 
would have been completely effected by permitting the heirs to take the 
remainder originally in their own right, with a capacity of transmission 
to all the heirs of the  body of the ancestor. I t  is against this mode of 
taking, and this mode of taking alone, that  the rule is directed. I f  
these simple principles had been kept in view, the great case of Perrin 
v. Blake, which was contested so many years (1 Harg.  Coll. J u r .  283), 
could not have divided for an  instant the opinions of the bench. The  
only result of abolishing the rule would be to make the first taker tenant 

u 

for life, with a contingent remainder to his heirs, not to his children. - 
I f  the limitations were of the legal estate, the contingent remainder 
might be destroyed. As the remainder would have no ascertained object 
till the death of the ancestor, the family arrangements which, when 
estates are entailed according to the usual course of strict settlements, - 
so frequently succeed the majority of an eldest son, would be impracti- 
cable. We are too apt  to be struck by the effect of the rule in giving the 
inheritance to the fir& taker, without considering what would be its 
destination in the absence of the rule." 

I t  follows from what is  said abore tha t  the judgment rendered i n  the 
Superior Court is correct, and i t  is  accordingly approved. 

Affirmed. 
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DUNCAN CAMERON WADDELL, JR., TRUSTEE, ETC., V. UNITED CIGAR 
STORES OF AMERICA. 

(Filed 4 April, 1928.) 

Trust-Management and Disposal of Trust Property-Right to Lease-- 
Contingent Interests-Persons Not in  Ess-Representation. 

Where the trustee under a will is given full authority to lease a certain 
store, the property of the testator left in trust to pay first a certain part 
of the rental to a designated beneficiary in certain semiannual payments, 
to be made therefrom for life, the remainder of the rent to certain other 
beneficiaries, and then provides for a series of contingencies relating to the 
death and survival of such beneficiaries, with the final vesting of the title 
of the building upon a further contingency, a judgment of the court in 
which all contingent interests are properly represented, both as to those 
in esse and those not in esse, all having the same inter~?st, authorizing a 
lease for thirty years to be made by the executor and trustees under the 
will, which lease, under the table of expectancy, C. S., 1790, of the 
beneficiaries, would terminate before the trust, and would not interfere 
with the final devolution of the property according to the will, is valid 
and binding, and objection thereto on the ground that the lease may 
extend beyond the term of the trust is untenable. C. S., 1744, 1745. 

APPEAL by defendant from Moore, J., at  J anua ry  Term, 1928, of 
BUNCOMBE. 

Leila Johnston Waddell died 1 December, 1924, leaving a last will and 
testament which was duly admitted to probate in  Buncombe County. 
She  appointed her husband, Duncan Cameron Waddell, her sole execu- 
tor and trustee and gave h im full  power and authority to perform all 
duties devolving upon him and provided that  if he should not qualify 
or if he should die before the administration of her estate is  completed 
the Wachovia Bank & Trust  Company should become her executor and 
trustee with the same powers that  were conferred upon her husband. The 
three items following are material to the controversy: 

"Item 5. I give and bequeath to Gabrielle DeRossett Waddell, of Wil- 
mington, Nor th  Carolina, a n  annuity of $1,000, for and during her 
natural  life, and I direct my  executor and trustee to pay semiannually 
to said Gabrielle DeRossett Waddell said amount from the income de- 
rived from the Paragon Building, located a t  the corner of Pat ton  Avenue 
and Haywood Street, i n  the city of Asheville, North Carolina, herein- 
after particularly referred to, so long as  she may live, and I do hereby 
make said annuity a first charge on the income derived from said 
property. 

I t em 6. I give, devise and bequeath all the rest, residue and remainder 
of m y  estate, real, personal and mixed, and wheresoever situate, to m y  
husband, Duncan Cameron Waddell, i n  fee, except tha t  (certain property 
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in  the city of Asheville, at  the corner of Patton Avenue and Haywood 
Street, known as the Paragon Building, and specifically mentioned here- 
inafter in my said will, and I devise and bequeath said Paragon Build- 
ing property to said Duncan Cameron Waddell, in trust, to handle, 
manage, control and improve in such way as to him may seem desirable, 
and to collect all income therefrom and out of said income he shall pay 
to Gabrielle DeRossett Waddell the annuity herein given in Item V 
hereof, and all the income derived from said property, not required to 
pay said annuity, shall be and become the personal property of the said 
Duncan Cameron Waddell. 

I tem 7. After the death of my husband, Duncan Cameron Waddell, I 
devise and bequeath said Paragon Building property aforesaid, situate 
at  the corner of Patton Avenue and Haywood Street, in  the city of 
Asheville, to the Wachovia Bank & Trust Company, of Winston-Salem, 
Korth Carolina, in trust, to  be by it held, managed and controlled for the 
joint interest and benefit of Robert Bruce Johnston and William John- 
ston, sons of William Johnston of Asheville, North Carolina, subject, 
however, to the annuity charge mentioned in Item V for the benefit of 
Gabrielle DeRossett Waddell. I direct said trustee, after the payment 
of said annuity, to pay the net income derived from said property, 
equally and semiannually, to the guardian or guardians of the said 
Robert Bruce Johnston and William Johnston until they become of age, 
and thereafter pay it to them semiannually, share and share alike, for 
and during their natural lives. I n  the event of the death of one of them 
before the other, then said net income shall be paid to the survivor, at  
the times heretofore directed, unless the one dying shall leave children 
surviving him, in which event his part of said net income shall be paid, 
as heretofore directed, to the guardian of his child or children, share 
and share alike, until he, she or they, shall reach the age of 21 years, and 
then to him, her or them during the existence of the trust herein created. 
Said trust shall terminate upon the death of both said Robert Bruce 
Johnston and William Johnston, and then said trustee shall turn over 
and deliver to the child or children of each of them surviving, per 
stirpes,  if there be any, or the children of the survivor, if there be any, 
said property, and make and execute any and all necessary instruments 
or writings required to invest him, her or them with full and complete 
title to said property. I f ,  however, said Robert Bruce Johnston and 
William Johnston shall die leaving no child or children surviving, said 
trustee, aforesaid, shall turn over and d e l i ~ e r  and make and execute all 
instruments or writings required to invest the Diocese of Western North 
Carolina of the Protestant Episcopal Church of the United States of 
America, with complete title to said property." 
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The parties hereto entered into an  agreement, the form of which 
is satisfactory to them, by which the plaintiff is to lease the Paragon 
Building to the defendant for a term of thirty years fieom 1 January,  
1928, a t  a n  agreed rental price; and for the purpose of obtaining legal 
authority to execute the lease the plaintiff prosecuted a civil action in 
the Superior Court of Buncombe County entitled "Duncan Cameron 
Waddell, Trustee, v. Wachovia Bank SL Trust  Company, et al," the  
judgment roll of which is made a part  of the record. TEe defendants in  
that action were the Wachovia Bank 6: Trust  Company, the Diocese of 
Western North Carolina of the Episcopal Church of the United States 
of America, Robert Bruce Johnston and William Johnston, their guard- 
ian, Sarah W. Johnston, "and all persons not in. esse." The present 
defendant was not a party. I n  that  case the plaintiff's dlegations were 
admitted by all the defendants and Judge Schenck upon facts found 
and set out in the judgment adjudged that  the plaintiff has power and 
authority to execute the lease; but when it was executed and tendered 
the defendant refused to accept it for the alleged reason tEat the Superior 
Court did not have any jurisdiction, either statutory or inherent, of the 
subject-matter thereof, or of the parties and purported parties thereto, 
including the remaindermen not yet i?t esse. and the said decree is not 
valid and binding upon all of the parties, purported parties and the 
remaindermen not yet in esse. 

Judge Moore adjudged that  the lease was valid and that the plaintiff 
is entitled to the rental price of the property accruing since 1 January,  
1928. The defendant excepted and appealed. 

;lf e r r i m o n ,  A d a m s  (e. A d a m s  f o r  plaint if. 
G e o .  H. W r i g h t  for de fendan t .  

ADAMS, J. This  is a controversy without action submitted under 
Article 25 of the Consolidated Statutes to test the validity of a written 
instrument executed by the plaintiff and tendered to the defendant for 
the lease of a building situated a t  the corner of Patton Avenue and 
Haywood Street, in the city of Asheville, known as the Pa.-agon Building. 
The house is a three-story brick structure which was erected twenty-five 
or thir ty years ago-a barber shop in  the  basement; a bank and stores 
on the ground floor; on the second floor offices; and on the third a large 
hall. There is no elevator, and for this reason in part the rental value 
of the third floor is comparatively negligible. For  the proposed lease, 
which is to continue for a term of thir ty years from 1 January,  1928, 
the defendant agrees to pay $709,500-for the first seven years $1,875 
monthly in  advance, and $2,000 each month for the remaining tmenty- 
three years. I f  the agreement is mutually executed the lessee will be 
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obligated to keep the property in repair, to pay all such taxes and assess- 
ments as may be levied against it, to keep i t  insured, and to pay any 
damages which may be sustained. 

The appellant raises the two questions whether, without reference to 
the judgment, the trustee is authorized by the sixth item of the will t o  
make the contemplated lease, and, if not, whether such authority is 
conferred upon him by the judgment of the court. I n  regard to the first, 
the plaintiff says that the devise in trust "to handle, manage, control, 
and improve (the property) i n  such way as to him may seem desirable, 
and to collect all incomes therefrom" empowers him to execute the lease 
without the direction or permission of the court-a position not without 
the support of authority. 2 Perry  on Trusts (6 ed.), sees. 484, 528, 608; 
2 Thompson on Real Property, see. 1094; I n  re Upham, 152 TVis., 275, 
48 L. R. A. (N. S.) ,  1004, 1014; Pe?ln. IIorticzdtural Society v. C ~ a i g ,  
87 Xtl., 678. On the other hand the point i s  made that trustees who are 
not given express authority to rent the trust property may not execute 
a lease for a term which is likely to extend beyond the trust period. 
Hubb~l l  v. Hubbell, 1 3  L. R. A. (N. S. ) ,  496, 503; Gnmez v. Gomez, 
31 K. Y .  Sup., 206; ibid.,  41 N. E. 420; Kote 14 Ann. Cas., 651; 
South  E~zd T.17arehouse Co. z3. Lacery, 107 Pac., 1008; Cox v. Lumber  Co., 
175 N. C., 299, 304. But  this question is not necessarily presented: the 
testatrix provided that the  trust should terminate upon the death of 
Robert Bruce Johnston and William Johnston, whose expectancy ac- 
cording to the mortuary tables is r~spectively 44.9 and 45.5 years, a 
period, in  either event, considerably longer than that of the lease. C. S., 
1790. 

As the renting will not in any way alter or modify the ultimate devolu- 
ti011 of the property, the Superior Court in the exercise of its equitable 
supervision had authority to make such order as it deemed beneficial if 
all interests were re;presented and the parties were properly within its 
jurisdiction. 26 R. C. L., 1301, see. 154; In re LTpham, supra. YJhile 
there are decisions to the effect that a lease which is to extend beyond 
the termination of the trust is not binding on remaindermen who are not 
subject to legal process ( 2  Perry  on Trusts, see. 484 n.) ,  the pivotal 
questiorl is whether all the parties who are or may be affected with an 
interest in the property had actual or ~ i r t u a l  representation at  the hear- 
ing. 

The testatrix devised the Paragon Building to her husband "to man- 
age, control, and improve," but she provided that  the trust  should sur- 
vive h im;  that after his death the property should be held by the 
Wachovia Bank & Trust  Company for the joint interest and benefit of 
Robert Bruce Johnston and William Johnston. Subject to the annuity 
given Gabrielle DeRossett RTaddell the inconle derived from the property 
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must be paid by the trustee to the guardian of these two devisees until 
they arrive at the age of twenty-one years, and thereafter directly to 
themselves. I f  either die without children surviving him the net income 
shall be paid to the other; but if the deceased leave children his share 
shall be paid to their guardian until they attain their majority and 
thereafter to them share and share alike. Upon the death of Robert 
Bruce Johnston and William Johnston the trust shall come to an end 
and the property shall be delivered to the surviving child or children, 
per stirpes; and if no child survive them then to the diocese described 
in  the will. 

I n  E x  parte Dodd, 62 N. C., 98, this Court held that if land be de- 
vised to a person for life with remainder in fee to his children a sale 
of the land cannot be ordered before the birth of a child, because there 
is no one i n  esse to represent its interest; but if there bl. a living child 
in whom the fee can vest a sale may be ordered, though all the children 
of their class may not yet have been born. See Milltw ex parte, 90 N. C., 
625; Irvin v. Clark, 98 N. C., 437; Xprings v. Scott, 132 N. C., 548; 
Lumber Co. v. Herrington, 183 N .  C., 85; Bank v. Alemnder, 188 N .  C., 
667. But the rule formerly prevailing has been modified by legislation. 
C. S., 1744, 1745. Pendleton v. Williams, 175 N.  C., 248; Poole v. 
Thompson, 183 N .  C., 588. 

The statutes just cited apply, however, to a sale of property in which 
there are or have been contingent interests. I n  the case before us it is 
not proposed to convey the legal title, or, as we have said, to change the 
course of devolution, but to execute a lease which, except, as modified by 
statute, i s  treated as a chattel real, falling within the classification of 
personal property. I t  is obvious that between a sale and a lease of real 
property there is a distinction which often calls for the application of 
diverse principles. We have referred to those controlling in case of a 
sale; but a lease authorized by the decree of a court of chancery may be 
binding upon beneficiaries not in esse when their interests are the same 
as those of persons in being who are subjected by due process to the 
jurisdiction of the court. 26 R. C. S., 1302, see. 155. The principle is 
thus stated in Denegre v. Walker, 2 Ann. Cas. (Ill.), 787, 790: "It is 
further insisted that persons not yet i n  esse may, on the hlppening of cer- 
tain contingencies, become interested in this estate, and that no decree can 
bind such persons. This contention is without merit. I n  the case of 
Hale v. Hale, supra, in discussing this question, we said (p. 259) : 'Such 
possible parties cannot, as a matter of course, be brought before the court 
in person, and it would be highly inconvenient and unjust that the rights 
of all parties in being should be required to await the possible birth of 
new claimants until the possibility of such birth has become extinct. I f  
persons in  being are before the court who have the same interest and 
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are  equally certain to bring forward the entire merits of the question 
and thus give such interests effective protection, the dictates both of 
convenience and justice require that there should be a complete decree. 
. . . The rights of tho& in, esse and those not in  esse are hrotected by 
the decree in  precisely the same way and to the same extent. . . . 
The decree, therefore, must be held to be valid as a conclusive disposi- 
tion of the rights of all the beneficiaries, as well those not in esse as 
those who were made defendants to the bill by name.' So in this case, 
parties not in esse are protected the same as those before the court. Nor 
can we see how their interests could be diminished by the making of the 
lease." 

The  interest of Robert Bruce Johnston and William Johnston in 
seeing that  the building is rented is identical with such interest as the 
contingent remaindermen might have. The living devisees may be re- 
garded as certain "to bring forward the entire merits of the question" 
and to exercise diligence to protect all interests. I t  is found as a fact 
and set out in  the judgment that  the lease will benefit the trust estate 
and subserve the interest of the beneficiaries i n  being and in  possibility, 
and as there is no provision that  will interfere with the title or impair 
the interest or income of any of the contingent remaindermen we dis- 
cover no sufficient reason for disturbing the judgment. Judgment 

Affirmed. 

J. C. BROADHURST, L. L. WALKER, L. H. PETERSON AKD OTHERS, ON 

BEHALF OF THEMSELVES AKD OTHERS WHO MAY COME IN A N D  MAKE 
THEMSELVES PARTIES PLAIKTIFFS, V. BOARD O F  CORIRIISSIOXERS O F  
PENDER COUNTY DRAINAGE DISTRICT No. 4, A. IT. WILLS & SONS, 
A CORPORATION, AKD EMMET S. WILLS. 

(Filed 4 April, 1928.) 

1. Drainage Districts-Authority of Court to Appoint Receivers---Quasi- 
Municipal Corporations. 

A drainage district organized pursuant to chapter 442, Public Laws 
1909, prior to the amendment of chapter 7, Public Laws 1921, is not a 
political subdivision of the governmental powers of the State of the same 
dignity as a county, or city, and where one of these districts has not 
conformed to the law in its formation, and is therefore voicl, the courts 
of the State have in proper instances the authority to preserve the prop- 
erty thereof and protect the rights of those in interest by the appointment 
of a receiver to the final hearing, without the aid of statute. 

2. Drainago District-Creation and Existence--Vested RighteStatutes. 
The proceedings in forming a drainage district under the provisions of 

chapter 442, Public Laws 1909, is judicial and not administrative, and the 
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amendment of chapter 7, Public Laws 1921, making all districts thereto- 
fore or thereafter created a political subdivision of the State cannot affect 
rested rights of landowners acquired under orders, judgrrents, or decrees 
made in pursuance of the pon.ers conferred by the original act. 

3. Appeal and Error-Requisites and Proceedings for Appeal-Motions- 
Exceptions. 

The question of whether the lower court was in error in issuing orders 
for the appointment of a receiver for a statutory drainage district arises 
on appeal to the Supreme Court upon esce~~tions duly taken, and objec- 
tions to the regularity thereof as not beins entered in the course and 
practice of the court must be by motion in the cause. 

4. Courts-Superior Courts-Power of Trial Judge to  Hear Final Order of 
Another. 

Where an order of the judge of the Superior Court is filially determina- 
tive of the rights of the parties, it may not be considered by another 
Superior Court judge upon motion to set it aside, such power existing 
only as to interlocutory orders. 

APPEAL by plaintiffs from an  order of Deuin, J., dated 12 December, 
1927. F rom PEXDER. Reversed. 

This is an  action begun in  the Superior Court of Pender County by 
summons dated 1 3  December, 1923, for judgment (1 )  tha t  the names 
of plaintiffs be stricken from the assessment rolls of Fender County 
Drainage District KO. 4; (2 )  that  certain bonds issued kly the board of 
commissioners of said district and delivered to  defendart, A. V. Wills 
& Sons, contractors, be declared null and void, and that said bonds be 
delivered up and canceled; (3 )  that  the defendant, board of commis- 
sioners of said district be enjoined from making any levies or assess- 
ments upon the lands of plaintiffs, situate within the  boundaries of 
said district; and (4) that the orders, decrees and judgments of the 
court, establishing said district be declared null and void. 

On 20 May, 1927, pursuant to the prayer of an  amended complaint 
filed by plaintiffs on 19 May, 1927, an  order was entered in this action, 
elljoining and restraining defendant, board of commisr~ioners of said 
district from exercising any of the functions of drainage commissioners, 
and appointing a temporary receiver, to take over and hold all the 
property held in the name of Pender County Drainage District NO. 4. 
The defendants were therein ordered to show cause, if any they had, 
before his Honor, W. 31. Bond, a t  Wilmington, N. C., or1 9 June,  1927, 
why the receivership should not be made permanent, and why the in- 
junction should not be continued to the final hearing. 'This order was 
duly serred on defendants. 

Thereafter, on 9 June,  1927, a t  Wilmington, R. C., pursuant to the 
foregoing order, the following order mas signed by Judge Bond: 
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((This cause coming on to  be heard before the undersigned judge 
holding the courts of the Eighth Judicial District, and being heard upon 
a rule to show cause why a permanent receiver should not be appointed 
for the Pender County Drainage District S o .  4 ;  

('It is  ordered, considered and adjudged that  I;. J. Poisson be, and 
he is hereby, appointed permanent receirer of the Pender County Drain- 
age District No. 4, and directed to collect any funds, moneys, property 
and assets of the said district and hold the same until the further orders 
of this court. The  receiver is directed to clefend all suits. A11 claims 
against the district shall be filed, duly verified, with the receiver, within 
ninety days from this date, and upon failure to file said claims they will 
be barred from participating in assets. 

"The receiver will give notice of this  order by mail to all known 
claimants, and will publish a notice of this order i n  a nempaper  once a 
week for six weeks. The  receiver will give bond in the sum of $1,000 
with surety to be approved by the clerk." 

Thereafter, on 12 December, 1927, a t  Wilmington, S. C., the follow- 
ing order signed by Judge Devin mas entered in this action: 

"This cause coming on to be heard upon motion to vacate the  receiver- 
ship arid the restraining order heretofore issued in this cause, notice of 
which was made returnable a t  J u l y  Term, 1927, of Superior Court of 
Kern Hanover County, a t  TFTilmington, N. C., and thereafter continued 
from time to time by consent of the parties, until December Term, 1927, 
of New Hanover Superior Court, and now coming on for hearing on 
this 12 December, 1927, a t  Wilmington, 3. C., and being heard by con- 
sent, and after argument of counsel, C. D. Weeks and A. G. Ricaud, 
attorneys for defendants, A. V. Wills 6- Sons, and Thomas J. Canoran, 
trustee in bankruptcy of said A. V. Xi l l s  & Sons, for said motion, and 
I. C. Wright, attorney for the plaintiffs in the above entitled action, the 
court after hearing said argument, and considering the same and affi- 
davits offered both in  support of and against said motion, finds the fol- 
lowing facts : 

"I. That  Pender County Drainage District S o .  4 mas adjudged and 
declared to be created and established by the orders and decrees of J. F. 
Johnson, clerk Superior Court, Pender County, North Carolina, made 
and entered in  the proceedings for the establishment of said district on 
19 May, 1917, and on 3 January,  1920, and contained in the records of 
said proceeding for the establishment of said district, and i n  the drain- 
age record of Pender County, copies of which are attached to the affi- 
davit of A. G. Ricaud, duly filed as evidence in  this motion, and that, 
thereafter, said district proceeded to elect a board of drainage commis- 
sioners, and began to prosecute the drainage work and issue and sell 
bonds for the prosecutioli of said drainage work and t o  provide funds 



442 I N  THE SUPREME COURT. [I95 

for the cost of same, and the payment thereof, one or more of said drain- 
age bonds being owned by the moving defendants. 

"2. That on or about 23 December, 1923, the   la in tiffs in  the above 
entitled action, brought said action in  the Superior Court of Pender 
County, N. C., for the purpose of having said drainage district de- 
clared illegally organized, and to have same declared null and void, 
and the bonds issued by said district also declared invalid, null and 
void, upon the grounds particularly set forth in  the complaint in said 
action; that the said action was thereafter referred to Hon. Cyrus M. 
Faircloth, referee, by the Superior Court of I'ender County, for hearing 
and determining, and that the same is still pending before said referee, 
and remains undetermined and undisposed of, and is still pending in the 
Superior Court of Pender County, before said referee. 

"3. That while said action was still pending and undecided and un- 
disposed of both by said court and said referee, the plaintiffs appeared 
before Hon. R. A. Nunn, judge of the Superior Court of North Caro- 
lina, at  Wilson, N.  C., on 20 May, 1927, and applied for and obtained, 
ex parte, an order appointing Hon. L. J. Poisson, temporary receiver 
of said drainage district, which said appointment was made permanent 
by his Honor, W. M. Bond, at  Wilmington, N. C., on 9 June, 1927, 
both of which orders were duly filed in  the records of the above entitled 
cause and appear in the record in this motion. No exception was noted 
to the order of Judge Bond, and no appeal was taken therefrom. 

"4. That drainage districts are political subdivisions of the State, 
and quasi-municipal corporations with all the rights, powers, duties and 
obligations conferred upon them by the statutes of North Carolina in 
relation thereto. 

"Thereupon, the court orders and adjudges as follows: That while 
the court has power to appoint receivers, and other ministerial agents 
of the court, to take over and hold property in custodia Zsgis during the 
pending of the litigation, and for insolvent private co~porations, and 
to carry out and effectuate decrees of the court after judgment, that the 
orders of the Superior Court heretofore entered in this cause purporting 
to create a receivership to wind up the affairs of, or dissolve the said 
drainage district, and constituting the appointee the sole person capable 
of instituting and defending suits in courts, and taking cwer the powers 
and duties of the drainage commissioners before and until the said 
drainage district is declared invalid or illegally constituted by a court of 
competent jurisdiction, is irregular and void, and, 

"It is ordered and adjudged by the court that the orders heretofore 
entered by Judge Nunn and Judge Bond be and the same are hereby 
vacated and set aside. 
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"It is, further ordered that L. J. Poisson, Esq., the said receiver, file 
in  the Superior Court of Pender County, i n  said above entitled action, 
a report of his acts as such receiver, and of all property received or 
disposed of by him as such receiver, and upon such report and accounting 
therefor that his bond as receiver be discharged. 

"It is further ordered and adjudged that the restraining order against 
the defendants, N. H. Lockhart, J. T. Wills and A. Lee Bowen, con- 
stituting the board of drainage commissioners of Pender County Drain- 
age District No. 4 be and the same is hereby dissolved." 

Plaintiffs excepted to the foregoing order, and appealed therefrom 
to the Supreme Court. 

C. E.  McCuklen and Isaac C. Wright for plaintiffs. 
A. G. Ricaud and Eubanks, Whitmire & Weeks f o r  defendants, A. V .  

Wills & Son, and T. J .  Canovan, trustee in  bankruptcy of said defend- 
ants. 

CONNOR, J. The Pender County Drainage District No. 4, was estab- 
lished prior to the enactment of chapter 7, Public Laws 1921. The pro- 
vision of said statute "that the districts heretofore or hereafter created 
under the law shall be and constitute political subdivisions of the State" 
does not determine the nature of said district, at least for all purposes. 

I n  O'Neal v. Mann, 193 N. C., 153, we said: "Whatever may have 
been the purpose of the General Assembly in enacting this statute, and 
thereby amending chapter 442, Public Laws 1909, i t  cannot be held to 
have affected the nature or character of a district established wrior to 
its enactment." The proceeding authorized by statute by which a drain- 
age district may be organized and established is a judicial and not an 
administrative proceeding. The General Assembly is, therefore, without 
power, by the enactment of subsequent statutes, to affect vested rights of 
landowners acquired under orders, decrees or judgments made in such 
proceeding. 

I t  is further said in O'Neal v. Mann, supra, that this Court has 
uniformly held in decisions sustaining the constitutionality of chapter 
442, Public Laws 1909, as amended by subsequent statutes, that a drain- 
age district, established by a proceeding in  accordance with the pro- 
visions of said statute is not a municipal corporation, falling under the 
classification which includes counties, cities or towns, school districts, 
or road districts; but that such district is a quasi-public corporation, 
created for private benefit. The primary purpose of such districts is the 
drainage of lands included therein for agricultural purposes ; this is not 
a public purpose to be accomplished by a governmental agency. The 
decisions of this Court in support of this statement are cited in  the 



I N  THE S U P R E M E  COURT. 

opinion in tha t  case, in which i t  i s  held that  a drainage district, upon 
i ts  organization under chapter 442, Public Laws 1909, mas not a public 
or nlunicipal corporation, functioning as a governmental ,agency, within 
a uolitical subdivision of the State. 

The  contention of appellees in  the instant case that  the appointmellt 
of a receiver for the Pender County Drainage District S o .  4 is void, 
for  that the court was without power to make such appointment, cannot 
be sustained. Whether or not the Suuerior Court of this State has the 
power, by judgment or decree to dissolve a drainage district organized 
under the l a m  of this State, without special legislative authority, is  
not determinative of the question presented by this appeal. The  relief 
sought in this action is, i n  part, that  the bonds issued by the commis- 
sioners of the district, be declared null and void, and that  they be de- 
livered u p  and canceled for that  reason. I t  cannot be held that  the 
court was without power to appoint a receiver and to authorize and 
empower such receiver to take possession of and to hold such bonds, 
and all assets of the district. until the further orders of the court. 
Vhether  or not the orders appointing the receiver i n  his case were 
erroneous is not presented by this appeal. I f  they are ei.roneous relief 
could have been had only by appeal to this Court, upon assignments 
of error based on exceptions duly taken. I f  they are irregular, they 
could have been attacked only by motion in the cauw. The record 
fails to disclose any irregularity in  the orders, i n  that  they were entered 
contrary to the course of practice of the Court. 

The  order made by Judge Devin, on the motion of appellees, that  the 
orders signed by Judge S u n n ,  and Judge Bond, respectively, be vacated, 
on the ground that  they are void, must be rerersed. The  authorities 
cited by appellees in  their brief, filed in  this Court, to the effect that 
a court is  without power, in the absence of special legislative authority, 
to appoint a receiver for a municipal corporation, such as a county, 
city or town, are not applicable in the instant case. 9 drainage dis- 
trict, organized under t h e  statutes of this State is not a rnuniciual cor- , - 
poration.of the nature and character of a county, city or town. 

The  motion made before and heard by Judge Devin was in  effect a n  
appeal from the orders of Judge Nunn  and Judge Bond. I t  is well 
settled by numerous decisions of-this Court that  no-appeal lies from an  
order of one judge of the Superior Court to another. I t  has been held 
that  this principle does not apply where the order i s  merely interlocutory, 
and not determinative of the rights of the parties. Bland v. Faulkner, 
194 K. C., 427. When, however, the order is  final, with respect to 
the matter involved, as i n  this case, the principle must be full 
force, for  otherwise we could not have an  orderly administration of the 
law by the courts. Doclcery v. Fai~banks-Alorse Co., 172 N. C., 529;  
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C'ohb v .  R h e a ,  137 N. C., 2 0 5 ;  C'owles 7%. Cowles ,  121 S. C., 276; I l c n r y  
v. H i l l i a r d ,  120 N .  C., 487; A l e x a n d e r  v .  A l e z n n d e r ,  120 N .  C., 474; 
X a y  v. L u m b e r  Co., 119 K. C., 98. 

T h e  sole question presented by this appeal is  whether the order of 
Judge Devin v a s  erroneous, as contended by appellants, for that  lie 
was without power to vacate the orders entered in the cause by Judge 
Nuun  and Judge Bond. This question must be answered in  accordance 
with the contention of appellants. The  order is, therefore, 

Reversed. 

DUPLIK COUKTT, 0 .  C. ELANCHARD. J .  E. COOPER, T R T I ~ E E ,  I:. (:. I). 
PARKER,  J. I.'. i2RAr)SHATT', T H E  B A S K  O F  DUPLIK,  IT'. T. TT'A1,- 
LACE, TKUSTEE, A;\D A-. H. CARTER, r. J .  F. HAIIREI,II, ('TAIIA I. 
WELLS.  ADRIRX, OF I: C ; .  WE1,I.S. J R.  SHI>FFIT,I,I), \T7AT,T,APE 
(:ROC'ERT CO., 1\I. J. CAT'CSAUGH. B. 13. 1). PARKER.  A L L I  JT'. 1.. 
BTItD. TRADI\G AS B T R D  ~k P A R K E R ;  I). B. HAIII{EI,12 a\r) IY. F .  
AlUI{PRT, SR., R E C E ~ E K  OF TYALLA('E GROCERY CONPAST.  

(Fi led  4 April, ID'S.) 

1. Homestead-Transfer or Encumbrance-Effect Thereof. 
The o n n e r  of lauds loses his r ight  to a liomestead therein allowed hy  

our (~'o~lstitutioii. Art .  X sec. 2, n l w i  his voilr-ej-ill:: tllr title to the  samc. 
by deed, tlion:.h h r  may select a l lo~nt~s tend t11cwnftt.r ill other of his 
lands uiltler the l~ rov i s io~ i s  of our  statute,  C. S., W J .  

TVhrre there is  n recorded jndgiuei~t.  ('. S.. 614, thereafter the  jntlgineiit 
t lel~tor executes a mortgage on certain of liis land, the  land is foreclosed 
u i~t ler  l ~ r i o r  m o r t g : ~ : : ~  ailtetlntiii: t he  judgmeiit and tlie judgmeiit debtor 
mnlies no c1:riul to his l~omestewd, t11c j u d ~ m e n t  creditor 1x1s ;r 11r6fvrciic.e 
in the  111,ocrcds of tlie sale over the mortgage made suhseqnent to  tlie 
jutlgment. 

, ~ P P E A L  by 0. C. Blarlchard from H a ~ r i s ,  J., at J anua ry  Term, 1038, 
of DUPLIK. Affirmed. 

The defendant, J. F. Harrell,  owned certain lands in  Duplin County 
and prior to the date of the judgment of G. B. D. Parker,  and the deed 
of trust to 0. C. Blanchard, executed rarious mortgages and deeds of 
trust on the said lands and had suffered several judgments to be taken 
against him, and this original action was in the nature of a creditor's 
bill to foreclose the various liens against the said J. F. Harrell,  includ- 
ing the payment of several years of taxes clue Duplin County, and in 
said action it was ordered that  his various tracts of land be sold and the 
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moneys applied to the payment of the liens, according to their priority. 
The commissioner, N. B. Boney, under the direction of the court, paid 
all of the liens down to the judgment of G. B. D. Parker and paid into 
the clerk's office the sum of $558.76. I t  was admitted that the said fund 
was derived from the sale of the 60-acre tract of land included in the 
deed of trust for the benefit of 0 .  C. Blanchard. 

This is a motion in the original action made on affidavit of G. B. D. 
Parker, asking for an order of the court directing $558.'76 to be paid 
to him on his judgment against J .  F .  Harrell, dated 17 December, 1923, 
balance due and owing on same is more than $800.00 in principal, and 
docketed in the office of the clerk of the Superior Court of Duplin 
County on the same date, this sum of money being derived from the 
sale of sixty-acre tract of land on which J. F. Harrell, on .I2 November, 
1925, executed a deed of trust to J .  B. Cooper, trustee for the benefit of 
0. C. Blanchard, $1,346.15 and interest due and owing, which deed of 
trust was on the same day filed for registration in the office of the 
register of deeds of Duplin County. 

J. F. Harrell is a single man, resident of the State and owns no real 
estate. I n  the action to foreclose, in which he was made a party, he 
made no claim to homestead. 

The court below, after reciting the facts in the judgment, held as fol- 
lows: "Upon the foregoing facts, the court is of the opinion that the 
plaintiff, 0. C. Blanchard, is not entitled to hold any of the said $558.76, 
as the homestead of J. F. Harrell, as against said Parker's judgment, 
by reason of his mortgage on same as above. I t  is thereupon considered 
and adjudged that the said $558.76, now in the hands of the clerk of 
the Superior Court of Duplin County, be paid over to said G. B. D. 
Parker by said clerk to be credited in his judgment as above set forth, 
and that he recover of the said 0 .  C. Blanchard his costs incurred of 
this motion to be taxed by the clerk." 0. C. Blanchard duly excepted, 
assigned error and appealed to the Supreme Court. 

Beasley & Stevens for G. B. D. Parker. 
Gavin, & Boney for 0. C. Blanchard. 

CLARKSON, J. The question presented for decision: Has G. B. D. 
Parker's judgment against J. F. Harrell, dated 17 December, 1923, 
priority over the deed in trust of J. F. Harrell to J. B. Cooper, trustee, 
for the benefit of 0. C. Blanchard, dated 12 November, 19952 We think 
SO. 

I n  Wilson v. Patton, 87 N. C., p. 318, the land was sold under judg- 
ments for debts that antedated the Constitution of 1868. At p. 320, it 
is said: "But he (Patton) claims that he is entitled to one thousand 
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dollars out of the proceeds of the sale of his land in  lieu of his home- 
stead, inasmuch as there will be one thousand dollars left after satisfying 
the executions on the judgments recovered upon debts which antedate 
the Constitution." At p. 323: "The defendant is entitled to his home- 
stead against all the judgments, the executions upon which were in the 
hands of the sheriff at  the time of the sale, excapt those in favor of 
P. F. Patton, administrator; Summey, administrator, and T.  J. Lenoir. 
How then is the fund to be applied? Our opinion is, and we so decide, 
that in the first instance the sheriff shall reserve one thousand dollars 
for the homestead, and then apply the residue to the judgments accord- 
ing to the priority of their docketing; but as this will exhaust the fund 
before reaching the judgment in favor of T.  J. Lenoir, as that is privi- 
leged against the defendant's right of homestead, it must be paid out of 
the thousand dollars reserved for the homestead; and the defendant will 
be entitled to what remains. But as he will be entitled to hold it only 
during his life, the remainder will be subject to the lien of the judg- 
ments as if it were land. The defendant may, if he shall choose to do so, 
give bond and security to such person as the judge of the Superior Court 
of Buncombe County may designate, to secure the return of the amount 
upon his death, to be applied to such judgment or judgments as shall 
remain unsatisfied according to priority of docketing, or a reference 
may be ordered by the judge of the Superior Court of Buncombe County 
to ascertain the value of the life interest of the defendant, Patton, in 
the residue of the one thousand dollars, after satisfying the Lenoir 
judgment. But in ascertaining the value of his life interest, the home- 
stead should be estimated at one thousand dollars, as the defendant 
would have been entitled to that amount for his homestead against the 
judgments founded upon new notes, if the amount had not been reduced 
by an application of a portion thereof to the Lenoir judgment." 

As before stated, J. F. Harrell made no claim to homestead. Const. 
of N. C., Art. X, sec. 2, is as follows: "Every homestead, and the 
dwellings and buildings used therewith, not exceeding in value one 
thousand dollars, to be selected by the owner thereof, or in lieu thereof, 
at the option of the owner, any lot in a city, town or village, with the 
dwelling and buildings used thereon, owned and occupied by any resident 
of this State, and not exceeding the value of one thousand dollars, shall 
be exempt from sale under execution or other final process obtained on 
any debt. But no property shall be exempt from sale for taxes, or for 
payment of obligations contracted for the purchase of said premises." 

C. S., 729, is as follows: "Conveyed homestead not exempt. The 
allotted homestead is exempt from levy so long as owned and occupied 
by the homesteader or by any one for him, but when conveyed by him 
in the mode authorized by the Constitution, article ten, section eight, the 
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exemption ceases as to liens attaching prior to the conveyance. The  home- 
steader who has conveyed his allotted homestead niay have another 
allotted, and as often as is necessary. This section shall not have any 
retroactive effect." 

C. S., 614, i n  part, is as follows: "Upon filing a judgmcnt roll upon a 
judgment affecting the title of real property, or directing in  whole or 
in part  the payment of money, it shall be docketed on the judgment 
docket of the Superior Court of the  county where the judgment roll TX;as 
filed, and may be docketed on the judgment docket of the Superior Court 
of any other county upon the filing mith the clerk thereof a transcript 
of the original docket, and is a lien on the real property in  the county 
where the same is  docketed of every person against whom any such 
judgment is rendered, and which he has a t  the time of the docketing 
thereof in the county in  which such real property is  situated, or which 
he acquires a t  any time thereafter, for ten years from the date of the 
rendition of the judgment." 

I n  Chadbourn Sash, Door and Blind Co. c. Parker, 153 N .  C., p. 130, 
the plaintiff had a docketed judgment against the defendant. Subse- 
queiitly the defendant and his wife conveyed the property. Plaintiff 
had an  execution to issue on the judgment, thereupon the grantee, (Pae )  
of Parker demanded that  Parker's homestead be allotted to him. At  p. 
133, it is said:  "Even if the homestead has been allotted to Parker  
before he conveyed to Pae, when thereby he  ceased to be 'owner and 
occupier,' his right to homestead in  that  land ceased, just as i t  would if 
he had ceased to be a 'resident of this State.'" 

I n  Watters v. Hedgepeth, 172 N. C.,  p. 310, i t  is held: The  laying 
off of a homestead under a docketed judgment suspends the statute of 
limitations during the continuance of the homestead, and when i t  has 
been laid off since the enactment of the statute i t  is  taken bv the home- 
steader subject to its provisions, and upon conveyance thereof is subject 
to execution under the judgment. Title to exempt property does not 
pass to the trustee in bankruptcy, and where the debtor's homestead has 
been laid off and the lien of a judgment has attached thereto more 
than four months before the filing of the petition in  the bankrupt court, 
and the judgment creditor has proved his  claim as unsecured and the 
homestead again laid off in proceedings in  the bankrupt court, after the 
discharge of the bankrupt, the judgment creditor, under whose judgment 
the homestead was first laid off, may issue execution against the lands 
after the same has been conveyed by the  homesteader. 

I t  mill be noted in both of the above cases the homesteaders had by 
deed ~ o l u n t a r i l y  sold and conveyed his homestead. Therefore, he parted 
mith his exemption and "the land, theretofore protected from sale, 'while 
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occupied by him, by virtue of such exemption only, became subject to 
sale under the lien of the plaintiff's judgment." Watters v. Hedgepeth, 
supra, p. 312. 

I n  Stevens v. Turlington, 186 N. C., p. 196, it is  said: " In  this State, 
mortgages are practically the same as  a t  common law, with the excep- 
tion of the mortgagor's equity of redemption and its incidents. We 
adhere to the doctrine that  the legal title passes to the mortgagee, subject 
to the equitable principle tha t  this passage of the legal title is  primarily 
by way of security for the debt, and that  for  all other purposes the  
mortgagor is  regarded as  the owner of the land. Gorrell v. Alspaugh, 
120 N.  C., 362; Wed v. Davis, 168 N .  C., 298." 

I n  the present action the land was foreclosed under the  mortgages 
or deeds in  trust. The  mortgagor, J. F. Harrell,  was made a party. H e  
claimed no exemption in  the surplus after payment of debts against 
which he  could not claim homestead, as was done in the Wilson case, 
supra (see Caudle v. Norris, 160 N.  C., p. 168). We think the prior 
docketed judgment of G. B. D. Parker  had priority over the subsequent 
deed in trust of J. B. Cooper, trustee, for the benefit of 0. C. Blanchard. 
The  judgment of the court below is 

Affirmed. 

THE RALEIGH BANKISG B; TRUST CO. v. YIRGINIA N. ir;OWELL, TV. B. 
STARICE AXD H. H. NOWELL. 

(Filed 11 April, 1928.) 

1. Judgment-Setting Aside for Void Service of Summons-Degree of 
Proof. 

Where the summons in an action has been duly served on n party de- 
fendant by a proper process officer, it imports verity, and will not be set 
aside and a judgment vacated in the absence of clear and unequivocal 
proof that the summons had not in fact been served, and such proof must 
be more than the one asdavit  by the defendant. C. S., 921. 

2. Judgment411 Trial of Issues-Rendition, Form, and Requisites- 
Time of Rendition and Signing. 

Where the judge, by consent, has heard a motion in a civil action, to 
set aside a judgment for want of service on the defendant, on supporting 
evidence sufficient in law, his action in so doing will not be disturbed on 
appeal when it is made to appear that he had awarded his decision at 
the time of hearing the motion and signed the judgment in conformity 
therewith a few days later, at a criminal term of court. 
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APPEAL by plaintiff from Stack, J., at September Term, 1927, of 
WAKE. dffirmed. 

The judgment of the court below is as follows: 
"This cause coming on to be heard before his Honor, A. M. Stack, 

judge holding courts of the Seventh Judicial District, on the motion of 
the defendant, H. H. Nowell, to set aside as to him the judgment ren- 
dered in this cause on 6 October, 1926, and being heard on 8' October, 
1927, the court finds as a fact: 

"1. That notice of motion of defendant, H. H.  Nowell, to set aside said 
judgment was duly served on the plaintiff, and the said motion was duly 
filed in the office of the clerk of the Superior Court of Wake County on 
24 September, 1927. 

"2. That from the oral testimony of P. P. Sanders, the deputy sheriff 
by whom summons was alleged to have been served upon the defendant, 
H. H. Nowell, and from the oral testimony of the defendant, H. H. 
Nowell, and from the affidavits filed herein by the plaintiff and said 
defendant that summons has not, at  any time, been served upon said 
defendant, H. H. Nowell. 

"3. The court further finds that the return on the summons alleged 
to have been served upon the defendant, H. H. Nowell, is not in the 
handwriting of the said P. P. Sanders, deputy sheriff. 

"4. The court further finds as a fact that the defendant, H. H. Nowell, 
has a meritorious defense to the plaintiff's alleged cause of action. 

"It is therefore ordered and adjudged that the judgment rendered in 
this cause on 6 (8) October, 1926, and which appears in Judgment 
Docket No. 28, at page 240, be and it is hereby set aside as to defendant, 
H.  H. Nowell. 

"It is further ordered and adjudged that the defendant, H. H. Nowell, 
have until 1 November, 1927, in which to answer amended complaint 
filed herein or demur thereto." 

Jones & Jones and J .  W.  Bailey for plaintiff 
Douglass & Douglass for defendant. 

CLARKSON, J. C. S., 921, is as follows: "When a notice issues to the 
sheriff, his return thereon that the same has been executed is sufficient 
evidence of its service." See cases cited under this section. 

I n  Lake Drainage C m r s .  v. Spencer, 174 N. C., at  page 37-8, it is 
said: "While this is one of the States in which the return on the process 
is not conclusive, even between the parties and privies to the action, 
still, under Revisal, 1529 (C. S., 921, supra) and the authorities above 
cited, such return is prima facie correct, and cannot be set aside unless 
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the evidence is 'clear and unequivocal.' 32 Cyc., 517. I t  would work 
the greatest mischief if after a judgment is taken it could be set aside 
upon the slippery memory of the defendant, perhaps years thereafter, 
that he had not been served. This would shake too many titles that 
rest upon the integrity of judgments and the faith of purchasers and 
others relying thereon. The return of the sheriff is by a disinterested 
person acting on oath in his official capacity and made at the time." 
Caviness v. Hunt, 180 N.  C., 385; Long v. Rockingham, 187 N .  C., 199; 
Fowler v. Fowler, 190 N .  C., 536. 

The statement of the case on appeal shows "That said motion came 
on to be heard before his Honor, Judge A. M. Stack, on 8 October, 1927, 
by consent of plaintiff and defendants." . . . "His Honor, Judge 
A. M. Stack, thereupon stated in open court that he would find the fact 
that summons was not served, and that he would render judgment set- 
ting aside the judgment against H. H. Nowell hereinbefore entered in 
this action, to which the plaintiff, the Raleigh Banking & Trust Com- 
pany, in open court gave notice of exception and appeal." 

The record shows that the evidence was all heard by the court below 
on 8 October, and the judgment rendered on that day, but not actually 
signed until 12 October, the following week during a term of criminal 
court of Wake County, which was duly held by the same judge. 

We can see nothing prejudicial in signing in writing the judgment of 
12 October, rendered on 8 October, 1927. The exception and appeal was 
taken to the judgment as rendered on 8 October. The signing later was 
a mere matter of convenience, no rights affected. The judgment put in 
writing was the same as rendered. 

From a careful inspection of the record, we think that the evidence is 
"clear and unequivocal," that the summons was not served according to 
law. I t  has been held in this jurisdiction that a return of a sheriff of the 
service of a writ cannot be contradicted by the defendant's affidavit that 
the writ was not served. The return is prima facie true and cannot be 
contradicted by a single affidavit. The service of process or other papers 
are very serious matters and should not be set aside lightly. They import 
verity. Hunter v. Kirk, 11 N .  C., 277; Masonc v. Miles, 63 N .  C., 564; 
Strayhorn v. Blaylock, 92 N.  C., 292; Chadbourn v.  Johnston, 119 
N.  C., 282; Comrs., v. Spencer, supra; Cavinoss v. Hunt, supra. For 
the reasons given, the judgment is 

Affirmed. 
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ELLEN hl. BROOKS, EXECUTRIX, V. MRS. P. C!. GARRETT ASD ROT 
GARRETT. 

(Filed 11 April, 1028.) 

AgriculturoAgricultural Liens-Crops on Which Lien for Advance- 
ments RestLandlord and T e n a u t L i e n  for Rent. 

JYhere a landlord furnishes his tenant adrancements for the maliing of 
crops, the lien for the rent and for advancements are in equal degree, 
and now attach, since the alnendment of C. S., 2480, by chapter 302, Pub- 
lic Laws 1005, to the crops raised by the tenant on the, same lands, 
planttd during one calendar year ant1 harrrsted in the nest. 

CIVIL ACTIOK before Bond, J., at  February Term, 1928, of GRANVILLE. 
The plaintiff's testator was a landowner in Granville County and 

rented a certain f a rm to P. C. Garrett,  now deceased, for agricultural 
purposes. During the year 1925 the landlord furnished cerl ain supplies, 
for  agricultural purposes, during said year to the tenant. I n  the fall of 
1025 the tenant sowed about six bushels of mheat furnished him by said 
landlord upon the lands of the landlord. T h e  wheat was harvested in 
1926 by the tenant, who paid the seed wheat and the portion of the crop 
due as rent. T h e  tenant, howerer, refused to pay out of the wheat a 
balance due the landlord for advances made during the year 1985, prior 
to sowing the wheat crop in n'orember of that  year. Thereupon the land- 
lord seized the wheat crop consisting of 40 bushels, under claim and 
delivery. The  tenant replevied the wheat and when the cause came on 
for tr ial  the parties agreed that  the judge should find the facts and 
award judgment. 

Upon the foregoing facts the tr ial  judge awarded judgment to the 
plaintiff and the defendant appealed. 

Royster d Roysfer for plaintif. 
John W .  Iiester for defendant. 

BROQDEN, J. The question is this:  I s  a wheat crop planted in one 
year and harvested by the same tenant, in another, liable for advance- 
ments furnished generally by the landlord and prior tcl the sowing 
thereof? 

The landlord's lien does not attach to  a crop made entirely in a year 
subsequent to that  in which the advancements are furnished to the tenant. 
Ballard d Co. v. Johnson, 114 N .  C., 141;  Fleming v. Dccenporf, 116 
N. C., 153. See, also, 9 A. L. R., 300. 

C. S., 2355, provides a lien upon "any and all crops raised on said 
lands" for rent and advancements made by the landlord "and expenses 
incurred in making and saving said crops." This statutory lien in favor 
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of the landlord by express declaration "shall be preferred to  all other 
liens." Public Laws 1925, chapter 302, reenacts C. S., 2480, and pro- 
vides that  a lien for advancements made by a supplyman "shall continue 
to be good and effective as to any crop or crops which may be harvested 
after the end of the said year, but that  the said lien shall be effective 
only as to those crops planted within the calendar year of the execution 
of said lien, and referred to in the said lien." I t  is  clear therefore that  
a supplyman would have a lien upon the wheat crop in controversy, even 
though i t  was harvested after the end of the year in which the supplies 
were furnished. 

The statute further provides that  the lien of supplyman shall be pre- 
ferred to all other liens "except laborer's and landlord's lien, to the 
extent of such advances." This  legislative declaration is broad and 
explicit enough to sustain the judgment, because i t  expressly recognizes 
the superior priority of a landlord's lien. The wheat crop was certainly 
a crop "raised on said land:' as specified in C.  S., 2355. I n  S. v. Crook, 
132 N. C., 1053, the Court said:  ( 'Hay is not cultivated like cotton, 
any more than wheat is  cultivated in the sense that  corn is, but the court 
could not therefore lay down the proposition that  either wheat or hay  
is  "not a cultirated crop." A case directly in  point is  Xilcs v. James, 
36 Ill., p. 399. That  case involved a wheat crop planted in one year and 
harvested in another. The  Court said in  referring to  the statute in that  
State, "the design was to  give the landlord a lien upon all crops growing 
or grown during the year that  the rent accrued, and there seems to be 
no escape from the conclusion, that  as this wheat was growing in both 
gears, the rent of each year became a lien upon it, which the landlord 
may enforce." 

The statutes of this State, applicable to the question, make no dis- 
tinction between the lien of landlord for rent and for advancements madc 
by him, but place both upon a parity. 

Affirmed. 

E. B. PARKS,  ET UX. v. SECURITY L I F E  & T R U S T  CO., ET AL. 

(Filed 11 April, 1928.) 

1. Principal and Agent-Rights and Liabilities as to Third Parties- 
Ratification-Principal May Not Accept Benefits Without Burdens- 
Equity. 

The principal mas- not accept the full or a partial benefit of his agent's 
unauthorized act, with knowledge, and avoid liability upon his failure to 
perform the duties fixed upon him by the terms of the contract thus made 
in his behalf. 
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2. Trial-Instructions-When Correct Instruction on Evidence Requested 
Conrt Must Give it Substantially. 

The trial judge commits reversible error in failing to give substantially 
a material instruction duly requested, embodying a correct principle of 
law supported by the evidence in the case, though the evidence may be 
conflicting. 

APPEAL by plaintiffs from Stack, J., at November Term, 1927, of 
FORSYTH. 

Civil action to restrain sale under foreclosure and to have plaintiffs' 
note and deed of trust canceled upon payment, less credit3, which plain- 
tiffs allege should properly be allowed. 

I t  is alleged that on 24 August, 1925, the plaintiffs executed a note in 
the principal sum of $5,000, secured by deed of trust on the feme plain- 
tiff's land for the purpose of securing a loan of this amount from the 
defendant, Security Life & Trust Company, but that ($1,000 of said 
amount was held back and never paid to the plaintiffs. 

The note was made to F. G. Spearman & Company, as payee, and 
endorsed to the defendant, Security Life & Trust Company, for full 
value, without notice of any equities or defects in the title, so the trust 
company alleges. 

The case was made to turn on whether F. G. Spearman was acting for 
himself or as agent of the Security Life & Trust Company in making 
the loan in question. I n  this connection, the plaintiffs mked the trial 
court to instruct the jury as follows: 

"The relation of principal and agent may be created by ratification 
with the same force and effect as if the relation had bl?en created by 
appointment, as where one person adopts and takes the benefits of an 
act done without his authority, or in excess of it." 

The request was denied and the plaintiffs assign same as error, as the 
evidence bearing upon the question was conflicting. 

From a verdict and judgment in favor of the Security Life & Trust 
Company in the Forsyth County Court, the court of first instance, the 
plaintiffs appealed to the Superior Court where the judgment of the 
county court was upheld. 

From this order, the plaintiffs appeal, assigning errow. 

William Porter and Siler & Barber for plaintiffs. 
Manly, Hendren & Wombla for defendant, Security Life & Trust Co. 

STACY, C. J. The rule of practice is well established in this jurisdic- 
tion that when a request is made for a specific instruction, correct in 
itself and supported by evidence, the trial court, while not obliged to 
adopt the precise language of the prayer, is nevertheless r1:quired to give 
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the instruction, in substance at  least, and unless this is done, either in 
direct response to the prayer or otherwise in some portion of the charge, 
the failure will constitute reversible error. Narcom v. R. R., 165 N. C., 
259, 81 S. E., 290; Irv in  v. R. R., 164 N. C., 5, 80 S. E., 78; C. S., 565. 

A very full and satisfactory statement of the rule, with the reasons 
for its adoption, will be found in Baker v. R. R., 144 N. C., 36, 56 S. E., 
553, opinion by Walker, J., from which we quote briefly: "We have held 
repeatedly that if there is a general charge upon the law of the case, 
it cannot be assigned here as error that the court did not instruct the 
jury as to some particular phase of the case, unless it was specially re- 
quested so to do. Simmons v. Davenport, 140 N. C., 407. I t  would seem 
to follow from this rule, and to be inconsistent with it if we should not so 
hold, that if a special instruction is asked as to a particular aspect of 
the case presented by the evidence, it should be given by the court with 
substantial conformity to the prayer. We have so distinctly held recently 
in Horne v. Power Co., 141 N.  C., at  page 58, in which Justice Connor, 
speaking for the Court and quoting with approval from S .  v. Dunlop, 65 
N. C., 288, says: 'Where instructions are asked upon an assumed state 
of facts which there is evidence tending to prove, and thus questions of 
law are raised which are pertinent to the case, it is the duty of the judge 
to answer the questions so presented and to instruct the jury distinctly 
what the law is, if they shall find the assumed state of facts; and so in 
respect to every state of facts which may be reasonably assumed upon 
the evidence.' " 

I n  the instant case, the plaintiffs duly preferred a special instruction 
on the subject of ratification. I t  would seem that they were entitled to 
have this given. As between an agent and his principal, the decisions are 
to the effect that where the principal, with full knowledge of the facts, 
accepts the benefits of a contract made in his behalf, he must also bear 
its burdens. McNair v. Finance Co., 191 N.  C., 710, 133 S. E., 85. 

True, the evidence of the defendant, Security Life & Trust Company, 
is to the effect that F. G. Spearman was acting for himself and not as 
agent for said trust company in negotiating the loan in question, which 
seems to have been accepted by the jury. N o n  constat there is other 
evidence on the record tending to support the position of the plaintiffs; 
and, under this evidence, their view of the case, on the question of ratifi- 
cation, should have been submitted to the twelve. 

Speaking to the subject in Waggoner v. Publishing Co., 190 N.  C., 
829, 130 S. E., 609, it was said : "The defendant will not be permitted to 
repudiate the act of its agent as being beyond the scope of his authority, 
and at  the same time accept the benefits arising from what he has done 
while acting in its behalf. Starkweafher v. Gravely, 187 N.  C., 526. I t  
is a rule too well established to admit of debate that if a principal, with 
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full knowledge of the material facts, takes and retains the benefits of an  
unauthorized act of his agent, he thereby ratifies such act, and with the 
benefits h e  must necessarily accept the burdens incident thereto or which 
naturally result therefrom. The substance of ratification is confirmation 
after conduct. 2 C. J.,  467. I t  is also a settled principle of ratification 
that  the principal must rat ify the whole of his agent's unauthorized 
act or not a t  all. H e  cannot accept its benefits and repudiate its burdens. 
Bank v. Justice, 157 N .  C., p. 375." 

For  the error, as indicated, in failing to give the instruction, sub- 
stantially as requested, a new tr ial  must be awarded, and it is so ordered. 

New trial. 

J O H N  ASKEW V. INTERSTATE EIOTETI CO., I X C .  

(Filed 11 April, 1928.) 

Corporations-Corporate Powers and Liabilities-Contracts and Indebted- 
ness--Corporation Purchasing Securities of Another Not Liable for 
Debts of Purchased Corporation When it is Left with Ample Assets. 

An existing corporation, when retaining its corporate identity and re- 
taining assets sufficient to pay its creditors, does not effect a merger hy  
exchanging its stock with another and similar corporation, so as to make 
the latter liable for its debts under the doctrine of implied assumpsit or 
substitution of debtors, in the absence of fraud. C. S., 1005. 

APPEAL by plaintiff from Noore, Special Judge, a t  Second November 
Term, 1927, of WAKE. Affirmed. 

J .  C .  Little for plaintiff. 
Biggs & Broughton for defendant. 

CLARKSON, J. This  was an  action by plaintiff against defendant for 
labor performed and material furnished in  doing some painting on the 
S i r  Walter Hotel. The  plaintiff's evidence was to the effect that  the con- 
tract was with Virgil St. Cloud, who represented the T .  L. Bland Hotel 
Corporation. C. V. York Construction Company had the contract with 
the Capital Construction Company, for the erection of the hotel; that  
the plaintiff's work was not included in tha t  contract; that  the T .  L. 
Bland Hotel Corporation had a lease on the S i r  Walter Hotel. 

The  minutes of the directors' meeting of Interstate Hotel Company, 
10 December, 1923, contains, among other things, a proposition made to  
i t  to exchange $500,000 par  ralue of the capital stock of T .  L. Bland 
Hotel Corporation for $400,000 par  T-alue of the capital stock of the 
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Interstate Hotel Company, defendant, fully paid and for $100,000 in  
cash. The  T.  L. Bland Corporation continued i n  existence. I t  received 
by the sale $100,000 in cash and i t  owned a t  the time the following prop- 
erty:  ( a )  A twenty-year lease of the S i r  Walter Hotel a t  Raleigh; (b )  
The furnishing and equipment of the S i r  Walter Hotel, which cost 
approximately $175,000; (c)  The  lease of the Bland Hotel a t  Raleigh, 
expiring 1 June,  1927; (d )  The  furnishings and equipment of the Bland 
Hotel;  (e)  The  lease of the Yarborough Hotel of Raleigh, expiring on 
30 November, 1926; ( f )  The  furnishings and equipment of the Yar-  
borough Hotel;  (g )  $100,000 par value of the capital stock of Capital 
Construction Company which owns the Si r  Walter Hotel. All of the 
foregoing property is free from liens and encumbrances, except that  the 
furnishings and equipment of the Yarborough Hotel stand as security 
for the performance of the lease of said hotel, and that  the furnishings 
and equipment of the S i r  Walter Hotel and $50,000 of said $100,000 
of capital stock of the Capital Construction Company stand as security 
for the performance of the lease of the Si r  Walter Hotel. The  proposi- 
tion also has a guaranty to hold the Interstate Hotel Company "harmless 
from any and all debts and obligations and taxes owing by the T. L. 
Bland Hotel Corporation." There was no agreement by the Interstate 
Hotel Company to assume the payments of the debts of the T.  L. Bland 
Hotel Corporation. The  meeting of the stockholders of the Interstate 
Hotel Company shows an acceptance of the proposition. 

At  the close of plaintiff's evidence, the defendant made a motion for 
judgment as in case of nonsuit. C. S., 567. This motion was allowed 
by the court below. Plaintiff excepted, assigned error and appealed to 
the Supreme Court. 

"A guaranty is  defined by Chancellor Kent ( 3  Com., 121), as 'A 
promise to answer for the payment of some debt or the performance of 
some duty in case of the failure of some person who, in the first instance, 
is liable for such payment or performance,' and that  definition was 
adopted by this Court i n  Carpenter  u. Wall, 20 N. C., 279." Andrews  II. 
Pope,  126 N .  C., p. 475. See T m t  Co. v. Godwin, 190 X. C., 512; 
S. v. B a n k ,  193 N. C., 524. 

There are other matters that  indicate that  there was no such merger 
or consolidation as would make the Interstate Hotel Company liable for 
the debts of the T .  L. Bland Hotel Corporation, as is contended by plain- 
tiff. There is no suggestion in  the record that  the sale was to hinder, 
delay or defraud creditors. C. S., 1005, and cases cited thereunder. 

I n  N c A l i s t e r  v. Express  Co., 179 N,. C., a t  page 560, i t  is said: "The 
cases which hold that  a new corporation must pay the debts of the 
original one are those where there was a reorganization, consolidation, 
amalgamation, or union, and the new company is  subjected to liability 
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for the debts and torts of the old company upon the ground of an im- 
plied assumpsit, or of fraud, or under the trust-fund doctl-ine, or because, 
by reason of the facts and circumstances, the complete absorption of the 
old company and its assets, including its franchise, being the leading and 
controlling one, i t  is completely substituted in  its place, and thereby 
becomes the debtor to its creditors. I t  would be manifestly unfair, unjust 
and contrary to equity that it should thus acquire all of the assets of the 
other corporation, and its franchise, both to be and to do, leaving no one 
to be sued by its creditors and no property to satisfy its debts and other 
liabilities, and not itself become responsible for such debts and other 
liabilities. I f  i t  takes the benefit, it must, as has so often been said, take 
the burden, which equitably attaches, with it." See Fricxlenwald v. To- 
bacco Co., 117 N.  C., 544. The citations in  the McAlister case, supra, 
fully bear out the position here taken. 

I n  justice to the parties, the record discloses that before this action 
was instituted plaintiff had a letter from the president of the defendant 
company. This letter was in answer to one by plaintiff claiming liability 
on the part of the defendant, and is as follows: "Replying to your letter 
of 1 November (1924)) we do not owe Mr. Askew anything for painting 
or anything else as far  as we know. The Capital Construction Company 
may owe him, but that we know nothing about." 

The T. L. Bland Hotel Corporation has ample assets left to pay the 
claim of plaintiff, if in law it owes him. 

For the reasons given, the judgment is 
Affirmed. 

STATE v. CLARENCE THOMAS, ALLAS C. 0. THOMAS. 

(Filed 11 April, 1928.) 

Appeal and Error-Requisites and Proceedings for Appeal-Failure to 
Prosecute Appeal-Rule of Court. 

An appeal by defendant convicted of a capital felony will be docketed 
and dismissed when taken and not prosecuted under the rules of court 
on motion to docket and dismiss, made by the Attorney-General; no error 
appearing upon the face of the record. S. v. Ward,  180 N. C., 693. 

MOTION by State to docket and dismiss appeal. 

Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
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STACY, C. J. This was a criminal prosecution tried at  the January 
Term, 1928, Forsyth Superior Court, upon an indictment charging the 
prisoner, Clarence Thomas, alias C. 0. Thomas, with a capital felony, 
murder in the first degree, which resulted in a conviction and sentence 
of death. The defendant gave notice of appeal, but this has not been 
prosecuted as required by the rules. S. v. Taylor, 194 N. C., 738. Hence 
the motion of the Attorney-General to docket and dismiss must be al- 
lowed. S. v. Dalton, 185 N .  C., 606, 115 S. E., 881. But this we do only 
after an examination of the case to see that no error appears on the face 
of the record, as the life of the prisoner is involved. S. v. Ward, 180 
N. C., 693, 104 S. E., 531. None appears in the instant case. 

Appeal dismissed. 

D. R. NANCE v. OLDEN WELBORNE. 

(Filed 11 April, 1928.) 

~tracta Not Usurious--Payment of Fee to Attorney of B 
rower to Secure Extension of Loan. 

A fee paid by the borrower of money to an attorney for securing an 
extension of time on a note ,from the holder, without the latter's knowl- 
edge, who only receives the legal rate of interest upon the sum loaned, 
does not fall within the intent or meaning of our statute against usury. 

APPEAL by defendant from Deal, J., at January Term, 1928, of 
FORSYTH. 

Civil action for claim and delivery and to recover on a promissory 
note. 

By  stipulation of counsel, duly entered of record, the fact situation 
was agreed upon, a jury trial waived, and the cause submitted to the 
judge for determination, as a matter of law, on undisputed facts. These, 
so far  as essential to a proper understanding of the legal question in- 
volved, may be abridged and stated as follows: 

The defendant, being indebted to the plaintiff in the sum of $40.00, 
employed an attorney and paid him $5.00 to secure an extension or 
renewal of the loan for 60 days. I n  this connection, the attorney pre- 
pared a new note and mortgage and delivered same to plaintiff, who 
received 6 per cent on the money loaned, and no more. Plaintiff knew 
nothing of the arrangement between the defendant and his attorney, so 
far  as the record discloses. Under these facts, judgment was entered for 
plaintiff, disallowing defendant's counterclaim for usury, from which 
the defendant appeals, assigning error. 
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W .  T. Wilson for plaintiff. 
Xangum Turner  for defendant. 

STACY, C. J. A borrower employs a n  at torney and  p a j s  h i m  $5.00 f o r  
p repar ing  note and  chattel mortgage a n d  securing extension or  renewal 
of n loan of $40.00 f o r  60 days. Does t h e  payment  of t h i s  fee  to  the  
borrower's a t torney amount  t o  exaction of usury  on the  p a r t  of the  lender 
who knew nothing of t h e  arrangement  between t h e  borrower and  h i s  
a t to rney?  T h e  question answers itself i n  the  negative. Speas v. Bank,  
188 N. C., 524, 125 S. E., 398; Miller v. Dunn a n d  Abdallah v. Dunn, 
188 N.  C., 397, 124 S. E., 746; Waters v. Garris, 188 N .  C., 305, 124 
S. E., 334. 

Affirmed. 

STATE O F  NORTH CAROLINA EX REL. J O H N  C. GILMORE, CLERK SUPERIOR 
COURT, v. LOLA V. WALKER, EXECUTRIX, AND U. S .  FIDELITY & 
GUARANTY COMPANY. 

(Filed 11 April, 1928.) 

1. Clerks of CourtLiability on OWcial Bond-Sureties-Time of De- 
faultDuration of Liability. 

The surety on the official bond of the clerk of the Superior Court for 
defalcation of moneys he has received in his official capacity is liable only 
to the estent of such misappropriation for the term covered by the bond, 
and to the extent of the penalty therein, and this principle applies when 
the same surety is on several successive bonds of the same clerk, given 
upon his successive election to and induction into this office. 

a. Sam-Presumption of Time of Default-Burden of Proof. 
When a defaulting clerk of the Superior Court has several times suc- 

ceeded himself in that  office, and has given his several bon3s with the same 
surety for the several terms of such office, in the absence of evidence to 
the contrary, the presumption is that  he defaulted as to the rarious 
amounts he has received a t  the various times they were paid to him, with 
the burden upon the surety upon the bond, and the personal representa- 
tive of the deceased clerk, to show to the contrary. 

3. Same-Annual Report Raises Prima Facie Case if in C!ompliance with 
C. S., 956. 

The provisions of C. S., 936, requiring an annual report of the condition 
of his office by the clerk of the Superior Court to the county commissioners 
raises a prima facie case of its correctness only when the statute is sub- 
stantially complied with, so that the report show an itemized statement 
of the funds held, the date and source from which they were received, 
the persons to whom due, how invested, and where, and in whose name 
deposited, the date of any certificate of deposit, the rate of interest the 
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same is drawing, and other evidence of the investment of said fund; so 
that the report may accordingly be audited, and published ill accordailce 
with C. S., 957. 

4. Same--Parties Entitled to Recover Against SuretyJudgment Debtor 
-Misappropriation of Payment. 

Where a judgment debtor has paid the judgment entered agniiist him 
in the office of the clerk of the Superior Court, and the clerk has mis- 
appropriated the payment, so that the debtor has agaiii paid the judg- 
ment, the equitable doctrine as to whether he is subrogated to the right 
of the judgment creditor does not necessarily arise, and a right of action 
will lie against the surety on the clerk's bond for the direct misappro- 
priation of the money. 

STACY, C .  J., did not sit. 

CIVIL ACTIOK before Devin, J., at  February Term, 1928, of CUMBER- 
LARTI). 

The  plaintiff is the clerk of the Superior Court of Cumberland County, 
and the defendant, Lola V. Walker, i s  executrix of the last will and 
testament of W. 31. Walker, former clerk of the Superior Court of said 
county, and the defendant, United States Fidelity & Guaranty Company, 
executed the official bonds given by said Walker. The  question was 
referred to  a referee, who heard all of the evidence and filed report set- 
ting forth his findings of fact and conclusiorls of law. The plaintiff and 
the defendant, United States Fidelity & Guaranty Company, filed ex- 
ceptions to the report. All of the exceptions were overruled and judg- 
ment entered in  accordance with the findings of the referee, from which 
judgment the United States Fidelity & Guaranty Company appealed. 

Dye & Clark, Aver i f t  & Blackwell, Rose B Lyon,  J .  T.V. Currie, S. C.  
XcPha i l ,  J .  0. Tal ly ,  Cook & Cook, Robinson, Downing & Downing, 
Oates B Herring,  and Ximocks  & S i m o c k s  for p la in t i f .  

Connor & Hill  for United States Fidelity & Guaranty Company. 

BROGDEN, J. A. A. PIIcKethan, clerk of the Superior Court of Cumber- 
land County, died, and on 5 February, 1915, W. M. Walker was duly 
appointed and qualified as clerk of said court. H e  held office under this 
appointment until 4 December, 1916, when he was duly elected for the 
remainder of the hlcIiethan term, which expired 2 December, 1918. On 
2 December, 1918, by virtue of his election Walker entered into a full 
term of four years, expiring December, 1922. On  4 December, 1922, by 
~ i r t u e  of his election he entered upon another full term, expiring the 
first Monday in December, 1926. H e  died in  office 31  July,  1026, and 
the plaintiff was duly appointed clerk in his stead, and thereafter was 
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duly elected for the full term from December, 1926, to December, 1930. 
Walker, the deceased clerk, in compliance with the law, gave four official 
bonds of $10,000 each, with the defendant United States Fidelity & 
Guaranty Company as surety on each of said bonds. These bonds cover 
the following periods, to wit:  First bond, from 5 February, 1915, to 4 
December, 1916; second bond, from 4 December, 1916, to 2 December, 
1918; third bond, from 2 December, 1918, to 4 December, 1922; fourth 
bond, from 4 December, 1922 to December, 1926. 

The referee finds: 
(1) That from 5 February, 1915, to 4 December, 1916, Walker as 

clerk had received by virtue of and under color of his office for the use of 
various persons named in the referee's report, various sums of money 
aggregating $3,957.19. 

(2) That from 4 December, 1916, to 2 December, 1918, the said clerk 
received as aforesaid sums of money aggregating $7,517.78. 

(3) That from 2 December, 1918, to 4 December, 1922, said clerk 
had received as aforesaid sums of money aggregating $13,374.27. 

(4) That from 4 December, 1922, to 31 July, 1926, the date of his 
death, said clerk has received as aforesaid sums of money aggregating 
$44,045.63. 

On 22 December, 1926, the plaintiff made demand upon the executrix 
of the estate of said deceased clerk and the defendant bondsman for the 
sum of $68,894.87, same being the total of the foregoing items. I n  re- 
sponse to said demand the executrix paid to the plaintiff the sum of 
$5,585.00, of which sum $3,828.57 has been paid out and applied under 
specific directions of the executrix, and the sum of $1,756.43 is still in 
the hands of plaintiff for general and pro rata distribution. During 
December, 1922, at  the request of the board of county commissioners, 
Walker submitted to the auditor and clerk of the board an "annual re- 
port of the condition of the office of the clerk of the Superior Court." 
This report showed "liabilities" to various parties in  various amounts, 
the total of such aggregating $32,748.48. Under the heading "Assets of 
C. S. C. Office" in said report appeared certain specifically designated 
items, and the following indefinite items: "Notes and securities held 
by C. 8. C., $31,062.71." The report concludes as follows: 

Recapitulation of Liabilities 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Receivership account . . . . . . . . . . . . . . . . . . .  ... $ 4,819.03 
Trust acct., fines, forfeitures, costs, jury tax and pension 

...................................................... account . . . . . . . . . . . . . . . . . . .  .... 32,748.48 

Total. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .$37,567.51 
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Assets 

Deposits in banks, paid to treasurer, fines and forfeitures, paid 
to Confederate soldiers and widows, and notes and securi- 
ties held by C. S. C. $37,567.51 

The referee found that the foregoing report was never "formally ac- 
cepted or officially passed upon by said board nor by its chairman, nor 
by any committee of said board, but same was silently accepted by said 
board as a compliance with the statutory requirement and request of 
said board that said clerk file with said board the report annually re- 
quired of him by law." 

The referee also found that the clerk, at  the time of his death, was 
in default as to all amounts hereinbefore set out, and that such default 
occurred at the time of the receipt of the respective funds. 

The finding of fact that default occurred upon receipt of the funds 
was based entirely and solely upon the presumption of law arising from 
the failure of defendant to pay over and account for such fund upon 
demand. There was no actual evidence that any sum had been misap- 
propriated or misapplied by the clerk, except that upon demand none of 
the funds were found and paid over save the sum of $5,585.00 heretofore 
referred to. 

Thereupon the referee found that the defendant surety company was 
liable for the following amounts, to wit: (1) $3,957.19, plus the claim 
of J. T. Williston for $117.12, upon the first bond. (2)  $7,517.78 upon 
the second bond. (3) Penal sum of the third bond. (4) Penal sum of the 
fourth bond. I t  was stipulated by consent of all parties that any final 
judgment rendered against the United States Fidelity & Guaranty Com- 
pany, should bear interest from the February Term, 1927, Cumberland 
Superior Court. 

The plaintiff and the defendant surety company, filed exceptions to the 
report of the referee. These exceptions were overruled by the trial judge 
and judgment entered against the defendant executrix for the sum of 
$67,255.56, and against the defendant surety company for the respective 
amounts found by the referee to be properly chargeable against the re- 
spective bonds as hereinbefore set out. 

Three questions of law are thus presented upon the record: 
I. When did the defalcations occur? 
2. What is the legal effect of the report filed by the clerk in December, 

1922 ? 
3. What is the legal status of the claim of J. T. Williston? 
Bearing in mind that there was no evidence as to when any of the 

funds were misappropriated by the clerk and that he had been receiving 
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money in his official capacity through a term of years, the question that 
necessarily stands at  the threshold of this inquiry is: Did the default 
occur upon receipt of the money by the clerk or upon demand and re- 
fusal on 22  December, 19261 Discussing the question in Furman v. 
Timberlake, 93 N .  C., p. 66, this Court said: "When he receives money 
in his official capacity, it is his duty to hold it, but not to withhold it, 
and he cannot be said to withhold it unless he is put in default by re- 
fusing to pay it to the party to whom it is due, and that necessarily 
implies a demand." I f  the clerk has misappropriated or converted the 
money, then no demand is necessary, and the statute runs from the time 
of the conversion; but if no conversion is shown, the statute runs from 
the refusal to pay on demand. Again in Aforgan v. Smith, 95 N .  C., 
396, the law is thus stated : "The governing principle is this: the obliga- 
tion to hold and pay over the money to the party entitled to it when 
called on, is incurred when the money is received, and if not so paid 
over, without other proof, the bond then in force is responsible. I t  is 
matter of defense and excuse that i t  has been paid over to the successor, 
and this the defendant ought to show. The failure of the clerk to pay 
over when the fund is demanded, is cogent evidence of a devastavit 
committed at some previous stage, and to shift the liability from one 
term to another, and from the bond formerly liable to another, proof 
ought to come from the delinquent, or from his sureties." 

Under the law the clerk is an insurer of funds properly and legally 
paid into his hands by virtue of his office and under color thereof. His  
liability is founded upon public policy as well as upon the language of 
the official bond. Smith v. Patton, 131 N .  C., 396; Marsball v. Kemp, 
I90 N .  C., 491. I t  is established law in this State that failure of the 
clerk to pay upon demand, raises the presumption that the money was 
misappropriated and converted upon receipt thereof, and the burden is 
upon him to show the contrary. Presson v. Boone, 109 N.  C., 79; 
Narshall v. Kemp, 190 N. C., 491. 

After thorough examination of the authorities this Court held in S. v. 
Jfartin, 188 N. C., 119, that each bond of i i  clerk is liable only for 
defalcations occurring during the term for which the bond is given, even 
though the principal and surety be the same for all terms. Stacy, J., 
writing for the Court, said: "Each term, like every tub of Macklinian 
allusion, 'must stand upon its own bottom.' " 

So that, nothing else appearing, upon demand and failure to pay eyer 

the law presumes that the amounts properly received by the clerk in his 
official capacity during any particular term was misappropriated at the 
time of the receipt of such fund, and the bond for each particular term 
is liable for the amount so misappropriated during such te;"m, not, how- 
ever, to exceed the penal sum of the bond and interest. 
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But the defendant surety company asserts that the report filed by the 
clerk in December, 1922, rebuts the presumption that he had converted 
the funds prior thereto for the reason that such funds were shown in 
said report as then in the hands of the clerk. The defendant surety 
company further contends that the report of said clerk shows the identi- 
cal items found by the referee up to the date of said report, and that 
as to such items default must have necessarily occurred subsequent to 
December, 1922, and, if so, the last bond of $10,000.00 would be the only 
liability imposed upon the surety. The surety company admits liability 
for specific items set out in the record, which were paid to the clerk 
prior to December, 1922, and not shown on said report. These conten- 
tions therefore raise the question as to the legal effect of the official 
report of an officer when such report is made by command of statute 
and in accordance therewith. 

C. S., 956, requires the clerk of the Superior Court to make an annual 
report on the first Monday of December of each and every year "or 
oftener, if required by order of the board of county commissioners," of 
all public or other funds in the hands of such clerk by virtue or color 
of his office. This report in order to comply with the statute must show: 
(1) An itemized statement of the funds held. (2) The date and source 
from which they were received. (3) The person to whom due. (4) How 
invested and where. (5) I n  whose name dqosited, the date of any 
certificate of deposit, the rate of interest the same is drawing, and other 
evidence of the investment of said fund. C.  S., 957, provides for the 
audit, approval and publication of said reports. 

The legal effect of such official report has been the subject of ex- 
tensive research and debate in the appellate courts. There are two dis- 
tinct and independent lines of thought upon the subject. Some courts 
hold that such reports are conclusive, that is to say, the presumption is 
that the money which appeared to be in the hands of an official at the 
time of the filing of such report is conclusively presumed to be in his 
custody and control, at  such time. Other courts hold that such reports 
do not create a conclusive presumption, but constitute only prima facie 
evidence that such funds are in the hands of the officer at the time of 
making such report. The courts holding the "conclusive" view rely 
upon the following cases: Baker v. Preston, 21  Va., 235; Mumford v. 
Overseers, 25 Va., 313; Boone County v. Jones, 54 Iowa, 699, 37 Am. 
Reports, 229; Jforley v. T o w n  of Xetamora, 78 Ill., 394; Cowden v. 
Trustees, 235 Ill., 604, 23 L. R. A. (N. S.), 131. 

The "prima facie" view is clearly expressed by h r t o n ,  Circuit J., in 
Supreme Council v. Fidelity & Casualty Co., 63 Fed., 48 as follows: 
"There has been a wide difference of opinion entertained by American 
Courts as to the conclusiveness of official reports, or entries made by 
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public officials in  the ordinary course of official duty. There is a respect- 
able line of authorities, beginning with the case of Bakl?r v. Preston, 1 
Gilmer (Va.), 235, holding that such entries and reporl, are conclusive 
both from the official making them and the sureties upon his official 
bond. That case involved the liability of sureties upon the bond of the 
state treasurer who, at  the beginning of the second term, had on hand, 
according to his own books, a large balance brought forward from a 
preceding term. The sureties were held concluded by the book balance 
thus brought forward, and not suffered to show that in fact the balance 
on hand was much less, by reason of a defalcation committed during a 
former term and not appearing upon the books. The deoision was by a 
divided court. Judge White dissented in a very able opinion, based upon 
the total want of authority to support the conclusion of the court. The 
decision has been much criticized in subsequent v in ions  of the Virginia 
Supreme Court. . . . I t  has been followed in State v.  Grammer, 29 
Ind., 530; Morley v. Town of Metamora, 78 Ill., 394; City of Chicago v. 
Gage, 95 Ill., 593; Boone County v. Jones, 54 Iowa, 699, 2 N. W., 987, 
and 7 N. W., 155, and perhaps others. The doctrine has been repudiated, 
and such reports and entries held to be only prima facie evidence, and 
open to contradiction, by a decided weight of judicial opinion. The an- 
notator in Boone County v. Jones, supra, 37 Am. Reports, p. 236, said: 
"We are inclined to think the weight of authority is against the principal 
case." The Supreme Court of New Mexico, in the case of Salazar v. 
Tewitory, 41 Pac., 531, involving the breach of the official bond of a 
former treasurer of Lincoln County, referring to Baker v. Preston, 
supra, says: "This case has been approved in Illinois rind some other 
states, and also in Arizona; but it is opposed by the great weight of 
authority and is not in harmony with sound principle." I n  a later Vir- 
ginia case (Cruddock v. Turner, 6 Leigh, 12.1)) Judge Tuckpr says that 
the opinion in Baker v. Preston "has certainly not been acceptable to the 
profession." I n  State v. Rhoades, 6 Nevada, 352, the Court says that "it 
is at variance with all the cases we have been able to consult, both 
American and English." And, though Baker v. Preston was at one time 
followed in Indiana (State v. Grammer, 29 Ind., 530), it was afterwards 
repudiated (Lowry v. State, 64 Ind., 421). Baker v. Pq.eston seems to 
have been since overthrown in Virginia, in Board v. Dunn, 27 Grat., 622. 
The rule generally recognized is thus stated in  Brandt, Sur. sec. 522: 
"The entries made by an officer in public books, while in the discharge 
of his duty, or returns made by him to public authorities, are generally 
prima facie-but not conclusive--evidence against his sureties of the 
facts thus stated." U. S. v. Eclcford's Ex'r.~., 1 How., 250; Bmne v. 
U.  S., 17 How., 437; U. S. v. Stone, 106 U. S., 527; Moses v. U. S., 
166 U. S., 571, 41 L. Ed., 119. 
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Applying these principles of law to the case a t  bar, we have this 
situation: The referee finds that  Walker as clerk received certain speci- 
fied sums of money during each of his successive terms. Demand having 
been made upon his executrix and neither money nor security being pro- 
duced, the law presumed that  the funds were misappropriated and con- 
verted upon receipt thereof. However, the surety offers the official re- 
port of Walker, made in  December, 1922, which said defendant contends 
showed that practically all of the money received up  to that time by 
him as clerk was actually in his hands, by reason of the fact, that such 
report being required by the statute was prima facie evidence that the 
funds shown therein were then in  hand. Hence, i t  necessarily must fol- 
low, according to the contention of the sureties, that  the misappropria- 
tion occurred after December, 1922, and therefore the last bond only 
would be liable. 

Undoubtedly the contention of the surety would be correct if the report 
of Walker had been made in  accordance with the statute. These official 
reports required by law are in many instances the basis of credit. Banks 
loan money in reliance upon the accuracy and truthfulness of reports 
submitted by individuals. Millions of dollars are loaned each year to 
municipal corporations in reliance upon the integrity of official reports 
purporting to state the financial condition of such municipalities. T o  
strike down the integrity of these reports, required by law, would be a 
serious blow to the security of business transactions. At the same time, 
however, persons who deal with officers, are charged with notice of the 
requirements of the law with respect to official reports to be made by 
such officers, and the presumption of correctness or prima facie evidence 
of correctness can only arise where such official reports, substantially, at  
least, comply with the mandate of the statute. 

The report of Walker, in our judgment, does not substantially comply 
with the mandate of C. S., 956, in the following particulars: (1) It 
fails to give the date and source from which the funds were received. 
( 2 ) I t  fails to show how said funds were invested and where invested. 
(3) I t  fails to show in whose name the funds are deposited. I n  other 
words, the report fails to identify the funds. For  instance, the clerk 
claims credit in his report for "notes and securities held by C. S. C., 
$31,062.71." No  auditor could identify or check these funds from the 
information given in the report. &gain, the clerk claims credit in said 
report for "trust account funds, forfeitures, costs, jury dues and pension 
account, $32,748.48." This is a mere blanket declaration and is not a t  
all what the law contemplates. We are  therefore of the opinion and so 
hold upon the entire record that  the report of the clerk filed December, 
1922, was not such an official report as the law contemplates, and hence 
raised no presumption of its correctness, or to state the proposition 
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differently, did not constitute prima facie evidence of the correctness 
of the entries therein contained. 

The third question relates to a claim of J .  T. Williston for $117.12. 
The f, cts with reference thereto are these: On 16 September, 1915, 
J. T. Williston paid the clerk the sum of $117.12 in payment of a judg- 
ment duly docketed against him in the office of said clerk. The clerk 
failed to make any entry of payment on any of said judgments against 
Williston, and in 1923, Williston attempted to negotiate a loan upon 
his land and judgments were found docketed against h m  and uncan- 
celed. Thereupon, in order to secure the loan, Williston was compelled 
to pay the judgment a second time. The referee found tha; upon the pay- 
ment of the judgment a second time, Williston "was eo instanti subro- 
gated to the rights of action on the part of said creditor, or creditors, and 
the said Williston in his right and name, is entitled to recover of the de- 
fendants, Lola V. Walker, executrix of W. M. Walker, 2 nd the United 
States Fidelity & Guaranty Company, the surety on the official bond 
of said W. M. Walker, C. S. C., for the term and period in which said 
defalcation occurred, the sum of $117.12, with 6 per cent interest thereon 
from 16 September, 1915, and the costs of said Williston, in this b~ha l f  
expended; such recovery, taken together with that specified in the con- 
clusion of law No. 4, not to exceed, exclusive of costs, the penal sum of 
said bond, to wit, $10,000.00." The surety contends that the doctrine of 
subrogation does not apply for the reason that the second payment of 
said judgment by Williston was a voluntary act, and that if there was a 
misappropriation of the amount, the cause of action, therefore, mould 
inure to the judgment creditors of Williston. 

C. S., 617, provides that a judgment debtor may pay the judgment to 
the clerk of the court "and this payment of money is gooc and available 
to the party making it, and the clerk shall enter the payment on the 
judgment docket of the court," etc. The question as to whether the equity 
of subrogation arises from this transaction is immaterial. The money 
paid by Williston to the clerk was never applied by the clerk to the 
judgment. I t  therefore remained Williston's money and the misappro- 
priation thereof by the clerk would be the misapproprialion of Willis- 
ton's money, and would therefore constitute a valid claim in his behalf 
against the surety. 

Upon the entire record we are of the opinion that the judgment ren- 
dered should be upheld. 

Affirmed. 

STACY, C. J., did not sit. 
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W. J I A R V I S  MANGUN. W. W A T T S  RIASGUM. Y. P R O C T O R  MANGUJI, 
ROSA A. PICKETT: BESSIE MANGUM A ~ D  INEZ RIAKGUJI y. DUR- 
H A J I  L O A S  AKD T R U S T  COMPANY, A CORPORATIOX. 

(Filed 11 April, 1928.) 

Wills-General Rules of Construction-Intent of Testator. 
I11 construing a will the intent of the testator will be enforced as 

gathered from the related parts of the entire instrument. 
Sam-Presumption Against Intestacy. 

111 construing a will there is a strong legal presuml)tion aqaiiist in- 
testacy. 

Sam-Nature of Estates and Interests Created. 
Where the testatrix has provided in her will for the conversion of her 

real estate into cash, and in a residuary clause provides that the niuiie) 
shall be divided by the trustee named into four equal [>arts, one part t o  
each of her two sisters, naming them, and if either of them be not li~ilis 
a t  the time of the testatrix's death then to the heirs a t  law of the tle- 
ceased sister per stirpes, one part to her brother-in-law in fee, and one 
part to her brother, to be held by her executor in trust to inveht and l ~ a y  
over to him the net proceeds "during his lifetime, and a t  his death to 
distribute the proceeds to hir children n h o  may be living a t  that time'' : 
Held, the children of the brother living at  the time of his death take the 
corpus of the fund per stirpes. 

Same. 
A devise of lands will be construed in favor of the early vesting of the 

title when this can reasonably be done. 

APPEAL by defendant f r o m  Bond, J., a t  J a n u a r y  Term,  1928, of DUR- 
HAM. Affirmed. 

T h e  20th paragraph  of t h e  will of Rebecca E l l a  Mangum, is  a s  fol- 
lows: "I hereby give and  derise al l  the rest and  residue of m y  property 
of every kind whatsoever, both real  and  personal, t o  m y  executor, i n  t rust  
nerertheless, to  dispose of t h e  same a t  public auction or  pr ivate  sale, 
and  convert t h e  proceeds in to  cash and  p a y  a l l  of m y  debts, and  provide 
f o r  t h e  expense of settling m y  estate, payment  of legacies, creation of 
t rust  f u n d s  of every k ind  hereinbefore mentioned. Af te r  all  of said 
provisions have been properly made, I hereby instruct  and  empower m y  
said executor to  divide t h e  balance of cash then  remaining into four  
equal  p a r t s ;  one of such equal  p a r t s  I direct m y  executor to p a y  over t o  
m y  said sister, Melissa L. Proctor ,  and, if she be not l iving a t  t h e  t ime  
of m y  decease, to  her  heirs  a t  l a w  per s t irpes  a n d  not per  capita. O n e  
of such equal p a r t s  I direct m y  executor t o  p a y  over t o  m y  said sister, 
El izabeth J. Urnstead, a n d  if she be not l iving a t  t h e  t ime  of m y  
decease, to her  heirs a t  law, per s t irpes  and not  per  capita. One of such 
equal p a r t s  I direct m y  executor to  p a y  over to  m y  brother-in-law, 
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MANGUM 2). TRUST CO. 

John R. Proctor, who has for years attended to my affairs for me 
without charge. The remaining equal part I hereby direct and empower 
my said executor to hold i n  trust to invest and pay over the net pro- 
ceeds from such trust fund to my brother Bart Mangum, during his life- 
time, and at the decease of my said brother, Bart M a n p m ,  I hereby 
direct and empower m y  said executor to distribute the proceeds of said 
trust fund to the children of my said brother, Bart M a ~ y u m ,  who may 
be living at the time of his death, share and share alike." 

Rebecca Ella Mangum is dead and her will and codicils were duly 
probated in the office of the cIerk of the Superior Court of Durham 
County on 28 July, 1919, and are recorded in said office in Book of 
Wills No. 3, p. 104. The Durham Land & Trust Company, the executor 
and trustee named in the will duly qualified and is acting as such. As 
executor of the estate of the said Rebecca Ella Mangum under said will, 
the Durham Loan & Trust Company has settled the estate; all of the 
debts, legacies, etc., therein mentioned have been paid; a final account 
of the settlement of said estate was filed by the Durham Loan 6- Trust 
Company in the office of the clerk of the Superior Court of Durham 
County on 26 January, 1922, and recorded in Book of Settlements No. 
4, at page 5 6 8 ;  according to the said final account filed by the Durham 
Loan & Trust Company, executor, the sum of $11,517.61 was paid to the 
Durham Loan & Trust Company as trustee for Bart Mmgum, as pro- 
vided for in the 20th paragraph of said will. That from the date of the 
filing of the final account until about 1 November, 1927, the income from 
said trust fund was paid by the said Durham Loan & Trust Company, 
trustee, to Bart Mangum. That on 3 November, 1927, the said Bart  
Mangum died, leaving at the time of his death the plaintiffs in this ac- 
tion as his only children. 

The court below rendered the following judgment: "This cause com- 
ing on to be heard before his Honor, W. M. Bond, judge presiding, and 
Wm. B. Umstead, counsel for plaintiffs, and F. L. Fullw, Jr. ,  counsel 
for the defendant, being present, the court finds the following facts: 
That i t  was the intention of the testatrix, Rebecca Ella Mangum, in her 
mill as set forth in the complaint in this cause that the principal of the 
trust fund created in paragraph 20 of the said will for the benefit of her 
brother, Bart  Mangum, during his lifetime be paid over share and share 
alike to the children of the said Bart  Mangum living at the time of his 
death. Wherefore, i t  is considered, ordered and adjudged: (1) That the 
plaintiffs recover of the defendant the sum of $11,517.6:1, with interest 
thereon from 3 November, 1927, until paid, and that the said amount 
be distributed to the plaintiffs in  this cause share and share alike. (2)  
That the cost of this action to be taxed by the clerk, be paid out of the 
amount of this judgment." 
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William B. Umstead for plaintiffs. 
Fuller, Reade & Fuller for defendant. 

CLARKSON, J. The plaintiffs contend that  upon the death of Bar t  
Mangum the principal, or  corpus, of the fund should be turned over to 
his children, the plaintiffs, who were living a t  his  death, "share and 
share alike." On the other hand, the defendant contends that  it should 
pay over to  the children of Bar t  Mangum, share and share alike, not 
the principal, or corpus, of the fund, but the proceeds of said fund, or, 
in other words, the income thereof. W e  think the contention of plaintiffs 
correct. The  primary purpose of construing a will is to ascertain and 
g i r e  effect to the intention of the maker. The  intention of the maker 
must be ascertained from the whole instrument. Patterson c. hlc- 
Cormick, 181 N. C., 311; Pilley v. Sullivan, 182 N. C., 493; Valker v. 
Trollinger, 192 N.  C., 744; Williams v. Best, ante, 324; Brown c. Brown, 
ante, 315. The  trust fund in controversy was created from the residuary 
part  of the estate of Rebecca Ella Mangum. 

"When a will is executed the reasonable and natural presumption is 
the testator intends to dispose of his  entire estate. There is no pre- 
sumption of an intention to die intestate as  to any part  of his estate when 
the words used by the testator will clearly carry the whole. Therefore, in 
the construction of doubtful clauses in a will, that  interpretation is to be 
adopted if possible which avoids a partial intestacy, unless it clearly 
appears that  the testator intended to die intestate as to part  of his prop- 
erty. The  presumption against an  intestacy is  particularly strong where 
the subject of the gift is the residuary estate. A n  intestacy is a dernier 
ressort i n  the construction of wills, and i t  has been said that  the abhor- 
rence of courts to intestacy under a will may be likened to the abhor- 
rence of nature to a vacuum." 28 R. C. L., sec. 189, a t  pp. 227-8. See 
Powell v. Wood, 149 N .  C., p. 235; Austin v. Austin, 160 X. C., 367; 
Kidder v. Bailey, 187 N.  C., 505. 

I t  will be noted by reference to paragraph 20 of said will that  the 
testatrix gave to each of her two sisters a fund equal to that  created for 
the benefit of her brother, Ba r t  hlangum. Further,  that  said paragraph 
provides that  in the erent that  either of her sisters were not living a t  
the time of her death, then that  such share should go to the said sisters' 
heirs a t  law. This mould tend to show that  i t  the intention of the 
testatrix that  the trust fund created for the benefit of her brother, 
Bar t  Mangum, should a t  the time of his death be paid orer to the chil- 
dren of her said brother in like manner as was provided therein for the 
children of her two sisters. N o  further disposition of said trust fund 
was made by the testatrix other than to  the children of the said Bar t  
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Mangum. This would further indicate that the testatrix intended that 
the children of Bart  Mangum should receive the said fu rd  at the death 
of the said Bart  Mangum. I f  any other view is taken, then at  some time 
in the future a part of the estate of the said Rebecca Ella Mangum 
would become intestate. 

The word proceeds is one of equivocal import. I n  1:he interesting 
decision of Hr. Justice Bradley in Phelp v. Harris, 101 U.  S. ,  370, 25 
L. Ed., 555, speaking of proceeds, he says: "This is also EL word of great 
generality." Halliburton v. Phifer, 185 N .  C., 366. See Benevolent 
Society c. Orrell, ante, 409. 

"Under our form of government the law favors the early vesting of 
estates to the end that property may be kept in the channels of trade and 
commerce." Walker v. Trollinger, 192 N. C., p. 744. 

"In the interpretation of a will the dominant or primary intention, 
gathered from the whole thereof and all its provisions, must be allowed 
to control, arld a particular and minor intent is never permitted to 
frustrate a general and ulterior object of paramount consideration. Ac- 
cordingly in interpreting wills favor will be accorded to those benefici- 
aries who appear to be the special objects of the testato.*'s bounty." 25 
R. C. L., part see. 179, at page 219. 

The two sisters, the brother-in-law and Bart Mangum and the children 
of her sisters and brother were special objects of her bounty. 

I t  will be noted again, that under paragraph 20 of the will, the testa- 
trix divided the rest and residue of her estate into four equal parts. The 
two sisters' parts are given to them absolutely, if they be living at her 
death; if not. to their heirs at  law per stirpes. One part to her brother- 
in-law absolutely. No doubt, for some good reason, her brother's part 
was to be held in trust and the net proceeds paid over to him during 
his lifetime, with the idea, perhaps, that it would meet his needs. Then 
distribute the proceeds of said trust fund to the children of her brother 
living at  the time of his death, share and share alike. We are forced to 
the conclusion that the corpus is meant. 

We think that the intention of the testator was to create a trust fund 
for the benefit of her brother during his lifetime, and at his death the 
corps ,  or principal, should be distributed, share and share alike, to the 
children of her brother living at  his death. The judgment of the court 
below is 

Affirmed. 
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W. T. TADLOCK ET AL. V. TOBITHA SHEPPARD MIZELL ET AL. 

(Filed 18 April, 1928.) 

1. Deeds and Conveyances-Construction and Operation-Estates and 
Interests Created-Deed t o  Building Carries Land on Which Situ- 
ated. 

A deed sufficient to convey real property in fee simlrle, clescrihing with 
sufficient definiteness of location "a certain house or tenement" in a tonn, 
conveys the title to the lot that the building covers, in the absence of the 
intent of the grantor otherwise appearing in the instrunlent by a groller 
interpretation thereof. 

2. Same--Intent of Grantor-Evidence Thereof. 
d sufficient deed conveying a certain house or tenement on lantls in fee 

simple, containing in the warranty of titlc a clause in parentheses, "but 
not the land upon which it is situated" does not alone show a sufficient 
intent of the grantor to convey only the house or tenement as personal 
property, and not the lands. 

3. Limitation of Actions-Against Unincorporated Town in Adverse Pos- 
session of Street. 

When sufficient adverse possession of a street of an unincorporated 
town by the present owners and those claiming under them has been 
shown, for thirty-five years for a period of time prior to the enactment of 
chapter 224, Public Laws 1891; C. S., 435, the right of the town to the use 
of the street is barred by the statute of limitations. 

CIVIL SCTIOK before Daniels, J., a t  February Term, 1928, of BERTIE. 
On 12 Sovember, 1856, David Outlaw conveyed to  J o h n  S. Sheppard, 

his heirs and assigns "a certain house or tenement in the town of 
Windsor, i n  the county aforesaid, situate in the street between the ware- 
house and William Gray and the lot of Jos. B. Spivey, being the same 
occupied by the late James H. Cherry a t  the time of his death. To have 
and to hold the said bargained tenement, or house, together with all 
rights and privileges t o  i t  appurtenant, or anywise belonging to him, the 
said J o h n  S. Sheppard, his heirs and assigns, to his  and their only 
proper use, benefit and behoof. And I, the said David Outlaw, do 
covenant and agree, for myself, my heirs, executors and administrators, 
to and with the said John  S. Sheppard, his heirs and assigns to war- 
rant  and defend the title to the said house or tenement (but not the 
land upon which i t  i s  situated), against the lawful claim, title or de- 
mand of each and every person whatsoever." The  foregoing deed was 
duly recorded on 23 April, 1857. 

J o h n  S. Sheppard died intestate i n  1881. The building referred to 
was burned in 1925. The  heirs a t  law of Sheppard made application to 
the town of Windsor for a permit to rebuild upon the land covered by 
said building and the town refused to issue a permit upon the ground 
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that the land upon which said building was situate was a part of a 
public street of the town of Windsor. 

The evidence tended to show that Sheppard went in powession of the 
property upon the execution of the deed in 1856, and remained in pos- 
session until his death in 1881, and that his heirs at  lap have been in 
possession of the property, receiving the rents and profits thereof since 
his death. During his lifetime Sheppard kept the postoffice in  the build- 
ing, and afterwards a shoe shop and grocery store. The evidence further 
tended to show that the building covered the lot. 

The following formal admissions were made by the par5es upon com- 
pletion of the reading of the pleadings : 

"1st. That the town of Windsor was incorporated under an act of the 
General Assembly of 1776, chapter 26, on 5 December, and its various 
streets, including Granville Street, were laid out and marked off, and the 
land in question was within the boundaries of said Granville Street when 
the same was laid out." 

"2nd. That on 12 November, 1856, David Outlaw exclcuted and de- 
livered to John S. Sheppard a deed, which was registered on 23 April, 
1856, in Book LL, page 10, Bertie County Public Registry, which deed 
is set out in the exhibits to the complaint, and appears in the record. 
That upon the execution and delivery of the said deed from David 
Outlaw to John S. Sheppard, in 1856, the said John S. Sheppard went 
into possession of the said property therein conveyed and remained in 
possession of the same up until his death in 1881." 

' "3rd. That John S. Sheppard died intestate in 1881, and thereafter 
on 12 June, 1897, his heirs at law instituted a special proceeding to sell 
the house and lot upon which it was situated for partition among his 
heirs at  law, and in said special proceeding the said lot was duly sold 
under order of the Superior Court of Bertie County to Tobitha S. 
Mizell, Emma Morris and Cassie Morris by deed of record 6 Norember, 
1897, Book 91, page 303, Bertie County register of deeds' office, since 
which time the defendants, Tobitha S. Mizell, Emma Morris Harrell and 
Castine Morris Persons have been in  possession of the sa.d property up 
to the burning of the said house on 16 November, 1925." 

Upon the admission and reading of the deed from David Outlaw to 
John S. Sheppard, his Honor was of the opinion, and so held that the 
said deed conveyed not only the house upon the lot of land in question, 
but conveyed the land upon which i t  stood. 

The following issue was submitted to the jury: "Did the defendants, 
Tobitha S. Mizell, Emma Morris Harrell, Castine Morris Persons, and 
those under whom they claim, occupy the 'Sheppard Store Lot,' and 
hold the same adversely for seven years or more between the years 1856 
and 18912'' 
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The jury answered the issue Yes, and from judgment upon the verdict 
the town of Windsor appealed. 

Craig & Pritchet t  for, t o w n  of Windsor.  
H u g h  G. Hor ton  for heirs a t  law of J .  8. Sheppard.  

BROGDEN, J. Does the conveyance, by deed, of "a certain house or 
tenement" include the land upon which said house is situate? The 
identical question was involved in the case of Broadhurst  v. Xewborn ,  
171 N .  C., 402. The Court said: "The devise of a 'house,' when re- 
ferring, as in this case, to the dwelling-house of the owner, has been 
held the equivalent of the word messuage, and, in the absence of some 
term or clause restrictive of its meaning, it is said to convey the lot 
on which the dwelling is situate, together with the outbuildings cus- 
tomarily used by the owner as a part of his residence." To the same 
effect is W i s e  v. Wheeler ,  28 N .  C., 196. The language of the Court is 
as follows: "We think his Honor was correct in his decision, as to the 
construction of the deed. The court was called on by the plaintiff's 
counsel, to put a construction on it. By a conveyance of the store-house 
and the other houses, the lot upon which they stood was also conveyed, 
as there is nothing in the deed to control the description, and exclude the 
lot; and because the deed does convey all of the grantor's property, of 
every kind." I n  the W i s e  case, supra, the language was as follows: 
"The store-house wherein Wheeler had a store, now occupied by him as 
a post office, with the outhouse and office adjoining." 

The Supreme Court of Appeals of West Virginia referred to the 
question in Sta te  v. Board of Education,  76 S. E., 127, quoting with ap- 
proval Devlin on Deeds, section 1200, as follows: "Courts have fre- 
quently decided that a conveyance of a building or barn, used as a term 
of description, will convey the land on which the building or structure 
is erected." I t  has been further held that "a grant of a house includes 
land under it." H a w k i n s  v. Wilson ,  1 W. Va., 117. Also in Gidley v. 
Lovenberg, 79 S. W., 835, the Court of Appeals of Texas said: "That 
the term 'buildings' or 'houses' include the real estate on which they are 
situate, unless the general meaning of the terms is modified by the 
language of the context, has been decided." Cassiano 21. Ursuline 
Academy,  64 Texas, 675. I t  has been held that the conveyance of "a 
certain tenement, being one-half of a corn-mill, with all privileges and 
appurtenances" includes the land upon which the building stands as 
well as water privileges. Gibson v. Brockway,  8 N.  H., 465. See note 
15 L. R. A., p. 652. 

The town of Windsor contends that the condition in the warranty 
clause of the deed to the effect that the grantor would "warrant and de- 
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fend the title to said house or tenement (but not the land upon which 
it is situated)," indicates an  intention on the part of the grantor to ex- 
clude the land. We do not concur in  this construction. The conveyance 
has all the indicia of a formal conveyance of real estate. I t  is familiar 
learning that such formality is neither required nor usual in sales of 
personal property. The words of the warranty clause "but not the land 
upon which i t  is situated" are placed in parentheses, and, as we con- 
strue them, constituted a declaration upon the part  of the grantor that 
he  did not warrant the title to the land because the land was situated in 
a public street of the town of Windsor. 

I t  is to be observed that a t  the time the deed was made and possession 
taken thereunder by The grantee, that  there was no statute of limita- 
tions barring the right to acquire title to a public 101, street, lane, 
allep, square or other public way of any kind by reason of any occupancy 
thereof. Such a statute of limitations mas enacted on 3 March, 1891, as 
will appear by reference to Public Laws 1891, chapter 2i24, now C. S., 
435. Therefore, the grantee and those claiming under him were in  
possession of the property for thirty-five years prior to i;he passage of 
the statute of limitations. There was sufficient evidence clf adverse pos- 
session to be submitted to the jury and the verdict of the jury, upon the 
record, is determinative of the controversy. 

Xo error. 

RIAGGIE &I. STEWART, ADMIRISTRATRIX OF SAMUEL E. STEWART V. 

FRAKR STEWART ET AL. 

(Filed 18 April, 1928. ) 

Descent and Distribution-Persons Entitled-Illegitimate Children Made 
Legitimate by Subsequent MarriagoStatutes-Retroa~ctive Statutes. 

The statute of 1917, now C. S., 279, making a bastard child legitimate 
for the purposes of inheritance from his putative father when the father 
afterwards marries the mother, is, by its express terms retroactive as 
well as prospective in effect; and upon the dying intestate of the father, 
under the facts of this case, the son is entitled to the balance of the 
proceeds of the sale of land to make assets to pay debts, subject to his 
mother's dower right, after paying creditors and court costs, as against 
the collateral heirs of the father. 

APPEAL by defendants, other than F rank  Stewart, from Shaw, J., a t  
Fe.bruary Term, 1928, of FORSYTH. Affirmed. 

Proceeding for sale of land for assets, and for the determination of 
a controversy between defendants, F rank  Stewart, of the one part, and 
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h is  codefendants, of the other part, as to which of them is  entitled to 
the balance of the proceeds of the sale of the land, after the payment 
of the debts of the deceased, and the costs of administration. 

I t  is  admitted that  hfaggie M. Stewart, widow of deceased, is entitled 
to dower in said land. 

The  defendant, Frank Stewart, contends that  he  is the only child of 
Samuel E. Stewart, deceased, and is therefore his sole heir a t  lam; this 
contention is  denied by his codefendants, who contend that  as brothers 
and sisters, and children of deceased sisters, of Samuel E. Stewart, they 
are his heirs a t  law, and are therefore entitled to any sum which may 
be in the hands of the administratrix, arising from the sale of the land, 
for distribution, after the payment of the debts of the deceased, and 
the costs of administration. 

The  court was of opinion that  upon the facts agreed, defendant F rank  
Stewart is  the sole heir a t  law of Samuel E. Stewart, deceased. 

From judgment in accordance with this opinion, defendants, other 
than Frank Stewart, appealed to the Supreme Court. 

Wal lace  d W e l l s  for appellants.  
R. JI. W e a v e r  and  Has t ings  d? Booe for F r a n k  S tewar t ,  appellee. 

C O K ~ Y ~ R ,  J. Samuel E. Stewart died on 19 August, 1926. At the date 
of his death, he  was seized in fee and in  possession of lands situate in 
Forsyth County, and described in the petition heroin. H i s  widow, Maggie 
&-I. Stewart, was duly appointed administratrix of deceased, and has 
instituted this proceeding for the sale of the lands of her intestate, for 
assets. She  has joined as defendants in this proceeding Frank Stewart, 
who contends that  he is the sole heir of Samuel E. Stewart, and his 
surviving brothers and sisters, and the children of his deceased sisters, 
all of whom deny that F rank  Stewart is the heir of Samuel E. Stewart, 
and contend that  they are his heirs. The only question presented for 
decision arises out of the conflicting contentions of the defendants as to 
which of them is entitled to the balance that  may remain in the hands 
of the administratrix, out of the proceeds of the sale of the lands of her 
intestate, after the payment of his debts and the costs of administration. 

F rank  Stewart was born on 8 July,  1895. A t  the date of his birth, his 
mother was unmarried. She  charged that  Samuel E. Stewart was the 
father of F rank  Stewart and tha t  she had been seduced by him. On 28 
July,  1895, Samuel E. S teva r t  and the mother of F rank  Stewart mere 
married. They lived together as husband and wife for several months, 
when they separated. I n  May, 1900, the bonds of matrimony existing 
between them were absolutely divorced by a decree rendered in an  action 
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instituted in 1893 in the Superior Court of Forsyth County by Samuel 
E .  Stewart against his wife, the mother of Frank Stewart. The ground 
for divorce was abandonment. After the separation of Samuel E. 
Stewart and his wife, Frank Stewart lived with his mother. Samuel E .  
Stewart was the reputed father of Frank Stewart. Both Samuel E. 
Stewart and his divorced wife subsequently married again. No children 
mere born to Samuel E. Stewart of his second marriage. 

I n  1917, the General Assembly of North Carolina enacted a statute, 
which is now C. S., 279. I t  is in words as follows: 

"When the mother of any bastard child and the reputed father of 
such child shall intermarry or shall have intermarried at  any time after 
the birth of such child, the child shall in all respects after such inter- 
marriage be deemed and held to be legitimate and entitled to all the 
rights in and to the estate, real and personal, of its father and mother 
that it would have had had it been born in lawful wedlock." 

Upon the facts agreed, by virtue of the statute, Frank Stewart was the 
heir of Samuel E. Stewart, at his death, in 1926. Samuel E .  Stewart, 
having died intestate, all the lands of which he was seized in fee de- 
scended to Frank Stewart, subject to the dower of the widow of Samuel 
E. Stewart, and subject to sale for assets for the payment of the debts 
of the deceased, and of the costs of administration. Ely its express 
language, the statute is retroactive as well as prospective; by its terms 
the status of Frank Stewart in his relation to his reputed father, Samuel 
E .  Stewart, at  the date of the death of the latter, was fixed. We concur 
with the opinion of the learned judge of the Superior Court that Frank 
Stewart is the heir of Samuel E. Stewart. There is no error in the 
judgment. I t  is 

Affirmed. 

N. 0. COVINGTON v. HANES HOSIERY MILLS CO., ET AL. 

(Piled 18 April, 1928.) 

Appeal and Error--Requisites and Proceedings for Appeal-Rules of 
CourtBriefs-Prosecution of Appeal-Dismissal. 

The rules of the Supreme Court regulating the prosecution of appeals 
are mandatory, and must be equally observed, or the case will be dis- 
missed. Apply Estes v. Rash, 170 N .  c., 341, as to the requirements of 
appellant in fowna pauperis. 

APPEAL by plaintiff from Lyon, Special Judge, at September Term, 
1927, of FORSYTH. 
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Civil action to recover for a personal injury, resulting in damage to 
plaintiff's leg and ankle, alleged to have been caused by the negligence 
of the defendants. 

L. TIr. Ferguson and W .  L. Norris  for plaintiff. 
H .  2. Taylor and Fred 41. Parrish for defendant, Southern Construc- 

tion Company. 
X a n l y ,  Hendren & Womble for defendant, H .  H.  Stewart. 

STACY, C. J. From a judgment of nonsuit, entered at  the close of 
plaintiff's evidence, 23 June,  1927, in  the Forsyth County Court, plain- 
tiff appealed to the Superior Court of said county, where the judgment 
of the county court mas upheld and affirmed, September Term, 1927. 
Notice of appeal to the Supreme Court was given at  said term and 
plaintiff allowed to appeal in forma pauperis. The record was filed in 
this Court 16 Narch,  1928, and the case called for argument 3 April, 
upon the call of the docket from the Eleventh District, the district to 
which it belongs. K O  brief has been filed by plaintiff, appellant, but we 
are referred in  one of his assignments of error to a brief filed in the 
Superior Court, and invited to examine the authorities cited therein. I t  
does not appear that the appellees are even aware of the presence of the 
case on our docket, as they have filed no brief and lodged no motion to 
dismiss the appeal. 

I t  seems that the appellant has allowed the case to take i ts  course 
"like a log floating down a stream" since it was docketed here, and, as 
all who are acquainted with our rules would expect, i t  has now "crossed 
the bar and is drifting out to sea," i .  e., the appeal is dismissed. 

We  have said in a number of cases that a lawsuit is a serious matter 
and should be given such attention as a prudent man gives to his im- 
portant business. Lumber Co. v. Chair Co., 190 N. C., 437, 130 S. E., 12. 
"When a man has a case in court, the best thing he can do is to attend 
to itn-Clark, C. J., i n  Pepper v. Clegg, 132 N .  C., 312, 43 S. E., 906. 

The rules governing appeals in the Supreme Court are  mandatory 
and not directory. They may not be abrogated or set a t  naught (1) by 
act of the Legislature, (2 )  by order of the judge of the Superior Court, 
( 3 )  by consent of litigants or counsel. S, v. Crowder, anfe,  335. The 
Court has not only found i t  necessary to adopt them, but equally im- 
p e r a t i ~ e  to enforce them and to enforce them uniformly. TValler I ! .  

Dudley, 193 N.  C., 354, 137 S. E., 149. 
For  the  convenience of litigants, counsel and the Court, a fixed sched- 

ule is arranged for each term of the Court and a time set apart  for 
the call of the docket from each of the judicial districts of the State. 
The calls are made in  the order in which the districts are numbered. 
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I t  can readily be seen, therefore, that, unless appeals are ready for 
argument at  the time allotted to the district from which they come, a 
disarrangement of the calendar necessarily follows, and this often re- 
sults in delay and not infrequently in serious inconvenience. The work 
of the Court is constantly increasing, and, if it is to kwp up with its 
docket, an orderly procedure, marked by a due observance of the rules, 
must be maintained. Womble v. Gin Co.. 194 N .  C.. 577. When 
litigants resort to the judiciary for the settlement of their disputes, 
they are invoking a public agency, and they should not fcrget that rules 
of procedure are necessary, and must be observed, in order to enable 
the courts properly to discharge their duties. Battle z. Xercer, 188 
PI'. C., 116, 123 S. E., 258. 

Speaking to a similar situation in Estes v. Rash, 170 N. C., 341, 87 
S. E., 109, Walker, J., delivering the opinion of the Court, said: "So it 
follows that we would affirm the judgment should we consider the case 
upon the legal merits involved in  the motion, but we must dismiss the 
appeal for noncompliance with the recent rule of this Court requiring 
the clerk to notify all those who appeal in forma pauperis, when docket- 
ing appeals, to file six typewritten copies of the record, including case 
on appeal and briefs, for the use of the clerk and the judges of this 
Court. We have found it ne-cessary to adopt this rule in order that 
we may intelligently transact the business of the Court, by a fair under- 
standing of the case as the argument of counsel proceeds. All briefs of 
appellants should be prefaced by a clear and concise statement, showing 
the nature of the case and the facts bearing upon the assignments of 
error. The rule of this Court positively requirm this to be done, and we 
again direct attention to it, as it has not been observed in many cases, 
and it must be complied with. A brief not containing such a statement 
does not conform to the rule, and hereafter the latter will be strictly 
enforced, as a compliance with it is so essential in the hearing of causes, 
and is quite indispensable. This applies to all appeals. Recently we have 
adopted a rule in regard to filing copies of records and briefs in pauper 
appeals of which parties and their counsel will take notice, without any 
special warning from the clerk. There must be, under this rule, six 
copies each of the record and the appellant's brief. The clerk has in- 
formed us that appellant in this case had received notice of the rule, 
and, not having complied with it, we dismiss the appeal." 

For like reason, and on authority of the Estes case, the present appeal 
must be dismissed. 

Appeal dismissed. 
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STATE v. JOE TOLER. 

(Filed 18 April, 1928.) 

1. Criminal Law-Criminal Negligence-Instruction as to Statute En- 
acted After Offense Held Error-Manslaughter. 

The statute requiring those driving automobiles to keep on the right- 
hand side of the center of the highway went into effect 1 July, 1927, and 
upon the trial for manslaughter, for the negligent killing of a pedestrian 
occurring prior to that time, it  is reversible error for the judge to in- 
struct the jury as  to this requirement for their consideration in reaching 
a verdict under evidence tending to show the defendant's violation thereof. 

2. Sameproof  of Ordinance of State Highway Commission. 
An ordinance of the State Highway Commission as  to the safety of the 

road, when bearing upon the question of the defendant's guilt under an 
indictment of manslaughter arising from the alleged negligent driving on 
the State highway, must be properly introduced in evidence in order to 
support an instruction thereon bj: the judge. 

CRIMINAL ACTION before Stack,  J., a t  December Term,  1926, of 
CASWELL. 

T h e  deafendant was indicted f o r  manslaughter  f o r  the  negligent killing 
of J o r d a n  Edwards,  with a n  automobile owned a n d  operated by  t h e  de- 
fendant .  T h e  killing occurred on 2 December, 1926. T h e  defendant was 
convicted and  sentenced t o  t h e  State's prison a t  h a r d  labor  f o r  not less 
t h a n  five nor  more t h a n  seven years, f r o m  which judgment h e  ap- 
pealed, assigning errors. 

Glidewell, Dunn & Gwynn  for defendant. 
Attorney-General Brummi t t  and Assistant Attorney-General hTash for 

fhe State. 

BROGDEN, J. T h e  t r i a l  judge charged t h e  j u r y  as  follows: "The law 
also requires t h a t  i n  the  use of these highways we shall go to t h e  right- 
h a n d  side, keep to the  r igh t  of t h e  center of t h e  highway, except in  
passing or  exceptional cases; but,  i n  t h e  general  rule  you must  keep 
to the  r ight  of t h e  center of the  h ighway;  and  if you violate t h a t  regu- 
la t ion i t  is  a misdemeanor." T h e  court f u r t h e r  charged:  "The S t a t e  
has  offered evidence tending to show tha t  t h e  defendant lvas traveling 
on t h e  wrong side of t h e  road ;  t h a t  t h e  deceased mas walking on  the  
left of the  center of the  h ighway;  and, on th i s  point I charge you t h a t  
t h e  law requires  a pedestrian to  walk on the  left-hand and  not on the  
r ight-hand;  this  requirement of going on the  r ight-hand applies t o  
uehicles; arid pedestrians o r  people on foot a r e  required by lam to go 
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on the left-hand side. The reason is you can see the cars coming on 
your side and if those coming from the rear will observe the law they 
will pass you; so, the law is that the ~edestr ian must walk on the left 
of the center of the road and there is evidence tending to show that 
the deceased was on the left of the center of the road." 

I n  instructing the jury that the law required drivers of automobiles 
to keep on the right-hand side or to the right of the center of the high- 
way, the trial judge evidently had in mind section 9, chapter 148, of the 
Public Laws 1927. This law, however, did not go into  effect until the 
first of July, 1927. But  the defendant is charged with committing the 
crime of manslaughter on 2 December, 1926, or some months prior to 
the time when the statute became effective. I n  other words, at  the time 
of the killing it was not an unlawful act for the driver of an automobile 
to fail to "keep to the right of the center of the highway." While i t  is 
true that the defendant was not indicted for a violation of the traffic 
law, yet the record discloses that the violation complained of was pre- 
sented to the jury as an element upon which conviction foi: manslaughter 
would be warranted. The exception to such instruction is sustained. 
S. v. Bond, 49 N. C., 9 ;  8. v. Bell, 61 N. C., 76; S. v. Denton, 164 N. C., 
530. 

The second instruction to the jury to the effect that the law required 
a pedestrian to walk on the left-hand and not on the right-hand was 
based upon section 29 of certain ordinances passed by the State Highway 
Commission under authority of Public Laws 1923, chapter 160. The 
identical section was referred to  by the Court in Radford v. Young, 
194 N. C., 747. This ordinance of the State Highway Commission was 
neither proven nor introduced in  evidence so far  as the record discloses. 
I t  does not come within that class of legislative enactments of which 
the courts will take judicial notice. Durltam v. R. R., 108 N .  C., 399; 
S. v. R. R., 141 N.  C., 846. At least, if such ordinance has been en- 
acted by the highway commission or contained in any printed pamphlet, 
there should have been some evidence showing that the ordinance had 
been duly enacted, or that it had been printed in a pamphlet by authority 
of the highway commission. 

For the error specified, we are of the opinion that the defendant is 
entitled to a 

New trial. 
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J. M. MOTSINGER v. CYNTHIA HAUSER ET AL. 

(Filed 18 April, 1928.) 

Limitation of A c t i o n c E v i d e n c ~ P a r o l  Evidence Not Admissible to 
Show that Action is Continuation of One Nonsuited--Question of 
Law. 

The question as to whether an action is a continuation of a former 
one so as to bring it within the provisions of C. S., 415, allowing the 
same to be brought one year from nonsuit, in relation to the statute of 
limitations, is one of law to be decided from the original complaint, and 
when no complaint is filed in the prior action, the identity of the causes 
of action may not be shown by parol evidence. 

APPEAL by plaintiff from Shaw, J., at September Term, 1927, of 
DA~IDSOK. 

Civil action for slander and malicious prosecution. 
From a judgment of nonsuit, entered on motion of defendants at  the 

close of plaintiff's evidence, the plaintiff appeals. 

W .  E. Brock and Phillips B Bowers for plaintiff. 
A. B. Cummings for defendants. 

STACY, C. J. I t  is conceded that plaintiff's cause of action is barred 
by the statute of limitations unless the identity of the present suit with 
one previously entered and nonsuited, in which no complaint was ever 
filed, can be shown by parol, so as to bring i t  under the saving provision 
of the statute allowing a plaintiff, upon payment of costs, to commence 
a new action within a year after such nonsuit in the original action. 
C. S., 415. I n  other words, as no complaint was filed in the first action, 
so as to enable the court to inspect it and thus determine its character, 
can the plaintiff show by parol that the present action is but a con- 
tinuation or renewal of the first, or that it is "the same candle blown out 
and lighted again"? We think not. The question is one of law for the 
court on comparison of the pleadings, and not one of fact for the jury. 
This was the holding in Young v. R. R., 189 N. C., 238, 126 S. E., 600; 
and on authority of the Young casa, the present judgment must be 
upheld. 

Affirmed. 
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G E O R G E  D. B I Z Z E L L  A K D  L. D .  E D W A R D S ,  TRADING AS E I Z Z E L L  GRO- 
C E R Y  COMPANY, v. N. C. MITCHELL. 

(Filed 15 April, 1925.) 

1. Replevin-Right of Action and Defenses-Filing Band Does Xot 
Admit Grounds of Attachment. 

By filing a replevy bond for the retention of his property the defendant 
in attachment does not admit the allegation of fraudulent concealment 
or other such statutory grounds upon which the attachmt?nt was issued. 
C. S., 814, 815. 

2. Appearance--IQhat Constitutes General Appearance--Filing Replevy 
Bond. 

The giving of a replevy bond is equivalent to a general appearance 
entered by a defendant in attachment, and is a waiver of the irregu- 
larities, if any, in the service of summons, or the necessity of such se r~ ice ,  
and estops the defendant from denying ownership of the 1n'ol)erty levied 
on, but it  does not estop defendant from traversing the truth of the allega- 
tion on which the attachment is based. 

3. Replevin-Right of Action and Defenses-When Motion to Vacate At- 
tachment Can Be Made--Surety's Liability on Replevy Bond. 

When the defendant in attachment enters a general sppearance and 
traverses the allegations of fraudulent concealment of his property upon 
which the attachment was based, and gives a replevin bond to retain 
the possession of the property attached, with the requiled surety, and 
upon the trial the issue a s  to fraud is found in his favor, the surety on 
the replevy bond is discharged from liability, and it  is not necessary that 
a motion to vacate the attachment be previously made. 

4. ReplevinJudgment-Judgment Against Surety on F:eplevin Bond 
Cannot Be Had Summarily. 

Judgment against a surety on a replevy bond in attachment cannot 
be ordered in the main action unless he has made himself a voluntary 
party therein, the ordinary remedy being by separate action against him. 

APPEAL by plaintiffs f r o m  Grady, J., a n d  a jury, a t  October Term,  
1927, of WAYKE. K~ error .  

T h i s  action is  brought by plaintiffs against defendant, N. C. Mitchell, 
t o  recover a debt f o r  supplies a n d  advances. T h e  action was commenced 
i n  Wayne  County on  1 4  September, 1925, and t h e  summons issued to 
Greone County returnable on  25 September. 1925. I t  was served on 
defendant 19 September, 1925. A w a r r a n t  of a t tachment  was sued out.  
T h e  affidavit on which i t  was based alleges the  indebtedness and  recites 
"That  the  said N. C, Mitchell keeps himself concealed therein with in- 
tent to  avoid t h e  service of summons ( o r )  t h a t  t h e  said N. C. Mitchell 
is  about  t o  assign, dispose of (o r )  some of his  property with intent  to  
defraud h i s  creditors." T h e  w a r r a n t  of a t tachment  recites "that the  
abore  named (N. C. hlitchell) h a d  disposed of, a n d  i s  about t o  dispose 
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of some of his property, with intent to defraud his creditors. You are 
forthwith commanded to attach and safely keep all the property of the 
said N. C. Mitchell i n  your county or so much thereof as may be suffi- 
cient to satisfy said demand, with costs and expenses, and you will make 
due return thereof to the said court at the term to be held on 3 Septem- 
ber, 1925." The  warrant was issued to  Greene County and the property 
is set forth in the undertaking below. 

The defendant's undertaking in attachment is  as follows: 
"Whereas, by virtue of a writ of attachment issued in the above 

entitled case on 14  September, 1925, the sheriff of Greene County did 
seize and levy on the following described personal property belonging to 
defendant, to wi t :  Defendant's interest in 35 bales cotton; 15,000 pounds 
of tobacco, 120 barrels corn, one Ford automobile, eight mules, 4 cows, 
1 lot farming implements. 

"Xow, therefore, we, N. C. Mitchell and H. L. Bizzell, undertake in 
the sun1 of $10,000.00 that  the said defendant will return the said prop- 
erty to the said officer, if such said officer shall deliver i t  to him, pro- 
r iding said plaintiffs recover judgment in said action, and pay all costs 
awarded against h im;  or in default thereof will pay to said plaintiffs 
the value of said property and all costs and damages that  may be 
awarded against him in said action. Witness our hands and seals, this 
21 September, 1925. N. C. Mitchell, H. L. Bizzell." 

The  judgment of the court below is as  follows: "Present and presid- 
ing:  Henry  A. Grady, judge: This  cause coming on to be heard before 
the court and jury, and the jury having returned the following verdict, 
to wit : 

"1. I n  what amount, if anything, is the defendant indebted to the 
plaintiffs? Answer: $2,582.48, with interest from 1 January,  1925. 

"2. What was the value of the property levied upon by the sheriff 
under warrant  of attachment ? Answer : $3,000 (by consent). 

"3. At the time the warrant  of attachment was issued, had the 
defendant kept himself concealed with intent to avoid service of sum- 
mons? Answer: No. 

"4. At the time the warrant of attachment was issued, had the de- 
fendant assigned, disposed of, or was he  about to assign or dispose of his 
property with intent to defraud his creditors? Answer: No. 

"And it appearing to the court that  a warrant  of attachment was 
issued in this cause on or about 14  September, 1925, and that  the sum- 
mons and warrant of attachment were served on the defendant on 19 
September, 1925, and tha t  a bond was filed by the defendant under 
section 813 (C. S., 815) of Consolidated Statutes, with Herbert L. 
Bizzell as surety thereon, said bond being in the penal sum of $10,000; 
and it further appearing to the court that  no motion was made prior 
to the trial for the vacating or setting aside of said warrant of at- 
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tachment; and the defendant having moved pending the trial and before 
verdict that said warrant be vacated, and having filed affidavits in sup- 
port of said motion, and no affidavits or evidence having been filed or 
offered by the plaintiffs in denial of the facts set up in said affidavits, 
the court finds as a fact that a t  the time of the issuance of said warrant 
the defendant was not keeping himself concealed for the purpose of 
avoiding the service of process, but that the summons was served upon 
him; and the court finds as a fact that the defendant ha.d not disposed 
of any of his property, nor was he attempting to dispose of same for the 
purpose of defrauding his creditors, and that the allegations of the 
affidavit upon which said warrant was issued were untrue in fact; now 
upon the findings of the fact above set out, and upon the verdict, i t  is 
ordered and adjudged that said warrant of attachment be and the same 
is vacated and set aside, and the surety on the replevin band, Herbert L. 
Bizzell, is discharged from all liability thereon. I t  is further ordered 
and adjudged that the plaintiff recover of the defendant, :N. C .  Mitchell, 
the sum of $2,582.48, with interest on the same from 1 ,January, 1925, 
and the costs of this action to be taxed by the clerk." 

J .  Faison Thompson for plaintiff. 
Kenneth C. Royal1 for defendant. 

CLARKSON, J. The sole question presented on this appeal is H. L. 
Bizzell, the surety on the undertaking, released? No motion to vacate 
the attachment having been made before a replevy bond was given, but 
the jury and the judge each having found as a fact at  the trial that no 
grounds of attachment did exist, was the court in error in vacating the 
attachment and discharging the surety on the attachment bond? We 
think not. We decide i t  here on the theory i t  was tried in the court 
below. 

We must note in the beginning that this is an attachment proceeding- 
a provisional or ancillary remedy. We are governed by the statutes on 
the subject. I n  approaching the main subject we outline some of the 
decisions and the statutes applicable in attachments. 

I t  is well settled in this jurisdiction that the findings of fact by the 
court below in matters of this kind are binding on this Court, if there 
is competent evidence to support them. Renney v. Hotel Qo., 194 N .  C., 
44; Brann v. Hanes, ibid., 571. "It is a provisional remedy and as such 
does not affect the decision of the case upon its merits." Mohn v. 
Cressey, 193 N. C., at  page 571. 

I n  an action before a justice of the peace, where the jurisdiction is 
conferred for the debt. "Want of authority in  the justice to issue 
original process to any county other than his own did riot inhibit the 
running of the warrant of attachment to another county, or the service 
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of a notice upon the garnishee to appear before the court to which the 
attachment was returnable to answer upon oath as the statute provides; 
for issuing the warrant was only incidental to the original action." 
Mohn case, supra. 

C. S., 814, is as follows: "When the defendant has appeared in such 
action, he may apply to the court in which i t  is pending, or to the judge 
thereof, for an order to discharge the attachment; and if the order is 
granted, all the proceeds of sale, and moneys collected in the action, 
and all property attached remaining in the hands of any officer of the 
court, under any process or order in the action, shall be delivered or 
paid to the defendant or his agent, and released from the attachment. 
Where there is more than one defendant, and the several property of one 
of them has been seized by virtue of the order of attachment, the de- 
fendant whose several property was seized may apply in like manner for 
relief." 

C. S., 815, in part, is as follows: "Upon the application provided for 
in the preceding section the defendant must deliver to the court an 
undertaking in at  least double the amount claimed by the plaintiff in 
his complaint, executed by two sureties residing in this State, approved 
by the court, to the effect that the surety will, on demand, pay to the 
plaintiff the amount of judgment that may be recovered against the d e  
fendant in the action, not exceeding the sum specified in the under- 
taking," etc. See, also, C. S., 813. 

I f  the undertaking is not given, provision is made as follows (C. S., 
827) : "The defendant, or person who has acquired a lien upon, or 
interest in, his property before or after it was attached, may at any time 
before the actual application of the attached property, or the proceeds 
thereof, to the payment of a judgment recovered in the action, apply to 
the court having jurisdiction. to vacate or modify the warrant, or to 
increase the security given by the plaintiff, or for one or more of those 
forms of relief, together or in the alternative, as in cases of other 
provisional remedies." Byrd v. iViven.s, 189 N.  C., p. 621. 

Under C. S., 802, "the warrant of attachment may be granted to ac- 
company the summons or at  any time thereafter." 

The purpose of an attachment is to conserve the property for eventual 
execution after the action shall have proceeded to judgment. N f g .  Co. v. 
Lumber Co., 177 N. C., 404; Hambley v. White,  192 N. C., p. 31; 
SaZiba v. Mother Agnes, 193 N.  C., 251. The debtor may procure its 
release by giving undertaking in the manner provided by the statute 
(supra). 

A personal judgment rendered against a nonresident is a nullity, un- 
less he has been served with process or enters a general appearance. 
Bridger v. Mitchell, 187 N.  C., 374; Adams v. Packer, 194 PI'. C., 48. 
I f  property of a nonresident is attached or brought under control 
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of the court by appropriate process, the court has jurisdiction of the res 
and the judgment extends only to the value of the property. A d a m  case, 
supra. 

The complaint in the present action alleges: '(That the said N. C. 
Mitchell keeps himself concealed therein with intent to avoid the service 
of the summons (or) that the said N. C. Mitchell is about to assign, 
dispose of (or) some of his property with intent to defraud his creditors." 

The prayer for judgment: "(1) For the sum of $8,917.37, with 
interest from 23 September, 1925; (2)  That this account be declared 
a specific lien on the property levied on under a warrant of attachment 
issued in this cause; (3) That the property levied on under this war- 
rant of attachment be condemned to be sold to satisfy this judgment.'' 

The defendant in his answer denies the allegations upon which the 
warrant of attachment was based. H e  prays "that the warrant of at- 
tachment procured by plaintiff in this action be vacated and dismissed." 

The record shows at the beginning of the trial defendant made a 
motion to vacate the attachment upon affidavits, also iawes were sub- 
mitted to the jury as appears in the record. 

6 C. J., sec. 695, p. 337, is as follows: "As a bond for the redelivery 
or forthcoming of the property, or which does not dissolve or discharge 
the attachment, will not prevent defendant from moving thereafter to 
discharge the same, it follows that the giving of such a bond does not 
bar a subsequent motion or other proceeding by defendant to vacate the 
attachment, although it has been held that the giving of a forthcoming 
bond is an admission of the validity of the levy, which estops defendant 
from moving to quash it. So, also, where the bond does not dissolve the 
attachment without an order of discharge, the giving of the bond does 
not preclude defendant from moving to dismiss the attachment, and 
a replevy bond does not preclude defendant from traversing the truth 
of the grounds of attachment, or from moving to dismiss the attach- 
ment." 

6 C. J., sec. 696, at page 338, says: "Where, however, defendant gives 
a dissolution or discharge bond, or a bond conditioned to perform the 
judgment, which operates to discharge the attachment idtogether, and 
makes the obligors unconditionally liable, this would seem to render 
immaterial the validity or even the existence of the grounds on which 
the attachment was based. As to this, however, the authorities are not 
uniform, and while the decided weight of authority is in support of the 
view that the giving of such a bond operates as a waiver on the part of 
the attachment defendant to move for a dissolution of i;he attachment 
thereafter, and estops him to deny the sufficiency of the grounds on 
which it was issued or the regularity of the proceeding, the courts of a 
number of states adhere to the view that defendant may proceed to 
vacate the attachment notwithstanding the giving of such a bond." 
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6 C. J., sec. 1076, a t  page 463, i n  par t  says: "As to the time of hear- 
ing the issues formed upon a plea of abatement or answer traversing 
the attachment affidavit, the practice is  riot uniform. I n  some jurisdic- 
tions such issues should be disposed of before the tr ial  of the main action, 
in other jurisdictions the issue may be tried before a tr ial  on the merits, 
or  may be tried either before or with the main case, while i n  still other 
jurisdictions the practice is to t ry  the issue as to the propriety of the 
attachment together with the issues in  the principal action." 

I t  will be noted that under 6 C. J., latter par t  of section 696, supra, 
i t  is said:  "The  courts o f  a number o f  states adhere to the view that 
defendant may proceed to vacate the attachment notwithsfanding the 
giving of such a bond." 

T o  substantiate the position, among other cases Bates e. Killian, 
17 S. C., 553, is cited. 

In Lumber Co. v. Buhmann,  160 X. C., a t  page 389, this Court quotes 
freely from the opinion in the Bates case, supra, and says: "When there 
is  any fatal  defect i n  the  attachment proceedings, parties would doubt- 
less avail themselves of the chance offered to attack the process and 
vacate the same, thereby releasing the property from the lien without any 
further liability. The  relief provided by Revisal, secs. 774 (C. S., 814), 
and 775 (C. S., 815), wa, without doubt intended primarily to provide 
for those cases where the attachments are regular and valid, and yet 
where it would be a hardship to the debtor if he is deprived of the use 
and enjoyment of his property during the pendency of the action. This  
remedy respects the interests of both creditor and debtor, as i t  gives the 
creditor a security in the form of an undertaking, which is, by the law, 
considered as reliable as  the lien displaced by it,  and an adequate pro- 
tection, while the debtor is  restored to  the possession of his property. 
Bafes v .  Killian, supra. I t  appears tha t  an  undertaking was given to 
the sheriff for the release of the property, but what effect i t  will 
ultimately have in securing the plaintiff's claim, if established, is not 
now before us for decision." 

Plaintiffs cite the cases of Pearre v. Folb, 123 N.  C., 239; Thompson 
v. Dillingham, 183 W. C., 566, to  sustain their position. Defendant 
cites J f f g .  Co. 21. Steinmetz, 133 N.  C., 192; H f g .  Co. v .  Lumber 
PO., 177 K. C., 404; Richardson v. Woodruff, 178 N.  C., 46 a t  page 
50, to sustain his position, and says: "Pearre v. Folb, 123 N. C., 239, 
presents the question of an  irregularity in the sheriff's levy; Thomp- 
son v. Dillingham, 183 N .  C., 566, presents the question of an  irregu- 
lari ty in the bond (undertaking). T h e  appellant has not cited and, we 
submit, can cite no case that  applies this principle where the question 
is as to the grounds of attachment; and, as has been previously pointed 
out, this Court has directly intimated that  where an  issue is raised as  
to the grounds of attachment the matter must be adjudicated in the 
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regular manner." I n  the Thompson case, supra, although presenting the 
irregularity of the undertaking, the Court cites Moffitt v. Garrett, 23 
Okla., p. 398, and other cases upholding that the giving of the under- 
taking estops traversing the truth of the affidavit. We take it that the 
cases cited were on the irregularity of the undertaking. We think 
giving a bond by the defendant does not waive the validity of the statu- 
tory ground upon which the attachment was based. 

I n  the present action, i t  was based on C. S., 799, see. 2, which is as 
follows: "That the defendant is either a foreign corporation or a non- 
resident of the State, or domestic corporation none of whose officers can 
be found in the State after due diligence; or, if he is a natural person 
and a resident of the State,, that he has departed therefrom, or keeps 
himself co-ncealed therein, with intent to defraud his creditors or to  
avoid service of summons; or, if the defendant is a natural person or a 
domestic corporation, that he or it has removed or is alpout to remove, 
property from the State, with intent to defraud his or its creditors; or 
has assigned, disposed of, or secreted, or is about to assign, dispose o f ,  or 
secrete, property with like intent." 

We have come to the crossroads. We believe i t  is not consonant with 
justice to hold that giving a bond or undertaking esto:ps a defendant 
from traversing the grounds on which the warrant was based. To say 
the least, it was hardly the intent of the act allowing an undertaking 
to be given that by defendant so doing, to have his property released, 
he admitted so serious a charge made against him as in  the present 
action. That giving the bond estopped defendant from den,ying or travers- 
ing a charge reflecting on his character. I n  fact in denying the charge 
alleged in the complaint, defendant says that i t  "is utterly unwarranted 
and an unjustifiable reflection and attack upon defendant's character 
and business integrity." We think the judgment contemplated in C. S., 
815, is not only a judgment establishing the debt, but a judgment 
establishing the validity of the ground on which the ancillary remedy 
is procured, when the validity is traversed. We think the reasoning 
in the Lumber Co., case, supra, applicable to the present; action. When 
defendant gives bond the matter may be heard on affidavits before the 
trial of the main issue but if demand is made i t  may be h e a r c o n  an 
issue before the trial on the merits or i t  may be tried with the main 
issue. 

See differences in procedure on undertakings in arrest and bail, claim 
and delivery, injunction and attachment. Williams v. Perkins, 192 
N. C., p. 175; Moore v. Edwards, 192 N.  C., 446. 

Giving the undertaking by defendant waives certain irregularities. 
Giving the undertaking is a general appearance in the action. Abbitt v. 
Gregory, ante, 203. Likewise a demurrer is a general appearance. Reel 
v. Boyd, ante, 273. 
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C.  S., 490, is as follows: "A voluntary appearance of a defendant is 
equivalent to personal service of the summons upon him." I t  precludes 
and estops defendant from traversing that he is not the owner of the 
property seized under the attachment. I t  does not preclude or estop the 
defendant from traversing the truth of the allegation on which the at- 
tachment is based. 

I t  may be noted that no statute in attachment makes provision for 
summary judgment on the undertaking. The statute, C.  S., 815, supra, 
says: "That the surety will, on demand, pay to the plaintiff," etc. See 
Mahoney v. Tyler, 136 N.  C., p. 40; Williams case, supra. No summary 
judgment against the surety, H. L. Bizzell, on the undertaking in the 
attachment could be rendered in  this action. The judgment tendered by 
plaintiff, appellant, against the surety was properly denied. Of course 
by consent a surety on an undertaking on attachment can come in and 
the matter be determined in  the one action, otherwise a separate action 
must be brought on the undertaking. 

The principle involved is important and we have considered the mat- 
ter on its merits. We decide it on the theory on which it was tried in 
the court .below. Under the facts and circumstances of this case, the 
ground of attachment was traversed, it was found to be false in fact; 
the undertaking did not admit its truth, therefore the attachment being 
vacated and set aside, the surety on the undertaking is discharged. We 
find 

No error. 

THE BONNETT-BROWN CORPORATION v. C. E. COBLE. 

(Filed 18 April, 1928.) 

1. State--Relationship to Other States-Force of Judgments of Other 
State-Defenses Thereto. 

A judgment confessed upon a warrant of attorney to that effect, in 
another State recognizing its validity, will be recognized in  the courts of 
our State under the "full faith and credit" clause of the Federal Constitu- 
tion, Art. IV,  sec. 1, subject to be set aside in a suit thereon brought here, 
for fraud, or for want of jurisdiction of the court that has rendered it. 

When an action is brought here on a judgment of a court of foreign 
jurisdiction recognizing the validity of a warrant of attorney and it ap- 
pears from an entry of record in the case that the defendant had given 
the warrant upon which the confessed judgment had been entered, the 
defendant in the action here on the judgment may set up the defense that 
in fact he had not executed the warrant of attorney, but its legal effect 
is a matter of law for the court. 
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APPEAL by plaintiff from Barnhill, J., at October Term, 1927, of 
GRAKVILLE. Kew trial. 

The plaintiff brought suit on a judgment for $440 purporting to have 
been giren against the defendant in the Municipal Court of Chicago 
and at the trial introduced in evidence an exemplified transcript of the 
proceedings, the material parts of which are as follows : 

Municipal Court of Chicago. 
N C C 20B Transcript of Proceedings. 

United States of America. 

State of Illinois 
County of Cook, j ss, 

City of Chicago. 

Pleas, proceedings and judgments, before the Municipal Court of 
Chicago, held in the city of Chicago, in the county of Cook and State of 
Illinois, at  the places in the first district in said city provided by the 
corporate authorities of said city for the holding of said court in the 
year of our Lord, 1926, and the Independence of the United States, the 
one hundred and fifty-first. 

Present: Honorable W. Joseph Hill, judge of the city cmr t  of Benton, 
county of Franklin, holding a branch of the Municipal Court of Chicago, 
at  the request of the judge3 of said municipal court. 

ROBERT E. CROWE, Stats's Attorney. 
BERXARD W .  Ssow, Bai l i f .  

14ttest: James A. Kearns, clerk. 

Be it remembered, to wit, that on 14 August, AD., 1926, the follow- 
ing among other proceedings were had in said court and entered of 
record therein, to wit:  

The Bonnett-Brown Corporation, 
An Illinois Corporation 

V. 

C. E .  Coble, Doing Business 
as "Public Ledger." 

No. 1805630 COKTRACT CONFESSION. 

Now comes the plaintiff in this cause; also comes the defendant; who 
by virtue of defendant's warrant of attorney filed herein a cognovit con- 
fessing action of the plaintiff against the defendant and that the plain- 
tiff has sustained damages herein against the defendant in the sum as 
set forth in said cognovit. 
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Whereupon the plaintiff moves the court for final judgilleiit herein. 
I t  i s  therefore considered by the court that  the plaintiff hare  and recover 
of and from the defendant, C. E. Coble, doing business as Public Ledger, 
the damages of the plaintiff amounting to the sum of $440.00 in  form 
as aforesaid confessed, together with the costs by the plaintiff herein 
expended, arid that  execution issue therefor. 

T h e  defendant denied, not only the allegations of the complaint, but 
the jurisdiction of the court, and testified on the tr ial  that he had never 
been in  Illinois; that  no process had been served on h im;  and that he  
had neither accepted service, nor employed an  attorney to represent him, 
nor authorized an attorney or any other person to confess judgment 
in favor of the plaintiff. 

The  first issue was answered in the negative: 
"Was the judgment sued on in this cause rendered by the Muiiicipal 

Court of the city of Chicago, State of Illil~ois, upon service of process 
upon the defendant, or upon his voluntary appearance or confessioil of 
judgment 2" 

Judgment for the defendant; exception and appeal by the plaintiff 
upon error assigned. 

Royster & Royster for plaintiff. 
Brumnzift & Taylor for defendant. 

I 1 ~ ~ ~ s ,  J. d t  common law one of the methods of confessing judgment 
was by means of a written authority directed to one or more attorneys 
to appear for the party executing it and to  receive a declaration for him 
in an action a t  the suit of a person named therein, and thereupon to 
confess the same or to suffer judgment to pass by default. The writing 
was known as a warrant of attorney. As a rule it was given as security 
for the obligation upon which judgment was authorized, and the service 
of process Tvas not essential. C'uyk~nclnll c. Doe, 3 L. R. -1. (N.  S.), 449. 
The practice is now recognized in some of the states and in others it is 
declared to be contrary to public policy. 3 Freeman on Judgments ( 5  
rd.), see. 1303. Illinois is one of the states in which the practice is 
approved. I n  Bush v. IIanson, $0 Ill., 480, the Supreme Court remarked 
that the entry of judgment by coynovit under a warrant  of attorney is  
a proceeding accordirlg to the course of the common law, vrhich has 
been entertained by the courts i n  the ordinary exercise of their authority 
as courts of general jurisdiction. I t  appears from the exemplified tran- 
script of the proceeding that  the Municipal Court of Chicago awarded 
judgment in favor of the plaintiff by virtue of the  defendant's warrant  
of attorney. The judgment recitcs the cognovit as  "confessing action 
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of the   la in tiff against the defendant" and damages sustained by the 
plaintiff "in the sum set forth." 

I f  the judgment is valid and effective in Illinois it must be given such 
faith and credit in the courts of this State as i t  has by law or usage in 
the State in  which it was pronounced. Constitution United States, Art. 
IV,  see. 1 ;  Mills v. Duryee, 7 Cranch, 481, 3 L. Ed., 411; Andrews v. 
Andrezus, 188 U. S., 14, 47 L. Ed., 366; I n  re Chase, ante, 143. We 
quote an excerpt from the annotation appended to Egley v. Benmett, 
40 A. L. R. (Ind.), 436, 441, in which quite a number of cases on 
the subject are cited: "It is established, practically without dissent, 
that the fact that a judgment of a court of another strite was entered 
under a warrant of attorney to confess judgment executed contempo- 
raneously with the principal obligation, and without sel-vice of process 
or appearance other than that pursuant to the warrant itself, does not 
take it out of the full faith and credit provision of the Federal Con- 
stitution, or disentitle it to the recognition and effect accorded to other 
judgments of sister states, when asserted as the basis of an action or 
defense. And this is true whether or not such judgments of that kind 
are permitted in the State in which the judgment of the sister State is 
asserted." 

The principle thus stated is maintained in 2 Black on Judgments 
( 2  ed.), see. 868; 13 A. & E. ( 2  ed.), 1006; Ringman v. Paulson, 22 
A. S. R. (Ind.),  611; Tee1 v. Yost ,  13 L. R. A. (N. P.), 796; Bank v. 
Garland, 33 L. R. A. (Mich.), 83 ; Crim v. Crim, 54 I,. R. A. (Mo.), 
502; Hazel v. Jacobs, 27 L. R. A. (N. S.), (N. J.), 1066. I t  should be 
noted, however, that Article IV,  section 1, of the Federal Constitution 
must be interpreted in connection with other constitutional provisions 
and certain features of the law. Old Wayne Mut. Life Asso. v. McDon- 
ough, 204 U. S., 8, 51 L. Ed., 345. The defendant has a right to 
interpose proper defenses; he may defeat recovery by proof of any 
fraud practiced in obtaining the judgment which may have prevented 
him from having an adversary trial of the issue (Williamson v. Jerome, 
169 K. C., 215), or by showing want of jurisdiction either as to the 
subject-matter or as to the person of the defendant. &'ills v. Duryee, 
supra, and annotation in 3 L. Ed., 412; Priest v. Board of Trustees, 
232 U .  S., 604, 58 L. Ed., 750; Baker v. Baker 242 U .  S., 394, 61 
I;. Ed., 386; Arrington v. Arrington, 127 N.  C., 190; i r b y  v. Wilson, 
21 N. C., 568; Picket v. Johns, 16 N .  C., 123. The answer purports 
to set up both these defenses, but the allegation of fraud is in  reality 
only a repetition of the other plea. As authority in support of the 
jurisdiction of the Municipal Court of Chicago the appellant cites 
Davidson v. Sharp, 28 N. C., 14, in which it is said that the regularity 
of judicial proceedings in another State, according to the laws of that 
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State, cannot be inquired of here; but Miller v. Leach, 95 N .  C., 229, 
is authority for the position that  while full fai th and credit must bc 
given the judgment, as evidence, so as to preclude inquiry into the 
merits of the subject-matter, the questions of fraud and jurisdiction are 
subject to investigation. 

With respect to the defendant's challenge of the municipal court's 
jurisdiction of the subject-matter, i t  may be said that although as a 
general rule judicial notice will not be taken of the statutes and laws 
of other states which may have changed the common law (Miller v. 
R. R., 154 N.  C., 441), still in an action brought on a judgment 
rendered in another State there arises a presumption of jurisdiction, 
which of course is subject to rebuttal, if the judgment be that of a court 
of general jurisdiction. 3 Freeman on Judgments ( 5  ed.), secs. 1454, 
1455, 14.59. 

The defendant assails, not only the asserted jurisdiction of the subject- 
matter, but that also of his person, the latter being the defense on which 
he chiefly relies. The judgment contains this statement: "Now comes 
the plaintiff i n  this cause; also comes the defendant; who, by virtue of 
defendant's warrant of attorney, filed herein a cognovit confessing ac- 
tion," etc. I t  alleges the execution of the warrant of attorney and the 
consequent rendition of the judgment. This, of course, is subject to 
explanation; but the testimony in  rebuttal should be directed to the re- 
cital and not to conclusions drawn therefrom by the witness. The general 
recital that  the defendant appeared is susceptible of explanation and 
avoidance by showing that  the alleged warrant of attorney was not in 
fact executed. The vital question is whether the defendant signed such 
a paper. I f  he did, he  authorized confession of the judgment without 
service of process, and in that  event his testimony that  he had neither 
employed an attorney nor authorized any one to confess judgment for 
him would be in direct contradiction of the written instrument, and 
moreover, would involve an  inquiry into the merits of the subject- 
matter, which, under Miller v. Leach, supra, and many other cases, is 
expressly forbidden. I t  was for these reasons, no doubt, that the plaintiff 
objected to all the defendant's testimony. The legal effect of the warrant 
of a'ttorney, if executed by the defendant, was a matter, not for him, 
but for the trial court to determine. I t  was permissible for him to rebut 
the recital that he had executed the warrant of attorney, and his testi- 
mony should have been addressed to this point; but i t  was not per- 
missible for him, if he had executed the paper, to testify, as he did, to 
i ts  legal effect. The answer to the issue, i t  is true, negatives the de- 
fendant's confession of judgment; but, as we have indicated, the answer 
was based upon incompetent evidence; and for this reason the plaintiff 
i s  entitled to a new trial. 

Kern trial. 
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STATE v. BENNIE BOSWELL ET AL. 

(Filed 18 April, 1928.) 

Criminal Law-Instructions-Instruction Held Not Expression of Opinion 
by Trial Court. 

Upon the trial under an indictment for assault and larceny, where some 
of the State's witnesses were eye-witnesses and some a w e  not, and the 
defendant had admitted he was present at the time, an instruction as to 
the first class "now that is the testimony of eye-witnesses," followed by 
correct instructions as to the second class, is not objectionable as an es- 
pression of opinion by the trial judge forbidden by C. S., 564. 

APPEAL by defendant, Bennie Boswell, from Daniels, J., at October 
Term, 1927, of GUILFORD. NO error. 

Indictment for assault with deadly weapon, and for larceny of the 
sum of $125.00 in money, and of a watch. 

From judgment upon a verdict of guilty, defendant appealed to the 
Supreme Court. 

Attorney-General Brummi f t  and Assistant Attorney-General S a s h  for 
the State. 

Nines, Kelly & Boren for defendant. 

PER CURIAM. I n  support of the indictment in this action, the State 
offered as evidence the testimony of L. E. Snider, upon whom the assault 
is alleged to hare  been made, and whose property is alleged to have been 
stolen by defendant and another. I t  also offered the testimony of J. R. 
Snider, brother of L. E. Snider, who testified that  he was present a t  the 
time it is alleged that  the crime was committed. I n  corroboration of the 
testimony of these two witnesses, the Sta te  offered the testimony of 
other witnesses, who were not present when i t  is alleged that  the assault 
was made upon L. E .  Snider and when his property was stolen. 

I n  his charge to the  jury, the judge, after stating in a plain and cor- 
rect manner the testimony of L. E. Snider and J. R. Snider, said: "Now 
that  is the testimony of eye-witnesses about t he  offense alleged in the 
bill of indictment." H e  then proceeded to state the testimony of the 
other witnesses for the State, after which he stated the testimony offered 
by defendants. 

Defendant's assignment of error based upon his exceptions to the 
statement of the judge that  the testimony of L. E. Snider and J. R. 
Snider was the  testimony of eye-witnesses, cannot be sustained. They 
were the only eye-witnesses for the State. Defendant admitted that  he  
was present a t  the time and place when and where the crime is alleged 
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to have been committed. H e  denied that either he or his codefendant 
assaulted the State's witness; both testified that they won the money 
and watch of L. E. Snider, while gambling with him. The statement 
of the judge cannot be justly construed as an expression of opinion in 
violation of the statute. C. S., 564. 

The other assignments of error based upon an exception to an in- 
struction in the charge to the jury, and upon an exception, for that the 
court failed to define in the charge the crime alleged in the indictment, 
are without merit, and cannot be sustained. The charge contains a clear 
and correct definition of the crime of larceny. The indictment alleging 
all the facts which constitute the crime charged therein was read to the 
jury by the judge in his charge. The issue raised by defendant's plea of 
"not guilty" involved matters of fact, only. We find no error of law, for 
which defendant is entitled to a new trial. The judgment is affirmed. 

No error. 

STATE v. CLAY IDOL. 

(Filed 18 April, 1928.) 

Criminal Law-Evidence-Character Evidence-Admissibility and Effect. 
If a defendant testifies in his own behalf, but offers no evidence as  to 

his character, the State may offer evidence of his bad character, but 
such evidence should affect only his credibility as  a witness. S. v. Xance, 
ante, 47;  S. v. Colson, 193 N .  C., 236. 

CRIMINAL ACTION before MacRae, Special Judge, at  January-February 
Term, 1928, of GUILFORD. 

The defendant was indicted for transporting and possessing iritoxi- 
cating liquors. The evidence tended to show that the defendant and two 
companions, to wit, Wharton and Hobson, were transporting whiskey 
in an automobile. The defendant was convicted and sentenced to the 
roads for a term of one year. From judgment rendered he appealed, 
assigning error. 

Attorney-General Brummitt and Assistant Attorney-Gtmeral A7ash for 
the State. 

Allen A d a m  for defendant. 

PER CURIAM. The defendant testified in his own behalf but offered 
no testimony as to his good character. The State offered evidence of the 
bad character of the defendant. Thereupon, the judge charged the jury 
as follows : 
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"Now, there i s  some character evidence introduced. Witnesses testi- 
fied that  the  character of Wharton is  bad and the chara.cter of the de- 
fendant is bad, and some testimony as to Hobson's record in  the court. 
T h e  court charges you tha t  you will receive this character testimony and 
consider i t  both a s  substantive evidence, that  is, a s  having weight-in 
its bearing on whether or  not the defendant committed the act with 
which he is  charged, and as evidence relating t o  the credibility of the 
witnesses Wharton and the defendant.') 

T h e  exception to  the foregoing charge is sustained. 
"If a defendant testifies i n  h is  own behalf, but offers no evidence as 

to his character, the State may offer evidence of his  bad character, but 
such evidence should affect only his credibility as  a witness." 8. v. 
Nance, ante, 47; 8. v. Colson, 193 N. C., 236. 

Assistant Attorney-General Nash, with his usual candor, confesses 
error. 

New trial. 

JAMES W. MARSHALL v. WILLIAM M. HAMMOCK AND MARY 
HAMMOCK DISHER. 

(Filed 25 April, 1928.) 

1. Trusts--Resulting T r u s e H u s b a n d  and Wife. 
A trust is engrafted on the title of the husband in favor of the wife 

when he has acquired lands by deed taken to himself with money belong- 
ing to her separate estate. 

2;. Equity-Lachas--In Suit to Declare Resulting Trust. 
Where the plaintiff as heir at law of his mother seeks to engraft a trust 

in her favor on the title to lands taken by his step-father, and purchased 
with the money belonging to her, as against the children of his mother's 
second marriage, and it appears that the locus in quo hrtd been divided 
between the children of both marriages by proceedings for partition as 
tenants in common, and the plaintiff had purchased for a valuable con- 
sideration a part of the lands so allotted to another of the tenants, and 
the lands were thereafter so held peaceably and adversely for more than 
ten years, C. S., 445, and for the same period of time after the trust 
had been disclaimed by the alleged trustee: Held ,  the plaintiff is estop 
ped by his laches from claiming an undivided interest in the tract as 
the heir a t  law of his deceased mother. 

3. Property-Title to Real Property Not Affected by Acquiescence-Doc- 
trine Not Applicable in this Gas-Statute of Limitatioins. 

Held:  under the facts of this case, the general statute of limitations, 
C. S., 445, being applicable to the plaintiff's right of action to declare a 
trust, the principle that acquiescence cannot confirm a title has no appli- 
cation. 
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APPEAL by plaintiff from Xhaw, J., at February Term, 1928, of 
FORSYTH. Affirmed. 

The plaintiff was the only child of his mother and his father James W. 
Marshall, Sr. After his father's death his mother married George W. 
Hammock, and of this union two children were born, namely, the de- 
fendant Mary Hammock Disher and John Hammock, deceased, who 
left the defendant William M. Hammock, as his only child and heir 
at  law. 

The plaintiff's evidence tended to show that Martha Jane Marshall 
Hammock, mother of the plaintiff, at  one time owned in fee a tract of 
land containing about 42 acres, which she had acquired by the partition 
of the real property of her father, Archibald Fulp;  that on 27 July, 
1869, she and her husband, George W. Hammock, conveyed this land 
to Joseph Fulp in consideration of $400, which was paid to her hus- 
band; that this money was used in the purchase from J. P. Whicker of 
another tract containing 38 acres, the subject of this controversy, the 
title to which was taken in the name of George W. Hammock. 

Martha Jane  Marshall Hammock died in 1906. George W. Hammock, 
her husband, died on 14 March, 1926, leaving a will by which he gave 
to the plaintiff the sum of $50 and to the defendants all his other prop- 
erty, real and personal. I n  1912 he executed a deed to the plaintiff for 
a part of the 38-acre tract described in the deed from J. P. Whicker 
and wife, dated 2 November, 1869. On 4 May, 1927, the plaintiff brought 
suit for partition and afterwards by amendment to his complaint sought 
to have the legal title to the land impressed with a trust for the benefit 
of the plaintiff as the heir at law of his mother. 

At the close of the evidence the action was dismissed as in case of 
nonsuit by the Forsyth County Court; the plaintiff excepted and ap- 
pealed to the Superior Court and the motion was again allowed. Excep- 
tion and appeal by the plaintiff on error assigned. 

Richmond Rucker and John  J .  Ingle for plaintiff. 
W .  L. Morris and Manly, Hendren & Womble for defendants. 

 ADA^ J. On 2 November, 1869, J. P. Whicker and his wife con- 
veyed the land in controversy to George W. Hammock, the second hus- 
band of the plaintiff's mother, and acknowledged payment of the pur- 
chase price by the grantee therein named. The deed was registered 13 
January, 1870. The plaintiff alleged that the land had been paid for 
with his mother's money and that George W. Hammock held the legal 
title in trust for her during her life and thereafter until his death for 
her heirs at law. The case was tried upon this theory, the plaintiff con- 
tending that after the death of his mother, George W. Hammock was in 
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possession of the land as tenant by the curtesy; that upon the death 
of Hammock the defendants took exclusive possession; and that he is 
the owner of a one-third undivided interest in the land and is entitled 
to partition. The defendants contest the plaintiff's right to the relief 
sought on two grounds : (1) The complaint, having no allegation which 
negatives laches, is subject to demurrer ore tenus; (2) the cause of 
action is barred by laches and by section 445 of Consoltdated Statutes. 

The plaintiff offered evidence which, standing alone, is sufficient to 
call for a n  application of the equitable principle that if land is pur- 
chased with funds arising from the separate estate of the wife or with 
funds which by agreement of the husband are to be treated as such 
separate estate and title is taken in the name of the husband, the trans- 
action raises a resulting trust in favor of the wife; and, nothing else 
appearing, the intervention of the jury would be necessary. Tyndall v. 
Tyndall, 186 N .  C., 272; Harris v. Harris, 178 N .  C., 7 .  But a verdict 
is not essential if the complaint is fatally defective, or if upon the ad- 
mitted or undisputed evidence the action is barred either by the statute 
of limitations or by operation of the equitable doctrine of laches. 

Equity aids the vigilant, not those who sleep on their rights. This is 
one of the several maxims of equity which form a component part of its 
jurisprudence. I t  is designed to promote diligence and to punish remiss- 
ness or unreasonable delay in asserting a claim or mov.ng for the en- 
forcement of a right. Differently expressed, i t  embraces the defense of 
laches, which is often pleaded and enforced in bar of suits which are 
prosecuted in courts of equity. I t s  function is to safeguard peace and 
security; it therefore does not encourage stale claims or antiquated de- 
mands. The reason is obvious. The redress of a wrong or the enforce- 
ment of a right should not be delayed until the facts are involved in 
doubt and uncertainty. I t  was Chief Justicc? Rufin who remarked (in 
a dissenting opinion in Hill v. Jones, 17 N. C., 104) that reasonable 
diligence is the best evidence of good faith and a just cause, and that 
we are obliged to distrust him who prefers his claim at a great interval 
after its origin. Capekart v. Xhoon, 58 N.  C., 178; Pencler v. Pittman, 
84 N. C., 372; Spencer v. R. R., 137 N .  C., 107, 127; Butler v. Bell, 
181 N. C., 85, 90. 

A court of equity will usually have regard to a statute of limitations 
(Taylor v. AfcMurray, 58 N .  C., 357), but the lapse of time may consti- 
tute a defense in equity even when no statute is controlling. NcAden v. 
Palmer, 140 N.  C., 258; Bispham's Prin.  Eq., sec. 59. If a case does 
not fall within the operation of the statute of limitaticns no definite 
period is fixed within which a right must be asserted or else be barred 
by laches; and in the absence of a positive rule the question is addressed 
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to the sound discretion of the chancellor and must be determined ac- 
cording to the circumstances developed in each case. 21 C. J., 212 et seq.  

Let us grant  the plaintiff's contention that  his mother's money was 
given for the land in su i t ;  that  her husband held the legal title for her 
benefit as the trustee of a resulting t rus t ;  that  as husband and wife 
they lived on the land until her death in 1906; that, as held in S p ~ n c e  I ! .  

Pottery Co., 185 N. C., 218, the husband's possession mas that  of the 
wife also; and that time did not begin to run  during the life of tlie 
plaintiff's mother. With  these admissions two principles are to be con- 
sidered. (1)  A person may preclude himself from asserting a right by 
abandoniiig it, or by acquiescence in its enjoyment by a n o t h ~ r  uiidcr 
circumstances which are illconsistent with his owl1 claim or demand. 
S t i f h  c. X c R e e ,  87 N. C., 389; Mask v. Tiller, 89 N. C., 423. ( 2 )  
As a rule lapse of time is not a bar as bet~veeri trustee and c e s t u i  q u e  
trust, but if the former. with knowledne of the latter disclaims tlie trust - 
either expressly or by acts which necessarily imply a disclaimer, and 
unbroken possession follows in  the trustee or in those claiming under 
him, for a period equal to that  prescribed in the act of limitation to 
constitute a bar, the lapse of time under such circumstaiices may be re- 
lied upon as a defense. C'oxe v. Carson, 169 N. C., 132. I n  the present 
case there is evidence to  which each of these principles may be applied. 
Even if the plaintiff regarded Hammock's occupation of the land as 
that  of a tenant by the k r t e sy ,  this circumstance did not prevent him 
from invoking, a t  any time after his mother's death, the equitable 
jurisdiction of the court to have Hammock declared a trustee. S p r i n k l e  
v. Holfon, 146 N. C., 258, 265. Since early childhood he had known 
of his mother's claim; at her death, when his cause of action arose, he 
was advanced in years; but he declined to bring suit to enforce his right 
during hammock's life. After Hammock's death. which occurred when 

u 

twenty years had passed, he instituted tlie present action. Meantime, 
on 25 April,  1912, Hamniock had executed and delivered to  him and he 
had accepted a deed with the usual covenants of warranty conveying 
a small part  of the 38-acre tract for which lie had paid a valuable 
consideration. The  distinguishing features of this transaction were Ham- 
mock's repudiation of tlie trust and the plaintiff's acquiescence i n  the 
adverse claim of title. This position is not modified by saying that  
Hammock conveyed the interest of a tenant by the curtesy. Evidently 
the plaintiff expected Hammock to leave a will devising him a par t  of 
the property. H e  testified that  he would ha re  been satisfied with eight 
acres on the back side of the t rac t :  "that was the land I expected to get 
under George W. Hammock's will." H i s  conception of his relation to 
the trustee is thus indicated. H i s  title mas to be derived, not from his 
rnother by descent, but from Hammock by devise; so the result was not 



502 I N  THE SUPREME COURT. [I95 

affected by any declarations Hammock may have made af.ter the execu- 
tion of his deed to the plaintiff. The doctrine that acquiescence cannot 
confirm a title has no application to statutes of limitation or to kindred 
statutory provisions in regard to the abandonment or release of rights 
legal or equitable. Davis v. Cotton, 55 N.  C., 430. 

Six years after the plaintiff's cause of ac,tion had aclcrued he ac- 
cepted Hammock's deed for a part of the disputed land; he delayed his 
suit for a declaration of the trust almost fourteen years thereafter; 
then after Hammock's death he sought to set up the fiduciary relation. 
Under the conditions disclosed by the evidence, his claim is without 
merit. Whether he was not informed as to the legal effect of delay is 
not material. We have held that an action to have a party declared a 
trustee is barred by the lapse of ten years. Hospital v. Nicholson, 190 
N.  C.f119; Sexton v. Pawington, 185 N.  C., 339. And that the plain- 
tiff cannot profit by a misconception of his rights is equally clear: as 
the Court said in Williams v. Harrell, 43 N.  C., 123, "there is no 
saving clause for those who are ignorant, uninformed, in humble circum- 
stances, and who neglect to consult counsel.'' 

Under the former practice an objection that the plaintifi's equity was 
barred could be taken by demurrer; under the present practice i t  may be 
taken by a motion to dismiss the action. Williams v. H~zrrell, supra; 
Worth v. Gray, 59 N. C., 4. 

Our view of the case dispenses with the necessity of deciding whether 
the complaint is defective because it contains no averment purporting 
to negative the plaintiff's laches in asserting his alleged equity. On this 
question the following authorities may be consulted: 4 Pomeroy's Eq. 
Jurisprudence, sec. 1457; Badger v. Badger, 2 Wallace, 87, 17 L. Ed., 
836; Hays v. Seattle, 251 U. S., 233, 64 L. Ed., 243; Coxe v. Carson, 
supra. The judgment is 

Affirmed. 

LESS LIPSCOMB v. G .  H. COX AND H. C. PERKINS,  TB.AUING AS 

COX & PERKINS.  

(Filed 25 April, 1928.) 

Trial-Polling Jury-When Poll Should be Taken-VerdicltNew Trial. 
The verdict of the jury should be free from outside influence, and when 

a poll of the jury is demanded, it  should be made upon the return of the 
verdict and before debate or discussion upon the merits or upon a motion 
to set aside the verdict; but when the verdict is rendered under a mistake 
as to the effect of an answer to one of the issues, a new trial will be 
ordered. 
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CIVIL ACTION before Stack, J., a t  November Term, 1927, of FORSYTH. 
The  plaintiff instituted an  action against the defendants i n  the Forsyth 

County Court to recover damages for personal injury sustained through 
the negligence of the defendants. The  defendants denied all the allega- 
tions of negligence made by the plaintiff and pleaded contributory 
negligence of t he  plaintiff as a bar to recovery. Issues of negligence, 
contributory negligence and damages were submitted to the jury. The  
jury answered the issues of negligence and contributory negligence in  
the affirmative and did not answer the issue of damages. There was 
judgment for the defendants upon the verdict in the county court and 
the plaintiff appealed to  the Superior Court. The  tr ial  judge in the 
Superior Court sustained certain assignments of error made by the plain- 
tiff with reference to the verdict, awarded a new tr ial  and remanded the 
cause to the county court. The  defendants appealed to this Court, assign- 
ing errors. 

The  record discloses certain findings of fact made by the trial judge 
of the  county court. These findings are  substantially as  follows: The  
jury returned to the court room, entered the jury box, and a juror, 
purporting to act as foreman, handed the issues to a deputy sheriff 
in attendance upon the court. The  deputy sheriff handed the paper- 
writing to the trial judge, who instructed the. deputy to hand the paper 
to the clerk. Upon arrival of counsel for the parties the court instructed 
the clerk to take the verdict. The  clerk arose and took the verdict in the 
usual manner by asking the jury if they had agreed upon a verdict; 
whereupon one of the jurors, purporting to act as foreman, announced 
that  they had ;  that  thereupon the clerk asked the jury if they answered 
the first issue yes, the second issue yes, and did not answer the third issue, 
and if that  mas their verdict? Whereupon, one of the jurors, purporting 
to act as  foreman of the  jury, answered yes; that  there was no negative 
reply by any of the jurors. T h e  court then thanked the jury for their 
attendance upon the court, told them that  they might be discharged 
for the term and prove their attendance before the clerk. Immediately, 
arid before the jury had left the jury box, counsel for plaintiff addressed 
the court, stating that if the jury had gained the impression that  the 
second issue could be answered in the affirmative and yet damages be 
awarded tha t  a wrong had been done, and thereupon moved to set aside 
the verdict as contrary to the weight of evidence, stating to the court 
in the presence of the jury, "I believe if the members of the jury could 
now express their views, they did not mean to deprive the plaintiff of re- 
covering all compensation for his injuries." T h e  tr ial  judge stated to  
counsel for plaintiff that  he could not take official notice of the fact or 
find as a fact that  the jury did misconstrue the issue. Counsel for plain- 
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tiff then stated that by reason of certain questions asked by jurors when 
the jury had returned for further instructions, that he thought that the 
jury was of the opinion that the plaintiff had been damaged through 
the negligence of defendants and was entitled to compensation and that 
they had become confused on the second issue and answered that issue 
"yes" as a matter of compromise. Counsel further states: "If the jury 
has made a mistake and rendered a verdict contrary to their own im- 
pressions, that is simply a miscarriage of justice." Whereupon, the court 
of its own motion directed the clerk to poll the jury. The clerk pro- 
ceeded to call the name of the first juror and an argumert then ensued 
between the juror and the court, the juror stating "there has been some 
argument going on since we have gotten out here," and continued to 
ask the judge whether or not he desired to know what 1-he verdict of 
the jury was while they were in the jury room or since they had come 
into the court room. The juror further stated that it was his under- 
standing if both issues were answered "yes," that the court would fix 
the amount of damages. After further argument between the court and 
the jury, the court commanded the jurors to answer the question pro- 
pounded by the clerk, yes or no. Whereupon, seven jurors stated that 
the verdict as rendered was still their verdict and five of the jurors dis- 
sented, stating that the rerdict as rendered was not their verdict. There- 
upon the judge ordered the jury to retire to the jury room and give 
further consideration to the case. After the jury retired there was 
further argument between counsel for both parties and the court. After 
the jury had been out for about thirty minutes the trial judge sent for 
the jury, took the issues from them, and as it appeared the issues had 
not been changed in any way since the jury had retired, ordered the 
clerk to record the issues as the verdict of the jury, and thereupon 
rendered judgment in favor of defendants. 

The court finds as follows: '(The court is further of the opinion that 
any discrepancy between the verdict heretofore referred to and the poll 
of the jury, as set out in the proceedings had, was influenced by re- 
marks made by counsel for the plaintiff in the presence of the jury, and 
from the statements of the jurors made during the poll of the jury. 
The court finds as a fact that any discrepancy existing between the 
verdict and the poll of the jury was due to remarks made by counsel 
heretofore referred to." The court further held as a matter of law 
that the verdict tendered before the poll of the jury was the unanimous 
verdict of the jury. 

As heretofore stated, the plaintiffs appealed to the judge of the 
Superior Court, assigning as error the holding of the judge of the county 
court that a unanimous verdict had been rendered. 
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Archie Elledge and Fred M.  Parrish for plaintiff. 
Nanly, Hendren & Womble for defendants. 

BROGDEN, J. When must the poll of a jury be taken? The right of 
either party to poll the jury in both criminal and civil actions is firmly 
established by the decisions in  this State. The predominant purpose of 
the poll is to ascertain if the verdict as tendered by the jury is the 
"unanimous verdict of a jury of good and lawful men in open court," as 
prescribed by the Constitution, Art. I, sec. 13, for criminal causes. One 
of the first cases dealing with the subject is S. v. Young, 77 N.  C., 
498. The Court held: "When the verdict has been received from the 
foreman and entered, it is the duty of the clerk to cause the jury to 
hearken to their verdict as the court has it recorded, and to read it to 
them and say: 'So, say you all.' At this time any juror can retract on 
the ground of conscientious scruples, mistake, fraud, or otherwise, and 
his dissent would then be effectual." I t  is held to the same effect I n  re 
Sugg, 194 N. C., 638: "The right to poll the jurors is recognized, in 
order that it may be ascertained whether or not the verdict as tendered 
is the unanimous decision of the jurors. I f  it is found by such poll that 
one juror does not then assent to the verdict as tendered, such verdict 
cannot be accepted, for it is not as a matter of law the unanimous 
decision of the jury." I n  Trantham v. Furniture Co., 194 N .  C., 615, 
the Court said : "The verdict of a jury is sacred. I t  should represent 
the concurring judgment, reason and intelligence of the entire jury, 
free from outside influence from any source whatever." The decisions 
of this State establish the principle that the verdict of a jury, to be 
effectual, must be free from outside influence of whatsoever kind or 
nature. Wright v. Hemphill, 81 N .  C., 33; Petty v. Rousseau, 94 N .  C., 
362; Xitchell v. Mitchell, 122 N .  C., 332; Lumber Co. v. Lumber CO., 
187 N .  C., 417; Alston v. Alsforn, 189 N. C., 299. 

The trial judge found "that any discrepancy existing between the 
verdict and the poll of jury was due to remarks made by counsel hereto- 
fore referred to." The jurors were not asked as to whether the verdict 
tendered was their verdict before the discussion took place in open court 
between counsel and the judge. I f  it had appeared that the verdict as 
tendered was the verdict of the jury upon its return to the court room 
and that five members of the jury had changed their minds since the 
discussion, then certainly the verdict tendered as a matter of law should 
be upheld. But this essential fact does not appear. Indeed the colloquy 
between one of the jurors and the trial judge would indicate that the 
issue as to contributory negligence was answered by some rnembers of 
the jury under a mistake of fact, to wit, that if the second issue was 
answered "yes," the court would fix the compensation to be awarded the 
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plaintiff. Verdicts, in order to inspire confidence in the integrity of 
the courts, must a t  all times be above suspicion, and in  this uncertain 
state of the record we are constrained to hold that a new trial should 
be awarded. 

However, it should be clearly understood that the right to poll a jury 
can be waived, 8. v. Toole,  106 N. C., 736, and that the poll of the 
jury must be had immediately upon the return of the verdict in open 
court and before debate or discussion thereof. or debate or discussion 
of the merits of the case upon motion to set aside the verdict or other- 
wise. Unless this procedure is strictly observed by trial judges, it is 
quite evident that a poll of a jury, after spirited discussion of the 
verdict, or of the merits of the case, in the presence of a jury, would 
result in  confusion and uncertainty, and thus retard and impair the due 
administration of the law. 

Affirmed. 

STATE v. T. B. JOHNSON. 

(Filed 25 April, 1928.) 

False Prete-Nature of Crime--Evidence of Brauduler~t I n t e n t E n -  
dorsing Negotiable Instrument. 

In order to constitute false pretense in the discounting a note at the 
bank by a maker upon misrepresentation to one of the en~lorsers that he 
had secured certain endorsers with him, when, in fact he had used the 
note without other endorsers, evidence that the maker had turned over to 
the endorsers on the note his entire stock of merchandise and that he had 
thereupon had a civil judgment in their favor canceled of record, is 
material and competent upon the element of intent necessa!ry to constitute 
the offense charged, and it is reversible error fbr the judge to reject 
evidence to this effect. C. S., 4278. 

CRIMINAL ACTION before Harding, J., at November Term, 1927, of 
D ~ v m s o ~ .  

The defendant was indicted for false pretense. The evidence tended to 
show that on or about 15  September, 1925, the defendant approached 
the prosecuting witness, Dr. R .  L. Reynolds, and requested him to endorse 
a note for the sum of $3,000.00, stating to said Reynolda that certain 
other parties had agreed to sign the note also. 

Reynolds testified as follows: "When he came in  and wanted this note 
signed he told me he had seen these fellows and they agreed to sign it 
and I told him I would sign the note with the understanding that all 
those fellows were on that note before he put i t  in  the bank, and he 
said he would see they were all there and he was going to fill i t  out with 
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the names before he put i t  in the bank, and with that understanding I 
signed the note that he got their names on i t  before he put i t  in the 
bank and that they had already agreed to sign it." 

George Curry, who was one of the parties referred to by the defendant, 
signed the note, and the defendant placed the note in the bank with no 
signature thereon except that of Curry. 

The defendant denied that he had stated to the prosecuting witness 
that he would secure the names of other parties except Curry and pro- 
posed to show upon the question of fraudulent intent that a renewal 
note was signed by the prosecuting witness and Curry, and that after 
the giving of said renewal note the defendant confessed judgment in 
favor of the prosecuting witness and of said Curry in the sum of 
$3,000.00, and in satisfaction of said judgment executed a bill of sale 
for his entire stock of goods, valued at $16,000.00, to said Reynolds and 
said Curry, and the attorney for said Reynolds thereupon marked the 
judgment satisfied and paid in full; that thereafter Reynolds and Curry 
took over the defendant's entire business but that the business was not 
a success and failed. Thereafter in March, 1927, the prosecuting witness 
Reynolds issued a warrant for the defendant, charging him with false 
pretense under C. S., 4278. The defendant was convicted and sentenced 
to be confined in the State's prison, for a term of two years, to be 
assigned to hard labor and to wear stripes. The defendant appealed, 
assigning error. 

Phillips d Bowers and H.  R. Kyser for defendant. 
Attorney-General Brummitt  and Assistant Attorney-General flash for 

the State. 

BROODEN, J. I t  has been held in S. v. Gibson, 169 N.  C., 318, that 
it is an indictable offense under C. S., 4278, to procure a person to sign 
or endorse a note by means of false representation and with intent to 
cheat and defraud. 

The constituent elements of the offense of false pretense are: (1)  
That the representation was made as alleged; (2) that property or some- 
thing of value was obtained by reason of the representation; (3) that 
the representation was false; (4) that it was made with intent to de- 
fraud; (5 )  that it actually did deceive and defraud the person to whom 
it was made. 8. v. Carlson, 171 N.  C., 818. 

The intent to defraud is one of the essential elements of the crime. 
S. v. McDonuld, 133 N .  C., 680. Thus in S. v. Garris, 98 N .  C., 735, the 
Court said: "The essence of the indictment is in the imputed intent to 
deceive and defraud, and thereby to obtain the goods of the defrauded 
owner. Unless this intent exists, and is found, the offense is not com- 
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mitted, and can only be inferred from acts and declarations, and espe- 
cially from such as occurred a t  the time of the committing; of the alleged 
fraud. Whatever tends to show that  the person charged acted under a 
misapprehension tends to repel the imputation, and becomes competent 
upon this inquiry. Much latitude must therefore be rtllowed in  the 
reception of evidence bearing upon the issue of an  intent to deceive and 
defraud, and we are  not disposed to deny the competency of the rejected 
evidence, so f a r  as i t  bears upon this point, and is not intended to vary 
or modify the terms of the written instrument." I n  S. v. Walton, 
114 N. C., 783, prior and subsequent transactions are  held competent 
upon the question of intent. S. v. Murphy, 84 N. C., 742. 

The defendant contended that the testimony showing that  he confessed 
judgment upon said note and thereafter executed and delivered a bill of 
sale to the prosecuting witness and the other endorser of said note and 
turned over and delivered the property to them, was competent and 
admissible upon the qtlestion of his intent to defraud. I n  our opinion 
this contention is sound and the evidence should have lseen admitted. 
We do not interpret the evidence so rejected as a mere attempt to re- 
imburse the prosecuting witness. So f a r  as the record discloses the 
judgment was confessed and the property turned over to the prosecuting 
witness, and the  judgment canceled long before there w,is any sugges- 
tion of a criminal offense. 

Upon the whole record, we are  of the opinion that the defendant is 
entitled to a new trial, and i t  is so ordered. 

New trial. 

GENERAL MOTORS ACCEPTANCE CORPORATION v. D. 1'. MAYBERRY, 
RECEIVER; TURNER MOTOR COMPANY, INC., AND THE F I R S T  S A -  
TIONAL BANK. 

(Filed 25 April, 1928.) 

1. Receivers-Title to and Possession of Property4ond:itional Sales- 
Registration-Vendor and Purchaser--Sales. 

A receiver represents creditors of an insolvent corporation, and while 
a conditional sale to the corporation does not require registration as be- 
tween the parties, after the receivership its ralidity as to the rights of 
creditors depends upon its registration in ronformity w ~ t h  C .  S., 3311, 
3312. 

2. Sales--Conditional Sales-Contracts Construed as  Conditional Sales. 
Where the vendor of personalty shipp to itself as consignee, order notify 

the purchaser, and the latter has received money from an01 her with which 
to pay the draft and obtain the goods from the common carrier, under an 
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agreement that the title to the goods shall vest in such third person until 
the goods are  paid for, the effect of the contract is a conditional sale, 
falling within the meaning of C. S., 3311, 3312. 

Same-Construction--Question of Law. 
Whether or not a written contract between the purchaser and vendor 

is a conditional sale is a matter of legal construction of the contract. 

Sales-Conditional Sales-Title to a n d  Possession of Property-Pro- 
ceeds from Sale of Property Held Under Conditional Sale. 

Where the purchasing dealer corporation to be notified in shipment of 
certain automobiles with draft attached has obtained money from a credit 
corporation with which to pay the draft and obtain the goods, and has 
taken the automobiles into its possession under a written agreement for 
the lender of the money to retain title until the sale of the automobiles, 
and having sold some of them i t  has obtained a cashier's check payable 
to the lender's order, which with the unsold automobiles goes into the 
hands of its receiver, later appointed: Held,  while the title to the auto- 
mobiles is not good as  against creditors without registration, the moneys 
realized from the payment of the cashier's check is that  of the lending 
credit corporation, unaffected by the creditor's claims on the drafts of the 
insolvent corporatiou in the receiver's hands. 

Receivers-Title t o  and  Possession of Property-Proceeds from Sale 
of Property Held Under Conditional Sale. 

Where a corporation purchasing goods under a contract reserving title 
in the vendor, has sold some of them, and has obtained cashier's checks 
for the proceeds, payable to  the order of the owner of the title, and after- 
wards becomes insolvent and is put in a receiver's hands, the receiver in 
possession of the checks acquires no better title than his insolvent cor- 
poration, and the proceeds are  the property of the owner of the title. 

APPEAL by  both plaintiff a n d  defendants f r o m  Stack, J., a t  Novem- 
ber Term, 1927, of ROCI<IKGHA~~.  N o  error .  

Action to recover two autoniobiles and  two cashier's checks, a l l  of 
which were i n  the possession of defendant, D. F. Mayberry,  receiver, a t  
the  date  of t h e  commencement of th i s  action. 

P r i o r  to  t h e  appointment  of the  said D. F. Mayber ry  a s  receiver of 
the  T u r n e r  Motor  Company, t h e  said automobiles were i n  the possessioii 
of said company. T h e y  h a d  been delivered t o  said company by  the  plain- 
tiff, under  a n d  pursuan t  to  t h e  terms of a contract between t h e  plaintiff 
a n d  said company. 

T h e  cashier's checks were issued, a t  t h e  request of the  T u r n e r  Motor  
Company, pr ior  to  t h e  receivership, by t h e  F i r s t  Nat iona l  B a n k  of 
Reidsville, N. C., and  a r e  payable t o  the  order  of t h e  plaintiff. T h e y  
mere paid f o r  by t h e  T u r n e r  Motor  Company,  with money which i t  h a d  
received f r o m  sales of automobiles i n  i t s  possession by  v i r tue  of a con- 
t rac t  wi th  plaintiff, and  were delivered by  the  bank t o  said company. 
These checks have never been i n  the  possession of plaintiff, nor have 
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they been endorsed by plaintiff. They were in  the porisesdon of the 
Turner Motor Company from the date of their issue until they came 
into the possession of D. F. Mayberry, receiver. 

Upon his appointment and qualification as receiver, the defendant, 
D. F. Mayberry, took said automobiles and said cashier's checks, which 
were then in the possession of the Turner Motor Company, into his 
possession as assets of said company. Since the commencement of this 
action, the defendant bank has redeemed the cashier's ch~scks, issued by 
it, and payable to the order of plaintiff, by paying the amount thereof 
to the said receiver, who now holds the money received for said cashier's 
checks as assets of the Turner Motor Company. Both the automobiles 
and the cashier's checks were taken from the possession of the defendant, 
D. F .  Mayberry, receiver, under a writ of claim and delivery issued 
in this action, but were subsequently returned to him, upon his executing 
and filing an undertaking as provided by statute. 

The issues submitted to the jury were answered as follows: 
1. I s  the plaintiff the owner and entitled to the possession of the two 

automobiles described in  the complaint ? Answer : No. 
2. What was the value of said automobiles at  the time of the receiver- 

ship ? Answer : $1,540 (by consent). 
3. I s  the plaintiff the owner and entitled to the possession of the two 

cashier's checks described in the complaint, a.r of the proceeds thereof? 
Answer : Yes. 

From judgment on the verdict, both plaintiff and defendants appealed 
to the Supreme Court. 

Shuping d Hampton, King, Sapp d King for plaintif. 
W .  R. McCargo, F. E. Hester and Glidezoell, Dunn d2 Gwynn for 

defendants. 

CONNOR, J. The evidence pertinent to the first issue, involving title 
to the two automobiles described in the complaint, tends to show the 
facts to be as follows: 

On 10 May, 1926, the Olds Motor Works, a corporation, executed a 
bill of sale, by which for a valuable consideration, i t  sold and delivered 
to plaintiff, General Motors Acceptance Corporation, four automobiles, 
each of which is described therein. The invoice price of said four auto- 
mobiles, as stated in the bill of sale, is $3,197.71. 

The four automobiles described in the bill of sale, were shipped, at the 
request of the plaintiff, by the Olds Motor Works to the 'Turner Motor 
Company, a corporation, organized under the laws of the $hate of Korth 
Carolina, and doing business as a dealer in  automobiles at  Reidsville, 
N. C. The bill of lading under which the automobiles were shipped 
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was issued to the Olds Motor Works, as shipper; the Olds Motor Works 
was also named therein as the consignee, at  Reidsville, N. C. ; the bill of 
lading was, however, endorsed, "Notify the Turner Motor Company." 
The automobiles were delivered to the Turner Motor Company, at  
Reidsville, N. C., by the railroad company upon the surrender to it of 
the bill of lading by the Turner Motor Company. 

Before the delivery of the said automobiles to it by the railroad com- 
pany, the Turner Motor Company, at Reidsville, N. C., on 18 May, 
1926, executed its promissory note, payable to the order of plaintiff, 
three months after date, for the sum of $2,872. This note, together with 
a sum in cash, was delivered by the Turner Motor Company to plaintiff, 
at  the time the bill of lading for the automobiles was received by the 
said company. The evidence does not show the amount of cash delivered 
by the Turner Motor Company to plaintiff-whether, if added to the 
amount of the note, the sum will equal or exceed the invoice price of the 
automobiles as stated in the bill of sale, executed by the Olds Motor 
Works to plaintiff. I t  does show that a sum of money was deposited by 
the Turner Motor Company with plaintiff in connection with the trans- 
action, and that i t  was agreed at  the time of such deposit that said sum 
of money might be applied for reimbursement for any expense incurred 
by plaintiff, in the event of a breach of the contract by the T-urner 
Motor Company. 

Contemporaneously with the execution of its note payable to the order 
of plaintiff, the Turner Motor Company executed and delivered to the 
plaintiff a paper-writing, called a "Trust Receipt." I t  thereby acknowl- 
edged the receipt by i t  from the General Motors Acceptance Corporation 
of the four automobiles described in the bill of sale executed by the 
Olds Motor Works to said corporation. The terms upon which the said 
automobiles were received by the Turner Motor Company, as set out in 
said trust receipt, are as follows: 

"I (we) hereby acknowledge that said motor vehicles are the property 
of the said General Motors Acceptance Corporation, and each agree to 
take and hold the same, at  my (our) sole risk as to all loss or injury, 
for the purpose of storing said property; and I (we) hereby agree to 
keep said motor vehicles brand new, and not to operate them for demon- 
stration or otherwise, except as may be necessary to drive said motor 
vehicles from freight depot or from above city to my (our) place of 
business with all due care, at  my (our) risk en route against all loss 
or damage to said motor vehicles, persons or property, and to return said 
motor vehicles to said General Motors Acceptance Corporation or its 
order upon depand; and to pay and discharge all taxes, incumbrances 
and claims relative thereto, I (we) hereby agree not to sell, loan, de- 
liver, pledge, mortgage or otherwise dispose of said motor vehicles to any 
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other person, until after payment of amount shown in release orders or 
like identification number herewith. I (we) further agree that the 
deposit made by me (us), in connection with this transaction, may be 
applied for reimbursement for any expense incurred by General Motors 
Acceptance Corporation in the event of breach of this trust, or reposses- 
sion of said motor vehicles." 

On each of the three paper-writings offered in evidence, to wit: the 
bill of sale executed by the Olds Motor Works to plaintiff, the note exe- 
cuted by Turner Motor Company to plaintiff, and the trust receipt 
executed by Turner Motor Company to plaintiff, the following words 
appear: "Identification No. 220228F. Always quote this number when 
reporting." Neither of said paper-writings was registered in Rocking- 
ham County, or elsewhere. Two of the automobiles described in the bill 
of sale and in the trust receipt were sold by the Turner Motor Company 
prior to the appointment o f  D. F. ~ a ~ b e r r ~  as its receiver; the &her 
two were in the ~ossession of the said receiver, when this action was 
begun, and are the identical automobiles described in the complaint. 

With respect to the first issue, the court charged the ju1.y that if they 
believed the evidence pertinent thereto, and found therefrom the facts 
to be as the said evidence tended to show, they would answer said issue, 
"No." 

Plaintiff excepted to this instruction, and assigns same as error. The 
question presented for decision by this assignment of error is whether 
the trust receipt, construed in connection with the bill of sale and the 
note offered in evidence, is such an instrument as is required by C. S., 
3311 or C. S., 3312, to be registered in  order to be valid as against credi- 
tors of, or purchasers, for a valuable consideration, fr0.m the Turner 
Motor Company. I t  may be conceded that as between plaintiff and the 
Turner Motor Company, plaintiff, upon all the evidence, is the owner, 
at least, of the legal title to said automobiles, and as ! ~ c h  owner is 
entitled to the possession of the same; it does not follow, however, that, 
upon all the facts shown by the evidence in this case, plaintiff is the 
owner of said automobiles as against the defendant, D. F. Mayberry, 
receiver of the Turner Motor Company, an insolvent corporation. As 
such receiver, said defendant not only takes such title to a l l the  property 
of said company, which passed into his hands as assets of the company, 
as said company had at  the date of his appointment; he rilso represents 
creditors of said company. No title to property which has passed into 
his hands as receiver, not valid as to such creditors, is good as against 
him. Such property cannot be recovered from said defendant, by one 
who claims under a title thereto which is invalid as to cireditors of, or 
as to purchasers, for a valuable consideration, from the Turner Motor 
Company. Observer Co. v. Little, 175 N. C., 42. 
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Therefore, if the title under which plaintiff claims the two automo- 
biles described in the complaint is, upon all the facts shown by the  
evidence, invalid as against creditors of the Turner Motor Company, 
plaintiff is  not entitled to recover said automobiles from defendant, D. 3'. 
Mayberry, receiver, and its assignment of error, based upon its excep- 
tion to the instruction of the court to the jury, with respect to the first 
issue, cannot be sustained. 

I n  order to determine the nature of the trust receipt, offered in  evi- 
dence in  this case, and the relation of the parties thereto, with respect 
to each other, and with respect to the automobiles described therein, as 
established by the contract between them, the trust receipt must be con- 
strued in connection with the bill of sale and also in connection with the 
note executed by the Turner Notor Company. A11 three papers man- 
ifestly relate to  one and the same transaction. They must, therefore, 
be construed together in order to determine what the transaction mas. 
Sneeden v. Xurnberger's Xa~lcet, 192 N .  C., 439. Each of these papers 
bears the same identification number; each was executed in contempla- 
tion of the execution of the others. Under the bill of sale executed by 
Olds Motor Works, plaintiff became the owner of the four automobiles; 
as such owner, it  caused the said auton~obiles to be shipped and delivered 
to the Turner Motor Company, first taking from said company its note, 
payable to the order of plaintiff, for the sum of $2,8'72, and at the same 
time requiring said company to execute the trust receipt. T h e  automo- 
biles were delivered by plaintiff to the Turner  Motor Company under 
the terms of a contract, whereby the Turner Motor Company, upon 
payment of its note to  plaintiff, should acquire the title to said auto- 
mobiles retained by plaintiff until such payment was made. Notwith- 
standing the form of the contract, or  the language used by the parties 
thereto in  the trust receipt, stating its terms, certainly insofar as i t  
affects creditors of either party, the transaction is  a conditional sale. 
Trust Co. v. Motor Co., 193 N. C., 663. The  purpose and effect of the 
trust receipt was to secure the payment of the note to plaintiff; this is  
done by the retention of title to the automobiles i n  the plaintiff, as 
vendor, until the Turner Motor Company, as vendee, shall have paid 
i ts  note to  plaintiff. 

This  Court has repeatedly said that  in order to determine the nature 
of a contract, and the relation of the  parties thereto, with respect to 
each other, and with respect to the subject-matter of the contract, i t  
looks to the real intention of the parties and construes their contract 
accordingly, without much, if any, regard to the  name by which i t  is 
designated or to the particular language employed. I t  follows from a n  
application of this principle that  the "courts, in determining whether 
or not a contract is one of bailment, or one of sale with an attempt to 
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retain a lien for the price, in effect a mortgage, do not consider what 
description the parties have given to it, but what is its essential 
character." Hamilton v. Highlands, 144 N .  C., 279. 'Where the in- 
terests of creditors or purchasers for value are involved in the con- 
struction of a contract affecting title to property, this just and equitable 
principle has been steadily adhered to by this Court. Bnt for this, the 
statutes requiring the registration of chattel mortgages and conditional 
sales, for the ,protection of creditors and purchasers for value, would 
have been successfully disregarded, and the wise policy upon which these 
statutes are founded would have been in a large degree defeated. 

C. S., 3312, which provides that "all conditional sales of personal 
property in which the title is retained by the bargainor shall be reduced 
to writing, and registered in the same manner, for the same fees, and 
with the same legal effect as is provided for chattel mortgages, in the 
county where the purchaser resides, or in case the purcha~er shall reside 
out of the State, then in the county where the personal estate, or some 
part thereof is situated, or in case of choses in action, where the donee, 
bargainee, or mortgagee resides," is applicable to the transaction be- 
tween plaintiff and the Turner Motor Company with respect to the 
automobiles described in the complaint. This transaction resulted in a 
conditional sale by plaintiff to said company of said automobiles; al- 
though reduced to writing, i t  was not registered as required by statute 
in this State. I t  was therefore invalid, insofar as i t  undertook to retain 
title in the plaintiff to the automobiles, as against creditors of the Turner 
Motor Company. C. S., 3311. There was no error in the instruction of 
the court to the jury with respect to the first issue. Plaintiff's assign- 
ment of error based upon its exception to this instructilm is not sus- 
tained. 

I n  the brief filed in this Court in support of plaintiti's contentions 
upon the question presented for decision by its first assignment of error, 
many cases decided in other jurisdictions are cited. These cases may be 
found in the note in 49 A. L. R., 282, where they are diwussed by the 
annotator. I n  some of them, the decision of the question ;presented sup- 
ports the contention of plaintiff; in others, the decision is in accord 
with our decision in this case. We have followed the decisions of this 
Court, heretofore made, in cases involving our registration statutes; 
they are authoritative. This Court has construed these statutes liberally 
in furtherance of the oft-declared policy of this State. TVe are unable 
to discover sufficient grounds for the distinction, which plaintiff insists 
should be made, between a trust receipt, and a lease-contract, such as has 
often been under consideration by this Court. The principles upon which 
this Court has held these lease-contracts conditional sales of personal 
property are applicable to trust receipts, such as the one under which 
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plaintiff claims title in this case. They have been frequently discussed 
and applied in opinions filed by this Court, and published in our reports. 

The evidence pertinent to the third issue involving title to the two 
cashier's checks described in the complaint, tends to show the facts to be 
as follows: 

After the execution of the trust receipt and note by the Turner Motor 
Company to plaintiff, and the delivery to said company of the four 
automobiles described in the trust receipt, and prior to the appointment 
of a receiver for said company, the Turner Motor Company sold two of 
said automobiles, and collected from the purchasers the purchase money 
therefor. Thereafter, the Turner Motor Company purchased from the 
First National Bank of Reidsville, N. C., two cashier's checks, one for 
$777, and the other for $680, both payable to the order of plaintiff, 
General Motors Acceptance Corporation. The Turner Motor Company 
paid for these cashier's checks with money which it had received for 
two automobiles sold by it. I t  does not appear clearly from the evidence 
whether these two automobiles are included in the trust receipt, bearing 
the identification No. 220228F, or whether they were included in another 
trust receipt, of the same form, executed by the Turner Motor Company 
to the plaintiff. All the evidence shows, however, that the money with 
which the Turner Motor Company paid for the two cashier's checks 
was received by it from the sale of two automobiles which had been de- 
livered to it by plaintiff, in accordance with the terms of a trust receipt, 
identical in form with the trust receipt offered in evidence upon the 
trial of this case, and that the Turner Motor Company purchased said 
cashier's checks for the plaintiff with money derived from the sale of said 
automobiles. These cashier's checks were delivered by the bank to the 
Turner Motor Company, and remained in its possession until the ap- 
pointment of the receiver for said company, about two weeks after the 
date of the first check, and a few days after the date of the second 
check, when they came into the possession of said receiver. The checks 
were never in the possession of plaintiff, nor has either of them been 
endorsed by plaintiff. 

With respect to the third issue, the court instructed the jury that if 
they believed the evidence, and found therefrom the facts to be as all 
the evidence tended to show, they should answer the third issue "Yes." 
Defendants excepted to this instruction, and assigns same as error. 

I n  support of this assignment of error, defendants contend that plain- 
tiff is not the owner of the cashier's checks described in the complaint, 
and, therefore, is not entitled to the possession of the same as against 
defendants or either of them, for that all the evidence shows that said 
cashier's checks have never been delivered to plaintiff. I t  must be held, 
however, that as between plaintiff and defendant, Turner Motor Com- 
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pany, plaintiff is the owner of said cashier's checks. Plaintiff, by the 
terms of the trust receipt executed by Turner Motor Company, was the 
owner of the automobiles in its possession, and sold by the said Company, 
notwithstanding the fact that said trust receipt was not registered, 
for it is well settled that as between the parties to the conlract, a condi- 
tional sale, although reduced to writing, is valid withoul, registration, 
as prescribed by statute. Dry-Kiln v. Ellington, 172 N. C., 481; Korne- 
gay v. Rornegay, 109 N. C., 188. Registration of a condi ional sale, or 
of a chattel mortgage is required by statute for the prolection of the 
vendor or mortgagee against the claims of creditors of or purchasers 
for value from the vendee or mortgagee. Smith v. Fuller, 152 N .  C., 
7. Although not registered, either is good as between the parties. 

The eridence shows that the cashier's checks described in the com- 
plaint were purchased by the Turner Motor Company from the bank, 
and paid for with money derived from the sale of autonzobiles, the title 
to which, as between plaintiff and the Turner Motor Company vas  in 
plaintiff. The money received by the Turner Motor Company from the 
purchasers of the automobiles was at the time of the purchase of the 
cashier's checks specifically applied to the satisfaction of the claims of 
plaintiff to said automobiles. Upon well-settled principles of equity, 
plaintiff by reason of its ownership of the automobiles, as against the 
Turner Motor Company, must be held, as against said (company, the 
owner of the cashier's checks purchased with the proceecs of the sale 
of said automobiles. Bank v. Crowder, 194 K. C., 312; Bank v. Wag- 
goner, 185 N .  C., 297; Edwards v. Culberson, 111 N. C., 342. 

These cashier's checks, issued by the First National Bank of Reids- 
ville, N. C., and payable to the order of plaintiff, were delivered by 
the bank to the Turner Motor Company. The said company did not by 
reason of such delivery become the owner of said checks; i t  received 
them from the bank, for delivery to plaintiff, in discharge of its indebt- 
edness to plaintiff, arising out of the breach of its contract, as set out 
in the trust receipt, by the sale of the automobiles. The delivery of the 
cashier's checks to the Turner Motor Company, upon all ths facts shown 
by the evidence, was a delivery by the bank to the plaintiff. The defend- 
ant, the First Kational Bank, is liable to plaintiff for the itmount of its 
cashier's checks, unless there is evidence from which the jury could have 
found that defendant, D. I?. Mayberry, receiver, has acquired title to 
said checks, in behalf of creditors qf the Turner Motor Company. 

These cashier's checks were not assets of the Turner Motor Company 
at the date of the appointment of defendant, D. F. Mayberry, as re- 
ceiver of said company, nor at  any time prior thereto. The Turner 
Motor Company had never owned said checks, or had title to the same; 
it held them only as bailee. No creditor of said compan,y could have 
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acquired a lien upon  o r  tit le to  said checks a f te r  the i r  issuance and  
while they were i n  possession of said company. I t  therefore follows t h a t  
the  receiver acquired no title t o  o r  lien upon  said checks, i n  behalf of 
creditors. T h e  receiver of a n  insolvent corporation acquires only such 
title to  property a s  t h e  corporat ion h a d  a t  t h e  da te  of his appointment, 
o r  a t  t h e  da te  of the  commencement of t h e  action i n  which the  ap-  
pointment is  made. As, i n  t h e  instant  case, upon  all  t h e  evidence, t h e  
T u r n e r  Motor  Company h a d  n o  title to the  cashier's checks described 
i n  the  complaint,  i t s  receiver acquired no t i t le  thereto. 

I t  mus t  therefore be held t h a t  there was no e r ror  i n  t h e  instructions 
of t h e  court to  the  j u r y  upon  the  th i rd  issue. Defendants'  assignment of 
e r ror  i s  not sustained. T h e  judgment is  affirmed. 

N o  error .  

JULIA L. BALLINGER v. C. E. THOMAS AND SOUTHERN RAILWAY CO. 

(Mled 25 April, 1928.) 

1. Pleadings-Demurrer-Nature of G r o u n d y C a u s e  of Action. 
A demurrer to the complaint will be sustained when, admitting for the 

purposes of the demurrer the truth of each material allegation of fact, 
and relevant inferences thereof reasonably deducible therefrom, a cause 
of action has not been sufficiently alleged. 

2. Sam-Amendment. 
Where the plaintiff has not asked to be permitted to file an amendment 

to his complaint upon a demurrer being interposed thereto on the ground 
that a cause of action had not been sufficiently alleged, 3 C. S., 513, i t  
will be considered on appeal that he has concluded to rely solely on the 
pleading he has filed. 

3. Torts-Joint Tort-Feasors-Liability-Seglige~ice. 
One who has been injured while riding merely as  a passenger in an 

automobile, and injured by the driver thereof acting wholly without her 
control or direction, and injured by the joint tort of the driver and an- 
other, she may sue them both for damages in the same action as  joint 
tort-feasors, when the negligence of each concurs with the other in con- 
tinuous and unbroken sequence in causing the injury complained of. 

4. Pleadings-Demurre-Nature of Ground-Cause of Action-h'egli- 
gence--Proximate C a u s e R a i l r o a d s .  

Where a mere passenger in an automobile is injured a t  a railroad cross- 
ing, and brings action both against the driver of the automobile and the 
railroad company, and alleges in effect that the negligence of the driver 
of the automobile occurred after he had full knowledge of the negligence of 
the railroad company's employees, and that this negligence on the part 
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of the driver independently caused the injury in suit: Held, a demurrer 
by the railroad is properly sustained, leaving the liability of the driver 
of the automobile to be determined. 

Where two defendants are sued to recover damages for an alleged 
joint tort, and one of them alleges sole responsibility for the alleged 
negligent act on the part of the other, an issue as to  primary and second- 
ary liability does not arise. 

APPEAL by defendant, Southern Railway Company, frcm Harding, J., 
at October Term, 1927, of GUILFORD. 

Civil action brought by plaintiff against C:. E. Thomas and Southern 
Railway Company to recover damages for an alleged negligent injury. 

A demurrer was interposed by the Southern Railway Company upon 
two grounds: (1) That the complaint does not state facts sufficient to 
constitute a cause of action against the demurring defendant; (2 )  that 
there is a misjoinder both of parties and causes of action. 

The material allegations of the complaint, so far as, essential to a 
proper understanding of the legal questions involved, may be abridged 
and stated as follows: 

1. That on 9 June, 1927, plaintiff was a passenger i n  an automobile 
owned and driven by C. E. Thomas, when she was severely and per- 
manently injured on State Highway No. 15, at a railroad crossing about 
two miles east of Charlotte, N. C. 

2. That the defendant, C. E. Thomas, was negligent in the following 
particulars : 

a. Said defendant carelessly, negligently and without regard for the 
safety of plaintiff, on approaching said railroad crossing, suddenly 
turned his automobile to the right and drove it off the concrete or as- 
phalt highway and into a hole so that it turned over and injured plain- 
tiff. 

b. Said defendant negligently and in violation of law failed to bring 
his automobile to a complete stop fifty feet from the crossing. 

c. Said defendant negligently failed to slow down or stop, look and 
listen for an oncoming locomotive, but drove his autonlobile within a 
few feet of the crossing before undertaking to avoid the oncoming 
locomotive. 

d. Said defendant negligently approached the crossing at a rapid and 
unlawful rate of speed and in  a careless and negligent manner when 
he knew, or by the exercise of ordinary care should have known, that 
it was a place of danger and that a locomotive might be approaching. 

e. Said defendant "then upon observing the oncoming locomotive, 
carelessly and negligently turned the said automobile off the highway 
dnd turned the same over as hereinbefore alleged.'' 
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3. Tha t  the defendant, Southern Railway Company, was negligent 
i n  the following particulars : 

a.  Said defendant negligently and carelessly failed to give any timely 
warning of the approach of its locomotive either by ringing a bell or 
blowing the whistle. 

b. Said defendant's engineer or  fireman failed to keep a proper look- 
out "so as to slow down or stop the said locomotive in time to avoid 
placing the defendant, C. E. Thomas, in a position of peril, and the 
joint and concurrent negligence of the defendants proximately caused 
the in jury  of this plaintiff." 

c. Said defendant's employees knew, or by the exercise of ordinary 
care could have known, that  the crossing in question was a dangerous 
one and that  the view of persons on the highway was obstructed by the 
underbrush and the curvature of the track. 

d. Said defendant carelessly and negligently failed to keep a proper 
lookout when by so doing, its servants might have been able to observe 
plaintiff's position of peril in time to have slowed down the loconlotive 
and thus enabled the defendant Thomas to pass over the crossing without 
injuring the plaintiff. 

4. That  all of said "acts of negligence on the part  of the defendants 
jointly and concurrently proximately caused the plaintiff's injury, which 
injury was through no fault of said plaintiff, for that she was not 
familiar with the highway and did not know of the existence of said 
crossing or that  any danger was imminent." 

The defendant, C. E. Thomas, filed answer in  which he denied any 
negligence on his par t  and alleged that  by reason of the negligence of 
the Southern Railway Company, in failing to give timely warning of the 
approach of its rapidly moving train, he mas suddenly placed in a posi- 
tion of peril, and in order to prevent a collision and save himself, as well 
as the plaintiff, he was forced to turn  his automobile from the highway, 
which he did without negligence on his part, etc. Said defendant further 
averred and set u p  that  if he were liable to the plaintiff in any respect, 
such liability was secondary and that  of his codefendant primary, where- 
fore he asked that  an issue of primary and secondary liability, as be- 
tween .the defendants, be submitted to the jury, and that  he have judg- 
ment over for any amount plaintiff might recover against him. 

The  defendant, Southern Railway Company, also demurred to the 
answer of its codefendant, C. E. Thomas. 

From a judgment overruling the demurrer to the complaint on both 
grounds, and dismissing the demurrer to the answer of the defendant, 
C. E. Thomas, the Southern Railway Company appeals, assigning errors. 
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Frazier & Frazier for plaintiff. 
King,  Sapp & King for defendant, C. E. Thomas. 
Hobgood, Alderman. B Vinson for defendant, Southern Railway CO. 

STACY, C. J., after stating the case: The office of a demurrer is to 
test the sufficiency of a pleading, admitting, for the purpose, the truth of 
the allegations of fact contained therein, and ordinarily relevant infer- 
ences of fact, necessarily deducible therefrom, are also admitted, but 
the principle does not extend to the admissions of conclusions or irifer- 
ences of law. S. v .  Bank, 194 N. C., 436; Brick Co. v .  Gentry, 191 
N. C., 63G, 132 S. E., 800. 

I t  is provided by 3 C. S., 513, that when a demurrer ie filed to a com- 
plaint, the plaintiff may be allowed to amend, so as to obviate the neces- 
sity of debating the rights of the parties on mere allegations rather 
than on evidence and findings of fact. But as this was not done in the 
instant case, and as both parties are standing strictly upon their rights, 
we must assume that the plaintiff has laid her case precisely as she hopes 
to recover, or as her evidence will tend to show, and upon the allegations 
of the complaint, thus deliberately made and unchanged or unamended 
when challenged, we are required to say, in the first instance, whether 
sufficient facts have been stated to constitute a cause of action against 
the Southern Railway Company. I f  this be decided in the negative, the 
second ground upon which the appealing defendant bases its demurrer 
to the complaint need not be considered. 

That one who is riding in an automobile, the driver 3f which is not 
his agent or servant, nor under his control, and who is injured by the 
joint or combined negligence of a third person and the driver, may 
recover of either or both, upon proper allegations, for the injuries thus 
inflicted through such concurring negligence, is fully established by our 
own decisions and the great weight of authority elsewhere. Hanes v.  
Utilities Co., 191 N. C., 13, 131 S. E., 402; Whi te  v.  Realty Co., 182 
N. C., 536, 109 S. E., 564; Wood v. Public Service Ccrp., 174 N.  C., 
697, 94 S. E., 459; Pusey v. R. R., 181 N. C., 137, 106 S. E., 452; 
Bagwell v .  R. R., 167 N. C., 611, 83 S. E., 814; Harton v. Tel.  Co., 141 
N.  C., 455, 54 S. E., 299; Carterville v. Cook, 129 Ill., 152, 16 d m .  St. 
Rep., 248, and note. 

The rule is stated in Matthews v .  Delaware L. & W. R. (To., 56 N. J. L., 
34, 27 Atl., 919, 22 L. R. A., 261, by Magie, J., as follows: "If two or 
more persons owe to another the same duty, and by their common neglect 
of that duty he is injured, doubtless the tort is joint, and upon well 
settled principles, each, any or all of the tovt-feasors may be held. But 
when each of two or more persons owes to another a separate duty which 
each wrongfully neglects to then although the duties were 
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diverse and disconnected and the negligence of each was without concert, 
if such several neglects concurred and united together in causing injury, 
the tort is equally joint and the tort-feasors are subject to joint and 
several liability." 

But do the allegations set out in  the complaint bring the instant case 
within the principle announced in these decisions? The plaintiff says 
that they do, while the demurring defendant says that they do not. We 
think the facts alleged are insufficient to state a cause of action against 
the Southern Railway Company, and that the case is controlled by the 
decision in  Harton v. Tel. Co., 146 N. C., 430, 59'5. E., 1022. As the 
case is one which deals with exactness of phrase, perhaps it would be a 
little more accurate, though somewhat redundant, to say that the com- 
plaint apparently first undertakes to state a cause of action against both 
defendants, and then withdraws it as against the appealing defendant. 
We must consider the pleading in its entirety. 

The demurrer might be overruled and the judgment upheld but for 
the allegation against the defendant Thomas, the driver of the automo- 
bile in which the plaintiff was riding (set out in paragraph "e" above), 
to the effect that said defendant, upon observing the oncoming locomotice, 
carelessly and negligently turned his automobile off the highway and 
ran it into a hole so that it turned over and injured the plaintiff. This 
alleged negligent conduct of the defendant Thomas, it will be observed, 
took place after he had seen the oncoming locomotive, which necessarily 
"insulated" the negligence of the appealing defendant, as it was no longer 
operative or active, and rendered Thomas' negligence the proximate cause 
of plaintiff's injury. Harton v. Tel. Co., 146 N. C., 430, 59 S. E., 1022. 
Xote, it is not alleged in the complaint that Thomas, the driver of the 
automobile, ran his machine off the highway to avoid a collision or in 
an effort to extricate himself and the plaintiff from a position of peril, 
produced by the negligence of the railroad company, but the allegation 
is that said defendant carelessly and negligently, i. e., needlessly, drove 
his car off the highway, after he had all the information which bell or 
whistle signal would have given him, arid injured the plaintiff. This 
necessarily means that the alleged negligence of the railroad company 
was remote, while that of the defendant Thomas was proximate. Con- 
struction Co., v. R. R., 184 N. C., 179, 113 S. E., 672. Hence, upon all 
the facts alleged by the plaintiff in her complaint, it appears that the 
negligence charged against the defendant, Southern Railway Company, 
was not in law the proximate cause of her injury. 

Speaking to the subject in his valuable work on Negligence (138), Mr. 
Wharton very pertinently says: "Suppose that, if it had not been for 
the intervention of a responsible third party, the defendant's negligence 
would have produced no damage to the plaintiff: is the defendant liable 
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to plaintiff? This question must be answered in the negative, for the 
general reason that causal connection between the negligence and dam- 
age is broken by the interposition of defendant's respcmsible human 
action. I am negligent on a particular subject-matter. Another person, 
moving independently, comes in  and, either negligently or maliciously, 
so acts as to make my negligence injurious to a third perilon. I f  so, the 
person so intervening acts as a nonconductor and insulates my negligence, 
so that I cannot be sued for the mischief which the person so intervening 
directly produces. He  is the one who is liable." 

The same rule announced by Mr. Justice Strong in R. R. v. Kellogg, 
94 U .  S., 469, regarded as sound in principle and workakde in practice, 
has been quoted with approval in a number of our decisions. H e  says: 
"The question always is, was there an unbroken connection between the 
wrongful act and the injury-a continuous operation? Did the facts 
constitute a continuous succession of events, so linked together as to make 
a natural whole, or was there some new and independent cause inter- 
vening between the wrong and the injury? I t  is admitted that the rule 
is difficult of application. But  it is generally held that, in order to war- 
rant a finding that negligence, or an act amounting to a wanton wrong, 
is the proximate cause of an injury, i t  must appear that the injury was 
the natural and probable consequence of the negligence, or wrongful 
act, and that it ought to have been foreseen in the light of attending 
circumstances." 

The allegation that the negligence of "the defendants jointly and con- 
currently proximately caused the plaintiff's injury" is but a conclusion 
of the pleader, negatived by the facts previously alleged, and is not ad- 
mitted by the demurrer. Broad Street Bank v. Nut. Bank, 183 N.  C., 
463, 112 S. E., 11. 

From a careful perusal of the record, viewed in the light of the 
pertinent authorities on the subject, we are of opinion that the complaint 
does not state facts sufficient to constitute a cause of action against the 
appealing defendant, Southern Railway Company. For  fhis reason, the 
demurrer to the complaint should have been sustained. 

While the allegations presently agpearing of record may not be suffi- 
cient to raise an issue of primary and secondary liability as between the 
defendants, nevertheless the answer of the defendant, C. E. Thomas, is 
not subject to demurrer. Taylor v. Constwcfion Co., ants, 30; Bowman 
v. Grsensboro, 190 N.  C., 611, 130 S. E., 502. H e  alleges that the 
Southern Railway Company is solely responsible for plaintiff's injury. 
This latter pleading on the part of the appealing defendant was properly 
dismissed. 

Nothing was said in Moses v. Morganton, 192 N. C., 102, 133 S. E., 
421, which militates against our present position. 

Reversed in part and affirmed in part. 
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STATE v. RAYMOND DOWELL. 

(Filed 2 May, 1928.) 

1. Intoxicating Liquor - Criminal Prosecution - Unlawful Possession- 
Burden of Proving Exception or Provisos to StatuhStatutes. 

Under 3 C. S., 3411(j),  making the possession of intoxicating liquor 
prima facie evidence of unlawful purpose, the State is not required to 
allege or prove that the case does not fall within the exception alloning 
~~osression in a man's dwelling for his personal use, the use of his family, 
or the entertainment of his bona fide guests therein, this being a matter 
of defense, must be alleged and proven by the defendant. 

2. Same-Prima Facie Case-Nonsuit. 
Where intoxicating liquor is found in the possession of the defendant, 

and he does not take the witness stand or offer evidence to prove himself 
within the exception relating to possession in his dwelling for his personal 
use allowed by the only exception to the statute, and the State has made 
out a prima facie case of possession, a motion a s  for nonsuit is p r o ~ e r l y  
overruled. C. S., 4643. 

3. Same--Burden of Proof. 
Where the State has introduced evidence tending to show the unlawful 

possession of intoxicating liquor by the defendant, making out a prima 
facie case of its being for an unlawful purpose, the burden of proof is on 
the State to shorn guilt of defendant beyond a reasonable doubt, and the 
defendant is required to show that his possession was within the statutory 
exception. 

BROGDEN, J., dissenting. 

APPEAL by  defendant f r o m  Stack, J., a t  September Term,  1927, of 
FORSYTH. NO error. 

T h e  bill of indictment contained 5 counts and  charged t h a t  defend- 
a n t  ( 1 )  unlawful ly did sell, bar ter ,  furnish,  and deliver intoxicating 
l iquor;  ( 2 )  unlawful ly did t ransport ,  impor t  a n d  export intoxicating 
liquor ; ( 3 )  unlawful ly did purchase intoxicating l iquor  ; (4) unlatv- 
ful ly  did possess intoxicating l iquor;  ( 5 )  unlawful ly did have i n  posses- 
sion intoxicating l iquor  f o r  t h e  purpose of being sold, bartered, ex- 
changed, given away, furnished a n d  otherwise disposed of i n  violation 
of t h e  provisions of the  act  of t h e  General  Assembly of N o r t h  Carolina, 
enacted a t  i t s  session 1923, a n d  ratified 1 N a r c h ,  AD. 1923, being 
entitled "An act  to  make  t h e  S t a t e  L a w  conform to the  Nat iona l  L a w  
i n  relation to  intoxicating liquors." 

T h e  testimony was  t o  t h e  effect t h a t  G u y  Scott, a deputy sheriff, i n  
consequence of information received i n  regard t o  defendant, procured a 
search w a r r a n t  and  went with E. J. Conrad a n d  L. Newsom t o  de- 
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fendant's home, about 5 miles south of Winston-Salem, on the Lexing- 
ton road. I t  was in the middle of the afternoon. "When I was getting 
out of the car I heard some glass rattling in the house. I ran  in the 
house, and when I went in the kitchen door I met Raymond Dowell's wife 
coming out of the door. I went i n  through the kitchen, and into the 
room, and in that  room there was an  old like hearth, and liquor was 
about half an  inch deep in this hearth, and a gallon jug and a half- 
gallon f ru i t  jar  had been broken, lying there, and I looked out and saw 
Dowel1 going through the field and Mr.  Conrad after him. The hearth 
where the liquor was on it was in the  bed room. There were three rooms 
in this house. This was the defendant's dwelling-house. H e  and his 
family lived there, or he  said he did." 

L. Newsom corroborated Guy Scott, in regard to the liquor and testi- 
fied further : "As we went in the kitchen door Raymond llowell jumped 
out of the bed-room window, which was the middle room, and which mas 
the room the whiskey was in. Defendant r an  right down through the 
field, and Mr. Conrad ran  after him and caught him. Mr.  Conrad is an 
officer. . . . The  floor was wet all along the floor aro.and the hearth 
and on the hearth, and a plank torn u p  in the floor, and there were three 
empty jugs under the floor. That  was the same room in  which we found 
the liquor on the hearth. Defendant jumped out of the window of that  
room and ran. There was one bed i n  that  room." T h e  defendant intro- 
duced no evidence. 

The verdict of the jury was we "find the defendant guilty of unlawful 
possession of intoxicating liquors and possession of intoxicating liquors 
for the purpose of sale." 

Attorney-General Brummitt and Assistant Attorney-Geaeral Nash for 
the State. 

John D. Slawter for defelzdant. 

CLARI~SOE, J. The  defendant moved to dismiss each and every count 
in the bill of indictment. The  court below allowed the motion as to the 
first, second and third counts, but declined to grant the motion for 
judgment as of nonsuit or dismiss the action as  to the fourth and fifth 
counts i n  the bill of indictment. C. S., 4643. W e  think the court below 
correct. 

Chapter 1, see. 1, Laws 1923 (known as the Turlington or Conformity 
Act) in part, is as follows: "The word 'liquor' or the phrase 'intoxi- 
cating liquor' shall be construed to include alcohol, brandy, whiskey, 
rum, gin, beer, ale, porter, and wine, and in  addition thereto any 
spirituous, vinous, malt, or  fermented liquors, liquids, and compounds, 
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whether medicated, proprietary, patented, or not, and by whatever name 
called, containing one-half of one per centum or more of alcohol by 
3-olume, which are fit for use for beverage purposes," etc. 3 C. S., 
3111 ( a ) .  

Section 2 :  '(KO person shall manufacture, sell, barter, transport, inz- 
port, export, deliver, furnish, purchase, or possess any intoxicating liquor 
except as authorized in  this act ;  and all the provisions of this act shall 
be liberally construed to the end that  the use of intoxicating liquor as a 
beverage may be prevented. Liquor for nonbeverage purposes and wine 
for sacramental purposes may be manufactured, purchased, sold, bar- 
tered, transported, imported, exported, delivered, furnished, and possessed, 
but only as provided by Title I1 of 'The Volstead Act,' act of Congress 
enacted October twenty-eight, one thousand nine hundred and nineteen, 
an  act supplemental to the National Prohibition Act, 'R. 7294,' an act 
of Congress approved November twenty-third, one thousand nine liun- 
dred and twenty-one." 3 C. S., 3411(b). 

Section 10, is  as follows: ( 'From and after the ratification of this act 
the possession of liquor by any person not legally permitted under this 
act to possess liquor shall be prima facie evidence that  such liquor is kept 
for the purpose of being sold, bartered, exchanged, given away, furnished, 
or otherwise disposed of in violation of the provisions of this act. But  
it shall not be unlawful to possess liquor in one's private dwelling only, 
while the same is occupied and used by him as his dwelling only, pro- 
vided such liquor is for use only for the personal consurnptiori of the 
owner thereof, and his family residing in such dwelling, and of his bona 
fide guests when entertained by him therein." 3 C. S., 3411(j) .  

The  court below, after defining what was actual and constructive 
possession (S. t i .  Xeyers, 190 N. C., 239), charged the jury, in part, as 
follows: "The court instructs you that  the burden of proof is upon the  
Sta te  to satisfy you beyond a reasonable doubt that  he had the liquor in 
his possession, either actual or constructive, and the court further in- 
structs you that  if he did have it in his possession that  i t  would be 
unlawful, unless he had i t  i n  his home for his own use, for his own 
personal use or the use of his  bona fide friends or guests. T h e  possession 
of liquor anywhere in the home or out of the home is prima facie eri- 
dence tha t  he is  keeping i t  for  the purpose of violating the lam. I t  is  
prima facie evidence that  he is keeping i t  i n  violation,of the l a n ,  and 
what is  meant by that is, that  i t  is artificial evidence created by the law 
from certain facts and sufficient to carry the case to the jury, and upon 
which the jury may act either way. The  defendant has not gone upon 
the stand and testified, but you cannot use that  to his prejudice. The 
court instructs you that  if he had this liquor in  his home for the purpose 
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of selling it, or for the purpose of giving it away, except as mentioned 
in the statute, or for the purpose of furnishing it to ~~omebody else, 
except as mentioned in  the statute, he would be guilty, but if he had 
it in his home for his own bona fide use, his personal use or the use of 
his bona fide guests, then he would not be guilty (and the court instructs 
you as to whether or not he had it for that purpose is a matter that is 
within his own knowledge alone and therefore, the burden is upon him 
to show that he had it for his own consumption or for the use of his 
bona fide guests)." The only part of the charge to which exception and 
assignment of error was made, was the latter part of the charge above set 
forth in brackets. 

The charge of the court was confined to the 4th and 5th counts which 
we are now considering, the counts under which defendant was con- 
victed : (1) unlawfully did possess intoxicating liquors; (2)  unlawfully 
did have in  possession intoxicating liquor for the purpose of being sold. 

(1) Under the above statutes, it is unlawful for any person to possess 
liquor (except as authorized in the act not material here to be considered) 
and "except in one's private dwelling while the same i s  occupied and used 
b y  h i m  as h i s  dwelling only, provided such liquor i s  for use only  for the 
persoml  colzsumption of the  o m e r  thereof and h i s  family  residing in 
suck dwelling and of his  b m  fide guests w h e n  entertained b y  h i m  
therein." The possession of liquor in the private dwelling for any other 
purpose than as above stated in the exception is unlawful. ( 2 )  "The 
possession of liquor by any person not legally permitted under this act 
to possess liquor shall be prima facie evidence that such liquor is kept 
for the purpose of being sold, bartered, exchanged, given away, furnished, 
or otherwise disposed of in violation of the provisions of this act." This 
prima facie evidence for sale, etc., applies to the private dwelling or 
elsewhere. 8. v. Mull, 193 N. C., p. 668. 

We have heretofore construed the act applicable to facts as they were 
presented in this Court in the particular case. I n  8. v. i ldcAllider, 187 
N. C., p. 403, it was held unlawful to possess liquor when not '(in one's 
private dwelling while the same is occupied and used by him as his 
dwelling only . . . for use only for the personal consumption of 
the owner thereof and the family residing in such dwelling and of his 
bona fide guests when entertained by him therein." S.  v.  Meyers, 190 
N. C., 239; S. v. Sigmon,, ibid., 684; S. v. Baldwin,  1!)3 N .  C., 566. 
I n  S. v .  H a m m o n d ,  188 N .  C., p. 602, it was held that the statute did 
not prohibit the receiving of liquor. 

I n  S. v. K n i g h t ,  188 N. C., 630, evidence tending to show that the de- 
fendant had intoxicating liquor in his possession before the passage of 
the act, is not a defense under its provisions for the defendant's posses- 
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sion a year thereafter upon an  indictment under the act of possessing 
liquor. The  liquor in controversy was not in his private dwelling. 

I n  S. v. Alull, 193 K. C., 668, the liquor was in  the  private dwelling, 
there was a verdict of "guilty of receiving and possessing." Under 
Hammond's case, supra, the verdict for receiving could not be sustained, 
nor could the  verdict for  possessing, as the possession was not alleged 
or shown to be unlawful; and further, the liquor was not in the actual 
or  constructive possession of defendant. 

I n  S. v. Winston, 194 N.  C., p. 243, i t  is  held: While section 10 of 
the Turlington Act (chapter 1, Public Laws 1923, 3 C. S., 3411(j) ,  
supra) does not make i t  a criminal offense for one to have intoxicating 
liquor in one's prirate dwelling, occupied and used by him as his dwell- 
ing only, for his own personal use or that  of his family residing ill 
such dwelling and his bona fide guests when entertained by him therein, 
it  is a violation of the criminal law, by the express provisions of (chapter 
1, Public Laws 1923, see. 2) ,  3 C. S., 3411(b), for him to either pur- 
chase it elsewhere or carry i t  there. 

I n  S. v. Pierce, 192 N.  C., a t  p. 770, the following charge was sus- 
tained : " 'Prima facie evidence means that  evidence which is received 
and accepted and continued until the contrary is shown, and you gentle- 
men of the jury, will remember the evidence, giving the State of North 
Carolina a fa i r  and an  impartial trial, and giving the defendant a t  bar 
a fa i r  and impartial trial.' This instruction, standing alone, may be sub- 
ject to some criticism (S. v. Wilkerson, 164 N. C., p. 431)) but in this 
immediate connection the judge charged the jury as follo~vs: 'Now the 
State has the duty of satisfying you beyond a reasonable doubt of the 
guilt of the  defendant,' etc., and defined reasonable doubt." 

I n  S. v. Smith, 157 K. C., a t  p. 583, quoting from Joyce on Indict- 
ments, see. 279, the following principle is laid down: "The general rule 
as to exceptions, provisos, and the like, is that  where the exception or 
proviso forms a portion of the description of the offense, so that  the 
ingredients thereof cannot be accurately and definitely stated if the ex- 
ception is omitted, then i t  is necessary to negative the exception or 
proviso. But  where the exception is separable from the description and 
is not an  ingredient thereof, i t  need not be noticed in the accusation; for 
it is a matter of defense. Bu t  where there is an exception so incorporated 
with the enacting clause that  the one cannot be read without the other, 
then i t  is held that  the exception must be negatived." S. v. Connor, 
142 N. C., 700; S. v. Moore, 166 N.  C., 284; S. v. Hege, 194 N .  C., 
526. 

The  court below charged correctly as to prima facie evidence. The  
burden of proof was placed on the State all through the charge and the 
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court below stated several times that  the evidence must be sufficient to  
satisfy the jury beyond a reasonable doubt as to the guil: of defendant. 
I t  was not necessary to negative the exception, for i t  was a matter of 
defense. 

I n  Archbold's Criminal Pleading, the principle is thus 5,tated (quoting 
from S .  v. Connor, supra, a t  p. 704) : "These negative averments seem 
formerly to have been proved in  all cases hy the prosecutor; but the 
correct rule upon the subject seems to be i n  cases where the subject of 
such averment relates to the defendant pwsonally, OT is peculiarly 
within his knowledge, the negative is not to be proved by the prosecutor, 
but, on the contrary, the afirmative must be proved by ths defendant, as 
matter of defense; (Italics ours) but, on the other hand if the subject 
of the averment does not relate personally to the defencant, or be not 
peculiarly within his knowledge, but either relate personally to the prose- 
cutor, or be peculiarly within his knowledge, or a t  least be as much 
within his kiiowledge as within the knowledge of the defendant, the 
prosecutor must prove the negative." The principle is well settled in this 
State. See Speas u .  Bank, 188 X. C., a t  p, 529 and cases cited; Tl'nlker 
2%. Parker, 169 X. C., 150; Shaw c. Public-Service Corp., 168 11'. C., 611. 

I n  construing the Harrison Anti-Sarcotic Act, dealing with the pre- 
sumption created by statute, i n  Gee Woe v. United States, 250 Fed. Rep., 
at  p. 429, i t  is said:  "That presumption of this and like kind, rebuttable 
and explainable by the accused persons, are  within the competency of 
Congress to create, it is well settled. Luria v. United States, 231 U .  S., 
9-25, 34 Sup. Ct., 10, 58 L. Ed., 101; United Sfates v. Yec Fing ( D .  C.), 
222 Fed., 154." 

I n  Casey v. United States, Mr. Justice Holmes delivering the opinion 
of the Court (9  April, 1928) construing said act, says: "With regard 
to the presumption of the purchase of a thing manifestly not produced by 
the possessor, there is a 'rational connection between the fact proved and 
the ultimate fact presumed,' Luria v. United States, 231. U. S., 9, 25; 
Yee  Hsm v. United States, 268 U. S., 178, 183. Furthermore there are 
presumptions that are not evidence in  a proper sense but simply regula- 
tions of the burden of proof. Greer v. United States, 245 U .  S., 559. 
The statute here talks of prima facie evidence but it means only that the 
burden shall be upon the party found in  possession to explain and justify 
i t  when accused of the crime that  the statute creates. 4 Wigmore, 
Evidence, see. 2494. I t  is consistent with all the constitutional pro- 
tections of accused men to throw on them, the burden of' proving facts 
peculiarly within their knowledge and hidden from dircovery by the  
government. 4 Wigmore, Evidence, sec. 2486. I n  dealing with a poison 
not commonly used except upon a doctor's prescription easily proved, or 
for a debauch only possible by a breach of law, i t  seemil reasonable to 



N. C.] SPRING TERM, 1928. 

call on a person possessing it in a form that warrants suspicion to show 
that he obtained it in a mode permitted by the law. The petitioner can- 
not complain of the statute except as i t  affects him." 

I n  Donnelley v. United States, Mr. Justice Butler, delivering the 
opinion of the Court (9 April, 1928), says: "The act is comprehensive 
and discloses a legislative purpose fully to enforce the prohibition de- 
clared by the Eighteenth Amendment. National Prohibition Cases, 253 
U. S., 350. Comeli v. Moore, 257 U.  S., 491; Vigliotti v. Pennsylvania, 
258 U.  S., 403; Grogan v. Walker B Sons, 259 U. S., 80; Everard's 
Breweries v. Day, 265 U. S., 545, 560; Lambert v. Yellowley, 272 U. S., 
581, 595." 

The charge in other respects was fair and impartial, giving defendant 
every legal right. We find in law 

No error. 

BROGDEPV', J., dissenting : The Turlington Act by express terms declares 
that it shall not be unlawful for a person to possess liquor in his own 
dwelling provided it is to be used only for the personal consumption of 
the owner and his family therein residing and his bona fide guests when 
entertained therein by such owner. 

I n  construing the statute it has been held that possession of liquor 
even within the home of the owner is prima facie evidence that he is 
keeping it for the purpose of violating the law. I n  other words a lawful 
act is prima facie evidence of an unlawful purpose. Albeit, this is 
water that has long since gone over the wheel. 

The judge charged in accordance with the decisions applicable, that 
the possession of liquor in the home of the defendant was prima facie 
evidence that he had it there in violation of the law. This carried the 
case to the jury. Under the law, the defendant had two alternatives. He  
could offer evidence in his defense, or he could decline to offer evidence 
and rely upon the weakness of the State's case supported in either event 
by the presumption of innocence which the law raised in his favor. The 
defendant pleaded not guilty. His  plea denied the possession of the 
whiskey and every other element of the crime. He  offered no evidence. 

The trial judge, however, went further and instructed the jury: "The 
burden is upon him to show that he had it for his own consumption' or 
for the use of his bona fide guests." 

This charge, as I see it, is erroneous for the following reasons: 
1. I t  deprived the defendant of the right to rely upon the weakness 

of the State's case, because i t  imposed upon him the burden of showing 
that the possession was not unlawful or to state the proposition.differ- 
ently, the burden was upon him to rebut the prima facie case made out 
by the State. 
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2. I t  deprived the defendant of the benefit of the presumption of 
innocence, because the presumption of innocence and the burden of re- 
butting the prima facie evidence of the State cannot exist at the same 
time and run concurrently throughout the trial. 

The opinion of the Court, however, proceeds upon the theory that the 
proviso of section 10 of the Turlington Act is a matter of defense and 
therefore the burden is upon the defendant to show that he comes within 
the proviso, that is to say, he possessed the liquor in his home for his 
personal use or for the entertainment of his bona ficle guests. The 
authorities cited in support of this position are S. v. Connor, 142 N .  C., 
700; S. v. Moore, 166 N .  C., 284; S. v. Hege, 194 N .  (2, 526. I n  the 
Hege case the liquor was found in the basement of defendant's store and 
not in his dwelling at all. Obviously the proviso referred to did not 
apply. I n  the Moore case the main question involved was sufficiency of 
allegations in the warrant, and related to what the State ought to allege 
and prove. I n  the Connor case the judge charged the jury "that the 
burden was on the defendant to prove that the woman jn the case was 
neither innocent nor virtuous," but the Court held that this instruction 
was error and awarded a new trial for such specific error. The opinion 
declares : ('In such circumstances, a defendant charged with the crime 
who seeks protection by reason of the exception, has the burden of 
proving that he comes within the same." As I interpret it, i t  does not 
support the opinion of the Court in the case at  bar, but is rather to the 
contrary. Moreover the defendant in this case did not go upon the wit- 
ness stand or offer evidence to the effect that the whiskey was possessed 
by him for his own consumption or for his bona fide guests. I f  he had 
sought the protection of the proviso, then the charge complained of would 
perhaps have been correct. 

I n  AS'. v. Wilkerson, 164 N.  C., 434, it is declared: "How can we say 
that prima facie evidence, or that which is apparently sufficient, ex- 
cludes all reasonable doubt of guilt, and by its own force overcomes the 
presumption of innocence? The bare statement of the proposition is 
sufficient to show its fallacy. I t  would destroy the  resumption of 
innocence and take away the protection of the other rule as to reasonable 
doubt. The presumption of innocence attends the accuiled throughout 
the trial and has relation to every essential fact that must be established 
in order to prove his guilt beyond a reasonable doubt. H e  is not re- 
quired to show his innocence; the State must prove his guilt." I t  will be 
noted that in the Wilkerson case the court charged that if the jury had 
a reasonable doubt they should acquit the defendant. Liquor cases do 
not involve the "shifting of the burden" as pointed out in S. v. Redditt, 
189 N. C., 176, and that line of cases. 
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I n  S. v. Hammond, 188 N .  C., 602, the defendant offered no evidence 
as in the case at bar, and requested the court to charge the jury as fol- 
lows: "If the jury find from the evidence that the house in which the 
intoxicating liquors in question were found was at  the time used and 
occupied as the dwelling only of defendant and such liquors were for her 
personal consumption only and her bona fide guests, when entertained by 
her therein, the jury will return a verdict of not guilty." The court re- 
fused to give this instruction. Chief Justice Hoke, writing the opinion, 
said, "We think the prayer embodies a correct proposition, so far as the 
charge of unlawful possession is concerned, and should have been given 
if restricted to that count, but the failure or refusal to give the instruc- 
tion may not be held for reversible error because such refusal does not 
necessarily or probably affect the verdict on the other counts in the bill. 
As heretofore stated, there is a general verdict of guilty, amounting to 
a conviction on each and every count in  the bill, and the prayer could 
not have been properly given because of the requested direction therein 
of a general verdict of not guilty." 

I n  the case at bar there was a nonsuit as to all counts except the 
fourth and fifth, and both of these counts charge unlawful possession. 
Applying the rule announced in the Hammond case to the case at bar, 
the defendant would have been entitled to the charge referred to in the 
Hanzmond case, which charge or instruction has no reference whatever 
to any "burden" to show that he had the whiskey for his own con- 
sumption, etc. 

Upon the facts disclosed by the present record, i t  appears to me that 
the Hammond case is decisive of the point. 

I n  Casey v. United States, referred to in the opinion of the Court, the 
question involved was one of purchase and not of possession. Moreover, 
the decision was rendered by a sharply divided Court. Mr. Justice Butler 
dissenting, declared : "And above all, the statutory rule of evidence should 
be construed having regard to the ancient and salutary doctrine known 
and rightly cherished as fair play by the people, the bar and the courts 
of this country, that every person on trial for crime is presumed to be 
innocent; and, that in order to convict him, the evidence must satisfy the 
jury beyond a reasonable doubt that he is guilty of the crime charged. 
. . . The connection, if any, between the possession shown and the 
substance of the offense charged is too remote. Attention has not been 
called to any decision that goes so far. None can be found." 
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T. K. CAUSEY ET AL. V. A. L. MORRIS ET A:L. 

(Filed 2 May, 1928.) 

1. Clerks of C o u r t R i g h t  t o  Change Venue. 
The clerk of the Superior Court has the right to order an action trans- 

ferred to another county only when a defendant is entitled thereto as  a 
matter of right, and not when it  is a matter of discretion; in the latter 
case it  is to be exercised by the judge of the Superior Court upou motion 
properly made in term. 

2. Courts - Superior Courts - Right  to Change Venue - Discretionary 
Powe-Review. 

The exercise of the court's discretionary power to transfer a cause 
to another county for the convenience of witnesses and to promote the 
ends of justice, C. S., 470(2), is not reviewable in the Supreme Court. 
But where, on appeal from the clerk's order removing the action on this 
ground and on the ground of movant's legal right, the court sustains the 
order on the latter ground alone, the clerk's right to issue the discre- 
tionary order is not presented on appeal to the Supreme Court, but the 
correctness of the order based on movant's legal right is left to be de- 
termined. 

8. Venu-Nature o r  Subject of Action-Interest i n  Ileal Proyerty- 
W h a t  Constitutes Real  Action-False Pretense. 

When an action sounds in damages arising from a fraudulent represen- 
tation inducing the purchase and conveyance of lands for which purchase 
money notes have been given, and not a foreclosure of a mortgage or the 
nullification of the transaction, it  does not involve an iuterest in or title 
to lands under C. S., 463(1), and the action is not removable as  a matter 
of the movant's right, and the plaintiff may select the county of his resi- 
dence as  the venue. C. S., 469. 

4. Courts--Superior Court-Trial De Nova--Venue. 
On appeal from the order of the clerk of the Superior Court ordering 

a cause transferred to another county as  a matter of right, on the ground 
that the action involves an interest in lands, C. S., 463(1), the matte+ 
should be heard de novo during the term of court. 3 C. S., 013(a). 

APPEAL by  plaintiffs f r o m  order  of Stack, J., a t  J a n u a r y  Term,  1928, 
of GUILFORD. Reversed. 

Motion f o r  the  removal of t h e  above entitled action f r o m  t h e  Super ior  
Cour t  of Guilford County to  the  Super ior  Cour t  of Rut ' lerford County, 
f o r  t r ia l ,  upon t h e  ground t h a t  t h e  action is  f o r  the determinat ion of 
a r igh t  to  o r  a n  interest i n  l and  s i tuate  i n  Ruther ford  C'ounty, and  also 
upon t h e  ground t h a t  the convenience of witriesses and  t h e  ends of justice 
will be promoted by such removal. 

F r o m  a n  order allowing the  motion, upon the  first gi-ound only, and  
thereupon removing the  action i n  accordance therewith, as  a mat te r  of 
right,  plaintiffs appealed to  t h e  Supreme Court.  
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Frazier & Frazier and Edward C. Jerome for  plaintiffs. 
Edwards & Duncan w d  Quinn, Hamrick & Harr is  for defendants. 

CORKOR, J. Plaintiffs and defendants are all residents of this State. 
Plaintiffs reside in Guilford County; defendants reside in Rutherford 
County. This action was commenced in the Superior Court of Guilford 
County, by summons issued on 20 October, 1927. The summons was 
duly served on defendants on 27 October, 1927. 

After the complaint was filed and before the time for answering had 
expired, defendants demanded in writing, by motion before the clerk, 
that the action be removed from the Superior Court of Guilford County 
to the Superior Court of Rutherford County, for trial, for that Guilford 
County is not the proper county for the trial of the action. C. S., 470. 
The ground for this motion was that the action is for the determination 
of a right to or an interest in land situate in Rutherford County. C. S., 
463, subsec. 1. Defendants also prayed that the action be removed by 
the clerk. in his discretion. for that the convenience of witnesses and the 
ends of justice would be promoted by the removal from Guilford County 
to Rutherford County. C. S., 470, subsec. 2. From the order of the clerk, 
allowing the motion, both as a matter of right, and in his discretion, 
plaintiffs appealed to the judge, presiding at the next term of the 
Superior Court of Guilford County. 3 C. S., 913(a). The motion was 
heard and passed upon, de novo, as prescribed by statute, by the judge 
who allowed the motion as a matter of right, upon the ground, that the 
action is for the determination of a right to or an interest in land situate 
in Rutherford County, and is in effect for the foreclosure of a mortgage 
upon said land, or for the redemption of said land from a mortgage. The 
judge did not pass upon, or allow the motion for removal, in his discre- 
tion, upon the ground that the convenience of witnesses and the ends of 
justice would be promoted by the removal as prayed for by defendants. 
Defendants' motion was allowed, and the action removed, by the judge, 
only as a matter of right. Plaintiffs excepted to the order of the judge, 
and appealed therefrom to this Court. 

The question as to whether a motion for the removal of an action from 
the Superior Court of the county in which it was commenced, and in 
which it is pending, to the Superior Court of another county, for trial, 
upon the ground that the convenience of witnesses and the ends of justice 
mill be promoted thereby, may be made before the clerk, in the first 
instance, and then heard by the judge de novo upon an appeal from the 
order of the clerk, allowing or disallowing the motion, is not presented on 
this record. A motion for removal on this ground, as authorized by 
statute, C. S., 470, subsec. 2, is addressed to the discretion of the court; 
its order, allowing or disallowing the motion, is not reviewable on appeal 
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to this Court. Craven v. Munger, 170 N.  C., 424; Oettinger v. Livestock 
Co., 170 N.  C., 152. The statute authorizing motions for removal to be 
made before the clerk, refers only to motions to remove as a matter of 
right. 3 C. S., 913(a). Motions for removal, which may be allowed or 
disallowed, in the discretion of the court, should be made before the 
judge, at  any time during a term of the court. Howard v. Hinson, 
191 N .  C., 366. The clerk of the Superior Court of Guilford County 
was without power, under the statute, to remove this aciion, upon the 
ground that the convenience of witnesses and the ends of justice would 
be promoted by the removal. The motion for removal upon this ground 
can be made only before the judge, during a term of the Superior 
Court. 

I f  the venue for the trial of this action is to be determined solely 
by the residence of the parties, defendants are not entitled to an order 
of removal, as a matter of right, for where both plaintifls and defend- 
ants are residents of this State, the plaintiffs are entitled to choose the 
county of their residence as the forum for the trial of the action. C. S., 
469. Craven v. Munger, 170 N .  C., 424. However, if the action, com- 
menced in Guilford County, and pending therein, is for the determina- 
tion of a right to or an interest in land situate in Rutherford County, 
or for the foreclosure of a mortgage on said land, defendants, having 
moved therefor, in writing, before the clerk, and beforel the time for 
answering the complaint had expired, are entitled to the order of re- 
moval, as a matter of right, for by statute, when an action is for the 
determination of a right to or interest in land, or is for the foreclosure 
of a mortgage on land, it must be tried in the county in which the land 
is situate, subject to the power of the court to change the place of trial, 
in its discretion, as authorized by statute, provided defendant has not 
waived his right to a removal by failure to demand the same, in writing 
and in apt time. The question involved in this appeal, therefore, is 
whether the action, as set out in the complaint, is for the determination 
of a right to or an interest in land situate in Rutherford County, or for 
the foreclosure of a mortgage on said land. I f  this question is answered 
in the affirmative, there was no error in the order of removal, and the 
order must be affirmed; if in the negative, there was error, and the order 
must be reversed. 

I t  appears from the allegations of the complaint that in February, 
1926, plaintiffs purchased from defendants a certain tract of land, con- 
taining 208 acres, situate in Rutherford County, and located in close 
proximity to the properties of The Chimney Rock, Incorporated, and 
Lake Lure; that the purchase price for said tract of land, as agreed upon 
by the parties, was $200 per acre, or $41,600.00; that plaintiffs have 
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paid to defendants, on account of said purchase price, the sum of 
$20,300.13, and that defendants now hold notes executed by plaintiffs for 
the balance due thereon. 

Plaintiffs allege that as inducements to them to purchase said tract 
of land, at the price agreed upon, defendants made certain representa- 
tions with respect to improvements which the owners of adjoining lands 
had decided to make upon their said lands, in the near future, which im- 
provements when made would greatly enhance the value of the tract of 
land which defendants proposed to sell to plaintiffs; that plaintiffs relied 
upon said representations, and because of same bought the said tract of 
land, at  the price agreed upon; that said representations were false and 
fraudulent, and the said improvements have not been made upon the ad- 
joining lands; that the tract of land purchased of defendants by plain- 
tiffs, without the improvements on the lands near by, which defendants 
falsely and fraudulently represented that the owners had decided to 
make, was not worth the sum of $41,600.00, but was worth only the sum 
of $5,200.00. 

Plaintiffs allege that they have suffered damages by reason of the false 
and fraudulent representations made by defendants, in the sum of 
$15,100.13, this being the difference between the amount paid by plain- 
tiffs on the purchase price of said land, and its value; they demand 
judgment that they recover of defendants the sum of $15,100.13, and 
that the notes executed by plaintiffs and now held by defendants be 
canceled and delivered to 

This is an action to recover damages for false and fraudulent repre- 
sentations by which plaintiffs were induced to purchase a tract of land 
from defendants, and to have certain notes executed by plaintiffs and 
held by defendants canceled, in partial satisfaction of such damages. I f  
plaintiffs had paid or should be required to pay said notes, the amount of 
their damages would be increased. The representations alleged in the 
conlplnint were not made with respect to the title to or the boundaries 
of the tract of land which plaintiffs purchased of defendants, but 
were made with respect to facts which if true would have materially 
enhanced the market value of the tract of land. I t  is not an action for 
the specific performance of a contract for the purchase of land, as was 
the case in Council v. Bailey, 154 N. C., 54; nor is it an action for the 
rescission or cancellation of such contract, as was the case in Vaughan v. 
Fallin, 183 N.  C., 318. 

I t  was held in Earn@ v. Armstrong, 136 N.  C., 393, that an action to 
recover damages for the breach of a covenant in a deed was not an 
action for the determination of a right to or an interest in land, and that, 
therefore, the action was not removable as a matter of right to the county 
in which the land described in the deed was situated. I n  Grifin. v. 
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Barrett, 176 N .  C., 473, it was held that the test as t~ whether the 
title to land is involved in an action, for the purpose of determining its 
removability as a matter of-right, is the judgment which the plaintiff 
may recover upon the allegations of the complaint. I f  the  lai in tiff is 
entitled to a judgment which will affect the title to land, the action must 
be tried in the county in which the land is situate; otherwise, it is not 
removable to such county as a matter of right. 

Applying this test to the instant case, it must be held that there was 
error in the order removing the action from Guilford County to Ruther- 
ford County. The title to the land situate in Rutherforc! County, pur- 
chased by plaintiffs of defendants, cannot be affected by any judgment 
which plaintiffs may recover of defendants upon the allegations of the 
complaint. Such judgment cannot be a lien on said land, nor can said 
land be sold for the satisfaction of said judgment, for defendants having 
conveyed the land to the plaintiffs are not the owners the~eof.  Notwith- 
standing said judgment, plaintiffs will remain the owners of said land, 
claiming title thereto under their deed from defendants. 

I t  does not appear from the allegations of the complaint that the notes 
of plaintiff, held by defendants, which plaintiffs pray to have canceled, 
are secured by mortgage or deed of trust upon the land. They are not 
liens upon the land, because they are purchase-money notes. The answer 
appearing in the record, which defendants have caused to be prepared, 
and which they propose to file, cannot be considered upon the motion for 
removal, for, as required by statute, this motion was made before the 
time for answering had expired. I f  defendants had filed an answer, be- 
fore they made the motion for removal, as a matter of right, they would 
have thereby waived their right to a removal. Brown V .  Harding, 170 
N. C., 253. This is not an action to foreclose a mortgage, nor for the re- 
demption of land from a mortgage. We therefore do not pass upon the 
question discussed in the brief of plaintiff's counsel, as to whether an 
action for the redemption of land from a mortgage must be tried in the 
county in which the land is situate in the absence of express statutory 
requirement to that effect. The statute does not so require; it is well 
settled that venue is a matter for statutory regulation. Clark v. Homes, 
189 K. C., 703. 

Having concluded that this is not an action for the determination of 
a right to or an interest in land, or for the foreclosure of ,a mortgage, we 
must hold that the order removing the action to Rutherford County was 
erroneous. The order is, therefore, 

Reversed. 



IN. C.] SPRING TERM, 1928. 5 3 7  

STATE v. THOMAS MASLIN. 

(Filed 2 May, 1928.) 

1. EmbezzIementIndictment Therefor-Sutticiency Thereof-Demurrer. 
When the evidence upon the trial tends to support charges in the indict- 

ment that the defendant was an officer, agent, and director of a bank, and 
had unlawfully, wilfully and feloniously embezzled a certain amount of 
i ts  funds held in trust, with the intent to defraud, following the material 
words of the statute in force a t  the time of the committing of the offense 
charged, it  is sufficient to sustain a general verdict of guilty upon the 
charges contained in the indictment, variously stated as  did "embezzle," 
did "abstract," etc., and a demurrer thereto is bad. 3 C. S., 224(e). 4401. 

2. Indictment-Requisites and Sufficiency Thereof. 
An indictment for a criminal offense is ordinarily sufficient if it uses the 

descriptive words given in the statute applicable as  constituting the of- 
fense, or substantially so many of them as will enable the court to de- 
termine the one on which i t  is founded. 

3. Embe;r,zlementIndictment-Sufficiency Thereof. 
Under an indictment of an officer of a bank for embezzling a part of 

its trust funds, the charge embezzlement carries the meaning of the won:.- 
ful conversion of the funds by the defendant to his own use, and the 
failure to specifically charge that the bank had entrusted the defendant 
with the funds, or that there had been a breach of a trust relationship 
by the defendant with the bank is not a requisite to its validity. 

4. EmbezzlemenLEvidence-Expert Testimony-Parol Evidence. 
Expert evidence may be properly admitted to trace book entries, with- 

out contradicting them, so as  to show that the officer of the bank had 
embezzled the bank's funds held in trust, as  charged in the bill of in- 
dictment. 

5. Criminal Law-Evidencecharacter Evidence. 
The defendant in a criminal action puts the credibility of his testimony 

in evidence, subject to impeachment, when he becomes a witness in his ovn  
behalf, and when relating only to his credibility as  a nitness, it i i  
competent for the State to ask him, on cross-examination, whether he 
was not then under indictment for s i m i l a ~  or like offenses. 

APPEAL by  defendant f r o m  Xtack, J., at September T e r m ,  1927, of 
FORSYTH. 

T h e  indictment contains th ree  counts, t h e  first being as  follows: 
T h e  jurors  f o r  t h e  State ,  upon  their  oath present,  t h a t  Thomas  Masl in,  
l a t e  of t h e  county of Forsyth,  on  7 March,  A.D. 1921, at and  i n  t h e  
county aforesaid, being then and  there a n  officer, agent  and  director of 
t h e  Merchants  Bank and  T r u s t  Company,  a corporation duly created, 
organized and  existing and  operat ing under  the banking laws of N o r t h  
Carolina, and  engaged i n  t h e  banking business in the  ci ty  of Winston- 
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Salem, county and State aforesaid, unlawfully, wilfully and feloniously 
did embezzle the sum of nine thousand seven hundred and seventy dol- 
lars of the moneys, funds and credits in the possession of, and held in 
trust by the said Merchants Bank and Trust Company, belonging to one 
E. K. Polites, with intent to defraud, contrary to the form of the statute 
in such case made and provided, and against the peace and dignity of the 
State. 

I n  the second count the word "abstract" takes the place of "embezzle" 
in the first, and the words "with intent to defraud" in the first are 
changed in the second into the phrase "with intent to defraud and in- 
jure the said Merchants Bank and Trust Company and the said E. K. 
Polites." 

The third count is a transcript of the second with the w o ~ d  "misapply" 
substituted for "abstract." 

The jury returned a general verdict of guilty and from the judgment 
pronounced the defendant appealed upon exceptions and assignments of 
error referred to in the opinion. 

A ttorney-General Brumrni t t  and Assistant Attorney-Gen era1 Nash  for 
the State .  
Swink, Clement  ct2 Hutch ins  and F.  P. Hobgood for defendant .  

ADAMS, J. I n  addition to demurring thereto the defendant moved to 
quash each count in the bill of indictment. He  assails the first on the 
ground that it contains no description of the funds, no recital of the 
number of transactions composing the embezzlement, no <~verment that 
the funds came into his actual possession by reason of his official re- 
lation to the bank, or that he converted them to his own use, or that he 
did any of the forbidden acts with intent to defraud or injure the bank 
or any person or corporation, or to deceive an officer of t'ie bank or an 
agent appointed to examine its affairs. 

As to the second count i t  is objected that it has no ~.verment of a 
description of the funds, of the number of transactions, or of loss to 
the bank by reason of the abstracted funds, or that the abstraction mas 
made without the consent of the bank, or with intent t'3 defraud the 
bank or any person or corporation, or to deceive the bank 01. its examiner. 
Similar objections are made to the third count, which ch,nges the mis- 
application of moneys, funds, and credits in the possession of and held 
in trust by the bank. The motion and the demurrer were overruled and 
the defendant excepted. 

This ruling was free from error. The statutes which were in effect at  
the time the several acts are charged in the indictment to have been 
committed denounce the embezzlement, the abstraction, and the mis- 



N. C.] S P R I N G  TERM, 1928. 539 

application of a bank's moneys, funds, or credits by any of its officers, 
agents, or directors. C. S., 4401, 224(e). The act which amended section 
224(e) (Toomey v. Lumber Co., 171 N. C., 178) was ratified and made 
effective on 25 February, 1927. Public Laws 1927, ch. 47, sea 16. 

Embezzlement was not an offense at  common law. S. v. McDonald, 
133 N. C., 680. I t  is made a crime by statute; and ordinarily an indict- 
ment will be deemed adequate if it charges the defendant with all the 
acts embraced within the statutory definition, or if i t  employs so many 
of the substantial words of the statute as will enable the court to de- 
termine the one on which it is framed. 2 Bishop's Crim. Procedure, 
see. 611 ef seq.; 1 Wharton's Crim. Law, (11 ed.), see. 230, n. 2 ;  8. v. 
Heaton, 81 N. C., 543; S. v. Sauls, 190 N. C., 810. Tested by this 
principle each of the counts is sufficient in law. 

An analysis of the first count discloses these component averments: 
(1) the defendant was an officer, agent, and director of the bank; (2) 
moneys, funds, and credits, the property of E. K. Polites, were in the 
possession of and were held in trust by the bank; (3) the defendant 
unlawfully, wilfully, a i d  feloniously embezzled $9,770 of these funds, 
with intent to defraud. The agency, the receipt of the property in the 
course of business, the name of the owner, and the embezzlement are 
clearly set forth. I t  was not necessary to aver or to prove that the 
money or funds had been committed by the bank to the custody of the 
defendant or that there had been any breach of trust or confidence 
except that which arose out of the relation between the bank and the 
defendant. S. v. Gulledge, 173 N. C., 746. Nor was it necessary to 
charge in the very words that the defendant had converted the property 
to his own use. The word "embezzle" has a technical meaning. "It is 
believed that the single statutory words, 'did embezzle,' sufficientIy in- 
dicate the criminal act; just as 'did burn' in arson, 'did make an 
assault,' in assault, 'did solicit' in attempt, 'did break and enter' in 
burglary, and 'did conspire' i11 conspiracy, are alone adequate, being 
the terms most adequately expressing the idea, and requiring and ad- 
mitting no aid from circumlocution." 3 Bishop's New Crim. Procedure, 
see. 322. I n  the indictment under review in S. v. Lanier, 89 N. C., 
517, the charge was expressed in the words "and the said money then 
and there fraudulently and feloniously did embezzle." There was an ad- 
ditional averment of larceny, but the Court held that it might be disre- 
garded as superfluous and that the charge of embezzlement was adequate ; 
this for the reason that "to embezzle" means to misappropriate as well 
as to convert to one's own use. S. v. Poust, 114 N. C., 842. The intent 
to defraud was sufficiently set out without specifically naming any 
particular victim of the preconceired purpose. C. S., 4621; S. v. Switzer, 
187 N. C., 88. 
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As we have not discovered any fatal  defect in  the first count the  
verdict would not be vitiated by insufficiency of the second or third. The 
jury convicted the defendant upon a general verdict which covers all 
the counts, and if either count is good the verdict will be upheld because 
the offenses charged are  of the same grade and punishable to the same 
extent. S. v. Ilammond, 188 N .  C., 602; S. v. McAllisttsr, 187 N .  C., 
400; S. v. Strange, 183 N.  C., 775; 8. v. Klingman, 172 N. C., 947. 
But we do not intimate that the last two counts are in anywise defective. 
They are laid substantially in the language of the statute and this, as 
we have said, is ordinarily regarded as meeting the demands of the law 
in this respect. I t  is safe but not essential to pursue the words of a 
statute. S. v. Heaton, supra. T h e  objection that there is nothing in  the 
indictment to indicate the number of abstractions, if more than one, is 
removed by the discussion and decision of the question in  S. v. Switzer, 
supra. 

Several exceptions relate to expert testimony which was admitted to 
elucidate certain entries in the books of the bank. The objection is that 
the entries were free from ambiguity and that par01 evidence was not 
admissible in explanation. The principle that  as a rule par01 evidence 
cannot be received to contradict, alter, or modify the terms of a written 
instrument which speaks for itself has no application here. The evi- 
dence was offered for the purpose of tracing sundry entries on the books 
through a series of transactions which tended to show that funds had 
been taken from the trust account and elsewhere applied. I t  is hard to 
see how the jury could have understood the significance of these entries 
without the aid of expert testimony, or how they could have taken the 
books and satisfactorily have traced any of the funds while making u p  
their verdict. The entries were not changed; their meaning was ex- 
plained. There was no invasion of the province of the jury by the ex- 
pression of an opinion upon a fact in issue. S .  v. Hightower, 187 N. C., 
300. Neither these exceptions, nor others taken to Shapiro's conversa- 
tion with the defendant, point to the admission of any evidence which 
could have been prejudicial i n  law to the rights of the defendant. For  
this reason they must be overruled. 

On cross-examination the defendant was asked whether he  was then 
under indictment for abstracting and embezzling funds belonging to the 
Merchants Bank and Trust Company, for the embezzlement of trust 
funds deposited in the same bank by the Snipes estate, and for receiving 
into the bank certain moneys for deposit when he knew the bank was 
insolvent. H i s  objection to each question was overruled and to each, 
reserving his exceptions, he  gave an  affirmative answer. Should this 
evidence have been excluded? 
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When the defendant took the stand his status was two-fold-that of 
defendant and that  of a witness. As a person accused of crime his 
character could not be evidenced by the Sta te  until he  had put it i n  
issue; but as a witness, his character was subject to impeachn~ent. 4 
Wigmore on Evidence, see. 2277. I t  was only for the latter purpose 
that  the evidence was admitted. S.  v. Traylor, 121 X. C., 674. 

I t  may be conceded that  the decisions of some other courts sustain the 
defendant's position; others do not; we are therefore concerned chiefly 
x i t h  our own. I n  S. v. Patterson, 24 N .  C., 346, 359, a question was 
raised as to how far  a witness should be compelled to answer questioiis 
which, without charging him with crimes, tended to his disparagement 
or disgrace; and i t  was held that  such questions were permissible, the 
only doubt being whether before the act of 1881 (C. S., 1799), the wit- 
ness could refuse to give an answer. And in X. P.  Garreft, 4 1  S. C., 
357, it was said tliat if a witness refused to say on cross-exanhation 
whether he had been convicted of an  infamous crime his silence should 
be a proper subject of comment before the jury. The  latter decision was 
followed in 8. v. Lawho~-u, 88 N .  C., 634, which in turn  has heen ap- 
proved in  S. v. Spurling, 118 R. C., 1250; 8. u. flolder, 153 X. C., 606; 
S. v. Winder, 183 N.  C., 776; 8. c. Spencer, 185 N .  C., 765, and S. v. 
Jeffreys, 192 N .  C., 318. I n  the case last cited the defendant on cross- 
examination was asked this question: "MThy didn't you ask tliat man 
out a t  Mordecai what he  wanted you for and what did they arrest you 
on Hillsboro Street one time for?" The question mas held to he com- 
petent for the purpose of impeaching the defendant as a witness; and in 
Colson's case the questions propounded to the defendant for the purpose 
of impeachment, and held to be competent, were whether he had not 
violated the prohibitiou law and whether lie had not adjusted in court a 
charge that lie had failed to support his wife. S. v. Colson, 194 S .  C., 
206. Evidence of a mere accusation of crime should be excluded. 8. v.  
Wiggins, 171 N .  C., 813. B u t  an  indictment duly returned as a true 
bill, while in a sense an  accusation, is much more than a bare charge: 
i t  is an  accusation based upon legal testimony and found by the inquest 
of a body of men, not less than  twelve in number, selected according 
to law arid sworn to inquire into matters of fact, to declare the truth, 
and as preliminary to the prosecution to find bills of indictment when 
satisfied by the evidence that  a tr ial  ought to be had. 8. v. Stewart, 
189 K. C., 340; S. v. Walker, 32 S. C., 234; X. v.  To?nZinson, 25 X. C., 
32; S. v. Christmas, 20 N .  C., 545. 

Questions of this kind have been generally indulged in the practice and 
permitted in  the tr ial  courts, and if the decisions heretofore cited are to 
be recognized as the law i t  is manifest that  there was no error i n  over- 
ruling the exceptions on this point. 

hTo error. 
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WILLIAM EDWARD TANKERSLEY, MINOR, BY HIS NEXT FRIEND, J. W. 
TANKERSLEY, v. MATTIE BISHOP DAVIS ET A.L. 

(Filed 2 May, 1928.) 

Deeds and Conveyances-Construction and Operation-Estates and In- 
terests Created-Adopted Children. 

A deed to the grantor's daughter conveying the lands to be held, with 
remainder over as designated thereinafter, with habendum. to her for her 
natural life then over to any child or children she may leave surviving 
her in fee, qualified by the expression, should any child or children born 
unto her predecease her, the other such children should take in fee, with 
an ultimate and further contingent limitation over: Held ,  giving the i11- 

tent of the testator controlling significance, a child adopted after the 
death of the grantor, no other child having been born, is escluded as 
against the ultimate takers of the blood of the grantor provided by the 
deed. C. S.,  1%. 

CIVIL ACTION before Lyon, E m e r g e n c y  J u d g e ,  a t  March Term, 1928, 
of GUILFORD. 

The facts are as follows: On 12 November, 1923, J. C. Bishop executed 
and delivered to his daughter, Bonnie B. Tankersley, a deed for a certain 
lot of land. The  conveying clause of the deed was "unto the said party 
of the second par t  to have and to hold and then in remainder, as here- 
inafter set out and not otherwise." The  habendum clause wa.s "to the said 
party of the second par t  for  and during the term of her natural  life 
and thereaiter to any child or children she may leave surviving her in 
fee, and in the event that  any child or children she may have had born 
unto her shall have predeceased her, then the child or children of any 
dead child or children shall represent and take such interest and estate 
as  his, her, or their parent or parents would have taken had he  or she 
survived the party of the second part, and in the event that  the said 
party of the second par t  shall leave no child or children nor the repre- 
sentative of such, surviving her, then to Mrs. Mattie V. Davis, wife of 
A. C. Davis," etc. The  deed was duly recorded. The only children of the 
grantor Bishop a t  the time of making the deed were Bonnie B. Tankers- 
ley and Mattie V. Davis. On  6 April, 1927, or about three and a half 
years after the registration of said deed, Bonnie B. Tankersley and her 
husband, J. W. Tankersley, duly adopted a son of a deceased brother of 
J. W. Tankersley, the husband of Bonnie B. Tankersley, and said adopted 
child was not related by blood to Bishop, the grantor, or  to Bonnie B. 
Tankersley, the grantee. The  minor plaintiff had been living i n  the home 
of J. W. Tankersley and Bonnie B. Tankersley for several months prior 
to the date of the deed. Bonnie B. Tankersley had no children and died 
on 14 April, 1927. The  plaintiff, the adopted child of Bonnie B. Tank- 
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ersley, claims the property under the Bishop deed. The defendant, Mattie 
Davis, and her daughter Virginia Bishop Davis, claim the property 
under the deed of Bishop. 

The cause was submitted to the judge upon the foregoing facts, who 
was of the opinion and so adjudged that the title to said land is vested 
in Mattie Bishop Davis and that the plaintiff was not entitled to the 
property, from which judgment plaintiff appealed. 

Hines, Kelly Le. Boren for plaintiff. 
King, Sapp & King for def endunts. 

BROQDEN, J. The question is this: Under the deed of Bishop who is 
entitled to the land, the adopted child of Bonnie B. Tankersley or the 
sister of Bonnie and the children of said sister? 

C. S., 185, provides in substance that if the adoption is for life the 
adopted child by virtue of the adoption is enabled "to inherit the real 
estate and entitle it tp the personal estate of the petitioner in the same 
manner and to the same extent such child would have been entitled to if 
such child had been the actual child of the person adopting it," etc. 

The question of inheritance is not involved in this case because the 
takers of the property hold under the deed of Bishop and not by in- 
heritance from Mrs. Tankersley. The inevitable trend of modern author- 
ity is to the effect that a deed must be construed in its entirety i11 
order to ascertain the intention of the parties thereto, and neither 
"antiquated technicalities" nor strained construction is permitted to 
nullify the intention of the grantor. Triplett v. Williams, 149 N .  C., 
394. 

The words of the deed "during the term of her natural life, and there- 
after to any child or children she may leare surviving her in fee," 
nothing else appearing, would undoubtedly vest the title of the property 
in the adopted child. But something else does appear, to wit, "and in 
the event that any child or children she may have had born unto her 
shall have predeceased her, then the child or children of any dead child 
or children shall represent and take such interest," etc. The word "born" 
implies blood. Certainly our statutes of descent, in most instances, 
search for the blood of the deceased with the same unerring discrimina- 
tion as manifested by the "Destroying Angel" that passed over Egypt 
in the days of Moses. 

The defendants contend that a proper construction of the deed means 
that if the deceased Bonnie Tankersley had an adopted child, the prop- 
erty would go to the adopted child; but if she left a "born child," the 
children of such born child should represent the ancestor or ancestors, 
whereas the children of an adopted child would have no such right. 
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This, we think, is a strained construction of the deed. Ct is  what the 
accountants might call a "forced balance." The  adoption took place 
three and a half years after  the deed was made. So t h ~ t  no adoption 
existed a t  the time of its execution. I t  is hard to conceive how the 
grantor contemplated an  artificial status that  did not even exist. More- 
over the grantor on or about the same time he executed the deed in 
controversy, delivered to h is  other daughter, Mrs. Davis, a deed in identi- 
cal language. I t  would appear tha t  a plain common-sense construction 
of the instrument would develop the conclusion that  the grantor in- 
tended to keep his property "in the family." It is perhaps significant 
that  the adoption took place only eight days before the death of Bonnie 
Tankersley. 

The  defendants rely upon Butterfield v. Sawyer, 187 Ill., 598, 52 
L. R. A. (0. S.) ,  75.  T h e  deed involved in that  case contained no 
language indicating a blood relationship. The  deed conveyed the prop- 
erty to a life tenant, '(the remainder to her child or children that  may 
be living a t  the time of her decease, and to the heirs and assigns of 
such child or children forever, and, i n  default of child or children of the 
said Adeline Butterfield a t  the time of her decease, then to the heirs 
generally of the said Adeline Butterfield forever," etc. The  court held 
that  the adopted child received the property under the expression "heirs 
generally," and even this decision was rendered by a sharply divided 
Court. The  contrary view is discussed by the Supreme Court of Pennsyl- 
vania in the case of Re Puterbaugh, 104 Atlantic, 601, 5 A. L. R., 1277. 
The annotation in 5 A. L. R., assembles the authorities upo tl the question. 
I n  that case the testator devised certain property to his son during his 
natural life "and a t  his death . . . to his child or children and their 
heirs . . . and in the event he  died without leaving any child or 
children, then over." The Court inquired : Whom did the testator under- 
stand to be contemplated within the words "children of Harrison S.," 
as he here employed them? The  Court said:  "A circumstimce which we 
think, however, goes very f a r  in support of appellants' contention, i s  
that  the adoption of this appellee occurred four years after the death 
of the testator, and nothing is  to be found in the will suggesting that, so 
f a r  as testator knew, the adoption of a child was then contemplated. 
Not a single extrinsic fact can be pointed to as indicating that  the 
testator intended that  anyone not of his blood should share in his bounty, 
while the will itself may be searched in vain for any indication tending 
even remotely to show that he so intended." The effect of the decision is  
stated in the first head-note in this language: "A child adopted after 
death of testator is not within a provision of the will giving a life estate 
to testator's son, and after the death of the son to his chila or children." 
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Both the Butter f ie ld  case and the Puterbaugh  case represent divergent 
views, based, no doubt, upon variable wording in  the adoption statutes. 
Suffice i t  to say that  we plant our decision squarely upon the construc- 
tion of the deed and hold that  the language of the deed itself excludes 
the adopted child. 

Affirmed. 

RICHMOND COUNTY v. PAGE TRUST COMPANY ET AL., RECEIVERS OF THE 

BANK O F  HAMLET, AND T. M. ROSE ET AL., DEFENDANTS, AND K. A. 
BERRY AXD HIS WIFE, MARY H. BERRY, INTERVENORS. 

(Filed 2 May, 1928.) 

1. AssignmenteRights  and Liabilities of Parties-Right of Prior As- 
signee--Equity-Banks and Banking. 

While a bank may make a valid transfer of certain of its assets to 
secure the otticers thereof in signing as sureties an undertaking given by 
the bank for the deposit of county funds (Trust  Co .  v. Rose, 192 R'. C., 
673),  such transfer will not prevail as against an equity of a third person 
to whom the same assets had been previously assigned and the later 
assignment was in fraud of rights acquired, and where these matters are 
sufliciently alleged a demurrer thereto is bad. 

2. Equity-Between Equal Equities the First in Point of Time Prevnils- 
Banks and Banking. 

In the course of its dealings and for a lawful purpose a bank may 
negotiate notes, drafts, bills of exchange, and other evideuces of in- 
debtedness embraced by 3 C. s., 220(a) ; aud where there is more than 
one transfer of the same security, and the equities are equal, the first 
in time will prevail. 

APPEAL by plaintiff, and defendant, T .  M. Rose, from Oglesby, J., a t  
Kovember Term, 1927, of RICHMOND. Affirmed. 

This  action involves the title to  certain notes described in the com- 
plaint. These notes are now held by defendants, receivers of the Bank 
of Hamlet. The  controversy is primarily between the defendants, T. M. 
Rose and others, and the intervenors. Each claims under an  assignment 
of said notes, made by the Bank of Hamlet. Pr ior  to said assignments, 
the Bank of Hamlet owned the said notes and held the same as par t  of 
its assets. 

On  8 September, 1925, the said notes were assigned by the Bank of 
Hamlet  to  defendant, T .  M. Rose, to indemnify the said Rose and others, 
from loss on a bond executed by the Bank of HamIet, as principal, and 
the said Rose and others as sureties, to the plaintiff i n  this action. 
T h e  said bond was conditioned for the payment, on demand, by the 
Bank of Hamlet to the plaintiff, as obligee, of a sum of money de- 
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posited by the plaintiff with said bank. There has been a breach of said 
bond by the Bank of Hamlet, which is now insolvent. 

The plaintiff alleges that as obligee in said bond, it has an equity, by 
reason of the assignment of said notes for the protection of the sureties, 
to have the proceeds of said notes, when collected, applied in discharge 
of the liability of the principal on said bond to plaintifl. I t  demands 
judgment in this action on the bond, and prays that the receivers of the 
Ehnk of Hamlet be ordered and directed to collect said notes, and to 
apply the proceeds of such collection to the satisfaction of its judgment. 

The intervenors allege that the assignment of said notes by the Bank 
of Hamlet to defendant, T. M. Rose, is void, for that said assignment mas 
fraudulent; they allege that they are the owners of said notes under a 
valid assignment made to them by the Bank of Hamlet, prior to the 
date of the assignment under which plaintiff and defendants, T. M. Rose 
and others, claim; that the assignment to them was made to secure 
certain certificates of deposit issued by the Bank of Hamlet and now 
owned by them. 

From judgment overruling demurrers filed by each of them to the 
cross-complaint of the intervenors, plaintiff, and defendant, T. M. Rose, 
appealed to the Supreme Court. 

W .  Steele Lowdermilk fov plaintiff. 
Rose $ Lyon for defendant, T .  M.  Rose. 
Robinson, Caudle & Pruett for intervenors. 

CONNOR, J. I n  Trust Cso. v. Rose, 192 N .  C., 673, we held that the 
assignment of the notes described in the complaint in this3 action, made 
by the Bank of Hamlet to T. M. Rose, was valid, and tE.at as between 
the receivers of the Bank of Hamlet, which had become .insolvent, sub- 
sequent to the date of said assignment, and the said T. M. Itose, the latter 
was the owner of said notes, by reason of the assignment.. This assign- 
ment was made to indemnify the said Rose and others from loss on the 
bond executed by the Bank of I-Iamle,t, as principal, and the said Rose 
and others, as sureties, to the plaintiff in this action. The validity of 
the assignment was attacked by-the receivers of the Bank of ~ a m l ~ t  on 
two grounds, first, because it was executed on behalf of the bank, without 
express authority of its board of directors, by its vice-president and 
cashier, for the protection of its officers, who were the sureties on the 
bond, and, second because the Bank of Hamlet was without power, in the 
absence of statutory authority, to transfer or assign any  par t  of its 
assets to secure one or more of its creditors. Upon the facts agreed, and 
submitted to the Court, in a controversy without action. we held that 
the contentions of the receivers could not be sustained upon either 
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ground. We reversed the judgment of the Superior Court from which 
T. M. Rose and his cosureties had appealed. Judgment has since been 
entered in the Superior Court of Richmond County in accordance with 
our decision, and with the opinion filed in support of the same. I n  said 
judgment it is ordered and decreed that the receivers of the Bank of 
Hamlet shall hold said notes, as trustees for T. M. Rose and his co- 
sureties on the bond, and shall apply the proceeds of said notes when 
the same are collected by them, in discharge of the liability of the Bank 
of Hamlet to the plaintiff herein, and thus indemnify and save harmless 
the sureties on its bond. This judgment was rendered at March Term, 
1927, of the Superior Court of Richmond County. 

This action was begun on 27 June, 1927. Plaintiff demanded judg- 
ment on the bond, and prayed that the receivers of the Bank of Hamlet 
be ordered and directed to pay to plaintiff, as obligee in the bond, all 
sums collected by the said receivers on the notes held by them in dis- 
charge of its judgment. 

On 23 July, 1927, N. A. Berry and his wife, Mary H. Berry, upon 
their motion, were made parties to the action, and were allowed to 
intervene therein, and set up their claim to the notes described in the 
complaint. On the same day they filed an answer to the complaint and 
a petition, in the nature of a cross-complaint against the plaintiffs, the 
receirers of the Bank of Hamlet, and the defendants, T. M. Rose and 
others. Plaintiffs and defendant, T. M. Rose, each filed a demurrer to 
the cross-complaint of the intervenors for that the allegations contained 
therein do not state a cause of action. Upon the hearing, these demurrers 
were overruled. From the judgment overruling their demurrers, plain- 
tiff and defendant, T. M. Rose, appealed to this Court. 

The questions presented for decision upon this appeal, are, first, 
whether the assignment under which the intervenors claim title to the 
notes described in the complaint, upon the facts alleged in their cross- 
complaint, and admitted by the demurrers, is valid, and second, if so, 
whether the title acquired by the intervenors in and to said notes, under 
said assignment, is superior to the title acquired by defendants, T. M. 
Rose and others, under the subsequent assignment of said notes, and also 
to the equity alleged by plaintiff in this action, founded upon said assign- 
ment. 

Both these questions must be answered in the affirmative-the first 
upon the authority of Tmst Co. v. Rose, 192 N. C., 673, and the second 
upon well settled principles of equity. "Where equities are equal, the 
first in time will prevail.'' The assignment of the notes by the Bank of 
Hamlet to T. M. Rose, while good as against the bank, and the receivers, 
upon the facts agreed, and submitted to the Court in Trust Co. v. Rose, 
&ay not be valid as to the intervenors, in  this action, who attack the as- 
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signment for fraud.  The distinction which appellants undertake to make 
between the facts upon which Tmst Co. v. Rose was decided, and the 
facts alleged in the cross-complaint and admitted by the demurrers in 
the instant case, is  not sustained on principle. I n  this State, banks, 
organized under its laws and carrying on business pursuant thereto, have 
the power not only to discount, but also to negotiate proniissory notes, 
drafts, bills of exchange and other evidences of indebtedness. 3 C. S., 
220(a).  The  power to negotiate involves the power to sell as well as the 
power to buy, and includes necessarily the power to assigll or transfer. 
Black's Law Dict., p. 812. There is no statutory limitation upon the 
power of a bank to assign or transfer its assets, or any part  of the 
same for any lawful purpose. 

As the allegations of the cross-complaint will doubtless be denied in 
the answers thereto, which appellants a re  authorized to file, by the judg- 
ment overruling their demurrers, we refrain from passing unon questions 
discussed in the briefs, filed upon this appeal. The  pertinency of these 
questions depends upon the facts as they may be determined by the 
verdict of the jury. There is  no error in the judgment ogerruling the 
demurrers, and allowing appellants time to answer as they may be ad- 
rised. The  judgment is 

Affirmed. 

H. C. AMMONS v. ST. PETER'S HOSPITAL, INCORPORATED. 

(Filed 2 May, 1928.) 

Negligence--Acts and Omissions Constituting NegligenccCondition and 
Use of LandGbstructions. 

One who is injured a t  night, while attempting to carry a patient into 
a hospital, by tripping over an unseen wire strung around a grass 11lot 
to prevent trespassing thereon cannot recover damages thsxefor against 
the hospital, the injury being due to an accident. 

APPEAL by plaintiff from Oglesby. J., at March Term, 1928, of MECK- 
LENBURG. 

Ciri l  action to recorer damages for an alleged negligent injury sus- 
tained by plaintiff when he  fell over a wire, strung along rl walk in the 
front yard of defendant's premises, and broke his leg. 

The evidence tends to show that  on the night of 27 December, 1926, 
the plaintiff, i n  company with a friend, was traveling by motor from 
Red Springs to Charlotte, N. C. About nine miles fron: the city of 
Charlotte, they came upon three men, who had been injured in an auto- 
mobile wreck. The plaintiff and his  friend ministered to the wounded 
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men, placed them in their car and hastened with them to St. Peter's 
Hospital. This was about 10:OO p. m. The night was dark and rainy. 
Upon arriving at  the hospital, plaintiff drove to the side entrance, at  the 
suggestion of one of the men, and sought to gain admittance there. Fail- 
ing to get any response from several rappings on the side door, the plain- 
tiff, to use his own language, "feeling like minutes were hours in that 
critical moment," started around to the front entrance. "As I got by the 
corner of the hospital I noticed a walkway--what I taken to be a walk- 
way-across the lot, and to make a narrow cut, I went that way-went 
across the lot, got nearly to the front steps when I tripped on a wire and 
was thrown to the steps and my leg was broken. I did not see the wire." 

As a matter of fact, plaintiff was not in a walkway when he fell, 
nor had there ever been one there. The wire in question was strung a 
few inches from the cement walkway leading from the street to the front 
steps of the hospital. I t  was put up to keep people from walking over 
the grass, and consisted of two strands, strung on iron posts about 18 
inches high, and was placed around the entire grass plot. Plaintiff had 
to cross the wire in order to get on the grass plot. H e  tripped and fell 
in coming out of the circle. 

From a judgment of nonsuit, entered at the close of all the evidence, 
the plaintiff appeals, assigning error. 

Whitlock, Dockery & Shaw for plaintiff. 
Hamilton C.  Jones and Taliaferro & Clarkson for d e f d a n t .  

PER CURIAM. Plaintiff was the victim of an unfortunate accident 
while acting the part of a good Samaritan, but, on the record, the St. 
Peter's Hospital, Inc., cannot be held legally liable for his injuries. 

Affirmed. 

JOHN W. MOORE v. ISRAEL SCHWARTZ. 

(Filed 2 May, 1928.) 

Gambling-Action Will Not Lie Against Maker of Check Given far 
Gambling Debt. 

An action will not lie to recover against the maker upon a note given 
for a gambling debt. 

CIVIL ACTION before Harding, J., at December Term, 1927, of MEOR- 
LEXBURG. 

The defendant was indebted to the plaintiff for $183.00 and plaintiff 
brought suit in a magistrate's court against the defendant to recover that 
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sum. At the trial the defendant admitted the indebtedness to the plaintiff 
but set up as a counterclaim a check for $170.00, paya.ble to "cash." 
The plaintiff denied the legality of the counterclaim and offered evi- 
dence tending to show that the check for $170.00 was given by him to 
one Familant to pay losses incurred in a poker game. Familant had 
endorsed the check to the defendant. There was no evidence contradict- 
ing the evidence of the plaintiff that the check sought to be used as a 
counterclaim by the defendant was given for the purpotie of paying a 
gambling loss. Whereupon the judge instructed the jury to answer in 
the affirmative the issue relating to whether or not the check was a 
wagering contract. From judgment for plaintiff for the amount of his 
account and denying recovery on the counterclaim the defendant ap- 
pealed. 

Thomas W.  Alexander for plaint,iff. 
J .  D. McCall for defendant. 

PER CURIAM. Gaming contracts are covered by C. S., 2142. Such 
contracts are void and cannot be enforced in a court of justice. Orvis v. 
Holt, 173 N.  C., 231; Bank v. Crafton, 181 N. C., 404. 

Under certain circumstances the holder of a check or a note given 
to pay a gambling debt may recover against the endorser. Bank v. 
Crafton, supra. This is not such a case as the endorser :is not sued. 

No error. 

TOWN O F  WAXHAW v. S. A. L. RAILWAY CO. 

(Filed 2 May, 1928.) 

Municipal Corporations--Public Improvements-Assessments-City May 
Levy Assessments for Improvement of One Side of Street. 

An assessment levied for street improvements on abutting property 
owner, C. S., 2707, is not void on the ground that the asse?ssment \\.us for 
improving only one side of a street. 

APPEAL by defendant from MacRae, Speck1 Judge, at Cktober Special 
Term, 1927, of UNION. NO error. 

V a m  h Milliken for appellant. 
John C. Sikes and H.  B. A d a m  for appellee. 

PER CURIAM. The defendant's right of way extends through the town 
of Waxhaw approximately in an eastern and western direction. Accord- 



N. C.] S P R I N G  TERM, 1928. 551 

ing to the map filed in the cause, North Front Street, or North Main 
Street, is on the north side of the right of way and South Front, or 
South Main Street, on the south. I n  1927 the State Highway Commis- 
sion paved that part of the Jackson highway extending through the 
town along South Main Street. The pavement laid by the commission 
was 18 feet wide and on each side of it was an unpaved portion of the 
street about 11 feet in width. After this work had been completed or 
while in process of completion, certain property owners of the town, 
representing a majority of the owners and of all the lineal feet of front- 
age on the south side of South Main Street filed a petition with the gov- 
erning authorities pursuant to the provisions of C. S., 2707, asking that 
a hard surface be laid on the area between the Jackson highway and the 
sidewalk on the south side. On 15 October, 1926, the commissioners 
passed a resolution providing for an assessment of the adjoining property 
on the south side of the street, and on 21 April, 1927, they passed a reso- 
lution assessing three-fourths of the cost of the improvement against the 
owners of property on the south side. The defendant owns a vacaut lot 
abutting the improvement and filed objections to the confirmation of the 
assessment and insisted that the plaintiff had never acquired title or 
right to the use of the street in question and that the petition filed in 
the proceeding did not comply with section 2707. The objections were 
overruled, the defendant appealed to the Superior Court and upon the 
trial the only issue submitted to the jury was whether the way in front 
of the defendant's property on which an assessment had been levied was 
a public street of the town. The issue was answered in the affirmative 
and from the judgment of the court the defendant appealed assigning 
error. The insufficiency of the petition was not pressed. 

The record contains several assignments of error but upon the argu- 
ment the only objection seriously insisted upon by the defendant was 
that which related to the insufficiency of the judgment, the defendant 
contending that the commissioners of the town were not authorized to 
levy an assessment for paving only one side of the street. The plat on 
file indicates one street on the south side of the right of way and 
another on the north and it is insisted in the brief of the appellee that 
the two are recognized in the plan of the town as separate and distinct 
streets. However this may be, we are of opinion that section 2707 in 
express terms permits the authorities of the town to lay a hard surface 
on a part of a street as well as on the whole, and that there is nothing 
in the statute indicating that the "part thereof" necessarily excludes 
a lateral pavement and applies only to a cross section. The record shows 
that the only property abutting the north side of South Main Street is 
the defendant's right of way. Upon the entire record we find 

No error. 
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STATE v. LARRY NEWSOME. 

(Filed 9 May, 1928.) 

1. Criminal Law-Evidencdnfessions-What Constituites Promise or 
Threat. 

Only free and voluntary confessions of one accused of crime, uninflu- 
enced by a promise of favor or a threat, are competent on the trial as  
evidence against him, but a confession is not rendered involuntary because 
made to officers of the law having the defendant under arrest a t  the time. 

2. Same. 
Confessions of a defendant while under arrest are not rendered in- 

admissible a t  the trial on the ground that a t  the time of his making then1 
the officers of the law having him in custody assured him that they would 
protect him from mob violence feared by him. 

3. Sam-Con5dential Communications-Physicians and Surgeons. 
The admissions of one accused of crime a re  not rendered confidential 

within the meaning of the law when made to a psychiatrist examining 
him by order of the court in order to form an opinion as  to whether the 
defendant had suficient mental capacity to be in law guilty of crime, 
since, under the circumstances of this case, the relationsllip of physiciau 
and patient did not exist, and C. S., 1798 is not applicable. 

4. Sam-Cured Error--Instructions. 
Where the evidence is cumulative a s  to the confessions of one accused of 

crime, the error, if any, in the admission of evidence of one of the con- 
fessions, is cured by the trial court when he clearly withdreiws the evidence 
from the consideration of the jury. 

5. Homicide-Murder-Murder in the First and Second Degree-Ele- 
ments Thereof-Instructions-Presumptions. 

Where all the evidence a t  a trial for murder tends to show murder in 
the first degree in that the murder mas committed by poisoning, starva- 
tion, lying in wait, imprisonment, torture, or in the perpetration or attempt 
to perpetrate a felony, the trial court may instruct the jury that they 
may render only one of two verdicts, murder in the first degree, or not 
guilty. But where the evidence tends to show that the killing was with 
a deadly weapon, and the State in one phase of its case relies on p r e  
meditation and deliberation, the presumption is that the murder was in 
the second degree, with the burden of proving premediration beyond a 
reasonable doubt on the State, in order to constitute it murder in the first 
degree, and under these circumstances it  is error for the trial court to fail 
to charge the jury that they might find the prisoner guilty of murder in 
the second degree. C. S., 4642. 

6. Criminal Law-Appenl and Error-Assignment of Enror-Defendant 
Must Assign Error to Have it Considered in the Supreme Court. 

The question a s  to whether the defendant is entitled to a new trial on 
the ground that the verdict was influenced by hostile demonstrations in 
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the courtroom during the trial, must be raised by the defendant by motion 
for a new trial and exception to the refusal of the trial court to grant 
same. 

ADAMS, J., concurring, STACY, C. J., and BROGDEN, J., conc~rring in result, 
CLARKSON, J., dissenting. 

APPEAL by defendant from Grady, J., a t  December Term, 1927, of 
WAYKE. New trial. 

Indictment for murder. Verdict: Guilty of murder in the first 
degree. 

From judgment on the verdict, that  defendant suffer death as pro- 
~ i d e d  by statute, defendant appealed to the Supreme Court. 

Attorney-General Brummif t  and dssisfant Attorney-General S a s h  for 
the State. 

Madrid B. Loftin for defendant. 

CONKOR, J. The  lifeless body of Beulah Tedder was found by her 
father, Alex Tedder, between 6:30 and 7 o'clock p. m. on Thursday, S 
December, 1927, lying b ~ s i d e  a path, thirty-five or forty yards from his 
home, in Wayne County, N.  C. The  path beside which the body was 
found runs from the home of Cora Reid to the home of the father of 
the deceased. She was lying flat on her back, with her head turned to 
one side, and with one leg drawn up under her body. Her  dress was 
thrown back towards her shoulders. Her  throat was cut ;  there were 
also cuts on her cheeks, her arms and her hands. The  evidence tended 
to show that  these cuts were made with a knife, a t  or near the place 
where the body n a s  found, by some person who, a t  the time, was 
assaulting her with a knife and tha t  she was attempting to escape from 
her assailant. The  county physician who examined the body the next day 
after it was found by her father, about 10 o'clock a.m., testified that 
from his examination lie was convinced that  the deceased had not been 
ravished. She was a strong, well-developed girl, about fourteen years 
of age, weighing about 115 pounds. There was no evidence tending to 
show that  the deceased had been ravished, or that  the homicide had been 
committed in the perpetration of a rape upon the deceased. 

The deceased was the oldest child of her father's family. She had 
left his home that evening about 6 o'clock with Cora Reid, a neighbor, 
whose home was a t  a distance of about 2,200 feet from her father's 
home. She went with Cora Reid to her home, a t  her father's request, 
to get some home-made syrup for the family. After she and Cora Reid 
arrived a t  the home of the latter, the deceased remained there for about 
five minutes. She then left, with the syrup, going in the direction of 
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her father's home, along a path near which, at a distance of about 1,000 
feet from the home of deceased's father, was situate the home of de- 
fendant, Larry Newsome. There was evidence tending to show that de- 
fendant was at  his home, when deceased and Cora Reid passed the same, 
going to the home of the latter, walking together along the path, and 
that defendant saw them as they passed. H e  knew that deceased would 
later return to her father's home, by this path, alone. There was evidence 
tending to show further that defendant waylaid the deceased as she was 
returning from the home of Cora Reid to the home of her father, about 
6 :30 o'clock, and that he killed her by cutting her throat with a knife. 

There was also evidence tending to show that defendant met the de- 
ceased, as she was returning from the home of Cora Reid to her father's 
home, near defendant's home, and that he then and there assaulted her, 
with intent to commit rape upon her. This assault, made about 125 to 
140 yards from the place at  which the body of the decessed was found, 
was not successful. The deceased broke away  fro^ defendant and ran 
toward her father's home. There was evidence tending to show that de- 
fendant pursued her with intent to commit rape upon her, and that he 
overtook her;  that defendant killed her by cutting her throat with a 
knife, while attempting to perpetrate upon her the crime of rape. 

There was evidence tending to show further that when defendant 
failed in his attempt to commit rape upon the deceased, at the time of 
his first assault upon her, because of her successful resistance, he aban- 
doned his purpose to rape her, and that deceased escaped and ran from 
him; that as she was running toward the home of her father, she called 
to defendant, saying that she would tell her father of defendant's assault 
upon her, as soon as she arrived at his home; that defendant then 
pursued her a distance of 125 to 140 yards from the place where he first 
assaulted her, overtook her and again assaulted her with a knife with no 
intent to rape her, but with intent to prevent her from telling her father 
of the previous assault with intent to commit rape; that while making 
this latter assault upon deceased, defendant cut her throat with a knife, 
thus causing her death. 

No evidence was offered by defendant; on cross-examination of wit- 
nesses for the State, defendant's counsel, assigned by the court to defend 
him in this action, sought to show that defendant's mental condition 
is such that he is not capable of committing crime. These witnesses 
testified that while in their opinion defendant is a man of' low mentality, 
with the mind of a child of immature years, he had sufficient intelligence 
to know and did know right from wrong, and that he was capable of 
appreciating and did appreciate the moral quality of his acts. The 
sheriff of Wayne County, on his cross-examination as a witness for the 
State, testified "that he had been with the prisoner right much, while 
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riding backwards and forwards, between different places; tha t  i n  his 
opinion there are lots of people who have more sense than the defendant, 
but that  defendant has plenty of sense to know right from wrong, and 
that  defendant, in his opinion, has the intelligence of the average negro, 
without any education." Dr.  W. C. Linville, psychiatrist for the Sta te  
Hospital a t  Goldsboro, testified for the State that  he had examined the 
defendant, since his  arraignment upon the indictment in this action, in 
order to form an  opinion as to his mental condition, and that  i n  his  
opinion, formed as the result of such examination, defendant was a t  
the time of the examination and also on the day of the homicide, sane. 
This  witness on% cross-examination bv counsel for defendant testified 
that  defendant should be classed as a high-grade moron; that  a high- 
grade moron is one whose mental faculties are  undeveloped. On his 
redirect examination, the witness defined a moron as  "a man without any 
education, a man with very poor training in  life, and very poor ideas 
of law and order." 

The only objection made by counsel for defendant to evidence offered 
Ly the State were directed to testimony of witnesses as to alleged con- 
fessions made to  them by defendant, after his  arrest, and while he was 
in the custody of the sheriff or his deputies. Two of these witnesses, 
J .  R. Kornegay and Carl Smith, were deputy sheriffs of Wayne County. 
The  other witness was Dr .  W. C. Linville, the psychiatrist, who examined 
the defendant for the purpose of qualifying himself to testify as to the 
mental condition of defendant, a t  the time of the homicide. Each of 
these witnesses testified that  the confession made to him. or in his 
presence, mas voluntary on the par t  of defendant, and was made without 
promise or threat to defendant. The  court overruled the objections, 
and defendant, having duly excepted upon his appeal to this  Court, 
assigns the admission of testimony tending to show confessions by him 
as error. 

With respect to the testimony of witnesses as to confessions of defend- 
ant, the court instructed the jury as  follows: "Right here I want to say, 
and I feel i t  is my duty to say i t :  A confession of a prisoner who is 
chareed with crime cannot be-offered in  evidence and received bv the 

u 

court and considered by the jury unless such confession is absolutely 
free and voluntary on the par t  of the person making it. I f  a person 
charged with crime is offered any inducement to confess, if any promises 
are made to him, or if he is threatened by any person, and under such 
threats, or by any coercion exercised upon him, he makes any admission 
or confession, the humanity of the law of this S ta te  will not permit that  
confession to be received in evidence. So  in reference to the statements 
testified to by Mr. John Kornegay as to what the defendant told him 
after he  left the penitentiary, and while he was on his way to Goldsboro: 
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I charge you not to consider any statement made to h im,  because after 
giving to his evidence mature thought and consideration :I have decided 
that the promise that  he made to the defendant while i n  the penitentiary 
that  he would protect him, was there to protect him, was such a promise 
as  would make any confession inadmissible in  a court of justice. SO 
when you go to make u p  your verdict, I charge you not to consider 
anything that  Mr.  Kornegay said as to confersion made to him, or any- 
thing Mr.  Carl  Smith said as to confessions made to Mr. Kornegay 
while he was on the way from Raleigh to Goldsboro. However, this does 
not apply to the testimony of Dr.  Linville. This testirnolly on the part  
of Dr.  Linville as to what the defendant said to him, I consider 
competent evidence and i t  is permissible for you to consider i t  when 
you go to make u p  your verdict." 

I f  the testimony of the witnesses, Kornegay and Smith, deputy sheriffs 
of Wayne County, as to statements, i n  the nature of confessions, made 
by defendant to the witness Kornegay, in the presence of the witness 
Smith, incompetent and inadmissible as evidence e.gainst the de- 
fendant. for that  said statements were made bv the defendant in reliance 
upon assurances of the deputy sheriffs that  they would protect him while 
he was in their custody, and if it  was, therefore, error .;o overrule de- 
fendant's objections to the admission of this testimony, when same was 
offered by the State, such error was rendered harmless by the withdrawal 
of the incompetent 'testimony from the consideration of the jury in the 
charge. There was sufficient evidence other than the testimony as to 
confessions from which the jury could find that defendant is  the man 
who killed deceased, by cutting her throat with a knife, and that  the 
homicide was committed, either by lying in wait, or in the attempt to 
perpetrate a felony-to wit, rape, or  after deliberation and premedita- 
tion by the defendant. The  testimony as to the alleged confessions was 
cumulative as evidence with respect to these matters and its withdrawal 
from the jury rendered the error in its admissions, if any, harmless. 

The  principle upon which defendant's assignments of error with re- 
spect to the testimony of the witnesses Kornegay and Smith as to con- 
fessions made by defendant, are not sustained, is stated by Adams, J., 
in Hyatt  v. McCoy, 194 N .  C., 760, as  follows: "The admission of im- 
proper or incompetent evidence which i s  withdrawn from the jury and 
stricken out will not constitute reversible error, especially where the jury 
is particularly instructed not to consider i t  or to be influenced by i t  in 
making u p  the verdict." This  principle has been applied by this Court 
not only in appeals i n  civil actions, as appears by the cases cited by 
Adams, J., in Hyat t  v. McCoy, but also in  appeals in criminal actions. 
S. v. D i c k m o n ,  189 N.  C., 327; S. v. Lane, 166 N. C., 333; S. c. 

Flemming, 130 X. C., 688; S. c. Ellszrorth, 130 K. C., 690; S. L'. Apple, 
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121 N. C., 584; S. v. Collins, 93 N. C., 564; S. u. ~ t l a y ,  15 N. C., 328. 
I n  the last cited case, Rufin ,  C. J., says: "If improper evidence be re- 
ceived, it may afterwards be pronounced incompetent, and the jury 
instructed not to receive it." I n  S. v. Lane, supra, Walker,  J., after re- 
stating the principle and applying i t  to an assignment of error in that  
case, says: "We cannot assume that  the jury disobeyed the court's 
instruction, and considered the evidence, but we must presume the con- 
trary, unless prejudice appears or  is shown by the appellant in some 
way. The burden is on him to prove it. Rush v. Steamboat Co., 67 
N. C., 47; Thomas v. Alexander, 19 N.  C., 385." I n  the instant case, 
there was evidence, other than the testimony of the witnesses Kornegay 
and Smith as to defendant's confessions, from which the jury could 
find that defendant is the man who killed deceased, and that  he killed 
her as contended by the State, under circumstances that make the homi- 
cide, under the statute, murder in the first degree. The  clear and full 
statement in the ellarge to the jury of the principles applicable to the 
admission of testimony tending to show confessions by the defendant, as 
r\  idence against him, and the vigorous language used by the learned 
judge in the instruction, withdrawing the testimony, and directing the 
jury not to consider it, cured the error, if any, in the admission of the 
testimony over the objections of defendant. 

The fact that  defendant was in the custody of the deputy sheriffs of 
Wayne County, who were taking him from the State's prison at Raleigh 
to Goldsboro, for trial, a t  the time lie made the statements offered in 
evidence as confessions, does not render such statements incon~petent and 
inadmissible as evidence against the defendants. This fact alone does - 

not show that  the confessions were involuntary. This is well settled by 
numerous decisions of this Court. S. v. Bowden, 175 PIT. C., 794; 8. c .  
Lori'ry, 170 N .  C., 730; S. v. Lance, 166 N. C., 411; S. c. Jones, 145 
N .  C., 466; S. v. Exum, 138 N. C., 599. I n  S. v. Gray, 192 N.  C., 594, 
we said:  "We are not aware of any decision which holds a confession, 
otherwise voluntary, inadmissible because of the number of officers 
present a t  the time it was made. Nor has the diligence of counsel dis- 
covered any." The assurance given to defendant by the officers before 
they left the State's prison, that  they would protect him while he was 
in their custody, on the way to Goldsboro, cannot be held as an induce- 
ment to defendant to make statements to the officers with respect to the 
crime with which defendant was charged after they had left Raleigh, 
and while they were on the way to Goldsboro. This assurance was given 
to defendant, manifestly, because of apprehension expressed by him to  
the officers, that  he would be attacked and subjected to violence after he 
had left the protection of the State's prison. The  presiding jutlgt. with- 
drew from the jury the testimony of the witnesses Kornegay and Smith, 
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as to defendant's statements to them, in the nature of confessions, evi- 
dently out of abundant caution, and because of his earnest desire that 
the defendant should not be prejudiced by testimony of confessions, as 
to the competency of which he had, after much reflection, some doubt. 
Upon the facts disclosed by the evidence, we do not think that there was 
error in overruling defendant's objections to the introduction of this 
testimony. We find no evidence showing that the statements made by 
the defendant to the officers, and offered by the State as confessions by 
him were otherwise than voluntary. But even if there was error in over- 
ruling the objections to this testimony when the same was offered, the 
error was cured by the withdrawal of the testimony in the charge to the 
jury. 

The assignment of error based upon defendant's exception to the re- 
fusal of the court to sustain his objection to the testimonv of Dr. Lin- 
ville, as to statements made to him by defendant, offered in evidence as 
a confession by defendant, presents a more difficult question than that 
presented by the first and second assignments of error. I t  appears from 
the testimony of Dr. Linville that he is by profession a ps;gchiatrist, and 
that he examined the defendant in a ~rofessional ca~ac i tv .  I t  does not 

L ,, 
appear, however, from his testimony, or from any other evidence before 
the court at  the time defendant's objection was under consideration, 
a t  whose instance or at whose request, the examination of defendant was 
made by Dr. Linville. I t  does appear from a memorandum, filed in the 
record by the trial judge, and included in the case on appeal, as settled 
by him, with respect to an incident which occurred during the trial, 
having no connection, however, with this assignment of error, that 
counsel assigned by the court to defend the prisoner In this action 
risited the prisoner in jail, and that after a conference with him, ad- 
vised the court that the only defense which they could posr3ibly interpose 
in behalf of the prisoner was that of mental irresponsibi1it:y. Thereupon, 
at  the request of counsel for defendant, the court communil:ated with Dr.  
Linville, the psychiatrist at  the State Hospital for the Insane, at  Golds- 
boro, and requested him to examine the prisoner, in order that he might 
form an opinion as to his mental capacity. The examination was made 
by Dr. Linville, in accordance with this request. Dr. Linville was there- 
after called as a witness at  the trial, and examined in behalf of the 
State. Defendant objected to testimony of this witness as to statements 
made to him by defendant, in the nature of confessions, while defendant 
was under e,xamination by the witness, as a psychiatrist. The objection 
was overruled, and defendant excepted. 

Dr. Linville testified that he examined the defendant on Saturday 
afternoon, about 1 :30 o'clock; that he made a complete physical exami- 
nation, and found no trouble with his heart, his lungs or his abdomen, 
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but found a few minor defects such as might be found in an average 
person. H e  further testified as follows: "In my mental examination, I 
asked him about his past life, his occupation, and various incidents in 
his life. H e  told me that he had never had any disease, except the flu. 
H e  suffered from the flu for a short time. H e  seemed to know every 
thing in his past life, even the most minute details. H e  said he has 
staggering spells. I asked him if he lost consciousness at  such times, and 
he said, 'Not as I know of.' I asked him about his father, and he said 
that  his father also suffered from staggering spells. H e  said that  they 
never fell or hurt  themselves, but had kind of giddy feelings. I asked 
him about this occurrence which had just happened. H e  told me in 
detail of this occurrence. The examination was conducted in the pres- 
ence of a deputy sheriff." 

The witness was then asked if the defendant made a statement to him 
about the murder with which he was charged; he replied that he did. 
The witness then testified that he made no offer or inducement of any 
kind to defendant, nor did he threaten or coerce the defendant in any 
way; that defendant's statements to the witness were voluntary, and 
made in reply to questions asked him by the witness as to what caused 
him to commit the crime. 

The witness then testified, subject to defendant's exception, as follows: 
"I asked him what caused him to do this. and he said 'I don't know.' 
I asked him if he cut the girl immediately after he came up with her. 
H e  said he did not;  that  he seized her around the waist, and she fought 
him off and ran from him. H e  said that  he cut her after he caught up 
with her;  that he cut her because she said she was going to tell her 
father." 

There mas no error in holding that  the statements made by defendant 
to Dr. Linville, as testified by him, were voluntary. No  promise was 
made to defendant to induce him to make the statements, nor was any 
threat used to extort the statements from the defendant. S. v. Bridges, 
178 N. C., 733; S. v. Bohannon,  142 N. C., 695. The testimony of Dr.  
Linville was therefore competent, and properly admitted as evidence of 
a confession by defendant, unless the statements mere privileged under 
the provisions of C. S., 1798. I f  the statements were privileged under 
this statute, then in the absence of a finding by the presiding judge, duly 
entered upon the record, that the testimony was necessary to a proper 
administration of justice, i t  was incompetent, and upon defendant's ob- 
jection should have been excluded. Ins. Co. v. Boddie,  194 N.  C., 199. 
Upon the facts, however, appearing upon the record in this case, we are 
of opinion that C. S., 1798, is not applicable. I t  does not appear that 
the relation of physician and patient, within the meaning of the statute, 
existed between Dr. Linville and the defendant, at  the time the state- 
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ments were made, nor that the information thereby obtained by Dr. Lin- 
ville was necessary to enable him to prescribe for the defendant as his 
patient. I t  does not appear that defendant, at  the time of the examina- 
tion, was informed or knew that Dr. Linville had been requested to make 
the examination by his counsel, and that he relied upon the relationship 
of physician and patient, in making the statements. I t  is only when the 
relationship of physician or surgeon and patient has been established 
between the parties, and statements are made by the latter to the former, 
in reliance upon this relationship, for the purpose of affording informa- 
tion to the physician to enable him to prescribe treatment for the patient 
or to enable the surgeon to do some act for him as a surgeon, that the 
statute renders the statements inadmissible as evidencte against the 
patient. Even then the judge may compel a disclosure by the physician 
or surgeon, if in his opinion the same is necessary to a proper adminis- 
tration of justice. See Ins. Co. v. Boddie, supra. I t  has been held in 
other jurisdictions that no professional relation precluding a disclosure of 
information acquired arises where a physician employed for that purpose 
alone makes an examination of a person charged with (crime in order 
to pass upon his sanity, or to search for physical symptoms bearing upon 
his guilt or innocence. 40 Cyc., 2382 and cases cited. In the absence 
of evidence showing that a defendant in a criminal action, under ex- 
amination by a physician for the purpose of enabling the physician to 
form an opinion as to his mental capacity, made statements in the nature 
of confessions, in reliance upon the relationship of physician and patient, 
it would seem that such statements are not privileged under our statute. 
C. S., 1798. Certainly they are not privileged, unless the relationship 
exists at the time the statements are made. I t  cannot be held upon the 
facts appearing on this record, that the relationship of physician and 
patient existed between Dr. Linville and the defendant at the time the 
alleged confession was made by defendant. Defendant5 third assign- 
ment of error cannot be sustained. 

The trial judge, in his charge to the jury, after stating in a plain 
and correct manner the evidence given in the case, and declaring and 
explaining the law arising thereon, as required by C. S., 564, gave the 
following instructions to the jury: 

"I charge you that if you are satisfied from this evidence, and find 
beyond a reasonable doubt, that is, to a moral certaint,y, that the de- 
fendant killed Beulah Tedder, while lying in wait, or that he killed her 
while attempting to commit rape upon her person, or if not in either of 
these instances, that he killed her after premeditation artd deliberation, 
as I have defined those terms to you, i t  would be your duty to return a 
rerdict of guilty of murder in the first degree; but if you are not so 
satisfied, it would be your duty to return a rerdict of not guilty." 
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"In this case I do not see and cannot arrive a t  any conclusion that  
would lead me to leave with you the question of his guilt upon charge of 
second degree murder or manslaughter; I therefore charge you that  YOU 

can return but one of two verdicts i n  this case-either murder in the 
first degree, or not guilty." 

The  defendant excepted to the last instruction and assigns same as  
error. H e  contends that  under the law of this State, as enacted by the 
General Assembly and as declared by this Court, and upon the eridence 
submitted to the jury in this case, i t  was error to instruct the jury that  
they could return only one of two verdicts-guilty of murder in the first 
degree, or not guil ty;  that  the jury should have been instructed that  
although they should find from the evidence, beyond a reasonable doubt, 
that  defendant killed the deceased with a deadly weapon, if they did not 
find further from the evidence, beyond a reasonable doubt, that  he  killed 
her while lying in wait, or in the attempt to perpetrate upon her person 
the crime of rape, they should return a verdict of guilty of murder in 
the second degree, unless they should find further from the evidence, 
beyond a reasonable doubt, that  defendant killed the deceased after pre- 
meditation and deliberation, as those terms had been defined in the  
charge; that  only upon such finding could the jury return a verdict of 
guilty of murder in the first degree, if they had failed to find that  the 
murder was perpetrated by lying in wait, or in the attempt to commit 
the crime of rape. These contentions present a serious question which i t  
is  the duty of this Court to decide, in accordance with the law as enacted 
by the General Assembly of the  State, and as heretofore declared in 
authoritative decisioris of this Court. The rights not only of the defend- 
ant  in the instant case, but of every person who may hereafter be called 
upon to answer a charge of murder in the courts of this State are in- 
volved in our decision. 

I n  his charge, the court had correctly instructed the jury that  they 
were not bound by the testimony of any particular witness or class of 
witnesses. H e  had said to the jury:  "You are not bound to believe any 
witness or class of witnesses; but it is for you to say, after giving to the 
testimony of any witness that  degree of scrutiny to which you think i t  is 
entitled, what weight you will give to such testimony when you retire to 
your room." I t  is for the jury to determine whether they beliere or 
disbelieve all or any par t  of the testimony of a witness; they are  the 
sole judges riot only of the weight of the evidence, but also of the credi- 
bility of the testimony. "No judge, in giving a charge to the petit jury, 
either in a civil or criminal action, shall give an opinion whether a fact 
is fully or sufficiently proren, that  being the true office and province of 
the jury." C. S., 564. This statute mas enacted in 1796; it has been in 
full force and vigor since its enactment. The wisdom of the policy upon 
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which it was enacted and in accordance with which it has since been 
maintained as the law in this State is not for the courts to determine. 

Since the enactment in 1893 of the statute dividing murder into the 
first and second degree, and defining each degree of the crime, it has been 
uniformly held by this Court that a homicide committed with a deadly 
weapon is presumed to be murder in the second degree and that in the 
absence of evidence tending to show facts which under the statute make 
the homicide murder in the first degree, or, on the other hand, facts 
which reduce the homicide to manslaughter, the jury should be instructed 
that if they find from the evidence, beyond a reasonable doubt, that the 
killing was done intentionally and unlawfully with a deadly weapon, 
they should return a verdict of guilty of murder in the second degree. 
I t  is provided by statute that "nothing in the statute law dividing 
murder into degrees shall be construed to require any alteration or 
modification of the existing form of indictment for murder, but the jury 
before whom the offender is tried shall determine in their verdict whether 
the crime is murder in the first or second degree." C. S., 4642. 

The decisions of this Court, subsequent to the enactment of the act of 
1893, and prior to the decision in S .  v. Spivey, 151 X. C., 677, at 
Fall Term, 1909, in appeals presenting the question as tc whether upon 
a trial for murder, under the usual form of indictment, it is ever per- 
missible for the trial judge to instruct the jury that upon all the evidence, 
if they believe the same and find therefrom the facts to be as all the 
evidence tends to show, they could return only one of two verdicts- 
guilty of murder in the first degree, or not guilty-left the answer to 
this question in some doubt. I n  S. v. Gadberry, 117 N. C., 812, the 
question was decided in the negative, although there wl:re strong dis- 
senting opinions by Clark, J., and Montgomery, J. I n  the opinion for 
the Court by Furches, J., concurred in by Avery, J., it was held that 
since the act of 1893, where on a trial of one charged with murder, 
although the defendant introduced no evidence, and all the evidence for 
the State tended to show only murder in the first degres, it was error 
to instruct the jury that if they believed the evidence they should find 
the defendant guilty of murder in the first degree. I n  8, v. Covington, 
117 N.  C., 834, in the opinion by Avery, J., for the Court, Furches, J., 
having been of counsel in the court below, not sitting, it is said: "His 
Honor excluded from the jury the question of murder in the second de- 
gree and instructed them that in no view of the case as p~esented by the 
evidence was the prisoner guilty of murder in the second degree or 
manslaughter. To this the prisoner excepted. The charge is correct if 
there was no evidence of murder in the second degree or of manslaughter. 
The evidence relied upon by the State is the confession of the prisoner 
to the witness Josey and circumstances detailed by other witnesses tend- 
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ing to confirm it. Upon the truth or falsity of the confession the guilt 
of the prisoner entirely depends. I f  the confession of the homicide is a 
confession of murder in the first degree, and of neither manslaughter 
nor murder in  the second degree, the charge is correct, for there is no 
evidence of either of these latter offenses. S.  v. McCormac, 116 N. C., 
1033." 

However, in S.  v. Spivey, 151 N .  C., 677, Manning, J., writing for a 
unanimous Court, says: "After a careful review of the decisions of this 
Court and a critical examination of the statute (Rev. 3631, now C. S., 
4200, and Rev., 3271, now C. S., 4642), we deduce the following doctrine : 
Whe,re the evidence tends to prove that a murder was done, and that it 
was done by means of poison, lying in wait, imprisonment, starving, 
torture, or which has been committed in the perpetration or attempt to 
perpetrate any arson, rape, robbery, burglary, or other felony, and where 
there is no evidence and where no inference can be fairly deduced from 
the evidence of or tending to prove a murder in the second degree or 
manslaughter, the trial judge should instruct the jury that i t  is their 
duty to render a verdict of 'guilty of murder in the first degree,' if they 
are satisfied beyond a reasonable doubt, or of 'not guilty.' I f ,  however, 
there is any evidence, or if any inference can be fairly deduced there- 
from, tending to show one of the lower grades of murder, it is then the 
duty of the trial judge, under appropriate instructions, to submit that 
view to the jury." 

The doctrine thus clearly stated is now and has since been the law in 
this State, with respect to this matter. S. v. Gadbery is expressly 
overruled in S .  v. i3pivey. I n  the former case all the evidence tended 
to show that defendant shot and killed deceased in an attempt to 
commit a felony, to wit, abduction. I t  is well settled, therefore, as 
the law of this State, that where all the evidence tends to show 
that defendant is guilty of murder, and that the murder was per- 
petrated by one of the means specified in the statute, or was com- 
mitted in the perpetration of or attempt to perpetrate a felony, as de- 
fined in the statute, it is not error for the judge to instruct the jury 
that upon all the evidence, if they believe the same and find therefrom 
the faits to be as all the evidence tends to show. beyond a reasonable , " 

doubt, they should return a verdict of "guilty of murder in the first de- 
gree." I n  such case if defendant committed the murder, he is guilty 
of murder in the first degree, and the jury should so find by their 
verdict. I n  these instances the State is not required to prove delibera- 
tion and premeditation, because the means by which the murder was 
perpetrated, or the circumstances under which it was committed, show 
necessarily both deliberation and premeditation. When, however, the 
State relies upon evidence tending to show not only that the murder was 
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perpetrated by one of the means specified in the statute, or that  it was 
committed in the perpetration of or attempt to perpetrrlte a felony as 
defined in the statute, but also upon evidence tending to show delibera- 
tion and premeditation, the jury should be instructed that  if they fai l  
to find from the evidence, beyond a reasonable doubt, that  the murder 
was perpetrated by one of the means specifit.d in the statute, or that it 
was committed in the perpetration of or attempt to perpetrate a felony, 
and further fai l  to find from the evidence, beyond a reasonable doubt, 
that i t  was committed after deliberation and premeditation, they should 
return a verdict of guilty of murder in the second degree, provided, of 
course, they shall find from the evidence, beyond a reasonable doubt that  
the defendant committed the murder. Deliberation and premeditation, 
if relied upon by the State, as constituting the homicide murder in the  
first degree, under the statute, must always be proved by the evidence, 
beyond a reasonable doubt. I n  such case, under the statute as construed 
by this Court, i t  is for the jury and not the judge to find the fact of 
deliberation and premeditation, from the evidence, and beyond a reason- 
able doubt. Premeditation and deliberation are always matters of fact 
to be determined by the jury, and not matters of law to be determined 
by the judge. 

Applying these principles, we must sustain defendant's assignment of 
error based upon his exception to the instruction of the court to the jury. 
For  the error of law, in  said instruction, defendant is entitled to a new 
trial, and it is our duty, in the exercise of our appellate jurisdiction, 
conferred upon this Court by the Constitution of the Sta;e, to so decide. 

I t  cannot be held as a matter of law that all the evidence in  this case, 
and every inference fairly and reasonably to be drawn therefrom, re- 
quired the jury to return a verdict of "Guilty of murder in the first de- 
gree," or of "Not guilty." A verdict of "Guilty of murder in  the second 
degree" could have been returned by the jury under tEe law and the  
evidence in this case. The fact that the evidence fully justified the  
verdict as returned by the jury, does not affect the decision of the ques- 
tion which we are called upon to decide, upon this appeal. This Court 
has no jurisdiction to decide whether or not the defendant is guilty of 
murder as charged in the indictment, or, if guilty, whether he is guilty 
of murder in the first or second degree. We must decide only whether 
his assignments of error, duly presented upon his appeal, are sustained 
by the law of this State, as enacted by the General Asi~embly and de- 
clared by this Court. The decision of the trial court thrtt, as a matter 
of law, upon all the evidence, defendant, if guilty, as charged in the in- 
dictment, is guilty of murder in the first degree, was error for which 
defendant is entitled to a new trial. 
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The court i n  its charge to the jury, had instructed them fully and cor- 
rectly as  to premeditation and deliberation, relied upon by the State, i r i  
part, to support its contention that  defendant is  guilty of murder i n  the 
first degree. T h e  tr ial  judge was of opinion that  if the jury should fai l  
to find beyond a reasonable doubt that  the murder was committed by 
lying in  wait, or i n  the attempt to perpetrate a felony, there was evidence 
tending to support the contention of the State that  defendant killed de- 
ceased, with malice, after premeditation and deliberation; in this he  was 
correct. Bu t  under the statute, whether or not the evidence established 
this fact, beyond a reasonable doubt, was for the jury to determine, and 
not for the judge. The distinction is not fanciful; i t  is vital. Upon this 
distinction rests the integrity of tr ial  by jury, guaranteed by constitu- 
tional provision, and approved as the ultimate protection of the indi- 
d u a l ,  in his rights of person and of property, by the experience of 
centuries. 

Defendant further contends upon his appeal to this Court that  he is 
entitled to a new trial, because of facts set out in a memorandum filed 
by the presiding judge, i n  the case on appeal, as settled by him, with 
respect to an  incident which occurred during the progress of the trial. 
Defendant, while sitting in the bar, beside his counsel, was assaulted by 
the father and uncle of the deceased, with the evident purpose of taking 
him from the custody of the court. This  assault was made during the ex- 
amination of a witness for the State. Approval of the assault and of the 
purpose with which i t  was made, was manifested by persons in the 
court room. The  purpose of the assault was promptly frustrated by the 
sheriff, who rescued defendant from his assailants. After the confusion 
in the court room, occasioned by the assault, had subsided, the tr ial  
proceeded in an  orderly manner, resulting in the verdict, and judgment. 
SO motion for a mistrial was made by defendant, nor does the record 
contain an exception to any ruling or decision of the court with respect 
thereto. There is therefore no assignment of error, which we can con- 
sider in the exercise of our appellate jurisdiction. Defendant contends, 
however, that  upon the facts found by the judge, he should, of his  own 
motion, have ordered a mistrial, and that i t  was error of law, for which 
he is entitled to a new trial, for the court to proceed with the trial, after 
this incident. We cannot so hold. W e  cannot hold that  as a matter of 
law the presiding judge should have, without a request from defendant 
or his couiisel, ordered a mistrial, because of this incident. I t  does not 
appear that  counsel for  defendant were intimidated by the assault upon 
defendant, or that  they were deterred by the conduct of persons in the 
courtroom from making such motions as they thought the circumstances 
required for the protection of defendant's rights. T h e  judge finds as a 
fact, as stated in the memorandum that, "during the foregoing demon- 
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stration the jury sat in perfect order and did not appear to be at all 
disturbed." I n  his charge to the jury, the court instructed them in 
strong and vigorous language that they should not be influenced by the 
assault or by the accompanying demonstration of approvd in the court- 
room, in arriving at  their verdict. There is nothing in  the record which 
shows that the jury failed to respond, as intelligent men, sworn as jurors, 
to the admonition of the judge. We do not think that upon principle or 
upon the authorities defendant is entitled to a new trial upon this con- 
tention. 

For the error in the charge, as appears in this opinion, defendant is 
entitled to a new trial. I t  is so ordered. 

New trial. 

STACY, C. J., concurring in result: There are just three observations 
which I wish to make in  regard to this case: 

First, with respect to the alleged confessions of the defendant: Con- 
r'essions are of two kinds, voluntary and involuntary. Voluntary confes- 
sions are admissible in evidence against a defendant; involuntary con- 
fessions are not. A confession is voluntary in law when-and only 
when-it was in fact voluntarily made. Ziang Sung Wan v. Unifed 
States, 266 U.  S., 1, 69 L. Ed., 131. The voluntariness of a confession 
is a preliminary question to be determined by the judge in passing upon 
its competency as evidence. 8. v. Andrews, 61 N. C., 205. And in de- 
ciding the question of its admissibility in evidence, the judge may hear 
the testimony of witnesses pro and con. S. v. Whitener, 1191 N .  C., 659, 
132 S. E., 603. I f  an alleged confession is excluded, ~ t s  competency 
cannot arise on appeal; but, if admitted, i t  may. 

Second, as to the charge: When on the trial of a criminal prosecution 
it is permissible u n d e ~  the bill, as here, to convict the defendant of "a 
less degree of the same crime" (C. S., 4640)) and there is evidence tend- 
ing to support a milder verdict, the case presents a situation where the 
defendant is entitled to have the different, views presented to the jury, 
under a proper charge, and an error in this respect is not cured by a 
verdict convicting the defendant of the highest offense eharged in the 
bill of indictment, for in such event i t  cannot be known whether the 
jury would have convicted of a less degree of the same crime if the 
different views, arising on the evidence, had been correctly presented to 
them by the trial court. S. v. Holt, 192 N.  C., 490, 135 S. E., 324; S. v. 
Kline, 190 N.  C., 177, 129 S. E., 417; S. v. Lutterloh, 188 N.  C., 412, 
124 S. E., 752; S. v. Allen, 186 N.  C., 302, 119 S. E., 504; 8. v. Wil- 
liams, 185 N. C., 685, 116 S. E., 736; S. v. Merriclc, 171 N. C., 788, 
88 S. E., 501; 8. v. Kennedy, 169 N.  C., 288, 84 S. E., 515; S. v. Ken- 
dull, 143 N.  C., 659, 57 S. E., 340; 8. v. White, 138 N. C., 704, 51 S. E., 
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44; S.  v. Foster, 130 N.  C., 666, 41 S. E., 284; S.  v. Jones, 79 N .  C., 630. 
Viewing the record in  the light of these decisions and the principle 

they illustrate, I am convinced that there was error to the prejudice of 
the defendant in withdrawing from the jury's consideration the question 
of murder in the second degree. 

When on a trial for homicide, a killing with a deadly weapon is ad- 
mitted or established by the evidence, the law raises two-and only 
two-presumptions against the slayer: first, that the killing was unlaw- 
ful ;  and, second, that it was done with malice; and an unlawful killing 
with malice is murder in the second degree. 8 .  v. Walker, 193 N. C., 
489, 137 S. E., 429; S.  v. Benson, 183 N. C., 795, 111 S. E., 869; S.  v. 
Fowler, 151 N .  C., 731, 66 S. E., 567. The additional elements of pre- 
meditation and deliberation, necessary to constitute murder in the first 
degree, are not presumed from a killing with a deadly weapon. They 
must be established beyond a reasonable doubt, and found by the jury, 
before a verdict of murder in the first degree can be rendered against 
the prisoner. S. v. Thomas, 118 N. C., 1113, 24 S. E., 431. I t  is pro- 
vided by C. s., 4200, that a murder which shall be perpetrated by means 
of poison, lying in wait, imprisonment, starving, torture, or by any 
other kind of wilful, deliberate and premeditated killing, or which shall 
be committed in the perpetration or attempt to perpetrate any arson, 
rape, robbery, burglary or other felony, shall be deemed to be murder in 
the first degree, punishable by death, and all other kinds of murder shall 
be deemed murder in the second degree, punishable by imprisonment in 
the State's prison. S.  v: Banks, 143 N .  C., 652, 57 S. E., 174. 

Third, in regard to matters transpiring in the courtroom: Without 
deciding, as it is unnecessary to do so on the present record, whether the 
trial court could or should have ordered a mistrial ex mero motu ( 8 .  v. 
Epps, 76 N.  C., 55), upon the facts stated in the memorandum attached 
to and made a part of the case on appeal, I am of the opinion that this 
Court, in the exercise of its appellate jurisdiction and general super- 
visory power over proceedings in the lower courts, has ample authority 
to deal with the situation, disclosed by the memorandum filed herein, 
and to order a new trial, if, in its judgment, the ends of justice require it. 
8. v. Wilcox, 131 N.  C., 707, 42 S. E., 536; 8. v. Tilghman, 33 N.  C., 
513; Moore v. Dempsey, 261 U. S., 86; Frank v. Mangum, 237 U. S., 
309; Sheppa,d v. State, 141 S. E. (Ga.), 196. Indeed, in capital cases, 
where human life is involved, it is our rule, i n  favorem vitce, to examine 
the whole case to see that no error appears on the face of the record. 
S.  v. Clyburn, post, 618; S.  v. Thomas, ante, 458; S.  v. Taylor, 194 
N. C., 738; S.  v. Ross, 193 N .  C., 25, 136 S. E., 193; S.  v. Ward, 180 
N. C., 693, 104 S. E., 531. 
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The prisoner is now asking that a new trial be awarded on account of 
the matters and things set out in the memorandum aforementioned and, 
of course, he couldvnot hereafter plead former jeopardy, should his 
request be granted. 8. v. Rhoda,  112 N. C., 857, 17 S. E., 164. 1 do 
not think the question is exclusively one of coram non jutiice or loss of 
jurisdiction on the part of the trial court-such might be the proper 
inquiry on application for writ of habeas corpus-but on appeal to this 
Court, having, as it does, appellate jurisdiction and "general supervision 
and control over the proceedings of the inferior courts" (Const., Art. 
IV,  sec. 8) ,  the question is one of due process of law. I t  fundamental 
with us and expressly vouchsafed in the bill of rights that no man shall 
be ('deprived of his life, liberty or property, but by the law of the land." 
Const., Art. I, see. 17. The death penalty can be inflicted only as the 
law in its due administration commands. The concurring opinion of 
Associate Justice Brogden, filed herein, fully covers the law on this 
subject, as I understand it, and in this regard I entertain views similar 
to those expressed by him. 

A ~ a a l s ,  J., concurring: Four members of the Court agree in saying 
that a new trial should be granted for misdirection of the jury. Under 
these circumstances the assignment of error noted in the record as an 
exception which was not taken at  the trial would probably not be ad- 
verted to if it were not for the gravity of the offense related in the 
memorandum; but since the prisoner has urged this incident as setting 
forth an invasion of his rights by the alleged abrogation of a law "which 
hears before i t  condemns, which proceeds on inquiry, and renders judg- 
ment only after trial," it has been thought not inexpedient to give ex- 
pression to the divergence of opinion not unreasonably produced by this 
deplorable occurrence. 

I t  may be said first of all that the conduct of the bystanders who per- 
petrated or encouraged the assault upon the prisoner war3 utterly inde- 
fensible. The Superior Court was in session; the judge was on the 
bench; the prisoner was on trial in the orderly course of criminal pro- 
cedure; there was no reason to apprehend a miscarriage of justice. As 
the e~idence was developed friends of the dead child made the first move, 
no doubt under the natural impulse of uncontrolled pastion; but even 
their violent and overwhelming revulsion of feeling cannot justify or 
condone the attempt to seize the prisoner and summarily to drag him 
from the presence of the court. 

The crime for which the prisoner was prosecuted was committed 
8 December, 1927. A few days afterwards he was put on trial for mur- 
der;  he was represented by attorneys appointed by the court and was 
given every opportunity to prepare his defense. During the trial he was 



x. C.] S P R I N G  T E R M ,  1928. 

assaulted. H e  had previously made no motion for a continuance, and 
after  the assault he  made no  motion for a mistrial, and took no excep- 
tion to anything that  was done or said in reference to the disturbance. 
Even after the verdict was returned he moved neither to  set i t  aside nor 
to grant  a new trial. The  case on appeal mas settled about two weeks 
after  the term had expired, and the judge of his own volition, and not 
a t  the instance of the prisoner, then set out in the record a statement of 
facts relating to the assault. After this memorandum was made a par t  
of the record the prisoner for  the first time made the point that  the 
judge had committed error i n  not ordering a mistrial of his own motion 
after  the demonstration in the courtroom had taken place. 

I t  will be seen, then, that  the initial and fundamental question is 
th is :  After his conviction for murder in the first degree, is the prisoner 
entitled as a legal o r  constitutional right to a new tr ial  on the ground 
that  the presiding judge did not, of his  own motion, order a mistrial on 
account of the assault and demonstration of bystanders i n  the court- 
room, when the prisoner did not, either during the tr ial  or a t  any other 
time, more the court to order a mistrial, or  to set aside the verdict, or to 
grant  a new trial, and did not except to anything growing out of the dis- 
order or assign any reason for his failure to make such motions or to 
take such exceptions? 

I11 considering this question we must not permit ourselves to be borne 
away by a wave of indignation or influenced by "one pulse of passion," 
for L'lTlint Reason neavrs, by P a s s i o ~ ~  is undone." 1 1 1  the light of rccog- 
nized principles let us consider the undisputed facts. The  nlemorandum 
is set out in another opinion and need not he repeated here. We may 
be able to avoid some "chaos of thought" by keeping in mind this state- 
ment of the tr ial  judge: "This memorandum is made by the court of its 
own motion for the information of the Supreme Court, as no exception 
was taken by the prisoner a t  the time." This ought to be final. Neither 
the judge nor the prisoner nor the State treated the exception as c11- 
tered at any time during t.he trial. One of the strong points in the 
argument of tlir A h i ~ t a i l t  Alttorney-General v a s  the fact that  no motion 
was made in the court below, the denial of which would constitute 
grounds for alleged error. I f  this Court, without consent of the prose- 
cution, under the guise of "administering justice" should insert into the - 
record a so-called exception which first occurred to the prisoner's counsel 
sereral days after the tr ial  court had adjourned, i t  would burden the 
practice with an  innoration which, I submit, has no support in prece- 
dent or principle. I t  would introduce the thralldom of an uncertain and 
variable appellate discretion which would serve as a treacherous and 
intolerable substitute for the administration of established law. 
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After a reasonably painstaking investigation I have found no mthor- 
ity, and none has been cited or brought to my attention, which convinces 
me that this question should be answered in the affirmative. The con- 
trolling principle, as I understand it, is this: As the prisoner did not 
except during the trial, and has not assigned a reason for his failure to  
do so, the disorder in the courtroom would not entitle him to a new trial  
as a constitutional right unless in effect it wrought a dissolution of the 
court or a loss of jurisdiction so as to make the trial a nullity and the 
proceedings coram non judice. Prank v. Mangum, 237 U. S., 309, 59 
Law Ed., 969. The record discloses neither of these conditions; and a 
departure from this settled principle would tend to engraft upon our 
jurisprudence a practice which would be charged with the possibility of 
the gravest results. 

The case of Moore v. Dempsey, 261 U. S., 86, 67 Law Ed., 543, sets 
forth conditions under which the principle just referred to may be 
applied. I n  that case five negroes who had been convicted of murder in 
the first degree were sentenced to death. Omitting mom than a bare 
reference to the circumstances under which the homicide was committed, 
the arrest by the mob of the defendant's counsel and his hasty departure 
to save his life, I quote the salient facts as given in the opinion: 
"Shortly after the arrest of the petitioners a mob marched to the jail 
for the purpose of lynching them, but were prevented by the presence 
of United States troops and the promise of some of the Committee of 
Seven and other leading officials that, if the mob would refrain, as the 
petition puts it, they would execute those found guilty in the form of 
law. The committee's own statement was that the reason that the peo- 
ple refrained from mob violence was 'that this committee gave our 
citizens their solemn promise that the law would be carried out.' 
According to affidavits of two white men and the colored witnesses on 
whose testimony the petitioners were convicted, produced by the peti- 
tioners since the last decision of the Supreme Court, hereafter men- 
tioned, the committee made good their promise by calling colored wit- 
nesses and having them whipped and tortured until they wlsuld say what 
was wanted, among them being the two relied on to prove the petitioners' 
guilt. However this may be, a grand jury of white men was organized 
on 27 October, with one of the Committee of Seven and, it is alleged, 
with many of a posse organized to fight the blacks, upon it, and, on the 
morning of the 29th the indictment was returned. On 3 :Yovember the 
petitioners were brought into court, informed that a certain lawyer was 
appointed their counsel, and were placed on trial before a white jury- 
blacks being systematically excluded from both grand and petit juries. 
The court and neighborhood were thronged with an adverse crowd that 
threatened the most dangerous consequences to any one interfering with 
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the desired result. The counsel did not venture to demand delay or a 
change of venue, to challenge a juryman, or to ask for separate trials. 
He  had had no preliminary consultation with the accused, called no 
witnesses for the defense, although they could have been produced, and 
did not put the defendants on the stand. The trial lasted about three- 
quarters of an hour, and in less than five minutes the jury brought in a 
verdict of guilty of murder in  the first degree. According to the allega- 
tions and affidavits there never was a chance for the mtitioners to be 
acquitted; no juryman could have voted for an acquittal and continued 
to live in Phillips County, and if any prisoner, by any chance, had been 
acquitted by a jury, he could not have escaped the mob." 

These facts give the background of a pretended trial which was indeed 
a "mask," and "empty form," a travesty, a sheer mockery of justice. 
The circumstances as recited reveal a manifest subversion of justice 
because the prisoners were deprived of their defense and hurried to 
conviction under the pressure of a mob, the lives of the jurymen were 
endangered if, by any chance the prisoners should be acquitted, and to 
this pressure the judge himself yielded. Hence said the Court : "If the 
case-is that the &I& proceeding is a mask-that counsel, jury, and 
judge were swept to the fatal end by an irresistible wave of public pas- 
sion, and that the State courts failed to correct the wrong-neither 
perfection in  the machinery for correction nor the possibility that the 
trial court and counsel saw no other way of avoiding the immediate out- 
break of the mob can prevent this Court from securing to the petitioners 
their constitutional rights." 

I n  the case before us neither jury, nor counsel, nor judge was swept to 
the fatal end by anything approaching an irresistible wave of public 
passion. I t  would be extravagant and fanciful to say that the judge 
abdicated, or surrendered, or succumbed. The prisoner's counsel do not 
pretend that by fear, or intimidation, or, indeed, by any other means they 
were prevented from making any motion or entering any exception 
deemed necessary to the enforcement of the prisoner's rights; and cer- 
tainly, if the judge's finding of the facts is not to be disregarded the 
jury was neither terrorized nor coerced into a verdict of guilty. The 
record is that during the demonstration the jury sat in perfect order and 
did not appear to be at  all disturbed. The disorder was promptly sup- 
pressed; six or seven members of a military company came into the 
courtroom and formed a cordon around the prisoner; and the trial then 
proceeded in an orderly manner. There was no other disorder or demon- 
stration of violence. I n  his charge the judge warned the jury in em- 
phatic words not to be influenced by what had occurred; and granting 
that the effect on their minds cannot be definitely datermined, i t  is not 
unreasonable to conclude, as the Court said in Harrison's case, that the 
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impressive conduct of the judge had far  more influence upon the minds 
of the jury than the impulsive conduct of some of the audience. 8. v. 
Harrison, 145 N. C., 408. However this may have been, there was no 
such dissolution of the court, or surrender of its jurisdict Lon, or subver- 
sion of justice as made it necessary to set aside its subsequent proceed- 
ings, or such as reduced them to a nullity. If this conclusion is corr:ct 
it follows that the judge was not as a matter of law required, of his own 
motion, to withdraw a juror and order a mistrial. If he had done so 
in the absence of a motion or an exception by the prisoner the defense of 
former jeopardy would no doubt have been interposed on the second 
trial. S. v. Jeferson, 66 N. C., 309. 

I f  the jurisdiction of the Superior Court was not lost in the course of 
the proceedings and the prisoner was not prevented from asserting his 
rights he cannot be heard to say for the first time, after the case on 
appeal was settled that the judge should voluntarily have entered excep- 
tions or made orders which had not been requested. Not one of our 
decisions sustains the prisoner's contention. As said in k:. v. Harrison, 
supra, it is but fair to the judge and essential to the administration of 
justice that the prisoner, unless prevented by menace or fear, should 
in apt time make his objections known. I n  8. v. Wilcox, 131 N. C., 
707, the facts were that for the purpose of breaking the f o x e  of counsel's 
argument a disorderly crowd entered upon a series of demonstrations 
within and without the courtroom which were of such proportions as to 
warrant a new trial. No motion was made in the lower court to set 
aside the verdict, the assigned reason being that the prisoner would at 
once have met a violent death. I n  effect this circumstance was regarded ., 
as tantamount to an exception taken at the time, for, on appeal to this 
Court, the Attorney-General agreed to consider the motion as having 
been entered at the proper time in the court below; and upon this theory 
the decision was made to rest. I t  is not necessary to consider a long 
line of cases in which new trials were granted for misconduct of counsel, 
jury, witness, or judge upon exceptions noted during the course of the 
trial. 

As no case has been cited from our reports which upholds the pris- 
oner's contention, let us look elsewhere. I refer to the well known case 
of Frank v. State (80 S.  E., 1016), in which a new trial was urged on 
the ground of mob domination and denied, and to the motions for a new 
trial (83 S. E., 233), and for setting aside the verdics (ibid., 645), 
merely to observe that the proceedings were shot through with objections 
taken during the trial. I n  Collier v. State, 42 S. E., 2213, the plaintiff 
in error was on trial for rape, and while the prosecutrix was testifying 
her husband assaulted or attempted to assault the defendant. An excited 
rrowd in the courthouse moved-toward the defendant as if determined to 
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take him away. A new trial  was granted, but on the ground that  after 
the disturbance had subsided, and while the trial was in progress the 
defendant moved the court to declare a mistrial on account of the demon- 
stration, and refusal to grant the motion was assigned as error. So i t  
was in Vaughan v. State,  20 S .  W., 588; an  affidavit that the jury had 
been improperly influenced was considered by the trial judge in an ap- 
plication for a new trial. I n  the opinion i t  is said:  "Affidavits are ad- 
missible for that  purpose, and when considered by the trial court and 
brought u p  on the record by bill of exceptions, questions presented by 
them are brought before us on appeal." For  misconduct of "a large 
crowd of persons in the courtroom" a new trial was given in V a n n i n g  v. 
State,  39 S .  W., 118; but there, also, the appellant's counsel asked for a 
bill of exceptions to the court's refusal to suppress the demonstration. 
Foun fa in  v. State,  107 At., 554, presents a case of attempted domination 
by a mob, but the questions reviewed arose upon the refusal of the trial 
court to grant the defendant's application for a stay of proceedings. I n  
S. v. Weldon,  74 S .  E., 43, it was made to appear that  the prisoner's 
counsel while going to the courthouse through a dense crowd "heard 
expressions in  regard to lynching," which convinced him that, if he 
should ask for the three days of preparation allowed by law, the prisoner 
would be lynched, and under the compulsion of this fear he gave up  that 
most vital right and went into trial without knowledge of the defense. 
For  this reason no error was assigned on the trial, but the record was 
referred back to the circuit judge for a report of the facts. 71 S. E., 73. 
The report was made and the appellate court then said:  "After much 
consideration there seems to be no escaDe from the conclusion that  this 
court cannot now consider the grounds for a new trial set out in  the 
exceptions and affidavits, for the reason that i t  does not appear that they 
have ever been passed upon by the circuit court." Owing to the gravity 
of the crime the appeal was dismissed without prejudice to any right 
of the defendarits to move before the circuit court for a new trial. 
71 S. E., 831. After a new trial had been denied by the lower court 
the appellate court upon exceptions duly presented awarded a new trial. 
74 S. E., 43. The decision in  substance adheres to the principle stated 
in S. v. Wilcox,  supm.  And so in other cases an extended review of 
which under the circumstances is obviously infeasible. 

I f ,  as was said in Frank v. Mangum,  s t ~ p m ,  a trial is in fact domi- 
nated by a mob which intimidates a jury and coerces a judge into sub- 
mission so that  his control of the trial is lost and there is an actual inter- 
ference with the course of justice; or as was said in Moore v. Dempsey. 
supra, if judge, jury and counsel are "swept to the fatal  end," there is 
such a want of due process of law as entitles the prejudiced party to a 
new trial, although no exception was taken during the course of the 
proceedings. 
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I f  jurisdiction is not lost, if the disorder is suppressed by the prompt 
and vigorous action of the presiding judge, and the trial thereafter pro- 
ceeds to the end in  the usual orderly way, and the complaining party 
expresses no objection, makes no motion, enters no exception, and fails 
to assign a reason for not doing so, he is not entitled to h m e  the verdict 
and judgment set aside as n constitutional right by a method which has 
aptly been styled "a post mor tem attempt to get another trial." I f ,  in 
either case, an exception is taken on the trial, it is the duty of the appel- 
late court to consider i t  when i t  is duly set out in the case on appeal as 
an assignment of error. I f  an exception is not taken and a satisfactory 
reason is given for the omission the procedure would probably be similar 
to that in S. v. Wilcox,  supra, or 8. v. Weldon, supra. Whether the cir- 
cumstances recited in the memorandum would have assured the vrisoller 
a new trial if exception had been taken at  the proper time and incor- 
porated in the record is not presented for decision. 

There is another phase of the question: I t  is contended that a new 
trial may be granted by virtue of Art. IV, sec. 8, of the Constitution. The 
entire section is  as follows: "The Supreme Court shall have jurisdiction 
to review, upon appeal, any decision of the courts below, upon any mat- 
ter of law or legal inference. And the jurisdiction of said court over 
'issues of fact' and 'questions of fact' shall be the same exercised by it 
before the adoption of the Constitution of one thousand eight hundred 
and sixty-eight, and the Court shall have the power to issue any remedial 
writs necessary to give it a general supervision and control over the pro- 
ceedings of the inferior courts." 

I t  will be noted that the first part of the section confe1.s jurisdiction 
to review decisions upon appeal; but upon the point raised by the pris- 
oner no decision was made, The last clause confers power to issue any 
remedial writs necessary to give the Court a general supervision and 
control over the proceedings of the inferior courts. These remedial 
writs, such as certiorari and supersedeas, mandamus, the writ of prohi- 
bition, and the old writ of error until superseded by the statutory appeal, 
are usuallv issued when there is some defect in the record or when some 
right has apparently been lost which the appellant is entitled to have 
enforced or when some wrong has been done which ought to be redressed. 
But here, as I see it, the decisive fact is that no remedial writ has been 
issued or applied for, and in consequence there is no basis for the ('gen- 
eral supervision and control" for which the last clause provides. A 
close examination of our own decisions will, in  my opinion, lend to this 
conclusion. The appeal presents a bare question of law, to the consid- 
eration of which our office as a revising and appellate court is restricted. 
McMillan v. Baker, 85 N. C., 292. Unless one of the rem.edia1 writs is 
issued '(this Court best serves its purpose and discharges its legitimate 
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function in  our governmental system when it confines itself to its consti- 
tutional orbit 'to review any decisions of the courts upon any matters 
of law or legal inference.' " Barker v. R. R.. 137 N. C.. 214. 

u 

We cannot be too pronounced in the declaration that i t  is "better to 
rule than be ruled by the rout"; that the law of the mob shall not sup- 
plant the law of the land; and, as suggested in the dissenting opinion in 
Frank v. Mangum, supra, that ('lynch law is as little valid when prac- 
ticed by a regularly drawn jury as when administered by one elected by 
a mob intent on death." But in our solicitude to suppress the mob we 
must guard against undermining the foundation of pr&iples which con- 
stitute the very structure of the law. I concur in the two propositions 
maintained by Connor, J., that the prisoner is entitled to a new trial for 
inadvertence in the charge, but not for the disorder which occurred 
during the trial. 

BROGDEN, J., concurring in result: The carefully prepared opinion of 
the Court, as I interpret the decisions, is correct with respect to the in- 
struction complained of, but in my judgment there is a far graver a i d  
more serious aspect of the case which involves not only the constitutional 
rights of the defendant, but also the more important consideration of the 
integrity and sanctity of trial courts and their capacity to enforce and 
apply the law within their own tribunals. The paramount question 
presented by the record is what constitutes a fair trial as contemplated 
by law? This question is raised by a memorandum of the trial judge at- 
tached to thetease on appeal. I t  is suggested that we have no right to 
consider this memorandum by virtue of the fact that no exception was 
taken at  the trial to the outbreak in the courtroom. But the memoran- 
dum is here. The able and conscientious trial judge evidently thought 
it ought to be here, and therefore incorporated it as a part of the case 
on appeal. Assistant Attorney-General -Nash, realizing the grave im- 
portance of the question involved, has made no motion to strike it from 
the record. Indeed, approximately one-half of his brief deals with the 
question. Both parties, therefore, have treated it as an exception. The 
defendant appealed from the judgment and this in itself is an exception 
thereto. I f  the judgment is not supported by a lawful trial, it is void as 
a matter of law and this Court was created for the express purpose of 
reviewing matters of law and legal inference. To say that a court of 
last resort cannot consider a matter of grave public moment, vitally 
affecting the administration of justice everywhere in the State, because 
no formal exception was put in the record by a mob-ridden prisoner, 
when the trial judge and all parties have treated it as such, is to exalt 
the shadow and debase the substance. This argument seeking to avoid 
the result of the intolerable tyranny of force takes refuge behind the 
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equally intolerable tyranny of form. Both are repugnant to the genius 
of a free and justice-loving people. While of course a t r i d  ought not to 
be weighed in golden scales, yet if the law of the land and the integrity 
of courts are too insignificant to register, then the law has no use for 
scales, golden or otherwise. 

The memorandum referred to shows the following: "While Deputy 
Sheriff Kornegay was on the witness stand, and while the courtroom 
was crowded to its full capacity, the father of the deceased girl, and her 
uncle, William Tedder, approached the prisoner, and before anyone was 
aware of his intentions, seized the prisoner by the collrtr of his coat 
and attempted to drag him from the bar and into the main body of the 
courtroom, toward the front door. A number of persons i n  theaudience 
shouted 'take him, take him!' and a part of the crowd attempted to 
assist the two Tedders; but the greater part of the audience either re- 
mained standing or attempted to get out of the d o ~ ~ .  Sheriff Grant 
rushed into the crowd, seized the prisoner, wrested him away from Wil- 
liam Tedder and took him into the jury room, immediately to the rear 
of the witness stand. He left the prisoner in the jury room with a 
deputy, returned to the courtroom, and, as the audience was in some- 
what of a turmoil, fired his pistol at the ceiling in order to quell the 
tumult. The court ordered the sheriff and his deputies to stand by and 
prevent any further demonstration, and stated to the audience that any 
further attempt upon the life of the prisoner would be met by force. The 
local military company had been directed by the Adjutant General to 
hold itself in readiness in case of an emergency, and it had been agreed. 
that the company should assemble in the armory and be in full uniform 
by 9 :30 o'clock on Sunday morning when the court assembled to con- 
tinue the trial. The signal for help was to ring the cclurthouse bell, 
which was done; and in a few minutes soldiers came into the courtroom, 
some six or seven of them, and formed a cordon about the prisoner dur- 
ing the remainder of the trial. There was no further demonstration and 
the trial proceeded in an orderly manner. During the foregoing demon- 
stration the jury sat in perfect order and did not appear to be at all 
disturbed; and the court charged them, as appears from the case, not to 
be influenced by what had occurred. This memorandum is made by the 
court of its own motion, for the information of the Supreme Court, as 
no exception was taken by the prisoner at the time. The foregoing is 
settled as case on appeal in the case of State v. Larry Nevisome, counsel 
having disagreed. This 2 January, 1928." 

I n  Robinson v. State, 65  S. E., 792, the Georgia Court defined a fair 
trial as follows: "A fair trial means one in which there shall be no bias 
or prejudice for or against the accused, and in which not only the wit- 
ness chair and the jury box, but the courthouse also shall be purged of 
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every suspicious circumstance tending to take from the accused any of 
the rights given to him by the law." Again in the famous Frank case, 
237 U .  S., 309, 59 L. Ed., 983, the Supreme Court of the United States 
said: "We, of course, agree that if a trial is in fact dominated by a mob, 
so that the jury is intimidated and the trial judge yields, and SO that 
there is an actual interference with the course of justice, there is, in that 
court a departure from due process of law in the proper sense of that 
term." To the same effect is Massey v. State, 20 S. W., p. 762. The 
Texas Court said: "In all civilized countries the law has always shown 
the most sacred regard for human life, and judicial tribunals, in the 
administration of the criminal law, have always deemed it proper to 
adhere with great strictness to established rules, where life and liberty 
are concerned. I f  courts could feel themselves at  liberty to depart from 
principle or established rules in order to hasten the punishment of even 
great offenders, such departures might result in the destruction of those 
safeguards which, in accordance with the genius of all free governments, 
have been provided for the life and liberty of men." 

Upon the record and upon the principles of law applicable, the com- 
plete question before us is: "Can a prisoner, charged with a capital 
felony, and while testimony is being offered against him in open court, 
be assaulted, man-handled and dragged about the courtroom in the pres- 
ence of the jury, and yet secure such a fair trial as under the Constitu- 
tion and laws of the State will support a judgment condemning him to 
death ?" 

At the outset of the discussion it is perhaps advisable to consider the 
trend of judicial thought upon this question. I n  this State certain as- 
pects of the question involved have been discussed in  S. v. Wilcox, 
131 N .  C., 707; S. v. Harrison, 145 N .  C., 408; S. v. Vann, 162 N .  C., 
534; S. v. CaldweZZ, 181 N.  C., 519. I n  the Caldwell case a mob in 
Wayne County attacked the courthouse and jail at  night and after the 
adjournment of court, presumably in an effort to lynch the prisoners. 
The attack was repelled. The jury was at  a hotel two blocks away, and 
there is nothing in the case, as reported, to indicate that the jury knew 
of the attack. The next morning the trial proceeded regularly and in  
proper order. 

Upon such a state of facts the verdict was upheld. 
I n  S. v. V a n n  a ripple of laughter passed over the courtroom and 

there was some slight applause consisting of one or two handclaps by 
ladies. over a tilt between the solicitor and counsel for the defendant. 
The court promptly repressed the disturbance and the judgment was up- 
held. I n  S. v. Harrison there was applause in the courtroom evoked by a 
tilt between counsel. The court imprisoned one offender for his unseemly 
conduct, and this Court observed upon the appeal that "summary punish- 
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ment upon an offender had far  more influence upon the minds of the 
jury than the impulsive conduct of some of the audience." I n  S. v.  
Wilcox, while counsel for the defendant was addressing t'he jury, about 
one hundred people, as if by concert, left the courtroom. Soon thereafter 
a fire alarm was given near the courthouse, which caused a number of 
other persons to leave the courtroom. As in the case at  bar, there was 
no motion made by the prisoner to set aside the verdict in consequence 
of such conduct, and the court did not find that the jury .was influenced 
thereby. This Court observed: "In such a case as this, it was not in- 
dispensable that a finding by his Honor that the jury had been influenced 
by the conduct of the offenders should have been made." I n  discussing 
the merits of the case the Court said: "The'disorderly proceedings as- 
sumed such proportions as to warrant this Court in declaring that the 
trial was not conducted according to the law of the land. The propriety 
of our ruling is strengthened by the circumstances that contempt pro- 
ceedings were not commenced against those offending, and that no motion 
was made to set the verdict aside and for a new trial after such unheard 
of demonstration. . . . The prisoner must not only be tried accord- 
ing to the forms of law, these forms being included in the expression 'the 
law of the land,' but his trial must be unattended by such influences and 
such demonstrations of lawlessness and intimidation as wlsre wresent on 
the former occasion. The courts must stand for civilization, for the 
proper administration of the law in orderly proceedings. There must 
be a new trial of this case." Clark, J., concurring in the opinion of the 
Court said: "The administration of justice must not only be fair and 
unbiased, but it must be above any just suspicion of any influence, save 
that credit which the jury shall give to the evidence before them. I t  
is of vital importance to the public welfare that the decisions of courts 
of justice shall command respect, but this will be impossible if there is 
ground to believe that extraneous influence of any kind whatever has 
been brought to bear." - 

The wholesome and salutary principles announced in the Wilcox case 
have been recognized with practical uniformity by Appel'late Courts of 
other jurisdictions. I n  Sanders v. The State, 85 Ind., 318, the defendant 
was charged with killing his wife. The killing had aroused intense feel- 
ing, and when the case came to trial threats of lynching w r e  made by a 
mob. Counsel for the prisoner prepared an affidavit for continuance, 
but feared to present i t  lest the mob would seize and hang his client. 
The prisoner first entered a plea of not guilty, but by reason of the 
presence of the mob, the plea was withdrawn and a plea of guilty en- 
tered. A verdict of guilty was returned by the jury. The defendant was 
sentenced to life imprisonment and was immediately hurried to the 
penitentiary. Thereafter the defendant asked that the plea of guilty be 
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vacated and that he be awarded a trial according to law. The Court 
vacated the judgment and permitted the defendant to withdraw the plea 
of guilty. The Court said: "All men are by our laws entitled to a fair 
trial, in absolute freedom from restraint and entire liberty from fear of 
threats and violence." I n  Collier v. State, 42 S. E., 226, the defendant 
was tried and convicted for rape. While the prosecutrix was upon the 
witness stand she grew excited and turned to the defendant, saying, "You 
know you are guilty." Thereupon a large portion of the audience became 
very much excited and came pouring over the benches in an excited 
manner to where the defendant was. The judge commanded the crowd 
to sit down. After the jury had retired to the jury room to consider 
their rerdict there was a crowd of fifty or seventy-five people in and 
around the courthouse and in the yard of the courthouse who were act- 
ing in a very boisterous manner. The Supreme Court of Georgia said: 
"It would be mere idle talk to say that the jurors did not understand 
that the demonstration was against the prisoner on trial. I t  is true that 
each of the jurors testified that, while they heard the noises, they could 
not understand what was said. . . . But the question is not whether, 
in fact, the jurors were influenced by these demonstrations, but were the 
demonstrations calculated to influence the jurors in their action. . . . 
Tested by this rule, it is apparent that the defendant did not have a fair 
and impartial trial, which the law guarantees to him, and to which he is 
entitled be he guilty or innocent. The heinousness of the crime with 
which he was charged must not and cannot be allowed to affect the 
manner of his trial; and only by a fair and legal trial can his guilt be 
so established as to make him subject to the punishment which the law 
visits on offenders in such a case." So in Woolfolk v. State, 8 S. E., 724, 
during the progress of the trial, someone in the audience cried out, "Hang 
him! Hang him!" All the jurors made affidavits that these things had 
no influence upon their minds. The Supreme Court of Georgia said: 
"Can any of us know how far our minds are influenced by applause or 
excitement of a crowd which surrounds us? Can any of us say, even in 
this Court, that this or that piece of testimony, or this or that argument 
of counsel, has not influenced our minds? Can any of us say that, on the 
trial of one of the most heinous crimes ever committed in this State or 
any other, the applause of the crowd, the fierce cries of 'Hang him! 
Hang him!' from members of the crowd, followed later on by a repeti- 
tion of the same cry, would have no influence upon our minds? Our 
minds are so constituted that it is impossible to say what impression 
scenes of this kind would make upon us, unless we had determined be- 
forehand that the prisoner was guilty or innocent." Again in S. v. 
ITeldon, 91 S. C., 29, 74 S. E., 43, the second head-note is as follows: 
"Where a large crowd of people intensely hostile to the accused crowded 
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the courthouse during their trial for murder, and filled the space within 
the bar immediately around the judge, the jury, and the witnesses, SO 

that counsel for accused did not see the jury, until he addressed them, 
because of the crowd, and the crowd's intrusion into that part of the 
courtroom was calculated to overawe the jury, and it ma:i not so safe- 
guarded against extraneous influences as to allow the defendants the 
right of trial by an impartial jury. . . . The defendants, upon con- 
viction, were entitled to a new trial." I n  that case the trial judge, in  
making report of the trial to the Appellate Court stated: "It was simply 
a crowd and quite a crowd for Florence courtroom, and that is all that 
can be said about it, except that it was the best behaved crowd I ever 
saw." The Supreme Court of South Carolina, however, notwithstanding, 
said: "We are unable to assent to the opinion of the presiding judge 
that such a state of affairs did not interfere with the orderly conduct of 
the business of the Court or with the rights of the accused. . . . 
By our Constitution, the people have set the law above themselres, ex- 
cept as they choose to change it by the methods which they themselves 
have ordained ; and they have laid upon the courts the duty of enforcing 
their promise that the weak, as well as the strong, shall be condemned 
o111y after a fair trial according to law before an impartial jury. I n  the 
faithful performance of their promise by the people, and in the dis- 
charge of their duty by the courts, is involved, not only the public honor, 
but public safety, prosperity, and happiness; for in the long run neither 
individual nor community success is possible, unless men Feel that they 
will not lose life nor liberty nor property without a fair ruld impartial 
trial under the law of the land." 

I n  Fountain, v. State, 107 Atlantic, 554, 5 11. L. R., 908, it appeared 
that when court adjourned at  ten o'clock at  night on the first day of the 
trial a large crowd of about two thousand persons were assembled on 
the courthouse ground upon which the county jail was located; that 
while the prisoner was being taken from the courthouse to the jail 
through the crowd personal violence was inflicted upon him in an effort 
to take him from the custody of officers and lynch him. I n  the confusion 
the defendant made his escape. The trial was suspended and a reward 
of $5,000 for his recapture was offered by the court. Within two days 
he was recaptured and the trial proceeded, and the defendant was con- 
victed of rape. The Supreme Court of Maryland said: "It is natural 
that popular wrath and indignation should be aroused by such an 
atrocious offense as this record discloses. But the identification and 
punishment of the criminal must be left to the careful and regular proc- 
esses of the law, however deep and just may be the public sense of 
horror at the crime. The law does not tolerate any interference with the 
right of the humblest individual to be accorded equal and exact justice, 
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and, when charged with crime, to have the question of his guilt or 
innocence fairly and impartially determined. It is  of the highest con- 
cern to the people and courts alike that this vital and sacred right shall 
be preserved inviolate. Judgment reversed, and new trial awarded." The 
Court of Criminal Appeals of Texas, considering the question in Massey 
v. State, 20 S .  W., 758, said: "Appellant has not had a fair and im- 
partial trial. H e  has not had a legal trial. But it may be urged that he 
is guilty, beyond all question, and therefore the judgment should be 
affirmed. Kot so. The accused must be tried and convicted legally, and 
though he be a negro, he must be tried in precisely the same manner 
as if he were a white man. I n  the case of Shvlock v. Antonio, the - 
merchant of Venice, Bassanio, a great friend of Antonio, urged Portia, 
the judge, to "wrest once the law to your authority. To do a great right, 
do a little wrong, and curb this cruel devil of his will." Portia's 
answer was law-the correct principle. She replied: "It must not be. 
There is no power in Venice can alter a decree established. 'Twill be 
recorded for a precedent, and many an error, by the same example, will 
rush into the State. I t  cannot be." 

I n  Faulkner v. State, 189 S .  W., 1077, the defendant was indicted and 
convicted of rape. When the prosecutrix was testifying she pointed out 
the defendant. Immediately a brother of the prosecutrix who was sitting 
near the bar, arose with the exclamation "Lynch the son of a bitch, he 
is mine," and came walking toward the defendant. ,4 deputy sheriff 
took him before he got to the defendant. The sheriff partly drew his 
pistol, commanding the brother of the prosecutrix to stop, and he was 
taken from the courtroom. The presiding judge said nothing and the 
offending party was neither fined nor otherwise reprimanded for his 
conduct. While the jury was deliberating there was a large crowd in the 
courtroom. The judge ascertained that the verdict of the jury would be 
life imprisonment and was afraid to bring the jury out of the jury room 
until the crowd dispersed, which was sometime after midnight. The 
court of criminal appeals of Texas awarded a new trial, the court ob- 
s e r ~ i n g :  "It will be an unfortunate day in Texas and its jurisprudence 
and to the life-loving citizenship, if mob spirit can pervade the court- 
room and influence the jury in their verdict against the testimony, or 
eyen where there might be testimony sufficient to support the conviction, 
that would influence or tend to influence the jury against defendant on 
such trial.'' 

The cases referred to are typical of a great multitude of decisions upon 
various aspects of the subject. The writer has found no case in which a 
prisoner has actually been assaulted by a mob in the presence of the jury 
and during the progress of taking testimony. The case at bar therefore 
is without a parallel or a peer in the judicial history of the question 
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involved so far  as I have discovered. Indeed this Court has held that 
unnecessary abuse of a defendant in the argument of his case may war- 
rant a new trial. The famous "upas tree case" is a shining example. 
The incident occurred in the case of Coble v. Coble, 79 N .  C., 589, in 
which the attorney for the plaintiff compared the defendant to "the upas 
tree, shedding pestilence and corruption all around him." The contention 
was that this language could not have influenced the jur,y. This Court 
said: "This is the excuse. To  use i t  seems an aggravation of the offense, 
for it admits that there was not and could not have been a single ground - - 

for the derogatory assault upon the defendant. I t  was therefore un- 
provoked and wanton. and could have been resorted to for the sinale 

u 

purpose only of prejudicing his cause before the jury-the verdict must 
be carried by denouncing the man-and it was carried." Again in  
S. v. Tucker, 190 N. C., 708, the prisoners were referred to as follows: 
"Gentlemen of the jury, look at  the defendants, they look 1i:ke professional 
bootleggers, their looks are enough to convict them." The Oourt awarded 
a new trial, although the defendants were charged not with a capital 
felony, but for a violation of the prohibition law. Certainly, if a new 
trial is awarded under the law for an assault with words in the trial of 
a misdemeanor, i t  would appear that the actual assaulting and man- 
handling of a prisoner in the presence of a jury during the progress 
of his trial for a capital felony would be of equal dignity with a viola- 
tion of the liquor law or of a civil action when perhaps an insignificant 
'amount of property was involved. 

I am not inadvertent to the fact that such a crime as is disclosed by 
the present record excites in a normal man a feeling of ouirage as strong 
as death and as cruel as the grave; but society from motives of sheer 
preservation has built the rock of law to stand as an unshaken and ever- 
lasting barrier to roll back, in vain, the lashing waves of popular clamor 
and revenge. Under the law as written the life of the defendant can be 
taken by the State, if found guilty after a fair and impartial trial, but 
when the State takes life it ought to take it as befits the peace and 
dignity of a great State, and this can only be done when the constitu- 
tional safeguards set by our fathers have been observed and applied in 
the trial of the accused. These safeguards are not designed solely for the 
benefit of a criminal, but for the preservation and integrity of society 
itself. Much is being said and written about law enforcement. But if 
the law cannot be enforced within the very tribunals of justice, so as to 
preserve inviolate the person of litigants from frenzied force, and yet 
uphold verdicts rendered after such unlawful invasion of the sanctity of 
judicial proceedings, well may the court criers throughout the State in 
opening and adjourning the sittings, shout in thunder tones, "God save 
the State and this Honorable Court." 



N-. C.] S P R I N G  TERM, 1928. 583 

I think, when the defendant was seized, assaulted, man-handled and 
dragged about the courtroom, in  the presence of the jury and during the 
introduction of testimony against him, that then and there the trial ended 
and the subsequent proceedings were a nullity. 

CLARKSON, J., dissenting: The administration of the criminal law is a 
serious undertaking; i t  involves the wellbeing of society. The greatest 
and the humblest are entitled to a fair and impartial trial. The law 
intends that the guilty be punished and that technicalities and refine- 
ments should not defeat justice. A trial should be on its merits. 

The Constitution of North Carolina on this subject is as follows: 
Article I, sec. 11. "In all criminal prosecutions every man has the right 
to be informed of the accusation against him and to confront the accusers 
and witnesses with other testimony, and to have counsel for his defense, 
and not be compelled to give evidence against himself or to pay costs, 
jail fees, or necessary witness fees of the defense, unless found guilty." 

Section 12. "No person shall be put to answer any criminal charge, 
except as hereinafter allowed, but by indictment, presentment or im- 
peachment." 

Section 13. "No person shall be convicted of any crime but by the 
unanimous verdict of a jury of good and lawful men in open court. The 
Legislature may, however, provide other means of trial for petty misde- 
meanors, with the right of appeal." 

I n  the humanity of the law it is written that the "jury of good and law- 
ful men" cannot convict one charged with crime unless the culprit has 
been proven guilty of the offense charged beyond a reasonable doubt. 
There is no place in orderly government for mob violence. The danger 
of punishing the innocent is too well known-the leading case is Pilate 
yielding to the mob. I t  is a matter of common knowledge, and to the 
everlasting credit of this commonwealth, that the strong arms of the 
executives for the last seven years have reached out and protected every 
one, no matter how humble and how revolting and heinous was the 
alleged crime, and has seen to it that the law was administered through 
the courts. During that time not a single lynching has taken place. 
There has been no super-government in  this commonwealth, so courts 
should be slow to grant new trials on technical grounds with no merit 
and where no injustice has been done. 

The present record, as I construe it, discloses that on the trial of de- 
fendant every legal right given to him by the Constitution was complied 
with. This Court, under Article IV,  see. 8, has "no jurisdiction to review, 
upon appeal, any decision of the courts below," except "upon any 
matter of law or legal inference.'' The power "to issue any remedial 
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writs necessary to give i t  a general supervision and control over the pro- 
ceedings of the inferior courts" does not apply to a case like the present 
one. 

As to what occurred in the courtroom during the progress of the trial, 
no exception or assignment of error was made by defendant. Nor did 
defendant during the progress of the trial request a mistrial for what 
took place and for failure to except and assign error. Nor did defendant 
a t  the conclusion ask that the verdict be set aside or for a new trial. 
The defendant is not now entitled in  this Court to be heard that he is 
prejudiced by the occurrence. Granting that it was unseemly and out of 
the ordinary, defendant did not except and assign error, but allowed the 
trial to proceed. The court below charged the jury pointedly that what 
had occurred in the courtroom should or ought not to influence them in the 
slightest degree, and they should be governed only by the evidence of the 
witnesses on the stand unbiased by anything that had occurred or any- 
thing they had observed. The presumption is that the ;jury was com- 
posed of men "of good moral character and of sufficient intelligence." 
Their duty was to render a verdict upon the evidence. This Court can- 
not ex mero motu step in and grant a new trial after the charge of the 
court on the aspect of the occurrence for that which defendant himself 
did at  the time except to and assign error as prejudicial. The Constitu- 
tion, as I construe it, gives this Court no such supervisory power over 
the Superior Court-a court created and vested by the Colnstitution with 
power alone to try cases like the present. 

I will now confine myself to the only material exception and assign- 
ment of error as to the charge of the court below, upon which a majority 
of this Court grants a new trial. 

The court below charged the jury as follows: " I n  this ccNe I do not see 
arnd cannot arrive at any conclusion that would lead ma to leave with you 
the question of his guilt upon a charge of second degree murder or man- 
slaughter; I therefore charge you thut you can. return hut one of two 
verdicts in this case, either murder in the first degree or not guilty." 

I cannot construe the evidence in  any other light than the careful 
and learned judge who tried the action in the court below did; that 
there was no evidence of murder in  the second degree or manslaughter. 
I t  has always been recognized in  this jurisdiction that this Court in  its 
discretion can say what evidence is sufficient-more than a scintilla- 
in civil or criminal actions to be submitted to the jury. Out of this 
well-settled principle the procedure in  civil actions is regulated by C. S., 
567, known as the Himdale Act, in  criminal actions, C. S., 4643, known 
as the Mason. Act, spoken of as  demurrer to the evidence. This power or 
discretion in the Superior and Supreme Appellate Court, should be 
exercised with care and caution. Recently the majority of this Court, 
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after a most careful consideration, said in S. v. Montague, ante, p. 20, 
that the circumstantial evidence in that case was not sufficient to have 
been submitted to a jury. Whether there be any evidence is a question 
for the judge; whether sufficient evidence for the jury. Wittkowsky V .  

Wasson, 71 N.  C., 457; Ridge v. R. R., 167 N. C., pp. 510-517. 
The principle being established, what is the law? C. S., 4200, is as 

follows: "A murder which shall be perpetrated by means of poison, 
lying in wait, imprisonment, starving, torture or by any other kind of 
wilful, deliberate and premeditated killing, or which shall be committed 
i n  the perpetration or attempt to perpetrate any arson, rape, robbery, 
burglary or other felony, shall be deemed to be murder in the first degree 
and shall be punished with death. All other kinds of murder shall be 
deemed murder in the second degree, and shall be punished with impris- 
onment of not less than two nor more than thirty years in the State 
prison." (Italics mine.) 

C. S., 564, is  as follows: "No judge, in giving a charge to the petit 
jury, either in a civil or a criminal action, shall give an opinion whether 
a fact is fully or sufficiently proven, that being the true office and 
province of the jury; but he shall state in a plain and correct manner 
the evidence given in the case and declare and explain the law arising 
thereon." (Italics mine.) 

Under C. S., 564, supra, it is well settled for nearly a century and a 
third that where there is sufficient evidence to be submitted to the jury, 
that a judge cannot express an opinion whether a fact is fully or 
sufficiently proven. This is the sole province of the jury, but whether 
there is or is not sufficient evidence is one solely for the court, and has 
been for all time exercised by the trial court and upon proper exception 
and assignment of error considered in  this Court. 

C. S., 4642, is as follows: "Nothing contained in the statute law di- 
viding murder into degrees shall be construed to require any alteration or 
modification of the existing form of indictment for murder, but the 
jury before whom the offenden is  tried shall determine in  their verdict 
whether the crime is murder in  the first or second degree." This section 
has been construed merely to mean that when the jury renders the 
verdict, the degree must be stated. 

I n  S. v. Ross, 193 N. C., a t  p. 26, construing this section, it is said: 
"Again, in the record, as first certified to this Court, it is stated that the 
jury returned the following verdict: 'That the said W. L. Ross is guilty 
of the felony and murder in manner and form as charged in the bill of 
indictment.' I t  was said in S. v. Truesdale, 125 N. C., 696, that, since 
the act of 1893, now C. S., 4200 and 4642, dividing murder into two 
degrees, first and second, a verdict which fails specifically to find the 
prisoner guilty of murder in the first degree, will not support a death 
sentence. See, also, S. v. Murphy, 157 N. C., 614." 
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I n  8. v. Spivey, 151 N. C., a t  p. 686, i t  is said: "Under the construc- 
tion of the statute by this Court in  8. v. C4ilchristJ 113 N. C., 673, and 
S. v. Norwood, 115 N.  C., 789, the third section (now section 3271, Re- 
visal), (C. S., 4642), does not give jurors a discretion, when rendering 
their verdict, to determine of what degree of murder a prisoner is guilty. 
They must render a verdict according to the evidence; and, believing a 
prisoner guilty, beyond a reasonable doubt, of murder in the first degree, 
i t  is their duty so to find, however much inclined to show mercy by ren- 
dering a verdict of a lesser offense. Their obligation i n  that respect has 
not been changed by the statute, and i t  i s  the same that i t  was upon the 
trial for homicide before its enactment, and the question was whether 
the prisoner was guilty of murder or manslaughter." S v. Covington, 
117 N. C., 834. 

I n  S. v. Wiseman, 178 N. C., at  p. 795, i t  is said: "It is one of those 
cases in which there was no doubt as to the manner of the killing, and 
the court might well have charged the jury, though i t  did not do so, that 
'the prisoner was guilty of murder in  the first degree or nothing.' This 
would have been strictly in  accordance with the testimony and numerous 
precedents. S. v. McKinney, 111 N. C., 684; 8. v. Cox, 110 N. C., 503; 
S. v. Byers, 100 N.  C., 512; S. v. Jones, 93 N.  C., 611, and numerous 
others." 

I n  S.  v. Spivey, supra, at p. 686, continuing the quotation from that 
opinion in  the main opinion, i t  says more, as follows: "It  becomes the 
duty of the trial judge to determine, in the first instance, if there is any 
evidence or if any inference can be fairly deduced theref~om, tending to 
prove one of the lower grades of murder. This does not mean any fan- 
ciful inference tending to prove one of the lower grades o f  murder; but, 
considering the e?uidmce 'in the best light' for the prisoner, caln the 
inference of murder in the second degree or manslaughtor be fairly de- 
duced therefvom." (Italics mine.) 

Weighed by the above decision, I think that the inference in the 
present case as to a lower grade of murder, in the language of the Spivey 
case, fanciful. The defendant introduced no evidence. I: think the evi- 
dence for the State found to be true beyond a reasonable doubt by the 
jury showed (1) a wilful, deliberate and premeditated killing; ( 2 )  com- 
mitted in the attempt to perpetrate rape. 

What is the evidence, carefully taken from the record? All the wit- 
nesses, including the physician who examined defendant, testified that 
in their opinion defendant knew right from wrong at the time and had 
sufficient intelligence to know right from wrong. S. v. Potts, 100 N. C., 
457; S. v. Journegan, 185 N .  C., 700. Alexander Tedder, a farmer, 
lived near Fremont, in  Wayne County. H e  was the father of eight 
children. The oldest, Beulah Tedder, 14 years of age, weighed about 
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115 pounds; about dark, 6 o'clock, on the afternoon of 8 December, the 
father sent her with Cora Reid to the latter's home, some 2,200 feet 
away, to get some home-made syrup. The two in  going the customary 
way passed defendant's home, about 1,200 feet from the Tedder home. 
The defendant's home was 900 feet from the Reid home. Along the 
route was a peach orchard and a pine thicket. Beulah had been gone 
about three-quarters of an hour, and looking out for his daughter's 
return, and seeing an object in the path about 35 or 40 yards from his 
house, the father went to i t  and found his daughter lying there dead. 
There was considerable blood at the place she was lying. She was flat on 
her back and her face slightly to one side, one of her legs was up under 
her and her dress turned backward toward her shoulders. There were 
two cuts on her left cheek. Her  neck was cut all the way around the 
front. Her throat was cut. There were several cuts on her left hand, 
all across the fingers, one across the inside of her hand; some on the 
upper part of her arm, and in her right hand the flesh was torn entirely 
away from the bone and hanging down across her fingers. The little 
girl had not been ravished. Immediately steps were taken to find the 
murderer. The sheriff of the county and others started an investigation. 
The facts disclosed that Beulah and Cora Reid, in going to the latter's 
home for the syrup, passed defendant's home. Beulah, after remaining 
at  Cora Reid's home about 5 minutes, left' with a jar of home-made 
syrup, going back toward her home in the direction of defendant's home. 
About 25 or 30 minutes after Beulah left Cora Reid's home, defendant 
came there and remained 2 or 3 minutes and left. H e  had on a dark 
suit and a pair of overalls. The pathway for Beulah to go and return 
is along the edge of the woods in which are growing many small pines 
and bushes. I n  making her return home, in the woods was found where 
the blood started. I t  looked like a man and woman had been struggling 
on the ground; prints of their heels could be seen. The prints of peo- 
ple's toes and elbows were apparent at the scene of the struggle. The 
struggle appeared to be over an area of some 10 or 12 feet, and was 
about 10 steps from the path entering the roadway from defendant's 
house, some 125 yards u p  the path. At the scene of the struggle the 
bark was broken on a tree which looked as if the fingers had grabbed the 
tree to hold on. At the scene of the struggle the half-gallon of syrup 
was found and the little girl's bonnet. Boot tracks, and those apparently 
made by a girl, were observed. From this first struggle to where Beulah 
was found dead some blood along the pathway for a distance of 125 to 
140 yards was found. Along the way from the first struggle were found 
signs of a girl's tracks as well as boot tracks following her to a point 
about 30 steps from the road leading toward the girl's home, and there i t  
looked as if the man broke and ran across the field and the girl pro- 
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ceeded toward her home. The person in the boots would apparently 
catch u p  with the girl and another struggle would ensue. This was 
along a route 125 to 140 yards from the starting point. Going toward 
the Reid home, down the path, was found from where the little girl was 
lying in the little path, blood on down to the edge of the road; i t  dripped 
along to the peach orchard. I n  the path that cut the corner off the 
peach orchard was found where there had been a struggle, and there 
was found a puddle of blood; a little further on? going in the direction 
of the woods, was found where there had been another struggle, and in 
the woods, the path going in, was found that there had been a struggle 
in the woods, and there the last blood was found; that's where the blood 
started in  the woods, where the first struggle commenced, as heretofore 
set forth. 

From ascertaining the above facts, the officers went to defendant's 
home, followed the running tracks, and a knife was f o n d  under the 
edge of the house. This knife was in the shape of a woman's leg, and 
had a long, keen blade; i t  was very sharp and bloody. r p o n  searching 
the house a pair of boots and overalls, blood apparently fresh on both, 
were found. The overalls were hanging in  a closet. The defendant was 
arrested and examined, and there was found a cut on his hand, the 
wound apparently a fresh one, and bleeding, and blood on his pocket. 
The defendant said he had some boots, and that he hrld been rabbit 
hunting that day, and had gotten blood on his boots off of the rabbit, 
and the overalls which he had left at  home had been worn by him while 
dressing the rabbit, and if there was blood on them thai; it must have 
come from the rabbit. The officers went back to the scene of the struggle 
and fitted the boots in the tracks and found that the boot13 fitted exactly 
into the tracks, and fitted the running tracks. This test was made at  
several places, and in each place the boots fitted into the tracks. 

Frank Aycock, on the morning after the murder, made an examina- 
tion. H e  testified "That the path from the Tedder house to the road is 
about 200 feet, and that 110 feet from the house on the path he found a 
large pool of blood, which he thought was the place they found the child. 
One hundred and eighty-five feet further along the path, (away from the 
home, he found another large pool of blood. That near the turn of the 
cartway leading to the Tedder home is a peach orchard, and that near 
the peach orchard he found the second pool referred to, and there was a 
little blood on the path between the two pools of blood referred to; that 
further away from the house, on the cartway is a patch of woods, and in  
the patch of woods, and about 15 feet off the cartway, was another pool 
of blood, and in the pine thicket there was a small amount of blood on 
the leaves. H e  also saw a bonnet near this place." 

The confession of defendant to Dr. W. C. Linville, admitted in evi- 
dence, was as follows: "I asked him what caused him to (lo this, and he 
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said 'I don't know'; and I asked him if he cut the girl immediately 
after he came u p  with her, and he said he did not, but said he seized 
her around the waist, and she fought him off, and ran from him, and 
after he caught up with her he cut her. That was about all he said. H e  
did say he cut her because she said she was going to tell her father." 

First, all the evidence was to the effect that i t  was a wilful, deliberate 
and premeditated killing. 

I n  S. v. Daniel, 139 N.  C., at  p. 554, quoting from Kerr on Homicide, 
see. 72, i t  is said: " 'The celerity of mental action is such that the forma- 
tion of a definite purpose may not occupy more than a moment of time, 
hence the important question in such a case is to determine whether 
the external facts and circumstances, at the time of the killing, as well 
as before and after that time, having connection with, or relation to it, 
furnished satisfactory evidence of the existence of a calm and deliberate 
mind on the part of the accused at the time the act was committed. I f  
they show a formed design to take the life of the person slain, or to do 
him serious bodily harm, which in  its necessary or probable consequence 
may end in his death, he is guilty of murder in the highest degree.' " 

"The formation of a definite purpose may not occupy more than a 
moment of time." I n  S. v. Benson, 183 N. C., p. 795, it is said: "Pre- 
meditation means 'thought of beforehand' for some length of time, how- 
ever short." S. v. Walker, 1'73 N .  C., 780; S. v. Holdsclaw, 180 IV. C., 
731. "If the circumstances of the killing show a formal design to take 
life of deceased, the crime is murder in  the first degree. S. v. Walker, 
supra; 8. v. Cain, 178 N.  C., 724; Michie, N. C. Code, 1927, at  p. 1312, 
sec. 4200. 

Second, all the evidence was to the effect that the killing was com- 
mitted in  the attempt to perpetrate rape. Under the statute, this is 
murder in the first degree. The charge complained of in the main 
opinion giving a new trial is based on defendant's confession, but that 
confession, analyzed, although in the latter part defendant says he cut 
her because she said she was going to tell her father, but the confession 
further says she fought him o f f  and ran from him, and after he caught 
u p  with her he cut her. This, coupled with the other evidence, shows 
from beginning to end that i t  was in an attempt to perpetrate rape in 
the very teeth of the statute, and was murder in the first degree. The 
killing was an incident to the attempt. I t  is contended in the main 
opinion that the confession indicated premeditation and deliberation, 
and this was a fact for the jury to determine and not for the court; that 
if they found he killed her beyond a reasonable doubt, with premedita- 
tion and deliberation, he would be guilty of murder in the first degree, 
but if they should not so find, he would be guilty of murder in the second 
degree. I cannot so construe the confession. To  my mind such a con- 
struction is attenuated and fanciful, and I think there was no evidence 
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of' second degree murder or manslaughter sufficient to be submitted to a 
jury. I t  was a continuous assaylt in  an attempt to commit rape, which 
by the statute is per se murder in the first degree. Even if the charge 
com~lained of was error. on all the facts and circumstances on the 
record, i t  was harmless. ' 

I n  the Spivay care the record discloses a murder by lying in  wait or 
an attempt to commit arson, which by the statute is per sc! murder in the 
first degree. I n  such case, and in  the present case ;ape, [get forth in the 
statute, the State is not required to prove premeditation or deliberation. 
The manner of doing the act necessarily involves premeditation and de- 
liberation. I have cited the law in regard to wilful. deliberate and Dre- u 

meditated killing, for on that aspect the confession of defendant is the 
sole ground on which the majority of this Court grants a new trial. The 
question of premeditation and deliberation, from defendant's confession, 
I do not think arises. I t  is not sufficient to base any inference of mur- 
der in the second degree or manslaughter. So, conceding that the ques- 
tion of premeditation and deliberation is one for the jury, i t  is only so 
when there is any, or sufficient, evidence to present it. 

Defendant's purpose, from all the evidence, was rape. H e  confessed 
to killing the little girl; he said that he seized her around the waist; 
she fought him off and ran from him; he caught up with her and cut 
her because she said she was going to tell her father. This statement, 
taken "in the best light" for defendant, I can deduce therefrom, like the 
learned judge in the court below, no inference of murder in  the second 
degree or manslaughter. Then again, the identity of the defendant 
being established by his confession, as well as circumstantial evidence, 
all leads to one conclusion-a continuous assault, and that he killed in  
an attempt to commit a capital offense-rape. 

Succinctly the facts : The details perhaps are unequalled in the annals 
of the State; where a white child, 14 years of age, made so heroic a fight 
with defendant, a negro man, for her virtue and honor, m d  won in the 
fierce battle. This little girl, about dusk, a December evening, was sent 
by her father to go with a woman living less than a half-mile away to 
get some home-made syrup. On the way the little girl passed defknd- 
ant's home. H e  saw her, and the lust of the jungle oveEpowered him. 
H e  armed himself with a sharp knife that had a long, keen blade. He  
lay in wait for her in the woods, watching for her on he:r return home. 
H e  sprang at her like a panther for the prey, and seized her around the 
waist. The struggle of the child and man was terrific; they fought 
over an area of 10 or 12 feet. The struggle on the ground showed prihts 
of their heels, toes, knees and elbows; the bark was broken on a tree, the 
appearance of fingers grabbing the tree to hold on, blood was left from 
this fierce struggle, and the half-gallon of syrup and the little girl's bon- 
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net lay there. The little girl escaped, blood dripping along the way as 
she fled, and the man in boots pursued her, and another struggle and a 
puddle of blood, and then again she escapes, and the man in boots pur- 
sues her and a struggle again, then the boot tracks show where the de- 
fendant broke and ran, and the girl proceeds towards her home, but with 
her throat and neck cut all around and her arms and fingers cut up, and 
she falls in the home path and was there found by her father. I n  this 
bloody condition dead, but pure and white as the driven snow. This 
was the end of little Beulah Tedder and her heroic struggle. The iden- 
tity of defendant was not disputed. H e  committed the foul deed in  an 
attempt to ravish her, and the trail of blood and struggle from start to 
finish between defendant and the little girl was trailed some 125 or 
140 yards. When his lust was foiled, defendant, with the sharp knife 
he carried wit$ him, cut her throat. I t  was a continuous assault in an 
attempt to commit rape, and no evidence of second degree murder or 
manslaughter. Refinements and technicalities should be brushed aside 
and trials should be had on their merits. The trial in  the lower court, 
under the facts and circumstances of this case, should not be weighed in 
"gold scales," but justice done to the dead as well as the living. 

There is no place in this civilization for lynch law, but orderly govern- 
ment must prevail, founded on common-sense and conditions that sur- 
round the actors. For the reasons given, I most earnestly dissent to 
awarding a new trial. I can see no precedent effected by sustaining the 
verdict and judgment of the court below, but only an incentive that 
orderly government shall be supreme and the guilty punished. 

The courageous judge in the court below was firm to see that 

"When passion blows the breeze, 
Let reason guide the helm." 

w. E. THOMAS v. PIEDMONT REALTY AND DEVELOPMENT 
COMPANY ET AL. 

(Filed 9 May, 1928.) 

1. Principal and AgeneCompensation of Agent for Services Rend&- 
Quasi Contracts. 

Where, at the request of the owner, a real estate agent begins negotia- 
tions for the lease of his building, which is finally successfully concluded 
by the concurring efforts of them both, the agent is entitled to a reasonable 
compensation for the value of the services he has rendered. 
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2. Same-Evidence of Reasonable Value. 
In relation to the question of the value of the services rendered, under 

the facts of this case; it is Held, competent, in the absence of a special 
contract fixing the amount, to show in evidence a schedule of commissions 
of the board of real estate men in that locality, with evidence of its reason- 
ableness, when the jury's consideration thereof is properly confined to the 
question of reasonable value. Trust Co. u. Goode, 164 N. C., 20, cited and 
distinguished. 

8. Interest-Time and Computation-Time from which Interest on Judg- 
ment for Services Rendered Runs. 

When a real estate man is entitled to recover a reasonrtble amount for 
his services rendered in securing a tenant for a building, the sum fired 
by the verdict will, as a matter of law, draw interest frclm the time the 
same was due and payable. C. S., 2309. 

APPEAL by defendant from McRae, Special Judge, at September Term, 
1927, of MECKLENBURQ. NO error. 

Action to recover of defendant reasonable compensation for services 
rendered by plaintiff, as a real estate broker, in procuring a lease for 
certain real estate owned by defendant. 

The issue submitted to the jury was answered as follows: "What 
amount, if any, is the plaintiff entitled to recover of the Piedmont Realty 
and Development Company (now the Cutter Realty Compmy) 1 Answer : 
$11,850.00." 

From the judgment on the verdict that plaintiff recover of defendant 
the sum of eleven thousand eight hundred and fifty dollars ($11,850)) 
with interest from 5 June, 1925, defendant appealed to the Supreme 
Court. 

Camler & Cansler and John. M. Robinsm for plaintiff. 
Pharr, Bell & Pharr am? Thomas C. Guthrie for defendant. 

CONNOR, J. On or about 5 June, 1925, and for some years prior 
thereto, defendant was the owner of certain real estate situate on North 
Tryon Street, in the city of Charlotte, N. C., at  Sixth Street. This real 
estate, together with a building to be erected thereon, and to be used by 
the lessee as a theatre, was leased by defendant for a term of. years, at  
annual rentals, aggregating for the term the sum of $790,000.00. The 
lease was the result of negotiations between the parties which had ex- 
tended through several months. The lessee, a corporation, is a non- 
resident of this State; it had been interested in the lease by the plaintiff, 
who is engaged in business in the city of Charlotte, as a real estate 
broker. The negotiations which resulted in  the lease were conducted 
partly by the plaintiff, as a broker, and partly by the parties themselves. 

Two questions of fact are involved in the issue submitted by the court 
to the jury. First : I s  defendant liable to plaintiff for sel.vices rendered 
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by him in procuring the lease, as alleged in  the complaint? Second : I f  
so, what sum is a reasonable compensation for such services? Both these 
questions, as appears by the verdict, were answered by the jury in accord- 
ance with the contentions of plaintiff. The verdict is supported by the 
evidence offered at  the trial, and admitted by the court. The judgment 
must, therefore, be affirmed, unless there was error, as contended by 
defendant, upon its appeal to this Court, in the admission of evidence, or 
with respect to instructions by the court to the jury, or in the judgment 
upon the verdict as signed by the judge presiding. 

There was evidence in support of the contention of plaintiff that he 
opened and conducted, at  least in part, the negotiations which resulted 
in the lease. Plaintiff, as a witness in  his own behalf, so testified. J. H. 
Cutter, president of defendant company, as a witness in  its behalf, testi- 
fied that when he learned that the negotiations, which plaintiff had been 
conducting for a lease of the Burwell-Harris property, as a site for a 
theatre, had been unsuccessful, he sent for plaintiff, and requested him to 
ascertain if the proposed lessee would be interested in defendant's prop- 
erty, situate on the opposite side of the street from the Burwell-Harris 
property, as a site for the proposed theatre. I n  consequence of this re- 
quest plaintiff wrote to the proposed lessee, and thus opened the negotia- 
tions which resulted in the lease. Plaintiff kept in touch with the negotia- 
tions, from time to time, by correspondence and otherwise, and was 
instrumental in  procuring the lease. 

During the progress of the negotiations and before the lease was 
executed, the question arose as to which of the parties, the lessor or the 
lessee, should pay plaintiff for his services. The proposed lessee declined 
to assume any liability to plaintiff for his services as broker, insisting 
that defendant as lessor should pay for such services. Plaintiff testified 
that at one time, Mr. Cutter, acting for the defendant, stated that he 
would not pay for such services, but that subsequently he called plaintiff 
to his office, and said that if he closed the deal, the defendant wouId pay 
plaintiff's commission. I n  a letter addressed to plaintiff, dated 5 May, 
1925, relative to his claim for compensation for his services in the matter, 
defendant said: "While we might be willing to allow a moderate sum 
for the limited service rendered, yet this is all that we would do.)) An 
arbitration is suggested in this letter. The negotiations were thereafter 
closed by the execution of the lease. 

I t  is well settled that a landowner, who has requested a real estate 
broker to undertake the sale or lease of his property, and who thereafter 
accepts the result of services rendered by the broker, in response to the 
request, is liable, in the absence of a special contract, for the reasonable 
value of the services. Dorsey v. Corbett, 190 N.  C., 783; Crowell v. 
Parker, 171 N .  C., 392. I n  the latter case, after a number of citations, 
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Walker, J., says: "It is undoubtedly true, as decided in those cases, that 
a principal cannot take the benefit of his broker's service3 and refuse to 
pay for them." There was evidence in  the instant case, from which the 
jury could find, not only that defendant accepted the services rendered by 
the plaintiff, but also that these services were rendered at  the request of 
defendant. 

Defendant excepted to evidence offered by plaintiff, and admitted by 
the court, over defendant's objections, tending to show that considering 
the character and extent of the services rendered by plaintiff, and the 
amount to be received by defendant, by the terms of the lease, a com- 
mission of one and one-half (11/2) per cent on the aggregate amount of 
the annual rentals, for the term of the lease, was a reasonable compensa- 
tion for his services. Assignments of error based upon these exceptions 
cannot be sustained. Plaintiff did not allege or contend that he was 

u 

entitled to recover a definite sum as commissions, becaurie of a custom 
in the city of Charlotte, with respect to sales or leases on real estate, 
procured by brokers. The decision in Penland v. Ingle, 138 N. C., 457, 
is therefore not an authority supporting defendant's assignments of error 
with respect to the admission of evidence tending to show the schedule of 
commissions established by the real estate board of the city of Charlotte. 
This evidence was offered and admitted as tending to show only what 
sum was a reasonable compensation for plaintiff's services as a broker. I t  
was competent for that purpose, as the jury was instructed by the court, 
both at  the time the evidence was offered and again in  the charge. The 
court in its charge expressly instructed the jury that the defendant was 
not bound by the rules of the Charlotte Real Estate Board, and that 
they should consider these rules only as evidence tending to show what 
sum was a reasonable commission for plaintiff's services in procuring the 
lease. 

Defendant's assignments of error based upon exceptions to the refusal 
of the court to give certain instructions as requested, and also to certain 
instructions as given in the charge, present the same question as that 
presented by its exceptions to the admission of evidence. These assign- 
ments of error cannot be sustained. The refusal of the court to give the 
instructions requested, and the instructions as given in  the charge are 
supported by Trust Co. v. Goode, 164 N.  C., 20. I n  that case, this Court 
quotes with approval from Hmdley v. Bank, 71 Conn., 59!), 44 L. R. A., 
321, as follows: "When an owner places land with a real estate broker 
for sale, he agrees, in  the absence of any special contract, to pay the 
customary commissions or brokerage, in case a sale is consummated with 
a purchaser who was led to begin the negotiations through the interven- 
tion of the broker." Where there is evidence. as there was in the instant 
case, that the customary commissions were reasonable, the jury may con- 
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sider such customary commissions in determining what sum is a reason- 
able compensation for services rendered in the absence of a special con- 
tract. I n  the absence of evidence that the customary commissions are 
reasonable, they would not be competent upon an issue involving only 
reasonable compensation for services rendered. 

I n  the instant case, the services were completed when the lease was 
procured. Defendant's prayers for instructions based upon its conten- 
tion that the commissions should be based upon the rental to be received 
for the first year of the term only, or upon the present cash value of the 
aggregate sum to be received by the defendant, under the lease, were 
properly refused. The decision in Thomas v. Gwyn, 131 N. C., 460, does 
not support assignments of error based upon exceptions to such refusal 
for the reason that the contract under which the services were rendered 
by plaintiff in the instant case is essentially different in its terms from 
the contract in that case. 

Defendant assigns as error the inclusion of interest from 5 June, 
1925, in the judgment, for that the jury found that the plaintiff is ,  
entitled to recover the sum of eleven thousand eight hundred and fifty 
dollars ($11,850), without including interest on said sum. This sum is 
due, by contract, and under C. S., 2309, bears interest from the date on 
which i t  was due. All the evidence shows that the services of plaintiff 
were completed prior to 5 June, 1925, and that demand for payment was 
made prior to said date. There was no error in the judgment with re- 
spect to interest. Bryant v. Lumber Co., 192 N.  C., 607; Perry v. Norton, 
182 ICT. C., 585; Croorn v. Lumber Co., 182 N. C., 217; Chatham v. 
Realty Co., 174 N.  C., 671. The judgment is affirmed. We find 

No error. 

LEWIS HENRY MILLS ET AL. V. L. F. MILLS. 

(f i led 9 May, 1928.) 

1. Wills--CaveatPartias Without Notice Not Estopped from Filing 
Second Caveat to Will. 

The heirs at law of a deceased testator whose will is duly probated 
and who have no knowledge of proceedings to caveat the will, and who 
were not cited under the provisions of C. S., 4159, are not estopped to 
file a second caveat to the paper-writing, nor bound by the former judg- 
ment therein sustaining the validity of the paper-writing propounded. 

2. Partition-Action for Partition-EtTect of Order for Partition and 
Rights of Purchaser Thereunder. 

While the heirs at law of a deceased person may not be estopped under 
certain circumstances by a former proceeding from again filing a caveat to 
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a will, the purchaser at the partition sale of the lands devised, made under 
order of the court, and obtaining a deed, is a purchaser for value without 
notice, and the deed made to him gives him title to the lands. 

Will-Probat+Will Probated in Common Form Not Subject to Col- 
lateral Attack. 

A will probated in common form is not subject to collateral attack, but 
is binding or conclusive until set aside in a direct proceed.ing. C .  S., 4145. 

CIVIL ACTION upon an agreed statement of facts, before Grady, J., 
9 February, 1928, of PITT. 

The judgment contains the essential facts and is as fallows: 
"This cause coming on to be heard before his Honor, Henry A. Grady, 

judge holding the courts of the Fifth Judicial District, at chambers in 
Clinton, North Carolina, and being heard on the statement of agreed 
facts filed in this cause, and i t  appearing from the facts agreed that Anne 
Elizabeth Mills died testate in the year 1924, and by her last will and 
testament devised her land to the children of her three brothers, and 
that a caveat to said will was filed after said will had been duly proven 
and probated in common form and that citation notice of the filing of 
said caveat was issued to the three executors of said .will, who were 
legatees thereunder, and that said caveat was filed about one year after 
the probate of said will in common form and that the caveat to said will 
came on for trial at  March Civil Term, 1927, Pi t t  Superior Court, and 
was tried before his Honor, E .  H. Cranmer, judge presiding, and a jury, 
and the following issue having been submitted to the jury, to wit:  

"Is the paper-writing propounded and every part thereof, the last will 
and testament of Anne Elizabeth Mills?" And the jury having answered 
the issue ('Yes," and that judgment at  said term of said court was signed 
by Judge Cranmer adjudging and decreeing that the paper-writing pro- 
pounded for probate in solemn form and every part thereof is the last 
will and testament of Anne Elizabeth Mills. 

And it further appearing to the court that the legatees in said will on 
3 September, 1927, filed a special proceeding in the Superior Court of 
Pi t t  County, asking for the sale of said lands for the purpose of making 
partition among the legatees in said will, and that a decree was made in 
said special proceedings appointing F. C. Harding, commissioner of the 
court, and ordering a sale of said lands, and that the said F. C. Harding, 
as commissioner in said cause after due and lawful advertising of said 
land for public sale, sold said land at  public sale before the courthouse 
door in Greenville, to the highest bidder for cash, on 27 October, 1927, 
and that L. F. Mills became the last and highest bidder rit said sale for 
said lands for $9,975.00, that said sale was duly reported to the court 
and confirmed and said commissioner was authorized and directed by a 
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decree in said special proceeding to execute a deed of conveyance to 
L. F. Mills, the purchaser, upon the payment by him of his bid for said 
land. 

I t  further appearing to the court that L. F. Mills has refpsed to accept 
said deed of conveyance and pay the purchase price bid by him for said 
land at said sale for the reason that some of the relatives of Anne Eliza- 
beth Mills other than the legatees named in the will of Anne Elizabeth 
Mills who were n6t served with notice or citation of the filing of the 
caveat referred to claim an interest in said lands. 

Upon all of the facts set out herein and in the statement of facts agreed 
filed in this cause it is ordered, adjudged and decreed that the judgment 
rendered in the ~roceeding of the caveat above referred to by Judge 
Cranmer at  March Term, 1927, of Pi t t  Superior Court based on the 
finding of the jury in their answer to the issue hereinbefore set out 
vests a good and indefeasible title in fee simple in the legatees referred 
to in the devise of the lands of Anne Elizabeth Mills in her last will 
and testament, and that the relatives of the said Anne Elizabeth Mills, 
other than those to whom she devised her lands in said will are estopped 
from claiming any interest in said land, and i t  is further ordered and 
decreed that the conveyance by F. C. Harding, commissioner, of the 
lands referred to in said will, to L. F. Mills, the purchaser at the sale 
of said lands, made by said commissioner, will convey to the said L. F. 
Mills a good and indefeasible title in fee simple to the lands referred to 
in the last will and testament of Anne Elizabeth Mills." 

From the foregoing judgment the defendant appealed. 

R. B. Lee for plaintiffs. 
Sam I. Carson and F. C. Harding for defendant. 

BROGDEN, J. Are the heirs at  law of a testatrix, uncited in accordance 
with C. S., 4159, and not otherwise cognizant of a caveat in which the 
will is upheld by the verdict of a jury, estopped to file a second caveat 
to the will within the statutory period, as against an innocent purchaser 
for value? 

I t  appears from the judgment and the agreed statement of facts that 
the will of testatrix was probated in common form in January, 1924. 
The distinction between probate in  common and solemn form is clearly 
expressed by Ruffin, C. J., in Redmond v. Collin*., 15 N .  C., 430: "To 
enable the propounder to bind others a decree is taken out by him 
authorizing him to summon all persons, 'to see proceedings,' not to be- 
come parties, but to witness what is going on, and take sides if they think 
proper. I f  the propounder does not choose to adopt that course, he may 
at once take his decree; which in relation to this subject is called proving 
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the will in common form. I f  he take out a decree and summon those 
in interest against him, 'to see proc6edings' they are conchded, whether 
they appear and put in an allegation against the will or not, and as 
against those, summoned this is called probate in solemn form." 

Again I n  re Will of Chisman, 175 N. C., 420, the Court held: "The 
probate of a will in common form is an ex parte proceeding, and no one 
interested is before the clerk except the propounders and witnesses. When 
an issue of devisavit vel non is raised by caveat, it is tried in  the Superior 
Court in  term by a jury. Upon such trial the propounder carries the 
burden of proof to establish the formal execution of the will. This he 
must do by proving the will per testa in solemn form." 

Under all the authorities a probate in common form is not subject to 
collateral attack, but is binding and conclusive until set aside by a direct 
proceeding. C. S., 4145. 

Until the enactment of C. S., 4158, there was no statute of limitations 
in this State prescribing the time within which a caveat could be filed. 

The caveat in the case at  bar was duly filed to the will of testatrix by 
a relative. I t  does not appear from the agreed statement of facts who 
this relative was. However, when the caveat was filed it appeared that 
citation was issued to the three executors of the will, who are also 
legatees thereunder, and that no citation or notice whatsoever was given 
to the heirs at  law of the testatrix. C. S., 4159, requires that citation 
shall issue to all devisees, legatees, "or other persons in interest within 
the State" and publication shall be made "for nonresidents." The pro- 
visions of this statute were not complied with. The plaintiffs, however, 
insist that the heirs at  law of testatrix are estopped by the verdict of the 
jury and the judgment thereon establishing the validity of the will. I n  
Redmond v. Collins, supra, i t  is declared: "But as every judicatory 
having any pretentions to administer a code of law so as to make it 
practically a just system, having respect to the rights of persons in the 
thing, these tribunals do not hold those bound by the senience who had 
notice of the pendency of the proceedings on which it was pronounced." 
To the same effect is the declaration of Pearson, J., in Ethn'dgle v. 
Corprew, 48 N. C., 14:  "As a matter of common justice, no one should 
be deprived of his rights without an opportunity of being heard. Hence, 
no order, sentence or decree, made ex parte, is conclusive; and all persons 
affected by it are entitled, 'of common right,' to have it set aside." 

These principles are recognized I n  ra Beauchamp, 146 N. C., 254, in 
the following language: '(While the next of kin and heirs at  law have 
the right to require probate in solemn form, this right may be forfeited, 
either by acquiescence or unreasonable delay after notice of the probate." 
I n  re Will of Witherington, 186 N. C., 152. 
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Under the authorities the next of kin may be barred: (1)  By failure 
to assert their rights upon knowledge of the suit contesting the will, 
irrespective of whether they were cited or summoned to see proceedings. 
Redmond v. Collins, 15 N.  C., 430; I n  re Dupree's Will, 163 N.  C., 256; 
I m  re Bateman's Will, 168 N. C., 234. 

(2)  By being made a party to an action to construe a will and allot 
dower to a widow upon her dissent. In, r e  Will of Lloyd, 161 N.  C., 557. 

( 3 )  By statute of limitations, C. S., 4158. 
(4) By citation duly issued and served. C. S., 4159. 
I t  is obvious from the judgment and agreed statement of facts that the 

heirs at law of testatrix under the authorities were not made parties to 
the caveat proceedings by citation, nor does it appear that they were 
cognizant of the proceedings or charged with knowledge that the devisees 
in the will had taken possession of the property thereunder. Under these 
circumstances they are not estopped to file a second caveat. However, 
the filing of a second caveat cannot affect the rights of the defendant. 
The probate in common form is binding and conclusive until set aside 
by a direct proceeding. The caveat was not sustained. Hence the pro- 
bate in common form is effective and the purchaser has the right to rely 
upon it. Therefore the purchaser is an innocent purchaser-for value 
and the deed tendered will convey a good and indefeasible title to the 
property. 

Affirmed. 

J. FRANK FLOWERS AND ELIZABETH McCLINTOCK FLOWERS v. THE 
CITY O F  CHARLOTTE ET AL. 

(Filed 9 May, 1928.) 

1. Municipal Corporations--Public Improvements-Assessments-Restric- 
tions in Charter Against Levy. 

An assessment made on abutting landowners for street improvements 
by a city under its charter prohibiting a second assessment within ten 
years, applies to the entire lot when a corner one abutting on two streets 
improved, and when one street has been improved, an assessment within 
the limited ten years on the lot fronting on the other street is prohibited 
by the charter. 

2. Same--Statutea--Repeal and Revival. 
Where a special act prohibits a second assessment for street improve- 

ments on the same land within ten years, an assessment made under a 
general statute, which is merely cumulative and does not repeal special 
acts, is void when made in conflict with the provisions of the special act. 

APPEAL by defendants from Harding, J., at April Term, 1928, of 
MECI<LENBURG. Affirmed. 
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Action for judgment declaring void an assessment upon lot of land 
owned by plaintiffs for street improvements, made on 20 February, 1923, 
and enjoining sale of said lot for the collection of the amount assessed. 

From judgment upon facts agreed defendants appealed to the Su- 
preme Court. 

Th.addeus A. A d a m  and J .  F. Flowers fcw plaintiffs. 
John '4. McRae and Frank W.  O w  for defendants. 

CONNOR, J. Plaintiffs own a lot of land located at the northwest cor- 
ner of Louise and Sunnyside avenues, in the city of Charlotte. The 
frontage of said lot on Louise Avenue is about 110 feet, and on Sunny- 
side Avenue is about 167 feet. 

Louise Avenue was paved by the city of Charlotte, under the provi- 
sions of its charter, in 1913. An assessment for its p r o  rafa part of the 
cost of said paving was made by the city of Charlotte on said lot, on 
23 October, 1913. The said assessment was valid in all respects, and the 
amount so assessed is a lien on said lot. This amount was $423.36, and 
is now due, with interest at six per cent from 1 Xarch, 19l4, no part of 
same having been paid. The assessed taxable value of said lot in 1913 
was $2,400. The charter of the city of Charlotte, under which the 
assessment was made for the paving on Louise Avenue, contains a pro- 
vision as follows: "Provided further, that no assessmeni, against any 
piece of property improved as in this act provided, shall in any case 
exceed the amount of special benefit to or enhancement in  value of said 
property by reason of said improvements, or twenty per cent of the 
assessed taxable value thereof, and where permanent street improve- 
ments shall be made the property bearing such assessments shall not be 
so assessed again until after the expiration of ten years from the date of 
the last preceding assessment." Section 7, ch. 251, Privare Laws 1911. 

Sunnyside Avenue was paved by the city of Charlotte under the pro- 
visions of chapter 56, Public Laws 1915, and amendmenth1 thereto, now 
C. S., 2703-2728. An assessment for its pro rata part of the cost of said 
paving was made by the city of Charlotte on said lot on 20 February, 
1923. The said assessment was valid in all respects, and the amount so 
assessed is a lien on said lot, provided the city of Charlotte had the 
power to make said assessment. The amount assessed upon plaintiff's 
lot, on account of the paving of Sunnyside Avenue was $868.40; five 
installments are now due and unpaid. At the date of the iissessment for 
the paving of Sunnyside Avenue, plaintiff's lot was assessed for taxation 
at  $8,635.00. 

Upon the facts agreed, the court was of the opinion, and so adjudged, 
that the amount assessed upon plaintiff's lot for the permanent improve- 
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ment of Louise Avenue, to wit, $423.36, was a lien upon said lot; but 
that only the sum of $56.64 of the amount assessed for the permanent 
improvement of Sunnyside Avenue was a lien upon said lot, and that 
said lot was not subject to a lien in faror of the city of Charlotte, for the 
remainder of said assessment. 

The judgment must be affirmed, upon the authority of Charlotte v. 
Brown, 165 N .  C., 435, unless the limitation upon the power of the 
city of Charlotte, with respect to assessments for permanent street im- 
provements, contained in its charter, is not applicable to the assessment 
made by said city on plaintiffs' lot for paving Sunnyside Avenue. This 
latter assessment was made before the expiration of ten years from the 
date of the last preceding assessment. The amount assessed for perma- 
nent improvements on Sunn~s ide  Avenue, added to the amount of the 
previous assessment exceeds twenty per cent of the assessed taxable value 
of the lot at the date of the first assessment. The assessment on account 
of the improvements made on Sunnyside Avenue is void, if the limita- 
tion contained in the charter of the city of Charlotte is applicable. I n  
Charlotte v. Brown, supra, it is said: "The fact that the lot is a corner 
lot, and is in two improvement districts, is immaterial. I t  is the taxable 
value of the entire lot that is to be considered in fixing the limit beyond 
which the assessment may not go. The excess of twenty per cent being 
void, under the charter of the plaintiff, the defendant may enjoin the col- 
lection of the excess." This was said of one assessment upon a corner lot 
which exceeded twenty per cent of its assessed taxable value. The ques- 
tion as to whether the limitation as to the amount which may be assessed 
against a specific lot applies where there is a second assessment follow- 
ing an assessment which did not amount to twenty per cent of the 
assessed taxable value of the lot, is not presented by this appeal. The 
court below was of opinion that it did not apply, and that the city had 
power to make a second assessment within ten years, provided the 
amount of the second assessment, added to the amount of the first assess- 
ment, did not exceed the limitation. Plaintiff did not except to or appeal 
from the judgment. Whether or not the city of Charlotte, under its 
charter, has the power to make repeated assessments upon the same lot 
of land, for street improvements, within a period of ten years, provided 
the total sum of all the assessments does not exceed twenty per cent of 
the assessed taxable value of the lot, at the date of the first assessment, is 
not presented on this record. The question is, therefore, not decided. 
The question here presented is whether the assessment for improvements 
on Sunnyside Avenue is void, under the charter, for that same was 
made before the expiration of ten years from the date of the assessment 
for improvements on Louise Avenue; and, if so, whether the provisions 
of the charter are applicable to the second assessment. 
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We think it manifest from the language of the proviso in section 7 
of chapter 251, Private Laws 1911, that under the charter the second 
assessment, having been made before the expiration of ten years from 
the date of the first assessment is void, and this without regard to the 
fact that the second assessment was made under the provisions of 
Article I X ,  ch. 56 of the Consolidated Statutes. The language is, 
"Where permanent street improvements shall be made, the property 
bearing such assessments shall not be so assessed again, until the expira- 
tion of ten years from the date of the last preceding assessment.'' 

I t  is provided by C. S., 2704, that Article I X ,  ch. 56 of the Consoli- 
dated Statutes shall apply to all municipalities; "It shall not, however, 
repeal any special or local law or affect any proceedings under any 
special or local law for the making of street, sidewalk, or other improve- 
ments hereby authorized, or for the raising of funds therefor, but shall 
be deemebadditional and independent legislation for such purposes and 
to provide an alternative method of procedure for such purposes, and to 
be a complete act, not subject to any limitation or restric.~ion contained 
in any other public or private law or laws, except as herein otherwise 
provided." 

The principle discussed and applied in Bramham v. D u r h a m ,  171 
N. C., 196, are applicable to the decision of the question as to whether 
the provisions of its charter, denying the city of Charlotte power to 
make a second a s s e ~ m e n t  upon a lot for permanent street improvements 
.within ten years after a previous assessment upon the lot for the same 
purpose made under its charter, apply where the second assessment is 
made under the provisione of Article I X ,  ch. 56, Consolidated Statutes. 
Upon these principles we hold that the question must be answered in the 
affirmative. Defendants' exception to the judgment cannot be sustained. 
The assessment made by the city of Charlotte upon plaintiffs' lot for 
improvements on Sunnyside Avenue is void; the amount of such assess- 
ment is not a lien upon said lot. The judgment is 

Affirmed. 

SATIOR'AL FURNITURE MANUFACTURING COMPANY v. TV. E. PRICE, 
RECEIVER, C. D. NEVITT FURNITURE COMPANY. 

(F'iled 9 May, 1928.) 

1. Sales-Conditional Sales--Contracts Constnmd as Conditional Sales. 
A contract under which the seller ships to the purchaser certain goods, 

to which the latter acquires title upon the payment of thl? specified pur- 
chase price, is a conditional sale, requiring registration as against the 
rights of creditors. T r u s t  Go. v. Motor Co., 193 N. C., 663, cited and applied. 
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2. Receivers-Title to and Possession of Property-Conditional Salea- 
Registration. 

A receiver represents creditors of an insolvent corporation, and while a 
conditional sale to the corporation does not require registration as be- 
tween the parties, after the receivership its validity as to the rights of 
creditors depends upon its registration in conformity with C. S., 3312. 

APPEAL by plaintiff from Schenck, J., at November Term, 1927, of 
MECKLENBURQ. Affirmed. 

From judgment overruling its exceptions to the report of the receiver, 
upon its claim against the insolvent corporation, and adjudging that 
plaintiff is entitled to prove said claim only as an unsecured creditor, 
without preference as to its payment out of assets in the hands of the 
receiver, plaintiff appealed to the Supreme Court. 

H .  L. Ta,ylor and Fred M .  Parrish fm plaintiff. 
Thaddeus A. Adams and J .  F. Flowers for defendant. 

CONNOR, J. This is an appeal from a judgment overruling plaintiff's 
exceptions to the report of the receiver of the C. D. Nevitt Fprniture 
Cokpany, an insolvent corporation, and adjudging that upon the facts 
found by said receiver, plaintiff is not entitled to prove its claim against 
said insolvent corporation as a secured creditor, or to have a preference 
in the payment of its claim out of assets of said corporation, in  the 
hands of the receiver. 

Pursuant to a contract, in  writing, dated 25 February, 1927, the 
National Furniture Manufacturing Company, of Winston-Salem, N. C., 
delivered to the C. D. Nevitt Furniture Company, of Charlotte, N. C., 
certain goods, wares and merchandise, at  the invoice price of $1,548.00. 
Thereafter the C. D. Nevitt Furniture Company, in the conduct of its 
business as a retail furniture dealer, sold a large part of said merchan- 
dise. On 21 June, 1927, the date on which the said company was ad- 
judged insolvent and on which the receiver was appointed, it had on 
hand only a small part of said merchandise. This merchandise, invoiced 
at  $258.00, passed into the hands of the receiver, as assets of the insol- 
vent corporation. The total cash on hand at said date was $8.08. After 
due notice had been given to all the creditors, by mail, the entire assets 
of the corporation were sold by the receiver, who received therefor the 
sum of $4,300. This sum is now in the hands of the receiver for dis- 
tribution among the creditors of the corporation. The contract between 
the National Furniture Manufacturing Company and the C. D. Nevitt 
Furniture Company was not registered. 

Plaintiff's contention that by the terms of the contract, under which it 
delivered the said merchandise to the C. D. Nevitt Furniture Company, 
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it was the owner of so much of the said merchandise as was on hand and 
in the possession of said company at the date of the appointment of the 
receiver, cannot be sustained. Nor can its contention that i t  is entitled 
to a preference in the payment of its claim out of the mone,y in the hands 
of the receiver, be sustained. I n  support of these contentions, plaintiff 
contends that the contract between i t  and the C. D. Nevitt Furniture 
Company was not a conditional sale, and was therefore not required to 
be registered under the statute. C. S., 3312. I t  contends that by the 
terms of this contract i t  retained title to the merchandise delivered to 
the C. D. Nevitt Furniture Company, and that such title never passed 
to or vested in said company. We cannot, under authoritative decisions 
of this Court, so construe the contract. I t  is provided therein "that the 
consignee hereby guarantees the payment of all bills ancl accounts for 
the merchandise delivered under the provisions of this agreement, and 
hereby agrees, in  case any merchandise delivered under the provisions 
of this agreement by the consignor to the consignee is not accounted for 
to the consignor, under the provisions of clause 4 of this agreement, to 
pay to the consignor the invoice price of said merchandise, and there- 
upon title to said merchandise, or the proceeds thereof, so paid for, shall 
pass to the consignee, and shall be exempted from the provisions of this 
agreement." 

I n  Trust  Co. v. Motor Co., 193 N. C., 663, i t  is said: "If personal 
property is delivered by one person to another under the terms of a con- 
tract whereby the latter is to acquire the retained title to the property 
upon the performance of, a condition, such as the payment of the pur- 
chase price at  a certain time or in  a designated manner or by giving his 
note for the price, the transaction is a conditional sale." See Acceptance 
Corporation v. Mayberry, ante, 508. This principle is  applicable to the 
facts of the instant case. 

These facts distinguish this case from Lance v. Butler, 135 N. C., 419. 
Under the contract in the latter case there was no provision by which in 
any event the consignees or agents should acquire title to the subject- 
matter of the contract. They became entitled to a part of the proceeds 
of the sale of the property, after the full amount of the invoice price 
had been paid, as compensation for their services in selling the property. 
I t  was held that the contract in  that case was one of agent;?, and was not 
required to be registered. I n  the instant case, upon payment of the 
invoice price of the merchandise, i t  is provided that thl: title thereto 
shall pass to the consignee. The contract is, therefore, a conditional. 
sale, and in the absence of registration, was not valid as against creditors 
of or purchasers for value from the consignee or vendee. Nor was it 
valid as against the receiver of the corporation, who upon his appoint- 
ment and qualification represents its creditors. Observer Co. v. Little, 
175 N .  C., 42. 
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There was no error in holding that plaintiff was not entitled to re- 
cover of the receiver the amount of the invoice price of the merchandise 
delivered to the insolvent corporation by the plaintiff, which passed into 
his hands as assets; nor is plaintiff entitled to payment of its claim out 
of the sum in the hands of the receiver, derived from the sale of the 
assets of the corporation, in  preference to other creditors, because the 
corporation had failed to account for the proceeds of the sale of the 
merchandise sold by i t  prior to the receivership. There is no error. 
The judgment is 

Affirmed. 

MRS. JENKIE HILL, ADMX., MARVIN HILL v. NORFOLK SOUTHERN 
RAILWAY COMPANY. 

(Filed 9 May, 1928.) 

1. Railroad-Operation-Injury to Person on Track-Nonsuit-Negli- 
gence. 

Where there is evidence tending to show that at a highway grade cross- 
ing with a railroad the railroad had piled its crossties so high as to 
obstruct the view of its train, which came without signals or warnings, 
and struck an automobile and killed its occupants, it is su5cient evidence 
of the actionable negligence of the railroad company to take the case to the 
jury in the administratrix's action to recover damages for the killing of 
her intestate. 

2. Plaadings-Complaintcorrecting Name of Plaintiff-Correction Does 
Not Constitute New Action. 

Where one administratrix has renounced her right, and a second has 
heen appointed, and the second administratrix has brought action and 
made her mark to the complaint, the action of the trial judge in correcting 
a mistake in the summons and complaint by changing the name of the 
first administratrix to that of the second, does not change the cause of 
action, and does not constitute error. C. S., 547. 

CIVIL ACTIOK before Oglesby, J., at October Term, 1927, of STANLY. 
Plaintiff alleged and offered evidence tending to prove that on 20 

March, 1926, her intestate was a passenger in an automobile on the 
Albemarle-Aquadale highway; that said public highway crosses at  grade 
the track of defendant near Aquadale and is a much used highway. The 
car in which plaintiff was riding was driven by Charles S. Green. Ray- 
mond Green and Walter J. Green were also passengers in the car. As 
the car neared the crossing a train of defendant was approaching from 
the east and traveling west. The automobile approached the crossing 
from the south side. The evidence further tended to show that cross- 
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ties were piled on the right of way of defendant about 25 feet from the 
highway and about 1 2  feet from the railroad and on the south side 
thereof and on the east side of the highway. The evidence further tended 
to show that upon discovery of the train the driver of the automobile 
turned quickly to the right, overturning the automobile and throwing the 
occupants in front or under the train, and as a result all were killed. 

At the conclusion of plaintiff's evidence there was judgment of nonsuit, 
from which judgment plaintiff appealed. 

Bogle, Bogle & Illorton, for plaintiff. 
J .  R. Price and U.  L. Spence for defendant. 

BROODEN, J. Was there any evidence of negligence to be submitted to 
the jury? 

A. J. Green, witness for plaintiff, testified that he saw the young man 
in the automobile and talked to them about one hundred and fifty yards 
from the crossing. "After I saw the boys drive off in the track of the 
highway I wouldn't think i t  was more than four minutes until I heard 
the accident. I heard of it pretty quick I think. I had not gone into my 
house after I left those boys before I heard of the accident. I didn't hear 
any blow or noise of the train. . . . We noticed those crossties piled 
on the right of way of the railroad at  that time. They run up about 
twenty-five feet from the highway and about twelve feet from the rail- 
road. They were on the south side of the railroad. The boys were ap- 
proaching the railroad from the south side. The ties were on the east 
side of the dirt road. . . . The train was coming evidently from the 
east. I t  was headed west. The piling of those crossties where they were 
would have the effect to almost break off the view there, very little view. 
The height of the pile of ties was somewhere like that above my head. 
I am six feet tall I suppose. They were six and a half feet high. I think 
the ground on which the crossties were piled was from two to three feet 
higher than the railroad track." 

There was other evidence to the effect that the crosstie,3 obscured the 
vision of travelers except perhaps at  a certain point as you approach 
the track. This evidence, viewed in its most favorable light, tends to 
show that the view of a traveler upon the highway was obstructed and 
that the train gave no signal. I t  was the duty of the defendant to give 
reasonable and timely notice of the approach of its train lsy ringing the 
bell or blowing the whistle, and a failure to perform such duty is 
negligence. Furthermore, the testimony of witnesses near by that they 
heard no bell or whistle is evidence that no such signal was given. Goff 
v. R. R., 179 N. C., 219; Perry v. R. R., 180 N. C., 290; Earwood v. 
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R. R., 192 N. C., 27. I t  is true that other testimony offered by the plain- 
tiff tended to show that proper signals were given. However, the weight 
and credibility of the testimony is for the jury. 

I n  the summons, complaint and other papers filed in the cause the 
name of Mrs. Lillie Bett Hill, administratrix of Marvin Hill, appears 
as plaintiff. Lillie Bett Hill was the widow of the deceased. At the 
conclusion of the evidence the plaintiff moved to have the name of Mrs. 
Jennie Hill, administratrix of Marvin Hill, substituted in the summons, 
complaint and other papers in lieu of Mrs. Lillie Bett Hill. The de- 
fendant objected to this substitution. The court found as a fact that 
Lillie Bett Hill  renounced her right to administer upon the estate of 
her husband and requested the clerk to appoint Mrs. Jennie Hill instead. 
Thereupon in August, 1926, Mrs. Jennie Hill was duly appointed ad- 
ministratrix of said deceased. Mrs. Jennie Hill was unable to read and 
write and by inadvertence her name was mistaken for that of Lillie Bett 
Hill. The trial judge further found that, as a matter of fact, Mrs. 
Jennie Hill  was the identical person who made her mark to the com- 
plaint, who employed attorneys to bring the suit and who made her 
mark to all the papers in the cause. Thereupon, it was ordered by the 
court that the name of the plaintiff be corrected in accordance with 
C. S., 547. We do not think this constituted a new cause of action, but 
was a mere correction of the record in order to make it speak the truth, 
and therefore approve the action of the trial judge in  this particular and 
disallow the motion for cer t i o ra r i  made by the defendant. 

New trial. 

A. B. COLEMAN v. CAROLINA THEATRES, INCORPORATED. 

(Filed 9 May, 1928.) 

Receivers-;\ianagement and Disposition of Property-Leases. 
Where the lessee corporation, operating a theatre, has become insolvent 

and is in the hands of a receiver, and its assets consist largely of the value 
of its lease with the plaintiff, the lessor, who seeks to cancel the lease for 
the nonpayment of rents due thereunder, and it is made to appear that the 
receiver has put valuable improvements on the building, and that it is to 
the best advantage of creditors that the receiver operate under the lease: 
Held, the judgment of the court that the receiver operate the theatre 
under the lease upon paying all rent in arrears, and promptly paying 
the rent as it may accrue in the future, is not error, there being no pro- 
vision in the lease that the lessor have an option to reenter and declare 
the contract void. C. S., 2343, 2372. 
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APPEAL by petitioners from an order of Harding, J., at Chambers, 
12 March, 1928. ABrmed. 

Tillett, Tillett & K~nmedy for plaintiff. 
Bourne, Parker & Jones for petitioners. 
Taliaf err0 & Clarkson for receiver. 

ADAMS, J. The   la in tiff was vice-president, director, and stockholder 
in the defendant corporation which had been engaged in the business 
of operating a chain of moving picture theatres. He  alleged that the 
defendant had become heavily indebted and unable to meet its obliga- 
tions; that claims aggregating several thousand dollars had become due; 
that several claims against the defendant had been placed in the hands of 
attorneys for collection, and that defendant had no funds with which 
to pay its indebtedness. On his application a temporary receiver was 
appointed on 12 February, 1928. 

After the receiver had been appointed the petitioners file13 a petition in 
the cause setting up an agreement between J. H. Buckner and Anna 
K. Buckner, under whom the petitioners claim, and the defendant cor- 
poration. They alleged that the defendants entered into possession of 
the buildings and equipment described in the agreement, began the 
operation of a moving picture show in  accordance with its terms, and 
thereafter made default in the payment of the rent due for the months 
of January and February, 1928. They alleged that J. H. Buckner had 
become largely indebted and that neither his estate nor that of Anna K. 
Buckner was financially able to pay its indebtedness and that the peti- 
tioners are entitled to the possession of the property held by the defend- 
ants for the purpose of leasing i t  on terms not less favorable than those 
for which i t  had been taken by the defendant. Neither the plaintiff nor 
the receiver impeaches the regularity of this proceeding. I n  the order 
of Judge Harding it is recited that the defendant was in arrears for rents 
amounting to $625, but that the defendant had expended large sums of 
money in rearranging the building and in installing equipment therein 
and that the lease and equipment form one of the main assets of the 
defendant in  the hands of the receiver; also, that i t  is for the best in- 
terest of all parties that the validity of the lease be maintained until the 
right of parties and the creditors can be properly investigated and de- 
termined. During the hearing of the petition and before judgment 
therein the receiver tendered to the petitioners all rents due, together 
with all costs which they had lawfully incurred. I t  was thereupon 
adjudged that the petition be denied, that the receiver continue in pos- 
session of the property until further orders, without prejudice to the 
rights of the petitioners in case of future default in the payment of rents 
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to recover as therein provided. The question for decision is whether 
there was error in the judgment. I n  Consolidated Statutes, section 2343, 
it is provided that in all verbal or written leases of real property in 
which is fixed a definite time for payment of rent, there shall be implied 
a forfeiture of the term upon failure to pay the rent within ten days 
after a demand for all past due rent is made by the lessor or his agent 
upon the lessee. The agreement in question, or lease, contains sub- 
stantially the provisions of this section. Section 2372, is as follows: 
'(If, in any action brought to recover the possession of demised premises 
upon a forfeiture for the nonpayment of rent, the tenant, before judg- 
ment given in such action, pays or tenders the rent due and the costs of 
the action, all further proceedings in such action shall cease. I f  the 
plaintiff further prosecutes his action, and the defendant pays into court 
for the use of the plaintiff a sum equal to that which shall be found 
to be due, and the costs, to the time of such payment, or to the time of 
a tender and refusal, if one has occurred, the defendant shall recover 
from the plaintiff all subsequent costs; the plaintiff shall be allowed to 
receive the sum paid into court for his use, and the proceedings shall be 
stayed." 

I n  Ryan v. Reyn.olds, 190 N. C., 563, these two sections were referred 
to, and i t  was held that as tender of the rents and costs had been made, 
the action would be dismissed and the tenants allowed to remain in  pos- 
session. We see no reason why the principle stated in this decision is 
not controlling upon the facts appearing of record. Midimis v. Murrell, 
189 N. C., 740, is distinguishable for the reason that the lease therein 
construed provided that upon failure to pay the rent the lessor should 
have the o ~ t i o n  to declare the contract-null and void. There is no 
equivalent provision in  the lease under consideration. Judgment 

Affirmed. 

JBMES R. PENTUFF v. JOHN A. PARK, 0. J. COFFIN ASD TIMES 
PUBLISHING COMPANY. 

(Filed 9 May, 1928.) 

Appeal and Error--Requisites and Proceedings for Appeal-Rules of 
Court. 

Where the appellant has failed to have his case docketed in time under 
Rule 5 of the Supreme Court (192 N. C., 841), in order to preserve his 
appeal it is required that he file an application for a certiorari, addressed 
to the discretion of the Supreme Court, and show a good and sufficient 
reason for the granting of his motion therefor; and the mere fact that 
the term of Superior Court extended beyond the time of the convening of 
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the Supreme Court does not prevent the case from being docketed and 
heard at that term, the time of the judgment appealed from being con- 
sidered under the provisions of our statute as the first day of the term 
at which it was tried. C. S.. 613. 

APPEAL by plaintiff from Finley, J., at August Term, 1927, of 
CABARRUB. 

Civil action for libel, tried at  the August Term, 1927, Cabarrus 
Superior Court, upon issues raised by the pleadings, which resulted in  a 
verdict and judgment for the defendants, from which the plaintiff ap- 
peals, assigning errors. 

Upon the call of the docket from the district to which the case be- 
longs, there was a motion by defendants to disiniss the appeal for failure 
to prosecute same as required by the Rules of Practice in the Supreme 
Court. This motion was allowed. 

The plaintiff then moved to reinstate the appeal for cause set out in  
the motion. 

Zeb .  1.7. Turlington and Caldwell &. Caldwell for plaindiff. 
A lbwt  L. Cox and A. L. Purrington, Jr., for defendant,$. 

STACY, C. J. This was a civil action tried at the August Term, 1927, 
Cabarrus Superior Court, which was a three weeks term, commencing 
15 August and ending 3 September. The case was tried during the first 
week of the term and resulted in a verdict and judgment for the d e  
fendants. Judgment was signed 27 August, 1927. The plaintiff gave 
notice of appeal to the supreme Court, and was allowed 50 days within 
which to prepare and serve statement of case on appeal, while the de- 
fendants were allowed 30 days thereafter to file exceptions or counter 
statement of case. There was no application for a certiorccri at the Fall  
Term, 1927, of this Court, the next succeeding term commencing after 
the rendition of the judgment in the Superior Court, and the term to 
which the appeal should have been brought. 

True, the August Term of Cabarrus Superior Court at  which the 
case was tried did not adjourn until after the commencement of the Fall  
Term of this Court on 29 August, 1927. But under C. fS., 613 "judg- 
ments rendered in any county by the Superior Court, during a term of 
the court, and docketed during the same term, or within ten days there- 
after, are held and deemed to have been rendered and docketed on the 
first day of said term." Rule 5 of the Rules of Practice in the Supreme 
Court (192 N. C., p. 841) provides, among other things, that the tran- 
script of record on appeal from a judgment "rendered before the com- 
mencement of a term of this Court" must be brought to wch term, the 
next succeeding term, and docketed here 14 days before (entering upon 
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the call of the district to which the case belongs, with the proviso that 
appeals in civil cases (but otherwise in criminal cases) from the First, 
Second, Third and Fourth districts, tried between the first day of 
January and the first Monday in February, or between the first day of 
August and the fourth Monday in August, are not required to be 
docketed at  the immediately succeeding term of this Court, though if 
docketed in time for hearing at said first term, the appeal will stand 
regularly for argument. 

The single modification of this requirement, sanctioned by the de- 
cisions, is, that where, from lack of sufficient time or other cogent reason, 
the case is not ready for hearing, it is permissible for the appellant, 
within the time prescribed, to docket the record proper and move for a 
certiorari, which motion may be allowed by the Court in its discretion, 
on sufficient showing made, but such writ is not one to which the moving 
party is entitled as a matter of right. 

Indeed, if the record and transcript are not docketed here at  the proper 
time and no certiorari is allowed, the court below, on proof of such 
facts, may, on proper notice, adjudge that the appeal has been abandoned, 
and proceed in the cause as if no appeal had been taken. Dunbar v. 
Tobacco Growers, 190 N .  C., 608, 130 S. E., 505; Jordan v. Simmons, 
175 N .  C., p. 540, 95 S. E., 919; Avery v. Pritchard, 93 N .  C., 266. 

We have held in a number of cases that the rules of this Court, gov- 
erning appeals, are mandatory and not directory. They may not be disre- 
garded or set at  naught (1) by act of the Legislature, (2)  by order of the 
judge of the Superior Court, (3) by consent of litigants or counsel. The 
Court has not only found it necessary to adopt them but equally neces- 
sary to enforce them and to enforce them uniformly. 

On facts identical in principle with those appearing on the present 
record, the appeal in the case of Stone v. L~dbet ter ,  191 N.  C., 777, 
133 S. E., 162, was dismissed ex mero motu. For a similar reason, the 
motion, lodged by the defendants, to dismiss the appeal in the instant 
case lyas allowed. This ruling is further supported, either directly or in 
tendency, by the following recent authorities: Covington v. Hosiery 
Mills, ante, 478; S.  v. Crowder, ante, 335; S. v. Taylor, 194 N.  C., 
738; S .  v. Angel, 194 N.  C., 715; Womble v. Gin Co., 194 N .  C., 
577; Waller v. Dudley, 193 N .  C., 354, 137 S. E., 149; Trust Co. v. 
Parks, 191 N .  C., 263, 131 S. E., 637; Finch v. Comrs., 190 N. C., 154, 
129 S. E., 195; S .  v. Farmer, 188 N .  C., 243, 124 S. E., 562; S. v. 
Surety Co., 192 N .  C., 52, 133 S. E., 172. 

N O  sufficient cause having been shown to warrant a reinstatement of 
the appeal, the motion to this effect must be denied. 

Appeal dismissed. 
Mo.tion to reinstate disallowed. 



612 I N  THE S U P R E M E  COURT. [I95 

WINCHESTER-SIMMONS COMPANY v. L. 11. CUTLER, ~ S R . ,  ET AL. 

(Filed 9 May, 1928.) 

Receivers-Title to and Possession to Property-Property Ilequeathed to 
Insolvent. 

A bequest of ten thousand dollars in certain bonds to a man and his wife 
by entireties, when the man is indebted to the estate, which has not yet 
been settled, may not be anticipated upon the facts found by the trial 
court, and ordered to be turned over to a receiver, until a final accounting. 
But the judgment will stand, subject to the final accounting upon requiring 
the husband to give a five thousand dollar bond of indemnity, sufficient in 
form and approved by the clerk of the court. 

APPEAL from judgment rendered by Harris, J., at February Term, 
1928, of CRAVEN. 

Ernest M.  Green for plaintiff. 
Whitehurst & Burden and Ward & Ward for defendant. 

BROQDEN, J. The main question in this case, in its present aspect, is, 
what amount is L. H. Cutler entitled to, in  his own right, in the legacy 
of $5,000 bequeathed to him by the will of Sarah E. Wadsvrorth? When 
such amount is ascertained i t  must be paid to the receiver heretofore ap- 
pointed in the cause. The former judgment ordered the defendant to 
turn over to the receiver $5,000 of said bonds. The present judgment 
orders him to turn over to L. E .  Lancaster, as trustee, the sum of $4,000 
of said bonds. Obviously, these two conflicting orders cannot stand. I t  
appears that the defendant has hypothecated certain bonds aggregating 
$4,000. He  contends that these bonds are to be charged against his 
interest in the legacy. I t  is clear that Mr. and Mrs. Cutler are each 
entitled to $5,000 of said bonds, subject of course to the payment of the 
indebtedness of the estate of Sarah E. Wadsworth, cosis, taxes and 
charges of administration properly assessed against the inierest of each 
legatee. I n  order to determine the amount of said legacy coining to L. H. 
Cutler in his own right, an accounting is necessary for the reason that 
before the amount due him in his own right can be ascertained it must 
be determined whether or not the bonds hypothecated are properly 
chargeable against his individual interest in said legacy. 

The record discloses that on 23 August, 1927, Cutler gave a stay bond 
in the sum of $5,000. We assume that this bond is in  force and in 
proper form to protect the creditors of said defendant pending the final 
accounting and settlement of said estate. I f  such bond is not in force or 
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not in proper form for such purpose, the defendant has leave to give 
such bond in the sum of $5,000 to be approved by the clerk and to hold 
the property until his final account as executor has been filed and ap- 
proved as provided by law. 

Modified and affirmed. 

J. J. MISENHEIMER v. FELIX HAYMAN. 

(Filed 9 May, 1928.) 

Negligence-Evidence-SufRciencyYNonsuitM&9ter and Servant. 

Where the plaintiff seeks damages in his action against the defendant 
for the negligence of the latter's delivery truck driver in colliding with the 
plaintiff's automobile on the highway, the evidence, as to the identity of 
the defendant's driver and that he was acting within the scope of his 
employment at the time of the injury complained of, is sufficient to take 
the case to the jury and deny defendant's motion for a nonsuit under the 
facts of this case. 

APPEAL by defendant from Harding, J., at December Special Term, 
1927, of ~ E C I I L E N B U R Q .  

Action for damage to an automobile alleged to have been caused by 
defendant's negligence. The issues of negligence, contributory negli- 
gence and damages are answered in favor of the plaintiff. Exception 
and appeal by defendant. 

C. L4. Duckworth and James A. Loclcharrt f o ~  plainlifl. 
John ,If. Robinson and S. E.  Vest for defendant. 

ADAAIS, J. The plaintiff alleges that on the occasion complained of he 
was the owner of a Buick sedan and the defendant of a Ford delivery 
truck; that the defendant was engaged in the market business in the city 
of Charlotte; that Henry Franklin, while engaged as an employee in the 
defendant's business, damaged the plaintiff's car by negligently running 
the defendant's truck against it and causing it to plunge down an em- 
bankment. The defendant denied the plaintiff's material allegations 
and pleaded contributory negligence. H e  introduced no evidence and 
moved to dismiss the action as in case of nonsuit. The motion was 
denied and from the judgment rendered upon the issues the defendant 
appealed. 

The determination of the defendant's exceptions pivots on the two 
questions whether there is more than a scintilla of evidence tending to 
identify the truck as the property of the defendant, and to show that the 
d r i ~ e r  was in the service of the defendant when the injury occurred. 
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I n  his answer the defendant admits that Henry Franklin was in his 
employment and, at  one time operated one of his delivery trucks. On 
the disputed points there was evidence tending to show that the defend- 
ant was engaged in the meat-market business and ran a delivery service; 
that the truck which struck the plaintiff's car bore on its body the words, 
"Felix Hayman" or "Hayman's Meat Market"; that i t  was driven by a 
colored man; that trucks corresponding to it in description had been 
seen at  the defendant's place of business; that a truck of similar descrip- 
tion had often been noticed passing along the road on which the collision 
occurred. 

Unquestionably there is evidence of the driver's negligence, and in our 
opinion there is sufficient evidence of the defendant's ownership of the 
truck. The defendant contends, however, that if this be admitted it 
would still be incumbent upon the plaintiff to show that the driver was 
engaged in  the performance of the defendant's business. This, of course, 
is a correct proposition; but there is  a t  least some evid.ence that the 
driver of the truck was acting within the scope of his au1;hority and in 
furtherance of his employer's business. Freeman v. Dalton, 183 N .  C., 
538; Clark v. Sweaney, 176 N .  C., 529. I n  Tyson v. Frutchey, 194 S. C., 
750, and Grier v. Gm'er, 192 N.  C., 760, there was direct evidence that 
the driver was not employed in the defendant's business at  the time of 
the injury. The defendant was engaged in selling and delivering meat 
to his customers, and there is evidence that his truck was frequently 
seen on the road in question coming from and returning to the city, 
according to one witness, sometimes once a day and sometimes every 
other day. While the evidence on this point is not necessarily convinc- 
ing, we cannot hold as a matter of law that it is devoid of rmch probative 
force as not to require its submission to the jury. 

No error. 

J. W. PICKLER AND J. W. LAMPLEY, COPARTNERS TRADINQ AND DOING BUSI- 
NESS UNDER THE FIRM NAME OF PICKLER-LAMPLEY CONSTRUCTION 
COMPANY v. PINECREST MANOR, INCORPORATED. 

(Filed 9 May, 1928.) 

1. Appeal and Error--Review--Scope and Extent of Review-Findings 
of Fact by Referee and Trial Court Not Reviewable. 

The facts found upon supporting evidence and approved by the trial 
judge, and also the facts likewise found by him, are not reviewable in the 
Supreme Court. 
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2. Arbitration and Award-Right to Arbitratioewaiver.  
As to whether a clause in a building contract providing for an arbitra- 

tion is enforceable as a condition upon which one of the parties may 
maintain an action on the contract, Quere? but this is a matter that the 
parties may waive. 

APPEAL by defendant from Oglmby, J., at December Term, 1927, of 
MOORE. 

Civil action to recover $5,567.01, balance alleged to be due on account 
of the construction or erection of eight cottages desired by the defend- 
ant for use in connection with its sanatorium situate near the town of 
Southern Pines, N. C. 

Upon denial of liability and counterclaim filed by the defendant for 
damages occasioned by delay, etc., the cause was referred, apparently by 
consent, to Hon. D. B. Teague, who found the facts and reported same, 
together with his conclusions of law, to the court, allowing the plaintiff 
a recovery, after deductions awarded on defendant's counterclaim, of 
$4,367.01. 

Upon exceptions duly filed and heard at  the December Term, 1927, 
Moore Superior Court, the same were overruled, and the referee's find- 
ings of fact and conclusions of law were adopted and approved, from 
which judgment the defendant appeals, assigning errors. 

U. L. Spence for plaintiff. 
H .  El. Seawell & Son, for defendant. 

STACY, C. J. I t  is settled by all the authorities that the findings of 
fact, made by a referee and approved by the trial judge, are not subject 
to review on appeal, if they are supported by any competent evidence. 
Dorsey v. Miming Co., 177 N.  C., 60, 97 S. E., 746. Likewise, where 
the judge, upon hearing and considering exceptions to a referee's report, 
makes different or additional findings of fact, they afford no ground for 
exception on appeal, unless there is no sufficient evidence to support 
them, or error has been committed in receiving or rejecting testimony on 
which they are based, or some other question of law is raised with 
respect to said findings. Kenney v. Hotel Co., 194 N. C., 44, 138 S. E., 
349; S.  v. Jackson, 183 N. C., 695,110 S. E., 593. 

Applying this rule, it would seem that the exceptions of appellant 
should be overruled and the judgment of the Superior Court affirmed. 

The defendant's brief is devoted largely to a Jiscussion of the ques- 
tion as to whether this suit can be maintained by the plaintiff because 
of an alleged disregard of the following stipulation in the contract be- 
tween the parties : 
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"In case of a contention where amicable settlement cannot be reached, 
Mr. G. W. McKibbin shall be considered the arbiter, and in the event 
that his services cannot be obtained, some other architect shall take 
his place who meets with the approval of the contractor and the owners. 
I n  the case of a contention of this sort, the expenses incurred shall be 
paid by the parties who are found to be at  fault." 

I t  is the contention of the defendant that as the plaintiff made no 
effort to settle the matters in  dispute by arbitration, as this contract pro- 
vides, before bringing suit, the same should be dismissed on authority of 
what was said in Webb u. Trustees, 143 N .  (1.) 299, 55 El. E., 719, and 
Young v. Jeffreys, 20 N.  C., 357. I n  answer to this position, we deem 
i t  sufficient to say that the matter seems to have been waived, even if 
originally formidable, which may be doubted. Willia~mi. v. Mfg. Co., 
154 N. C., 205, 70 S. E., 290. 

A careful perusal of the record leaves us with the impression that the 
case has been tried substantially in  accord with the principles of law 
applicable, and that the judgment should be upheld. 

Affirmed. 

G.  W. RAGAN v. D. & L. LEBOVITZ. 

(Filed 9 May, 1928.) 

Landlord and TenantLeaaes-Construction and  operation^. 
A provision in a contract of lease rendering the contract void in the 

event the premises are rendered unfit for the purpose fo r  which it was 
leased by fire or otherwise is enforceable according to the tenor of the 
written contract, and it is reversible error for the judge to instruct the 
jury otherwise, and submit the question to the jury as to the reasonable- 
ness of the time in which the lessor may have to make proper repairs 
after the fire occurred that had rendered the premises unsuitable. 

APPEAL by defendants from Webb, J., at December Term, 1927, of 
GASTON. 

Civil action to recover rent alleged to be due under a written contract. 
I t  is stipulated in the written lease that the premises "are to be used 

for a department store, and not to be used for any other purpose with- 
out the written consent of the lessor," and further:  "Should the premises 
hereby leased be destroyed or rendered unfit for use by fire or other un- 
avoidable cause, this lease immediately becomes void." 

On the trial the court instructed the jury as follows: 
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"The court is of the opinion, gentlemen, and so interprets this lease 
in question, that the lease, by reason of the fire was not void, even though 
the room was not fit for use for the purpose for which it was occupied. 
The court is of the opinion that the plaintiff had a reasonable time after 
the fire to put the building in the same condition as before the fire, and 
if he did so, and if that did not unreasonably disturb the business of 
defendants. then the lease between the plaintiff and defendants was not 
void and the question whether he did so within a reasonable time is the 
question for you, and the court is of the opinion that that is the crucial 
point in this case." 

The jury returned the following verdict : 
"1. Did the defendants, D. & L. Lebovitz, execute the lease, as alleged 

in the complaint ? Answer : Yes. 
"2. Were the leased   remises rendered unfit for use as a department 

store, by fire or other unavoidable causes? Answer: Yes. 
"3. Was the damage to the building such as could be repaired and 

was rewaired within reasonable time after the fire? Answer: Yes. 
"4. I n  what amount, if any, are the defendants indebted to the plain- 

tiff? Answer : $300." 
Judgment on the verdict in favor of plaintiff, from which the de- 

fendants appeal, assigning as their principal error the above instruction 
to the jury. 

Ernes t  R. W a r r e n  and R y b u r n  d2 H o e y  for plaintiff 
A .  C. Jones and R. G. Cherry  for defendants.  

STACY, C. J., after stating the case: We think the trial court incor- 
rectly interpreted the contract of lease between the parties, and that the 
third issue should not have been submitted to the jury. 

The case is distinguishable from Archibaild v. Swaringen,  192 N. C., 
756, 135 6. E., 849, in that, in the Archibald case, there was a subse- 
quent parol agreement between the parties relative to certain minor 
repairs, and this was set up in the pleadings. But here, the contract is 
clear and unambiguous. There is no allegation of any subsequent parol 
agreement relative to repairing the demised premises which, as found by 
the jury, were rendered unfit for use as a department store by fire or 
other unavoidable causes. 16 R. C. L., 962 et seq. 

New trial. 
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STATE v. JOHN CLYBURN. 

(Filed 9 May, 1928.) 

Criminal Law-Appeal and Error-Dismissal-Rulas of Court. 
An appeal from the conviction of a capital felony, will be docketed and 

dismissed on motion of the Attorney-General when not prosecuted as re- 
quired by the rules of Court regulating such matters, after an examination 
of the record for errors appearing on its face. S. v. Taylor, 194 S. C., 738; 
S, v. Thomas, ante, 458, cited and approved. 

Motion by State to docket and dismiss appeal. 

Attorney-General Brummitt  and Assistant Attorney-G~oeral Xash for 
the State. 

STACY, C. J. At the January Term, 1928, Mecklenburg Superior 
Court, the defendant herein, John Clyburn, was tried upon an indictment 
charging him with a capital felony, to wit, murder in  the first degree, 
which resulted in a conviction and sentence of death. From the verdict 
thus rendered and judgment entered thereon, the defendant gave notice 
of appeal to the Supreme Court, but this has not been prosecuted as re- 
quired by the rules, albeit the defendant was allowed to appeal in forrna 
pauperis. S. v. Taylor, 194 N.  C., 738. The motion of the Attorney- 
General to docket and dismiss the appeal must be allowed. S. v. Dalton, 
185 N. C., 606, 115 S. E., 881. But this we do only after an examina- 
tion of the case to see that no error appears on the face of' the record, as 
the life of the defendant is involved. S.  v. Thmm, ante, 458. We 
find no error on the present record. 

Appeal dismissed. 

STATE v. ED WHITTLE. 

(Filed 9 May, 1928.) 
Trial-VerdictrJury . 

When it is made to appear that a jury does not understand, at the time 
of its rendition of the verdict, instructions given them, it is not error for 
the trial court to further instruct them and have them again retire for 
deliberation, and when this is done, a judgment on the verdict is not 
erroneous. 

APPEAL by defendant from Schenck, J., at November Term, 1927, of 
CATAWBA. No error. 
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Attorney-General Brummitt and Assistant Attwney-General Nash for 
the State. 

W.  A. Self for defendant. 

PER CURIAM. The defendant was convicted on the third count in the 
indictment which charged him with the unlawful possession of liquor 
for beverage purposes. As stated in appellant's brief the principal ques- 
tion presented is whether the verdict finally received by the court is  
sufficiently certain in substance as well as in  form to warrant the court 
in proceeding to judgment. The jury came into court and, upon being 
asked whether they had reached a verdict, one of them replied they 
had-"Guilty on the first count." Another juror remarked, "That 
means whiskey in  the house, doesn't i t?" and the court replied "No, the 
court specifically charged you that you should not take into considera- 
tion the whiskey in the house, but only such whiskey as may have been 
found in the pasture." The juror replied, "We didn't so understand it." 
The jury were then directed to retire and make u p  their verdict, and 
were specifically instructed to say whether the defendant was guilty or 
not guilty. I n  forty-five minutes they returned and rendered the verdict 
appearing of record. I t  is evident that when the jury first came into 
court they attempted to return a verdict which had been made up under 
a misconception of the judge's instruction, and i t  was the duty of the 
judge to have them retire and return a verdict in accordance with the 
evidence and the instructions of the court. This was done, and we are 
unable to see why the verdict last returned is not sufficient, both in  sub- 
stance and in  form. We find 

No error. 

STATE v. LUM RAY AND MARSHALL DEYTON. 

(Filed 16 May, 1928.) 

Criminal Law-Evident-Credibility to be Given Defendant a s  Witness- 
Questions for Jury. 

A witness charged with a felony, who takes the stand to testify in his 
own defense, is entitled to have the jury accept his testimony as that of 
a disinterested witness if they should find him worthy of the same belief, 
notwithstanding his interest, and when the judge charges the jury, with- 
out this qualification, that the law requires them to scrutinize carefully 
testimony of this character, to examine it thoroughly because of the great 
interest of the witness in their verdict, etc., it constitutes reversible error. 

APPEAL by defendants from Moore, J., at October Term, 1927, of 
YA~JCEY. 
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Criminal prosecution tried upon an indictment charging the defend- 
ants with the murder of one William Laws on 17 August, 1927. 

Upon the call of the case for trial, the solicitor announced that the 
State would not ask for a verdict of murder in  the first degree, but 
would ask for a verdict of murder in the second degree, or manslaughter, 
as the evidence might disclose. The defendants entered a plea of not 
guilty, and undertook to justify the homicide as having been committed 
in self-defense. 

Verdict: Guilty of murder in the second degree. 
Judgment: Imprisonment in the State's prison, at  hard labor, for 

a term of not less than 15 nor more than 20 years. 
Defendants appeal, assigning errors. 

Attorney-General Brummitt and Assistant .4ttorney-General Nash for 
the State. 

Watson, Hudgins, Watson & Fouts for defendants. 

STACY, C. J. The validity of the trial is called in question by numer- 
ous exceptions and assignments of error, but we shall not consider them 
seriatim, as i t  is necessary to award a new trial for error in the follow- 
ing instruction to the jury: 

"The defendants came upon the stand in their defense. This they 
had a right to do, and in  examining their testimony, gentlemen, the 
law requires you to scrutinize their testimony very carefully, examine 
it thoroughly and carefully because of their great interesm in the result 
of your verdict, and the result it might have on your verdict if they did 
not speak the truth by reason of their great interest in your verdict." 

I t  has been held in a number of cases that where a defendant, in 
the trial of a criminal prosecution, testifies in his own behalf, it is 
error for the trial court to instruct the jury to scrutinize his testimony 
and to receive i t  with grains of allowance, because of his interest in the 
verdict, without adding that if they find the witness worthy of belief, 
they should give as full credit to his testimony as any other witness, 
notwithstanding his interest. S. v. Graham, 133 N.  C., 645, 45 S. E., 
514; 8. v. Lee, 121 N.  C. ,  544, 28 S. E., 552; 8. v. Coll:ins, 118 N. C., 
1203, 24 S. E., 118; S. v. Holloway, 117 N. C., 730, 23 S. E., 168. 

I n  S. v. Lee, supra, the rule is stated as follows: "The law regards 
with suspicion the testimony of near relations, interested parties, and 
those testifying in their own behalf. I t  is the province of the jury to 
consider and decide the weight due to such testimony, and, as a general 
rule in deciding on the credit of witnesses on both sides, they ought to 
look to the deportment of the witnesses, their capacity and opportunity 
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to testify in relation to the transaction, and the relation in which the 
witness stands to the party; that such evidence must be taken with some 
degree of allowance and should not be given the weight of the evidence 
of disinterested witnesses, but the rule does not reject or necessarily 
impeach i t ;  and if, from the testimony, or from it and the other facts 
and circumstances in the case, the jury believe that such witnesses have 
sworn the truth, then they are entitled to as .full credit as any other 
witness." 

I n  S. v. Byers, 100 N.  C., 512, 6 S. E., 420, where the defendant and 
his near relations went upon the stand as witnesses, the court directed 
the jury "to scrutinize their testimony carefully, because of their in- 
terest in the result, but, notwithstanding such interest, the jury might 
believe all they said, or part of it, or none of it, according to the con- 
viction produced upon their minds of its truthfulness." This instruc- 
tion was approved, as it contained a correct statement of the law. See, 
also, S. v. Fogleman, 164 N. C., 458, 79 S. E., 879; Herndon v. R. R., 
162 N. C., 317, 78 S. E., 287; S. v. Barnhill, 186 N. C., 446, 119 
S. E., 894. 

*4 careful examination of the charge in the instant case fails to dis- 
close any qualification by the judge of the instruction, which the de- 
fendants assign as error. The Assistant Attorney-General concedes that 
the assignment is well made. 

New trial. 

STATE v. E. L. KING. 

(Filed 16 May, 1928.) 

Criminal Law-Appeal and Error--Necessity for Assignment of Error. 
A statement appearing after the signature of the judge to his settle- 

ment of a criminal case on appeal that defendant excepts to the failure 
of the judge to charge the jury on the law of former jeopardy, without 
assignments of error in this respect, is alone insufficient, under the rules, 
to present the matter to the Supreme Court. Rule 21. 

Criminal Law-Former Jeopardy-Issue Thereon Must Be Submitted 
by DefendantBurden of Proving Plea. 

The burden of the proof of former jeopardy in a criminal action is upon 
the defendant, and for it to be considered on appeal it must appear that 
he had aptly submitted, or offered to submit, an issue thereon. 

Larceny-Evidonc4dficiency Thexeof-Nonsuit. 
Under counts in an indictment charging the defendant with feloniously 

stealing, taking, and carrying away articles of merchandise from a store- 
house and with receiving stolen goods, etc., evidence is sufficient to re- 
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STATE 2). KING. 

sist his motion as of nonsuit which tends to show that some of the identi- 
fied merchandise was found in a woods near a public road, and that the 
defendant and two others went to the place in an automobile, and that 
the defendant waited in the automobile while the two others brought the 
merchandise from its place of concealment to the automobile. 

APPEAL by defendant from Schenck, J., at October Term, 1927, of 
LINCOLN. NO error. 

Indictment containing three counts charging that defendant (1) did 
wilfully, unlawfully and feloniously break and enter into a storehouse 
in Lincoln County, owned and occupied by I. C. Lowe, with intent to 
steal, take and carry away certain articles of merchandise, the property 
of the said I. C. Lowe; ( 2 )  did feloniously steal, take and carry away 
said articles of merchandise, and ( 3 )  did feloniousljr receive said 
articles of merchandise, knowing the same to have been theretofore 
feloniously stolen, taken and carried away from the stoirehouse of the 
said I. C. Lowe. 

At the close of all the evidence, defendant's motion for judgment as of 
nonsuit upon the first count in the indictment was allowed. 

From judgment upon the verdict that defendant is guilty as charged 
in the second and third counts in  the indictment, defendant appealed 
to the Supreme Court. 

Attorney-General Brummitt and Assistant Attorney-General Nmh for 
the State. 

Carswell & Ervin for defendant. 

CONNOR, J. The case on appeal in this action, as settled by the judge, 
upon disagreement of the solicitor for the State and counsel for de- 
fendant, with respect thereto, contains the following statement : 

"The defendant in apt time enters a plea of former ,jeopardy as to 
the counts charging the defendant with receiving stolen goods, and with 
stealing." 

At the close of the case on appeal, as signed by the judge, and be- 
neath his signature, is the following entry: 

"Defendant excepts to the failure of the judge to charge the jury 
about the law on former jeopardy." 

There is no assignment of error on defendant's appeal to this Court 
based upon said alleged exception. All exceptions appearing in the case 
on appeal as settled by the judge are grouped and separately numbered 
immediately after the signature to the case on appeal 11s required by 
Rule 19, section 3. No reference is made in the assigninents of error 
to an exception with respect to the plea of former jeopardy. The con- 
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tention that there was error in  the failure of the judge to charge the 
jury as to the law applicable to a plea of former jeopardy cannot, there- 
fore, be considered upon defendant's appeal to this Court, although 
said contention is relied upon and discussed in the brief filed for de- 
fendant. Rule 21. 

However, had the exception been properly taken and presented to this 
Court, on defendant's appeal, i t  would not have availed him. Defendant 
neither tendered an issue upon his plea of former jeopardy, nor re- 
quested the court to submit such issue to the jury. The burden was 
upon defendant to sustain his plea, and upon his failure to tender an 
issue, or to request the court to submit an issue, involving his plea of 
former jeopardy, to the jury, the court properly disregarded the plea. 
Defendant, although he had entered a plea of former jeopardy in apt 
time, upon his failure to tender or request the court to submit an issue 
arising on such plea, is deemed to have abandoned it, and to have relied 
solely upon his plea of not guilty. 8. v. Smith, 170 N. C., 742; 8. v. 
White, 146 N. C., 608. 

Defendant relies chiefly upon his assignment of error based upon his 
exception to the refusal of the court to allow his motion, at  the close 
of all the evidence, for judgment as of nonsuit, upon the second and 
third counts. Judgment of nonsuit was rendered, upon defendant's mo- 
tion, upon the first count. 

The evidence on behalf of the State tended to show that the store- 
house of I. C. Lowe in Lincoln County was broken into and entered on a 
Sunday night in October, 1926, and that certain articles of merchandise 
were stolen therefrom. On Monday, the next day, articles of merchan- 
dise, similar to those stolen, some of which were identified as the same 
as those which were stolen from said storehouse, were found in Gaston 
County. This merchandise was hidden in the woods, some distance from 
the public road. On Tuesday, defendant with two other men came to 
the place where the merchandise was hidden, in an automobile driven by 
defendant. The other two men went into the woods, got the merchandise 
and took it toward the automobile where defendant was waiting for 
them. All three men were then arrested by officers who had seen them 
drive up in the automobile, and had seen the companions of defendant 
go into the woods, and get the merchandise which was hidden there and 
take it toward the automobile. This evidence was properly submitted 
to the jury as tending to sustain the second and third counts in the in- 
dictment. There was no error in the refusal of the court to allow de- 
fendant's motion for judgment as of nonsuit. 

Assignments of error based upon exceptions to the rulings of the court 
with respect to the admission of evidence, offered by the State, over de- 
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fendant's objections, cannot be sustained. Nor do we find error in the 
instructions of the court to the jury as contended by defendant. Upon 
a careful examination of all defendant's assignments of error, we find 
none that can be sustained. The judgment is affirmed. 

No  error. 

E. M. WASHBURN v. 0. B. BIGGERSTAFF. 

(Filed 16 May, 1928.) 

1. Wffls-Construction--General Rules of Construction. 
In construing a devise of lands the courts will give effect to the inten- 

tion of the testator as expressed in the will, and may, for that purpose 
reject, supply, or transfer words and phrases. 

2. Wllls-.Construction-Estates and Interests Created. 
A devise of lands to the wife of the testator for life, and at  her death 

or remarriage to their two children, by name, for their natural lives for 
the heirs of their bodies: Held,  after the death of the widow, the devise 
is not a trust created in the children as trustees for the "heirs of their 
bodies," and the devise not falling within the rule in Shelley's case, 
and there being no expression in the will to show an intent. of the testator 
to create an estate of less degree than fee, C. S., 4162, it constitutes an 
estate tail, converted by our statute into a fee simple. C. S., 1734. 

APPEAL by defendant from Moore, J., at October Term, 1927, of 
RUTHERFORD. Affirmed. 

Submission of controversy without action on agreed facts. J. B. Har-  
rill died on 1 July, 1890, leaving a last will and testament containing 
the following devise: "I give, bequeath and devise to my beloved wife 
Martha L. Harrill, all my real and personal property during her 
natural life or widowhood, and at  her death or marriage, I devise that 
my real property be equally divided between my two children Kansas 0. 
Harrill and Gaston Scales Harrill to have and to hold the same during 
their natural lives for the heirs of their bodies, and that the personal 
property be equally divided between them to have and dispose of as they 
may elect." Surviving him were his wife, Martha L. Harrill, one 
daughter, Kansas 0. Harrill, who has several living children, and one 
son, Gaston Scales Harrill, who had no children when the testator died 
and has none now. The testator a t  the time of his death was seized of a 
tract of land containing 32% acres. The widow died after the death 
of the testator and the son and daughter partitioned all the lands be- 
longing to their father at  the time of his death. After the land had been 
divided Gaston Scales Harril l  and his wife executed a deed in fee for 
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the tract containing 32v8 acres and the plaintiff claiming through mesne 
conveyances acquired the title. On 15 August, 1927, the plaintiff and 
the defendant entered into a written contract by which plaintiff was 
to convey to the defendant for value the tract above described; there- 
after the plaintiff tendered to  the defendant a deed in fee for the land 
with the usual covenants of warranty, and the defendant refused to 
accept the conveyance or to pay the purchase price for the alleged 
reason that the plaintiff is not the owner of the land in fee. 

Upon these facts it was adjudged in the lower court that the plaintiff 
has title in  fee and that the defendant accept the deed tendered him by 
the plaintiff and pay the purchase price in accordance with his contract. 
The defendant excepted to the judgment and appealed. 

Eduurds d2 Dunagan for plaintiff. 
W .  K.  Iiarrill and Robert S.  Eaves for defendant. 

ADAMS, J. The devise is not controlled by the rule in Shelley's case, 
There is no limitation after a freehold, either mediately or immediately, 
to the heirs in fee or in tail of the first taker as a class of persons to 
take in succession from generation to generation. The widow is dead 
and the controversy is to be determined by an interpretation of the 
clause, "And at her death or marriage I devise that my real property 
be equally divided between my two children Kansas 0. Harrill and 
Gaston Scales Harrill to have and to hold the same during their natural 
lives for the heirs of their bodies." 

I t  is provided by statute that a devise of real estate shall be held and 
construed to be a devise in fee simple unless it shall plainly appear that 
the testator intended to convey an estate of less dignity. C. S., 4162; 
Barbee a. Thompson, 194 N .  C., 411. But in the interpretation, of the 
devise the cardinal purpose must be to give effect to the intention of 
the testator as expressed in the will; and for the purpose of arriving 
at  his intention the court may reject, supply, or transpose words and 
phrases. Gordon v. Ehringhaus, 190 N .  C., 147; HcIver v. JlcKinney, 
184 N. C., 393; Pilley v. Sullivan, 182 N .  C., 493. 

We do not construe the devise as an attempt to create a trust by 
making the son and daughter trustees "for the heirs of their bodies." 
This interpretation would be directly contrary to the testator's evident 
intention. I t  is quite manifest that he intended to devise his reaI 
property to his son and daughter and the heirs of their bodies. Such 
devise constitutes an estate-tail at common law which, under the act of 
1'184, is converted into a fee simple. C. S., 1734. I n  Coon v. Rice, 29 
N. C., 217, the bequest was as follows: "I give and bequeath unto my 
daughter Elizabeth Coon, during her natural life, at the end of which 
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to the only heirs of her body, one negro girl named Riah, this to the 
aforementioned to them and their heirs forever." Construing the clause, 
the Court said: "If the property had been land, and Joseph Richards 
had devised it to his daughter Elizabeth Coon for life, 'at the end of 
which to the only heirs of her body, this to the aforemeniioned, to them 
and their heirs,' it would in law have been an  immediate estate tail, 
vested in Elizabeth Coon. I n  looking over the whole will there is not 
a word in it to indicate that the testator intended 'children' when he 
used the words 'heirs of the body of Elizabeth Coon.' These words must, 
therefore, have their legal effect, and inasmuch as they would have 
created an estate tail in Mrs. Coon if the subject-matter had been land, 
they in  law create in her an absolute estate in Riah, she, Riah, being 
personal property." Judgment 

Affirmed. 

T H E  DOGGETT LUMBER GO., INC., V. LENA KELLY CONRADES ET AL. 

(Filed 16 May, 1928.) 

Equity---Subjects and Extent of Jurisdiction-Restraint of Sale of Land 
Under Deed of Tmst. 

The foreclosure of a deed of trust given to secure a payment due to the 
contractor for the erection of a building will not be restrained at the 
suit of the owner on the ground that an action of a materialman was 
then pending in court to enforce his lien, which action involved the 
amount he was then due under his contract, when the notes secured by 
the deed of trust are due and payable, and the trustee is not shown to 
be insolvent, and there is no allegation of fraud, oppression, or any ele- 
ment that would make the foreclosure inequitable. 

CIVIL ACTION before MwRae,  Special Judge, at  Chambers, 18 October, 
1927, of MECKLENBURO. 

The defendant, Lena Kelly Conrades, owned a lot in Mecklenburg 
County and during the month of January, 1927, employed her code- 
fendants, R. Fred D ~ n n  and Henry Barringer, to erect a dwelling- 
house thereon. Said contractors bought from the plamtiff building 
material amounting to $4,245.26. On 25 January, 1927, the defendant, 
Lena Kelly Conrades, executed and delivered to the plaintiff a note for 
$3,000.00, constituting part payment for said building material, and 
at the same time executed and delivered as security therefor a deed 
of trust upon the lot. On 17 May, 1927, the plaintiff instituted a suit 
against the defendant, Lena Kelly Conrades, and Dunn and Barringer, 
contractors, to recover a balance of $1,245.26, in order to enforce a lien 
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for said amount duly filed on the land upon which said dwelling was 
erected. The defendant, Lena Kelly Conrades, filed an answer alleging 
"that the defendant executed a note in the sum of $3,000.00 and a deed 
of trust to secure the same, but the said note was executed and delivered 
pursuant to the terms of the agreement aforesaid, of which the plaintiff 
had full knowledge and to which i t  was a party." The agreement re- 
ferred to was that the construction of the dwelling-house for defendant 
should not exceed the cost of $4,000.00, and that the plaintiff knew 
of this agreement between the defendant, Lena Kelly Conrades, and her 
codefendants, the contractors, and as a matter of fact there was a 
partnership existing between the plaintiff and said contractors. After 
the commencement of the action, to wit, during the month of August, 
1927, the trustee in the deed of trust advertised the property of the de- 
fendant for sale according to the terms of said deed of trust. Thereupon 
on 3 September, 1927, upon petition of defendant, Lena Kelly Conrades, 
a temporary restraining order was issued and the matter came on for 
hearing before Judge MacRae. At the hearing the trial judge found 
"that the deed of trust secured a note in the sum of $3,000.00 payable to 
the Doggett Lumber Company, which had been given in payment on ac- 
count 25 January, 1927, prior to the commencemer~t of this action in 
May, 1927, and that Lena Kelly Conrades admitted the execution and 
delivery of said note, and the court further finds as a fact that the 
Doggett Lumber Company was not a partner to the contract between 
R. Fred Dunn and Henry Barringer, and the defendant, Lena Kelly 
Conrades, and the court further finds as a fact that the deed of trust 
and the note secured thereby are past due under its terms and that the 
foreclosure thereof has been begun by the trustee and that no allegation 
is contained in the pleadings or petition, or record that the Doggett 
Lumber Company or the trustee is insolvent. And the court further 
finding that the defendant, Lena Kelly Conrades, is entitled to and can 
hare adequate relief in law." Thereupon the trial judge dissolved the 
restraining order and authorized the trustee to proceed with the sale 
of the premises in accordance with law. 

From the foregoing judgment the defendant, Lena Kelly Conrades, 
appealed. 

R. A. bYellom for plaintif. 
J .  F. Flowers for defendant. 

BROGDEN, J. The trial judge found as a fact that the note secured by 
the deed of trust was past due and that there was no allegation that the 
trustee in said deed of trust was insolvent. The execution of the note 
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and deed of trust was admitted and there is no allegatio::~ of fraud, re- 
straint, oppression or usury in the transaction.   he trial judge was 
therefore correct in refusing to restrain the sale of the land in accord- - 
ante with the terms of the deed of trust and in accordance with the 
tenor of the note secured thereby. Ordinarily, an injunction will not be 
granted in cases of this kind where there is no allegation of insolvency. 
McNamee v. Alexander, 109 N .  C., 242, 13 S. E., 277; Land Co. v. 
Webb, 117 N.  C., 479, 23 S. E., 458; Wilson v. Featherstone, 120 N .  C., 
449, 27 S. E., 121; Rope Co. v. Alumi?twn Co., 165 N. C., 572, 81 S. E., 
771. However, the court in proper instances has power to restrain sales 
of real estate attempted to be made in pursuance of the f'erms of a 
mortgage or deed of trust. Hayes v. Pace, 162 N. C., 288, 78 S. E., 290. 

The principle of law covering the merits of this case is thus declared 
by Clarkson, J., in Leak v. Armfield, 187 N. C., 625, 122 S. E., 393. 
"The mortgagee has a right to have her contract enforced under the 
plain terms of the mortgage. To hold otherwise would practically nullify 
the present system of mortgages and deeds in trust on land, so generally 
used to secure indebtedness and seriously hamper business. Those in- 
terested in the equity of redemption have the right of paying off the 
first lien when due. We can see no equitable ingredient : n  the facts of 
this case. The mortgage is not a 'scrap of paper.' I t  is a legal contract 
that the parties are bound by. The courts, under their equitable juris- 
diction, where the amount is due and ascertained-no fraud or mistake. 
etc., alleged-have no power to impair the solemn instrument directly 
or indirectly by nullifying the plain prorisions by restraining the sale 
to be made under the terms of the mortgage." 

Affirmed. 

STATE v. DEWEY RAY. 

(Filed 16 May, 1928.) 

Parent and Child-Duties and Liabilities of Parent-Actiosn for Nonsup- 
port-Issues-Abandonment. 

Where the husband in an action for nonsupport of a child admits the 
nonsupport, but denies that he is the father, and introduces evidence in 
support thereof, an instruction that withdraws the qaestion of the 
paternity of the child from the jury is reversible error. C S., 4447; Pub- 
lic Laws 1925, ch. 290. 

APPEAL by defendant from Moore, J., at October Twm, 1927, of 
YANCEY. New trial. 
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Afforney-General Brummitt and Assistant Attorney-General Nmh for 
the State. 

Charles Hutchins for defendant. 

A~a;\rs,  J. The first count in the indictment charges the defendant 
with the wilful abandonment of his wife and children. C. S., 4447; 
Public Laws 1925, chapter 290; 8. v. Bell, 184 N. C., 701. The second 
charges him with wilful neglect to provide adequate support for his 
wife and "the children which he, the said Dewey Ray, upon the body 
of his said wife had theretofore begotten." The jury returned this 
rerdict: "Not guilty of abandonment-guilty as to nonsupport of the 
child." There is evidence tending to show that the child referred to is 
illegitimate. The following instruction was given the jury: "In this 
instance, the defendant himself admits that he has done nothing nor 
helped to support the child in any way whatever. I f  you find that be- 
yond a reasonable doubt, that he abandoned the child and failed to 
support it, it would be your duty to render a verdict of guilty." 

This instruction withholds from the jury all consideration of the 
question whether the defendant is the father of the child. Conviction 
was resisted primarily on the ground that the child had been begotten 
after the separation between the defendant and his wife had taken 
place. This contention was directly relevant to the alleged wilfulness 
of the nonsupport. S. v. Johnso.n, 194 N.  C., 378. At the time of the 
trial the child referred to in the verdict was only ten weeks old. The 
statute does not impose upon a husband the burden of supporting an- 
other man's offspring. Indeed, the indictment limits this inquiry to the 
wilful abandonment of the defendant's own children. For the error 
assigned there must be a 

New trial. 

STATE O F  NORTH CAROLINA TO THE USE AND FOR THE BENEFIT OF THE 

STANDARD SUPPLY COMPANY, INC., V. VANCE PLUMBING AiYD 
ELECTRIC COMPANY, INC., AND THE METROPOLITAN CASUAI.TY 
INSURANCE COMPANY, OF KEW YORK. 

(Filed 16 May, 1928.) 

1. J u d g m e n h B y  Default-When Judgment by Default Final May Be 
Rendered. 

A judgment by default final is irregular when rendered for the want 
of an answer filed in an action upon contract for goods sold and de- 
livered when the alleged cause, as appearing from the complaint, is not 
upon an expressed contract, but for the reasonable value of the goods, in 
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which event a judgment by default and inquiry is the proper one, unless 
it is made to appear that the defendant has by his acts 01: conduct or in 
some recognized legal way admitted owing the amount in suit. C. S., 593, 
595, 596, 597. 

2. Judgments--8etting Aside for Irregularity-Requisites Therefor. 
To set aside an irregular judgment the defendant must further show a 

meritorious defense. 

3. Account, Action on-Rights of Creditol~Applicxtion of Payment  
Debtor and Creditor-Sales. 

A debtor owing two or more debts to the same creditor may direct when 
payment is made that payment be applied to a certain one of them, and 
upon his failure to do so, the creditor may apply i t ;  and when neither 
has done so the law will apply it to an unsecured debt, or the one for 
which the security is most precarious, or according to an equitable view 
of intrinsic justice under the facts of the case. 

4. Principal and Surety-Nature and Extent of Liability of Surety- 
Municipal Construction. 

Under O. S., 2445, as amended by chapter 100, Public :Laws 1923, the 
sureties on a contractor's bond for the erection of a mur~icipal building 
are liable for the payment of those who furnish material used in the con- 
struction, and those doing labor therein, irrespective of the terms of the 
contract of indemnity, except the surety is not liable for an amount in 
excess of the penalty of the bond, and a judgment against the surety for 
an amount in excess of the penalty of the bond given is erroneous, and the 
surety may relieve himself from liability by' paying the amount for which 
he is legally liable into the court for distribution. 

APPEAL by the Metropolitan Casualty Insurance Company of Kew 
York, from Simlair, J., and a jury, at  November Term, 1927, of FRANK- 
LIN. Modified and affirmed. 

The facts : (1)  On 15 May, 1926, the defendant, Vance Plumbing and 
Electric Company, Inc., entered into a certain contract with the board 
of commissioners of Franklin County, N. C., as alleged in i,he complaint, 
"to provide all materials and perform all the labor and work in and 
about the installation of the complete plumbing in  the Franklin County 
Home." This is admitted by defendant Insurance Company. I t  was 
agreed in this contract that "the contractor shall furnish r~tandard form 
bond in the amount of $1,165." The contract price agreed upon mas 
$2,330. The statute, C. S., 2445, makes it a misdemeanor for the public 
agencies mentioned not to require a bond under the contract and under 
the statute the total bond should have been $2,115.50. 

(2) The Metropolitan Casualty Insurance Company clf New Pork, 
the defendant, gave a bond for the performance of this contract in the 
sum of $1,165, with a stipulation "that in no event shall the surety be 
liable for a greater sum than the penalty of this bond." 
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(3)  The plaintiff, the Standard Supply Company, Inc., furnished 
certain material to the defendant, Vance Plumbing and Electric Com- 
pany, Inc., which went into the installation of the plumbing in the 
Franklin County Home, amounting to $1,714.67. 

(4)  The Vance Plumbing and Electric Company, defendant, com- 
menced doing business with the Standard Supply Company, Inc., in 
1925, and the total amount of merchandise purchased was $6,800.66. 
The Vance Plumbing and Electric Company, Inc., did not begin pur- 
chasing supplies for the Franklin County Home from the Standard 
Supply Company, Inc., until some time after the middle of July, 1926. 
The payments of $600 on 11 August, and $1,107.67 on 17 September, 
were made on account, and were applied to the oldest portion of the in- 
debtedness of the Vance Plumbing and Electric Company, Inc., due to 
the Standard Supply Company, Inc. Being applied that way all of the 
amount was absorbed before the Franklin County Home account began. 
On 17 September, when the payment of $1,107.64 was made, approx- 
imately $550 worth of goods had been delivered on the Franklin County 
Home job. The terms were sixty days. There was nothing due on that 
job at  that time. The $500 payment was likewise applied to the oldest 
portion of the Vance Plumbing and Electric Company, Inc., account. 
There was nothing on the checks to indicate their source, that they were 
payments by the commissioners of Franklin County to Vance Plumbing 
and Electric Company, Inc., on the Franklin County Home job. The 
Vance Plumbing and Electric Company, Inc., simply sent the checks to 
be applied on their account to the Standard Supply Company, Inc. No 
instructions were given to apply them to any specific account. The 
Vance Plumbing and Electric Company, Inc., owed no other money out- 
side of this account being sued for by the Standard Supply Company, 
Inc., and the total amount of the balance of the indebtedness is $3,217.04. 
Included in that amount is $1,714.67, the amount of fixtures and equip- 
ment-the material that went into the Franklin County Home and for 
which the present action is instituted, an itemized statement of which 
is set out in the complaint of the plaintiff. 

T. A. Polk, a witness for plaintiff, testified: "The money was applied 
in accordance with the instructions of your client (Vance Plumbing and 
Electric Company, Inc.), to the oldest portion of the account. . . . 
Everything was charged to a general account, and payments credited to 
the general account. We have not received any credits for bonded jobs. 
I know this because the money was paid before the bonded job money 
became due." 

I t  was contended by defendant, Metropolitan Casualty Insurance Com- 
pany, that the board of commissioners of Franklin County had paid 
to the defendant, Vance Plumbing and Electric Company, Inc., on the 
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contract $1,980.50. The record discloses no sufficient evidence that any 
of the checks paid by the board of commissioners of Franklin County 
to the defendant, Vance Plumbing and Electric Company, Inc., went 
to plaintiff to be applied on the debt in controversy. 

The court below charged the jury, as follows: "I direct you, gentle- 
men, if you find the facts to be as testified to by all the witnesses, and 
shown by the evidence introduced, that you will answer the issue 
$1,714.67, with interest from 1 January, 1927." 

The issue submitted to the jury and their answer thereto was as fol- 
lows: "In what amount are defendants indebted to the plaintiff? 
Answer : $1,714.67, with interest from 1 January, 1927." 

Judgment was rendered i n  accordance with the verdict against the 
Vance Plumbing and Electric Company, Inc., and the Metropolitan 
Casualty and Insurance Company of New York. The deflendant, Vance 
Plumbing and Electric Company, Inc., did not appeal. 

(1)  The defendant, Insurance Company, at  the close of plaintiff's evi- 
dence and at  the conclusion of all the evidence made a motion for judg- 
ment as in case of nonsuit, which was refused. Defendanl; excepted and 
assigned error. 

(2) The defendant Insurance Company moved to reduce the amount 
of the verdict to the original amount of the bond, $1,165. The motion 
was refused, defendant excepted and assigned error. 

The other material facts will be set forth in the opinion. 

Perry & Kittrell and, W .  8. Drewry for plaintiff. 
Thos. W .  Rufin for Insurance Company. 

CLARKSON, J. We think the court below correct in the refusal of the 
motions made by defendant for judgment as in case of nonsuit. C. S., 
567. 

This action was brought under C. S., 2445, as amended by chapter 
100 of the Public Laws 1923. The plaintiff obtained before the clerk a 
judgment by default final against the defendants. Upon proper notice 
the judgment was set aside. A similar judgment was held to be irregular 
in Jeffries v. Aaron, 120 N.  C., 167. The contention of defendants was 
to the effect that the judgment should have been by default and inquiry, 
as the complaint, although verified, did not allege an account stated but 
the action was an'open account for goods sold and delivered. The court 
below so held with defendants and in this. we think there was no error. 
See C. S., 593, 595, 596, 597. 

It was held in Witt v. Long, 93 N.  C., p. 388: A judgment by default 
final is irregular in an action on an open account for goods sold and 
delivered, where there is no express contract alleged in ;;he complaint, 
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but the plaintiffs only seek to recover on the implied contract the reason- 
able value of their goods. I n  such case, the judgment should be by 
default and inquiry. Bsstwick v. R .  R., 179 N .  C., 483; Brooks v .  
White,  187 N.  C.: 656; Baker v. Corey, ante, 299. 

I f  the rerified complaint alleges a breach of an express promise to 
pay absolutely a definite sum of money particularly specified for a 
valuable consideration, the judgment by default final is proper. Har f -  
m a n  d Co. v. Farrior, 95 N.  C., 177; Scott v. Life Asso., 137 N. C., 515; 
Currie c. Mining Co., 157 N.  C., 209; Hyat t  v. Clark, 169 N. C., 178; 
Miller 2.. Smith ,  169 N. C., 210; lMonfague v. Lumpk im,  178 N. C., 270. 

When an account is rendered, a failure to object to it within a reason- 
able time will be regarded as an admission of its correctness by the party. 
Davis v. Stephenson, 149 N .  C., 113. 

The defendants, to have a judgment set aside for irregularity, for the 
cause above stated, must show a meritorious defense. Jeffries v. Aaron, 
120 N. C., 167; Fowler v. Fowler, 190 N.  C., 536. This was shown in 
this action. 

The next question is the application of payments. The principle is 
thus stated in Stone v.  Rich,  160 N.  C., at pp. 163-4: "There is no rule 
in the law better settled than the one in regard to the application of 
payments: (1) A debtor owing two or more debts to the same creditor, 
and making a payment, may, at  the time, direct its application to any 
one of the debts. The right is lost if the particular application is not 
directed at the time of the payment. (2) I f  the debtor fails to make the 
application at  the time of the payment, the right to apply it belongs to 
the creditor. (3) I f  neither debtor nor creditor makes it, the law will 
apply it to the unsecured debt or the one for which the creditor's 
security is most precarious, or, as sometimes expressed, according to its 
own view of the intrinsic justice and equity of the case," citing numerous 
authorities. 

"In the absence of an application of a payment by either the debtor 
or creditor, the law will apply it to the unsecured debt, or the one for 
which the security is most precarious or according to its own view of 
intrinsic justice and equity. Stone Co. v. Rich,  supra; Hempfield R. Co. 
v. Thornburg, 1 W .  Va., 261." 8 S. E. Digest, N. C. ed., p. 10155. 

"A creditor receiving voluntary payment without instructions as to 
application thereof may apply it to any claim he chooses." Austin v. 
Southern, Home Bldg. & Loan Assn., 122 Ga., 439, 50 S. E., 382; Stone 
Co. v. Rich,  supra; Hempfield R. Co. v. Thornburg, supra. 8 S. E. 
Digest, p. 10152. The charge of the court below was correct. 

The last material question on the record is the refusal of the court 
below to allow defendant's motion to reduce the amount of the verdict 
to the actual amount of the bond given, $1,165. 



I N  T H E  SUPREME COURT. 

Public Laws 1923, chapter 100, sections 1 and 2, are as follows: (1) 
"That section two thousand four hundred and forty-five cf the Consoli- 
dated Statutes be amended by adding thereto the following : Every bond 
given by any contractor to any county, city, town or other municipal 
corporation for the building, repairing or altering of any building, 
public road or street, as required by this section, shall be conclusively 
prmumed to have been given, i n  accordance therewith, whether such 
bond be so drawn a s  to conform to the statute or not, ard this statute 
shall be conclusively presumed to have been written, into ecery such 
bond so given." (Italics ours.) 

(2) "Only one action or suit may be brought upon such bond, which 
said suit or action shall be brought in the county in which the building, 
road or street is located, and not elsewhere. I n  all suits instituted under 
the provisions of this statute, the plaintiff or plaintiffs shall give notice 
to all persons, informing them of the pendency of the suit;, the name of 
the parties, with a brief recital of the purposes of the action, which said 
notice shall be published a t  least once a week for four successive weeks 
in some newspaper published and circulating in the county in which 
the action is brought, and if there be no newspaper, then by posting at  
the courthouse door and three other public places in such county for 
thirty days. Proof of such service shall be made by affidavit as provided 
in case of the service of summons by publication. All persons entitled 
to bring and prosecute an action upon the bond shall have the right to 
intervene in said action, set up their respective claims, provided that 
such intervention shall be made within twelve months from the bringing 
of the action, and not later. I f  the recovery on the bond shall be in- 
adequate to pay the amounts found due to all of the claimants, judgment 
shall be given to each claimant pro rata of the amount of therecovery. 
The surety on such bond m y  pay into court for distribution among 
the claimants the full amount of his liability, to wit, the penalty named 
in the bond, and upon so doing, such surety shall be relie-ued o f  further 
liability." (Italics ours.) 

Hoke, J., in Warner v.  Halyburton, 187 N .  C., at p. 415, construing 
C. S., 2445, says: "The contract in question provides that the construc- 
tion company shall build and complete the schoolhouse at Apex, N. C., 
providing all the materials, etc., therefor at  their own expense, at the 
price of $58,083. There is no stipulation in the agreement that the con- 
tractor shall pay either the laborers or the material men, and a perusal 
of the instruments throughout will show that they are merely designed 
to secure the satisfactory and proper completion of a turnkey job, so far 
as the municipality is concerned, and that no interest ult.;pa- is provided 
for or contemplated. The case presented comes directly within the 
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decisions of the Court in  McCausland v.  Construction Co., 172 N. C., 
708, and Mfg. Co. v. Andrms ,  165 N. C., 285." I n  Bm'ck Co. v. Gentry, 
191 N.  C., 636, the Warner case, supra, is cited and the whole matter is 
thoroughly discussed. See Harrison v. Transit CO., 192 N.  C., p. 545. 

The General Assembly of 1923, chapter 100, Public Laws, supra, 
amended C. S., 2445, as we construe the matter, to meet the decisions 
in the above cases, so as to protect the laborers and materialmen, where 
the bond does not make provisions to pay them. 

I n  Hughes v. Lassifer, 193 N. C., at p. 657, i t  is said: "It is well 
settled in this jurisdiction that all contracts subsequently made and 
entered into are interpreted in reference to the existing law pertinent 
to the subject. The laws in force become a part of the contract as if 
they were expressly incorporated. House v. Parker, 181 N.  C., 40; 
Johnson v. Yates, 183 N.  C., 24; Douglas v. Rhodes, 188 N. C., 585; 
Ryan v. Reynolds, 190 N .  C., 563; Humphrey v. Stephens, 191 N.  C., 
101; Electric Co. v. Deposit Co., ibid., 653." 

The question of the amount of the bond did not arise in  the cases cited 
and we are of the opinion the amendment to C. S., 2445, supm, was 
passed to meet these decisions. 

C. S., 2445, provided a scale for the amount of the bond to be taken 
in reference to the contract price, and provides that any of the public 
agencies mentioned that fails to require the bond as fixed by the statutes 
is guilty of a misdemeanor. We think that this provision, making it a 
misdemeanor, is still applicable where the amount of bond required by 
the public agencies, in accordance with the terms of the statute, is not 
taken. We cannot hold, as we construe the amendment to the statute to 
meet the decisions of this Court, that the Legislature intended to deal 
with the matter of the bond to be taken. 

I t  is held in  Robinson Mfg. Co. v. Blaylock, 192 N.  C., p. 407, in a 
carefully written opinion by Stacy, C. J., at p. 409 : "On 28 April, 1926, 
the surety paid into court the sum of $4,576.00, the full penalty of its 
bond (unless it be liable for interest thereon), for distribution pro rata 
among the laborers and materialmen as provided by the statute. . . . 
(p. 411) I t  is stipulated in the present bond that ' this bond is subject 
to the provisions of section ,2445 of the Revised Statutes of hTorth Caro- 
lina and amendments thereto.' (Italics ours.) The right of the laborers 
and materialmen to recover on said bond is conceded, and i t  has been 
paid in full. The contest is over the retained percentages withheld under 
the contract and now in the hands of the owner. . . . (pp. 415-16) 
The apparent hardship of the case arises from the fact that the bond 
given by the contractor and taken by the board of education for the 
benefit of the laborers and materialmen is not large enough, or it is not 
as large as contemplated by the statute, but this is a deficiency which the 
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courts a re  not able to supply. Nolan Co. v. Trustees, supra (190 N. C. ,  
250). H i s  Honor correctly held that  the liability of the American Surety 
Company on its bond would not exceed the maximum penal sum of 
$4,579.00, which has been paid into court. 8. v. Martin, 138 N. C., 119." 

The  latter par t  of section 2, Public Laws 1923, chapier 100, supra, 
would indicate "the penalty named in the bond" was the limit of liability, 
and this was the construction in  Robinson. Mfg. Co. v. Bla.ylock, supra. 

I t  is a matter of common knowledge tha t  premiums are based on the 
amount of the liability as written in the bond. Without some positive 
declaration of the legislative intent, so that  bond companies can be gov- 
erned accordingly, we cannot hold the bond should be inciaeased over the 
contract stipulation. Any other view, we think, would do an  injustice. 
W e  think that  the judgment should be reduced to the amount of the 
bond, $1,165.'00. See Robinson Mfg. Co. v. Blaylock, supra. 

F d r  the reasons given the assignment of error i n  the court below, 
made by defendant, cannot be sustained, except that  the judgment should 
be reduced to the amount of the bond given and interest as stated. 

Modified and affirmed. 

STAR FURNITURE COMPANY, INC., V. CAROLINA & NORTHWESTERN 
RAILWAY CO., INC. 

(Filed 16 May, 1928.) 

1. Pleadings-DemurreILGrounds Therefor-Misjoinder of Parties and 
Causes of Action. 

To sustain a demurrer to the complaint there must be a misjoinder 
of parties and causes of action, and a misjoinder of an unnecessary party 
is alone insufficient to have the action dismissed. 

2. Appeal and Error-Review--Questions Presented on Appeal from Judg- 
ment Overruling Demurrer. 

Upon an appeal from a judgment overruling a demurrer to the complaint 
the merits of the controversy are not presented, and the court will de- 
termine only whether a cause of action has been sufficiently alleged. 

3. Carriers-Carriers of Goods-Liability for Loss or Injury to Goods-- 
Parties Entitled to Sue Railroad-Bill of Lading-Demurrer. 

Under the Carmack Amendment to the U. S. statute, a carrier is liable 
to the lawful holder of a receipt or bill of lading in intenatate commerce, 
or to any party entitled to recover thereon, for the full, actual loss or 
damage to the shipment, and in the consignor's action ts3 recover for a 
shipment destroyed while in the carrier's possession, and it also appears 
in the complaint that the plaintiff had given the initial carrier notice of 
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the loss, a demurrer on the ground that the consignee had been made n 
party plaintiff and that the title to the shipment vested i n  him upon the 
consignor's receiving the bill of lading, and that it is not alleged that the 
latter had also given the required notice to the carrier, is bad; and as 
to whether such notice is required under a uniform bill of lading is noL 
presented on the appeal of defendant from judgment overruling t h t  de- 
murrer. 

APPEAL by defendant from Schenck, J., at  November Term, 1927, of 
CALDWELL. 

Civil action to recorer damages for an alleged breach of a contract of 
carriage. 

This action was instituted 21 May, 1926, by the S ta r  Furniture Coy-  
pany, Inc., to  recover the value of a carload of furniture, delivered by 
i t  to the defendant on 13  July,  1925, a t  Lenoir, N. C., evidenced by bill 
of lading, for shipment and delirery to one S. Strassman of Philadel- 
phia, Pa., which said furniture was destroyed by fire before leaving the 
point of origin and while on the defendant's sidetrack. 

Defendant answered, denied liability, alleged that  the fire which de- 
stroyed the furniture in question, before being moved from the indus- 
tr ial  track, constructed primarily for plaintiff's benefit, originated in 
one of the buildings of plaintiff's furniture factory, through the negli- 
gence of plaintiff's agents, and the defendant set u p  a counterclaim for 
loss of the car and damage to its track. 

Thereafter, by leave of court, S. Strassman was joined as a party 
plaintiff; an amended complaint was filed, to  which the defendant dc- 
murred. 

The  material allegations of the amended complaint, so f a r  as essential 
to a proper understanding of the legal questions involved, may be 
abridged and stated as follows : 

1. That  plaintiff, S tar  Furni ture  Company, consignor of the ship- 
ment of furniture, is a corporation with its principal place of business 
a t  Lenoir, K. C., and that  S. Strassman, consignee of the shipment of 
furniture, is a resident of the city of Philadelphia, Pa .  

2. Tha t  the defendant, Carolina & Northwestern Railway Company, 
Inc., is a common carrier by railroad, engaged as such in  interstate com- 
merce and transportation. 

3. That  on 1 3  July,  1925, the defendant, i n  its capacity as a common 
carrier and in consideration of the payment of t he  usual rate of freight, 
received from the Star  Furni ture  Company a t  Lenoir, K. C., a carload 
of furniture for shipment and delivery to S. Strassman, the consignee 
thereof, a t  Philadelphia, Pa .  

4. That  upon the delivery of the goods aforementioned, to the defend- 
ant, a bill of lading for same mas executed by defendant and by it de- 
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livered to plaintiff corporation, evidencing receipt and acceptance of 
said carload of furniture for transportation and delivery to the con- 
signee therein named. 

5. That subsequent to the receipt and acceptance of rlaid furniture 
and the issuance of the bill of lading therefor, the same was destroyed 
by fire, without negligence on the part of plaintiffs or either of them, 
which said furniture was reasonably worth $2,390.00. 

6. That within six months after delivery of said furniture to the 
defendant, the Star Furniture Company, on a form provided by the de- 
fendant for the purpose, made and presented to the defendants at the 
point of origin, as required by the bill of lading, a written claim for 
tpe loss of said property and the value thereof, and demanded payment 
of said claim, which was refused by the defendant "upon the alleged 
ground that it was not legally liable for the loss of said carload of 
furniture." 

The defendant demurred to this amended complaint on the following 
grounds : 

"1. There is a misjoinder of parties plaintiff to said suit for the 
reason there cannot be in this case a joint cause of action existing in  
both the consignor and consignee, there being no allegation that one 
party was the agent of the other. 

"2. I n  that the complaint does not set forth facts suEcient to con- 
stitute a cause of action on the following grounds: 

"(a) No right of action exists in favor of the Star Furniture Com- 
pany for the reason that i t  is consignor of the freight in question, and 
title passed to the consignee upon the issuance of the bill of lading, and 
the Star Furniture Company had no title thereto after the issuance 
of said bill of lading. 

"(b) Plaintiff, S. Strassman, has no right or cause of action as the 
complaint shows on its face that no claim was made and presented 
against said defendant for the loss of the said property, or the value 
thereof, by the said plaintiff S. Strassman within six (6)  months after 
delivery of the furniture to the defendant in accordance with the terms 
of the bill of lading." 

From a judgment overruling the demurrer, the defendant appeals, 
assigning error. 

J .  T .  Pritchett and W. A. Self for plaintiff. 
John A. Marion and Mark: Squires for defendant. 

STACY, C. J., after stating the case: I t  should be obfjerved, at the 
outset, that we are not dealing with the merits of the controversy, but 
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with the sufficiency of the alle'gations of the complaint. Ballinger v. 
Thomas, ante, 517. The case is here on demurrer, restricted to the two 
grounds specified and designated therein. C. S., 512. 

The demurrer was properly overruled on the first ground, i. e., of an 
alleged misjoinder of parties. I t  is no "defect of parties" to join un- 
necessary parties. Abbott v. Hancock, 123 N.  C., 99, 31 S. E., 368; 
C. S., 511. Furthermore, it is only when there is a misjoinder, both of 
parties and of causes of action, and a demurrer is interposed upon this 
ground, that the demurrer should be sustained and the action dismissed. 
Bank v. Angelo, 193 N .  C., 576, 137 S. E., 705; Roberts v. Mfg. Co., 181 
N. C., 204, 106 S. E., 664. 

The demurrer was properly overruled on the second ground also. I t  
does not appear from the complaint that claim for loss must be filed 
by the consignee, or that such claim may not be filed by the consignor. 
I t  is provided by the "Carmack Amendment" to the Interstate Com- 
merce Act (set out in full in Mann v. Transportation Co., 176 N.  C., 
107) that any common carrier, railroad or transportation company, re- 
ceiving property for transportation in  interstate commerce, "shall be 
liable to the lawful holder of said receipt or bill of lading, or to any 
party entitled to recover thereon," for the full actual loss, damage or 
injury to such property caused by it or any connecting carrier when 
transported on a through bill of lading, etc. We are not called upon to 
decide, nor do we decide, upon the present record, whether, under a 
uniform bill of lading, notice by the consignor will suffice to support an 
action by the consignee. The complaint alleges that the Star Furniture 
Company made and presented a written claim against the defendant 
for the loss of said property, on a form furnished by the defendant for 
the purpose, and delivered same to the defendant at  the point of origin 
of shipment "as required and provided in  the bill of lading.'' The bill 
of lading is not made a part of the complaint. 

We are not permitted to look beyond the allegations of the complaint, 
br travel outside the scope of the demurrer, in  dealing with the present 
appeal. Brick Co. v. Gentry, 191 N. C., 636, 132 S. E., 800. 

The question as to whether suit by the consignee, debated on brief, can 
be maintained, because not brought within the time limited in the con- 
tract, is not presented by the demurrer. 

Affirmed. 
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D. A. RENDLEMAN, TRUSTEE OF THE PERPETUAL BUILDING AND LOAN 
ASSOCIATION, BANKRUPT, V. WILLIAM M. STOESSEL ASD WIFE, 
LEONIE STOESSEL. 

(Filed 16 May, 1928.) 

1. Building and Loan Associations--Ultra Vires Acts-Banlrruptcy-Fed- 
era1 Judgments-Receivers. 

In an action by the trustee in bankruptcy of a building and loan asso- 
ciation to recover the balance due on loans, the question as to any ultra 
&res act of the association, rendering the defendant's obli.:ation void, or 
as to whether the receiver could maintain his action in the courts of the 
State, are for the determination of the bankrupt court, and when the 
proceedings therein are not void upon their face, they will be followed 
in the State court. 

2. Building and Loan Assochtions-Helationship of Borrower and Stock- 
holder-Receivers-Bankruptcy. 

Where the borrower from a building and loan association takes out 
stock, to pay a t  maturity the debt secured by a mortgage on his building, 
he occupies, upon the bankruptcy of the association in the hands of a 
receiver in bankruptcy, two independent relations to the association; 
that of stockholder, and that of debtor to the association, and he is not 
entitled to have his payments made on his shares of stock credited to his 
debt, as against the claims of the other creditors. C. S., 5180, 5183. 

APPEAL by defendants from Finley, J., at  November Term, 1927, of 
ROWAN. 

The  case was heard on an  agreed statement of facts, a summary of 
which follows : 

On 16 September, 1921, the defendants borrowed $1,600 froin the 
Perpetual  Building and Loan Association, delivering t o  said Building 
and Loan Association a note for $1,600 and a deed of trust securing 
the note. A t  the same time and as par t  of the same transaction, the de- 
fendants subscribed to sixteen shares in  series 69 and 72 of said Build- 
ing and Loan Association, agreeing to pay 25 cents per share weekly. 
until the series reached the par value of $100 per share, whsn defendants 
agreed to repay said loan, hypothecating the stock as security l o r  the 
loan. On  1 March, 1926, by mutual  consent, the 16  shares in series 69 
and 72 of said stock were canceled, defendants made a payment of 
$200 on the note, and defendants subscribed to  14  shares in  series 81 of 
such stock, substituting and hypothecating said fourteen shares with 
plaintiff company under the same terms and conditions as the sixteen 
shares mere formerly held. The  interest on the note is  psid to 1 Sep- 
tember, 1926. $91.00 in  installments has been paid on the fourteen 
shares of stock in series 81. On  31 August, 1926, a receiver was ap- 
pointed for the insolvent Building and Loan Associaticm, and on 7 
January,  1927, the association was adjudicated a bankrupt and plain- 
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tiff was appointed trustee. Plaintiff, in his capacity as trustee, has 
possession of the note and mortgage. Defendants have tendered the full 
amount of the principal and interest due on the note, except $91, which 
defendants claim as a credit upon said note. 

A judgment was signed in the court below, adjudging that defendants 
are not entitled to credits upon the note for stock payments of $91.00; 
that plaintiffs recover of defendants the sum of $1,400, together with in- 
terest thereon from 1 September, 1926; and that the trustee in the deed of 
trust be authorized to sell same in accordance with the terms and pro- 
visions thereof. 

Defendants excepted and appealed. 

Rendleman & Rendleman, John M.  Robinson and S. E. Vest for 
plaintif. 

T .  G. Furr for defendant. 
J. A. Lockhart and H.  L. Taylor filed a brief as amici curia. 

ADAMS, J. We find nothing in the record to impeach the good faith 
of the parties in seeking an adjudication of the matters in controversy. 
The brief filed by the amici curilr! raises a question as to the validity of 
the proceedings in bankruptcy and the right of the plaintiff to maintain 
the action. On 7 January, 1927, the Perpetual Building and Loan 
Association was adjudged a bankrupt by the District Court of the United 
States for the Western District of North Carolina, knd on 28 March, 
1927, D. A. Rendleman was elected trustee. Unless the proceeding is 
void (and this we cannot hold upon the record before us), the question 
must be left to determination upon the motion now pending in the Dis- 
trict Court. The position that the notes payable and the paid-up stock 
are void as obligations because ultra vires is properly determinable by 
the referee in bankruptcy, whose duty it is to allow or disallow claims 
of creditors who assert a right to share in dividends. 2 Remington on 
Bankruptcy, see. 611; Bankruptcy Act, sees. 38, 39. We are of opinion 
that neither this question nor that of the basis on which the final settle- 
ment shall be made is necessarily involved in the present appeal. The 
only assignment of error appearing in the record is an exception to the 
judgment. The crucial point is whether the defendants, who are sub- 
scribers to stock in the bankrupt association and borrowers therefrom to 
the amount of the stock subscribed, may have the payments which they 
have made on their stock deducted from the amount borrowed. in an 
action brought by the trustee to recover judgment on a note given for 
the loan and to foreclose a deed of trust by which the loan is secured. 

I t  will be noted that the defendants contend that their note should 
be credited with sums which were paid upon their subscription for 
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stock. I n  their relation to the association they occupied the two inde- 
pendent capacities of shareholder and debtor. This dual :relation is one 
of the determining factors in the solution of the cont~:oversy. I t  is 
provided by statute that all serial shareholders of the se;rial plan shall 
occupy the same relative position as to debts, losses, and profits, and 
that upon settlement a borrowing member shall be credited with only the 
withdrawal value of his shares as fixed by the charte:r, by-laws, or 
direators of the association. C. S., 5180, 5183. 

I n  Meares v. Davis, 121 N .  C., 126, the defendants, bo:rrowing stock- 
holders in an insolvent association, moved the court for an orde,r to re- 
quire the receivers to pay them $382.27, proceeds derived from a sale 
of their property. I t  was admitted that this sum was their pro rata 
proportion of the deficiency of the defaulting association; and upon 
these facts it was held that to grant the order asked f o ~  would be to 
relieve the defendants from the burden of the defalcation at the expense 
of their associate corporators. Also in Williams v. Maxwt?ll, 123 N. C., 
586, i t  was said that the pro rata part of the loss of an insolvent asso- 
ciation was to be deducted from payments made by a borrowing member. 
The principle was adhered to in Meares v. Development Co., 126 N.  C., 
662, the Court reiterating the conclusion announced in ot'her cases that 
a stockholder would be made to account for the proportionate part of 
the loss resulting from the insolvency of the corporation. Several of the 
cases are reviewed in an opinion written for the Court by Chief Justice 
Clark in Building & Loan Association v. Blalock, 160 N .  C., 490, in 
which he said: "The defendant being a corporator, the money he has 
paid must first be credited i n  discharge of his pro rata share of the 
losses of the concern just as, in a contrary event, he would have been 
credited with his share of the profits, and after payment of such losses 
the mortgaged property as well as himself is liable for the assessments 
necessary to mature his stock." Payments on stock were not payments 
on the note, and upon the facts agreed they did not ope:rate as a pro 
tanto extinguishment of the mortgage. See Coltrane v. Blake, 113 Fed., 
785. Judgment 

Affirmed. 

STATE v. GUS GEURUKUS. 

(Filed 16 May, 1928.) 

Criminal Law-Instmct io~bject ions  and Exceptions. 
A lapsus t i n g u ~  of the judge in stating his recollection ef what witnesses 

testified to a fact in evidence should be brought to the attention of the 
judge at  the time, and when this is not done it will not be considered on 
appeal. 
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APPEAL from Webb, J., and a jury, at  November Term, 1927, of 
MECKLENBCRQ. NO error. 

Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 

J .  D. McCalZ for defendant. 

PER CURIAM. The defendant was convicted, under a bill of indict- 
ment, charging him with criminal abortion, an offense against C. s . ,  
4226. The State's evidence made out all the material elements of the 
offense and was sufficient to be submitted to the jury. 

The only assignment of error relied on by defendant in this Court is 
expressed in defendant's brief, as follows: "Question involved-court's 
erroneous instruction as to testimony of John Henry Robinson, who 
didn't testify.'' While recapitulating the evidence of the State, the court 
said: "An old colored man stated that he got some medicine for this 
defendant. You will recollect what he stated about it." As a matter 
of fact, this old colored man was not put upon the stand, but there was 
direct evidence that he did procure the medicine at  the instigation of 
the defendant and the prosecuting witness; the defendant, however, 
denying that he had anything to do with it. This mistake, lapsus 
Zinguce, should have been corrected at  the time that the court made it. 
I t  is a mere inadvertent slip which occurred in stating the evidence, 
which frequently occurs. I n  order that an exception should be sustained 
in this Court for such inadvertence, it must be brought to the attention 
of the court below at the time i t  is made. Consequently, it cannot be 
relied upon here. Defendant's counsel in his brief states that he was 
not in the courthouse at  the time that this was done. This cannot in 
any way affect the rule so often adhered to in this Court. The court 
below subsequently, however, told the jury: "You will recollect all of 
the evidence, gentlemen. I will not have the stenographer read all of 
her notes, but if you disagree, I will have the stenographer read her 
notes, or a part of them, of any witness who has been examined. . . . 
While her notes will not bind you, they will refresh your memory." 
This, of course, puts the question of who testified, and what they testi- 
fied to, up to the jury. S.  v. Sinodis, 189 N .  C., 565; S. v. Johnson, 
193 N. C., 701. 

No  error. 
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MRS. MARY J. PARKER v. NECKLENBURG REALTY B INSURASCE 
COMPANY m AL. 

(Filed 23 May, 1928.) 

1. Pleadings-Complaint-AmentNew Action. 
An amendment to a complaint in an action to set aside a conveyance of 

land for fraud is not substantially changed by an amendment allowed the' 
plaintiff in the discretion of the trial court, to allege damages sustained 
and provable as directly resulting therefrom. C. S., 547. 

8. SameNotice--Absence of Attorney. 
Notice of a motion to amend the complaint in a pending cause a t  term 

is not required to be given the defendant, and the absence of the defend- 
ant's attorneys from court at the time is not a good ground for exception 
to the allowance of the motion by the judge presiding. 

3. Attorney and ClientAttorney's  FeeeFees Not a Part of Costs. 
Attorney's fees and the personal expenses of an attorney in the litiga- 

tion is not an element of damages recoverable by the plainriff in his suit 
to  set aside a conveyance of land for fraud. 

CIVIL ACTION, before Herding, J., at October Term, 1927, of MECK- 
LENBURG. 

The facts are reported at length in the former appeal appearing in  
192 N. C., p. 798. The plaintiff instituted an action against Thomas 
and Waggoner, partners, trading as the Mecklenburg Realty and In- 
surance Company, and others, alleging that the defendants devised a plan 
or scheme to cheat and defraud her and in pursuance of such scheme in- 
duced her to sign a note for $2,600 and a deed of trust upon her prop- 
erty securing said note, representing to her at  the time that said deed of 
trust and note was a deed for her land which she was selling for $3,500. 
The present case was restricted to issues arising between the plaintiff 
and the defendants Thomas and Waggoner. The original complaint, 
after setting out the allegations of fraud, contained a prayer for relief 
to the effect that said note for the sum of $2,600 and deed of trust 
securing the same be declared null and void and stricken from the record 
in the office of the register of deeds of Mecklenburg County and for 
"such other and further relief as to the court may seem just and proper." 
Thomas and Waggoner did not appear at  the present trial. At the trial 
the plaintiff, by permission of the court, amended the original complaint 
as follows: "By reason of the acts and conduct of the defendants as 
aforesaid plaintiff has been damaged in the sum of $2,600 together with 
interest thereon from 1 2  December, 1924. Wherefore, plrtintiff prays 
judgment against defendant in the sum of $2,600 together with interest 
thereon from 12 December, 1924, until paid, the costs of this action to 
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be taxed by the clerk, and that the plaintiff have such other and further 
relief as to the court may seem just and proper." 

Upon the complaint as amended the following issues were submitted 
to the jury: 

1. Was the execution and delivery by the plaintiff of the note and 
deed of trust described in the complaint procured by fraud and mis- 
representation of the defendants, Thomas and Waggoner, as alleged in 
the complaint ? 

2. What amount of damages, if any, is plaintiff entitled to recover of 
defendants, A. R. Thomas and L. A. Waggoner, on account of said 
fraud ? 

The jury answered the first issue yes, and the second issue $1,543.12. 

J.  C. Newel1 and H. L. Taylor for plaintiff. 
Cansler & Cansler forr Merchants and Farmers Bank.  
J .  F. Flowers for defendants, Waggoner and Thomas. 

BROGDEN, J. TWO questions of law are presented, to wit : 
1. I n  an action to set aside a deed of trust upon the ground of fraudu- 

lent representation in the procurement thereof as a cloud upon title, is 
an  amendment to the complaint at  the trial, permitting the recovery of 
damages for the alleged fraud, within the power of the court? 

2. Are attorneys' fees incurred in setting aside such an instrument 
Epon the ground of fraud a proper element of damages? 

The answer to the first proposition depends upon whether or not the 
amendment permitted by the court wrought such a change in the plead- 
ings as to constitute substantially a new action or a cause of action 
wholly different from that set out in the original complaint. The statute 
C. S., 547, permits a trial judge in the exercise of his discretion to allow 
amendments in cases of this kind "when the amendment does not change 
substantially the claim or defense, by conforming the pleadings or pro- 
ceeding to the fact proved." The defendants, however, attack the amend- 
ment upon two grounds: First, that they did not attend the trial and 
had no notice of the amendment. Second, that the amendment substan- 
tially changed the cause of action set out in the original complaint. 

The first ground of attack is untenable. This Court held in Hardware 
Co. v. Banking Co., 169 N .  C., 744, 86 S. E., 706 : "It is well settled 
that no notice of a motion is required to be given to the adversary when 
the motion is made at a term when the cause stands for trial. Parties 
to actions are supposed to take notice of any motion that may be made 
in a cause when it is made during the terms of the court." 

The second ground of attack is also untenable. "It is well settled that 
the court cannot, except by consent, allow an amendment which changes 
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the pleadings so as to make substantially a new action, but it is also 
settled that an amendment which only adds to the original cause of 
action is not of this nature and may be allowed in the sound discretion 
of the trial judge." Brown,! J., in Hardware Co. v. Banking Co., supra. 
Dockery v. Fairbanks, 172 N .  C., 529, 90 S. E., 501; Currie v. Malloy, 
185 N. C., 206, 116 S. E., 564. 

The cause of action stated in  the original complaint was the fraud- 
ulent procurement of a note and deed of trust for $2,600. From the 
proceeds of said note and deed of trust the sum of $1,805.48 was paid 
for the benefit of plaintiff, but the balance amounting to $794.52 was 
neither paid to the plaintiff nor expended for her benefit. Certainly 
if a fraud was committed, she had a right to  have the note and deed 
of trust in controversy declared null and void, and also to recover any 
damage which she suffered by reason of the fraud practiced upon her 
by the defendants. The amendment to the complaint, therefore, gave the 
plaintiff another legal ground for the collection of the same demand. 
The amendment did not substantially change the cause of action or set 
up a wholly different cause of action, nor change the subject-matter of 
the action or deprive the defendants of any available offense or interfere 
with any vested right. 

We hold therefore that the amendment was within the discretion of 
the trial judge. 

The second question relates to the action of the trial court in per- 
mitting the jury to consider as an element of damages attorneys' fees 
and traveling expenses of attorneys for the plaintiff. The right to re- 
cover attorneys' fees is discussed in the following cases in this State: 
Hyman v. Devereux, 65 N. C., 588; Patterson v. Miller, '72 N .  C., 516; 
Mordecai v. Devereux, 74 N.  C., 673; Turner v. Bogey, 126 N.  C., 302; 
Bank v. Land Co., 128 N.  C., 193, 38 S. E., 813; Clark 21. Lumber Co., 
158 N.  C., 139, 73 S. E., 793; Donlan v. Trust CO., 139 N .  C., 212, 51 
S. E., 924; Midgett v. Vann, 158 N. C., 128, 73 S. E., 801; Shute v. 
i-Chute, 180 N.  C., 389, 104 S. E., 764; Roe v. Journigan, 381 N .  C., 183, 
106 S. E., 562; Byrd v. Casualty Co., 184 N.  C., 226, 114 S. E., 172; 
Ragan v. Ragan, 186 N .  C., 461, 119 S. E., 882. 

The general rule is stated in Ragan v. Ragan, supra: ".Attorneys' fees 
are not recoverable by successful litigants in this State, as such are not 
regarded as a part of the court costs." This rule has been applied to 
suits on promissory notes, breach of contract, personal injury and in- 
junctions. The reason for the rule is well stated in Stringl'ield v. Hirsch, 
94 Tenn., 425, 29 S. W., p. 609. "We think that the analogies of the 
law, as well as the soundest public policy, demand that counsel fees, 
in suits upon contracts, or for damages for torts, or upon attachments 
or injunctions, should not be regarded as a proper element of damages, 
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BBOWN v. AUTO CO. 

even where they are capable of being apportioned so as to show the 
amount incurred for the attachments and injunctions as separate and 
distinct from the other services necessary in the case. I t  is not sound 
public policy to place a penalty on the right to litigate; that the de- 
feated party must pay the fees of counsel for his successful opponent in 
any case, and, especially, since it throws wide the doors of temptation 
for the opposing party, and his counsel, to swell the fees to undue pro- 
portioas," etc. Gordon w. K y .  Midland Coal Co., 278 S. w., 68; Java 
Cocoanut Oil Co. v. Fidelity & Deposit Co., 300 Fed., 302; Wimkler v. 
Roeder, 8 A. M .  St. Reports, 155 (fully annotated). 

The trial court erred in submitting to the jury as elements of damage, 
counsel fees and personal expenses of counsel, and for such error a new 
trial is awarded upon the issue of damages only. 

Partial  new trial. 

JOSEPH H. BROWN v. BREVARD AUTO SERVICE COMPANY, A CORPORA- 
TION, J. NEELY AND TRANSYLVANIA CASUALTY INSURANCE COM- 
PANY, A COBPOBATION. 

(Filed 23 May, 1928.) 

1. Constitutional Law--Obligation of Contrmts--Change of Procedure 
Doeis Not Impair Obligation of Contract%t.rospective Lawe-Bus 
Lines. 

The statute of 1927, amending the Public Laws of 1925, prohibiting the 
joinder of the assurer in an action against the assured, relates to the 
remedy, and its enforcement does not impair the obligations of a contract 
of indemnity. 

2. VenueResidence of Parti-Nonresident PlaintM and Reaident De- 
fendant. 

Where a nonresident plaintiff brings action against a corporation ex- 
isting under the laws of this State, with the joinder of a resident de- 
fendant, and the venue of the action is laid here in a different county 
from that of the resident defendant, to recover damages alleged to have 
been caused by a negligent act, the venue is in the county of the resident 
defendant, C. S., 469, and the action is removable thereto upon motion 
duly made by the resident defendant. 

APPEAL by defendants from Moore, J., from order rendered on 30 
November, 1927, of HENDERSON. Reversed. 

Ewbank,  Whitmire & Weeks for plainti f .  
R. R. Will iams for defendants. 



648 I N  THE SUPREME COURT. [I95 

CLARKSON, J. This is an action for actionable negligence instituted by 
plaintiff, a resident of South Carolina, against Brevard Auto Service 
Company, a corporation organized and existing under the laws of North 
Carolina, that operated a public motor bus line between Brevard and 
Hendersonville, N. C. I t  is alleged that the injury complained of, on 
which this action is based, took place on 24 August, 1!)26. That the 
defendant, J. Neely, was the agent of his codefendant, Brevard Auto 
Service Company, and the driver of the motor bus at  the time of the 
injury complained of. That on 14 March, 1925, under authority and 
in  compliance with chapter 50, Public Laws 1925, the Transylvania 
Casualty Insurance Company, a corporation organized and existing 
under the laws of Kentucky, gave bond in the sum of $5,000 for the pro- 
tection of the public against injuries caused by the negligent operation 
of the motor buses owned and operated by Brevard Auto Service Com- 
pany, which bond was in full force and effect at the time of the injury 
complained of, for which this action is instituted. The bond covered the 
motor bus of Brevard Auto Service Company, the defendant, which it is 
alleged was negligently being operated by J. Neely, its agent and co- 
defendant, at the time plaintiff was injured. 

The summons in the action was issued on 31 August, 3.927, and duly 
served on defendants, and the complaint sworn to and filed in  apt time. 

The defendants, in apt time, made a motion to remove the action from 
Henderson County to Transylvania County. The plaintiff, Joseph H. 
Brown, is a resident of South Carolina; the defendant, Brevard Auto 
Service Company, is a corporation organized and existing under the 
laws of North Carolina; the defendant, J. Neely, is a resident of Tran- 
sylvania County, and the Transylvania Casualty Insurance Company is 
a corporation organized and existing under the laws of Kentucky, and 
has been duly authorized and licensed to do business in North Carolina. 

Plaintiff in his brief says: "In view of the decision in the case of 
Palmer v. Lowe et al., as reported in 194 N. C., p. 703, which has been 
handed down since this matter was heard by the Superior Court judge, 
the appellee is no longer able to resist the motion of the appellants to 
remove this case to Transylvania County for trial." The law in the 
above respect is settled, as the plaintiff admits. 

The several defendants also demurred for misjoinder of both parties 
and causes of action. The demurrers were overruled. I n  this we think 
the court below erred. 

Public Laws 1925, chap. 50, sec. 3, 6(g),  was construed in the case of 
Hamkon v. Tramit Co., 192 N. C., p. 545, and i t  was held that the 
language of the statute allowed both assurer and. assured to be sued 
jointly in  the same action. I t  is alleged that the bond of the Transyl- 
vania Casualty Insurance Company, which was given in cclnformity with 



N. C.] SPRING TERM, 1928. 649 

said act of 1925, was executed 14 March, 1925. That the actionable 
negligence, for which this suit was instituted, occurred on 24 August, 
1926. This action was commenced on 31 August, 1927. The Public Laws 
1927, chap. 136, see. 6, to meet the Harrison case, supra, prohibited the 
joinder of the assurer and the assured. See Williams v. Motor Lines, 
post, 682. Said Public Laws 1927, chap. 136, see. 20, is as follows : "That 
all acts or parts of acts in conflict with or inconsistent herewith are hereby 
repealed to the extent of said conflict or inconsistency; but nothing herein 
contained shall be construed to relieve any motor vehicle carrier, as 
herein defined, from any regulation otherwise imposed by law or lawful 
authority; neither shall this act be construed to affect any obligation 
arising under duty imposed by nor right of action accruing under 
chapter fifty, Public Laws of one thousand nine hundred and twenty- 
five, and amendments thereto (see. 22). That this act shall be in full 
force and effect from and after June  thirtieth, one thousand nine hun- 
dred and twenty-seven." 

Thus the act of 1927, .preserved obligations arising from duties im- 
posed and the right to bring a suit for a cause of action accruing under 
said act of 1925. Hence the act of 1927, affected or operated upon the 
remedy only by providing a different method for enforcing the right of 
action. Moreover the plaintiff having brought his suit after the act of 
1927 became effective the remedy as therein prescribed must control the 
action. The principle of law applicable is thus stated in Martin v. 
Vanlaningham, 189 N .  C., 656, 127 S. E., 695: "No person can claim a 
vested right in any particular mode of procedure for the enforcement or 
defense of his rights. Where a new statute deals with procedure only, 
prima facie it applies to all actions-those which have accrued or are 
pending, and future actions." 

Applying this principle to the facts disclosed by the record, we hold 
that the court below erred in overruling the demurrer and that the order 
of removal was properly granted. 

Reversed. 

HARDAWAY CONTRACTING COMPANY v. WESTERN CAROLINA 
POWER COMPANY. 

(Filed 23 May, 1928.) 

1. Referent-Report and Finding-Effect and Status of ReportExcep- 
tions. 

Construing C. S., 578 and C. S., 579 together as being in pnri mafo-ia: 
it is Held, a party moving for a reference to report the facts is not bound 
by the findings of the report as if a special verdict, and he is entitled to 
except to the report of the referee. 
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2. Appeal and Error - Review - Interlocutory Proceedings-Premature 
Appeals-Dismissal. 

An appeal from the adverse ruling of the trial judge on a motion to 
strike out exceptions to a referee's report, made by the party on whose 
motion the reference was made, is from an interlocutory order and pre- 
mature, and will be dismissed on appeal. 

CMKSON and BROODEN, J.J., took no part in the consideration or decision 
of this case. 

APPEAL by plaintiff from Harding, J., at January Special Term, 1928, 
of MECKLENBURQ. 

Civil action by plaintiff, Contracting Company, to reccwer of defend- 
ant damages for an alleged breach of contract for the construction of 
an hydro-electric development, situate in Burke and McDowell counties 
and known as the Bridgewater Development. 

Plaintiff declares upon a written contract, sets up numerous breaches 
thereof on the part of the defendant, and fixes its damage13 at more than 
a million dollars. Defendant answers, denies liability, pleads a number 
of counterclaims, and asks for judgment against the plaintiff in a large 
sum. 

At the January Special Term, 1921, Mecklenburg Superior Court, i t  
appearing that the taking of an account between the parties would be 
necessary before judgment could be entered or carried into effect, on 
motion of the defendant, and over objection and reservation of the right 
to a jury trial on the part of plaintiff, the cause was referred under the 
statute to Hon. J. E. Swain, who found the facts and I-eported same, 
together with his conclusions of law, to the court, holding that the plain- 
tiff was entitled to judgment against the defendant in the sum of $325,- 
727.53, after making all proper deductions for counterclaims, with in- 
terest on said amount from 22 March, 1919. 

The defendant, in apt time, filed 56 exceptions to the findings of fact 
made by the referee, and 83 exceptions to his conclusions of law. 

Many of the defendant's exceptions to the referee's findings of fact 
appear to have been made upon the alleged ground that said findings are 
not only contrary to the weight of the evidence, but also, in many 
instances, because of a lack of sufficient evidence to sustain such find- 
ings; in some instances because contrary to facts alleged and admitted 
in the pleadings; in others for that they are at variance with the terms 
of the contract or other written instruments binding on the parties; and 
in others because of the referee's failure to find certain facts, etc. I n  ad- 
dition, the defendant moved that the cause be recommitted to the referee 
for further hearing and reconsideration. 

The plaintiff also filed exceptions to the report of the referee and de- 
manded a jury trial, both upon its own exceptions and those of the de- 
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fendant taken to the findings of fact by the referee, as it had preserved 
its right to do at  the time of the original reference. Jenkins v. Parker, 
192 N. C.,  188, 134 S. E., 419. 

At the January Special Term, 1928, Mecklenburg Superior Court, 
after the defendant's motion to recommit the case to the referee had been 
denied, or overruled, the plaintiff insisted upon its motion, previously 
filed in writing, to strike out the defendant's exceptions to the findings 
of fact by the referee, for that, the reference, which was to report the 
facts, was made at  the instance of the defendant, and, under the statute, 
C. S., 579, "when the reference is to report the facts, the report has the 
effect of a special verdict." This motion was overruled; whereupon the 
plaintiff excepted and appealed to the Supreme Court, assigning said 
ruling as error. 

E. W .  Price, Talkferro & Clarkson, T.  D. McCall and Manning & 
Manning for plaintiff. 

E. T.  Cansler, C. W .  Tillett, T .  C.  Guthrie, Plummer Steujart, R .  S .  
Hutchison and W .  S. O'B. Robinson, Jr., for defendant. 

STACY, C. J., after stating the facts: I t  is the position of the plaintiff 
that as the reference was to report the facts, under C. S., 579, such re- 
port has the effect of a special verdict, and the defendant, having asked 
for the reference, is bound thereby and cannot now except to any finding 
of fact made by the referee, save upon the ground that there is no evi- 
dence to support it. Davis v. Schwartz, 155 U.  S., 631, 39 L. Ed., 289; 
23 R. C. L., 299. 

To adopt this construction, we apprehend, would be to overlook the 
section immediately preceding, C. S., 578, which provides that "either 
party, during the term or upon ten days notice to the adverse party 
out of term, may move the judge to review the report, and set aside, 
modify or confirm it, in whole or in part, and no judgment may be 
entered on any reference except by order of the judge." And our de- 
cisions are to the effect that, upon exceptions duly filed, the judge of 
the Superior Court, in the exercise of his supervisory power and under 
the statute, may affirm, amend, modify, set aside, make additional. find- 
ings and confirm, in whole or in  part, or disaffirm the report of a 
referee. 8. v. Jackson, 183 N. C., 695, 110 S. E., 593; Vaugha.n v. 
Lewellyn, 94 N. C., 472. 

Indeed, the view now urged by the plaintiff was considered by the 
court in the case of Lawrence v. Hyman, 79 N. C., 209, and disposed of 
as follows: "It was insisted here that the reference having been made 
under The Code, the finding of the referee was in the nature of a special 
verdict, and is conclusive of the facts, and not reviewable on exceptions. 
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We consider this question settled adversely to this contention, by the 
cases of Green w. Castlebury, 70 N. C., 20, and Armfield v. Brown, 70 
N. C.. 27." 

There was no error in the ruling from which the plaintiff appeals. 
But the appeal is premature, being, as it is, from an interlocutory 

order, and for this reason it must be dismissed. We have thought i t  
better, however, to express an opinion on t,he question of procedure 
sought to be presented, as such may be helpful at the present time, a 
course pursued in a number of cases and permissible under our de- 
cisions. Sneed w. Highway Corn., 194 N. C., 46, 138 S. E., 350; S. w. 
Carroll, 194 N. C., 37, 138 S. E., 339; Corp. Corn. v. Mfg. Co., 185 
N. C., 17, 116 S. E., 178. 

Appeal dismissed. 

CLARKSON and BROGDEN, J.J., took no part in the consideration or 
decision of this case. 

R. 0. HIGGINS v. W. S. HOUGH. 

(Filed 23 May, 1928.) 

Deeds and Conveyances - Construction and Operation - Restrictions- 
Equity. 

A restriction in a deed that only one dwelling-house be erected on the 
lot of land conveyed will not be enforced when business and apartment 
houses have been erected in the locality, and the nature of the development 
has changed so that the value of the land would be greatly depreciated by 
the restriction, thus rendering the enforcement of the res'triction inequi- 
table or oppressive. S tarkey  u. Oardner,  194 N .  C., 74, cited and applied. 

CIVIL ACTION before Harding, J., at April Special Term, 1928, of 
MECIZLENBURQ. 

On 22 July, 1922, the Charlotte Consolidated Construction Company, 
conveyed a lot on East Morehead and Oriole avenues or streets to Z. V. 
Kendrick and wife. The land was divided into two lots. The plaintiff 
owns lot B fronting on Oriole Avenue and the defendant owns lot A at 
the intersection of Oriole Avenue and East Morehead Street. Both the 
plaintiff and the defendant derived the title from Eendrick. The deeds 
from Kendrick to the plaintiff and defendant contained among others 
the following restrictions: "The lots of land hereby conveyed shall be 
used for residential purposes only and not otherwise, and there shall not 
a t  any one time be more than one residence or dwelling-house on any one 
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lot," etc. The defendant proposes to erect on his lot an apartment house 
several stories in height. Whereupon the plaintiff instituted the present 
action to restrain the defendant from so doing upon the ground that the 
construction of an apartment house would violate the restrictions con- 
tained in the deed. The defendant contended that the restrictions were 
not enforceable because the character of the community had been 
changed by the expansion of the city resulting in a fundamental change 
in the essential character of the property referred to. 

The controversy was submitted to the trial judge who found that the 
restrictions had been violated in many instances set out in his findings 
and that in the development there were gas stations, a woman's club 
building, grocery stores, a large laundry building, a market, and apart- 
ment houses, one large apartment house having been erected just across 
the street in front of the property in controversy and another contem- 
plated on Oriole Street. 

After setting out the various violations of the restrictions the court 
further finds as follows: "The court further finds as a fact that the 
character of the community has been changed by the expansion of the 
city and the spread of industry and other causes resulting in a substantial 
subversion or fundamental change in the essential character of the prop- 
erty herein referred to. That changed conditions resulting from the 
natural growth of the city bringing industry, traffic and apartment 
houses, clubs, mosques, and churches into such close proximity to the 
restricted area or property herein described as to render it undesirable 
for the purpose to which i t  is restricted. That violations of the re- 
strictions have been so general as to indicate and in  fact do indicate the  
purpose and intention on the part of the residents of the community 
to abandon the general scheme or purpose in this immediate section. 
. . . The court further finds as a fact that it is inequitable and un- 
just to require the enforcement of the restrictions and that it is detri- 
mental and injurious to the market value of the property, and if said re- 
strictions are permitted to continue, that it will retard the advancement 
and upbuilding of the property for the purposes for which it can be 
best used.'' 

From the judgment so rendered plaintiff appealed. 

Fred B. Helms for plaintiff. 
R. A. Wellons for defendant. 

BROGDEN, J. There is no allegation and no finding of fact to tho 
effect that the property in controversy was a part of a general plan or 
scheme. The trial judge found as a fact that by reason of the growth 
and expansion of the city the essential nature and character of the prop- 
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e r t y  h a s  been changed. T h e  record discloses ample  evidence t o  support  
t h e  findings of t h e  t r i a l  judge. These findings of f a c t  b r ing  t h e  case 
squarely within t h e  principle announced by  th i s  Cour t  i n  Starkey v.  
Cardner, 1 9 4  N. C., 74, 138 S. E., 408. I n  t h a t  case i t  was  sa id :  "The 
weight of au thor i ty  is t o  t h e  effect t h a t  if substantial,  r ad ica l  a n d  
fundamenta l  changes have taken place i n  a development pl.otected by re- 
strictive covenants t h a t  courts of equi ty will  not enforce t h e  restriction. 
T h e  underlying reason is, we  apprehend, t h a t  such changes destroy t h e  
un i formi ty  of t h e  p l a n  a n d  t h e  equal  protection of t h e  res'triction." 

T h e  authori t ies  upon  t h e  subject a r e  set out  i n  t h e  Starkey case a n d  
we deem i t  unnecessary to  repeat  them here. 

Affirmed. 

BESSIE MAY BUOKNER v. BLACK MOUNTAIN RAILWAY COMPANY. 

(Mled 23 May, 1928.) 

1. Railroad--Operation-Accidents to Trains--Sufflciency of Evidence of 
Negligence--Nonsuit. 

Evidence tending to show that the plaintiff was a passenger on defend- 
ant's train, and was injured by the negligence of defendant's crew in 
leaving the car in which plaintiff was riding on the track without having 
the brakes on, and that the car started rolling down grade, and that  the 
plaintiff jumped from the car to save herself from imminent; peril, is sum- 
cient to sustain a verdict in  her favor. 

2. Evidenc-Expert Tostimony-Competency of Testimony. in Explana- 
tion. 

Where an expert witness testifies in answer to a hypothetical question 
that he had an opinion a s  to the cause of the injury in suit, but that  this 
opinion was not satisfactory to himself, and then in answer to a question 
asked him by the court testifles: "If I should have to express an opinion, 
I should naturally think that  the injury she sustained was; the cause of 
her condition thereafter, but this condition could have been caused with- 
out such injuries. That is why I say I have no satisfactory opinion as  to 
the cause of her injuries" the reply to the question asked by the court is 
competent for the purpose of explaining why the witness did not have a 
satisfactory opinion a s  to the cause 09 plaintiffs condition. 

Where a witness testifles a t  the trial, depositions formerly taken of his 
testimony are incompetent for corroboration when they a r e  not signed 
by him or  the stenographer who transcribed them, nor properly certified 
to  a s  such, and bearing "no extrinsic evidence of their correctness or 
accuracy." 
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APPEAL by defendant from Moore, J., at October Term, 1927, of 
YANCEY. NO error. 

Actlon to recover damages for personal injuries sustained by plaintiff 
while a passenger of defendant company. 

From judgment upon the verdict sustaining plaintiff's allegations of 
actionable negligence, and assessing damagw which plaintiff is entitled 
to recover of defendant f i r  her injuries, defendant appealed to the 
Supreme Court. 

Watson, Hudgins, Watson & Pouts for  plaintiff. 
J. J. McLaughlin, Charles Hutchins and Pless & Pless for defendant. 

CONKOR, J. On or about 19 April, 1926, plaintiff was a passenger on 
defendant's train, running from Kona in Mitchell County, to Dellinger, 
N. C. When the train reached Micaville, the engine was detached from 
the car in which plaintiff was sitting, leaving the car standing on de- 
fendant's track. The train crew left the car, without putting the brakes 
on. The engine proceeded to a sidetrack, to do some switching. The car 
in which the plaintiff had been riding immediately began to roll back- 
ward, down grade. The railroad track from Kona up to Micaville is 
up grade and crooked. There is a river on one side of the track, and a 
mountain on the other. As the car began to roll down the track, plain- 
tiff got up from her seat, and went to the rear of the car. As the car 
was rolling faster and faster down the track, plaintiff became frightened. 
She jumped from the rear of the car to the ground, and was injured. She 
testified that she jumped because she knew about the curves in the track, 
and because she was apprehensive that the car would leave the track, 
and plunge into the river. She thought it was safer to jump from the 
moving car, than to remain in it. She further testified both as to the 
nature and extent of the injuries which she sustained when she jumped 
from the rolling car to the ground. She became a mother about three 
and a half months after she was injured. 

The evidence offered by plaintiff tended to sustain her allegations of 
actionable negligence on the part of the defendant. I t  was properly sub- 
mitted to the jury. Defendant's assignments of error on its appeal to 
this Court from the judgment on the verdict have been carefully con- 
sidered. They cannot be sustained. 

Dr. Robinson, an expert witness on behalf of the plaintiff, testified in 
corroboration of her testimony as to the nature and extent of her in- 
juries. I n  answer to a hypothetical question, he testified that upon the 
facts stated therein, he had an opinion as to the cause of her injuries, 
but that this opinion was not satisfactory to himself. I n  response to a 
question addressed to him by the court, the witness said: "Well, if I 
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should have to express an opinion, I should naturally think that the 
injury she sustained, when she jumped from defendant's train, w:s the 
cause of her condition thereafter, but this condition could have been 
caused without such injuries. That is why I say I have no satisfactory 
opinion as to the cause of her injuries." This testimony was admitted 
over defendant's objection, and subject to its exception. The probative 
force of the testimony, if any, was very slight. The witness' reply to the 
question of the court was in  effect an explanation of why he did not 
have a satisfactory opinion as to the cause of plaintiff's condition, as 
stated in the hypothetical question. I t  was competent for that purpose. 
Riggs v. R. R., 188 N. C., 366. I t  was subject to the tests ordinarily 
applied to the evidence of witnesses other than experts. Hedgepeth v. 
Coleman, 183 N. C., 309. 

Prior to the trial, the deposition of G. E. Elliott, whcl was the only 
other passenger on the car at the time plaintiff jumped therefrom, had 
been taken by defendant at  Johnson City, Tennessee. This witness was 
present at  the trial, and testified in behalf of defendant. For the purpose 
of corroborating the testimony of this witness, defendant offered in evi- 
dence several pages of what purported to be his deposition. Upon plain- 
tiff's objection this evidence was excluded. The paper-writing offered 
as the witness' deposition was not signed by him; there was no evidence 
tending to show that said paper-writing was signed by the stenographer, 
or certified by the commissioner as the witness' deposition. I t  had not 
been filed in the Superior Court of Yancey County. I n  the absence of 
any evidence tending to show that the pages of the purported deposi- 
tion, offered by defendant, contained a true and corral; statement of 
what the witness had testified, at the time his deposition was taken, these 
pages were properly excluded. The record does not disclose what the 
witness Rozier would have replied to  the question as to whether he could 
identify the pages offered by defendant as  the testimony of the witness, 
G. E. Elliott, at  the time his deposition was taken a t  Johnson City. 
The exception to the exclusion of the answer of the witness to the ques- 
tion is, therefore, not presented to this Court for review, upon defendant's 
appeal. Barbee v. Davis, 187 N. C., 78. We cannot presume that the 
witness would have replied that he could identify the paper-writing as 
the deposition of G. E. Elliott. H e  had testified that the deposition was 
taken by a stenographer and transcribed by her; there was no evidence 
tending to show that the witness had ever seen the paper-writing, which 
purported to be the deposition. 

Defendant further excepted to an instruction contained. in the charge 
of the court to the jury. While this instruction, as same appears in the 
case on appeal, is not clear, and is admittedly confusing with respect to 
the burden of proof on the first issue, defendant's assignment of error 
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based on i ts  exception cannot be sustained. There is no error in the in- 
struction, for which the  defendant is  entitled t o  a new trial. We think 
i t  sufficiently appears therein tha t  the  jury were instructed that  the  
burden upon this issue was upon the plaintiff, and that  if the jury should 
fai l  to find the facts to  be as she contended, they should answer the issue, 
'30." T h e  judgment is  affirmed. There is  

N o  error. 

STATE v. BEN JOHNSON. 

(Filed 23 May, 1928.) 

1. Intoxicating Liquor - Criminal Prosecution - Burden of Proof-Di- 
rected Verdict. 

On the trial of a criminal action the State has the burden of showing 
defendant's guilt beyond a reasonable doubt, and where the defendant, 
a witness in his own behalf, indicted under our prohibition statute, ad- 
mits that he has made a purchase of whiskey, but does not state when 
or where, the burden is on the State to show that the purchase was 
made within two years, and made within the State, and an instruction 
directing a verdict on the issue against the defendant is reversible error. 

2. Criminal Law-Requests for Instructions--When Request for Directed 
Verdict Should be Mad-Evidence-Intoxicating Liquor. 

Where under an indictment for the purchase of intoxicating liquor, the 
State fails to prove the purchase within two years, the failure of such 
proof should be taken advantage of by the defendant by a request for an 
instruction directing a verdict in his favor. 

3. Intoxicating LiquolLCriminal Prosecution-Evidence. 
Where on a trial for the purchase of intoxicating liquor the defendant 

admits the purchase, but does not state where or when the purchase was 
made, the exclusion of evidence offered by the defendant, which might 
have shown that the purchase was not made within two years, or made 
within the State, is reversible error. 

CRIMINAL ACTION before Moore, J., a t  November Term, 1927, of 
RUTHERFORD. 

The defendant was charged with the  unlawful possession, furnishing, 
transporting, purchasing and selling of intoxicating liquors. The  evi- 
dence tended to show that  on or about 31 July,  1927, the defendant pro- 
cured, transported and furnished to one George Porter  a small quantity 
of whiskey which Porter  drank, the  defendant drinking no portion 
thereof. Porter  was arrested for being drunk and after his  arrest stated 
to  the officers that  the defendant had purchased and given the whiskey 
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to him. The defendant testified in his own behalf and denied the state- 
ments of Porter. While the defendant was on the witness stand and 
during cross-examination he twtified : "I bought some liquor one time 
from Walt Davis, paid $1.50 a pint for it. H e  lives at  Sulphur Springs.'' 
Thereupon in response to a question from the court the witness testified 
that he got a pint from Davis and left it in the woods. 'Thereupon the 
trial judge said: "Let a verdict of guilty be entered. Gentlemen of the 
jury, if you believe the defendant's own statement about .it, you will re- 
turn a verdict of guilty. Take the case.'' 

From the judgment of imprisonment for a term of one year to be 
worked on the roads the defendant appeals, assigning errclrs. 

Attorney-General Bvummitt and Assistant Attorney-Gemral Nash f o r  
the State. 

T .  J .  Moss for defendant. 

BROQDEN, J. I t  will be observed that the peremptory instruction of 
the trial judge to the jury was apparently based upon a statement by 
the defendant on cross-examination relating to the purchase of a pint of 
liquor from Walt Davis rather than upon the testimony offered at  the 
trial upon the bill of indictment. I t  does not appear that the defendant 
purchased the liquor from Davis within two years, or indl?ed whether it 
was purchased within the State of North Carolina. The burden of proof 
is on the State to show that the crime was committed within two years, 
and a failure to make such proof should be taken advantage of by the 
defendant by a request to instruct the jury. 8. v. Elrancis, 157 N.  C., 
612, 72 S. E., 1041, S. v. B r i d l e y ,  193 N. C., 747, 138 S. E., 138. The 
record discloses, however, that after the court had directed a verdict 
counsel for defendant stated that he had further evidence and the court 
remarked, "It  wouldn't help you any." Thus the defendant was pre- 
cluded from offering evidence as to when and where the purchase from 
Davis had been consummated if such evidence was available. The prin- 
ciple covering this case, as disclosed by the record, is thus declared in 
S. v. Hardy, 189 N.  C., 799, 128 S. E., 152. "In S. v. Estes, 185 N .  C., 
752, it is held that i t  is a recognized principle that a trial judge is not 
justified in directing a verdict of guilty in  a criminal action, but where 
as an inference of law the uncontradicted evidence if accepted as true, 
establishes the defendant's guilt, it is permissible for the court to in- 
struct the jury to return a verdict of guilty if they find the evidence 
to be true beyond a reasonable doubt. The law in this State, as r e  
peatedly declared by this Court, is that a plea of not guilty, to a criminal 
charge, at once calls to the defense of defendant the presumption of 
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innocence, denies the credibility of evidence for the State; and casts 
upon the State the burden of establishing guilt beyond a reasonable 
doubt. S. v. Singleton. supra. T h a e  words are not mere formalities, but 
express vital principles of our criminal jurisprudence and criminal pro- 
cedure. These principles ought not to be readily abandoned, or worn 
away by invasion. As said by Just ice Hall, I n  re Spier, 12 N. C., 492, 
nearly a century ago, 'Although a prisoner, if unfortunately guilty, may 
escape punishment in  consequence of the decision this day made in his 
favor, yet it should be remembered that the same decision may be a 
bulwark of safety to those who, more innocent, may become the subjects 
of persecution, and whose conviction, if not procured on one trial, might 
be secured on a second or third, whether they were guilty or not.' ?' 

New trial. 

M. FEIGEL & BROTHER, INCORPORATED, V. CAROLINA WOOD 
PRODUCTS COMPANY. 

(Filed 23 May, 1928.) 

Contracts-Performance or Breach-Acts Held Not a Bresch-Nonsuit. 
In a contract for two hundred barrels of shellac, shipments to come 

forward biweekly, buyer to advise when shipments to commence and num- 
ber of barrels to be included in each shipment: Held, an order by the 
buyer of two barrels of shellac to be shipped every two weeks until 
further notice is not so unreasonable as to amount to a breach of the 
contract by the buyer, and the buyer's motion of nonsuit is properly 
entered in the seller's action for breach. 

APPEAL by plaintiff from Oglesby, J., at November Term, 1927, of 
BUNCOMBE. 

Civil action to recover damages for an alleged breach of contract. 
Plaintiff declares on a written order dated 21 November, 1925, for 

200 barrels of shellac, which order is signed by the defendant and con- 
tains, among other things, the following provision : 

"Shipments to come forward in biweekly shipments, we (defendant) 
to advise when shipment to commence and number of barrels to be in- 
cluded in shipment." 

After the exchange of a number of letters, the plaintiff, on 24 May, 
1926, wrote the defendant that if shipping instructions were not given, 
within a reasonable time, i t  would consider the contract breached and 
proceed accordingly. I n  answer, the defendant, on 28 May, instructed 
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the plaintiff that, in accordance with the terms of the order, 2 barrels 
of pure white shellac might be shipped every two weeks until further 
notice. 

Plaintiff regarded these instructions so unreasonable as to amount to 
a breach of the contract; and instituted this suit to recover damages 
therefor. 

From a judgment of nonsuit entered on motion of defendant at the 
close of plaintiff's evidence, plaintiff appeals, assigning error. 

Isadora Shapiro and Harkins d? Van Wimkle for p!aintiff. 
Barnard d3 Heazel for defendant. 

STACY, C. J. I t  was earnestly insisted on the argument that no con- 
tract had been shown, as the defendant's order was not to be binding 
until approved by the plaintiff in New York, and no such approval ap- 
pears from the evidence. 

Conceding without deciding that the evidence is sufficient to establish 
a binding contract between the parties, as alleged by the plaintiff, still 
the judgment of nonsuit would seem to be correct unlesis the shipping 
instructions of the defendant were so unreasonable as to amount to a 
breach of the contract, which we cannot hold. They were within the 
letter of the agreement, and it is the simple law of contract that "as a 
man consents to bind himself, so shall he be bound." Elliott on Con- 
tracts (Vol. 3 ) )  sec. 1891; Nash v. Royster, 189 N. C., 408, 127 S. E., 
356; Clancy v. Ov@man, 18 N. C., 402. 

Affirmed. 

J. H. BOLCH v. E. L. SHUFORD ET AL. 

(Filed 23 May, 1928.) 

Triai-NoneuitNonsuit Should Not Be Entered on Con$Ucting Evi- 
dent-uestions for Jury-Partnership. 

In an action to enforce a contractor's lien, where the evidence is con- 
flicting as to whether the contractor and the owner were in partnership, 
sharing the profits and losses in the construction of a building, and the 
defendant is the present owner by deed: Held, upon conflicting evidence 
upon this question, an issue is raised for the jury to determine, and a 
judgment as of nonsuit thereon is improperly entered. 

CIVIL ACTION before Townsend, Special Judge, at Special Term, 1927, 
of CATAWBA. 
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On or about 1 May, 1926, the defendant Shuford owned a lot on Mel- 
rose Avenue in that section of Asheville known as Gracelynn, and on 
said date plaintiff alleges he was employed by the owner to erect a 
dwelling-house on said lot; that the dwelling-house was erected, and 
that there is due the plaintiff the sum of $931.90. The evidence tended 
to show that on 22 October, 1926, the defendant Shuford and wife con- 
veyed the property to his codefendants, Michalove and Pearlman, and 
that thereafter on 1 November, 1926, and within six months from the 
completion of said dwelling-house plaintiff filed a lien upon the premises 
as provided by law and this action was instituted to enforce the lien. I t  
seems that judgment was taken by default against Shuford, but the d e  
fendants, Michalove and Pearlman, filed an answer admitting that they 
were the purchasers of said property from Shuford and alleging as a 
defense that as a matter of fact the plaintiff and said Shuford were 
partners in the construction of said house, and that therefore the effort 
of plaintiff to file a lien on the property was "merely" a scheme or a 
device of plaintiff, J. H. Bolch, and E. L. Shuford to try to compel 
these defendants to pay an additional sum over and above what they 
agreed to pay for the property when purchased from said E. L. Shu- 
ford. The alleged partnership agreement was introduced in evidence and 
tended to show that plaintiff was to receive an eqnal share of the profits 
upon "the two houses which said Bolch and Shuford are building on 
said Shuford's lots near Asheville." Plaintiff denied that any partner- 
ship existed between him and Shuford and testified further that the 
written agreement relied on by the defendants, Michalove and Pearl- 
man, did not cover the house in controversy. 

At the conclusion of all the evidence judgment of nonsuit was entered 
and the plaintiff appealed. 

J.  W .  Aiken for plaintiff .  
A. A. Whitener for defendants. 

BROGDEN, J. The main question involved in the appeal is whether or 
not a partnership existed between the plaintiff and defendant Shuford 
with respect to the construction of the house upon which plaintiff filed 
a lien. 

"When the facts are undisputed, what constitutes a partnership is a 
question of law, and the usual, not the universal, test is participation in 
profits and losses attending the enterprise.'' Webb v. Hicks,  123 N .  C., 
241, 31 S. E., 479; Kootz v. T u v h n ,  118 N .  C., 393, 24 S. E., 776; 
Lance v .  Butler, 135 N. C., 422, 47 S. E., 488; Trus t  Go. v .  Ins. Co., 
173 N.  C., 558, 92 S. E., 706; Machine Co. v .  Morrow, 174 N .  C., 198, 
93 S. E., 722; Gurganus v.  Mfg .  Co., 189 N .  C., 202,126 S. E., 423. 
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However, in the case at bar the facts are in dispute. Plaintiff testi- 
fied that he was not a partner and that the written agreement offered in 
evidence to prove the partnership did not cover the house in controversy. 
An issue of fact was thus sharply drawn and the question should have 
been submitted to the jury. 

Reversed. 

FRANK H. BRADLEY v. A. M. CHURCH. 

(Filed 23 May, 1928.) 

Wills-Construction-Estates and Interests Created-Rule in Shelley's 
Case. 

The terms of a devise of lands for life with remainder to the heirs of 
the body of the first taker fall within the rule in Shelley's case, and as a 
construction of law, the title in fee passes to the first taker, without re- 
gard to the intent of the testator. 

APPEAL by defendant from Schenck, J., at November Te,rm, 1927, 
of CALDWELL. Affirmed. 

Squires & Whisnunt for plaintiff. 
Self & Bagby for defendant. 

ADAMS, J. The plaintiff brought suit to recover a tract of land and 
damages for its wrongful detention. The complaint was c!enied and the 
title was put in issue. The controversy, was heard upon an agreed state- 
ment of facts and judgment was given in favor of the plaintiff. The 
defendant excepted and appealed. 

Both parties claim under the will of John C. Link, the fifth item of 
which is as follows: "Of my lands west of a direct line from said white 
oak corner to a stake in the middle of the Double Shoals public road 
where said road crosses my northern boundary line, except the twenty 
acres devised to L. Pinkney Link, I give and devise one-fourth part to my 
daughter, Harriet Adeline White, in fee; one-fourth part to my daugh- 
ter, Malissa Catherine Fisher, in fee; one-fourth part to my daughter, 
Bnnie Elizabeth Moose, in fee; one-fourth part to my daughter, Sarah 
Louellen Mull, for the term of her natural life, remainder in fee to the 
heirs of her body." 

The question is whether the devise of a one-fourth part of the testa- 
tor's lands to his daughter Sarah Louellen Mull "for the term of her 
natural life, remainder in fee to the heirs of her body" conveys title in 
fee. I t  can hardly be contended that it does not fall within the rule in 
Shelley's case: '(When an ancestor, by any gift or conveyance, taketh 
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an estate of freehold, and in the same gift or conveyance an estate is 
limited, either mediately or immediately, to his heirs in fee or in tail, 
the word heirs i s  a word of limitation of the estate, and not a word of 
purchase." 1 Coke, 104. 

The appellant takes the position that  the devise indicates the testator's 
intention to give to Sarah Louellen Mull nothing more than a life estate. 
However plausible this contention may be we are confronted with the 
principle that the rule in Shelley's case is not a rule of construction, but 
a rule of law, and therefore whatever the  testator's intention may ha re  
been if he devises property, as in  this case, to the  first taker for life, 
with remainder in  fee to his heirs or the heirs of his body, and there are 
no superadded words, the rule applies and the  whole estate rests in  the 
first taker. Xichols v. Gladden, 117 N. C., 498; Reid v. Neal, 182 N.  C., 
192; Hampton v. Griggs, 184 N.  C., 13;  Bank v. Dortch, 186 X. C., 510; 
Hartman v. Flynn, 189 N. C., 452; Benton v. Baucom, 192 N .  C., 630; 
Xartin v. li'nowles, ante, 427. 

I t  is conceded that if Sarah Louellen Mull acquired a fee to her part  
of the land there is no error in the judgment. 

Affirmed. 

-4. L. THOMPSON v. R'ORTH CAROLIKA RAILROAD COMPASY. 

(Filed 23 May, 1928.) 

Negligence - Proximate Cause - Negligence to Be Actionable Must Be 
Proximate Cause--Nonsuit. 

Negligence is not actionable unless it causes, or contributes in causing 
the injury in suit, and where the evidence discloses that it was i~ide- 
pendently and entirely caused by an act of a third person, a judgment 
as of nonsuit shonld be entered thereon. 

APPEAL by defendant from Harding, J., a t  November Term, 1927, of 
GUILFORD. 

Civil action to recover for a personal injury which necessitated the 
amputation of plaintiff's leg about six inches below the knee, alleged 
to have been caused by the negligence of the defendant's lessee, the 
Southern Railway Company. 

The injury occurred about 3 :I5 a. m. on the morning of 8 July, 1924, 
while the plaintiff was sitting in  his H u p  roadster a t  the Jackson Street 
railroad crossing in the city of Greensboro, N. C., about 20 or 25 feet 
from the defendant's tracks, waiting for two freight trains to pass, one 
going northward on the north-bound track and the other running south- 
ward on the south-bound track, when a truck driven along the street by 
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some unknown person, hit the rear of plaintiff's automobile, pushed his 
car against the moving train, and as plaintiff jumped from his roadster, 
in an effort to save himself, one of his legs was caught beneath the wheels 
of the moving train and crushed to such an extent as to require amputa- 
tion. The driver of the truck was never apprehended. 

The usual issues of negligence, contributory negligence and damages 
were submitted to the jury and answered in favor of plaintiff. From 
the judgment entered thereon, the defendant appeals, ass'igning errors, 
relying chiefly upon its exception to the refusal of the court to grant 
its motion for judgment as of nonsuit. 

H. L. Koontz and Banlcs H.  Mebane for plaintiff. 
Hobgood, Alderman & Vimon for defendant. 

STACY, C. J., after stating the case: The negligence alleged is that the 
defendant's lessee, the Southern Railway Company, failed to comply 
with the ordinances of the city of Greensboro, (1) requiring a flagman 
to be stationed at Jackson Street crossing, (2) requiring "that every 
railroad company shall keep the street crossing sufficiently lighted to 
enable the public to see moving trains after dark," (3) providing that 
"no railroad engine or train shall run or be propelled at  a greater rate of 
speed than twenty miles an hour within the city," (4) providing that 
"it shall be unlawful for any railroad company to allow two engines or 
trains to cross any street in the city at  the same time from opposite direc- 
tions," (5) providing that all railroad companies, having: tracks in the 
city of Greensboro, shall board the grade crossings with oak planks of 
the thickness of the height of the rail. 

A number of interesting questions are debated on brief:, but a careful 
perusal of the record leaves us with the impression that under the de- 
cisions in Ballingm 0. Thomas, ante, 517, Lineberry *u. R. R., 187 
N. C., 786, 123 S. E., 1, Har tm  v. Telephow Co., 146 N. C., 429, 
59 S. E., 1022, and the principles they illustrate, the evidence offered 
on the hearing, taken in its most favorable light for the plaintiff, fails 
to show any tort liability on the part of the defendant, or its lessee, for 
which the plaintiff may recover in damages. For this reason, we think 
the defendant's motion for judgment as of nonsuit should .have bee,n 
allowed. 

One may be ever so negligent, but unless such negligence proximately 
produces injury to another, no action for damages can be maintained 
therefor. Drum v. Miller, 135 N.  C., 204, 47 S. E., 421. I n  other words, 
to constitute actionable negligence, there must be both negligence-the 
breach of some duty owed to the plaintiff-and injury proximately re- 
sulting therefrom. Hurt v. Power Co., 194 N.  C., 696. 

Reversed. 
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0. D. WALLACE, B. C. WALLACE AXD L. C. WALLACE, COPARTNERS, TRAD- 
IXG A S D  DOING BUSINESS UNDER THE FIRM N*~ME O F  WALLACE BROS., 
V. R. B. PHILLIPS AND MAGGIE PHILLIPS, HIS WIFE; MAMIE PHIIr  
LIPS, KENNETH PHILLIPS, GURNIE PHILLIPS, SWANNIE PH1I.- 
LIPS, FLOSSIE PHILLIPS, HUGH PHILLIPS, ALICE PHILLIPS, 
EARL PHILLIPS, AND MAMIE PHILLIPS, ADMINISTRATRIX OF R. E. 
PHILLIPS, DECEASED; AND MAGGIE PHILLIPS, GUARDIAN AD LITEM 
OF HUGH PHILLIPS, ALICE PHILLIPS AND EARL PHILLIPS. 

(Filed 23 May, 1928.) 

1. Partition-Actions for Partition-Conclusiveness of Judgment Therein 
-Parties Concluded-Matters Concluded. 

While a proceeding to partition land among tenants in common cannot 
confer title, but is only a division among the tenants of the land held in 
common under the title they had, the judgment therein is conclusive 
among the parties and privies, and conclusive of their interest in the 
lands partitioned. 

2. Husband and WifHifts to W i f d u s b a n d  is Estopped by Partition 
in Which He Acknowledges a Remainder to Her. 

Where a bankrupt is allotted an undivided interest in certain lands as 
his homestead and the remainder in the undivided interest in such lands 
is sold to make assets, and a t  the sale it is bought by the wife of the 
bankrupt, and the land is partitioned by order of court, and in the parti- 
tion proceeding the husband acknowledges the interest in remainder of his 
wife: Held,  the judgment in the partition proceeding estops the hus- 
band from denying the interest of his wife, and operates as a gift to her. 

3. Fraudulent Conveyances-Remedies of Creditors-Pleadings-Allega- 
tions Necassary to Set Aside Gift to Wife. 

In order for a creditor of a husband to set aside a gift to his wife as 
fraudulent against creditors, his complaint must allege that at the time 
of the alleged gift the donor had not retained property fully sufficient and 
available to pay his then existing creditors, and in the absence of such 
allegation a demurrer thereto is good. 

APPEAL by plaintiffs from Oglesby, J., a t  December Term, 1927, of 
MOORE. Affirmed. 

The material allegations of the complaint: 
(1) The plaintiffs allege that  on 7 December, 1908, John  McKenzie 

and Lydia McKenzie, his wife, made, executed and delivered, to  Chas. 
A. Jones and the defendant, R. B. Phillips, a deed to three certain tracts 
of land, describing same, i n  Moore County, which deed was duly re- 
corded in the office of the register of deeds for said county, on 8 January,  
1909. Tha t  by the said deed R. B. Phillips became the owner of one- 
half undivided interest in said land. 

(2)  On  30 April, 1911, R. B. Phillips filed a voluntary petition in 
bankruptcy in the United States District Court for  Eastern District of 
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North Carolina, and was duly adjudged a bankrupt about 1 May, 1911. 
That D. A. McDonald, about 31 May, 1911, in pursuance of the pro- 
visions of the bankrupt act was duly elected trustee, qualified and took 
possession and charge of the estate of R. B. Phillips. 

(3) That on 17 June, 1911, the undivided one-half interest in the be- 
fore mentioned three tracts of land under the provisions of the bankrupt 
act was allotted to R. B. Phillips as his homestead. 

(4) That about 1 April, 1912, the said trustees in bankruptcy pur- 
ported after due advertisement to offer and sell the alleged reversionary 
interest in the homestead of R. B. Phillips, subject to the homestead in- 
terest therein in and to the three tracts of land before me.itioned. R. L. 
Burns became the last and highest bidder for the purported interest at  
the price of $251, and purported to assign and transfer his bid to Maggie 
Phillips, defendant, wife of R. B. Phillips. A purportell deed, dated 
11 April, 1912, was made to her by D. A. McDonald, trur:tee aforesaid, 
for the reversionary interest in said land. 

(5) That on 15 January, 1913, R.  B. Phillips and wife, Maggie Phil- 
lips, defendants in this action, brought a special proce(3ding against 
Chas. A. Jones, to partition said lands, alleging that R. 13. Phillips at  
said time was the owner of a life estate and Maggie Phillips the re- 
versionary interest in onehalf of said land at his death, and the said 
Chas. A. Jones the other half interest. Commissioners were duly ap- 
pointed and the land partitioned and the land allotted to the respective 
parties. Lot No. one, was allotted and assigned to R. B. Phillips and 
Maggie Phillips, describing same by metes and bounds. 

(6) That on 24 January, 1918, the plaintiffs in this action brought 
an action against the defendant, R. B. Phillips, in the Superior Court 
of Moore County, and recovered judgment for $1,239.75 and costs, with 
interest on $328.46 from 10 January, 1917. Interest on $500 from 26 
June, 1917, interest on $411.29 from 23 January, 1918. The judgment 
was rendered 11 February 1918, and docketed on judgment docket of 
said county 19 February, 1918. That most of the indebtedness of the 
eaid R. B. Phillips was contracted long before 10 January, 1917. 

(7) The plaintiffs allege that the purported sale and deed from D. A. 
McDonald, trustee, to Maggie Phillips, the defendant, was illegal and 
void. R. B. Phillips was and is now the owner and the lien of plaintiffs' 
judgment creditors attached. That the $251, the price oE the bid for 
the land was furnished by and was money .of R. B. Phillips, the said 
Maggie Phillips being wholly insolvent, and the land was bid in by 
R. B. Phillips' attorney at his instance. That the "said purported sale 
and said purported purchase and the acquisition by the defendant, Mag- 
gie Phillips, of said purported deed, was brought about by the said de- 
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fendants, and each of them, with the intent and the purpose of de- 
frauding the creditors of the said R. B. Phillips, including the plain- 
tiff s." 

(8) The allegation is made in the partition proceedings, with like 
intent, the said Phillipses received more than a half interest and more 
than they were entitled to have allotted to them, and that R. B. Phillips 
paid to Chas. A. Jones the extra consideration. That for the reasons 
stated, R. B. Phillips is the real owner of the land and plaintiffs7 judg- 
ment against R. B. Phillips is a lien on the land. 

( 9 )  That since the execution and delivery of the purported deed 
aforesaid, from D. A. McDonald, trustee in bankruptcy of R. B. Phillips, 
to Maggie Phillips, the defendant, R. B. Phillips, while the indebted- 
ness to plaintiff from R. B. Phillips herein alleged subsisted, has fur- 
nished large sums of money from time to time and made many and very 
valuable improvements upon said tract of land, described as Lot No. 1 
in said partition proceeding, and has made said improvements and made 
contributions from his own funds thereto for the purpose of cheating 
and defrauding his creditors of the money invested upon said land, in- 
cluding the plaintiffs, and the defendant, Maggie Phillips, has partici- 
pated knowingly in said fraud, as the plaintiffs are informed and be- 
lieve, and so allege (while the indebtedness to plaintiffs from R. B. 
Phillips herein alleged subsisted)-added by amendment. 

(10) That the land allotted to R. B. Phillips, as his homestead, has 
greatly enhanced and increased in value and is now worth several thou- 
sand dollars and much more than the homestead interest to which the 
said R. B. Phillips is entitled therein under the laws and Constitution of 
the State, and has, furthermore, been enhanced in value greatly, by 
reason of improvements placed thereon by the said defendant, R. B. 
Phillips, from his own funds since the allotment of said homestead to 
the said R. B. Phillips, and the plaintiffs are entitled, in equity, to a re- 
allotment of the said homestead to the said R. B. Phillips, to the end 
that the excess in the value of said lands over and above the homestead 
of the said R. B. Phillips may be sold under the course and practice of 
the court to satisfy and discharge the indebtedness due to the plaintiffs 
upon the judgment of the plaintiffs aforesaid set forth, as the plaintiffs 
are advised, informed and believe, and so allege. 

Plaintiffs allege on account of the fraud, as before set forth, the pur- 
ported deed to Maggie Phillips is fraudulent and void as to the plain- 
tiffs, and ask it be set aside and declared void and decreeing the judg- 
ment of plaintiffs the first lien on the land and decreeing that the said 
lands in excess of the constitutional homestead of defendant, R. B. 
Phillips, be sold to pay their judgment. That the land of R. B. Phillips 
be reappraised and his homestead reallotted and the excess be sold and 



668 I N  T H E  SUPREME COURT. 1195 

applied on plaintiffs' judgment. The defendant, R. B. Phillips, died and, 
on motion duly made by plaintiffs, on 17 November, 1925, the children 
and heirs at law of R. B. Phillips were made parties defendants and 
duly served with summons. Thereafter, at September Term, 1926, a 
guardian ad litem was appointed for infant defendants and the guardian 
ad litem and the administrator of R. R. Phillips were made parties. 
Amended complaint and answer were filed, and the only material change 
is plaintiffs' allegation that on the death of R. B. Phillips the homestead 
terminated and ceased, this is denied by defendants. 

The defendants demurred ore tenzls to the plaintiffs' complaint, as not 
stating a cause of action specifically: 

"1. For that it does not appear that plaintiffs' debt was outstanding 
at  the time of the various acts of fraud alleged or that plaintiffs would 
be entitled to any relief with respect thereto, and any fraud complained 
of is not sufficiently alleged. 

"2. For that i t  appears from the complaint that all the title and 
rights of the defendant debtor, R. B. Phillips, in the prog~erty sought to 
be subjected, except as to the homestead itself, have been extinguished: 
(1) by the deed of the trustee in bankruptcy; and (2) by the partition 
proceeding set up in the complaint before plaintiffs' debt was in ex- 
istence, and does not affirmatively appear that plaintiffs' debt or judg- 
ment existed prior thereto. At the close of the argument, plaintiffs re- 
quested permission to amend paragraph of the complaint, by inserting 
the following: 'While the indebtedness to plaintiffs from R. B. Phillips 
herein alleged subsisted,' and announced that they would not amend in 
any further respect." 

"Thereupon, defendants renewed their motion and specifically pointed 
out as a ground for the demurrer as to the sufficiency of {amended para- 
graph and the rest of the complaint that, as amended, it does not state 
a cause of action and is insufficient for that it states or~ly conclusions 
of law with reference to the fraud alleged to have been perpetrated and 
does not state facts or conclusions of facts as required by the practice of 
the court and the statutes as to pleading, and specifically does not allege 
the insolvency of the defendant, Phillips, and that he did not retain 
sufficient property to pay his debts, or other facts from which fraud 
could be found." 

The court below rendered the following judgment: "This cause com- 
ing on and being called for trial and being heard upon the motion of 
the defendants, through their counsel, who demurred ore tenus to the 
complaint as not stating a cause of action and moved to dismiss the 
action for said reason and for specific objections thereto fully set out 
in  the oral argument; after hearing argument upon said demurrer and 
motion, the court is of opinion that the said demurrer of the defend- 
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ants should be sustained; and it is hereby sustained and the motion to 
dismiss allowed for said cause, and it is ordered that the plaintiffs pay 
the costs of this action to be taxed by the clerk, and that the defendants 
recover of the plaintiffs and their surety on their prosecution bond their 
costs of this action to be taxed by the clerk of the court." 

U. L. Spewe for plaintiffs. 
Gauin & Teague and Seawell & McPherson for defendants. 

CLARKSON, J. The following questions presented in brief of defend- 
ants, appellees, we think, from the record, cover practically the present 
controversy for our determination : 

"1. I s  the sale of the reversionary interest in the homestead of a 
bankrupt upon orders of the bankrupt court void, so that a creditor of 
the bankrupt whose debt arose several years after the sale and convey- 
ance of such reversion may still treat the property as being the home- 
stead of the bankrupt and subject to levy? 

"2. I n  this case, plaintiffs seek to set aside the deed of a trustee in 
bankruptcy as being a fraud on creditors; but it appears from the com- 
plaint that plaintiffs' debt arose long after such conveyance. Have 
plaintiffs any cause of action based on fraud in such conveyance? 

"3. Where a creditor attempts to follow the investment of a debtor 
(husband) in his wife's property upon the grounds of fraud, is an aver- 
ment in the complaint sufficient, which merely states that the invest- 
ment was fraudulent, without stating facts or particulars constituting 
the fraud, and especially without stating that the debtor was at the time 
of such investment insolvent and did not retain property fully sufficient 
and available to pay his debts then existing?" 

The first interesting question: See Wil l i am  v. Scott, 122 N .  C., p. 
545 and cases cited; Joyner v. Sugg, 131 N. C., p. 324; Wattem 7 i .  

Hedgepeth, 172 N .  C., at p. 314; Hartman, v. Flynn, 189 N .  C., p. 452. 
The record discloses that on 15 January, 1913, R. B. Phillips and wife, 
Maggie Phillips, brought an action against Chas. A. Jones to partition 
the lands which were originally deeded to Chas. A. Jones and R. B. 
Phillips, as tenants in common, each owning an undivided one-half in- 
terest. The Phillipses alleged i n  the partition proceeding that at the time 
R. B. Phillips zuas the owner of a; life estate and hfaggie Phillips the 
reversionary interest i n  me-half of said land. Commissioners were duly 
appointed and the land actually partitioned by metes and bounds and 
one-half allotted to R. B. Phillips and Maggie Phillips, in accordance 
with the petition. I t  must be conceded that all of the parties, who were 
sui juris, are bound by the final decree rendered upon the merits, without 
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fraud or collusion in the partition proceeding and the same is conclusive 
on the rights of the parties or their privies. 

I n  20 R. C. L., part sec. 57, p. 785, it is stated thus: "It is a well 
affirmed principle of law that a judgment or decree in a partition suit, 
when the court has jurisdiction over the parties and the subject-matter, 
is as conclusive between the parties upon all the material issues in the 
case which the court was called upon to examine, and which, under the 
pleadings, were tried and determined, as are judgments in other actions; 
but rights of defendants, as between themselves, which we1.e not brought 
to the attention of the court are not concluded." See Walker v. Walker, 
185 N .  C., 380; Cook v. Sink,  190 N .  C., 620; Randolpiz v. Edwards, 
191 N.  C., 334; Garris v. Tripp,  192 N .  C., 211; Valentine v. Granite 
Corp., 193 N.  C., 578. Ordinarily, when there is a partition of realty, 
by deed or action, between tenants in  common, it only severs the unity 
of possession and conveys no title. Here the parties changed the title 
and created a new one, at  least consented and agreed to a new title. 

By the solemn allegations of the petition and decree taken in connec- 
tion therewith, R. B. Phillips had a homestead life estate and Maggie 
Phillips the reversionary interest in the land in controvers,y. Conceding, 
but not deciding, that the sale of the reversionary interest to Maggie 
Phillips conveyed no title-then her husband owned i t  and in the peti- 
tion in  the partition proceeding, which he and she join in, it was ex- 
pressly alleged that he owned a life estate and she the reversionary 
interest. I t  was allotted to them in accordance with the petition. The 
petition was a solemn admission of her ownership of the reversionary 
interest. H e  recognized her right and if the deed to her was inoperative, 
he had a right to recognize and agree that i t  was operative and give this 
reversionary interest to her, provided, in accordance with C. S., 1007: 
" I f  property, at  the time of making such gift or settlement fully sufi- 
cient and available for the satisfaction of his then creditom be retained 
by such donor or sattler," and there is no actual intent to defraud. There 
is no allegation that he had creditors at  the time. The law presumes a 
gift to the wife. Carter v. Ozmdine,  193 N .  C., 478; Bank v. Crowder, 
194 N .  C., 312. 

The second question: we do not think plaintiffs can wstain. The 
partition proceeding was instituted 15 January, 1913. Yea:rs afterwards, 
on 24 January, 1918, plaintiffs instituted an action against R. B. Phil- 
lips and recovered a judgment duly docketed for $1,239.75, for debts 
contracted, most of them long before 10 January, 1917. There is no 
allegation that these debts were contracted before the partition in 1913, 
when, as we construe the facts of record, R. B. Phillips had a homestead 
life estate in  the land and Maggie Phillips a reversionary interest in 
fee actually allotted to them. 
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The controlling principle is stated in A m n  v. Walker, 165 N .  C., 
224, 227, 81 S. E., 162, as follows: "If the conveyance is voluntary, and 
the grantor did not retain property fully sufficient and available to pay 
his debts then existing, it is invalid as to creditors; but it cannot be 
impeached by subsequent creditors without proof of the existence of a 
debt at  the time of its execution, which is unpaid, and when this is estab- 
lished and the conveyance avoided, subsequent creditors are let in and 
the property is subjected to the payment of creditors generally." Sutton 
v. Wells, 177 N .  C., 524, 527, 99 S. E., 365; Tire Co. v. Lester, 190 
N. C., 411. 

The third question: we do not think plaintiffs can sustain. The 
plaintiffs were allowed to amend their complaint by adding "While the 
indebtedness to plaintiffs from R. B. Phillips herein alleged subsisted.'' 
R. B. Phillips had a homestead exemption in the land and Maggie Phil- 
lips the reversionary interest in fee, according to the partition decree. 
The plaintiffs' allegations are to the effect that while R. B. Phillips was 
indebted to the plaintiffs, he increased the value of his homestead ex- 
emptions by taking large sums of money that he should have paid the 
plaintiffs, his creditors, and made many and valuable improvements on 
his homestead tract. I t  is an old saying founded on good morals, that a 
man must be just before he is generous. He  must pay his debts first. 
I n  good conscience he should not be allowed to materially enhance the 
value of his homestead at  the expense of his creditors, and especially 
would this be so as in the present case, the reversionary interest goes to 
another than the creditors at  his death. This is an equitable and just 
principle. 

I n  the case of Michael v. Moore, 157 X. C., at p. 465, citing numerous 
authorities, i t  was said: "We entertain no doubt as to the plaintiffs' 
right to follow the fund invested by his debtor in improvements upon his 
wife's land. No principle is better settled by our decisions than the one 
that an insolvent debtor cannot withdraw money from his own estate 
and give it to another to be invested by him in the purchase or improve- 
ment of his property, and when i t  is done, creditors may subject the 
property so purchased or impro,ved to the payment of their claims." I n  
the above case, the facts show: "At the time of the transaction the de- 
fendant J. 0. Moore was insolvent. After plaintiff had exhausted his 
legal remedies by execution and supplemental proceedings, he instituted 
this proceeding for equitable relief." 

I n  Garland v. Arrowood, 177 N.  C., at p. 374, it is said: "The jury 
have found that there was no actual intent to defraud or, in other 
words, no mala mew, but if the defendant, the donor of the gift, failed 
to retain property fully sufficient and available for the satisfaction of 
his then creditors, the gift was void in law, without regard to the intent 
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with which i t  was made. Black v. Saunders, 46 N.  C., 67; Aman v. 
Walker, 165 N. C., 224; Michael v. Moore, 157 N .  C., 461!. The burden 
of at  least going forward with   roof of such retention of property is 
upon the defendant, where, as found in this case by the jury, there is a 
voluntary gift or settlement. Brown v. Mitchell, 102 N.  C., 347, 369; 
Tredwell v. Graham, 88 N. C., 208; Cook v. Guirkin, 119 N.  C., 13; 
Amalt v. Walker, supra." 

I n  Garland v. Arrowood, 179 N. C., 697, the issue submitted was: 
"Did the defendant, Luther C. Arrowood, at  the time he invested his in- 
dividual funds in  the improvements on the land of William Arrowood, 
known as the 'home place,' retain property fully sufficient and available 
for the satisfaction of his then creditors? The jury responded that he 
did not." I n  the opinion it is said: "We think that the land should be 
subjected to a lien for the increased value added to it, and no further.'' 

C. S., 1007, is as follows: "No voluntary gift or settlement of prop- 
erty by one indebted shall be deemed or taken to be void in  law, as to 
creditors of the donor or settler prior to such gift or settlement, by reason 
merely of such indebtedness, if property, at  the time of making such 
gift or settlement, fully sufficient and available for the clatisfaction of 
his then creditors, be retained by such donor or settler; but the indebt- 
edness of the donor or settler at  such time shall be held and taken, as 
well with respect to creditors prior as creditors subsequent to such gift or 
settlement, to be evidence only from which an intent to delay, hinder 
or defraud creditors may be inferred; and in any trial shrrll, as such, be 
submitted by the court to the jury, with such observaticlns as may be 
right and proper." 

I n  the Aman case, supra, at p. 227, it is held: "If the conveyance is 
voluntary, and the grantor retains property fully sufficient and available 
to pay his debts then existing, and there is no actual intent to defraud, 
the conveyance is valid." The allegations show a voluntary gift or set- 
tlement of property (many and very valuable improvements) by R. B. 
Phillips, while indebted to plaintiffs, on his homestead, thle reversionary 
interest being owned by Maggie Phillips. This, under the statute, is not 
to be deemed or taken to be void in law by reason merely of such in- 
debtedness, if property at the time of making such gift or settlement, 
fully sufficient and available for the satisfaction of his then creditors, 
be retained by such settler, and there is no actual intent to defraud. 
"This is made a condition precedent in order to bring a case within 
the operation of the act." Black v. Sanders, 46 N. C., at  p. 69. 

The defendants demur on the ground that the compla.int "does not 
allege the insolvency of the defendant, Phillips, and that he did not 
retain sufficient property to pay his debts." We think the complaint to 
be good should have alleged that at the time of making such gift or 
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settlement property fully sufficient and available for the satisfaction of 
his then creditors was not retained. This was a material ingredient of 
the cause of action and should have been alleged. When fraud is suffi- 
ciently pleaded, see Colt v. Kimball, 190 N. C., p. 171. 

The other matters we need not now consider. Fo r  the reasons given, 
the judgment of the court below is 

Affirmed. 

STEWART WINKLER v. LENOIR AND BLOKIWG ROCK LINES, 
INCORPORATED, ET AL. 

(Filed 23 May, 1928.) 

Malicious Prosecution-Termination of Prosecution-Actions Held Ter- 
minatedJustices of the Peace. 

While an action for damages for malicious prosecution depends upon 
the final determination of the criminal action upon which civil nction is 
based, the particular manner of the termination of the criminal action 
is not controlling so that the defendant therein is fully discharged; and 
\\-hen the justice of the peace continues it upon a request of the prose- 
cuting witness, and more than thirty days has passed without a trial, 
in which the prosecutor has remained inactire, the criminal proceeding 
is terminated under rule 15, C. S., 1500, restricting a continuance of a 
case by a justice of the peace to thirty days. 

_IFPEAL by plaintiff from XcEl roy ,  J., at  September Term, 1 9 2 i )  of 
WATAVGA. Rerersed. 

Action for n~alicious prosecution of plaintiff upon a warrant pro- 
cured by defendants, charging him with a crime. 

From judgment dismissing the action, upon defendants' motion, a t  the 
close of the evidence, plaintiff appealed to the Supreme Court. 

Trivet te  Le. Comer and Brown  Le- Bingham for plaintiff. 
F. -4. Linney and W .  C. Sewland for defendants. 

C o l u s o ~ ,  J. Plaintiff was arrested by a deputy sheriff of Caldmell 
County, pursuant to a warrant issued by a justice of the peace of said 
county, on 10 July,  1926. The warrant was issued a t  the request and 
upon the complaint of the defendant, L. L. Pipes, secretary of his co- 
defendant, Lenoir and Blowing Rock Lines, Inc. An  employee of the 
latter defendant, a t  the direction of its secretary, accompanied the 
deputy sheriff, and aided him in making the arrest. T h e  complaint upon 
which the warrant was issued charged that  plaintiff on 10 July,  1926, 
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did unlawfully transport passengers into Lenoir, wit;hout license, and 
on the schedule of the Lenoir and Blowing Rock Lines, Inc., in violation - 

of the statute. 
Immediately following his arrest, plaintiff was taken by the deputy 

sheriff, who had arrested him, before the justice of the peace, who had 
issued the warrant, for trial. At the request of plaintiff, the trial mas 
continued for one week. At the expiration of this week, and at the hour 
and place fixed by the justice of the peace, plaintiff appeared, and an- 
nounced his readiness for trial upon the warrant. The prosecutor was 
not present; no witnesses had been subpcenaed for the prosecution, and 
none were present. The justice of the peace thereupon informed the 
plaintiff that he could go, and stated to him that he need not return for 
trial, unless he was further notified to do so. Defendact was not re- 
quired to give bond, or to enter into his personal recognizance for his 
further appearance. No further notice was given to plaintiff to return 
for trial, nor was any further action taken by either of defendants with 
respect to the proseEution of plaintiff upon-the warrant. No  costs in- 
curred by the issuance of the warrant have been paid, nor has any 
judgment been entered in the action, formally terminating the same. 
More than seven months elapsed from the date of the discharge of plain- 
tiff by the justice of the peace to the date on which this action was com- 
menced. During this time, neither of the defendants took any action 
toward the further prosecution of plaintiff upon the charge on which he 
was arrested and on which the warrant was issued, or with respect to 
the termination of the action. 

This action to recover of the defendants damages for the malicious 
prosecution of plaintiff, on the warrant procured by them, and on which 
he was arrested, was begun on 12 February, 1927. At the close of the 
evidence offered by the plaintiff, upon motion of defendants, judgment 
was rendered, dismissing the action as upon nonsuit. C. 8., 567. From 
this judgment plaintiff appealed to this Court, assigning as error the 
order of the court allowing defendants' motion for judgment as of non- 
suit, to which he duly excepted. 

The only question ;resented by this appeal, as appears from the briefs 
filed in this Court, is whether there was evidence tending to show that 
the prosecution of plaintiff on the warrant procured by defendants had 
terminated prior to the commencement of this action. This question 
both upon principle, and upon authoritative decisions of this Court, 
must be answered in the affirmative. 

I n  Brinkley v. Knight, 163 N. C., 195, Hoke, J., says: ':It is the well 
established position that before an action for malicious prosecution can 
be instituted, it is necessary that the proceedings upon which it is based, 
should have been properly terminated. T.lri1h.inson v. Wilkinson, 159 



N. C.] S P R I N G  TERM, 1928. 675 

N. C., 266; Stanford v. Grocery Co., 143 N.  C., 419; W e k k  v. Cheek, 
125 N .  C., 353; Hatch v. Cohen, 84 N .  C., 602; Rice v. Ponder, 29 
N.  C., 390; Murray v. Lackey, 6 N.  C., 368." See, also, Turnage v. 
Austin, 186 N .  C., 266; Hadley v. Tinn.in, 170 N .  C., 84; Carpenter z.. 
IIanes, 167 N. C., 551, 38 C. J., 437. 

Ordinarily, in order to maintain an action for malicious prosecution, 
the plaintiff therein must allege and prove that the prosecution upon 
which the action is founded, was terminated by a formal judgment, sup- 
ported by a verdict or finding that plaintiff, as defendant therein, was 
not guilty as charged by the defendant, as prosecutor. The rule is stated 
in 3s Corpus Juris, 437, in section 85, as follows: "Subject to some 
exceptions, no action lies, nor can a cross-action be brought, or a counter- 
clainl or recoupment be asserted, before the legal termination of the 
criminal ~rosec&on or civil action which formsthe basis of the action. 
. . . Further, subject to some exceptions, it is also necessary to the 
maintenance of the action that the proceedings complained of should 
hare terminated in favor of the defendant therein. UntiI such original 
proceeding has been so finally ended, there is no remedy because there 
is no wrong, and questions concerning want of probable cause, and 
malice are immaterial." 

I n  Nurray v. Lackey, 6 N .  C., 368, it was held that to support an ac- 
tion for malicious prosecution, in taking out a warrant against plaintiff 
on a charge of perjury, it is necessary for plaintiff to show a discharge. 
This was shown by evidence that plaintiff, having given his recognizance 
to appear at the succeeding term of the Superior Court, made his ap- 
pearance, and was discharged by the solicitor for the State, who told 
him and the sureties on his recognizance that he might go home. I n  
the opinion it is said that "a discharge means, where the proceedings 
are at  an end, and cannot be revived. A party bound over to court has 
only to attend, and, according to our mode of practice, when the term 
expires stands discharged, unless rebound, or his default recorded." I t  
was further held that it is immaterial whether or not a discharge nunc 
pro tunc is entered in the criminal action. 

I n  Rice v. Ponder, 29 N .  C., 390, plaintiff was arrested upon a war- 
rant charging him with the crime of larceny in Yancey County. H e  mas 
required to give bond for his appearance at  the succeeding term of the 
county court of Yancey County to answer the charge. H e  made his ap- 
pearance as required by his bond. No indictment was returned against 
him, and he was not required to give bond for his further appearance. 
An entry on the docket of the county court showed that the solicitor, on 
esanlini& the witnesses, was of opinion that the charge could not be 
sustained, for that the testimony of the witnesses failed to show that the 
taking occurred in Pancey County. The trial court refused to instruct 
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the jury that plaintiff could not recover in the action for malicious 
prosecution because he had not shown that the prosecution had been 
finally determined. This Court held, upon defendant's appeal from a 
judgment in favor of plaintiff, that there was no error in the refusal 
of the trial court to instruct the jury, as requested by defendant, citing 
Murray v. Lackey, supra, as direct authority in support of such refusal. 
I t  is said in the opinion that plaintiff was not only not rebound, and 
thus stood discharged, according to that case, but it is clear from the 
memorandum of the State's attorney on the docket, that the proceeding 
was intended and considered to be at  an end. 

I n  Iiatclz v. Cohen, 84 N. C., 602, a nolle prosequi was entered in the 
criminal action in which plaintiff was indicted for burglary. This entry 
was made by the solicitor for the State, with the consent of the pre- 
siding judge, and at  the express request of defendant. Plaintiff, the de- 
fendaiit in the criminal action, was thereupon discharged from custody. 
I11 the opinion written by Rufin, J., it is said: "All the authorities 
agree in saying that, in  an action like the present one, the plaintiff 
must allege and prove a legal determination of the original action, but 
they differ as to whether the entry of nolle prosequi in a criminal 
prosecution is such a determination of it as will justify the bringing 
of the other action." Upon the authority of the decisions in ~Uurray v. 
Lackey, and Rice v. Ponder, it is said: "From these two cases we learn 
that, although a plaintiff in an action for a malicious prosecution may 
not have been actually acquitted of the offense originally alleged against 
him, he may still maintain his action, provided he has been discharged, 
and allowed to go without day in  the original action or if the order of 
the court has been such as to amount to a discharge." This decision is " 
cited as an authority and expressly appro~ed  in Marcus v. Bernsfein, 
117 N. C., 32, in an opinion written by Faircloth, C. J., who says: "The 
essential thing is that the prosecution on which the action for damages 
is based should hare come to an end. How it came to an end is not im- 
portant to the party injured, for whether it ended in a ~ e r d i c t  in his 
favor, or mas quashed, or a nol. pros. was entered, he has been disgraced, 
imprisoned, and put to expense, and the difference in the cases is one 
of degree, affecting the amount of the recovery." 

I11 1T7ilkinson c. 'R'ilkirnon, 159 3. C., 265 ,  the question was presented 
whether a nol. pros. with leave, entered in a criminal acttion, by the 
solicitor for the State, was such a termination of the action, as would 
support an action for malicious prosecution, hased upon said crimina1 
action. I t  was contended by the defendant that this was not a sufficient 
determination of the criminal action to authorize the bringing of the 
action for malicious prosecution. It was said in the opinion ~ r i t t e n  by 
1Tru7ker, J., that this contention was based upon a misapprehension of 
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the true reasons upon which H a t c h  v. Cohen, and Marcus v. Bernstein,  
cited in support of the contention, were decided. After discussing the 
distinction between a nol. pros. and a nol. pros. with leave, he says: "The 
suit is terminated as much by one form of entry as by the other, because 
in  both the prisoner is discharged without day, and .that seems to be 
the true test. I n  both he can be taken upon a fresh capias, in  one by 
special order, and in the other under the general leave to issue. Our 
opinion is, therefore, against the defendant on this point." 

I n  Brinkley v. Rnight, 163 N. C., 195, the plaintiff, who had been 
arrested upon a criminal warrant, procured by the defendant, in Janu- 
ary, 1911, was taken by the constable, who had arrested him, to the place 
fixed for the trial, at  the hour set by the justice of the peace. At said 
date and place the parties were duly present with their witnesses. The 
justice of the peace, however, failed to appear. The constable, a t  the 
instance of counsel for plaintiff, made the announcement that "if any 
one desired to prosecute Brinkley, they must do so, or he would be re- 
leased." The constable thereupon told Brinkley that he was released. 
The action for malicious prosecution was commenced on 7 February, 
1911. I t  was held that in the absence of an order of the justice of the 
peace, terminating the criminal action, or of some unequivocal act of 
the prosecutor, or of lapse of time, it could not be considered that the 
criminal action had terminated prior to the commencement of the action 
for malicious prosecution. 

Notwithstanding the absence of a formal order or judgment in the 
criminal action instituted by the issuance of the warrant upon which 
plaintiff was arrested, upon the authorities cited in this opinion, we must 
hold that there was evidence tending to show that said criminal action 
had terminated prior to the commencement of this action. The decision 
in Brinkley v. Knight, is not an authority to the contrary. The facts 
in that case are distinguishable from the facts in the instant case. There 
the discharge was ordered by the constable; here the plaintiff was dis- 
charged by the justice of the peace. I n  that case, the action for mali- 
cious prosecution was begun within less than thirty days after the dis- 
charge of the plaintiff; here more than seven months elapsed from the 
date of the discharge to the date on which the action was commenced. 
I f  it shall be contended in the instant case, that there was a continu- 
ance by the justice of the peace, with leave to summons the defendant 
to trial at  a subsequent date, Rule 15 of the Rules of Practice, pre- 
scribed by statute-C. S., 1500-for the courts of justices of the peace, 
may be invoked in answer to such contention. Under this rule, no con- 
tinuance by a justice of the peace of an action brought before him shall 
exceed thirty days. 
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There was error i n  allowing defendants' motion for judgment as of 
nonsuit, upon the ground that  there was no evidence tending to show 
that  the criminal prosecution had terminated prior to the commence- 
ment of the action for malicious prosecution. F o r  this error the judg- 
ment must be 

Reversed. 

CENTRAL BANK AND TRUST COMPANY, COADMINISTRATOR OF THE ESTATE 
OF J. W. HIGGINS, DECEASED, V. BOARD OF COMRII!ISIONERS OF 
YANCEY COUNTY. 

(Filed 23 May, 1928.) 

1. Executors and Administrators-Appointment4nly Clerks of Court 
May Appoint Administrator. 

The authority to appoint administrators for the estate of a deceased 
person is given to the clerk of the court of the proper count:? alone. C. S., 1. 

2. Trusts--Resulting Trusts--Person Named by Trial Court to  Settle 
Estate According to Judgment is  Trustee and Not Administrator. 

A consent judgment entered by the court in the action of the bene- 
ficiaries of a deceased person, some claiming under an alleged will and 
the others as heirs a t  law, disposing of the estate, and therein naming 
those to act thereunder, does not constitute those named therein as ad- 
ministrators, and they will be regarded as trustees or agencies to carry 
out the provisions of the consent judgment. 

8. Taxation - Exemptions - Charitable Organizations - Property Be- 
queathed t o  Charity and Held by Trustee Appointed by Court to  
Administer Estate. 

Where no administrator of a deceased intestate has beon appointed by 
the clerk of the court, and some of the parties claim under an alleged will 
unprobated, and the others as heirs a t  law, and a consent judgment has 
been entered by the judge, disposing of the property which has been ac- 
complished by certain persons designated in the judgment. as administra- 
tors or commissioners, excepting certain notes to be collected for, two 
religious and charitable organizations: Held, the proceeds are the un- 
divided property of the designated organizations as tenants in common, 
C. S., 7768, 7901, subject to division by the commissione:rs appointed by 
the consent judgment, and is not subject to taxation, and when paid under 
protest may be recovered. 

APPEAL by plaintiff from McElroy, J., at  March Term, 1928, of 
YAXCEY. Reversed. 

Action to  recover the sum of $523.90 paid, under protest, by plaintiff 
as  par t  of a tax levied by defendant, for  the year 1926, upon certain 
notes in  possession of plaintiff and another and held by them for col- 
lection and for payment in par t  to  certain corporation!l, the sums so 
paid to be used by said corporations exclusively for religious and 
charitable purposes. 
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From judgment upon a stateme~lt of facts agreed, plaintiff appealed 
to the Supreme Court. 

A. H a l l  J o h m t o n  f o r  plaintif f .  
G. D. B a i l e y  and W a t s o n ,  H u d g i n s ,  W a t s o n  & F o u t s  for defendants.  

CONNOR, J. J. W. Higgins died in Yancey County, on or about 2 
April, 1923. H e  left a large estate, consisting of both real and personal 
property. A controversy arose, with respect to this estate, between his 
heirs at  law, of the one part, and the Children's Home, a corporation 
engaged in conducting a home for children under the auspices of the 
Western North Carolina Conference of the Methodist Episcopal Church, 
South, Rutherford College, Inc., and Thomas I?. Higgins, of the other 
part. The heirs at law contended that said J. W. Higgins had died 
intestate, and procured the appointment of an administrator of the said 
J. W. Higgins, by the clerk of the Superior Court of Yancey County. 
The other parties to the controversy contended that the said J. W. Hig- 
gins had left a last will and testament, by which he had bequeathed and 
devised to them certain property. The litigation resulting from this 
controversy was ended by a consent judgment, by the terms of which it 
mas ordered that there should be a joint administration of the estate, 
by Joseph A. Higgins, representing the heirs at  law, and the plaintiff 
herein, representing the other parties to the litigation. I t  was further 
ordered that the said administrators should have power to administer 
the said estate, to the same extent, and with the same authority as if 
they had been originally appointed and qualified as such by the clerk 
of the Superior Court of Yancey County. Pursuant to the agreement 
of all parties to the litigation, and with their consent, it was ordered, 
adjudged and decreed that the heirs at  law of J. W. Higgins were en- 
titled to one-half of the estate of J. W. Higgins, deceased, and that the 
Children's Home, Inc., and the Western North Carolina Conference of 
the Methodist Episcopal Church, South, were entitled, each to one- 
fourth of said estate. I t  was further ordered that said estate should be 
distributed in accordance with the judgment. 

Pursuant to the provisions of said consent judgment, the plaintiff, 
and Joseph A. Higgins have proceeded with the administration and set- 
tlement of the estate of J. W. Higgins, deceased; they have distributed 
all the assets of said estate, which have come into their hands, in accord- 
ance with the terms of said judgment, except certain notes, which they 
now hold for collection. The Children's Home, Inc., and the Western 
North Carolina Conference of the Methodist Episcopal Church, South, 
by the terms of the consent judgment, are entitled to one-half of all said 
notes. One-half of the proceeds of the collection of said notes will be 
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paid by plaintiff and the said Joseph A. Higgins to the said corpora- 
tions. Both the Children's Home, Inc., and the Western :North Carolina 
Conference of the Methodist Episcopal Church, South, are religious and 
charitable institutions; the money derived from the col.lection of said 
notes, and paid to them will be used exclusively for religious and charit- 
able purposes. The notes now in the possession of plaintifl' and Joseph A. 
Higgins, are held by them solely for collection, and disixibution under 
the terms of the consent judgment. They are the only remaining assets 
of the estate of J. W. Higgins, all the other assets, both real and 
personal, of said estate, having been heretofore distributed in accord- 
ance with the terms of the judgment. 

The defendant, the board of commissioners of Yancey County, levied 
a tax for the year 1926 upon the notes now in possession of plaintiff 
and Joseph A. Higgins, and held by them as aforesaid. ,Joseph A. Hig- 
gins, representing the owners of one-half of said notes, paid the sum 
of $523.90, this sum being one-half of the amount levied by defendant 
as the tax on said notes. Plaintiff, representing the owners of the other 
half of said notes, paid the remaining half of said tax, to  wit, the sum 
of $523.90, protesting, however, at the time of such payment, that the 
interest in said notes, which it represented, was exempt, by statute, from 
taxation, for the reason that said interest was owned by the Children's 
Home, Inc., and the Western North Carolina Conference of the Method- 
ist Episcopal Church, South, for religious and charitable purposes only. 

This action was thereafter brought by plaintiff, withill-the time pre- 
scribed by statute, for the recovery of the sum of $523.!)0, the amount 
of the tax paid by it, under protest, the same being one-half the amount 
levied by defendant as a tax upon the notes in the possession of plaintiff 
and Joseph A. Higgins. The action was heard upon a statement of facts 
agreed. From judgment that plaintiff is not entitled to recover, and 
that it take nothing by this action, for the reason thrlt the tax was 
lawfully levied and collected, plaintiff appealed to this Court. 

While plaintiff and Joseph 9. Higgins are designated as administra- 
tors of J. W. Higgins, deceased, in the consent judgment, by which they 
were authorized a i d  em~owered to take into their~ossession the assets 
of his estate, and to distribute said assets. in accordance with the aaree- 

u 

ment of the parties, as set out in the judgment, they are not, strictly 
speaking, administrators; they are, rather, receivers, appointed by the 
court, with the consent of the parties, to carry out the provisions of the 
judgment, with respect to the distribution of the asset; cf the estate of 
J. W. Higgins. The judgment was rendered by the Superior Court in 
term time; it was signed by the judge presiding. Jurisdic5on to appoint 
an administrator of a deceased person, who has died intestate, and to 
issue letters for the administration of his estate is conferred by statute 



N. C.] S P R I N G  TERM, 1928. 631 

exclusirely upon the clerk of the Superior Court of the county in ~vhich 
decedent was domiciled at  or immediately previous to his death. C. S., 1. 
The powers and authority conferred upon plaintiff and Joseph A. Hig- 
gins, by the judgment, exceed the power of an administrator, as pre- 
scribed by statute. They were authorized and empowered "either as ad- 
ministrators or as commissioners to sell for cash or otherwise, either at 
public or private sale, as they jointly may determine, any of the prop- 
erty belonging to the estate of J. W. Higgins, either real or personal, 
and whether located in the State of h'orth Carolina, the State of Ten- 
nessee, or elsewhere, and to execute good and sufficient deeds or other 
instruments for the purpose of vesting a good and sufficient title, with- 
out further application to or order from any other court of North Caro- 
lina and the action of said administrators or commissioners in the 
premises and in the making of such sale and conveyance is hereby in all 
respects ratified and confirmed." 

The beneficial title to the notes now in possession of plaintiff and 
Joseph -1. Higgins, and upon which the defendant levied a tax for the 
year 1926, was not in them, jointly, as administrators; such title, as to 
one-half of said notes, was in the parties represented by Joseph A. Hig- 
gins, and as to the other half, in the parties represented by plaintiff. 
Under the terms of the judgment, the said Joseph A. Higgins and the 
plaintiff were authorized and empowered to collect said notes and to 
distribute the proceeds of such collection, one-half to the heirs at law 
of J. W. Higgins, and the remaining half to the Children's Home, Inc., 
and the Western North Carolina Conference of the Methodist Episcopal 
Church, South. For all purposes, except collection and distribution, the 
title to one-half of said notes, by virtue of the judgment, vested at  once 
in the Children's Home, Inc., and the said Western North Carolina 
Conference. The said Children's Home, Inc., and the said conference, 
are the owners of an undivided one-half interest in said notes, and the 
heirs at law of J. W. Higgins, deceased, are the owners of the other 
undivided one-half interest in same. I t  is so adjudged in the consent 
judgment. Plaintiff and Joseph A. Higgins have possession of said notes, 
as agents, or trustees of the respective parties, and as receivers ap- 
pointed by the court, with the consent of the parties, only for the pur- 
pose of collection and distribution. 

The parties represented by plaintiff, and the parties represented by 
Joseph A. Higgins, respectively, deriw their title to their respective un- 
divided interests in said notes from the consent judgment; they do not 
derive title from plaintiff and the said Joseph A. Higgins, as adminis- 
trators of J. W. Higgins. Under the terms.of their agreement as set out 
in the consent judgment, they are the owners of said notes, as tenants 
in common, and as such are entitled to hare partition. C. S., 3253. By 
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consent, the partition is  to be made by plaintiff and Joseph A. Higgins, 
who are designated in the judgment both as administrators and as 
commissioners. 

Upon the facts agreed, and under the statutes of this State-C. S., 
7768 and C. S., 7901-the undivided one-half interest in said notes, 
owned by the Children's Home, Inc., and the Western North Carolina 
Conference of the Methodist Episcopal Church, South, exclusirely for 
religious and charitable purposes, was exempt from taxation, a t  the time 
the tax was levied, and a t  the time one-half of said tax was paid by 
plaintiff. There is error i n  the judgment holding to the cmtrary .  Judg- 
ment should be entered that  plaintiff recorer of defendant the sum of 
$523.90 with interest and costs. The  judgment from which plaintiff ap- 
pealed to this Court is 

Reversed. 

J. H. WILLIAMS v. FREDERICKSON MOTOR EXPRESS LINES, INCOR- 
PORATED, AXD UNITED STATES FIDELITY AND GUARAXTY COMPANY. 

(Filed 23 May, 1928.) 

1. Bus Lines--Actions for Negligence-Parties-Principal and Surety- 
Statutes-PleadhgtiDemurrer. 

Under the provisions of the statute of 1928, chap. 50, Isecs. 3, 6 ( g )  re- 
quiring public-service bus lines to give bonds indemnifying ~~~~~~~~~~~s 
and the public against negligent injury and property loss, as amended by 
Public Laws of 1927, chap. 136, sec. 6, providing that "in any action in 
the courts arising out of damage to person or property, the assurer shall 
not be joined in an action against the assured, but the ;Issurer shall be 
liable within the limits of the bond," etc., H e l d :  a joinder of the assnrer 
in the action is forbidden, and the complaint will be dismissed up011 cle- 
murrer. 

2. Constitutional Law---Obligation of Contractt iChnnge of Procedure 
Does Not Impair Obligation of C o n t r a c t B u s  Lines. 

The statute of 1927, amending the Public Laws of 1923, prohibiting the 
joinder of the assurer in an action against the assured, relates to the 
remedy, and its enforcement does not impair the obligations of a con- 
tinuing contract of indemnity when the injury in suit occurs after the 
time the act of 1927 went into effect. 

STACY, C. J., not sitting. 

APPEAL by defendants from Harding, J., from order rendered 13 
February, 1928, of MECKLENBURO. Reversed. 

D. B. Smith and James A. Lockhart for plaintiff. 
John M. Robinson, Thaddeus A. A d a m  and S. E. Vest for defendants. 
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CLARKSOX, J.. This is an action for actionable negligence instituted 
by plaintiff against the Frederickson Motor Express Lines, Inc., and the 
United States Fidelity and Guaranty Company. 

I t  is alleged in the complaint: "The defendant, the United States 
Fidelity Company, is, and at  the time of the matters hereinafter alleged, 
was a corporation having its principal office in the city of Baltimore, 
State of Maryland, and duly licensed to engage in the business in the 
State of North Carolina, and to issue and become bound upon bonds and 
policies of casualty, accident and indemnity insurance, and particularly 
upon that class of bonds required by chapter 50, Public Laws of North 
Carolina, 1925. That in accordance with the provisions of chapter 50 of 
Public Laws of North Carolina of 1925, the defendant, United States 
Fidelity and Guaranty Company, on 7 May, 1927, issued its bond or 
policy of insurance for the protection of the public against injuries 
received through the negligence of its codefendant, which said bond or 
policy of insurance was in force at the time of the matters herein com- 
plained of and covered the motor truck of its codefendant, which said 
motor truck is hereinafter referred to." 

The defendant demurred on the ground that this joinder was pro- 
hibited by section 6 of c h a ~ t e r  136 of the Public Laws of 1927. The 
court below overruled the demurrer, and the defendants appealed to this 
Court. We think the demurrer should have been sustained. 

This Court in Harrison v. Transit Co., 192 N. C., p. 545, in constru- 
ing Public Laws 1925, ch. 50, sec. 3, 6(g), said, at  p. 547: "But under 
our statute, which is made a part of the bond or policy, a judgment 
against the carrier is not prerequisite to a suit on the bond. The Legis- 
lature no doubt intended to obviate the necessity of double litigation, for 
it provided that a carrier by automobile should give a bond in a surety 
company in an amount to be fixed by the Corporation Commission (un- - - 
less in lieu thereof national, State, county, or municipal bonds were 
given), conditioned to indemnify the public as well as passengers re- 
ceiving personal injuries by any act of negligence, and that this bond 
should be for the benefit of and subject to action thereon by any person 
protected thereby u7ho has sustained actionable injury. The carrier and 
the surety company are thus made jointly liable for the actionable 
negligence of the assured." 

Public Laws 1927, chap. 136, sec. 6, which, after prescribing that 
the commission shall, in granting franchise certificate to operate pas- 
senger and freight motor lines, and providing for requiring such appli- 
cants to procure and file with the commission proper liability and prop- 
erty damage insurance, insuring passengers and the public receiving per- 
sonal injury by reason of an act of negligence arising from the operation 
of any motor vehicle by the applicant upon the public highways of the 
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State, etc., provides: " I n  any action i n  the courts arising out of damage 
to person or property, the assurer shall not be joined i n  the action 
against flze assured; but upon final judgment against f,lze assured, the 
assurer shall be liable within the limitations of the policy for the amount 
recovered and a71 t h e  court costs." (Italics ours.) 

I t  seems that the Legislature enacted the above provision to meet the 
decision in the Harrison case, supra, and we must so hold. 

Said Public Laws 1927, chap. 136, see. 20, is as follows: "That all 
acts or parts of acts in conflict with or inconsistent herewith are hereby 
repealed to the extent of said conflict or inconsistency; but nothing 
herein contained shall be construed to relieve any motor vehicle carrier, 
as herein defined, from any regulation otherwise imposed by law or law- 
ful authority; neither shall this act be construed to affect any obligation 
arising under duty imposed by nor right of action accruing under 
chapter fifty, Public Laws of one thousand nine hundred and twenty- 
five, and amendments thereto. (Sec. 22.) That this act shall be in full 
force and effect from and after June thirtieth, one thoursand nine hun- 
dred and twenty-seven." 

The summons in the present action was issued 3 January, 1928, and 
the complaint was verified on the same day. The allegation in the com- 
plaint mas to the effect that the occurrence or injury upon which the 
present action was based took place on 26 Kovember, 11127. The bond 
by defendant Guaranty Company was given 7 May, 1927, and was a 
"continuing contract." White Co. v. Hickory, ante 42. The occurrence, 
or injury, took place, and the suit was brought, after the act of 192'7, 
chapter 136, went into effect on 30 June, 1927. 

I n  Graves v. Howard, 159 N .  C., at  p. 602, quoting in part from 
Cooley Const. Lim., 402, it is said: "Whatever belongs merely to the 
remedy n a y  be altered according to the will of the State, provided the 
alteration does not impair the obligation of the contract; and it does not 
impair it, provided it leaves the parties a substantial remedy, according 
to the course of justice as it existed at the time the contract was 
made. I t  has accordingly been held that laws changing remedies for the 
enforcement of legal contracts, or abolishing one remedy where two or 
more existed, may be perfectly valid, even though the new or the re- 
maining remedy be less convenient than that which was abolished, or 
less prompt and speedy.'' Dunn v. Jones, unte, 354; Brown v. Auto 
Service Co., ante, 647. 

Under the facts and circumstances of this case, we must hold that the 
statute prohibits the joinder of the assurer and the assured. 

For the reason given, the judgment of the court below must be 
Reversed. 

STACY, C. J., not sitting. 
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WTTHE M. PETTON v. WILLIAM RAY G R I F F I N  ET AL. 

(Filed 6 June, 1928.) 

1. Fraud-Elements of Fraud-Misrepresentation Alone Insufficient. 
Where one acting for the sale of land for the owners has informed the 

prospective purchaser that he had not been upon the locus in  quo pre- 
viously, and gives mistaken boundaries, which thereafter the proposed 
purchaser has had ample opportunity to verify, the mere fact of the mis- 
representation is not sufficient, in the action by the holder of a note for 
a part of the purchase money, to r a i ~ e  the issue of fraud set up in de- 
fense to the action. 

2. Sam-Burden of Proof. 
The burden of proof is on defendant to show fraud as a defense to an 

action upon his note when this is relied upon by him. 

C I ~ I L  ACTION before Moore, J., at  J anua ry  Term, 1928, of BUKCOMBE. 
The eridence tended to show that  Roberts and Sumner owned certain 

land in  Henderson County, containing about 486 acres, the Roberts tract 
containing 173 acres and the Sumner tract 313 acres. These two land 
owners had given an  option on their property to one R .  E. Burton. The  
price named in  the option for the Roberts land was $600 per acre, and 
for the Sumner land $100 per acre. On or about 7 October, 1925, the 
plaintiff Peyton a t  a meeting of the Kiwanis Club of which the defend- 
ant  William R a y  Griffin was a member, stated that  the reason that he 
was late a t  the meeting was because of the fact t ha t  he had been out 
showing "a wonderfully beautiful tract of land that  afternoon or had 
been out to see it,  and told of its beauty being almost unsurpassed." 
This statement was not made to the defendant particularly but to all 
members present. After the meeting the defendant Griffin intimated to 

u 

the plaintiff Peyton that  he might be interested in the purchase of the 
property. I t  was agreed that  they would visit the property the next 
morning. The plaintiff and the defendant Griffin went out to view the 
Iand according to agreement. The  defendant, in relating the conversa- 
tion upon the land with respect to i ts  boundaries, said:  "I asked Mr.  
Peyton if i t  goes over that  mountain and he said, ' I t  goes half way up, 
and it goes around still further four or five degrees from that  particular 
point, I guess, and it reached almost to the top of the mountain and 
came down to the beginning, which is further u p  there perhaps a half 
mile.' . . . The  land that  he pointed out to me lay in a compact 
body. . . . As to my  knowledge of that  land as  to how it lay a t  the 
time we closed the deal outside of the information I had gotten from 
Peyton, I took his word for it.  H e  took me there and showed me the 
Iand and pointed out the boundaries definitely to me. I had not been 
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on the land with any other person before I made the contract with him, 
and had no information about the lay of the land, as to where it mas, 
except what I got f r ~ m  him. I drove out there three or four times 
passing by and talked to Mr. Roberts about it, but was not concerned 
about the boundaries any way at all, because I knew th,at I knew the 
boundaries if Peyton told me the truth and I presumed he had. . . . 
I did not ask information from Mr. Roberts or any other person as to 
how the land lay, because I thought I knew about it. I thought I knew 
because Peyton showed it to me and pointed it out definitely. . . . 
Wythe Peyton pointed out the lands as we could see it. H e  pointed it 
out on the mountain, three-quarters of a mile away. H e  pointed where 
the boundary line went. Pointed where the boundary line went three- 
quarters away, and said it went half way up the mountain. . . . 
H e  pointed out the improper location of the Roberts tract. . . . 
All I was concerned about was in the profits I would make, about the 
land I was to get, but I knew if the men pointed them out correctly. 
I t  makes no difference that I know that Mr. Peyton told me that he 
had not been on the land prior to the day before he took me there. H e  
pointed them out to me. I t  makes no difference that I know of all that 
he knew about i t  was that he said Mr. Burton told him about it when 
he put the land in his hands the day before, and that I knew that he 
had not been in three-quarters of a mile of the land. H e  pointed out 
to me where the boundary lines were." 

Thereafter on or about 9 January, 1926, the defendants received a 
deed for the property directly from Roberts and Sumner and executed 
deeds of trust to the owners to secure the balance of the purchase mouey, 
and also executed certain notes payable to Burton, the owner of the 
option, for profit or commissions in making the sale. Some of these 
notes were transferred by Burton to the plaintiff, and one of the notes 
so transferred is the basis of the present action. Under the agreement 
the defendant was to pay the sum of $380 per acre for all the land 
owned by both Roberts and Sumner. There is no suggestion that the 
description of the land in the deed from the owners, to wit, Roberts and 
Sumner, to the plaintiff was defective or did not disclotie the correct 
boundaries of the land. The defendant, however, testified that in April, 
1926, he received a map of the land and discovered for the first time 
that the Sumner land crossed the mountain and was prac3;ically worth- 
less for development purposes. Upon making this discovery the defend- 
ant went to see the plaintiff Peyton and Peyton stated that "he was 
sorry, that the land was not what he thought i t  was." I asked him 
what he was going to do about it, and he said he "couldn't do anything." 
The defendant, RTilliam Ray Griffin, who conducted the negotiations for 
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the purchase, was an intelligent man and had bought and sold sereral 
tracts of land in and about Asheville. The defendant admitted the execu- 
tion of the note and pleaded fraud and therefore assumed the burden 
of proceeding with the proof. B t  the conclusion of defendant's testimony 
the trial judge held "that the defendants have not shown sufficient evi- 
dence of fraud to go to the jury," and instructed the jury to answer 
the issue of fraud in the negative. 

From judgment rendered the defendants appealed. 

Bourne, Parker Le. Jones and J .  E .  Swain  for p la in f i f .  
Carter &? C'arter, J .  TI7. Pless and ilIerrimon, Adams Le. Adams for 

defenclan ts. 

BROGDEK, J. The only question presented by the record is whether or 
not there was sufficient evidence of fraud to be submitted to the jury. 
The defendants seek to avoid the payment of the notes in controversy 
upon the ground that the plaintiff Peyton falsely and fraudulently mis- 
represented boundaries of land in controversy, and pointed out to de- 
fendants a false location thereof with intent to cheat and defraud them. 
The principles of law involved in the case are clear and undisputed. The 
main difficulty consists in the application of well established principles 
to the facts disclosed by the record. "The essential elements of actionable 
fraud or deceit are the representation, its falsity, scienter, deception, 
and injury. The representation must be definite and specific; it must 
be materially false; it must be made with knowledge of its falsity or in 
culpable ignorance of its truth; it must be made with fraudulent intent; 
it must be reasonably relied on by the other party; and he must be de- 
ceived and caused to suffer loss." Electric Co. v. Morrison, 194 N.  C., 
316. I t  is also well established that "if the parties have equal means of 
information, the rule of caveat emptor applies, and an injured party 
cannot have redress, if he fail to arail  himself of the sources of infor- 
mation which he may readily reach, unless he has been prevented from 
making proper inquiry, by some artifice or contrivance of the other 
party." Walsh v. Hall, 66 N. C., 239; iWay v. Loomis, 140 N. C., 350, 
52 S. E., 728; Tarrault v. Seip, 158 N.  C., 363, 74 S. E., 3 ;  Furst tl. 

illerritt, 190 N.  C., 397, 130 S. E., 40. Furthermore in Taruult v .  Seip, 
158 N .  C., 363, 74 S. E., 3, the Court said: "That he made a mistake is 
not sufficient. Erroneous statements made by the vendor in the sale of 
land as to the location of a boundary are not sufficient, standing alone, 
to impeach the transaction for fraud." Again in Gatlin v. Harrell, 
108 R. C., 485, 13 S. E., 190, the Court considered the question of fraud 
inrolved in pointing out the boundaries of land. The Court said : "The 
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whole of the evidence accepted as true did not in any reasonable view 
of i t  prove the alleged fraud and deceit. The proof was that the de- 
fendants pointed out to the plaintiff certain corners and line trees and 
lines of the tract so sold, and that these or some of them were not the 
true ones; but there is nothing to prore that the defendants knew that 
they were not the true ones, nor that they fraudulently intended to mis- 
lead, deceive and get advantage of the feme plaintiff." Bamsey v. Wal- 
lace, 100 N .  C., 75, 6 S. E., 638; Pate v. Blades, 163 N. C., 267, 79 
S. E., 608; Pvitchard v. Dailey, 168 N .  C., 330, 84 S. E., 392; Pridgert 
v. Long, 177 N.  C., 189,98 S. E., 451; Ez'ams u. Davis, 186 N. C., 42,118 
S. E., 845. The whole subject is discussed in an extensive annotation to 
the case of Lynch v. Palmer, 33 A. L. R., 842. 

Applying these principles of law to the case at  bar, i t  appears that 
the plaintiff was employed by Burton to sell the land the day before he 
mentioned the beauty of the premises at  the meeting of the Kiwanis 
Club. I t  also appears from the evidence that Peyton told the defendant 
Griffin that he had not been on the land prior to the day before he took 
him to view the premises. I t  further appears that the defendants were 
informed that all the plaintiff knew about it was what had been told him 
by Burton. The plaintiff Peyton made no positive statement or declara- 
tion as to whether he knew the boundaries of the land or not. He  under- 
took to point out the boundaries to the defendants when the parties 
were three-quarters of a mile away. The defendants had from 7 October, 
when the land was pointed out, until 9 January, when the deeds were 
delivered, to make a closer inspection of the land if they so desired. 
They knew that the land did not belong to the plaintiff or to Burton, but 
that the land, in contemplation of purchase, was the Roberts land and 
the Sumner land. The owners of the land were therefore plainly identi- 
fied, and the fact that the plaintiff had no personal knowledge of the 
boundaries plainly disclosed. Furthermore in January deetls, apparently 
containing a proper description of the land, were executed and delivered 
by the owners to the defendant. All information therefore concerning 
the proper boundaries was then presently available. 

After reviewing the evidence, with the liberality which the law re- 
quires, we are constrained to hold that upon the whole rscord there is 
no evidence of fraud warranting the submission of such an issue to the 
jury. 

Affirmed. 
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WILLIAM RAY GRIFFIN AND M. A. GRIFFIN v. W P T H E  M. PEPTON, 
R. E. BURTON, HARRY M. ROBERTS AED J. P. RANDOLPH. 

(Filed 6 June, 1928.) 

For digest see Peyton v. Grinn, ante, 685. 

CIVIL ACTION before Moore, J., heard at Chambers in Asheville, 19 
January, 1928. 

The in this action are the defendants in the case of Peyton V .  

Grifin, ante, 685. Plaintiffs instituted an action against the defendants 
for damages for fraud, alleging that the defendant Peyton falsely and 
fraudulently pointed out the boundaries of certain lands which the plain- 
tiffs purchased. Plaintiffs also ask for a cancellation of all notes issued 
in payment of commissions or profits and for an injunction restraining 
the defendants from prosecuting the action instituted by them against 
the plaintiffs. The trial judge was of the opinion that the plaintiffs 
were not entitled to the relief prayed for and denied the motion. Plain- 
tiffs appeal. 

Merrimon, Adarns & Adams, J .  W .  Pless and Carter & Carter for 
plaintiffs. 

Bourne, Parker & Jones and J.  E. Swai?z for defendants. 

BROQDEN, J. This is a companion case to Peyton v. Gri$n, ante, 685. 
I t  appears from the record in Peyton v. Grifin that a stipulation was 
entered into by counsel providing among other things "that the issue of 
fraud raised by the defendants in their answer and further defense shall 
be determinative of the issue of fraud set up and alleged as to all the out- 
standing notes of said series executed by the said William Ray Griffin 
and M. A. Griffin in whomsoever hands they may be and in whatsoever 
court said action is pending; but it is distinctly understood and agreed 
that the issue of innocent holder for value without notice is not to be 
determined by the answer to the issue of fraud in this case." 

I t  appearing, therefore, that the parties have agreed to abide the de- 
termination as to the issue of fraud in the case of Peyton v. Grifin, 
supra, with respect to all notes issued by Griffin in payment of commis- 
sions and profits in purchasing the land in controversy, it becomes 
unnecessary to discuss the questions involved in  this case. 

Affirmed. 
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CHARLOTTE CONSOLIDATED CONSTRUCTION COMPANY ET AL. V. MRS. 
E. L. COBB (MRS. F. G .  COBB), ET AL. 

(Filed 6 June, 1928.) 

1. Deeds and Conveyance+-Constmction and Operation-Restrictions. 
A restricted covenant in a deed to lands divided into lotcr requiring that 

the lots conveyed "shall be used for residential purposes only, and there 
shall not at any time be more than one residence or dwelling-house" 
thereon, evidences the intent of the grantor to exclude all buildings thereon 
other than dwelling-houses, but does not exclude apartment houses so 
arranged that several families'may reside separately in the various apart- 
ments in the same building and under the same roof. 

2. S a m d e n e r a l  Rules of Construing Restrictions. 
In construing restrictive covenants in a deed as to the character of 

the buildings that may be erected on a lot sold, with others, in the de- 
velopment of an area of lands, the courts will incline to such reasonable 
construction as will resolve a doubt in favor of the free and untrammeled 
use of the property for lawful purposes. 

APPEAL by plaintiffs from Harding, J., at March Special Term, 1928, 
of MECKLENBURO. 

Civil action to enjoin the erection of an apartment house on defend- 
ant's lot as being in violation of restrictive covenants contained in deeds 
conveying said property. 

The material allegations of the complaint, so far  as essential to a 
proper understanding of the legal questions involved, ma;y be abridged 
and stated as follows: 

1. I n  1920, the Charlotte Consolidated Construction Company, being 
the owner of an undeveloped tract of land in that section of the city 
of Charlotte known as "Dilworth," decided to divide the fame into lots 
and blocks of various sizes and develop it as a high-class residential dis- 
trict. 

2. To this end, a map was prepared and recorded, showing the general 
plan and scheme, and all the lots were sold with certain restrictions 
relative to their use and occupancy, chief among which is the following: 

"The lot of land hereby conveyed shall be used for residential purposes 
only, and not otherwise, and shall be owned, occupied and used only by 
members of the white race (domestic servants in the employ of said 
occupants excepted) and there shall not at any time be more than one 
residence or dwelling-house on said lot (servants' house excepted)." 

3. Said restrictions were inserted in all the deeds conveying the dif- 
ferent lots shown upon the map, as covenants running with the land, 
for the mutual benefit and protection of the respective owners thereof. 

4. The corporate plaintiff is not now the owner of an,y of the lots 
shown upon said map, but does own property surroundin,g and in the 
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same neighborhood, while the individual plaintiffs are owners of lots 
appearing thereon, two of them adjoining the defendant's lot. 

5. The defendant. Mrs. E. L. Cobb. is the owner of one of the lots 
shown upon said map and proposes to erect thereon, as plaintiffs allege, 
"a large flat or apartment house of a severe oblong shape, to be used for 
the separate accommodation of four different families or family groups, 
said buildings being arranged into four distinct separate places of resi- 
dence, or apartments, each of said apartments having its own separate 
kitchen and other quarters, each being entirely separate from the other, 
each having its own separate front porch and each having its own private 
inside entrance with no means of communication one with another, ex- 
cept through such inside main entrance to each." 

6 .   one-of the plaintiffs, nor any of the owners of lots shown upon 
the aforesaid map, has consented for the defendant to build such an 
apartment house on her property, nor has any of the plaintiffs or any 
of said lot owners waived the right to protest against a violation of any 
of said restrictive covenants. 

7. The erection of said apartment house,   la in tiffs allege, will result 
in irreparable injury to their property; wherefore, they ask that its con- 
struction be enjoined. 

A demurrer was interposed by the defendants upon two grounds: 
First, because no cause of action is stated by the individual plaintiffs, 

i t  appearing that the deed of the Construction Company to the lot in 
question, attached to the complaint, contains the following reservation: 

"Provided, however, that any of the conditions and restrictions herein 
contained may be at  any time and in any manner changed by and with 
the mutual and written consent of the parties of the first part, or its 
successors, and the owner or owners, for the time being, of the lot of land 
hereby conveyed." 

Second, for that the complaint does not state facts sufficient to consti- 
tute a cause of action, either against the defendants, or in favor of any 
of the plaintiffs. 

From a judgment sustaining the demurrer, the plaintiffs appeal, as- 
signing error. 

Taliaf erro & Clarkson for plaintiffs. 
Whitlock, Dockery & Shaw and T .  A. A d a m  for defendant. 

STACY, C. J., after stating the case: The principal question for de- 
cision is whether a building restriction in a deed which provides that 
the lot of land thereby conveyed "shall be used for residential purposes 
only . . . and there shall not at  any time be more than one resi- 
dence or dwelling-house on said lot (servants' house excepted)," is 
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violated bv the erection on said premises of an apartment house con- 
taining four apartments, each designed for the separate accommodation 
of a family or family group. 

The plaintiffs assert the affirmative of this question and rely upon 
Bailey v. Jackson, 191 N.  C., 61, 131 S. E., 567, where the covenant, 
anlong other things, prohibited the building of more than "one residence" 
on a lot. The  defendants assert the negative and cite as authority 
Delaney v. VanJVess, 193 N. C., 721, 138 S. E., 28, where an apartment 
house was held not to violate a covenant against the erection of "any 
structure except a dwelling-house"; because, it was said, an apartment 
house, used for residential purposes, is a dwelling-house. 

Conceding, then, that an apartment house may be more than one 
residence, is it more than "one residence or dwelling-house" when used 
for residential purposes only? 

The trial court was of opinion, and accordingly held, that the restric- 
tion in question did not prohibit the erection of an apartment house such 
as the defendant proposes to build. I n  this, we are disposed to concur. 

An apartment house, used for residential purposes only, has been held 
to be a dwelling-house, hence if the expression "dwelling-house" be 
changed to one of its equivalents, "apartment house," the restriction 
would then read: there shall not at  any time be more than one residence 
or apartment house on said lot (servants' house excepted:). I f  this were 
its language, and such we apprehend is one of its permistlible meanings, 
the correctness of his Honor's ruling would hardly be sul~ject to debate. 

Residence is a more restricted term than dwelling-house, and i t  would 
seem to be a refinement of construction to say that the two words, a s  
here employed, were used synonymously, idem re et semu. Rather it 
would appear that the second, which has the broader signification, was 
intended as an enlargement over the first. Hutchison Y. Ulrich, 145 
Ill., 336, 34 N. E., 556, 21  L. R.  A., 391; 18 C. J., 391. I f  the parties 
had wished to prohibit the building of an apartment house on the de- 
fendant's lot, they could easily have said so in language clearly im- 
porting such intent. 

I t  is the position of a number of courts that, in the atrsence of clear 
and unequivocal expressions, restrictive covenants ought not to be ex- 
panded, but rather buckled in against those claiming their benefit and in  
favor of free and unrestricted use of property. 27 R. C. I;., 756, e t  seq. 
"It is a well settled rule that, in construing deeds and instruments con- 
taining restrictions and prohibitions as to the use of proplxty conveyed, 
all doubts should be resolved in favor of the free use thereof for lawful 
purposes in the hands of the owners of the fee." Hunt v. Held, 90 Ohio, 
St., 280, 107 N. E., 765, L. R. A., 1915 D., 543. 
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We think the restriction in auestion is aimed more at the character 
of the building with reference t; the purposes for which it is to be used, 
than at its architectural design. A building occupied by four families 
is no less a dwelling-house than one occupied by a single family. The 
house is not necessarily doubled, trebled or quadrupled simply because it 
is occupied by two, three or four families, instead of one. 

Speaking to a similar question in McMurtry  v .  Phillips Invest.  Co., 
103 Ky., 308, 45 S. W., 96, 40 L. R. A, 489, Hazelm'gg, J., delivering 
the opinion of the Court, said: "It is shown, indeed admitted, that these 
different apartments or flats are places for persons to reside in, but it 
is contended that the language of the restriction conveys the idea of a 
single residence for a single family or at any rate excludes the idea 
of a number of residences under the same roof or in the same house. We 
think, however, that to give the language used, this meaning would be 
to extend its scope beyond the expressed intention of the parties. The 
purposes for which the house is to be erected on the court were to be 
used were 'residence purposes only.' And as the house in controversy is 
to be constructed for such purpose only and is not to be used for any 
other purpose, we do not think its construction is at  all prohibited by this 
restriction clause. I f  the intention had been to vernlit the erection of 
only segregated private residences, the instrument would doubtless have 
so provided." 

The building which the defendant proposes to erect is a single struc- 
ture, intended-for residential only. This is by the 
restriction which is directed against the erection on the locus in QUO - 
of more than one residence or dwelling-house. That i t  is intended to 
accommodate a number of families does not ips0 facto bring i t  within 
what is forbidden. Huntington v .  Dennis, post, 759. 

Holding, as we do, that the complaint does not state facts sufficient to 
constitute a cause of action, i t  is needless to consider the other ground 
upon which the demurrer is based. 

Affirmed. 

ROYAL INSURASCE COMPANY ET AL. v. ATLANTIC COAST L I N E  
RAILROAD COMPANY. 

(Filed 6 June, 1928.) 

Evident-Hearsay Evidence-Declarations Against Interest-Railroad- 
Insurance. 

When insured goods have been destroyed by fire, and the owner has 
received payment for the loss from the insurance company, and the 
latter, under a writing of subrogation, brings action against a railroad 
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for negligence in causing the loss, the admissions of the owner upon the 
issue of negligence involving the origin of the fire are ir~competent when 
it clearly appears that he had no knowledge of the facts upon which his 
supposed admissions or declarations were predicated, and is in effect an 
opinion of a nonexpert witness upon which he is not qualified to give an 
opinion. 

STACY, C. J., dissenting. 

CIVIL ACTION before Cranmer, J., at September Term, 1927, of 
SAMPSON. 

There was allegation and proof to the effect that the plaintiff Royal 
Insurance Company issued to Bethune-Colwell and Company, a policy 
of fire insurance for the sum of $5,000, insuring against loss or damage 
by fire, cotton owned by the insured, and that the other plaintiff Home 
Insurance Company had issued a policy for the same amount to the same 
persons for the same purpose. That on 13 October, 1922, Bethune- 
Colwell and Company, who were cotton buyers in the town of Clinton, 
N. C., had purchased and placed upon the cotton platform on the de- 
fendant's right of way certain lint cotton of the value of' $9,075.86, and 
that while said cotton was so stored on said platform the defendant about 
six or seven o'clock in the evening of sat;rday backed a freight train 
into the said depot near said cotton platform and that the employees of 
defendant were cooking their supper in the caboose and using for such 
purpose a stove, and that fire and flames were negligently permitted to 
escape from said stove and to fall upon said cotton platform, setting fire 
thereto and completely destroying the same. That proof of loss was 
filed by said Bethune-Colwell and Company against the plaintiffs, and 
that the loss, amounting to $9,075.86, was paid to the owners of said 
cotton; that after the full payment of said loss by the plaintiffs the said 
Bethune-Colwell and Company, executed to each of the plaintiffs a subro- 
gation agreement "and did assign, set over, transfer and subrogate to 
each of the plaintiffs, all the right, claims, interest choi3es or things in 
action," and authorized and empowered the plaintiffs and each of them 
to sue said defendants for the loss sustained for the destruction of said 
cotton. The defendant denied that it was guilty of any negligence. 

The following issues were submitted to the jury: 
"1. Was the cotton of Bethune-Colwell and Company, which was in- 

sured by the plaintiffs, and the loss therefor, paid for by them, burned 
by the negligence of the defendant, as alleged in the complaint? 

('2. Was Bethune-Colwell and Company guilty of contributory negli- 
gence which contributed to the damages for which this action was 
brought to recover, as alleged in the ansirer ? 

"3. What damages, if any, are these plaintiffs entitled to recover?" 
The jury answered the first issue "no," and did not answer the other 

issues. 
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From judgment upon the rerdict in favor of defendant plaintiffs 
appealed. 

Butler &? Herring for plaintiffs. 
Rounfree &? Carr and A. McL. Graham for defendant. 

BROGDEN, J. Bethune-Colwell and Company, were the owners of the 
cotton destroyed by fire. On 8 July, 1925, after receiving payment, a 
subrogation receipt was signed and delivered to the plaintiffs by the own- 
ers of said cotton, and the plaintiffs, by virtue of said subrogation receipt 
and assignment, instituted this action against the defendant on 11 July, 
1925. L. A. Bethune, one of the owners of the cotton, testified that his 
firm was required, under the terms of the contract of insurance, to sign 
a subrogation agreement, but that the subrogation paper first presented 
by the plaintiffs permitted the plaintiffs to bring suit in the name of 
the owners of the cotton, to wit, Bethune-Colwell and Company, and that 
the owners had declined to sign the receipt in that form. Thereupon 
the witness Bethune was asked the following question on cross-examina- 
tion by counsel for defendant: "Q. Had  you not stated that in your 
opinion, before that time, (that is the time of signing the subrogation 
receipt), that the railroad company was not responsible for this fire?" 
"A. I expressed the opinion that I did not think the railroad company 
burned it. Yes sir, I did that." The plaintiff objected to the question 
and moved to strike out the answer. The trial court admitted the evi- 
dence and the plaintiffs excepted. 

The witness Bethune also testified as follows: "When I got there not 
all of the cotton was on fire. . . . I did not observe the condition 
at the cotton platform or on the track the day of the fire. . . . I got 
to the fire as quick as I could after the alarm was sounded. I do not 
know of my own knowledge how the fire occurred, I do not recall that 
I noticed the condition around the platform that particular day." 

The plaintiff contends that the evidence is incompetent for the reason 
that i t  permitted a witness to give an opinion as to the cause or origin 
of the fire when the witness had no personal knowledge of the condition 
of the premises and was not present when the fire started. The de- 
fendant contends that the testimony is competent for the reason that 
it is a declaration against interest, which is one of the well defined and 
well established exceptions to the hearsay rule. One of the leading cases 
in this State, discussing declarations against interest, is Smith v. Moore, 
142 N .  C., 277. I n  that case Walker, J., writing for the Court, said: 
"Declarations of a person, whether verbal or written, as to facts relevant 
to the matter of inquiry, are admissible in evidence, even as between 
third parties, where it appears: 1. That the declarant is dead. 2. That 
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the declaration was against his pecuniary or proprietary interest. 3. That 
he had competent knowledge of the fact declared. 4. T'hat he had no 
probable motive to falsify the fact declared." Roe v. Journegan, 175 
N.  C., 261; C a w  v. Bizzell, 192 N. C., 212. 

Without entering into any discussion of the complexities of declara- 
tion against interest, it is generally held to be the law that in order to 
make such declarations admissible in evidence the declarant must have 
a competent knowledge of the fact declared. I n  the case a t  bar the wit- 
ness Bethune expressly testifies that he had no knowledge of the condi- 
tion of the premises or of the origin of the fire. The cottcm was burning 
when he arrived upon the scene. The evidence of the uitness perhaps 
would be more in the nature of an admission. The difference between an 
admission and a declaration against interest is discussed by Justice 
Allen in Roe v. Journigan, supra. Of course, technically an admission 
is a statement of a party, and the witness Bethune was not a party to 
this action. H e  was, however, the assignor of the plaintiffs, and was 
therefore a privy in estate, and any competent declaration made by an 
assignor is admissible against the assignee, who holds title under him. 
Guy  v. Hall, 7 N .  C., 150; Johnson v. Patterson, 9 N. C!. ,  184; Satter- 
white v. Hicks, 44 N. C., 105; MaiGee v. Blankenship, !)5 N .  C., 568; 
Shaffer v. Gaynor, 117 N .  C., 24; Wigmore on Evidence, 2d ed., Vol. 2, 
see. 1080 et seq., p. 593. But even an admission must be the acknowl- 
edgment of a fact and not of a mere opinion, having no foundation 
either in knowledge or from observation. 

The whole question, therefore, is narrowed to the inquiry as to whether 
or not the opinion of the witness Bethune as to the origin of the fire 
was competent under the circumstances disclosed by the record. I n  
Hill  v. R .  R., 186 N. C., 475, this Court stated the law as follows: "In 
the law of evidence no principle is more familiar than that which ordi- 
narily excludes the opinion of a nonexpert witness. Ont? who is called 
to testify is generally restricted to proof of facts within his personal 
knowledge, and is not permitted to express his opinion clmcerning mat- 
ters which the jury are required to decide. . . . The opinion of the 
witness should be based upon facts admitted or found, or upon his 
personal knowledge, and not upon the assumption of the fact." 

The origin of the fire was the point in issue between the parties and 
was the identical question to be determined by the jury. The testimony 
was therefore incompetent and should have been excluded. Summerlin v. 
R. R., 133 N. C., 551; Marshall v. Telephone Co., 1El N.  C., 292; 
Stanley v. Lumber Co., 184 N. C., 307; S .  v. Brodie, 190 N .  C., 554; 
Trust  Co. v. Store Co., 193 N.  C., 122; 154 N. C., 523. 

New trial. 

STACY, C. J., dissenting. 
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STATE on RELATION OF F. G .  GOWER V. C. W. CARTER. 

(Filed 6 June, 1928.) 

1. Elections-QualHcation of Vote-Residence. 
In order to acquire a residence for the purpose of exercising the right 

to vote in a given locality, the "residence" must be of a permanent, and 
not of a temporary character, corresponding with the word domicile. 

2. Same--Evidence of Residence. 
Those who are teachers in a locality, and their right to vote therein 

is made to depend upon whether they were residents therein only for the 
scllolastic year. A question is incompetent that asks them of their inten- 
tion to make the locality their legal residence, since the answer involves 
a question of law as to what constitutes a sufficient legal residence to 
qualify them to vote. 

3. Trial-I&ructions-Request for Instructions. 
Correct prayers for instructions, refused by the court, are not con- 

sidered as reversible error when they are substantially given in the general 
charge. 

APPEAL by defendant from Cranmer, J., a t  November Special Term, 
1927, of JOHNSTON. N O  error. 

Parker & Martin for plaintiff. 
W .  H .  Lyon and J .  W .  Bailey for defendant. 

ADAMS, J. This is an  action in  the nature of quo warranto to t ry  the 
title to the office of mayor of the town of Clayton. The case was before 
the Court a t  the Fall  Term, 1927, on appeal from a judgment of non- 
suit, and is  reported in 194 N. C., 293. On the second tr ial  the follow- 
ing issue was submitted to the jury and answered in  the  affirmative: 
"Was F. G. Gower duly elected mayor of the town of Clayton on the 
third day of May, 1927, as alleged in  the complaint?" Judgment was 
given for the plaintiff, and the defendant appealed. 

I t  is admitted tha t  the official returns show that  238 votes were cast 
for the plaintiff and 239 for the defendant. The  plaintiff alleges, how- 
ever, that  the defendant received only 224 legal votes. This allegation 
is denied by the defendant, who says that  several votes were wrongfully 
and illegally cast for the plaintiff, and that  the defendant was duly 
elected to the contested office. I t  is necessary to examine these conten- 
tions in the light of the evidence. 

The  plaintiff contends that  sixteen persons illegally voted for the de- 
fendant:  Charles Hill,  Jr., Joseph Romanos, Mrs. Forbes, and Misses 
Sitterson, McCook, Baugh, Baker, Pierce, Hampton, Noble, Baxlep, 
Askew, Sparger, Herring, Banks, and Foy. I t  was admitted 011 the trial, 
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as we understand from instructions given the jury, that  Mrs. Forbes 
was under 21 years of age and that  Romanos was a citizen of Syria, not 
of North Carolina, a t  the time they voted. They were therefore dis- 
qualified. C. S., 2654, 5936, 5937. Hill  testified that he had lived in 
Clayton only three months before the election and that the defendant 
registered his name. For  this reason he  was not a qualified clector. 
C. S., 2654, 5937. The others whose names are given were teachers in  
the schools of Clayton. There was evidence tending to show that they 
remained there while the schools were in session and ill vacation re- 
turned to their respective homes. The contested question is whethcr they 
mere qualified to ~ o t e  in the election for mayor. 

The Constitution provides that  every elector shall reside in the State 
of North Carolina for one year and in the precinct, ward, or other elec- 
tion district in which he offers to vote four months next preceding the 
election. ,4rt. VI, see. 2. I n  Hannon v. Grizzard, 89 N.  C., 115, it is 
said : "Residence, as the word is used in this section in defining political 
rights, is, in our opinion, essentially synonymous with domicile, denoting 
a permanent as distinguished from a temporary dwelling place. There 
may be a residence for a specific purpose, as a t  summer or winter re- 
sorts, or to acquire an  education, or some a r t  or skill in which the animus 
revertendi accompanies the whole period of absence, and this is con- 
sistent with the retention of the original and permanent home, with all 
its incidental privileges and rights. Domicile is a legal word and differs 
in one respect, and perhaps in  others, i n  that, it is never lost until a new 
one is acquired, while a person may cease to reside in one place and 
have no fixed habitation elsewhere." And in Reynolds v. Cotton Mills, 
177 N. C., 412: "Domicile is of three sorts-domicile by birth or of 
origin, by choice, and by operation of law. The first is the common case 
of the place of birth;  the second is that  which is voluntarily acquired 
by a party;  the last is consequential, as that of the wife arising from 
marriage. I t  is universally held, and clearly so by this Court, that in 
order to constitute a domicile by choice, two essential things must con- 
cur, which are 'residence' and 'intent' to remain at  the place for an in- 
definite period." 

Obviously for the purpose of meeting this requirement the defendant 
inquired of several of the teachers who had testified whether it was their 
purpose to make Clayton their legal residence when they went there and 
when they voted. The plaintiff's objection to those ques1,ions was sus- 
tained and the defendant excepted. Each witness would have given an 
affirmative answer. I n  this ruling there was no error. A legal residence, 
under the cases cited, was prerequisite to a right to vote. But  the ques- 
tion was framed in  such way as to involve matters of law as well as of 
fact and to leave with each witness the implied right to determine for 
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herself what elements are essential to the correct definition of a legal 
residence. Each one might have concluded that her presence in Clayton 
during the school terms was sufficient to constitute a legal residence for 
the purpose of voting without an intent to remain there at any other 
time or for any longer period, or each one may have differed from the 
others in her estimate and understanding of the phrase. I n  the ques- 
tions no rule was laid down or suggested as a basis for any fixed 
uniformity in giving an answer. Exceptions, 4, 11, 13, 14, 18-20, 22, 
2 7 ,  29-31, 33 and 42 are overruled. Exceptions 16, 17, 32, 36, and 37 set 
forth no sufficient cause for a new trial; and as to those numbered 35, 
38, and 39 it may be said that if the evidence had been admitted it could 
not, upon undisputed facts, reasonably have become a factor in changing 
the result. 

The defendant requested the following instruction: "Domicile, or 
legal residence, is to be determined by the intent of the person under 
the facts and circumstances. The statute prescribes the time element 
necessary to qualify a voter in the matter of actual residence; but the 
test of domicile or legal residence is the intention of the person." 

We think this prayer was given, not in the exact words, but at least 
in substance. After stating the time limit of the elector's residence as 
prescribed by statute and the requisites of registration, the trial court 
defined "citizen," "residence," and "domicil<" and stressed the present 
intention as an  essential element in the selection of one's domicile or 
permanent home. This was repeated and the intention which marks 
the distinction between domicile and residence was clearly pointed out. 
That a requested instruction need not literally be given needs no citation 
of authority. We find no reversible error. 

S o  error. 

GILARD BROWN, ADMISISTRATRIX OF THE ESTATE OF RUFUS EDWARDS, 
DECEASED, V. SOUTHERS RAIL\\'AT COMPAKY, A CORPORATIOX, A N D  

ATLANTA AND CHARLOTTE AIRLINE RAILWAY COMPBKY, a 
CORPORATION, ASD w. D. TURNER. 

(Filed 6 June, 1928.) 

Xegligence-Contributory Negligence-Infants-Railroad. 
In an action against a railroad for the negligent killing of plaintiff's 

intestate, an instruction that a lad nearly eight years of age is incapable 
of being guilty of contributory negligence is ferersible error, contributory 
negligence, in this case, being a question for the jury under the evidence 
as to the infant's ability to appreciate the danger and act accordingly for 
his own safety under the circumstances. Qhorley 5 .  R. R., 189 N. C., 634. 
cited and approved. 
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APPEAL by defendants from Bowie, Special Judge, and a jury, at  
July  Special Term, 1927, of MECKLENBURQ. New trial. 

The allegations in plaintiff's complaint are as follows : "That just 
south of the intersection of the defendant companies' tracks with Second 
Street, a public thoroughfare, in the city of Charlotte, N. C., children 
of tender age were accustomed to and did cross frequently the tracks and 
premises of the defendant companies and did use, at  the times herein- 
after mentioned and for several years prior thereto, the tracks and 
premises of the said companies as a playground; that the engines, cars, 
tracks and other possessions of the defendant companies, the level con- 
dition of the premises and the various collection of pebbles and other 
objects on the said premises of the said companies allured and attracted 
children of tender age, along with the plaintiff's intestate, to and on 
the said premises and tracks of the said railroad companies; that the 
defendant companies knew, or by the exercise of reasonable care, ought 
to have known, that small children were allured and attracted by the 
said premises and possessions, and that said children so attracted and 
allured were incapable of caring for themselves amid moving engines 
and rolling stock and the various other inherently dangerous operations 
on the said premises; that, well knowing the dangerous conditions of the 
said premises and well knowing the uses thereof by children of tender 
age, at the times hereinafter mentioned and for many years prior thereto, 
the defendant companies, and each of them, failed, neglected and refused 
to erect a fence or to give signals or to put a guard there or to establish 
any sort of system nf warning whatever that would put or tend to put - 
children of tender age or any person on notice of the approach of loco- 
motives and trains. That on or about 29 November, 1925, about three- 
thirty p. m., the plaintiff's intestate, who was about seven years of age, 
was crossing in an easterly direction along with other children, the eastern 
track of the defendant companies; that just as the said intestate reached 
the east rail of the east track an engine or train of the defendants in 
charge of W. D. Turner, defendant, while backing and going in a north- 
erly direction, operated at a high, unlawful, reckless and dangerous rate 
of speed, without giving any warning or signal of any kind and without 
a watchman on the rear of the said train or engine and without keeping 
a proper lookout, ran over the said intestate and cut off his left leg he- 
tween the knee and the ankle and crushed the right foct of the said 
intestate and otherwise bruised and lacerated said intestat(.." 

The issues submitted to the jury and their answers thereto, were as 
follows : 

"1. Was the plaintiff's intestate injured by the negligence of the de- 
fendant as alleged in the complaint 1 dnsmer : Yes. 
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"2. What damages, if any, is the plaintiff entitled to recover of the 
defendant ? Answer : $2,000." 

The exceptions and assignments of error and necessary facts will be 
stated in the opinion. 

Preston & ROSS for phinti f f .  
John  M.  Robinson for defendants. 

CLARKSON, J. At the close of plaintiff's evidence, defendants made a 
motion as in case of nonsuit, and at  the close of all the evidence the 
motion was renewed. C. S., 567. The court below overruled the motions, 
defendants excepted and assigned error. We think the court below cor- 
rect in the ruling. As oft repeated, the evidence is to be taken in the light 
most favorable to the plaintiff and he is entitled to the benefits of every 
reasonable intendment upon the evidence and every reasonable inference 
to be drawn therefrom. 

9 s  the case goes back for a new trial, we will not discuss the evidence, 
but, in our opinion, it is sufficient to be submitted to a jury. 

Rufus Edwards, the boy that was killed by the defendant railroad com- 
pany, on 29 November, 1925, was nearly eight years old. His mother 
testified that he would have been eight years old on 4 January, 1926. 

The defendants, in their answer, plead contributory negligence. The 
court below charged the jury: "The court charges you that our courts 
have heretofore held that a child under eight years of age is incapable 
of committing contributory negligence." Defendants duly excepted and 
assigned error. 

We think the present case is similar to and governed by the case of 
Ghorley v. R. R., 189 N. C., at p. 635. I t  was there said: "It was 
earnestly insisted by defendants that, under the evidence, plaintiff's in- 
testate, a child seven years of age, was guilty of contributory negligence 
in  walking on defendant's track in front of a moving train, which 
caused her death, but we think the trial court was clearly correct in 
submitting the question to the jury, as he did. There was ample evi- 
dence to warrant the jury in finding that the engineer or fireman, in 
the exercise of reasonable care, could have seen, and should have seen, 
the little girl in time to have avoided the injury." Alexander v. States- 
ville, 165 N .  C., 527; Campbell v. h u n d r y ,  190 N .  C., 649; Hoggard v. 
R. R., 194 N. C., 256. 

Chief Justice Clark wrote the opinion relied on by plaintiff in Ashby 
v. R. R., 172 N. C., 98. The headnote 2, gives the reason: "A lad 8 
years of age, injured while assisting, at their request, the defendant's 
employees in pushing a car loaded with cross-ties, and injured while 
endeavoring to jump on the car and ride across a cattle-guard, was too 
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young to be guilty of contributory negligence under the facts of this 
case." That case was different from the present one. 

The learned Chief Justice, in the concurring opinion, in Fry v. Utili- 
ties Co., 183 N.  C., at  p. 296-7, says: "In Baker v. R. I;. ,  150 N. C., 
565, above cited, this Court, in  discussing the question of contributory 
negligence, and whether i t  was a question for the court or the jury, says : 
'The responsibilities of infants are clearly defined by text-writers and 
courts. S t  common law, fourteen was the age of discretion in males 
and twelve in  females. At fourteen an infant could choose a guardian 
and contract a valid marriage. After seven, an infant may commit a 
felony, although there is a presumption in his favor whi~:h may, how- 
ever, be rebutted. But after fourteen an infant is held to the same re- 
sponsibility for crime as an adult.' And then this opinion adds almost 
in the same words of the later case of Foard v. Power Co., 170 N. C., 
48, as follows: 'We find in the books many cases where children of 
various ages, from seven upward, have been denied a recovery because 
of their own negligence.'" The learned Chief Jwtice then cites the 
Alexander case, supra, and other cases bearing on the subj~sct. We refer 
to the cases cited for further discussion. For the reasonr, given, there 
must be a 

New trial. 

SHAPLEIGH HARDWARE COMPANY v. FARMERS FEDERATION, INC. 

(Filed 6 June, 1928.) 

Accord and Satisfaction-Nature of Agreement-Accepting Check in Pay- 
ment of Disputed Sum--Sales. 

When the purchaser claims a reduction from the purchase price of 
the goods sold and delivered in consequence of an alleged inferiority of 
quality, deducting the amount of the damages claimed, and sends a check 
in a less sum than that demanded by the seller, with a letter stating that 
the check was in full, a controversy arises between them as to the correct 
amount due, and the acceptance of the check and receiving the money 
thereon is a valid settlement, binding upon the seller. 

CIVIL ACTION before Schenck, J., s t  November Special Term, 1927, of 
BUKCOIIBE. 

The evidence tended to show that in the fall of 1925, a traveling 
salesman and agent of the plaintiff sold to the defendant a certain lot of 
automobile tires. The salesman represented the tires to be the best line 
put on the market by the plaintiff, and that "they would rank with any- 
thing that was being sold on the market as to quality and workmanship," 
and that they mere "as good ones as anything on the market." After the 
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purchase had been made and the tires delivered the defendant sold the 
tires to various customers. Soon complaints began to be made to the 
defendant with respect to the quality of the tires. There was testimony 
adduced in behalf of the defendant that on several occasions complaint 
had been made to the agent that the tires were not giving satisfaction 
and that as a matter of fact seventy-five per cent of the tires sold by 
the defendant were returned by the purchasers. Thereafter on 21 June, 
1926, the defendant wrote a letter to the plaintiff at  St. Louis, Missouri, 
in which letter it was stated, "He also wants to get in touch with your 
salesman relative to a discount on these tires before the check is mailed." 
Plaintiff acknowledged receipt of this letter on 24 June, stating, "We 
consider that while the matter of tires is being investigated we should 
be favored with a good substantial remittance to apply on account-say 
a check for at  least $2,500 or $3,000," etc. Thereupon on 14 August, 
1926, the defendant wrote the following letter to the plaintiff: "You will 
please find enclosed complete settlement of our account to date, with the 
exception of one invoice of $110 covering shipment of knives made to 
our Fletcher warehouse, which is not due until 1 January, 1927. This 
account we will settle promptly when due. We are returning what tires 
and tubes we had on hand by freight. You will note from our invoice 
enclosed, that we have invoiced them back to you at same prices that 
they were invoiced to us. There were 108 tires and 108 tubes as per 
invoice enclosed, amounting to $1,426.37. You will also note an exhibit 
of invoice due you in the amount of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $4,115.87 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Tires returned 1,426.37 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Less credit memorandum 22.00 

-- 
$2,667.50 

Less freight credit . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .26 

"You will find checks enclosed which total the amount of $2,667.24. 
This completes the settlement with the exception of the one invoice men- 
tioned above. 

"Trusting that you find this satisfactory, we are, sincerely yours, 
Farmers Federation, Inc., W. Z. Penland, assistant secretary and treas- 
urer." 

Three checks aggregating $2,667.24 referred to in said letter and en- 
closed therein, were received by the plaintiff, endorsed and collected. 
However, on 18 August, the plaintiff wired the defendant that it could 
not accept the tires. 
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The plaintiff brought this suit against the defendant alleging that the 
defendant was indebted to it in the sum of $1,681.81. The defendant 
pleaded accord and satisfaction arising from the return of the mer- 
chandise and the cashing of the checks referred to in t'he letter of 14 
August. The evidence of the plaintiff is not set out in full in the record, 
but the record does disclose that "plaintiff thereupon introduced evidence 
tending to contradict all of the material evidence offered by the defend- 
ant, but which is not deemed pertinent upon this appeal, since by the 
subsequent ruling of the court the jury was not permitted to pass upon 
the evidence in the case." 

At the conclusion of all the testimony the trial judge nonsuited the 
counterclaim set up by the defendant and directed a verdict against the 
defendant for the sum alleged in the complaint, from which judgment 
the defendant appealed, assigning error. 

Lee, Ford C% Coxe for plaintiff. 
Carter & Carter for defendant. 

BROGDEN, J. I n  Ore Co. v. Powers, 130 N. C., 152, 41 5. E., 6, the 
debtor sent a check to a creditor by letter which stated: "We enclose 
you check for $3,210.46 which balances account with your good self." 
This Court upon such fact declared the law to be: "Having accepted 
the check with a statement in the letter that it was for balance in full 
and cashed the check, the plaintiff is bound thereby in the absence of 
evidence of fraud or other conduct on the part of the defendants to re- 
lieve the plaintiff from the effect of its acceptance of the check in full 
payment." Thomas v. Gwyn, 131 N.  C., 460, 42 S. E., 904; Armstrong 
a. Lonon, 149 N.  C., 434, 63 5. E., 1011; Aydlett v. Brown, 153 N .  C., 
334, 69 5. E., 243. 

I t  will be observed that the Powers case, supra, and the case of Kerr 
v. Sanders, 122 N .  C., 635, 29 5. E., 943, and that line of cases, contain 
no reference to a disputed account. Dispute as an essential element of 
accord and satisfaction in such cases apparently appeared in the law for 
the first time in the case of Rosser .v. Bynum,  168 N.  C., 340, 84 5. E., 
393, and later followed in Bogert v. Mfg. Co., 172 N. C., 248, 90 S. E., 
208, and cases subsequent thereto. Supply Co. v. Wat t ,  1131 N. C., 432, 
107 S. E., 451; Blanchard v. Peanut Co., 182 N.  C., 20, 108 S. E., 332; 
DeLoache v. DeLoache, 189 N .  C., 394, 127 S. E., 419 ; Dmdging Co. v. 
State, 191 N.  C., 243, 131 S. E., 665. 

The principle announced in the later decisions is thus expressed in 
Rosser v. Bynum,  supra: "It is well recognized that when, in case of a 
disputed account between parties, a check is given and received clearly 
purporting to be in full or when such check is given and from the facts 
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and attendant circumstances it clearly appears that it is to be received 
in full of all indebtedness of a given character or all indebtedness to 
date, the courts will allow to such a payment the effect contended for." 

There is evidence in the record tending to show that a bona fide con- 
troversy had arisen between the parties prior to the letter of 14 August, 
1926, in which the checks were enclosed. I n  view of this situation the 
element of dispute or controversy was a fact to be determined by the 
jury. Therefore i t  was error for the trial judge to withdraw the case 
from the jury. The parties are entitled to have the whole controversy 
tried opon its merits. 

Reversed. 

STATE v. L. C. DEADMON. 

(FiIed 6 June, 1928.) 

Criminal Law-Evidenc-Evidence of Other Crimes as Substantive Proof. 
On trial under indictment for burning a barn to collect fire insurance 

thereon, C. S., 4242, evidence that the defendant at another place, at  
some indefinite time in the past, had another barn to burn, is incompe- 
tent and does not come within the exceptions to the general rule, there 
being no causal relation between the two fires, or logical or natural con- 
nection between them, and not a part of the same transaction. 

CRIMINAL ACTION before NcElroy, J., at August Term, 1927, of DAVIE. 
The defendant was charged, in a bill of indictment containing five 

counts, with burning a barn and its contents in order to collect the in- 
surance thereon. The court submitted to the jury the first and second 
counts only. The chief witness for the State testified that the defendant 
attempted-to induce said witness to burn the barn and suggested to him 
that he could take a box of shavings or waste and saturate it with kero- - 
sene, set a candle in the box, light it, and when it burned down to the 
contents, the shed and barn would burn down. The witness further 
testified that on the night of 25 August, 1925, that he hid in a pile of 
lumber near the barn and saw the defendant Deadmon go in the barn, 
saturate shavings with kerosene, light a candle and set it in the shavings. 
The fire occurred next day about ten or eleven o'clock. The defendant 
had gone to the eastern part of the State in company with Rev. Dr. 
Bryon Clark on the morning the fire occurred, and therefore was not 
in  the county a t  the time. Twenty-three witnesses, including three 
deputy sheriffs of Iredell County, testified that the character of the 
State's witness was bad. The State's witness also admitted that he had 
been indicted by the defendant and charged with stealing corn and 
farming tools, and that twenty-three days after a warrant had been 
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issued against him by the defendant he went before 1;he grand jury 
to give evidence in  regard to the charge contained in the bill of indict- 
ment. 

W. 9. Scott, Deputy Insurance Commissioner, while testifying for the 
State, was asked on cross-examination the following question in regard 
to a conversation he had with the defendant after the fire: "Q. Did he 
tell you what the value of it was?" (referring to Ford truck in barn at 
the time of the fire). "A. No sir." Thereupon the witness voluntarily 
proceeded as follows: "The threshing (machine) he sa.~d he got from 
G. W. Worford, was to pay $50.00 for i t ;  said he and his son moved it 
and put i t  in the shed. The sawmill he got from Tom Stone, traded a 
Ford sedan for it. Said he gave Mr. Turner a mortgage on the sawmill. 
Said he put one of the trucks in the shed about six or eight, months before 
the fire. Said he moved the sawmill on 13 August, and put it in the 
barn. I asked him about another fire he had near Statesville." 

The record shows the following: "Objection by defendant-objectioi~ 
overruled and defendant excepts to any statement made by witness re- 
lating to any fire near Statesville, or any conversation about it. I asked 
him about this fire near Statesville and he said his property did burn 
up there. I asked him about two automobiles that he moved out there 
the day before; he said he did; said he carried two old automobiles there 
that was out of commission and put them in the shed under the barn out 
there late in  the afternoon and the fire occurred that night. One was a 
Buick and I won't be positive what the other was. To the above de- 
fendant objected-objection overruled, and defendant excspted." 

There was a verdict of guilty and from the judgment of the court 
sentencing the defendant to the State's prison for not lesh~ than ten and 
not more than fifteen years a t  hard labor, the defendant appealed, as- 
signing error. 

Afforney-General Brummitt and Assistant Attorney-General Xash fov 
the State. 

T .  F. Hudson, A .  T .  Grant and Hayden Clement for defendant. 

BROGDEN, J. The question is this: Upon indictment For burning a 
barn under C. S., 4242, is evidence that another barn had burned where 
the defendant was living sometime prior to the burning iii controversy, 
competent and adnlissible? 

The point is raised by the testimony of witness Scott. St did not ap- 
pear from the testimony when the fire occurred at  Statesville or whether 
or not the defendant had insurance upon the property or not; neither 
did it appear as to whether or not the fire was of incendiar,y origin. The 
defendant objected t'o the testimony before it was offered and excepted 
to any statement made by the witness relating to the fire at Statesrille, 
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notwithstanding the court permitted the testimony and after the testi- 
mony was in the case the defendant again objected and excepted. 

The principle of law applicable to the facts disclosed is thus stated 
in S. v. Beam, 184 N .  C., 730, 115 S. E., 176. "One who commits a 
crime may be more likely to commit another; yet, logically, one crime 
does not prove another, nor tend to prove another, unless there is such 
a relation between them that proof of one tends to prove the other. 
Unless such a relation exists, i t  is illegal and manifestly unfair to require 
a man who is charged with a specific crime in the indictment to prepare 
a defense against other crimes that the State may attempt to prove 
against him, but which are not charged in the bill. The general rule 
should, therefore be strictly enforced in all cases where applicable." 

There are certain exceptions to this general rule, when it becomes 
necessary to show intent, design or guilty knowledge, to make out the res 
gestct., to prove identity or to establish a chain of circumstantial evidence 
upon the offense charged. However, upon the element of intent the 
court held in S. v. Jeffries, 117 N. C., 727, 23 S. E., 163, "If such 
testimony be admissible to prove such intent, the 'collateral offense' 
sought to be proved must be confined to a time before, or just about the 
time, the offense charged against the defendant is alleged to have been 
committed." "There must be a causal relation or logical and natural 
connection between the two acts, or they must form parts of but one 
transaction. Where one offense constitutes a necessary element of an- 
other, proof may be made thereof." 8. v. Beam, 184 N.  C., 736, 115 
S. E., 176. 

To the same effect is the holding in 8. v. Graham, 121 N. C., 623, 28 
S. E., 409: "Evidence of a distinct, substantive offense cannot be ad- 
mitted in support of another offense, as a general rule. . . . I t  is 
when the transactions are so connected or contemporaneous as to form 
a continuing action that evidence of the collateral offense will be heard 
to prove the intent of the offense charged." 

Again in S. v. Dad, 191 N .  C., 231, 131 S. E., 573, Stacy, C. J., stated 
the rule thus: "It is undoubtedly the general rule of law that evidence of 
a distinct substantive offense is inadmissible to prove another and inde- 
pendent crime, the two being wholly disconnected and in no way related 
to each other.'' S. v. Thompson, 97 N. C., 496, 1 S. E., 921; S. v. 
Murphy, 84 N .  O., 742; S. v. McCall, 131 N .  C.. 798, 42 S. E., 894; 
S. v. Stamill, 178 N. C., 683, 100 S. E., 241; 8. v. Beam, 179 N. C., 
768, 103 S. E., 370. 

The evidence in controversy does not fall within any of the exceptions 
to the general rule so firmly and thoroughly established in the law. The 
exception of defendant thereto is sustained and a new trial awarded. 

New trial. 
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R. T. HEATON ET UX. V. J. M. KILPATRICK. 

(Filed 6 June, 1928.) 

1. Railroad-Right of Way-Width of Right of Way. 
Where in an action of trespass, involving the title to mineral interests 

in land, the question depends upon the location and width of a railroad's 
right of way, as to whether it extended beyond the pres'ent location of 
its roadbed under a grant or deed, the presumption is that the right of 
way extends to the width specified in the charter of the railroad, in the 
absence of any restrictions contained in the deed to the raii.road company. 

8. Same. 
The presumption that the right of way of a railroad company extends 

to that given in its charter is aided by the provisions in the grant allowing 
the owners to cultivate the lands, under certain conditions, to that not 
required for railroad purposes. 

3. E v i d e n c e P a m 1  or Extrinsic Evidence--Parol Evidence Not Admissi- 
ble Where Deed is Not Ambiguous. 

Where a deed is not ambiguous, extrinsic evidence is not admissible to 
contradict, modify, or confirm its terms. 

4. Trial-NonsuitRefusal of Motion of Nonsuit on Conflicting Evidence 
Not Error. 

A judgment as of nonsuit will not be granted when there is evidence 
to support the contentions of the adversary party. 

,APPEAL by defendant from Deal, J., a t  J anua ry  Term, 1928, of 
CHEROKEE. NO error. 

Action for trespass, involving title to land. From judgment on an ad- 
verse verdict, defendant appealed to the Supreme Court. 

D. Witherspoon and Dillard & Hill for plaintiffs. 
M .  W .  Bell and J .  N .  Moody for defendant. 

CONNOR, J. Plaintiffs are the owners of a tract of land, situate in  
Cherokee County, North Carolina. The  right of way of the Southern 
Railway Company runs over and across said tract of land. Defendant i s  
the owner of all the talc and other minerals on and under the surface of 
that  part  of the said tract of land which lies northwest of the right of 
way of the Southern Railway Company. He does not own the talc and 
other minerals on or under the  surface of so much of said tract of land as 
is included within the said right of way. The southeast boundary of the  
land on and under which defendant owns the talc and other minerals i s  
the northwest boundary of said right of way. The questions arising out 
of the controversy between plaintiffs and defendant involve the location 
cf the northwest boundary of said right of way. 
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Plaintiffs allege that this boundary is located one hundred feet from the 
center of the track of the Southern Railway Company, as the same passes 
over and across its right of way located on the tract of land owned by 
the plaintiffs. This allegation is denied by defendant. H e  contends that 
the right of way of the said railway company includes only so much 
of said tract of land as is actually occupied and used by said railway 
company for its track, and for the ditches on each side of the track. 

There was evidence tending to show that defendant had entered upon 
the tract of land owned by plaintiffs, on the northwest side of the rail- 
road track, and within one hundred feet from the center of said track, 
and that he had removed therefrom talc and other minerals, claiming 
that he owned the same, for that said talc and other minerals were on 
and under the surface of that part of the tract of land owned by plain- 
tiffs which lies northwest of the right of way of the Southern Railway 
Company. 

The determinative question, therefore, is, what is the width of the 
right of way of the Southern Railway Company, as the same is located 
upon the tract of land owned by the plaintiffs? 

Plaintiffs offered in evidence a deed executed in 1883 and recorded 
prior to the deeds under which plaintiffs and defendant, respectively, 
claim, by which the then owner of said tract of land conveyed to the 
Western North Carolina Railroad Company "the right of way" for said 
railroad company over said tract of land, excepting, however, "all the 
minerals and metals, and the right to cultivate up to the road bed, where 
the same is not used by the company, or needed for railroad purposes, 
and does not injure the interest of the company." No words appear in 
said deed, fixing definitely, and with certainty the width of the right of 
way thereby granted and conveyed. I t  is manifest, however, from the 
words used in the exception that the said right of way included more 
than the road bed, and extended some distance, at  least, on either side 
of the same. Otherwise, the exception would be meaningless, at  least 
for all practical purposes. I f  the deed is susceptible of construction, the 
courts will look to all of its provisions in order to determine its effect. 

For the purpose of making certain that which under the deed is 
uncertain, plaintiffs offered in evidence certain provisions of the charter 
of the Western North Carolina Railroad Company, chapter 228, Laws 
1854-55. These charter provisions are to the effect that in the absence 
of restrictions in a deed for a right of way over land conveyed to said 
company, the width of such right of way is two hundred feet, that is, one 
hundred feet on each side of the track. 

Defendant's objection to the introduction of this evidence was prop- 
erly overruled. Plaintiffs do not repudiate the deed by which the right 
of way over and across their land was conveyed, nor do they rely upon 
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the statutory presumption as to the source of title to said right of way. 
Hickory v. R. R., 137 N. C., 189, cited in defendant's brief, has no appli- 
cation. The principle upon which plaintiffs rely in support of the 
competency of this evidence is stated by Brogden, J., in Wearn v. R. R., 
191 N. C., 575, as follows: 

"The law of North Carolina as declared in many decisions is to the 
effect that if a railroad company enters upon land under a deed or grant 
from the owner which purports to convey an unrestrictecl right of way 
and no definite quantity or width of land is specified, and thereafter 
constructs its road thereon, then it is presumed that the owner has 
granted to the company the width designated in the charter or in the 
general statute. This statutory presumption, therefore, applies; (1) in 
the absence of a contract between the parties; ( 2 )  when the contract 
purports to co?vey an unrestricted right of way and no definite quantity 
or width is specified; (3) only against the owner across or over whose 
land the track is constructed," citing numerous cases. 

Plaintiffs offered other evidence tending to show that the Southern 
Railway Company is now the owner of the right of way over and across 
the tract of land owned by them, originally conveyed to the Western 
North Carolina Railroad Company, and was such owner at  the date of 
the execution of the deeds under which both plaintiffs ,md defendant 
claim, respectively. 

Plaintiffs offered in evidence a deed dated 14 May, 1918, by which de- 
fendant conveyed to plaintiffs the tract of land now owned by plaintiffs, 
"excepting and reserving from the operation of this deed one-half of all 
mineral of whatever name, kind or description that may be in, under, 
upon or over that part of the above conveyed land that lay,3 on the north- 
west side of the right of way of the Southern Railway Company, and 
the right of way of the Southern Railway Company and the Georgia and 
North Carolina Railroad Company are also excepted from the opera- 
tion of this deed." 

Subsequently, to wit, on 22 May, 1919, plaintiffs conveyed to defend- 
ant "one-half of all minerals of whatever name, kind or description 
that may be in, under, upon or over that part of tract No. 40, District 
NO. 6, which lays or lies on the northwest side of the right of way of the 
Southern Railway Company, being the same one-half of said minerals 
conveyed to said Heaton and wife by said Kilpatrick by said deed of 
14 May, 1918, reference to which is again made.'' 

On the cross-examination of plaintiff, R. T. Heaton, who had testi- 
fied as a witness in behalf of plaintiffs, he was asked the following ques- 
tion: "And under that arrangement, Mr. Kilpatrick retained title to a 
half interest in the talc and other minerals, and you had a half interest 
northwest of the railroad ?" 
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Plaintiffs' objection to this question was sustained. Defendant ex- 
cepted and assigns as error the &ling of the court, by which plaintiffs' 
obiection to the auestion was sustained. The record shows that the wit- 
ness would have answered, had he been permitted to do so, that Kil- 
patrick retained a half interest in said talc and other minerals, as set 
out in the deed. The principle stated in W e a m  v. R. R., 191 N. C., 575, 
at  page 580, and cited by defendant, in his brief filed in this Court, to 
t h e  effect that where, from the terms of the contract or the language 
employed, a question of doubtful construction arises, and i t  appears that 
the parties themselves have practically interpreted their contract, the 
courts will generally follow that particular construction, has no applica- 
tion to the facts presented by this assignment of error. There is no 
ambiguity in the language of the deed, describing the land on and under 
which the talc and other minerals were conveyed. The location of the 
northwest boundary of the right of way is the only matter i n  controversy 
between the parties. 

At the close of the evidence offered by plaintiffs, defendant moved for 
judgment as of nonsuit, and excepted td the refusal of the court to allow 
his motion. No evidence was offered by defendant. The assignment of 
error based upon the refusal of the motion for judgment as of nonsuit 
is not sustained. All the evidence tended to show that the northwest 
boundary of the right of way of the Southern Railway Company as 
the same passes over and across plaintiff's tract of land is located at a 
distance of one hundred feet from the center of the track of the said 
railway company. There is, therefore, no error in the instruction of the 
court to the jury, with respect to the first issue. The assignment of error 
based upon defendant's exception to said instruction is not sustained. 
The judgment is affirmed. 

xo error. 

FRANK A. BARBER AND WIFE, MARY P. BARBER, v. B. GEORGE BAR- 
BER A N D  WIFE, STELLA P. BARBER, WACHOVIA BANK & TRUST 
COMPAKY, TRUSTEE, A N D  STELLA P. BARBER, GUARDIAN AD LITEM, 

ET AL. 
(Filed 6 June, 1928.) 

1. Partition-Actions for Partition-Proceedings and Relief-Sale for 
Partition. 

In proceedings for partition of lands among tenants in common, an  al- 
legation that the land is incapable of actual division without injury to 
some or all of the tenants in common raises a question of fact to be 
determined by the trial judge, and not an issue of fact for the jury, and 
the trial judge has the power to order a sale for partition. C. S., 3215, 
3233. 
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2. Partition-Actions for Partition-Right to Partition1 and Defenses 
Thereto. 

The right of a tenant in common to have the lands sold for a division, 
C. S., 3215, cannot be defeated by a trust creating an interest in the lands 
by another of the tenants. 

8. SamePar t i es .  
Under a trust created in the lands held in common by one of the 

tenants therein, the trustee and the beneficiaries are proper parties to the 
proceedings for a sale for division, so that they may preserve their rights 
in the proceeds of the sale to be apportioned to the tenlint under whom 
they are thus acquired. 

4. Same. 
The wife of a tenant in common has an interest in his portion of the 

lands or the proceeds of the sale thereof for division, contingent upon her 
surviving him, and is a proper party to the proceedings for partition, with 
the right to be heard when the lands are sold for division in order to 
protect her contingent interests in the proceeds of the sale. 

APPEAL by defendant, Stella P. Barber, individually, and as guardian 
ad litem from Moore, J., at January Term, 1928, of BUNCOMBE. 
Affirmed. 

Proceeding for partition of land between plaintiff, Frenk A. Barber, 
and defendant, B. George Barber, as tenants in common. 

From judgment ordering that the land be sold for partition, defend- 
ant, Stella P. Barber, wife of defendant, B. George Barber, and guardian 
ad litem of the infant defendants, appealed to the Supreme Court. 

Campbell & Sample for plaintiffs. 
J .  M .  Horner, Jr., for defendants. 

CONNOR, J. Plaintiff, Frank A. Barber, and defendant, B. George 
Barber, are owners, as tenants in common of a lot of land situate in the 
city of Asheville, N. C., described in the petition filed in t'his proceeding. 
This lot of land has a frontage on a public street in said city of twenty- 
five feet; there is located on said lot a two-story brick building, con- 
structed and used for business purposes. I t  is admitted in the pleadings, 
and was found as a fact upon the hearing, that said lot is not 'susceptible 
of actual partition. This is in effect a finding by the court that an 
actual partition of said lot of land cannot be made without injury to all 
of the parties interested therein. 

A tenant in common is entitled as a matter of right t;o partition of 
the land held in common, to the end that he may ha.ve and enjoy 
his share therein in severalty. Foster v. Williams, 185) N.  C., 632; 
Haddock v. Stocks, 167 N .  C., 70; Holmes ,v. Holmes, 6 5  N .  C., 334. 
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Whether or not, in a proceeding instituted under C. S., 3215, for parti- 
tion of land, held by two or more persons as tenants in common, be- 
tween or among such persons, there sha,ll be an actual partition, or a 
sale for partition, as authorized by statute, involves a question of fact 
to be determined by the court. The statute provides that "if it shall 
appear by satisfactory proof that an actual partition of the lands can- 
not be made without injury to some or all of the parties interested, the 
court shall order a sale of the property described in the petition, or any 
part thereof." C. S., 3233. When one tenant in common prays in his 
petition that the land be sold for partition, upon an allegation that an 
actual partition cannot be made without injury to some or all of the 
parties interested in the land, and the .allegation is denied, no issue of 
fact is raised thereby, to be submitted to and ~ a s s e d  upon by a jury. 
Vanderbilt v. Roberts, 162 N. C., 273; Taylor v. Carrow, 156 N. C., 8 ;  
Ledbatter v. Pinmar. 120 N. C.. 455. 

I n  the instant case, upon the admissions in the pleadings, Frank A. 
Barber, the owner of an undivided one-half interest in the lot of land 
described in the petition, is entitled as a matter of right to partition of 
said lot of land, to the end that he may hold and enjoy his said interost 
in severalty, and the court was authorized and empowered, by statute, 
to order a sale of said lot of land, to the end that he may have such 
partition, without injury to himself and to the other parties to the pro- 
ceeding, which would, upon the admission, result from an actual parti- 
tion. He cannot be denied his rights because of interests which defend- 
ants, other than B. George ~ a r b e r ,  claiming under him have acquired, 
in  and to his undivided interest in said lot of land. 

Prior to the date of the commencement of this proceeding, defendant, 
B. George Barber, had executed a deed of trust, by which he conveyed 
to the Wachovia Bank & Trust Company, trustee, all of the income 
which he, the said B. George Barber might thereafter derive from the 
building located on the lot of land dascribed in the petition in this pro- 
ceeding. This income, together with other property, real and personal, 
was conveyed to the said trustee to hold, control and manage for the 
use and benefit of Stella P. Barber, wife of B. George Barber, and their 
children. viz.: Frances L. Barber. Geo. F. Barber and Charlotte E. 
Barber. The said children are infants and are re~resented in this pro- 
ceeding by Stella P. Barber, their duly appoint& guardian ad litem. 
The Wachovia Bank & Trust Company, trustee, Stella P. Barber, wife 
of B. George Barber, and the said children, represented by their guardian 
ad litem are proper parties to this proceeding, for they have an interest 
in the land described in the petition, which will be affected by the sale 
for partition. Their interest in said land, however, derived from the 
deed of trust executed by the defendant, B. George Barber, to Wachovin 
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Bank & Trust Company, is confined and limited to the one-half nn- 
divided interest of B. George Barber, and does not extend to the interest 
of the plaintiffs in said land. Such interest as they have in the land will, 
upon its sale, attach to the proceeds, and will be fully protected in the 
final judgment or order in this proceeding. 

Defendant, Stella P. Barber, as wife of defendant, B. George Barber, 
is also a proper party to this proceeding. She has an inchoate right to 
dower in the undivided one-half interest of her husbard in said land. 
She has a right to be heard upon the confirmation of the sale and upon 
the order for the distribution of the proceeds. Valen t ine  v. Granite  
Corporation, 193 N.  C., 578. She cannot, however, upon the facts al- 
leged in her answer, resist plaintiffs' right to partition, nor challenge 
the power of the court to order a sale for partition. As the wife of a 
tenant in common, she has no present right to or estate in the land; she 
has no dominion over it. She has only a right therein, contingent upon 
her surviving her husband, and thus becoming his widow-that is, the 
right to dower. R o d m a n  v. Robinson, 134 N .  C., 503; Gatewood v. 
Tomlinson,  113 N .  C., 312. 

Defendants' assignments of error based upon exceptions appearing in 
the case on appeal cannot be sustained. Tho judgment is 

Affirmed. 

J. P. CLARK ET AL. V. JOHN R. MCQUEEN ET AL. 

(Filed 6 June, 1928.) 

1. Schools and School Districts-Discontinusnce, Changing, or Consoli- 
dating Schools-Powers of Board of Education-Statiutes. 

Our statutes, 3 C. S., 5428, 5437, vests in the sound discretion of the 
board of education of a county the right to transfer an existing school 
in one district to an adjoining district for the advantage of the residents 
of the county, and with the fair exercise of this discretion, or in the ab- 
sence of manifest abuse, the courts will not interfere, or give injunctive 
relief. 

2. Sam-upplementary Order for Pay of Teachers Within Discretion of 
Trial Court. 

Where an appeal has been taken from a judgment of tho Superior Court 
judge, vacating a restraining order upon the county board of education 
from transferring a public school from one district to another, a sup- 
plementary order providing for  the payment of the teachers pending the 
appeal is within the sound discretion of the trial judge, and not reriew- 
able. 3 C .  S., 858(a). 
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APPEAL from order of Oglesby, J., dated 14 October, 1927. Affirmed. 
Action for judgment perpetually enjoining and restraining defend- 

ants, board of education, and superintende,nt of public schools of Moore 
County, from discontinuing a high school in Jackson Springs School 
District, and transferring same to West End School District, in said 
county, and for other relief, heard upon an order to show cause why 
plaintiffs are not entitled to the relief demanded. 

From judgment vacating and dissolving a temporary restraining 
order, plaintiffs appealed to the Supreme Court. 

Varser, Lawrence, Proctor & McIntyre for plaintiffs. 
I / .  L. Spence and Hoyle & HoyZe for defendants. 

COKNOR, J. Prior to 25 February, 1927, a school, in which both ele- 
mentary and high school instruction was available for all the children 
residing therein, was maintained by defendant, the board of education 
of Moore County, in Jackson Springs School District of said county. 
3 C. S., 5428 and 3 C. S., 5437. The said school was maintained by funds 
allotted and appropriated to said district, out of the school fund of said 
county, by said defendant, and also, in part, by special taxes levied and 
collected in said district, as authorized by special elections duly held 
therein, in order to supplement the school fund of said district. 

On 25 February, 1927, the defendant, the board of education of Moore 
County, after a hearing pursuant to notice to the school committee of 
said district, ordered that said high school be transferred from said dis- 
trict to the West End School District, in said county. Subsequently, 
other orders were made by said defendant for the purpose of discon- 
tinuing said high school in said district, of effecting said transfer, an l 
of establishing and maintaining a high school in West End School 
District, which adjoins the Jackson Springs SchooI District. 

Plaintiffs, the school committee of Jackson Springs School District, 
and certain taxpayers residing therein, have brought this action to re- 
cover judgment that defendants, the board of education and the super- 
intendent of the public schools of Moore County, be enjoined and re- 
strained perpetually from discontinuing said high school in said district, 
and from transferring same to West End School District, in accordancc 
with the orders made by defendant, the board of education of Moore 
County. They have appealed to this Court from an order vacating 2nd 
dissolving a temporary restraining order entered herein, in which de- 
fendants were ordered to show cause why plaintiffs are not entitled to 
the relief demanded. 

Upon the hearing, the court was of opinion, and so adjudged, that 
"The board of education of Moore County has the legal discretion and 
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power to fix the location of all high schools in said county, and that the 
action of said board in fixing the teaching of a high school at  West End, 
in West End School District, said county, for the year 1927-28, and 
in discontinuing the high school at  Jackson Springs, in Jackson Springs 
School District, for said year, is in all respects legal and binding upon 
the parties to this action." I t  was thereupon ordered, considered and 
adjudged "that the restraining order and injunction heretofore granted 
in this cause be and the same is in all respects vacated and dissolved." 
Plaintiffs excepted to this order, and upon their appeal to this Court 
assign same as error. 

The only question presented by this appeal is whether the board of 
education of a county, in this State, has the power, in the exercise of its 
discretion, to discontinue a high school, theretofore established by said 
board, in a school district of its county, and to transfer said high school 
to an adjoining district in said county. 

A county board of education is required by statute to divide the county 
into districts, and to so locate schools therein that both elementary and 
high school instruction may be available for all the children of the 
county. 3 C. S., 5428. I t  is the duty of the county board of education, 
on recommendation of the county superintendent, to locate high schools 
in the county or to arrange for high school instruction in special charter 
districts so as to provide good high school instruction for all the chil- 
dren. 3 C. S., 5436 and 3 0. S., 5437. I n  the absence of siatutory limita- 
tions upon the power to perform this duty, discretion is vested in said 
boards to locate, discontinue, transfer and establish high schools in the 
districts of their several counties. I n  the absence of abuse, this discre- 
tion cannot be set aside or controlled by the courts. The principle stated 
and applied in deciding the question presented by the appeal in Newton 
v. School Committee, 158 N. C., 187 is well settled. I n  the opinion by 
Hoke, J., in that case, it is said: "In numerous and repeated decisions 
the principle has been announced and sustained that courts may not 
interfere with discretionary powers conferred on local administrative 
boards for the public welfare, unless their action is so clearly unreason- 
able as to amount to an oppressive and manifest abuse of discretion," 
citing many cases. This principle has been frequently approved in de- 
cisions by this Court. I t  is applicable to the question here presented. 
Plaintiffs' assignments of error cannot be sustained. 

After the order vacating and dissolving the temporary restraining 
order was signed, and plaintiffs had excepted and given notice of appeal, 
the court, upon motion of plaintiffs, made a supplementary order; by 
which the superintendent of public schools of Moore County was ordered 
to approve vouchers for payment of teachers in the Jackson Springs 
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TRUST Co. v. PEIRCE. 

high school, as a charge against the special tax school fund of said 
district, until the final disposition of plaintiffs' appeal in this Court. 
Defendants excepted to this order and appealed therefrom to this Court. 
Under the statute, the signing of this order was within the discretion 
of the court. 3 C. S., 858(a). W e  find no error on defendants' appeal. 

On plaintiffs' appeal, the judgment is 
Affirmed. 

BRANCH BANKING & TRUST COMPANY, RECEIVEB OF BANK O F  WAR- 
SAW, V. H. F. PEIRCE ET AL. 

(Filed 6 June, 1928.) 

1. Pleading-Demurre-Misjoinder of Parties a.nd Causes of Action. 
An action by the receiver of an insolvent bank against its directors 

and officers, to recover for depositors and creditors moneys fraudulently 
diverted to their own use by the defendants in various amounts. is not 
demurrable for misjoinder of parties and causes of action. when, in 
effect, the allegations are of a conspiracy, participated in by all to accom- 
plish the particular result complained of as the bases of the action, 
narrating one general scheme tending to a single end. Young v. Young, 
81 N. C., 92, cited and applied. 

2. Banks and Banking---Offlcers and D i r e c t o d n l y  Depositors Can Sue 
Officers and Directors for Wrongfully Receiving Deposits. 

While a demurrer to the complaint of a receiver of a defunct bank is 
bad in this case: Held, the depositors alone may sue to recover upon 
allegations of the wrongful receipt of their deposits, and such allegations 
on proper motion will be stricken from the complaint in the receiver's 
action. 

APPEAL by defendants from Lyon,  Emergency Judge, at  December 
Term, 1927, of DUPLIN. 

Civil action instituted by plaintiff, receiver, under order of court, 
against the  defendants, living directors, executors and administrators 
of directors since deceased, and the general officers of the Bank of 
Warsaw, to recover, for the benefit of depositors and creditors, moneys 
and assets, some alleged to have been wrongfully received, others negli- 
gently diverted, and still others recklessly squandered by said officers 
and directors, during their respective administrations, and in which they 
all participated to the extent alleged against each, under a general course 
of dealing or systematic policy of mismanagement, %rongdoing. con- 
cealment and fraud," commencing in the year 1919 and ending on 22 
April, 1926, when the said bank was closed because of its insolvency. 
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Demurrers were interposed by all the defendants principally upon two 
grounds : 

First, because of a misjoinder of parties and a misjoinder of causes 
of action. 

Second, for that no cause of action is stated in favor of the plaintiff 
on account of deposits alleged to have been wrongfully received. 

From a judgment overruling the several demurrers, the dcfendants 
appeal, assigning errors. 

W .  A. Finch, M. C. Glover, Pou & Pou and J .  L. Emznuel for plain- 
ti#. 

Dickinson & Freeman for defendant, John W .  Quinn. 
Joseph E .  Johnson, Kenneth C. Royal1 and R. D. Johnson for de- 

fendants, R .  H .  Best and Huldah W .  Best, adminbtratrix of L. P. Best. 
.A7. W .  Outlaw and L. I .  Moore for defendunt, G. G. Bsst. 
D. L. Curltom foor Bevia I<. Middleton, adrnhktratriz c f  L. Middleton. 
Joseph E .  Johnson and Rivers D. Johnson for defsndunts, Ii. F. 

I'eirce and E .  W .  Jordan. 
Gavin & Boney and Cowper, Whitaker & Allen for dcfendants, J .  J .  

Bowden and H. H. Carlton. 

STACY, C. J. Without undertaking to state the substance of the com- 
plaint, which covers 95 pages of the record and contains more than 290 
paragraphs or separate allegations, suffice it to say a careful perusal of 
the record leaves us with the impression that the demurrers were prop- 
erly overruled on the alleged ground of multifariousnes~: or misjoinder 
of parties and causes of action. Furniture Co. v. R. R., ante, 636. 

The one circumstance which differentiates this case from those cited 
by the defendants, especially Emerson v. Gaither, 103 Md., 564, 7 Ann. 
Cas., 1114, most nearly in point and upon which great reliance is put, 
is the allegation of a general course of dealing and syste~natic policy of 
wrongdoing, concealment and mismanagement, virtually amounting to 
a conspiracy, in which the defendants are  all charged with having 
participated a t  different times and in varying degrees. Cgtten v. Laurel 
Park Estates, post, 848, 141 S. E., 339. A connected story is told and a 
complete picture is painted of a series of transactions, forming one gen- 
eral scheme, and tending to a single end. This saves the pleading from 
the challenge of the demurrers. Cotton Mills v. Maslin, ante, 12;  Bed- 
sole v. Monroe, 40 N.  C., 313; Fisher v. T m s t  Co., 138 N.  C., 224, 50 
S. E., 659; Oyster v. Mining Co., 140 N.  C., 135, 52 S. E., 198; Hawk 
v. Lumber Co., 145 N. C., 47, 58 S. E., 603; Ghmical Co. v. Floyd, 158 
N.  C., 455, 7 4 6 .  E., 465. 
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I n  Young v. Young, 81 N .  C., 92, it was held (as stated in the first 
headnote) : "Where a general right is claimed arising out of a series 
of transactions tending to one end, the plaintiff may join several causes 
of action against defendants who have distinct and separate interests, 
in order to a conclusion of the whole matter in one suit." And i t  has 
been held that in such case the share of each, in causing the total loss, 
may be separately measured and assessed in one action. Long 2.. 

Swindell, 77 N .  C., 176. 
But under Wall v. Howard, 194 N .  C., 310, 139 S. E., 449, and Bane 

v. Powell, 192 N.  C., 387, 135 S. E., 118, the allegations with respect to 
the wrongful receipt of deposits would seem to be without avail and 
superfluous in  an action by the receiver. On motion, they should be 
stricken from the complaint. The injured depositors alone may sue for 
such alleged wrongs. To this extent, the demurrers are valid upon the 
second ground stated above. 

Xodified and Affirmed. 

BOARD O F  COMMISSIONERS FOR THE COUiYTY O F  McDOTVEIIL. 
STATE O F  NORTH CAROLINA, V. ASSELL, GOETZ B; MOERLIK, IXC. 

(Filed 6 June, 1928.) 

Appeal and Error-Record--Questions Not Presented on Record-Re- 
view-Rehearing. 

A question not presented on record of a former decision will not be 
considered in the Supreme Court on a motion to rehear the case. 

PETITION to rehear. 

Winbourne & Proctor, Pless & Pless, Wm. Henry Hoyt and Chmter B. 
Masslich for petitioner, appellee. 

Morgan & Ragland for appellants. 
Bruce Craven amicus curia. 

CLARKSON, J. This is a petition by appellee to rehear the above ac- 
tion. The Court's decision is set forth in Comrs. v. Assell, 194 N .  C.? 
p. 412. 

The Court said, in that opinion, at p. 418: "The record does show 
that the proposed bond issue was for necessary expenses of the county 
and a valid and legal obligation of the county. The subject or subjects 
of the necessary expense or expenses for special county purposes are 
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not set forth, and nothing else appearing, it is taken for granted that 
they were for one or more special necessary purposes and funding per- 
missible under Constitution, Art. V. sec. 6. and the Countv Finance Act. 
The special approval has been by the general act."" This was the 
sole question before the Court presented by the appeal. 

Appellees on their petition to rehear seek to present the following 
question: "Is the county tax to be deemed 'levied for a special purpose 
and with the approval of the General Assembly, which may be done 
by special or general act,' within the meaning of Const. of N. C., Art. 
V, sec. 6, and therefore exempt from the 15-cents tax limit prescribed 
by that section, where the tax is levied pursuant to express authority 
conferred by the county finance act for the purpose of paying certain 
funding bonds authorized by the act, and where the deibt to be funded 
by the bond issue may have been incurred for ordinary current expenses, 
the debt being one which was outstanding at  the time of ratification 
of the County Finance Act and validated by the act?" This question 
was not and is not presented by the record. 

Petition dismissed. 

TRI-STATE TRANSPORTATION COMPANY v. STEARN8 BROS., INC., 
GLOBE INDEMNITY CO., AND I R E D E L L  COUNTY. 

(Filed 6 June, 1928.) 

Arbitration and Award-Award, After Agreement of Submission, Final 
as to Costa and Expenses. 

Where an action upon a money demand has been referrod to arbitrators 
under agreement that their report be final and binding, and the final judg- 
ment of court, the award.to the plaintiff of a certain amount and interest, 
together with the costs of the action, excludes any discretion of the trial 
judge in taxing the plaintiff with fees for the services of the arbitrators 
and stenographer. 

APPEAL by plaintiff from Finley, J., a t  November Term, 1927, of 
IBEDELL. 

Civil action to recover balance alleged to be due for labor performed 
in  and about the construction of a hard-surfaced highvvay in Iredell 
County, known as project No. 641. 

By agreement of the parties, duly entered of record with the court's 
approval at  the November Term, 1926, "all the matters involved" were 
referred to a board of arbitration, consisting of three members, of which 
Hon. Stahle Linn, of Salisbury, N. C., was designated as chairman. This 
agreement contains the following stipulation : 
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"It is agreed that the report of this board of arbitrators so selected as 
above provided shall be final and become a rule of court without excep- 
tion from either side, the award to  be final and binding on all the parties 
to this litigation, and be the final judgment of the court." 

I n  October, 1927, the arbitrators filed their report and awarded the 
plaintiff, Tri-State Transportation Company, "the sum of $3,338.17, 
which sum, together with the interest thereon from 24 November, 1924, 
the plaintid is entitled to recover from the defendants, Stearns Brothers, 
Inc., and Globe Indemnity Company, together with the costs of this 
action." 

From a judgment upon the award, taxing the defendants with the 
"usual and ordinary costs of the action," but adjudging that the compen- 
sation fixed for the arbitrators and the stenographer's fees, "be paid 
one-half by the plaintiff, and one-half by the defendants," the plaintiff 
appeals, assigning errors, in  that, the court refused to include allowances 
to the arbitrators and fees of the stenographer (amounts not in dispute) 
as parts of the costs to be taxed against the defendants, and divided the 
compensation made to the arbitrators and the fees allowed to the stenog- 
rapher, adjudging that the plaintiff pay one-half of said sums. 

Self & Bagby for plaintif. 
H .  P. Grier for defendants. 

STACY, C. J. I t  was agreed that the report of the arbitrators should 
be the final judgment of the court and binding on all parties to the litiga- 
tion. The arbitrators awarded the plaintiff a given sum with interest 
"together with the costs of this action." That they thereby intended to 
include in their award as a part of the costs of the action, whatever 
allowances should be made to the arbitrators and the fees of the stenog- 
rapher, is a fairly permissible deduction from the language used. Un- 
doubtedly, the agreement to arbitrate is broad enough to cover such 
allowances and fees, and it was the intention of the parties that the 
award of the arbitrators should settle all matters involred. This, we 
think, the award does. 

The case of Grifin v. Hadley, 53 N. C., 82, strongly relied upon by 
the defendants, is distinguishable in that there the agreement to arbi- 
trate was more restricted than here. Indeed, in the instant case, the 
award is to be "the final judgment of the court." This, it cannot be 
unless it fully determines the controversy. The parties, as well as the 
arbitrators, intended that it should operate as a complete settlement of 
"all the matters involved." 

Let the cause be remanded, to the end that judgment may be entered 
to this effect. 

Error. 
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ALEX B. DRYSDALE, J. D. D U F F  AND YATES W. LITTLE, AS THE BOARD 
O F  DRUID HILLS SANITARY DISTRICT, v. PAUL P. PRUDDER', 
HARRY L. HUTCHISON, ALBERT C. MITTENDORF, HOWARD A. 
EMIG, EDWARD A. DAHLY, RALPH JI. WINTERS AND PARISEIi 
CAMPBELL, COPARTNERS, DOING BUSINESS UNDER FIRM R'AME AND STYLE 
OF PRUDDEN AND COMPANY. 

(Filed 6 June, 1928.) 

1. Sanitary Districts--Creation-Special Act Creating Sanitary District 
Unconstitutional-Health. 

An act of the Legislature attempting to create a sanitarg district within 
certain lines within a county for the construction and .maintenance of 
sewer and water systems with certain assessments or taxing powers for 
the purpose is void, being in violation of the provisions of Article 11, sec. 
29 of the Constitution of North Carolina, prohibiting the enactment of 
lacal, private, or special acts relating to "health, sanitation," etc. 

2. Same--General Act Creating Sanitary Districts Constitutional. 
Chapter 100, Public Lams 1927, under which sanitary djstricts may be 

created upon petition and approving vote of the resident.3 therein, with 
further approval of the State Board of Health after a hearing both by 
the local authorities and by the State Board of Health, with power to 
issue bonds, Held: a general law of Statewide application relating to 
health, and valid. 

3. Same--Provision i n  General Act fo r  Optional Exclusion of Industrial 
Village Does Not Affect Constitutionality. 

The validity of chapter 100, Public Laws 1927, relating to the forma- 
tion of sanitary districts is not affected by the provisions that  certain in- 
dustrial enterprises and villages situate therein may be excluded upon ap- 
plication of the owners. 

4. Sanitary Distric-Bonds-Ta.xation. 
Bonds issued by a sanitary district formed in accordance with chapter 

100, Public Laws 1927, are a valid obligation, and binding upon the prop  
erty within the district a s  a general tax and not an assessment of prop- 
erty according to benefits received. 

5. Sam-Property Benefited. 
Bonds issued by a sanitary district for sewerage and a water supply 

under the provision of chapter 100, Public Laws 1927, will nat be declared 
invalid because not differentiating between property benefited and not 
benefited when the voters within the territory unanimously ~ o t e d  for their 
issuance, and having full notice and opportunity to do so, no one appeared 
to make objection on that  ground. 

6. Constitutional Law-Police Powe-Health. 
Statutes of general application relating to health, sanitarian, etc., fall 

within the police powers of the State. 

7. Sanitary Districts-Bonds-Taxation-Public Necessity. 
Sewerage and water bonds issued by a sanitary district under chapter 

100, Public Laws 1927, are for a public necessity, and valid. 
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8. StatutetiComtructio11-Presllmption of Constitutionality. 
The courts will not declare a statute void as unconstitutional unless the 

violation of the Constitution is so manifest as to leave no room for a 
reasonable doubt. 

APPEAL by defendants from Schmck, J., at March Term, 1928, of 
HERDERSON. Affirmed. 

This is a controversy without action. C. S., 626. 
The following is the agreed statement of facts : 
"1. The above named Alex B. Drysdale, J. D. Duff and Yates W. 

Little, hereinafter called the plaintiffs, are the members and constitute 
the board of Druid Hills Sanitary District, elected and qualified in ac- 
cordance with the provisions of chapter 100, Public Laws 1927. 

"2. The above named Paul P. Prudden, Harry L. Hutchison, Albert 
C. Mittendorf, Howard A. Emig, Edward A. Dahly, Ralph M. Winters, 
and Parker Campbell, hereinafter called the defendants, are copartners, 
engaged in the business of investment banking under the firm name of 
Prudden and Company. 

"3. The Druid Hills Sanitary District was created pursuant to the 
prorisions of a general act entitled, 'An act to enable the creation, gov- 
ernment, maintenance and operation of sanitary districts and prescribing 
the powers of such districts,' ratified 4 March, 1927, constituting chapter 
100, Public Laws 1927; and every requirement of the said general act 
for the creation of the said district and the issuance of the bonds here- 
inafter mentioned has been complied with, the said district having been 
created by a resolution of the Board of Health of the State of North 
Carolina, passed 23 August, 1927, which resolution contained a de- 
scription by metes and bounds, of the territory comprising the district 
and an election upon the question of the issuance of the hereinafter 
described bonds having been duly held, all according to the requirements 
of the said general act, and in the election the vote was unanimous for 
the issuance of the hereinafter described bonds. 

"That after the word 'included' in the second line of the proviso of 
section 5, chapter 100, Public Laws 1927, there are the words 'within or 
excluded' in the act as passed by the Legislature, but that these words 
'within or excluded,' were omitted in the publication of the printed act, 
in the bound volume of the Public Laws 1927. 

('4. The identical territory comprising the said Druid Hills Sanitary 
District was created or attempted to be created into a district called 
Druid Hills Sanitary and Maintenance District by a special act, ratified 
7 March, 1927, entitled, 'An act to create in  Henderson County a special 
sanitary and maintenance district to be known as the Druid Hills Sani- 
tary and Maintenance District,' constituting chapter 229, Private Laws 
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1927. The governing board of the district appointed by the herein cited 
special act unanimously requested that the territory described in the 
special act be included in  the territory comprising the district as created 
by resolution of the Board of Health of the State of Xorth Carolina, 
passed 23 August, 1927. 

"5. Acting pursuant to said general act, and disregarding said special 
act, the plaintiffs have taken proceedings for the issuance of bonds of 
Druid Hills Sanitary District in the aggregate amount of 
$75,000 for the purpose of acquiring, constructing, maintaining and 
operating a sewerage system and water supply system in and for said 
district, and have entered into a contract with the defendants, whereby 
the defendants have agreed to purchase said bonds at  par and accrued 
interest, i t  being stipulated in said contract, however, that the dcfeud- 
ants shall not be obligated to take up and pay for said bonds unless 
said bonds constitute the full and valid obligation of Druid Hills Sani- 
tary District, and be payable from an unlimited ed valcrem tax upon 
all taxable property of said district and not from specid assessments. 

"6. The plaintiffs contend that said bonds have been lawfully author- 
ized and when issued will be the full and valid obligat ons of Druid 
Hills Sanitary District, payable from an unlimited ad valorem tax upon 
all taxable property of the said district and not from speciril assessments, 
and that the tax limit prescribed by chapter 229, Private Laws 1927, the 
special act, is not applicable to said bonds, for the following reasons: 

"(a) Chapter 229, Private Laws 1927, is  a local and private act re- 
lating to sanitation and health in  violation of section 23, Article 11, 
Constitution of North Carolina. 

"(b) The tax authorized by section 10, chapter 229, Private Laws 
1927, is in violation of section 3, Article V, and section 9, Article VII ,  
Constitution of North Carolina, in that said tax is not to be levied 
uniformly upon all taxable property within the district. 

"(c) Even if chapter 229, Private Laws 1927, is constitutional, it is 
inapplicable to Druid Hills Sanitary District, created under chapter 
100, Public Laws 1927. The special act should not be co~strued to be 
inconsistent with or as repealing the said general act but should be held 
and construed to be cumulative thereto. 

"(d) Chapter 100, Public Laws 1927, is in all respects constitutional 
and valid and authorized for the payment of bonds issued thereunder 
not special assessments, but an unlimited acE valorem tax upon all taxable 
property within the district created thereunder. 

"7. The defendants contend that said bonds have not been lawfully 
authorized and that when issued will not be the full and valid obliga- 
tions of Druid Hills Sanitary District payable from an linlimited ad 
valorem tax upon all taxable property of the said district and not from 
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special assessments, and that the tax limit prescribed by chapter 229, 
Private Laws 1927, the special act, is applicable to said bonds, for the 
following reasons : 

"(a) Chapter 229, Private Laws 1927, is not a local and private law 
relating to sanitation and health in violation of section 29, Article 11, 
Constitution of North Carolina. 

"(b) The tax authorized by section 10, chapter 229, Private Laws 
1927, is not in violation of section 3, Article V, and section 9, Article 
VII ,  Constitution of North Carolina. Said section 3 and section 9 
apply only to an ad walorem tax levied by a district such as the Druid 
Hills Sanitary and Maintenance District. 

"(c) Even if the tax authorized by section 10, chapter 229, Private 
Laws 1927, is not valid and constitutional as an ad valorem tax it may 
and should be upheld and given effect. as a special assessment against 
real property benefited. 

"(d) The enactment of chapter 229, Private Laws 1927, terminated 
the applicability of chapter 100, Public Laws 1927, to the territory 
created by chapter 229 into Druid Hills Sanitary and Maintenance 
District. 

('(e) Even if Druid Hills Sanitary District is not a complete nullity, 
chapter 229, Private Laws 1927, is applicable to it and (1) the district 
has no power to issue bonds. (2) The district has no power to construct 
a sewer or water system. ( 3 )  The district has no power to levy an un- 
limited ad valorem tax. 

"( f )  Even if chapter 229, Private Laws 1927, is unconstitutional or 
inapplicable to Druid Hills Sanitary District, chapter 100, Public Laws 
1927, is in conflict with section 17, Article I, Constitution of the State 
of North Carolina and the Fourteenth Amendment to the Constitution 
of the United States and therefore void because: 

"(1) I t  affords to the property owners within the proposed district 
no hearing upon the question of benefits to their property before an 
agency having power to exclude from the district property which will 
not be benefited by the improvements to be constructed or acquired. (2)  
I t  authorizes the exclusion from the district of any industrial plant and 
its. contiguous village upon application of the person or corporation own- 
ing or controlling the same without any hearing and determination that 
such industrial and contiguous village will not be benefited by the im- 
provenlents to be acquired or constructed in the district. 

"(g) Even if chapter 229, Private Laws 1927, is unconstitutional or 
inapplicable to Druid Hills Sanitary District, the tax authorized by 
section 17, chapter 100, Public Laws 1927, is invalid and unconstitu- 
tional. The General Assembly cannot delegate to a sanitary district, 
created for the limited purpose of making sanitary improvements within 
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the district, the unrestricted power to levy an unlimitld ad valorem 
tax upon all taxable property within the district. 

"8. The defendants have refused to accept delivery of said bonds, 
but if the plaintiffs are authorized to issue them, and they will constitute 
the full and valid obligations of Druid Hills Sanitary District, payable 
from an unlimited ad valorem tax upon all taxable property of said 
district and not from special assessments, then the de:Tendants stand 
ready, willing and able to take up and pay for the same in accordance 
with their contract." 

The judgment of the court below is as follows: 
"It is considered, ordered and decreed by the court that the $75,000 

of bonds of Druid Hills Sanitary District, mentioned in the agreed case, 
and issued for the purpose of acquiring, constructing, ar.d maintaining 
and operating a sewerage system and water supply system in and for 
said district, and issued pursuant to the provisions of chapter 100, Pub- 
lic Laws of North Carolina, 1927, are the valid, legal and binding obliga- 
tions of the said Druid Hills Sanitary District, and that the said bonds 
when issued and delivered are payable from an unlimited ad valorem 
tax upon all taxable property in said district, as provided for by section 
17, chapter 100, Public Laws 1927. I t  is further ordered, adjudged 
and decreed, that the defendants be and they are here3y required to 
pay for the said bonds in accordance with the terms of ssle and award, 
when delivered by the plaintiffs. I t  is further ordered, adjudged and 
decreed that the defendants shall pay the costs in this action to be taxed 
by the clerk of Superior Court of Henderson County." 

W .  C. Meekins for plaintiffs. 
C. N.  Malone for defendants. 

CLARKSON, J. Although the agreed statement of facts is rather prolix, 
an analysis presents practically only two material questions : 

T h e  first material question: I s  chapter 229, Private Laws 1927, a 
local, private or special act in violation of section 29, Article 11, Con- 
stitution North Carolina, and therefore void? We think so. 

Private Laws 1927, chap. 29, the caption is:  "An act to create in 
Henderson County a special sanitary and maintenance district to be 
known as the Druid Hills Sanitary and Maintenance District.'' 

Section 1 designates the particular locality or territory, by metes and 
bounds. Section 5, is  as follows: "To negotiate and enter into agree- 
ment with the owners of existing water supplies, sewerage system, elec- 
tric light and power service, street equipment, or other such utilities 
as may be necessary to carry into effect the intent of this act." 
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Section 6 :  "To repair and generally to maintain in good and satis- 
factory working condition a sewer system, to repair and maintain the 
system of electric lighting installed for the lighting of said streets; to 
improve and maintain and beautify the parks and spaces of ground 
within said district dedicated to public use; to make contracts for the 
proper execution of the powers herein conferred, and to do everything 
necessary and incident to the execution of the powers herein conferred 
and authorized, and to pay for the same out of the district funds." 

Const. of N. C., Art. 11, sec. 29, is as follows: "The General Assembly 
shall not pass any local, private, or special act or resolution, relating 
to the establishment of courts inferior to the Superior Court, relating 
to the appointment of justices of the peace; relating to health, sanita- 
tion, and the abatement of nuisances; changing the names of cities, 
towns and townships; authorizing the laying out, opening, altering, 
maintaining, or discontinuing of highways, streets or alleys; relating 
to ferries or bridges; relating to nonnavigable streams; relating to 
cemeteries; relating to the pay of jurors; erecting new townships, or 
changing township lines, or establishing or changing the lines of school 
districts; remitting fines, penalties, and forfeitures, or refunding moneys 
legally paid into the public treasury; regulating labor, trade, mining, 
or manufacturing; extending the time for the assessment or collection 
of taxes or otherwise relieving any collector of taxes from the due per- 
formance of his official duties or his sureties from liability; giving 
effect to informal wills and deeds; nor shall the General Assembly enact 
any such local, private or special' act by the partial repeal of a general 
law, but the General Assembly may at any time repeal local, private 
or special laws enacted by it. Any local, private or special act or reso- 
lution passed in violation of the provisions of this section shall be void. 
The General Assembly shall have power to pass general laws regulating 
matters set out in this section." 

We think Day v. Comrs., 191 N .  C., 780 decisive of the first proposi- 
tion. At pp. 783-4, it is said: "The first section of the act before us 
commands the commissioners of Surry and Yadkin counties to con- 
struct one bridge across the Yadkin River at  a place which is pointed 
out and particularly defined; it is direct legislation addressed to the 
accomplishment of a single designated purpose at  a 'specific spot'; i t  is 
therefore a local and special act, and as such is expressly prohibited by 
Art. 11, see. 29, of the Constitution. I n  further elucidation of this pro- 
vision the following additional cases may be consulted: Trustees v. Trust 
Co., 181 N.  C., 306 ; Sschrist v. Comrs., ibid., 511 ; Robinson v. Comrs., 
182 N. C., 590; Galloway v. Board of Education, 184 N.  C., 245." 

Reed v. Engineering Co., 188 N .  C., p. 39, is distinguishable from the 
Day case, supra. I n  the Reed case, this Court sustained chapter 341, 
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Public-Local Laws 1923, entitled "An act to create sanitary districts in 
Buncombe County, and describing their purposes and powers," against 
the objection that it violated section 29, Art. 11. I n  that case the act 
applied generally to the entire county of Buncombe. I t  v a s  there said 
(a t  p. 44) : "Nor do we think the law is subject to the objection that it 
is local or special. B law which applies generally to a particular class 
of cases is not a local or special law. Hymes v. Aydolott, 26 Ind., 431; 
Palmer v. Stumph, 29 Ind., 329; 15 L. R. A., 508." Dcrvis v. Lemoir, 
178 N. C., 668. 

I t  will be noted that the powers conferred by this local, private or 
special act in controversy, which we think void, are far  more extensive 
than in the Read case, supra. 

The  second material question: "Druid Hills Sanitary District was 
created pursuant to the provisions of a general act entitled 'An act to 
enable the creation, government, maintenance and operatim of sanitary 
districts and prescribing the powers of such districts,' ratified 4 March, 
1927, constituting chapter 100, Public Laws 1927; and svery require- 
ment of the said gmeral act for tho creation of the said dktrict and 
the issuance of the bonds hereinafter mentioned has been cclmplied with," 
etc. I s  this act constitutional and the bonds valid? We think so. 

The act seems to be carefully drawn. Section 1, is as follows: "For 
the purpose of-preserving and promoting the public health and welfare 
the State Board of Health may, as hereinafter provided, create sanitary 
districts without regard for county, township or municipd lines: Pro- 
vided, however, that no municipal corporation or any part of the terri- 
tory in a municipal corporation shall be included in a s a ~ i t a r y  district 
except at the request of the governing body of such municipal corpora- 
tion." 

Fifty-one per cent or more of the resident freeholders within the pro- 
posed sanitary district may petition the board or boards of county com- 
missioners, in which the land is situate, setting forth the boundaries of 
the proposed district. Public hearing is had after notice. I f  approved 
by the board or boards of county commissioners, petition transmitted to 
State Board of Health, to hold public hearing after notice. I f  State 
Board of Health shall deem it advisable to comply with the request, 
district shall be created and established, declaring the tewitory within 
such boundaries to be a sanitary district. 

Section 5. "If, after hearing, the State Board of Health shall deem it 
advisable to comply with the request of said petition and I hat a district 
for the purpose or purposes therein stated should be crealed and estab- 
lished, the State Board of Health shall adopt a resolution to that effect, 
defining the boundaries of such district and declaring the territory 
within such boundaries to be a sanitary district: (Italiits ours) Pro- 
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v ided ,  however ,  that any industrial plant and its contiguous village shall 
be (ex) included from the area embraced within such sanitary district 
as expressed in the application of the person, persons or corporation 
owning or controlling such industrial plant and its contiguous village, 
said application to be filed with the State Board of Health on or before 
the date of the public hearing as hereinbefore provided. Each district 
when created shall be identified by a name or number assigned by the 
State Board of Health." 

Section 6. "The State Board of Health shall cause copies of the reso- 
lution adopted creating the sanitary district to be sent to the board or 
boards of county commissioners of the county or counties in which all 
or parts of the territory within the district is located," etc. Meeting 
several or joint of county commissioners for electing sanitary district 
board. Board composed of three members, to be governing body of dis- 
trict. Method of selection of members. Term of office. Election of fu- 
ture boards. Members to be residents of district. Date for qualification. 
Term of office. Vacancies. 

Section 7. "When a sanitary district is organized as herein provided 
the sanitary district board selected under the provisions of this act shall 
be a body politic and corporate and as such may sue and be sued in 
matters relating to such sanitary district. I n  addition, such board shall 
have the following powers: (1) Under the supervision of the State 
Board of Health, to acquire, construct, maintain and operate a sewerage 
system, sewer disposal or treatment plant, water supply system, water 
purification or treatment plant or such other utilities as may be neces- 
sary for the preservation and promotion of the public health and sani- 
tary welfare within the district. (2)  To issue certificates of indebted- 
ness against the district in the manner hereinafter provided. ( 3 )  To 
issue bonds of the district in the manner hereinafter provided. (4)  T O  
cause taxes t o  be levied a n d  collected upon, all  t h e  taxable property  
w i t h i n  t h e  district  suf ic ient  t o  mee t  t h e  obligations evidenced b y  bonds 
and certifica.tes of indebtedness issued against t h e  district." (Italics 
ours.) 

Finally, the machinery for an election on the proposition of issuing 
bonds to provide funds for doing the work as set forth in the resolution 
adopted by sanitary board. 

I n  the present case i t  is stated that every requirement of the act was 
complied with and in the election the vote was unanimous for the issu- 
ance of the bonds. The responsibility was a dual one. 

It i s  contended by appel lants:  (a )  "That the so-called tax authorized 
by chapter 100, Public Laws 1927, is a special assessment and limited 
to an amount not in substantial excess of the benefits accruing to the 
property taxed." (b) "Because i t  does not authorize the State Board 



780 I N  T H E  SUPREME COURT. [I95 

of Health to exclude from a sanitary district property which will not 
be benefited by the proposed improvements," therefore unconstitutional. 
Appellants cite Browning v. Hooper, 269 U .  S., 369. The principle in 
that case is set forth as follows: Where a local improvement territory 
is selected and the burden is spread by the legislature or by a munici- 
pality to which the State has granted full legislative powers over the 
subject, the owners of the property in the district have no constitutiona1 
right to be heard on the question of benefits. Where a road improve- 
ment district is created by mere petition of taxpayers, m d  there was 
no legislative determination that any included property would be bene- 
fited by the improvement, notice to property owners and an opportunity 
to be heard are essential to the due process of law in the taxing of the 
assessment. We think the Browning case distinguishable from the pres- 
ent one. 

I n  the Browning case, the Court said, at p. 402-3: "The evidence 
persuasively supports appellants' contention that the improvements of 
the roads designated will not benefit their property. Moi-eover, the in- 
clusion of their land in the road district makes i t  impossible until the 
last bonds mature thirty years hence, to create another road district 
to raise money for the improvement of roads needed to serve the terri- 
tory in which their lands are situated." The Browning case involves 
roads-the present act, as it says, is "for the purpose of preserving a d  
promoting the public health and welfare," and the State Board of 
Health, as provided in the chapter, may create sanitary districts. Then 
again, taking a reasonable construction of section 5, supra, upon the 
hearing before the State Board of Health, any landowner if not bene- 
fited could be heard, before the State Board of Health defined the 
boundaries and created the sanitary district. I t  is well settled that "no 
land can be taken without being benefited." See Drainage District v. 
Cahoon, 193 N. C., p. 326. 

I t  has long been-decided that water and sewer are "necessary ex- 
penses," within the meaning of section 7, Article V I I ,  Constitution of 
North Carolina, and "a vote of the majority of the qualified voters" 
is not necessary. Storm v. Wrightsville Beach, 189 N. C., p 679. So, also, 
are roads. See Davis v. Lemir ,  sups. This question does not arise 
as, in the present case, there was a vote. 

In re Big Cold Water Drainage Dbtrict, 162 N. C., at  p. 129, it was 
held: "The objectors filed two assignments of error to the charge. The 
first of these is abandoned here. The other, tbat the court instructed 
the jury to take into consideration the health of the community instead 
of confining them to the qusstion of health in so far as it affected the 
lands within the drainage district, cannot be sustained, for the court 
charged that the jury should consider 'not only the increased facilities 
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of the land for producing crops, but the benefit to the health of the 
people who live in the district.' " 

The benefit to the health of the people who live in the sanitary dis- 
trict can be taken into consideration. A road may not benefit certain 
property in  a district. I n  the Browning case, i t  did not. I t  is a matter 
of common knowledge that odor from human excrement in a fairly 
thickly settled community will affect .all around, the shifting wind 
makes it offensive in the entire district. The water and sewer eliminates 
this condition not only the annoyance, but the danger that comes from 
the fly feeding on filth and carrying the germ and thus pollute and 
poison food and drink. A water and sewer system eliminates the breed- 
ing places. It is a well known medical fact that filth breeds typhoid 
fever and the fly carries the germ. See Storm v. M'rightsville Beach, 
supra. The anopheles mosquito causes malaria, the stegomyia mosquito 
carries yellow fever and another spreads the Asiatic cholera. That fleas 
on rats communicate the dreaded bubonic plague. Hence, every protec- 
tion in California was taken to prevent the rats from leaving incoming 
ships during the plague. Water, sewer, drainage and screening have 
been of untold value to the human family. Many parts of this country 
once almost uninhabitable have been reclaimed. The work in Cuba and 
the Panama Canal Zone are monuments to the skill of the physician, 
backed u p  by the authority of law. See Snell v. Chatham, 150 N. C., 
729, 736; Godfrey v. Power Co., 190 N. C., 24. 

The statute provides also a hearing after notice to the landowners, 
both before the board or boards of county commissioners of the county 
or counties in which the land is situate and the State Board of Health. 
I n  the present action there was no complaint by any landowner at either 
hearing that his land would not be benefited by the formation of the 
sanitary district, and with full notice and knowledge, at  the election 
the vote was unanimous for the issuance of the bonds. 

Appellants contend the act is unconstitutional "because the statute 
requires the State Board of Health to include or exclude an industrial 
plant and its contiguous village, in accordance with the application 
of the owners of such plant and village." We do not see how this would 
affect the constitutionality of the act. I f  the industrial plant and its 
contiguous village is excluded on application, the sanitary district would 
be lessened of the burden. I f  it is included it helps bear the burden of 
the sanitary district. No doubt this provision was written in the act 
as it is a matter of common knowledge that many industrial plants and 
their contiguous villages already have water and sewer systems. I f  
they did, they could be excluded, if they did not they could come in and 
help bear the burden and get the benefits. We think the levy authorized 
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by chapter 100, Public Laws 1927, is  a general tax, as distinguished 
from a special assessment, and is, therefore, not limited by the amount 
of benefits conferred by the proposed improvements. 

We think, in the present case, there is a difference from the Browning 
case, supra, involving roads or a transportation proposition. A sanitary 
matter, such as this, involves the very life and health of a community. 
The whole matter under the act is largely under control of the State 
Board of Health, an agency of the government, that has charge of the 
administration of the public health. 2 C. S., chap. 118; 3 C. S., chap. 
118, "Public Health." 

As stated, the act is carefully drawn for the purpose of promoting the 
public health and welfare-an important function of gcvernment. As 
said in Reed v. Engineering Co., supra, at p. 45 : "We think the present 
act is one of great benefit to rural communities. With good roads in 
the State, many are moving from the crowded cities and towns to the 
country. Water and sewer is of great value to a home, and is a necessity. 
The expense is often more than the individual can afford, but a com- 
munity or group, under the present law as applicable to Buncombe 
County, can all join in one sewer system and lessen the cost to the 
individual home owners. I t  is of vital importance to improve rural 
conditions and encourage, by every means possible, living conditions in 
the country. I t  was not the intention of the framers of' the constitu- 
tional amendments and those who voted for them to prohitlit such benefi- 
cent and constructire legislation applicable to an entire cc~unty." 

The Buncombe County idea is extended by the present act, to the 
whole State. Pure  water is the very life of a people. I t  is a matter of 
common knowledge that the use of Artesian wells has bee? of beneficial 
result in recent years to the health of the people in the eastern part of 
this State. See Rouse v. Rimton, 188 N. C., 1; 35 A. L. 13.) p. 1203. 

Dr. Wm. J. Mayo, in an address before the Ameri2an Chemical 
Society in St. Louis, said, in par t :  L'Simultaneously with Vienna's in- 
troduction of a pure-water supply from the mountains, her per capita 
consumption of spirituous and fermented liquor was reduced sponta- 
neously 40 peq cent. The introduction of a pure-water supply in the 
various states in our country has been followed by a temperance move- 
ment, and finally by prohibition. The same influence is now apparent in 
Europe. I n  England pure water is to be had in the largr! cities, and a 
temperance movement promptly results, but in the villages without 
potable water, no such movement is as yet manifest." This is the view 
of a leading physician, before a great organization. I t  is worthy of 
consideration. The conscience of man to help his fellow-inan no doubt 
will be considered primarily the motire power behind the temperance 
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morement, but it stands to reason that pure water is nature's natural 
beverage-life and health giving. 

I n  Rouse v. Kinston, supra (at  p. 23), i t  is said: "We find in Dal- 
ton's Human Physiology ( 7  ed.), p. 36: 'According to the best calcula- 
tions, water constitutes in the human subject about 70 per cent of the 
entire bodily weight. . . . I n  accordance with the results formerly 
obtained by Barral-that, for a healthy adult man, the average quantity 
of water introduced into the system is about 2,000 grammes a day.' 
I t  is necessary to sustain human life. It is needful in agriculture and 
industry." 

The General Assembly passed this act, no doubt with the cooperation 
of the State Board of Health, composed of physicians eminent in their 
profession, who have at heart the health of the people of the State. 
Courts do not lightly declare an act unconstitutional. 

I t  is said in ~ o & r s .  v. Assell, 194 N. C., at p. 419: "It has been long 
settled that no court would declare a statute void unless the riolation 
of the Constitution is so manifest as to leave no room for reasonable 
doubt. The philosophy of our system of gorernment is based on the con- 
sent of the governed, subject to constitutional limitations." 

The act seems to be economically sound. Section 17 of the act is as 
follows: "Upon the creation of a sanitary district and after each assess- 
ment for taxes thereafter the board or boards of county commissioners 
of the county or counties in which the sanitary district is located shall 
file with the sanitary district board the valuation of assessable property 
within the district. The sanitary district board shall then determine the 
amount of funds to be raised for the ensuing year in excess of the funds 
available for surplus operating revenues set aside as provided in section 
twenty of this act to provide payment of interest and the proportionate 
part of the principal of all outstanding bonds, and to retire all out- 
standing certificates of indebtedness. The sanitary district board shall 
determine the number of cents per $100 necessary to raise the said 
amount and so certify to the board or boards of county comniissioners. 
The board or boards of county commissioners in their next annual levy 
shall include the number of cents per $100 so certified by the sanitary 
district board in the levy against all taxable property within the district, 
which tax shall be collected as other county taxes are collected and every 
ninety days the amount of tax so collected shall be remitted to the sani- 
tary district board and deposited by said board in a bank in the State of 
North Carolina separately from other funds of the district. Said bank, 
however, before said funds are deposited in it is to execute a proper 
surety bond as described in section fifteen for the proper care and dis- 
bursement of and accounting for said taxes." 
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Section 20. "A sanitary district board shall immediately upon the 
placing into service of any of its works apply service charges and rates 
which shall, as nearly as practicable, be based upon the exact benefits 
derived. Such service charges and rates shall be sufficient to provide 
funds for the proper maintenance, adequate depreciation, and operation 
of the work of the district. Any surplus from operating revenues shall 
be set aside as a separate fund to be applied to the payment of interest 
on bonds, to the retirement of bonds or both. As the necewity arises the 
sanitary district b o a ~ d  may modify and adjust such service charges and 
rates from time to time." 

"The police power is that inherent and plenary powel. in the State 
over persons and property, when expressed i n  the legislative will, which 
enables the people to prohibit all things inimical to comfort, safety, 
health, and the welfare of society, and is  sometimes spoken of as the 
law of overruling necessity.'' Illinois Law Review, June, 1928, at p. 186. 

The act is sane, sound and sensible-well within the police power of 
the State to pass. Therefore we think that chapter 100, Public Laws 
1927, is constitutional, and that the proposed bonds under said act are 
valid and binding obligations of the Druid Hills Sanitary District, and 
are payable from an ad ~ a l o r e m  tax against all the taxable property 
within the boundaries of said district, and that the judgment of the 
court below should be 

Affirmed. 

L. J. HASS ET AL. V. FRANCES E. HASS, J. A. GAITHER, ADMINISTRATOB 
OF MARY E. HASS, DECEASED, AND THE STATE SCHOOL FOR THE 
BLIND AND DEAF. 

(Filed 6 June, 1928.) 

1. Wills-Construction-Designation of Devisees and Legatees-Ambi- 
guity-Charitable Institutions. 

A devise to a State charitable institution will not be defeated for a 
mistake in tl-e name, when the institution, existing under statutes which 
have slightly changed its name from time to time, was generally known, 
when the devise was made, under the name designated in the will. 

2. Same--Charitable Institutions-Judicid Notice. 
The courts will take judicial notice of the name of an institution in- 

corporated by the General Assembly for charitable purposes, and a slight 
error in the name of the institution in a devise will not clefeat the gift  
if the intent of the testator as to the particular institution of that char- 
acter is made to appear either by a construction of the writing or proper 
extrinsic evidence. 
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3. Same--Evidence. 
Where a State charitable institution, incorporated by statute, and gen- 

erally known at the time by a particular name, the use of this name 
by the testator is evidence that he intended this institution as the benefi- 
ciary, especially when there is no similar institution in existence. 

4. Wills - Construction - Estates and Interests Creatcd - Presumption 
Against Intestacy. 

A devise of "all of my property, both real and personal" to A. for life, 
with a later item "Whatever remains of my estate" to B. where there is 
no other disposition of the estate, vests the remainder in both the real 
and personal property in B. 

5. Same--Restraint Upon Alienation-Charitable Institutions. 
Where a devise in remainder "it is my will that my real estate not be 

sold. but that the rents and profits for ninety-nine years be paid" to the 
authorities of a charitable institution for the use of the inmates, rests 
a fee simple absolute in the trustees for  the use of the charity, being 
either the intent of the testator, or the limitation being void as an 
attempted restraint upon alienation. 

APPEAL by plaintiffs from Finley, J., at January Term, 1928, of 
CATAWBA. Affirmed. 

Civil action for the recovery from defendant, Frances E. Hass, of 
damages for the wrongful cutting by her of timber on land described in 
the complaint, and for the construction of the last will and testament 
of Mary E. Hass, deceased, in order to determine the title to said land, 
as between plaintiffs, heirs at  law of Mary E. Hass, and defendants, 
other than J. -4. Gaither, administrator, claiming under said will. 

By  consent, the facts involved in the controversy were found by the 
court from the evidence. 

From the judgment upon the facts found by the trial court plsintiffs 
appealed to the Supreme Court. 

A. A. Whitener and Jmse C. S i p o n ,  for plaintiffs. 
Attorney-General Rrummitt, Assistant Attorney-General Nm71, and 

TY. C. Feimster for defendant, the State School for the Blind and Deaf. 

CONNOR, J. Mary E. Hass died in Catawba County, North Carolina, 
on or about 30 March, 1923. On 21 August, 1894, she executed a paper- 
writing sufficient in form to constitute, and purporting to be her last 
will and testament. This paper-writing has been duly probated as her 
last will and testament, first in  common form by the clerk of the Su- 
perior Court of Catawba County, and, thereafter, upon caveat by plain- 
tiffs herein, as heirs at  law of Mary E. Hass, in  solemn form by judg- 
ment of the Superior Court of said county. Plaintiffs herein, and 
defendant, Frances E. Hass, are the heirs at  law of Mary E. Hass, 
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deceased. Eliza M. Hass, a sister of Mary E. Hass, namcsd as one of the 
legatees and devisees in  said last will and testament, died prior to the 
death of the testatrix, Mary E. Hass. 

The items of the last will and testament of Mary E. Bass, deceased, 
material to the consideration and decision of the questioris presented by 
this appeal, are as follows : 

('1. I will, devise and bequeath unto my beloved sisters, Frances E. 
Hass and Eliza M. Hass, after the payment of my debts and funeral 
expenses, including tombstones, all my property, both real and personal, 
to have, hold, use and possess the same, free from the control of all 
persons and jurisdictions whatsoever, during their natural lives, or the 
life of the survivor. 

"2. I t  is my will and desire that whatever remains of my estate, after 
the death of my sisters, be paid to the authorities in  control of the Deaf, 
Dumb and Blind Asylum of the State of North Carolina, for the use 
and benefit of the indigent children therein, born blind, of the Cau- 
casian race. I t  is my will that my real estate be not sold, but that the 
rents and profits for ninety-nine years be paid to the authorities afore- 
said, for the blind children aforesaid. 

"3. I hereby exclude L. J. Hass, his heirs or devisees from any and 
all share or interest i n  my estate. 

"4. Upon my death, I direct my executor, hereinafter named, to col- 
lect all debts due me, and after paying funeral expenses as aforesaid, and 
costs of executing this will, he is to pay over and deliver whatever 
remains to my sisters or the survivor." 

The executor named in  said will died prior to the death of the testa- 
trix. The personal estate of the said Mary E. Hass, dec:ased, was ad- 
ministered by defendant, J. A. Gaither, as her administrator c. t. a. H e  
has paid all the debts of the testatrix, and all the costs and expenses of 
administration. H e  has duly filed his final account as administrator 
c .  t .  a. of said Mary E .  Hass, and has paid to  defendant, Frances E. 
Hass, the sum of $1,200, in accordance with the provision3 of Item 4 of 
said will. 

At the date of her death, the said Mary E. Hass was seized in fee and 
in  possession of a tract of land containing 125 acres, situate in Catawba 
County, on the hard-surfaced highway about two miles south of the 
town of Newton. Defendant, Frances E. Hass, has entered into posses- 
sion of said tract of land, claiming a lifeestate therein, under the pro- 
visions of Item 1 of said will. She has cut and sold valuable timber 
from said land. Plaintiffs, as heirs at  law of Mary E. Hass, allege that 
the cutting and sale of said timber from said land by defendant, Frances 
E. Hass, was unlawful and wrongful; they demand judgment that they 
recover of said Frances E. Hass damages for such unlawfid and wrong- 
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ful cutting, contending that as heirs at  law of Mary E. Hass, they are 
the owners, and entitled to possession of said land, notwithstanding the 
paper-writing which has been probated as the last will and testament of 
Nary E. Hass, or, if this contention is not sustained, in any erent, that 
they are the owners of an estate in  remainder i n  said land, after the 
death of Frances E .  Hass, and that the defendant, the State School for 
the Blind and Deaf, at  most, has only an estate for years therein, after 
the death of Frances E. Hass, the life tenant, under the mill. Mani- 
festly, the right of plaintiffs to recover damages of defendant, Frances E. 
Hass, for cutting and selling timber from the land described in the com- 
plaint, involves the question presented by this appeal, with respect to the 
title to said land. The answer to this question must be determined by a 
construction of the last will and testament of Mary E. Hass. The court 
below, in accordance with its opinion as to the proper construction of 
said will, ordered, decreed and adjudged as follows: 

"1. That under said will the defendant, Frances E. Hass, takes and is 
entitled to s life estate in  all the property of which the said Mary E. 
Hass died seized and possessed. 

"2.  That under said will the defendant, the State School for the Blind 
and Deaf, takes and is entitled to an estate in fee simple absolute, in re- 
mainder, after aud upon the termination of the said life estate of the said 
Frances E. Hass, in and to all the property of which the said Mary E. 
Hass died seized and possessed. 

"3. That the second sentence in  Item 2 of said will is an attempted 
restraint upon the alienation of said property, and that the same is 
therefore void and of no effect, and that upon the death of Frances E. 
Hass, the defendant, the State School for the Blind and Deaf, will 
obtain and have full title in fee simple absolute to said property, and 
full control thereof without restraint or restriction upon its use, sale, or 
other disposition. 

"4. That the plaintiffs have no right, interest or title in and to any 
of the property of which the said Mary E. Hass, died seized and pos- 
sessed." 

I t  was thereupon further adjudged that plaintiffs and the sureties 
on their prosecution bond pay the costs of this action to be taxed by the 
clerk. 

Upon their appeal from the foregoing judgment to this Court, plain- 
tiffs rely upon assignments of error, based upon their exceptions to find- 
ings of fact made by the trial court, and also to certain portions of said 
judgment. They did not except to that portion of said judgment in 
which it is adjudged that Frances E. Hass, under the will of Mary E. 
Hass, takes and is entitled to a life estate in all of the property of which 
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the testatrix died seized and possessed, including the land from which it 
was admitted that she had cut and sold valuable timber. 

At the date of the execution of the last will and testament of Mary E. 
Hass, to wit, 21 August, 1894, there was no corporation or institution in 
existence, having as its legal name, or official designation, "The Deaf, 
Dumb and Blind Asylum of the State of North Carolina." Plaintiffs, 
therefore, contended that Item 2 of said will, by which the testatrix 
expressed her will and desire that whatever remained of her estate, after 
the death of her sisters, named in  Item 1, be paid to the authorities in 
control of said asylum, is void, for that "said paper-writing undertakes 
to bequeath and devise property and land to an alleged institution, which 
in  fact does not now exist, and which never has existed." 

With respect to this contention, the court found the facts as follows: 
"3. Upon a consideration of all the evidence, the court further finds 

that the defendant, the State School for the Blind and Deaf, is the same 
corporation and entity which on 21 August, 1894, had the official title 
and designation of 'The North Carolina Institution for the Education 
of the Deaf, Dumb and the Blind,' and that by the expression 'The au- 
thorities in control of the Deaf, Dumb and Blind Asylum of the State 
of North Carolina,' in Item 2 of the said last will and testament of 
Mary E. Hass, deceased, the said testatrix intended and meant 'The 
North Carolina Institution for the Education of the Deaf, the Dumb 
and the Blind,' now the defendant, 'The State School for the Blind and 
Deaf .' " 

I n  Ryan v. Martin, 91 N. C., 464, speaking of a deed in which the 
grantee was a corporation, Merrimom, J., said: "A corpoi.ation name is 
essential, but the inadvertent or mistaken use of the nams is ordinarily 
not material, if the parties really intended the corporation by its proper 
name. I f  the name is expressed in the written instrument, so that the 
real name can be ascertained from it, this is sufficient; but if necessary, 
other evidence may be produced to establish what corpo~ation was in- 
tended. And the same rule applies to devises and beque,ts to corpora- 
tions. A misnomer of a corporation has the same legal effect as a mis- 
nomer of an individual." 

Upon this authority it might well have been held that no evidence was 
required to show that the institution, to the authorities of which the 
testatrix willed and desired that whatever remained of her estate, after 
the death of her sisters, should be paid, was the institution theretofore 
established and then maintained by the State of North Carolina, for 
the education of children therein, born blind, for the court would take 
judicial notice of the existence of such institution, under its statutory 
name. However, evidence was offered by the defendant, the State 
School for the Blind and Deaf, to the effect that in 1894, and for many 
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years prior thereto, there was an institution in  North Carolina, located 
in the city of Raleigh, the capital of the State, bearing the statutory 
name of "The North Carolina Institution for the Education of the 
Deaf, the Dumb and the Blind," but popularly known, throughout the 
said State as "The Deaf, Dumb and Blind Asylum." This was then and 
is now the only institution in the State of North Carolina, either public 
or private, established and maintained for the education and care of 
blind children of the white race. The legal name, or official designation 
of said institution has been changed, from time to time, by statute. I t  
is now a corporation under the name and style, as prescribed by statute, 
of "The State School for the Blind and Deaf," and is under the manage- 
ment and control of a board of directors and superintendent. C. s., 
5872. 

Plaintiffs excepted to the evidence offered by the defendant and to the 
finding of the facts as above stated, upon the ground that i t  did not ap- 
pear that the testatrix, a resident of Catawba County, ever knew or 
spoke of the institution at  Raleigh. She was, however, a citizen of the 
State, and the evidence to the effect that the institution at  Raleigh was 
generally known, throughout the State, as the "Deaf, Dumb and Blind 
Asylum," was sufficient to support the finding that she intended and 
meant said institution when she used the name appearing in Item 2 of 
her will. The principle upon which extrinsic evidence is held to be ad- 
missible to identify the legatee, devisee or beneficiary named in  a will, 
where there is a latent ambiguity, is stated and applied in Ladies B e  
nevo1m.t Society v. Orrell, ante, 405. This principle is well settled by 
authoritative decisions of this Court, as applicable not only to wills, but 
also to deeds. Gilbert v .  Wright,  ante, 1 6 5 ;  Gold Mining Co. v. 
Lumbar Co., 170 N. C., 273; K&th v'. Scales, 124 N.  C., 497; Titley v. 
Ellis, 119 N. C., 233. The distinction between a patent ambiguity and 
a latent ambiguity, and the principle upon which evidence is admissible 
in the latter case, but not in the former, to show the intent of the parties 
to a written instrument, is discussed in  the leading case of Presidmt,  
etc., of tho Dmif and Dumb Institute v. Norwood, 45 N. C., 65, by 
Pearson, J. Plaintiffs' assignments of error based upon their exceptions 
to the admission of evidence, over their objections, to show that testatrix, 
Mary E. Hass, by the use of the words "The Deaf, Dumb and Blind 
Asylum of the State of North Carolina1' intended and meant the institu- 
tion now bearing the name, prescribed by statute, of "The State School 
for  the Blind and Deaf," and to the finding of facts with respect thereto, 
cannot be sustained, either upon principle o r  upon authority. 

Plaintiffs further assign as error that portion of the judgment in 
which it is ordered, adjudged and decreed "that under said will defend- 
ant,  the State School for the Blind and Deaf, is entitled to an estate in 
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fee simple absolute, in  remainder, after and upon the temination of the 
said life estate of the said Frances E. Hass, in and to all the property 
of which the said Mlary E. Hass died seized and possessed." 

By Item 1 of the said will, all of her estate, both real and personal, is 
devised and bequeathed by the testatrix to her sisters, during their 
natural lives, or the life of the survivor. Item 2 of said \fill deals with, 
and expresses the will and desire of the testatrix with respect to whatever 
remains of said estate, after the death of her said sisters. I t  is clear, 
we think, that testatrix, in Item 2, was dealing with and disposing of 
the same estate as that which she had by Item 1 bequeathed and devised 
to her sisters for life, excepting only so much thereof as had been con- 
sumed by her said sisters during their lives. This exception manifestly 
is applicable to the personal estate only. I t  is her will a ~ d  desire that 
the real estate which she had devised to her sisters for life, should at  
their death, or at  the death of the survivor, go to the authxities in con- 
trol of the Deaf, Dumb and Blind Asylum of the State of North Caro- 
lina, for the use and benefit of the indigent children therein, born blind, 
of the Caucasian race. There was no error in  the construction of said 
will, by which it was ordered, adjudged and decreed "that defendant, 
the State School for the Blind and Deaf is entitled to an estate in fee 
simple absolute, in  remainder, after and upon the termination of the 
said life estate of the said Frances E. Rass, in and to all the property 
of which the said Mary E. Hass died seized and possessed." This con- 
struction of said will is supported by the decision in Foil v. ATewsome, 
138 N. C., 115, on defendant's appeal. I t  is said in  the opinion in that 
case: "The presumption that a testator intended not to die intestate in 
regard to any part of his estate is strengthened by the use of language 
so inclusive as that found in this item of the will." The words "my 
estate" used in the first sentence of Item 2 of the will in t ?is case is all 
inclusive, and embraces both real and personal estate. 

I t  follows from the foregoing decision that there was no error in 
further adjudging "that the plaintiffs have no right, intemst or title in  
and to any of said property of which the said Mary E. Hass died seized 
and possessed." 

Inasmuch as upon a proper construction of all the provisions of said 
will defendant, the State School for the Blind and Deaf, is the owner of 
the property, both personal and real, absolutely and in fee simple, of 
which Mary E. Hass was seized and possessed, at her death, subject only 
to the life estate of Frances E. Hass, in the same, plaintiffs, heirs at  
law of Mary E .  Hass, have nosright, title, interest or estate in and to the 
land from which the said life tenant has cut and sold vahiable timber; 
the plaintiffs, therefore, cannot maintain an action to recover damages 
for the cutting and sale of said timber. Defendant, the State School for  
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the Blind and Deaf, alone can maintain such action, and recover of the 
life tenant damages, if any have resulted from such cutting and sale of 
timber by her. 

The second sentence in Item 2 of said will, to wit:  "It is my will that 
my real estate be not sold, but that the rents and profits for ninety-nine 
years be paid to the authorities aforesaid for the blind children as afore- 
said," if construed as an attempt to restrain the alienation of the real 
estate, devised in fee to the defendant, the State School for the Blind 
and Deaf, is of no legal effect and is void in law. Latimer v. Waddall, 
119 K. C., $70. These words may be construed as merely expressing 
the wish of the testatrix, without any intention on her part to affect the 
title to or estate in the land devised in fee simple to defendant, the State 
School for the Blind and Deaf, for the use and benefit of the indigent 
children of the State, born blind, of the Caucasian race. Springs v. 
Springs, 182 N. C., 484; Carter u. Strickland, 165 N. C., 69. But 
however these words may be construed, there was no error in the judg- 
ment that said words have no legal effect with respect to the title to 
said real estate devised to defendant, the State School for the Blind and 
Deaf. The said defendant holds title to the land described in the com- 
plaint in fee simple as trustee for the indigent children of the State, 
born blind, of the Caucasian race. This is a charitable trust and is 
valid. Ladies Banevolent Society v.  Orrel, ante, 405; Public Laws 1925, 
ch. 264. 

Plaintiffs' assignments of error are not sustained. The judgment is 
Affirmed. 

PEOPLES BANK AR'D TRUST COMPANY AND J. S. RIACKORELL, RE- 
CEIVER OF THE PEOPLES BANK AND TRUST COMPANY, V. R. J. 
MACKORELL AND T. &I. RIACKORELL. 

(Filed 6 June, 1928.) 

1. Fraudulent Con%-eyances-Transfers and Transactions InvaUd-Insol- 
vency--&uestions for Jury. 

A contract made in consideration of support by the son of his father 
and mother for life for one hundred dollars and certain shares of stock 
of the father, of the value of seven thousand dollars, and the father has 
not retained sufficient property out of which to pay his then existing 
creditors, and the son has acted in good faith without notice or knowledge, 
the transfer of the stock to the son is not valid as against his father's 
creditors beyond the amount he has previously expended for the support, 
and for which he was liable under the terms of the contract, and where 
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issues raising this question have been tendered, refused, and exceptions 
entered, and this phase of the evidence in the case has no,; been presented 
to the jury, a new trial mill be ordered on appeal. C. S., :LOO9. 

2. SamsKnowledge of Grantee. 
When the father has entered into a contract with his son for support 

of himself and wife for  life, and gives as a consideration certain of his 
property, without retaining sufficient property to pay h : ~  then existing 
creditors, and the pleadings and evidence raise the question of the son's 
good faith and part performance without notice, these c.uestions should 
be submitted to the jury upon appropriate issues. 

APPEAL by defendants from Schenck, J., at September Term, 1927, of 
CATAWBA. New trial. 

H. R. Mackorell made and executed a note dated York, S. C., 1 May, 
1924, due 1 November, 1924, for $3,000 to the Peoples Bank and Trust 
Company, with 8 per cent interest from maturity. On the back of the 
note appears the following: "Demand notice and protest waived. 
(Signed) R. J. Mackorell." H. R. Mackorell, after the execution and 
delivery of the note to plaintiff bank, was duly adjudicated a bankrupt, 
and Geo. W. Williams, the trustee in  bankruptcy, paid on the note two 
dividends, one a 10 per cent $300, 10/11/24, and one a 5 per cent $150, 
8/20/25. The estate of the bankrupt has been fully administered. J. S. 
Mackorell was duly appointed receiver of the Peoples Bank and Trust 
Company by the Court of Common Pleas for the county of York, S. C., 
and made a party plaintiff by order of the judge of the Superior Court 
of Catawba County, N. C. There is now due, owing and unpaid on the 
note $3,000, less the payments above mentioned, and interest. That 
before the delivery of the note to said bank R. J. Mackordl, the defend- 
ant, became the endorser, and i t  is alleged was justly indsbted to plain- 
tiff in said amount above set forth. I t  is alleged by plaintiff that the 
defendants, R. J. and T. M. Mackorell own no real estai;e and no per- 
sonal property in excess of personal property exempt by lebw, except that 
defendant R. J. Mackorell owns 75 shares of the par va'lue of $100 of 
the capital stock of the Hickory House Furnishing Compmy, a corpora- 
tion; that R. J. Mackorell, to hinder, delay and defeat plaintiff's rights, 
is threatening and attempting to sell said stock to his son T. M. Macko- 
rell, defendant in this action; that R. J. Mackorell is taking out of 
the business large sums in excess of his salary and depleting the assets 
in order to defeat plaintiffs rights; that T. M. Mackorell claims an 
interest by the attempted transfer; that inasmuch as defendants do not 
own any real property or any personal property of value in  excess of 
the exemption allowed by law, except the said 75 shares clf stock owned 
by defendant, R. J. Mackorell, the plaintiff alleges that the transfer of 
same by the defendants, or either of them, by sale or otherwise, would 
work great and irreparable injury and damage to plaintiff. 
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The prayer is for judgment on the balance of the note and defendants 
be "enjoined and restrained from transferring or attempting to transfer, 
or doing any act in aid or furtherance of an attempt to transfer said 
75 shares of stock or any part of same, and that they have any other or 
further relief to which they may be entitled herein." 

The material part of the answer for the decision of the case on the 
present record concerns the answer of both defendants, R. 5. and T. M. 
Mackorell, that sets up an agreement by which R. J. Mackorell sells, 
assigns, transfers and sets over the stock, 70 shares, to T. M. Mackorell, 
reciting a consideration of $100, and to support and provide for R. J. 
Mackorell and his wife the balance of their lives and the life of the sur- 
vivor of them, who are advanced in years. The agreement was made some 
fourteen months before this action was instituted, T. M. Mackorell 
giving his bond for $7,000 to faithfully perform the agreement; that 
T. M. Mackorell had no notice or knowledge that an action was con- 
templated. (We construe this to mean that he had no notice of R. J. 
Mackorell's alleged indebtedness to plaintiff.) 

I t  was in evidence that the above contract was being carried out by 
T.  M. Mackorell. The defendant, T. M. Mackorell, tendered the fol- 
lowing issue, which was refused by the court below: 

"Was the defendant, T. M. Mackorell, a holder in  good faith and for 
value, of the seventy shares of stock mentioned in  the pleadings?" 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. I n  what sum, if any, is the defendant, R. J. Mackorell, indebted 
to the plaintiffs on the note sued on? Answer: $2,550, and interest 8 per 
cent per annum from 1 November, 1924. 

"2. Did the defendant, R. J. Mackorell,' on or about 17 Septem- 
ber, 1924, transfer and assign seventy shares of stock in  the Hickory 
House Furnishing Company to his codefendant, T. M. Mackorell? 
Answer : Yes. 

"3. I f  so, was said transfer made upon consideration of the future 
support and maintenance of said R. J. Mackorell and wife by his son, 
the codefendant, T. M. Mackorell? Answer : Yes. 

"4. I f  so, did defendant, R. J. Mackorell, fail to retain property fully 
sufficient and available for the satisfaction of his then creditors? 
Answer : Yes." 

T. M. Mackorell, among other things, testified: "I bought this stock 
without any knowledge that my father had signed a note for my brother, 
H. R. Mackorell. I didn't know anything about the note." 

The defendants made numerous exceptions and assignments of error 
and appealed to the Supreme Court. The material ones and other 
necessary facts will be set forth in  the opinion. 
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J.  A. Marion and Self & Bagby for plaintiff. 
A .  A. Whitener for R. J .  Mackorell. 
Louie A. Whitener and T. Manly Whitener for T .  111. Mackorell. 

CLARKSON, J. "In Aman v. Walker, 165 N.  C., 224, 227, 81 S. E., 
162, i t  was held that the principles to be deduced f rom the authorities 
as to fraudulent conveyances, are (1) I f  the conveyance is voluntary, 
and the grantor retains property fully sufficient and avaihble to pay his 
debts then existing, and there is no actual intent to defraud, the con- 
veyance is valid. (2)  If the conveyance is voluntary, and the grantor 
did not retain property fully sufficient and available to pay his debts 
then existing, i t  is invalid as to creditors; but i t  cannot be impeached 
by subsequent creditors without   roof of the existenbe of a debt at  the 
time of its execution which is unpaid, and when this is ~stablished and 
the conveyance avoided, subsequent creditors are let in and the property 
is subjected to the payment, of creditors generally. (3) If the convey- 
ance is aoluntary and made with the actual intent upon the part of the 
grantor to defraud creditors, it is void, although this fraudulent intent 
is not participated in  by the grantee, and although property sufficient 
and available to pay existing debts is retained. (4) I f  the conveyance is 
upon a valuable consideration, and made with the actual intent to 
defraud creditors upon the part of the grantor alone, not participated 
in by the grantee and of which intent he had no notice, it is valid. 
(5)  I f  the conveyance is upon a valuable consideration, but made with 
the actual intent to defraud creditors on the part of the grantor, par- 
ticipated in by the grantee or of which he has notice, it is void. Black 
v .  Sanders, 46 N. C., 67; Warren v. Makely, 85 N. C., 12, 14;  Credle v. 
Carrawan, 64 N. C., 422, 424; Worthy v. Brady, 91 N.  C., 265, 268; 
Savage v. Knight,  92 N. C., 493, 498; Clement v. Cozart, 1.12 N. C., 412, 
420, 17 S. E., 486; Hobbs v. Cashwell, 152 N .  C., 183, 188, 67 S. E., 
495; Powell Bros. v. McMullan Lumber Co., 153 N. 12.) 52, 58, 68 
S. E., 926." Michie's N. C. Code, Anno., p. 385; Tire Co. v. Lester, 
190 N. C., 411; Wallace v. Phillips, ante, 665. See C. is., 1005, 1006, 
1007, 1008, 1009. 

There can be no dispute that the contract between the father and son, 
in  the present action, there being no mistake or fraud, both being sui 
juris, is a valid and binding one. The record indicates it is being car- 
ried out in accordance with its terms. As between the parties, the question 
of adequacy of consideration ordinarily is not material :.n the absence 
of fraud. Young v. Highway Com., 190 N. C., 52. On the subject i t  
may be of interest to quote from Shirley's Leading Casea in the Com- 
mon Law, 3d ed., p. 1: " 'Farmer Whitacre,' said .the cunning Thorn- 
borrow, 'let us strike a bargain. I f  I pay you a five-pound note down 
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now, will you give me 2 rye corns next Monday, 4 on the Monday week, 
8 on the Monday fortnight, and so on-doubling it every Monday-for 
the year?' Whitacre jumped at i t ;  five pounds never were earned so 
easily. So the thing was settled. But when our yokel friend came to 
calculate how much rye he should have to deliver, he found that i t  came 
to more than was grown in a year in all England. Thornborrow, how- 
ever, brought his action, and succeeded; for the court said that (though 
the contract was a foolish one, i t  would hold in  law.' There was a con- 
sideration, and as for the other point raised for the defendant, that it 
was an impossible contract, it was only impossible in respect to the 
defendant's ability." Thornborrow v. Whitacre, 2 Ld. Raym., 1164 
(1705). 

There are now modifications and exceptions to the harsh rule-where 
a contract is extortionate and unconscionable as to indicate mistake and 
fraud. An instance of such a bargain is where one bought a horse and 
agreed to pay a penny for the first nail in his shoes and to double each 
time for every other nail. William v. Chaflin, 2 Dev., 13 N. C., at  p. 
335. So, where a contract is so extortionate and unconscionable on its 
face as to raise a presumption of fraud or to require but slight addi- 
tional eridence to justify such presumption, it will not be enforced- 
for instance, the famous contract of the United States government to 
pay sixty cents a pound for shucks worth at  the time 1% cents per pound. 
Hume v. U. S., 132 U. S., p. 406; Mordecai's Law Lectures, 2 ed., p. 112. 

C. S., 1007, is as follows: "No voluntary gift or settlement of prop- 
erty by one indebted shall be deemed or taken to be void in law, as to 
creditors of the donor or settler prior to such gift or settlement, by rea- 
son merely of such indebtedness if property, at  the time of making such 
gift or settlement, fully sufficient and available for the satisfaction of 
his then creditors, be retained by such donor or settler; but the indebted- 
ness of the donor or settler at such time shall be held and taken, as well 
with respect to creditors prior as creditors subsequent to such gift or 
settlement, to be evidence only from which an intent to delay, hinder or 
defraud creditors may be inferred; and in any trial shall, as such, be 
submitted by the court to the jury, with such observation as may be 
right and proper.'' 

The stock--$7,000-was assigned, transferred and set over from the 
father to the son. The consideration was $100, and to support and pro- 
vide for the father and his wife the balance of their lives and the life 
of the survivor of them. The book value of the stock is $1.10 on the 
dollar. 

Under C. S., 1009, a purchaser for value and without notice of any 
fraud gets good title by conveyance or transfer from fraudulent vendor. 
See Cox v. Wall, 132 N. C., 730. 
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I n  Bigelow on Fraudulent Conveyances, Revised Edition, at  p. 545, it 
is said: "The courts are not agreed in  regard to the effec~ of undertak- 
ings by a grantee to support a debtor-grantor by way of consideration 
for the conveyance of all or a large part of the grantor's estate. I n  
New York, Illinois, and elsewhere, it is held that such a case does not 
make the valuable, or rather the valuable and bona fide, consideration 
required by the statute to cut off the claims of creditors of the grantor. 
. . . (p. 547). The exclusion of such a consideration should not 
rest upon the ground that it may not be valuable, but rather on the 
ground that, being in effect of the nature of a trust or reserration to 
the exclusion of creditors or of a trust or a reservation in favor 
of some one apparently having no estate in  the property, and seldom 
appearing of record, the consideration lacks good faith. This is  shown 
directly by some of the cases, and indirectly by others. 'The real ques- 
tion then is, whether the nature of the proposed consideration should fix 
upon the grantee the duty of inquiry concerning the effect of the trans- 
action. See Sturdivad v. Davis, 31 N.  C., 365; Kissam 2). Edmundson, 
36 N. C., 180; Canslsr v. Cobb, 77 N .  C., 30; Worthy v. Brady, 91 
N. C., 265; Eddleman v. Lentz, 158 N. C., 65; Shufora! v. Cook, 169 
N.  C.,  52; Bank d. Pack, 178 N. C., 388." 

We think the principle applicable in  the present action is thus stated: 
"It has in  some jurisdictions been held that where the grantee has in  
good faith furnished support, he may be reimbursed for the same when 
the conveyance is set aside (or be held liable merely f o ~  value of the 
land beyond that of the support furnished)." Bigelow, supra, at p. 
546, note, citing authorities. 

The subject, with full annotations, is set forth in Cherry Co. v. Helms, 
98 Neb., 626, 2 A. L. R., p. 1436; Smith v. Clark, 23 A. L. R., p. 582. 

I t  is contended by defendant, T.  M. Mackorell, that in compliance 
with the contract made with his father, that he in good faith bought the 
stock, without notice or knowledge of his father's indebtehess; that he 
paid out and became responsible for (1)  The sum of $100, paid at the 
time of the sale and transfer; (2) the sum of $350, whuh he became 
liable on for money borrowed for his father; (3)  the sum of $77.55 in 
cash given to his father from time to time; (4) the sum of $1,044.48 on 
which he is now liable to the corporation for advances to his father; 
(5)  money expended for groceries for his father and approximating (at  
the time of the trial in the lower court) $80.00. 

We think the issues submitted practically correct, so far  as they go, 
but under the facts and circumstances of this case the issue tendered by 
defendant, as modified below, should have been submitted to the jury: 
"Was the defendant, T. M. Nackorell, a holder in  good faith (and for 
value-stricken out) and without notice of the seventy shares of stock 
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mentioned i n  the pleadings?" And also a n  issue: "Did the defendant, 
T. M. Mackorell, i n  good fai th and without notice, make advances under 
the agreement with R. J. Mackorell, and if so, i n  what amount?" 

W e  think the  allegations of the complaint, taken as a whole, sufficiently 
show that  the grantor did not retain property fully sufficient and avail- 
able for the satisfaction of his  then creditors, and the motion of defend- 
ants for judgment as  i n  case of nonsuit a t  the close of plaintiff's evidence 
and a t  the close of all the evidence, properly refused. C. S., 567. See 
Wallace v. Phillips, ante, 665. 

O n  a new tr ial  the other matters discussed by the parties can be de- 
termined on the evidence as presented. Fo r  the reasons given, there 
must be a 

New trial. 

STATE v. SHERMAN JENKINS. 

1. A m M n  Criminal Charge--Right of Oftlcer to Vse Force to Prevent 
Escape. 

An officer of the law may use such force as may appear to him to be 
reasonably necessary in preventing the escape of one whom he has law- 
fully arrested, extending to the use of firearms after being attacked by 
the prisoner with a stick, a deadly weapon. 

2. S a m H u e s t i o n s  for Jury. 
When supported by the evidence the question is for the jury as to 

whether an officer has used such force as appeared to him reasonably 
necessary to prevent an escape, o r  has used such excessive force as to 
make the use of a pistol a crime under the circumstances. 

3. Same. 
The extent of the force used by an officer to prevent an escape after 

arrest does not depend upon the degree of the criminal charge against 
the one arrested. 

4. Intoxicating Liquor--Searches and Seizure-When Search Warrant 
Necessary. 

A search warrant is not necessary to search a suitcase for intoxicating 
liquor when carried by the defendant after arrest, when under the cir- 
cumstances the officer had reasonable grounds for belief that it contained 
intoxicating liquor, and these conditions do not fall within the intent of 
section 6, chap. 1, Public Laws 1923. 

APPEAL by defendant from Deal, J., a t  March Term, 1928, of 
GRAHAM. New trial. 

The necessary facts will be stated in the opinion. 
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Attorney-General Brummitt amd Assistant Attorney-Gmera,Z Nash for 
the State. 

R. L. Phillips for defendant. 

CLARKSON, J. The defendant was convicted of assault and battery 
with a deadly weapon upon one Luther Spivey, and from the judgment 
upon such conviction appealed to this Court. 

Luther Spivey was indicted in  one bill of indictment for an assault 
with a deadly weapon on Sherman Jenkins, and Sherman Jenkins was 
indicted in  another bill for assault with deadly weapon on Luther 
Spivey. By agreement the cases were tried together. 

The following seems to be a fair  statement of the case as made out by 
the State. Sherman Jenkins was deputy sheriff of Graham County, and 
had been such for about four years. Luther Spivey testified himself that 
he knew Sherman Jenkins. The defendant, Sherman Jenkins, offered 
to prove by one I. N. Wilson, that he, Wilson, told him, Sherman Jen- 
kins, that Luther Spivey was bringing in liquor and selling it, and if he 
would watch him he could catch h i p ;  that he had bee? getting some 
himself. On the early evening of 15 September, 1927, he met Luther 
Spivey coming up the highway about 75 yards from his house. The 
lights of the car were right on Spivey, who had in  his hand a suitcase 
apparently full of liquor, and he had a walking stick in ihe other hand. 
Jenkins was accompanied by a witness, Wence Orr. On seeing Spivey 
with this suitcase, he halted him and told him he was under arrest, and 
that he would have to see what he had in the grip. Spivey knew him 
and he had, on the outside of his coat, his badge as deputy sheriff. 
Spivey told him that he could not search the grip without a warrant; 
thereupon he sent Orr after a warrant. When Spivey started walking 
up the road the defendant, Jenkins, walked in front of hiin. Thereupon 
Spivey stepped off the banks into the woods and went down the moun- 
tain and undertook to go up the river. Jenkins told Spivey that he had 
taken that suitcase as far as he was going to, and he went to take hold of 
it, having his pistol in his hand at the time. Spivey struck him with a 
stick about the size of a round of a chair, and thereupon Jenkins shot at 
him. One of the shots took effect in  the hip of Spivey. Spivey con- 
tradicted this evidence of Jenkins as to the time when he was shot in 
the hip  and claimed that he did not strike Jenkins a t  the time that he 
was shot, but later on when he had gone about a quarter of a mile. 
According to Jenkins' testimony, Spivey, in the fight, dropped the suit- 
case which he thought had in i t  liquor. Near a branch right where 
Spivey entered the brush toward the river, a suitcase was Found. I t  had 
four half-gallon cans of whiskey in i t  and four big apples. This was 
testified to also by Bob Jenkins, the magistrate, and Wence Orr. Spioey 
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denied that this suitcase was his, and claimed that he had nothing in 
the suitcase that he was carrying except clothes. I t  appears that Spivey 
was carrying a suitcase loaded with liquor for the purpose of sale. 

Without treating consecutively the exceptions of the defendant's coun- 
sel on this appeal, there can be no doubt, we think, under the decisions 
of this Court,  that*^ the defendant, Jenkins, had authority to arrest 
Spivey when he met him coming along the road with a suitcase loaded 
as this suitcase was, particularly when his attention had been directed to 
Spivey specifically as a man who was selling liquor in the camp, and if 
he would watch out for him he would find him transporting i t  or selling 
it. A11 he need show is  satisfactory reasons for his belief that Sln'vey 
was i n  his presence breding the law by transporting spirituous liquors. 
Xeal v. Joyntw, 89 N .  C., 287. 

I n  S. v. McAfee, 107 N. C., at  p. 816, i t  is said: "If the assault with 
the stick described was committed in  the presence of the officer, Severs, 
and he was known to the defendant to be a justice of the peace, it was 
not unlawful to arrest without informing the offenden of the nature of 
the charge, as well as without warrant. 3 Whart. Cr. L.. sec. 2329. We - ,  

concur with the judge below in  the view expressed in his charge that, if 
the defendant struck his wife with the stick described by the witness at  
a point so near to the officer that he could distinctly hear what was said 
and the sound made by the blow, i t  would be considered in law a breach 
of the peace in his presence, though he could not at  the time actually 
see the former, because i t  was too dark. 8. v. Hunter, 8 Lawyers7 Re- 
ports, 530, and notes." ,Veal v. Joyner, supra; S. v. McNinch, 90 N. C., 
695; illartin v. Houck, 141 N .  C., 317; Brewer v. Wynne,  163 N .  C., 
322; S. v. Fowler, 172 N .  C., 910; S .  v. Blackwelder, 182 N .  C., 899; 
S. v. Campbell, 182 N. C., at  p. 914. 

The defendant, Jenkins, had arrested Spivey, and Spivey was then in 
his custody. When Spivey told him that he could not search his suit- 
case without a search warrant, he had a right to hold Spivey until the 
search warrant came. I t  is necessary to remember that Spivey was 
under arrest. 

I n  S. v. Dunning, 177 N .  C., 559, at  p. 562, Hoke, J., says: "It is a 
principle very generally accepted that an officer, having the right to 
arrest an offender, may use such force as is necessary to effect his pur- 
pose, and to a great extent he is made the judge of the degree of force 
that may be properly exerted. Called on to deal with violators of the 
law, and not infrequently to act in the presence of conditions import- 
ing serious menace, his conduct in  such circumstances is not to be 
harshly judged, and'if he is withstood, his authority and purpose being 
made known, he may use-the force necessary to overcome resistance and 
to the extent of taking life if that is required for the proper and efficient 
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performance of his duty. I t  is when excessive force has been used ma- 
liciously or to such a degree as amounts to a wanton abua~e of authority 
that criminal liability will be imputed. The same rule prevails when 
an officer has a prisoner under lawful arrest and the latter makes forci- 
ble effort to free himself; and, in  this jurisdiction, the position holds 
whether the offense charged be a felony or a misdemeanor, the govern- 
ing principle being based on the unwarranted resistance to lawful au- 
thority and not dependent, therefore, on the grade of the offense. These 
views are i n  accord with numerous decisions of our Court in which the 
questions presented were directly considered-as in  S. v. S i g m n ,  106 
N.  C., 728; S.  v. McMahan, 103 N.  C., 379; S. v. Pugh, 101 N. C., 737; 
S. v. McNinch, 90 N. C., 695; S. v. Garratt, 60 N. C., 14.4; S. v. Stall- 
cup, 24 N.  C., 50." 

The limits of the authority of an  officer to use a deadly weapon to 
stop a fleeing prisoner are also set out: S.  v. Simmons, 1!)2 N.  C., 692; 
Holloway v. Moser, 193 N .  C., 185. 

According to Jenkins' own testimony, he did not fire upon Spivey 
until he (Spivey) had made an attack upon him with a deadly weapon. 
H e  was entitled to have the question submitted to the jury (1)  upon his 
good faith-#. v. McNinch, 90 N.  C., 695; (2) whether he used force 
more than necessary to the proper performance of his duty-S. v. Gar- 
ratt, 60 N. C., 144; S. v. Sigmah, 106 N.  C., 728; (3)  whether he shot 
in sel f -defenses .  v. Allen, 48 N. C., 257; S. v. McKinsey, 80 N.  C., 
458; S.  v. Garrett, supra. I n  this last named case i t  is.ss.id: "The war- 
rant must be executed peaceably if you can, forcibly if you must." 

We do not think the proviso to section 6, chapter 1 Public Laws 
1923, applicable here. Section 6, in reference to transporting intoxi- 
cating liquor, says: " I n  any wagon, buggy, automobile, water or air 
craft or other vahicle." A suitcase oarried in one's hand along a public 
highway would not be an "other vehicle" within the meaning of the 
statute. The proviso then, "that nothing in this section shall be con- 
strued to authorize any officer to search any automobile or other vehicle 
or baggage of 'any person without a search warrant, duly issued, except 
where the officer sees or has absolute personal knowledge that there is 
intoxicating liquor in  such vehicle or baggage" has no application to 
the situation presented upon this appeal. The "baggagd' of the pro- 
viso, refers to baggage accompanying or in the vehicle trmsporting the 
intoxicating liquor. I f  i t  should be considered otherwise i t  would 
totally disregard the controlling context of section 6. See S. v. Godette, 
188 N. C., p. 497. The facts in  this case are entirely different from 
those cases in which officers, upon mere suspicion and without knowl- 
edge, assaulted innocent persons. S. v. flimmons, sup-ra; ~ 3 .  v. DaHerro- 
dora, 192 N.  C., 749. 
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Black's Law Dictionary, 2d ed., p. 112, defines Baggage: "In the law 
of carriers. This term comprises such articles of personal convenience 
or necessity as are usually carried by passengers for their personal use, 
and not merchandise or other valuables, although carried in  the trunks 
of passengers, which are not designed for any such use, but for other 
purposes, such as a sale and the like. The term includes whatever the 
passenger takes with him for his parsonal use w convenience according 
to the habits or wants of the particulao- class to which he belongs, with 
reference to  the immediate necessities or ultimate purpose of the jour- 
ney," citing numerous authorities. (Italics ours.) 

"By 'baggage' is understood such articles of personal convenience or 
necessity as are usually carried by passengers for their personal use, and 
not merchandise or other valuables, though carried in  the trunk of a 
passenger, but which are not, however, designed for such use, but for 
other purposes, such as sale and the like. Articles consisting of a sam- 
ple liquor cooler, one beer faucet, one wrench, and one lemon squeezer, 
which were samples carried by a passenger in  his trunk for the purpose 
of effecting sales do not constitute baggage." Texas, etc., R. Co. v. Capps, 
2 Willson Civ. Cas. Ct. App., see. 33. See Winder v. Penniman, 181 
N. C., 7. 

Bob Jenkins, a justice of the peace, testified: "We found this suit- 
case or traveling bag where Jenkins said Spivey jumped off; it had four 
one-half gallon cans of whiskey in it, about one-half pint was gone from 
one." The defendant testified: "The suitcase which Spivey was carry- 
ing mas the kind that is usually used by bootleggers for carrying liquor." 

I t  could hardly be said, by strained construction of the statute, that 
a "suitcase or traveling bag" with four one-half gallon cans of contra- 
band liquor in  i t  was baggage, under the definition of baggage as above 
defined. 

Among the many assignments of error, the defendant excepted and 
assigned error to the following portion of the charge of the court below: 
"However, I have been compelled to instruct you as a matter of law 
under the evidence, that the defendant, Jenkins, did not have a right to 
make an arrest under the circumstances shown in this case." We think 
this was error, for the reasons given. I t  may not be amiss to say that 
the able, learned and frank Assistant Attorney-General, Mr. Nash, con- 
cedis there was error in  the charge of the court below. There must be a 

New trial. 
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C. C. CHEEK v. M. R. WALDEN AND J. J. HARPER. 

(Filed 6 June, 1928.) 

Homestead-Property Constituting Homestead-Equity of Redemption- 
Execution. 

A mortgagor of lands is entitled to his homestead exemption in his 
equity of redemption as against the liens of judgment creditors, and an 
injunction will lie against the sale of the property under execution when 
his homestead has not been allotted. Const., Art. X, sea.  2, 8; C. S., 728, 
729, 730, 731, 745. 

APPEAL by plaintiff from Webb, J., at T.rm, 1928, of 
RAN~OLPH.  Reversed. 

The court below found the following facts: 
"1. That at  July  Term, 1926, of Randolph County Superior Court, 

the defendant, M. R.  Walden, obtained judgment against the plaintiff, 
C. C. Cheek, for the sum of $200, as will appear on judgment docket 
Book 24, page 13, in the office of the clerk of the Superior Court of 
Randolph County; that said judgment was docketed within ten days of 
said term of court, and was from that time a lien on the real estate of 
C. C. Cheek, situated in  Randolph County. 

"2. That at  March Term, 1927, of said Superior Cour; of Randolph 
County, the defendant, J. J. Harper, recovered judgment against plain- 
tiff, C. C. Cheek, for the sum of $330, together with costs, which said 
judgment was duly docketed in the Superior Court of Randolph County, 
within ten days of the adjournment of said term, i n  judgment docket 
Book 24, page 81, and the same was a lien on the land of C. C. Cheek, 
situated in Randolph. 

"3. That thereafter, and while said judgments were a lien on the real 
estate of C. C. Cheek in  Randolph County, the said C. C. Cheek and 
wife, Annie Cheek, on 2 May, 1927, executed and delivered to the Bank 
of Ramseur a mortgage deed on the land described in  the complaint, 
which is situated in Randolph County, for the sum of $2,300, and said 
mortgage deed was recorded on 12 May, 1927, in the office 3f the register 
of deeds for Randolph County, in Book 229, pages 143, 144. 

"4. That said mortgage deed was executed according to the laws of the 
State of North Carolina, and the private examination of Annie Cheek, 
wife of C. C. Cheek, was duly taken. 

" 5 .  That on 10 December, 1927, the defendants, W. R .  Walden and 
J. 5. Harper, issued executions against the plaintiff on the aforesaid 
judgments for the amount specified in said judgments, and delivered 
said executions to the sheriff of Randolph County. 
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"6. That J. A. Brady, sheriff of Randolph County, levied on the lands 
of C. C. Cheek, by virtue of said executions, i t  being the same land that 
is described and contained in  the mortgage deed aforesaid, from C. C. 
Cheek and wife, Annie Cheek, to the Bank of Ramseur, on 2 May, 
1927, hereinbefore referred to, and advertised the same for sale on 
6 February, 1928, at  the courthouse door in Asheboro, N. C., and is at- 
tempting to sell said land without allotting the homestead or personal 
property exemptions of the said C. C. Cheek; that on 29 December, 1927, 
the plaintiff brought this action and restrained the defendants from sell- 
ing said lands without allotting the homestead or personal property ex- 
emptions of plaintiff, C. C. Cheek, and demanding that the sheriff of 
Randolph County be required to allot the homestead and personal prop- 
erty exemption of the plaintiff; that no homestead has heretofore been 
allotted to C. C. Cheek. 

"It is therefore considered, ordered and adjudged that the restraining 
order heretofore issued against the defendants in this cause be, and the 
same is hereby dissolved." 

C. X .  Cox and Brittain, Brittain & Brittain for plaintiff. 
Hammer & Wilson, J .  A. Spence and 8. M.  Robbins for defendants. 

CLARKSON, J. The plaintiff, a resident of the State, owns certain 
real property. Judgments are taken by defendants against him and 
duly docketed on the judgment docket of the Superior Court of the 
county in which the land is situate, which became a lien on his real 
property, under C. S., 614. Thereafter he and his wife, in accordance 
with law, made a mortgage on the land. N o  homestead has heretofore 
been allotted to plaintiff. Can plaintiff claim a homestead in  the 
equity of redemption? We think so. 

Const. of N. C., Art. X, see. 2, is as follows: "Every homestead, and 
the dwellings and buildings used therewith, not exceeding in value one 
thousand dollars, to be selected by the owner thereof, or in lieu thereof, 
at  the option of the owner, any lot in a city, town or village, with the 
dwelling and buildings used thereon, owned and occupied by any resi- 
dent of this State, and not exceeding the value of one thousand dollars, 
shall be exempt from sale under execution or other final process ob- 
tained on any debt. But no property shall be exempt from sale for 
taxes, or for payment of obligations contracted for the purchase of said 
premises." 

Article X, sec. 8 :  "Nothing contained in the foregoing sections of this 
article shall operate to prevent the owner of a homestead from dispos- 
ing of the same by deed; but no deed made by the owner of a homestead 
shall be valid without the voluntary signature and assent of his wife, 
.signified on her private examination according to law." 
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The material part of C. S., 728: "The homestead and personal prop- 
erty exemptions as defined and declared by the articl~? of the State 
Constitution entitled Homesteads and Exemptions are exempt from sale 
under execution and other final process, as provided in  the State Consti- 
tution: Provided, the allotment of the homestead shall, as to all prop- 
erty therein embraced, suspend the running of the statute of limitations 
on all judgments against the homesteader during the continuance of the 
homestead," etc. 

C. S., 729: "The allotted homestead is exempt from levy so long as 
owned and occupied by the homesteader or by any one for him, but when 
conveyed by him in  the mode authorized by the Constitution, Article X, 
section eight, the exemption ceases as to liens attaching prior to the con- 
veyance. The homesteader who has conveyed his alloited homestead 
may have another allotted, and as often as is necessary. This section 
shall not have any retroactive effect." 

C. S., 730, in part:  "Before levying upon the real estate of any resi- 
dent of this State who is entitled to a homestead under this article, and 
the Constitution of this State, the sheriff or other officel- charged with 
the levy shall summon three discreet persons qualified to act as jurors, to 
whom he shall administer the following oath," etc. 

C. S., 731: Duty of appraisers; proceedings on return. C. S., 732: 
Reallotment for increase of value. C. S., 733: Appeal as to reallot- 
ment. C. S., 734: Provides for levy on excess of the homestead. C. S., 
735, provides if selection is not made by the owner, or any one acting in 
his behalf, appraisers shall make selection for him, "including always 
the dwelling and buildings used therewith." 

I t  is well settled that the homestead may be allotted i i  am equity of 
redemption. Cheatham v. Jones, 68 N .  C., 153; Gmter v. Hardee, 7 5  
N. C., 460; B u r t m  v. Spiers, 87 N. C., 87; Hinson v. Adrian, 92 N.  C., 
122; Thurber v. LaRoque, 105 N .  C., 301; Montague v. Bank, 118 
N. C., 283 ; Duplin Co. v. Harrell, ante, 445. 

I n  Cheatham v. Jones, supra, at p. 155, it is said: "A mortgage i s  a 
mere incumbrance upon a man's land, given as a security for the debts 
therein set out; and if he can discharge the incumbrance by the sale of 
the land outside of his homestead, or in  any other way, creditors who 
are not secured by the mortgage, have no ground upon which to deprive 
him of the homestead secured by the Constitution. We (ire of opinion 
that a debtor is entitled to a homestead in an 'equity of redemption,' 
subject to the mortgage debts, just as a purchaser in posses3ion is entitled 
to a homestead, subject to the payment of the purchase money." 

I n  Stevens u. Turlingtom, 186 N. C., at  p. 196, "for all other purposes 
the mortgagor is regarded as the owner of the land." Tht? rights of the 
mortgagor is thoroughly discussed in  the Stevens case, supra. 
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I t  will be seen by the Constitution and Acts of the General Assembly 
that every safeguard is given the homesteader, and the courts have care- 
fully protected his rights as guaranteed by the Constitution. The law 
favors the homestead. Misfortune overtakes the best-sickness, ill 
health, deflation. Those who framed the Constitution realized this and 
provided for a homestead exemption. This exemption does not destroy 
the creditor's debt, but extends the enforcement so that the debtor and 
his wife and minor children, as provided by the Constitution, shall have 
an  earthly habitation. 

J. Howard Payne's "Home, Sweet Rome" is a benediction to hu- 
manity: 

"'Mid pleasures and palaces though we may roam, 
Be it ever so humble, there's no place like home; 
A charm from the skies seems to hallow us there, 
Which sought through the world is ne'er met with elsewhere. 

An exile from home splendour dazzles in vain, 
Oh give me my lowly thatched cottage again; 
The birds singing gayly, that came at my call, 
Give me them, and that peace of mind dearer than ail." 

Upon conveyance by the homesteader, the exemption ceases. Chad- 
bourn Sash Door and Blind Co. v. Parker, 153 N.  C., 130; Watters v. 
Hedgpeth, 172 N.  C., 310; Duplin Co. v. Harrall, supra. 

I n  Simmons v. McCullin, 163 N .  C., at p. 412, it is said: "It has been 
held for a long time, and in many cases that the wife's joinder is not 
required unless there is a judgment docketed and in force, which is a 
lien upon the land, or unless the homestead has been actually set apart. 
Const., Art. X, see. 8 ;  Mayho v. Cotton, 69 N.  C., 289; Hughes v. 
Hodqes, 102 N.  C., 249; Scott v. Lane, 109 N .  C., 155; Joyner v. Sugg, 
132 N.  C., 580; Rodnmn v. Robinson, 134 N .  C., 503; Shackleford v. 
Morrill, 142 N.  C., 221." Dalrymple v. Cole, 170 N.  C., 102; Hall v. 
Dixon, 174 N.  C., 319. 

Under certain circumstances the homesteader is estopped from claim- 
ing the homestead exemption. Caudle v. Morris, 160 N.  C., 168; Sim- 
mons v. McCullin, supra; Duplin County case, supra. 

The defendants had no right to have the sheriff to levy on plaintiffs 
land-the equity of redemption-and advertise his property under exe- 
cutions to enforce their judgment liens, without first having allotted to 
plaintiff a homestead in  the manner provided by the statute. The home- 
stead can be allotted on petition of the owner. C. s., 745. I n  fact, 
C. S., 749, is as follows: ",4ny officer making a levy, who refuses or 
neglects to summon and qualify appraisers as heretofore provided, or 
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fails to make due return of his proceedings, or levies u.pon the home- 
stead set off by appraisers or assessors except as herein provided, is 
guilty of a misdemeanor, and he and his sureties are liable to the owner 
of the homestead for the costs and damages in  a civil action." The 
judgment below is 

Reversed. 

SOUTHERN RAILWAY COMPANY v. CHEROKEE COUNTY AND B. B. 
BIORROW, TAX COLLECTOR. 

(Filed 6 June, 1928.) 

1. Municipal Corporatio-Minutes of Meeting of Councy Commission- 
e r e o w e r  to OorrectTaxation. 

The board of commissioners of a county may correct the  minutes of n 
levy of taxes formerly made by it to show separately the items relating 
to current county expenses and the items of levy for authorized special 
purposes when no change in the former levies are thereby made. 

9. Taxation-Constitutional Requirements and Restrictions-Restrictions 
of Amount of Taxes County May Levy-rrent Expe:nses-Constitu- 
tional Law. 

A tax levied by the county commissioners for the aged and infirm, to 
pay jurors, for feeding and caring for the county prisonc,rs are expenses 
to be paid from the general county fund as current ex;?enses, and fall 
within the limitations of Article V, see. 6, of the State Constitution. 

'3. Sam-Power of the General Assembly to Validate. 
A subsequent validating act of the Legislature cannot cure an inralid 

levy of tares for general county expenses made under a former statute. 

APPEAL by plaintiff from Sink,  Special Judge, at June Term, 1927, 
of CHEROKEE. Reversed. 

Controversy submitted on agreed statement of facts. The necessary 
facts will be stated in the opinion. 

Julius C. Martin for plaint,iff. 
J .  H .  McCall a d  D. Witherspoon for defendants. 

CLARKSON, J. This is an injunctive proceeding, brought by the 
Southern Railway Company against the Board of Commissioners for 
the County of Cherokee and its Tax Collector, to restrain the collection 
of certain taxes assessed or levied by said board, which ars  alleged to be 
illegal or invalid. R. R. v. Comrs., 188 N.  C., p. 265; Bwad v. Tarboro, 
193 N.  C., p. 248; Hunt  v. Co~oper, 194 N.  C., 265. A judgment deny- 
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ing the injunctive relief and declaring the tax  levied legal and valid 
was rendered and plaintiff excepted, assigned error and appealed to the 
Suprerrie Court. 

On  3 Ju ly ,  1926, the board of county commissioners for the county of 
Cherokee, a t  its regular session, levied certain taxes for the fiscal year 
1926. The  levies in controversy are set forth on the minutes of the 
board as follows: 

"For general county purposes we do hereby levy a tax of 55 cents on 
each one hundred dollars worth of property. 

"For the support of the aged and infirm we do levy a special tax of 
4 cents on the one hundred dollars worth of real and personal property. 

"For the paying of jurors and State's witnesses, we do levy a special 
tax of 3 cents on each one hundred dollars worth of property. 

"For the purpose of feeding the county prisoners and providing for 
their common welfare in the county jail, we do levy a special tax of 
3 cents on each one hundred dollars of property." 

The plaintiff contends that  said board of conlmissioners attempted to 
levy on the property of this plaintiff taxes "for general county purposes" 
a t  the rate of 55 cents on each one hundred dollars valuation of i ts  prop- 
erty situated in said county, arid the plaintiff contends that  40 cents of 
the amount of paid tax on each one hundred dollars valuation of said 
pro pert^ i s  unlawful and unconstitutional, for that  the Constitution of 
North Carolina, Article V, section 6, provides: "The total of the Sta te  
and county tax on property shall not exceed 15 cents on the one hundred 
dollars value of property except when the county property tax is levied 
for a special purpose and with the special approval of the General 
Assembly -which may be done by special or  general act." Tha t  
10 cents on each $100 valuation of its said property is unlawful and 
1-oid and is not authorized by any statute or law applicable thereto; 
that said 10 cents of taxes is  made u p  of taxes as follows, according to 
the records of said board of commissioners: ( a )  Fo r  aged and infirm, 
4 cents; (b )  for jury tax, 3 cents; for feeding prisoners, 3 cents; total, 
10  cents. 

The  board of county commissioners of Cherokee County, all its mem- 
bers being present, at the regular session held on 7 February, 1927, con- 
cerning the t a s  assessnient or lery, the record and i n i n u t e ~  are as follows: 
"Whereas. it  appears to the satisfaction of the board of county com- 
missioners of Cherokee County, North Carolina, that  xhen  the tax levy 
was ordered and made by the board on 5 July,  1926, for  general county 
purposes, for school purposes, for special purposes and the paying of 
intercst on outstanding bonds, including necessary sinking fund, which 
were made separately, there was a mistake and error i n  putting the 
levy on the minutes of the said board in adding the 15 cents for the 
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general county purposes, which tends to show a levy of 55 cents for the 
general county purposes, while it should show, viz. : 

For general county purposes we do levy 15 cents on $100 worth of 
real and personal property. 

For the purpose of taking care of the interest and cre~.ting a sinking 
fund on a $28,000 funding bond we do levy 1 cent on the $100 worth of 
real and personal property. 

For the purpose of taking care of the interest and crez ting a sinking 
fund on $60,000 courthouse and jail bonds issued 1 Oct3ber, 1922, we 
do levy a tax of 6 cents on each $100 worth of real and personal prop- 
erty. 

For the purpose of creating a sinking fund and paying the interest on 
$28,000 road and bridge bonds issued 1 May, 1920, me do levy a tax 
of 3 cents on each $100 worth of real and personal property. 

For the purpose of paying the interest and taking care of a sinking 
fund on $50,000 road and bridge bonds issued 1 November, 1923, we do 
levy a tax of 5 cents on each $100 worth of real and perfonal property. 

For the purpose of paying and creating a sinking fund on $200,000 
Cherokee County road and bridge bonds issued 1 April, 1925, x-e do 
levy a tax of 15 cents on each $100 worth of real and personal property. 

For the purpose of paying interest on $200,000 courthouse bonds of 
Cherokee County, we do levy a tax of 10 cents on each ,$I00 worth of 
real and personal property. 

I t  is further ordered by the board with all members present at the 
regular February meeting, 1927, of said board on 7 February, 1927, this 
minute and this order be spread upon the record of the minutes of the 
said board, thereby correcting the error which was made in placing this 
levy on the minute at the July Term, 1926, of the said board." 

The levy on 5 July, 1926, was recorded on the minutes of the board 
"for general county purposes we do hereby levy a tax of 55 cents on 
each $100 worth of property." The minutes of 7 February, 1927, in the 
preamble sets forth "there was a mistake and error,'' and I he latter part 
says "thereby correcting the error." The record does not change the 
amount, but gives in detail the special purposes. I n  the agreed state- 
ment of facts the acts of the General Assembly and Consolidated Statutes 
are all set forth authorizing the issuance of the bonds for special pur- 
poses. The amendment is in the nature of a bill of particulars showing 
the special purposes. I t  ~vas  in no sense a new levy. We think the 
principle well settled that a correction of the minutes to speak the 
truth can be made as in the present case. R. R. 1 ) .  R e d ,  187 S. C., 
320; R. R. v. Forbes, 188 N. C., 151; Olirer 1). Comrs., 194 N. C., 380. 
To err is human. 
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I t  goes without saying that  the board of county commissioners of the 
respective counties should, in performance of the public duty committed 
to them, keep minutes of the tax levies showing in  detail the special pur- 
pose the tax is levied to meet, the interest and annual payments on the 
serial bonds, or the sinking fund required. The money so collected for 
these special purposes should be applied solely for that  levied and not 
misapplied for general county purposes or current expenses. I n  this we 
heartily concur with the plaintiff. 

The serious question-10 cents was levied as follows: 4 cents for 
aged and infirm, 3 cents to pay jurors and State's witnesses, 3 cents for 
feeding county prisoners and providing for their welfare. Are these 
special purposes, or are they such running current expenses for general 
county purposes for which the Constitution provides a levy of 15 ce~its  
to meet ? They are generally regarded as current expenses. 

The amount allowed to be levied not to exceed 15 cents on the $100 
worth of property. Const., Art. V, see. 6. These are  current expenses 
of the county. Public-Local Laws 1927, ch. 201, applicable to Chero- 
kee County, cannot validate a void levy. R. R. v. Cherokee, 194 N. C., 
781. I t  may be that the General Assembly could pass a special act or 
general law allowing a levy for special purposes of this kind in  emer- 
gency cases. 

Counties must live within their income, as provided by the Constitu- 
tion. I t  is admitted by defendant county in its brief that  the funding 
bonds should be $10,000, and was incorrectly stated $28,000. This 
should be corrected and the tax levy reduced. Public-Local Laws 1911, 
ch. 238, under which the tax was levied, says ((An amount not to exceed 
$12,000." 

For  the reasons given, the judgment below is 
Reversed. 

W. B. HUKTINGTON ET AL. v. SARAH PHARR D E S S I S  A N D  HER HUSBASD, 
HAROLD D. DENNIS ET AL. 

(Filed 6 June, 1928.) 

Deeds and Conveyances--Construction and Operation-Restrictions. 
Restrictive covenants in a deed to lots of land, a part of a residential 

development as to the costs of dwellings thereon, does not obligate the 
grantee, who erects an apartment house thereon, to make the cost of each 
apartment not less than the designated amount as to separate dwellings. 

APPEAL by defendants from H a d i n g ,  J., at April Special Term, 1928, 
of > ~ E C K L E S B ~ R O .  Reversed. 
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Action to enjoin defendants from erecting on a lot of land owned 
by defendants, Sa rah  P h a r r  Dennis and her husband, Harold D. Dennis, 
an  apartment house, upon the allegation in the complaint that  the erec- 
tion of said house upon said lot will be a violation of restrictive cove- 
nants contained in deeds under which said defendants hold title to said 
lot of land. 

From judgment overruling the demurrer of defendants to the com- 
plaint, defendants appealed to  the Supreme Court. 

John 111. Robinson, T .  A. Adums and Whitlock, Docke9.y & Shaw folk 

plaintiffs. 
Fred B. Helms and Taliaferro & Clarkson for defendants. 

PER CURIAXI. Defendants, Sarah  P h a r r  Dennis and her husband, 
Harold D. Dennis, a re  the owners of a lot of land situate in "Myers 
Park," a residential section of the city of Charlotte, N. 0. They hold 
title to said lot of land under deeds containing restrictioiis pertinent to 
the decisioil of tlie questions involved in  this appeal, in words as follows : 

"(1) T h e  property shall be used for residential purposes only and 
shall be occupied and owned by members of the white rat? only." 

" ( 5 )  Any residence erected on the property shall cost not less than 
$7,500 and shall be a t  least two stories i n  height above the basement." 

The foregoing restrictions are applicable to the lot now owned by de- 
fendants, Sarah  P h a r r  Dennis and her husband, Harold D. Dennis. 
They mere first inserted in the deed by which the plaintiff, the Stephens 
Company, conveyed the said lot, together with other lots to  Myers Pa rk  
Homes Company. Said defendants derive title to the lot now owned by 
them from the Myers P a r k  Homes Company. Reference is expressly 
made to said restrictions in the deed by which said lot ws~s conveyed to 
said defendants, who are now the owners of the same. The  said lot is 
included in  and is a part of a tract of land originally owned by the 
Stephens Company, and subdivided by said company into lots which 
have all been conveyed for residential purposes, according to a general 
plan and scheme, in furtherance of the development of said tract of 
land as a high-class residential section. All of said lots were conveyed 
by deeds containing restrictions similar to those applicable to the lot 
now owned by said defendants. Title to said lots is now held by the 
owners subject to said restrictions. Plaintiff, W. B. Huntington, is now 
tlie owner of a lot which is  included in  and is a par t  of the same block 
ill Myers P a r k  which includes the lot now owned by defeqdants, Sarah  
P h a r r  Dennis and her husband, Harold D. Dennis. I t  is 2xpressly pro- 
vided in the deed from the Stephens Company to Myers P a r k  Homes 
Company, under which both plaintiff, W. B. Huntington, and said de- 
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fendants claim title to the lots now owned by them, respectively, that  
the covenants, conditions and restrictions contained in said deed shall 
be deemed to run  with the land thereby conveyed. 

Defendants, Sarah  P h a r r  Dennis and her husband, Harold D. Dennis, 
a s  owners of said lot, and their codefendant, Lex Marsh and Lex Xarsh  
Company, as contractors and builders, a t  the date of the institution of 
this action, had commenced the erection on said lot of an  apartment 
house. Said house will contain thir ty rooms, divided into eight separate 
apartments or residences, and will cost, when completed, about $28,000. 

Plaintiffs allege that  the erection of said apartment house on saitl 
lot by defendants will be a violation of the restrictions applicable to 
said lot, for that  said property will not be used for residential purposes 
only, and for that, further, the cost of each of the separate apartnierlts 
in saitl house will be less than $7,500, to wit, on an average of about 
$3,500. 

Defendants by their demurrer admitted the facts to be as  alleged i l l  

the complaint. The  facts alleged therein material to a decision of the 
questions involved in this appeal are as above set out. T h e  Court was 
of opinion that  said facts constitute a cause of action upon which plain- 
tiffs are entitled to the relief prayed for. Judgment was thereupon 
rendered that the demurrer be and the same was overruled. From this 
judgment, defendants appealed to this Court. 

The  restriction that  the lot owned by defendants, Sarah  Pha r r  Dennis 
and her husband, Harold D. Dennis, shall be used for residential pur- 
poses only, will not be violated by the erection on said lot of an apart- 
ment house as described in the complaint. Said apartment house, when 
erected on said lot, will be used for residential purposes only. I t  does not 
appear that  i t  mill be used, or  is designed for use for any other purpose. 
Under Delaney v. VanSess,  193 N .  C., 721, no cause of action is alleged 
in the complaint founded upon a violation of the restrietion'applicable 
to the lot owned by said defendants with recpect to  the use of said lot. 

I11 Bailey v. Jackson, 191 X. C., 61, i t  mas held that  an apartment 
house is not a residence in eonte~nplation of a restrictive corenant not 
to  build more than one residence on a certain lot. I n  reference to the 
present controversy it is contended that each apartment of the proposed 
apartment house will constitute a separate residence; that  the cost of 
each residence will be less than $7,500, to wit, on an average about 
$3,500; and that in this way the covenant set out in section ( 7 ) ,  supra. 
nil1 be riolated. W e  are of opinion, however, that  the manifest purposc 
of this section is  to prevent the erection of a building which shall cost 
not less than $7,500, and not to require that each apartment shall cost 
a t  least this amount, thereby making the total cost of the building not 
less than $60,000. Judgment 

Rerersed. 
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BENR'T T H O M A S  H T A T T ,  BY HIS NEXT E'RIESD, A N X I E  S T I L E S  H P A T T ,  v. 
W. L. McCOY. 

(Filed 6 June, 1928.) 

Contracts--Actions for Breach-Pleadings-Demurrer-Ill'?gitimate Chil- 
dren. 

A demurrer to a complaint of an illegitimate son aga i~~s t  his putative 
fnther upon a contract alleged, but not set out, is bad, t t e  sufficiency of 
the consideration not appearing, being a question for the jury under the 
evidence introduced upon the trial. Burtou r. Belvin, 142 X. C., 151, and 
I'hayer v. Thauer, 189 N. C., 502, cited and distinguished. 

APPEAL by defendant from Townsend ,  Special Judge ,  at  November 
Term, 1927, of Macor;. Affirmed. 

Bourne ,  Parker  d? Jones and H o r n  d? P a f f o n  for plaintiff. 
X c K i n l e y  Edwards  for defendant .  

PER CURIAM. The plaintiff alleges that he is illegitimate, that  the de- 
fendant is his father, and that Annie Stiles Hyat t  is hi,3 mother. He 
brought suit to recover a reasonable amount for his support and main- 
tenance during his minority. The basis of the action is a contract 
alleged to have been made between the defendant and the plaintiff's 
mother to support, maintain, and educate the plaintiff. The specific 
terms of the contract are not set out. Nor does it clearly appear whether 
the alleged contract is supported by a valuable consid2ration as in 
Burton v. Belv in ,  142 N .  C., 151 and T h a y e r  v. l ' hayer ,  189 N. C., 
502, or whether it rests upon an alleged moral obligation lo proride for  
the plaintiff's maintenance. See Annotations in 17 A. L. R., 1299; 25 
A. L. R., 635; A. L. R., 434. 

The defendant demurred to the complaint; the demurrer was over- 
ruled; and the defendant excepted. By demurring the defendant ad- 
mitted the existence of a contract, and we cannot hold that  upon the face 
of the complaint the contract is not enforceable. Whether it is depends 
upon the evidence. This is not a proceeding in bastardy, ,and the other 
defenses may be interposed a t  the tr ial  i n  the several modes provided 
by law. I n  this way the merits may be more satisfactori1.y determined. 
The judgment overruling the demurrer is 

Affirmed. 
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GRAYSON SICHO1,S v. W. L. BRADSHA4W ET AL. 

(Filed 6 June, 1928.) 

1. Evidenc-Competency-Impeaching Witness. 
Where a witness has testified that he had been indicted for illicit dis- 

tilling, it is competent to ask him nhether he had been convicted. \r-hen 
for the purpose of impeaching his credibilit~. 

2. Evidenc-Competency-Cured Error. 
Where evidence is erroneously excluded on cross esamination, but e ~ i -  

dence of substantially the same character is later introduced on direct 
esamination, the error is cured. 

CIVIL ACTION before Harwood, Special J u d g e ,  at J anua ry  Term, 1928, 
of I-IAYWOOD. 

The evidence tended to show that  the plaintiff was operating a dis- 
tillery and that  a deputy sheriff duly deputized the defendant to go with 
him in search of and to arrest the guilty parties. When the officers 
arrived a t  the place where the blockading was in progress the plaintiff 
and his companions attempted to escape. Whereupon the defendant, who 
was armed with a shotgun, fired upon the plaintiff while he was seeking 
to make his escape. Serenty-five or eighty shot took effect in plaintiff's 
back, causing him serious injury. The  defendant contended that  while 
he mas pursuing one of the parties found a t  the distillery that he 
stumbled and fell and his gun was discharged accidentally, and that  the 
in jury  suffered by plaintiff was the result of ~ u c h  accidental discharge 
of the weapon. 

Proper issues were submitted to the jury and answered in f a ro r  of 
the plaintiff. The  verdict awarded plaintiff the sum of $1,500 damage. 
From judgment upon the verdict the defendant appealed. 

W. R. Francis and Alley & Alley for plaintif. 
John X. Queen, Xorgan Le. Ward and .If. G. Stamey fw defendant. 

PER CVRIAM. The evidence presented an issue of fact. The  plaintiff 
offered evidence tending to show that  the defendant shot h im intention- 
ally. The  defendant offered evidence tending to show that  the shooting 
was accidental. The  verdict of the jury therefore determines the merit 
of the controrersy. The  principles of law governing the cause of action 
are  thoroughly settled. S. v. DeHerrodora, 192 N .  C., 749, 136 S. E., 6 ;  
Holloway V. Jloser, 193 N. C., 185, 136 S. E., 379. 

One of the parties who was engaged with the plaintiff in operating 
the distillery, was a witness for the plaintiff. This witness testified that  
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he was indicted for blockading and was thereupon asked by counsel for 
the defendant whether or not he was convicted. Plaintiff objected to 
the testimony and the objection was sustained. This  question was com- 
petent. S. v. Lawhorn, 88 N. C., 634; X. t1. Jeffreys, 3 9 2  N. C., 318, 
135 S. E., 32; S. v. Naslin, ante, 537. Howel-er, on redirect exami- 
nation the same witness testified that  he was convicted and used plain- 
tiff Nichols as a witness upon his trial. I t  is clear therefore that  the 
error in excluding the testimony with respect to conviction was imma- 
terial. Upon the whole record me are  of the opinion that  no reversible 
error appears i n  the case. 

N o  error. 

C. C. REDbfON AND ROBELL REDMON, ADMINISTRATORS JAMES W. REDMOX, 
DECEASED, V. SODTHERN RAILWAY COMPANY. 

(Filed 23 June, 1928.) 

Railroads-Operation-Iqjury to Persons on Track-Contributory Wegli- 
gem-Last Clear Chance. 

Where the evidence tends only to show that the plaintifi's intestate mas 
killed while attempting to cross in an auto-truck the defendant's railroad 
a t  a grade crossing, in full possession of his faculties, 30th actual and 
apparent, without looking or listening or observing the procedure ordi- 
narily required under the circumstances, arid this failure alone caused 
his death, by the collision of his truck with the defendant's train, his 
contributory negligence bars his recovery as a matter of law, and the 
issue as to the last clear chance is not presented for the jury to determine 
in regard to fising the defendant with liability. 

CIVIL ACTION, before Deal, J., a t  September Term, 1927,  of MADISON. 
The eridence tended to show that  plaintiff's intestate, Redmon, was 

traveling in a Ford roadster truck on Bridge Street, the car being a left- 
hand drire.  Bridge Street crossed the tracks of the railroad a t  grade. 
There is a Pu'orth Carolina stop sign near the crossing, and the jail and 
a wholesale house are situated near the tracks. The  jail is about forty- 
seren feet from the track, and the wholesale house about twenty-three 
feet from the track. Redmon was traveling south. ,4 witness for plain- 
tiff named K i n g  was approaching the same rrossing and was traveling 
in  a truck behind Redmon. As the witness approached within 1 5  or 20 
feet of the railroad track he attempted to pass Redmor and saw the 
train coming and stopped his car. Witness said:  "I came to a stop and 
looked back a t  Redmon's car to see if he was looking-I did not know 
at  the time that  he  was starting across the tracks-and I turned my  head 
and looked a t  the train again, and when I looked back a t  Redmon the 
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train struck him. He was almost across the railroad tracks. . . . 
The train was something like four rails from Mr. Redmon as he went 
on the tracks. I think the regular railing is something like 30 to 33 
feet. . . . . The train was running, I suppose, or making from 
30 to 33 miles. . . . S o  whistle Tras blown before that crossing was 
reached by the train that I heard of;  no bell was ringing. . . . The 
engineer did not make any effort to stop that train before striking Mr. 

wneer Redmon, that I could tell, and at the time of this accident the ~11,' 

was not in the position usually occupied by the engineer. . . . When 
I was within 25 or 30 feet of the track I saw the train the first time at 
the upper bridge, I think, there. I don't remember how many steps it 
was, but it was something like 1.50 or maybe 1'75 yards. . . . Red- 
mon was closer to the track than I was, and being ahead of me he could 
have seen. for at  that time his view was clearer than mine. . . . I 
did not see him look; he was in front of me, and he did not stop his car. 
He  could hare seen, at a point 23 feet from the track, a train approach- 
ing at  150 or 17.5 yards." 

Witness Andre~vs, who was an eye witness, testifying for plaintiff, 
said : "I guess I could h a w  seen up to the depot three or four yards when 
he got to the track. I t  was straight. The rails of the track are about 
4 feet 835 inches apart. Redmon'd Ford truck was 10 or 11 feet long. 
Redmon, ullile at  the hospital, told his son that he did not see the 
train and did not hear any noise at all, and that he did not know he 
had been hit with the train until afterwards they told him." The col- 
lision happened about noon 31 July, 1026, and Redmon died as the 
result of his injuries on or about 9 August, 1926. 

The engineer testified: "When I first saw Mr. Redmon approaching 
in his automobile, my train was about 125 yards when I first saw him. 
I guess he x i s  about 30 feet from the railroad track-something like 
that. I was t ra~e l ing  about 20 or 23 miles an hour, and X r .  Redmon 
was traveling at  a rate of speed of about 4 or 5 miles an hour, going 
very slow; he was going toward the crossing. When Mr. Redrnon drove 
up on the track I guess I was within 40 feet of the crossing. When he 
started across in front of me from the time he drove u p  on the track 
40 feet in front of me it was impossible for mc to stop my train without 
hitting his car. . . . My train was coming down the river, down 
grade, the river grade. My train of 60 cars consisted of, I think, 
5 loaded and 55 empties that we had. The size engine I was driving 
that day was . . . the largest on wheels-the largest type that is 
used." 

Several witnesses testified that signals were given, and others testified 
that they heard no signal. The engineer testified that :  "It takes one, 
two or three seconds for the brakes to take hold." The engine mas 
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90 feet long, and the cars from 36 to 38 feet. There was no evidence as 
to the distance in  which a train of this character and mrtking the speed 
testified to, could have been stopped except the statement of the engineer 
that after putting on brakes he stopped about 150 yards from the cross- 
ing. A witness, Watson, who was a brakeman in the employ of the 
defendant at the time, apparently testified i n  a former tl.ial that in his 
opinion a train going 45 miles an hour could be stopped within a dis- 
tance of 100 to 150 yards, but the same witness modifiec the statement 
by saying that he had not run an engine, and was asked to give an esti- 
mate and stated: ('I can't give my opinion as to a train going 35 miles 
an hour; I don't mean I won't give i t ;  I don't know; I have no opinion 
about it." 

At the conclusion of the evidence the defendant tendered the usual 
issues of negligence, contributory negligence and damages. The court, 
however, submitted an issue as to last clear chance, and the defendant 
excepted. The jury found that the defendant was guilty of negligence, 
and that the plaintiff was guilty of contributory negligencbe, and further 
found the issue of last clear chance in faror of plaintiti and awarded 
damages in the sum of $3,500. 

From the judgment upon the verdict the defendant appealed. 

John 11. NcElroy ,  Charles B. -2Iarshburn and X a r k  W. Brown for 
plaint iff. 

Thonzas 5'. Rollins for defendant. 

BROGDEX, J. When must the trial judge submit an i s s ~ e  of last clear 
chance to the jury? The last clear chance doctrine is the duty imposed 
by the humanity of the law upon a party to exercise ordinary care in 
avoiding injury to another who has negligently placed himself in a 
situation of danger. The doctrine is said to have sprung from the cele- 
brated case of Davies v. Mann, 10 M .  & W., 546, decided in 1842, and 
is commonly known as the hobbled ass case. An excerpt f'rom that case 
is as follows: "The defendant has not denied that the ass was lawfully 
in the highway, and therefore we must assume it to have been lawfully 
there; but even were i t  otherwise, it would have made no jifference, for 
as the defendant might, by proper care, have avoided injuring the 
animal, and did not, he is liable for the consequences of his negligence, 
though the animal may have been improperly there." The principle 
announced has been clearly stated by Stacy, J., in Haynes v. R. R., 182 
N. C., 679, 110 S. E., 56, as follows: "It has been held u~iiformly with 
us that, notwithstanding the plaintiff's contributory negligence, if the 
jury should find from the evidence that the defendant, by the exercise 
of ordinary and reasonable care, could have avoided the injury, and 
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failed to do so, and had the last clear chance to so avoid it, then the 
defendant would be liable in  damages." To the same effect is  the utter- 
ance of Brown, J., in Cullifer v. R. R., 168 N. C., 309, 84 s. E., 400: 
"It is well settled in this State that where the plaintiff is guilty of con- 
tributory negligence the defendant must exercise ordinary care and dili- 
gence to avoid the consequences of the plaintiff's negligence, and if by 
exercising due care and diligence the defendant can discover the situa- 
tion of the plaintiff in time to avoid injury, the defendant is liable if 
i t  fails to do so." Again in  Ray  v. R. R., 141 N. C., 84, 53 S. E., 622, 
Hoke,  J., said: "The authorities are to the effect that if the plaintiff 
is at the time rightfully upon the track or sufficiently near it to threaten 
his safety, and is negligent, and so brought into a position of peril, if 
the defendant company by taking a proper precaution and keeping a 
proper lookout could have discovered the peril in  time to have averted 
the injury by the exercise of proper diligence, and negligently fails to 
do it, the defendant mould still be responsible, though the plaintiff also 
may have been negligent in the first instance." 

The application of the principle was denied in Herring v. R. R., 32 
S. C., 402, although the case of Davies u. i2lanrz was cited in the brief. 
The Herring case involved the killing of a slave who was asleep on or 
near the track and not at a crossing. Pearson, J., observed: "If both 
are in equal fault, if one can recover so can the other, and thus there 
would be mutual faults and mutual recoveries, which would contradict 
the saying 'that law is the perfection of reason.' " The Berring rase. 
however, was overruled in Deans v. R.R., 107 N. C., 686, 12 S. E., 77. 
The D ~ a n s  rase expressly adopted and applied the principle of Davies v. 
X a n n .  

The legal basis of the principle has created a wide divergence of 
opinion among text-writers and courts of last resort. I n  lieu1 v.  R .  R., 
126 1\'. C., 634, 36 S. E., 117, i t  was held that last clear chance and 
proximate cause are synonymous terms, the Court saying: "The doc- 
trine of proximate cause-the last clear chance-is firmly established in 
this State, and we have no idea of abandoning or in any way disturbing 
it." I n  the Xeal case an issue as to last clear chance was submitted, but 
the trial judge nonsuited the case, even though the train at the time 
of the injury was running in violation of ordinances regulating speed 
and the ringing of the bell. The Court said: "The distinction does not 
seem to lie so much in the negligence of the parties where both are 
guilty of negligence, as it does in  the condition of the parties, and we 
think upon examination that i t  will be found that where the company 
has been held liable, i t  is in cases where the party injured was not upon 
equal opportunities with the defendant to avoid the injury, and in  cases 
where there was something suggesting to the defendant the injured 
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party's disadvantage or disability-as where the party injured is lying 
on the railroad track apparently drunk or asleep, or on a bridge or trestle 
when he could not escape or could not do so without grcat danger. I n  
such cases, if the engineer saw the party injured or by proper diligence 
should have seen, the company is liable. I t  i s  in  such cases as these that 
the doctrine of proximate cause or the last clear chance is called in 
to determine the liability." The trial judge in nonsuiting the case gave 
the following reason for his action: "That notwithstanling the negli- 
gence of plaintiff's intestate the defendant might, by ordinary care, have 
avoided the injury, the evidence, which as to the plaintiff must be be- 
lieved, clearly showed that notwithstanding defendant's negligence, the 
plaintiff's intestate by the exercise of ordinary care, might himself, up 
to the last moment, have avoided the injury. Therefore the negligence 
of plaintiff's intestate, if not the proximate cause, at  least concurred 
with defendant's negligence, up to the last moment, in together consti- 
tuting the proximate cause of the injury. The third issue therefore 
should be answered no, and the plaintiff is not entitled to recover in the 
action." Again it has been held that:  "If the original wrong only 
becomes iiljurious in consequence of the intervention of some distinct 
wrongful act or omission by another, the injury shall be imputed to the 
last wrong as the proximate cause, and not to that which was more 
remote." Clark v. R. R., 109 N. C., 430, 14 S. E., 43; P,'ckett v. R. R., 
117 K. C., 616, 23 S. E., 264; Styles v. B. R., 118 N. C., 1084, 24 S. E., 
740. I n  Baker v. R. R., 118 N. C., 1015, 24 S. E., 415, the last clear 
chance was referred to as "inter.i'ening negligence after the careless act 
of the plaintiff was complete and became a fact accomplished." This 
expression doubtless means that the negligence of the party injured 
must have spent itself before the principle of last clear chance would 
apply. However, in .Yorm.an v. R. R., 167 Y. C., 533, 53 S. E., 835, 
this Court held: "The liability of defendant, under the doctrine of last 
clear chance, did not depend upon the 'cessation or culmination of 
plaintiff's negligence.' What is meant by the quoted expression, which 
is used in  the instruction, we suppose to be that plaintiff's negligence 
must have spent its force, or have become dormant or inacl ive. But this 
was not necessary to constitute the defendant's negligence the proximate 
cause of the injury. The very fact that the plaintiff, in  t i e  presence of 
danger, continued to be negligent, and in apparent ignorance of the 
danger with reference to the car, but increased the duty of the defend- 
ant's motorman to be on his guard and to adjust his conduct to that 
situation by lessening the speed of the car, bringing it under control and 
generally placing himself in a state of readiness to stop should it be 
necessary to do so." 
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Any apparent contradiction between the Sorman, case and other cases 
upon the subject disappears i n  the light of the facts. Norman was 
backing his car across the tracks of the street railway and attempting to 
turn  around "in apparent ignorance of the danger with reference to the 
car," and when the motorman could h a r e  seen that  he  was in a dan- 
gerous situation and unconscious of his peril. 

The  question as to whether the doctrine grows out of or is founded 
upon proximate cause or synonymous therewith has been the subject of 
extensive and intensive discussion. The  decision of this particular case, 
however, does not require us to enter this field of learning, for the 
reason that  there are certain well established principles of law applica- 
ble to last clear chance which are dccisire of the merits of tlie contro- 
versy. These principles relating to the application of the doctrine may 
be stated as follows : 

1. The doctrine of last clear chance does not arise until it  appears 
that  the injured party has been guilty of contributory negligence. 

2. No issue with respect thereto must be submitted to the jurj- unless 
there is evidence to support it. EllerDe c. R. R., 118 n'. C., 1024, 
24 S. E., 808. 

3. The  burden upon such issue, when submitted, is  upon the plaintiff. 
Con: v. R. R., 123 N. C., 604, 31 S. E., 848; Hudson v. R. R., 190 N. C., 
116, 129 S.  E., 146; Br~cX-ner v. R. R1., 194 N. C., 104, 138 S. E., 539. 

4. The doctrine does not apply to trespassers and licensees upon the 
tracks of a railroad who, a t  the tinie, are in apparent possession of their 
strength and faculties, the engineer of the train producing the injury, 
having no information to the contrary. Under such circumstances tlie 
engineer is  not required to stop his train or1 even slacken its speed, for  
the reason that he may assume until the very moment of impact that  
the pedestrian will use his faculties for his own protection and leare the 
track in time to avoid injury. Glenn v. R. R., 128 N. C., 184, 38 S. E., 
812; Beach v. R. R., 148 N. C., 153, 61 S. E., 664; Exum v. R. R., 154 
N. C., 408, 70 S. E., 845; Abernethy zl. R. R., 164 N. C., 97, SO S. E., 
421; Bill v. R. R., 169 N. C., 740, 86 S. E., 609; Davis ?I. R. R., 187 
N. C., 147, 120 S. E., 827. 

However, if a person is lying on the track asleep or drunk, or the 
engineer knows that  the person on the track is insane or otherwise in- 
sensible of danger, or unable to avoid injury by the exercise of ordinary 
care, i t  is  his duty to resolve all doubts i n  fayor of the preser~at ion  of 
life and limb, and immediately use every means, consonant with the 
safety of his  passengers, to slacken the speed of the train or stop if 
necessary. Bullock u. R. R., 105 K. C., 180, 10 S. E., 988; Beans v. 
R. R., 107 3. C., 686, 12 S. E., 77; Pickeft v. R. R., 117 N. C., 616, 
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23 S. E. ,  264; Sawyer v. R. R., 145 K. C., 24, 58 S. E., 598; Edge c. 
R. R., 153 N. C., 212, 69 S. E., 74;  Henderson v.  R. R., 159 K. C., 581, 
75 S. E., 1092; Hill v. R. R., 169 N. C., 740, 86 S. E., 639. 

5. The doctrine does not apply when the coi~tributor~y negligence of 
the injured party bars recovery as a matter of law. Otherwise contribu- 
tory negligence would totally disappear. Cooper v. R. R., 140 N. C., 
.209, 52 S. E., 932; Xifchell 1 , .  R. R., 153 K. C., 116, (18 S. E., 1059; 
Coleman c. R. R., 153 S. C., 322, 69 S. E., 129; Davidscn v. R. R., 171 
N. C., 634, 88 S. E., 759; Holfon c. R. R., 188 n. C., 277, 124 S. E., 
307; ~1IcCullocE v. R. R., 188 N. C., 797, 125 S. E., 529; Elder v. R. R.. 
194 S. C., 617, 140 S .  E., 298; Harrison u. R. R., 194 X. C., 656, 140 
S. E., 598; Pope c. R. R., ante, 67; B. ~6 0.  R. R. Co .  v. Goodman, 
48 S .  Ct., 24. 

Bearing these principles in mind, i t  becomes necessary to determine 
their bearing upon the rights of travelers a t  public crossings. 

I t  lias been uniformly held in this State that a railroad and a traveler 
have equal rights to a crossing. Thus  in  Johnson v. R. R., 163 X. C., 
431, 79 S. E., 690, the Court held: "Where a railroad rack crosses a 
public highway both a traveler and the railroad have ctqual rights to 
cross; but the traveler must yield the right of way to the railroad com- 
pany in  the ordinary course of the latter's business." Lhffy v. R. R., 
144 S. C., 26, 56 S. E., 557. 

It is also the duty of the railroad company to use due care ill giving 
timely warning of the approach of its t rain to a public crossing either 
by soundilig the whistle or ringing the bell at the usual and propcr 
place to the end that  those approaching or using the crossing may hare  
notice that a train is a t  hand. A failure to perform th s duty consti- 
tutes ~iegligence. Ragu~ell 1 . .  R. R., 167 N. C., 611, 83 S. E., 811; ll'il- 
l iatns 1 % .  R. R., 187 K. C., 348, 121 S. E., 608; Earwood I ? .  R. R., 192  
N. C., 27, 133 S. E., 180. 

-1,gaiii ill Rigler 1 % .  R. R., 94 N. C., 604, the Court said:  "Rhell a 
traveler is approaching a ra i l~vay crossing, with an uno1)structed viev 
of the track in both directions, i t  is his duty to look both ways, and if he 
ndvai~ces to the point of intersection, and attempts to cross in fronr of 
tlic approaching cars, and receives an  injury, such conduct will consti- 
tute negligence, so as to preclude him from recovering." 

I n  R~~lJocli v.  R. R., 105 K. C., 180, 10 S. E., 988, an  ox team stalled 
on the tracks of the railroad. The  engineer could see for a distance of 
1,070 yards. The  Court said: "I t  was negligence on the par t  of the de- 
fendant, if the engineer could have seen, by watchfulness, though he did 
not in fact see, that  the road was obstructed in time to 3top his train 
before reaching the crossing. . . . I t  is t rue that, ordinarily, an  
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engineer has a right to assume that  one mlio has time will get out of the 
11-ay, but he is not warranted in acting upon this assumption after he 
'has reason to believe that  he is laboring under some disability, or that  
lie does not hear or  conlprehend the signals.' " 

111 ( ' o l ~ r n a n  2.. R. R., 153 N. C., 322, 69 S. E., 129, plaintiff was driv- 
ing a horse and buggy a t  a public crossing and mas struck by a rapidly 
moving train. Plaintiff testified that  he looked and listened some dis- 
ta~ice  from the right of way and saw no train and heard no signal. T h e  
Court hcld: "The law imposes equal duty upon the traveler vhen  he 
rcachcs a crossing and before attempting to go on the track to both look 
and listen for approaching trains, for the traveler by doing so, if there 
is ~ io th ing in his nay ,  can most certainly prevent a collision and save 
himself from harm. When he reaches the track, i t  is no great hardship 
imposed upon the traveler to require him to exercise ordinary prudence 
and to cast his e re  up  and do\i-n the track. By so doing he has the last 
and most certain chance to  prevent collisions and save himself as  well as 
the train, its crew and passengers from possible injury. . . . 

TThcn must a traveler look< A writer in the Personal In ju ry  L a x  
Jourlial of Julv.  1910. declares tliat all conflicts of oninion on this sub- 
ject may be avoided by adopting the common-sense rule that  the traveler 
should look when about to enter upon the track." Harrison 2 ) .  R. R.. 
104 N. C., 656, 140 S. E., 598. 

Applying the established principles of law to the facts disclosed by 
the record, it appears tliat the plaintiff's intestate, in the day tirne, 
d r o ~  c his car upon the tracks of the defendant a t  a time and place where 
his visioli Tvas luiobstructed and when a t  that  instant a loug, heavy 
freight trail1 was rapidly approaching and dangerously near. Indeed, 
before he had traversed the distwnce between the rails, to \\it ,  4 feet 
q 1 ,  inches, he was struck by the train. The conclusion is  irresistible 
that the train v a s  dangerously near the crossing when the plaintiff's in- 
testate, being at the tirne under no disability or disadvantage, entered 
upon the track. TTe see no evidence in  the record which tends to support 
the issue of last clear chance submitted by the tr ial  judge, and there- 
fore hold that  i t  was error to submit such an  issue. Eliminating this " 
issue, the plaintiff i s  not entitled to  recover by reason of thc fact that 
the jury found that  plaintiff's intestate was guilty of contributory neg- 
ligence. 

JIodifietl and affirmed. 
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H .  C. SCALES v. WACHOVIA BANK AND T R U S T  COMPANY, RECEIVER 
FOR MERCHAKTS BANK A N D  TRUST COGPANP, M. W. NASH, J O H N  H. 
1)YER AXD WIFE, BERTHA L. DYER, THOMAS JIASLIN, METRO- 
POLITAN L I F E  INSURANCE CONPANY, WACHOVIB B A S K  AXD 
TRUST COJWANT. 

(Filed 23 June, 1928.) 

1. Pleadings-Demurrer-Misjoinder of Parties and Causes of Action- 
Fraud. 

Where the coniplaint against a corl~oration and others :illegeq the fore- 
closure of a inortgage securing a loan by n corporation, bid in at tlie 
amount of the loan at a greatly inadequate price, that the corlloration 
cwitinued the loan for its agents in the original amount and the agrnts 
sold this equity at a l~andsome profit, mil it gcnernllg alqwnr. from the 
l~lnii~tiff's allegations that this was done in  pursuance of a fixed defign 
of  the agents to defraud the plaintiff, with implied notice to tlle corpora- 
t ion,  or that it had sufficient notii3e to have put it on reasonable iiicluir? 
\\hic.li n-ould have revtlalecl the fraud, and all parties thereto participated 
in thr  fraud and received benefits therefrom: Hcld ,  a demlrrer ore fenus,  
niatle after answers filed, for misjoinder of parties and rauses of action 
is bad. 

2. Same-"Speaking Demurrer." 
A demurrer that depends upon its own material allegations to estab- 

lish a vital defect in the pleadings objected to, is bad as :i "speaking de- 
murrer." 

APPEAL by plaintiff from Sfaick, J., at  November Term, 1987, of 
FORSYTH. Reversed. 

The complaint of plaintiff consists of twenty-two pages. The allega- 
tions of the complaint are bottomed on two deeds of trust given by plain- 
tiff, a negro man, on or about 19 April, 1923, to the Merchants Bank 
and Trust  Company, trustee (now a defunct banking institution, the 
defendant Wachoria Bank and Trust  Compauy being the receirer), con- 
reying certain improved real property to secure the payment of $20,000, 
borrowed from the defendant Metropolitan l i f e  Insurarce Company. 
Two different loans-$12,000 and $8,000. The property is alleged to 
be worth $50,000. The  deeds of trust, it is alleged, were foreclosed and 
purchased by one of the defendants, 11. W. S a s h ,  a t  the total purchase 
price of $19,300, the amount due the Insurance Company. New deeds 
of trust were given by him for about the amount bid at  auction sale to 
the Insurance Company; that the lands were then sold k.y said Nash, 
subject to the Insurance Company lien, and the spoils di~rided between 
the male defendants, amounting i n  notes and land estimatl3d at  $11,000 
over and above the debt to the Life Insurance Company, which was 
assumed by the purchaser, thus having paid nothing in cash for the  
property. 



S. C.] S P R I K G  TERM, 1928. 773 

- - 

I t  is alleged in detail a fraudulent scheme and conspiracy on the part 
of all the male defendants connected with the transaction to defraud 
plaintiff out of his property, and as officers and agents respectively rep- 
resenting the defendant corporations, the corporations had notice and 
knowledge of the fraud. Minute allegations are made in each step of 
the alleged fraud and conspiracy and the part played by each defend- 
ant, as agents and officers representing the defendant corporations. 
Actionable fraud is charged against the defendants. I t  is alleged in 
detail how each one was active in the transactions "conspired together 
and formed the deliberate design and purpose to cheat and defraud the 
plaintiff out of his property." I t  is alleged that all were parties to the 
fraud and conspiracy. The corporations had notice through their 
officers and agents, or with knowledge of the frapd ratified their acts 
and nere benefited by the transaction. The judgment of ejectment suit 
was alleged to be fraudulent and asked i t  be declared null and void. 
The whole tenor of the complaint is to the effect that the defendants 
Dyer, Maslin and the Merchants Bank and Trust Company, through its 
officers, Dyer and Maslin, entered into a conspiracy with the defendant 
S a s h  to defraud and cheat the plaintiff out of his property, and the 
complaint specifically alleges that the Metropolitan Life Insurance 
Company had knowledge, through its duly authorized agents, of these 
facts at the time of the exchange liens, and complaint further states 
that as a constituent element of the conspiracy and fraud the judgment 
was obtained. I t  is further set out in unequivocal'terms the purpose of 
the conspiracy, and also the benefit received by the Metropolitan Life 
Insurance Company. I t  is shown that the Metropolitan Life Insurance 
Company was in possession of information that would put a reasonably 
prudent person on notice of the said illegal and unlawful conduct, and 
that the Xetropolitan Life Insurance Company negligently failed to 
take any step to prevent the perpetration of the fraud, but acquiesced 
in the undertaking. The complaint then goes on to track part of the 
funds d e r i ~ e d  from the perpetration of the alleged fraud. 

Erery conceivable allegation of conspiracy, fraud and notice are 
alleged in which all were particeps criminis, and the corporations hav- 
ing notice. ,4 division of the profits on the part of the male defend- 
ants, the fruits of the fraud and conspiracy. 

d f fe r  f i l ing answers d~nying  the material allegatiom of the complaint, 
all of the defendants severally demurred ore tenus to the complaint on 
the ground that the complaint did not state facts sufficient to constitute 
a cause of action. The grounds of the demurrer are set forth seriatim: 
(1) Plea in bar-res judicata-the judgment in the ejectment suit. 
( 2 )  The allegations of fraud in the procurement of the judgment are 
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insufficient in  law; that i t  is not alleged that any of the persons who 
gave false testimony have been convicted of perjury. ( 3 )  Tha t  the 
causes of action are inconsistent and irreconcilable. The plaintiff seeks 
to follow the proceeds of the sale of land i n  the hands of iefendants and 
in the same action to recover damages. The defendant, Metropolitan 
Life Insurance Company, assigns additional grounds: Tha t  i t  appears 
from the complaint that the alleged representations of certain of the 
defendants were made and done in their individual capacities and not as 
i ts  agents; that  the alleged representations of certain of the defendants 
who made the representations and did the acts complained of were mith- 
out the consent or authority of said company and were done for their 
own benefit and purpose and not for the benefit or 011 behalf of said 
company; that  in a former action between the same parties, a demurrer 
was sustained as to skid Insurance Company, and the action dismissed 
and no appeal taken therefrom; thereafter plaintiff submitted to a 
~ o l u n t a r y  nonsuit as to the other defendants and instituted the present 
action against same defendants, including the Insurance Company. 

The several demurrers of the defendants mere sustained and the plain- 
tiff's action dismissed. From the judgment sustaining the demurrers, 
the plaintiff excepted, assigned error and appealed to the Supreme 
Court. 

Bichmofid Rucker, E d .  F. Cullom and John. J .  Ingle flw plainti f .  
Nan ly ,  Hendren & Womble for Metropolitan Life Imurance Com- 

pany, and Wachovia Bank and Trus t  Company, Receiver for fhe Mer- 
chants Bank and Trust  Compalxy. 

N .  W .  Xash  in propria persona. 
Rutcliff, Hudson & Terrell for John  H.  Dyer and wife, Bertha L. 

Dyer. 
S u i n k ,  Clement & Hutchins for Thomas Muslin. 

CLARKSON, J. T h e  first proposition. Plea in bar-res judicata- 
the judgment i n  the ejectment. This  cannot be sustained 

I t  must be borne in mind that  we are not determining the truth or 
falsity of the  facts alleged in  the complaint. The  alle!yaltions of the 
complaint are denied by  defendants in fheir answers. 2'kese are mat- 
ters for the determination of the jury. The defendants demur ore tenus 
to the allegations of the complaint, setting forth, as relluired by our 
procedure, the specific grounds. Seawell v. Cole d Co., 194 X. C., 
p. j46. I n  such case the rule is well settled and stated in Ballinger c. 
Thomas, ante, at  p. 520, as follows: "The office of a. demurrer is 
to test the sufficiency of a pleading, admitting, for the purpose, the 
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t ru th  of the allegations of fact contained therein, and ordinarily rele- 
vant inferences of fact necessarily deducible therefrom, are also ad- 
mitted, but the principle does not extend to the admissions of conclu- 
sions or inferences of law. S. v.  Bank,  194 N. C., 436; Rrick Co. v .  
Gentry,  191 N .  C., 636, 132 S .  E., 800." Whitehead v .  Telephone Co., 
190 N. C., p. 197. 

The  two deeds of trust made by plaintiff to the Merchants Bank and 
Trust  Company, trustee for the Metropolitan Life Insurance Company, 
to secure two loans, a re  the original transactions and sources of the 
controversy. Then a fraudulent scheme and conspiracy is charged, 
growing out of the foreclosure of these deeds of trust. I t  extends to the 
ejectment suit and a link in  the chain. 

"Fraud is the arch enemy of equity and a court of equity will relieve 
against a judgment obtained by imposition or fraud." 15  R .  C. L., 
p. 760. 

Article I V ,  see. 1, of Const. of N. C., in part, is  as follows: "The 
distinctions between actions a t  law and suits in equity, and the forms 
of all such actions and suits, shall be abolished, and there shall be in 
this State but one form of action for the enforcenient or  protection of 
private rights or the redress of private wrongs, which shall be denomi- 
nated a civil action," etc. 

"This provision does not imply that  the distinctions between law and 
equity are abolished. Principles of law, principles and doctrines of 
equity, remain the same they have ever been; the change wrought is  in 
the method of administering them and, in some degree, the extent of the 
a p p h a t i o n  of them. ~Wut thews  v. AlcPherson, 65 N.  C., 189; Lumber 
Co. v. Wallace, 93 N .  C., 22. T h e  abolition of the distinctions between 
actions a t  lam and suits in equity, and the forms of all such actions and 
suits, does not destroy equitable rights and remedies, nor does it merge 
legal and equitable rights. Rz~disi l l  v. TT'hifener, 146 N .  C., 403; 
Boles c. C'audla, 133 N. C., 528; lllorisey v. Swinson, 104 N. C.,  5 5 5 ;  
E l y  v. Early ,  94 X. C., I." Connor & Cheshire, Const. of N. C. (anno.), 
13. 147. See, also, W u f e r s  v. Garris, 188 N. C., 305. 

I n  Houser v. Romal ,  149 N .  C., a t  p. 57, i t  is  sa id :  "But under our 
present system, where courts a re  empowered to administer full relief i n  
one and the same action, when all the parties to be affected by the decree 
are before the courts and a judgment is set u p  in  bar and directly as- 
sailed in the proceeding for fraud, this is a direct and proper proceeding 
to determine its validity." X o t t u  v. Davis, 151 N .  C., 237; Trust Co. v. 
Bank ,  193 bT. C., 528. 

The second proposition. The allegations of fraud in the procurement 
of the judgment are  insufficient in  lam that  it is not alleged that  any 
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of the persons who gave false testimony have been convicted of perjury. 
This cannot be sustained. 

C. S., 398, is as follows: "Where the violation of a right admits both 
of a ciril and criminal remedy, the right to prosecute the one is not 
merged in  the other." 

I n  an action for malicious prosecution, the rule is that it is necessary 
that the proceeding upon which it is based should have been properly 
terminated. Winkler  v. Blowing Rock Lines, ante, 673. 

Kindand  v. A d a m ,  172 N. C., 765, is distinguishable because in that 
case the complaint did not contain an allegation of fraud, as i n  the 
instant case, but only a charge of false testimony of a witness. Here the 
action of ejectment itself is made a constituent element, a link or cir- 
cumstance in  the alleged conspiracy and fraud of the parties, who are 
more than witnesses. The Kinsland case cites Moore v. Gulley, 144 
N.  C., where at p. 84 it is said: "It is not sufficient to sustain an inde- 
pendent action for relief against the verdict and judgmenl,, unless there 
has been some fraudulent cofiduct or perjury." As seen in the Houser 
cme,  supra, this question can be determined in the present action. I n  
Stelges v. Simmons ,  170 N .  C., at p. 45, "no fraud has be(3n alleged." 

The  third proposition. That the causes of action are inconsistent and 
irreconcilable. The plaintiffs seek to follow the proceeds of the sale 
of land in the hands of defendants and in the same action recover dam- 
ages. This cannot be sustained. The defendants in their brief say '(in 
submitting this proposition the defendants do not concede that the 
plaintiff, Scales, has set out more than one cause of action." 

The following is approved in Taylor v. Ins. Co., 182 N.  C., at  p. 122 : 
" 'The.plaintiff may unite in the same complaint several causes of action 
when they arise out of the same transaction or transactions connected 
with the same subject of action, the purpose being to extend the right of 
the plaintiff to join actions, not merely by including equitable as well 
as legal cause of action, but to make the ground broad enough to cover 
all causes of action which the plaintiff may have against the defendant 
arising out of the same subject of action, so that the Comt may not be 
forced "to take two bites at a cherry," but may dispose of the whole sub- 
ject of controversy and its incidents and corollaries in one action.' 
Haml ia  v. Tucker ,  72 N.  C., 502." Seawell v. Cole Co., rupra. 

The matter complained of by defendants can be determined upon the 
trial in the court below when plaintiff tenders the issues upon the theory 
of the cause of action which he relied on. See Causey v. Morris, ante, 
p. 532. 

I n  Cotten c. Laurel Park Estates, Inc., post, 848, 141 S. E., 339, 
it is said at p. 340: "The defendants argbe, with persuasi~-e but not 
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convincing reasoning, that  there i s  a misjoinder of causes of action arid 
parties; that  the complaint is  bad for multifariousness; tha t  the com- 
plaint contains inconsistent and contradictory causes of action. We can- 
not so interpret it. Taking the three causes of action, although arti- 
ficially set forth, as a whole, not disconnectedly, we think under a liberal 
construction, 'with a view to substantial justice between the parties,' i t  
is  one connected story-a common scheme, or plot, practically a con- 
spiracy. T h e  complaint alleges an  actionable fraud of the most nefa- 
rious kind, connecting all of the defendants and charging, with particu- 
larity, all of them with fu l l  knowledge and complicity. The  cause of 
action arises out of the same transaction, or transaction connected with 
the same subject of action. All flow from the same source; all a re  woven 
together, yoked together, i n  a scheme, plot, or conspiracy to defraud the 
plaintiff. 'If the fountain is tainted, so, likewise, is the water that  flows 
from it into all the streams,' " citing cases. See Trust C'o. v. Pezrce, 
ante, 717. 

The  demurrer of the defendant, Metropolitan Life Insurance Com- 
pany, cannot be sustained. The language used and the "relevant infer- 
ence of fact necessarily deducible therefrom" we think sufficient as 
against the demurrer. 

As to any former action, it is said in  Cherry v. R. R., 185 S. C., p. 
92-93: "A demurrer averring any fact not stated i n  the pleading which 
is attacked, commonly called a 'speaking demurrer,' is  never allowable," 
and cases cited. X u r p h y  v. Greensboro, 190 N .  C., 268; Brick Co. v. 
Gentmy, 191 N .  C., 636; Rep1 u. Boyd, ante, 273. 

From a careful review of the record and authorities, we think the de- 
murrer should have been overruled. 

Reversed. 

1 2 .  TT'. F L T T H E  A N D  I R E S E  F L T T H E  v. E A S T E R N  CAROLISA COACH 
C O M P A S Y  A K D  AMERICAN F I D E L I T Y  AND CASUALTY COJIPAKY. 

(Filed 23 Ji~ne,  1928.) 

1. Negl igenceAct ions-Evidencecourt  May Order Plaintiff to Have 
X-ray Taken for E v i d e n c e A p p e a l  and Error. 

The trial court has the inherent power to order the plaintiff, in a per- 
sonal injury negligence case, to submit to having an X-ray taken of the 
alleged injured part to ascertain the extent of the damage co~nplained of. 
as a matter to be exercised within his sound legal discretion, with due 
regard to the rights of both parties to the action, and in the absence of 
abuse thereof, his action is not rerien-able on appeal. 
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In an action by the wife to recover damages for an alleged negligent 
personal injury, a question asked the husband as to whether he had 
objected to the taking of an X-ray, has no impeaching effect as to his 
wife's testimony, and is properly excluded, and its exclusion i f n o t  held 
under the facts of this case for prejudicial error, as tenlling to impeach 
his testimony. 

3. Bus Lines-Indemnity Bonds--Liability of Surety. 
Where the surety on a bond indemnifying a public ;auto-bus service 

against liability for negligent injury, and the bond which is filed with the 
(lorporation Commission under the rules provided by sts~tute, limits the 
surety's liability to buses run on regular schedules between termini of 
the line, no recovery can be had against the surety by a person injured 
by the negligent driving of the bus on a special trip not covered by the 
terms of the policy of indemnity sued on. 

APPEAL by defendants from Schcmck, J., at  February Term, 1928, of 
GUILFORD. Xodified and affirmed. 

Action to recover damages for  injuries caused by the nl+gent opera- 
tion of a bus, on a State highway, resulting in a collision between said 
bus and a n  automobile. 

The  action was begun and tried in  the municipal court of the city of 
High Point ,  before Teague, J., and a jury. From judgment rendered by 
said municipal court on a verdict sustaining the allegations of the com- 
plaint, and assessing damages which each of the plaintifh is entitled to  
recorer of defendants, both defendants appealed to the judge holding the 
Superior Courts of Guilford County. Their  assignments of error mere 
not sustained upon said appeal. 

From judgment, affirming the judgment of the municipal court of the 
city of High Point ,  defendants appealed to the Supreme Court. 

A u s t i n  & T u r n e r  and Spruill & Olive for plaintiffs. 
Gold & Y o &  and J o h n  W .  Hester  for defendants.  

Coii-KOR, J. Upon their appeal to this Court, defendants contend that  
the judgment rendered by the judge of the Superior Court of Guilford 
County, affirming the judgment of the municipal court of the city of 
High Point  should be reversed, to the end that  a new tr ial  shall be had 
in said municipal court. They contend that  there was error in the 
refusal of the judge to sustain their assignments of error, based upon 
exceptions taken by them at  the tr ial  i n  the municipal court. Their  
assignments of error, on the appeal to this Court, are restricted to ex- 
ceptions pertinent, only (I)  to the issue involving the amount which 
plaintiff, Irene Flythe, i s  entitled to recover for injuries to her person, 
and (2)  to  the issue inrolving the allegation jn the complaint, which is  
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clenied in  the answers, that  the bus, by the negligent operation of which 
said plaintiff mas injured, was, a t  the time of its collision with the auto- 
mobile, i n  which said plaintiff was a passenger, covered by the policy of 
insurance issued by the defendant, American Fidelity and Casualty 
( 'on~pany.  S o  exceptions taken by defendants relative to issues sub- 
mitted to and ansn-ered by the jury, 011 the tr ial  in the municipal court, 
i n ~ o l r i n g  the liability of def~l ldant ,  Eastern Carolina Coach Company, 
to plaintiffs for their respective injuries, are referred to or discussed 
in the brief filed in this Court, on behalf of defendants. The  evidence 
offcrcd a t  the trial, tending to establish such liability, is plenary; there 
is no serious controversy, apparent oil the record, as to the liability of 
said Coach Company, by reason of the negligent operation of its bus by 
its drirer, on a State highway, to each of the plaintiffs-to the plaintiff, 
1,. W. Flythe, for injuries to his automobile, and to plaintiff, Irene 
Flythe, for illjuries to her person. The  controrersy is chiefly as to the 
nature and extent of the personal injuries sustained by the plaintiff, 
Irene Flythe, when the bus o ~ \ n e d  and operated by defendant Coach 
Company collided with the automobile in which she was riding as a 
passenger. There is  no contention on defendant's appeal to this Court 
that  there was error in the judgment of the Superior Court in orerrul- 
ing defendants' exceptions taken on the tr ial  in the municipal court 
relative to the issue involving the amount which plaintiff, L. W. Flythe, 
is entitled to recorer in this action as damages for injuries to his auto- 
mobile. 

I t  i s  alleged in the complaint that  as the result of the negligent opera- 
tion of the bus, on the State highway, causing the collision between said 
bus and the automobile, i n  which she was a passenger, the plaintiff, 
Irene Flythe, "was thrown violently forward, and to her right, and 
against the side of the Franklin automobile, resulting in  painful and 
severe injury to the right hip of plaintiff, Irene Flythe, internally in- 
juring the joints of the same," and that  "from said injury she suffered 
great mental and pllysical pain, and that  she has since suffered great 
mental and physical pain and anguish; and that  from said in jury  she 
has been permanently injured, and will forever be disqualified and physi- 
cally unable to work and enjoy life as heretofore." I n  their answers, 
with respect to this allegation, both defendants say that  "they are ad- 
vised and believe, and so allege, that  the injury to Irene Flythe mas neg- 
ligible, and consisted principally of a bruise, and is in no manner per- 
manent." 

The complaint in this action and the answers thereto were filed in 
A p r i l  1927. The  action came on for tr ial  at the September Term, 
1927, of the municipal court of the city of High Point. After the jury 
had been empaneled, and before any evidence had been offered, defend- 
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ants moved the court to make an order requiring "the plaintiff, Irene 
Flythe, to submit to an X-ray examination by reputable physicians or 
surgeons, of competent skill, and indifferent as between the parties, to 
be appointed by the court, for the purpose of determining whether or 
not the injuries complained of by the plaintiff had been inflicted, said 
X-ray examination to be had at such time and place as may be fixed 
by the court." Prior to the term of court, at which the action was 
called for trial, the defendant, Eastern Carolina Coach Company, had 
filed a petition therein, praying the court to make an order to the same 
effect. I n  said petition it is alleged : 

"2. That the plaintiff, Irene Flythe, in paragraph seven of the com- 
plaint, alleges that she had been injured in the sum of $25,000, and in 
her prayer demands judgment for said sum of $25,000, al'. of which this 
defendant denies upon information and belief. 

"3. That this defendant is ignorant of the nature and extent of the 
injuries complained of ;  that upon information and belief defendant 
avers that plaintiff has apparently fully recorered, if she was ever in- 
jured; that the injuries (internal injuries to the hip bones) are latent 
and not perceptible to experts, and that the ends of justice require that 
the defendant be advised to what extent, if any, the said hip bones have 
been injured. 

"4. That an X-ray examination of plaintiff, Irene Flytlie, is material 
and necessary for the purpose of the trial of this cause and that such 
examination mill subject the said plaintiff to no bodily injury, and the 
same can be made without any serious pain or danger to plaintiff. 

"5.  That plaintiff, through her counsel of record, has been requested 
to submit to an X-ray examination of the parts of her anatomy which 
she claims have been seriously and permanently injured, and plaintiff 
through her counsel has refused to submit to such an examination; that 
plaintiff, through her counsel, has also refused to give her consent to an 
order of this court for such an examination to be made by a reputable 
physician or surgeon of competent skill and indiffereni; between the 
parties, to be selected by this court. 

"6. That the evidence which said X-ray examination ~ o u l d  disclose 
can be acquired in no other way and that justice to the defendant cannot 
be done unless an X-ray examination of her can be had." 

While this petition had been filed some months before the term of the 
court at which the action was called for trial, no order had been made 
with respect thereto; the petition was not called to the attention of the 
court until after the jury had been empaneled. The motion for the 
order, requiring plaintiff to submit to the X-ray examinalion, was then 
made and heard by the court for the first time. The motion was denied, 
and defendants excepted. Defendants on their appeal to this Court 
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assign as error the refusal of the judge of the Superior Court to sustain 
their assignment of error, based upon this exception, on their appeal 
from the judgment of the municipal court of the city of H igh  Point  to 
the judge of tlie Superior Court of Guilford County. 

It has been generally held in other jurisdictions that  a tr ial  court has 
the power to require the plaintiff i n  an  action to recover damages for 
personal injuries, to submit to an  examination of his or her person by a 
physician or surgeon appointed or approred by the court, where the 
injury complained of is latent and riot apparent, either as to its nature 
or as to its extent, and where the plaintiff has declined to submit to such 
an  examinatioil a t  the request of defendant. This power, hori~erer, 
cannot ordinarily be invoked by the defendant as a matter of r ight;  i t  is 
to  be exercised by the court in i ts  discretion, and upon due consideration 
of all the facts and circumstances of each case. The  power is denied 
in  some jurisdictions, in the absence of a statute expressly conferring it, 
and prescribing the conditions under which i t  may be exercised. I t  is  
said that  according to the view adopted by the greater number of juris- 
dictions, it  is x~ i th in  the power of the court, in an  action for damages for 
personal i~ljuries,  to require the injured person to submit to a physical 
examination for the purpose of determining the nature and extent of 
the injury. 1'7 C. J., 1032, see. 337 et seq., and cases cited. The refusal 
of the tr ial  court to make an  order.for such examination, upon motion 
of defendant, is not ordinarilv subject to exception, or reriewable on 
appeal. 

I n  Fleming 2.. Holleman, 190 N. C., 449, where the plaintiff had testi- 
fied that  his leg was injured by the negligence of defendant, and had 
exhibited his leg to the jury, it  n-as held by this Court that  i t  was error 
for tlie tr ial  court to rcfuse defendant's request that  plaintiff be re- 
quired to submit his leg to an examination by physicians and surgeons 
chosen by defendant, such examination to he made either before the 
jury or i n  a private room. I t  was said, however, that  the right to such 
examination extended only to the injured member or par t  of the body, 
which plaintiff had voluntarily exhibited to the jury. 

This Court has not heretofore been called upon to decide whether or 
not a tr ial  court in this State has the power to require the plaintiff in 
an  action to recover damages for personal injuries, to submit to a physi- 
cal exan~ination prior to the introduction of eridence by the plaintiff 
to sustain his allegatioris with respect to the nature and extent of his 
injuries. There is no statute in this State conferring such power upon 
a trial court, but we perceire no valid reason why such court does not 
haye the inherent power, to be exercised in  its discretion, r i t h  due 
regard to the rights of both plaintiff and defendant, to require the plain- 
tiff in an  action to recorer damages for personal injuries, to submit to a 
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physical examination, when the request for such examination is season- 
ably made, and when the court finds that justice to the defendant re- 
quires that such examination be made. Whether or no.:, in any case, 
such examination shall be made with the X-ray, is for the court to 
determine, after due consideration of the grounds of objection, if any, 
made by the plaintiff. Ordinarily, if an examination of plaintiff's 
alleged injury by means of an X-ray is desired by defendant, and 
plaintiff has declined to submit to such examination, defendant should 
move the court for an order requiring plaintiff to submit to such exami- 
nation, prior to the term of court at  which the action stands for trial, 
and such motion should be passed upon, and disposed of before the 
action is called for trial. 

I n  the instant case, there was no error in  declining to allow defend- 
ant's motion, which mas not made until after the jury had been em- 
paneled. Conceding that the court had the power to allow the motion, 
whether or not i t  should have been allowed in this case, was within the 
discretion of the court. The contention that there was an abuse of dis- 
cretion cannot be sustained. After plaintiff had testified, both as to 
the nature and extent of her injuries, she offered in evidence the testi- 
mony of physicians and surgeons, who had with her consent taken 
X-ray photographs of her hip, and who exhibited these photographs, 
without objection from the defendants, to the jury. Defendants did not 
renew their motion after the introduction of this testimony and the ex- 
hibition of these photographs. Physicians and surgeons, offered by de- 
fendants as witnesses, were examined with respect to the X-ray photo- 
graphs made of plaintiff's hip, by her physicians and surgeons. 

There was no error in sustaining plaintiff's objection tl, the question 
addressed to L. W. Flythe, her husband, as to whether he had advised 
counsel for plaintiff, Irene Flythe, not to consent to an etamination of 
her hip by ~hysicians  and surgeons selected by defendants. I f  this 
question had been addressed to Irene Flythe, jt would have been compe- 
tent, and not subject to objection. Her  affirmati~e answer to the ques- 
tion would hare been competent as tending to impeach her;  however, the 
action of her husband, with respect to the request of defendants' counsel, 
did not tend to impeach her. Even if the question was competent, as 
tending to impeach her husband, as a witness in her behalf, the ruling 
of the court cannot be held prejudicial error. 

The bus, owned and operated by defendant, Eastern Ctirolina Coach 
Company, which collided mith and injured the automobile oumed by 
plaintiff, L. W. Flythe, and in which plaintiff, Irene Flythe, was riding 
as a passenger, was covered by a policy of indemnity insur:lnce issued by 
defendant, American Fidelity and Casualty Company. This policy of 
insurance was filed mith the Corporation Commission of North Caro- 
lina prior to the date of the collision. I t  had been accepted by said 
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conm~ission, as  a compliance with its rules and regulations, as author- 
ized by statute. I t  was stipulated in the policy that  said bus should be 
used by its owner for carrying passengers on State highways in North 
Carolina, only on a fixed schedule, between fixed termini. At  the time of 
tlie collision, the Eastern Carolina Coach Company was licensed to 
operate said bus on a fixed schedule, between Wilmington and Char- 
lotte; howerer, i t  was authorized, also, to operate said bus on special 
trips. At the time of the collision the bus was on a special t r ip from 
Raleigh to Davidson College. 

The  liability of defendant, American Fidelity and Casualty Com- 
pany, for damages resulting from injuries to person or property, caused 
h r  the negligence of its codefendant, Eastern Carolina Coach Corn- 
pall., v a s  restricted by the terms of the policy to damages resulting from 
injuries caused while the bus was being operated only on a fixed schedule. 
A11 tlie evidence is to the effcct that the collision which caused tlie 
injuries to the plaintiffs in this action, occurred while the bus x a s  being 
olprated by its owner, not on a fixed schedule, but on a special t r ip.  
There was error, therefore, in the refusal of the motion of the defend- 
ant, American Fidelity and Casualty Company, for judgment as of 
nonsuit, a t  the close of the evidence. 

The  judgment of the municipal court of the city of H igh  Point  that  
plaintiff recover of defendant, American Fidelity and Casualty Com- 
pany, the amounts assessed by the jury as their damages, respectively, 
should have been reversed. There was no error in affirming the judg- 
ment of said court that  plaintiffs recover of defendant, Eastern Caro- 
lina Coach Company, such damages. The  judgment rendered by the 
judge of the Superior Court of Guilford County, upon defendants' 
appeal, from the judgment of the municipal court, should be modified 
in  accordance v i t h  this opinion. As  thus modified i t  i s  

Affirmed. 

G. 6. D. PARKER ET AL. r. THE STATE HIGHWAY COMMISSION, THE 
BOARD OF COJlJIISSIONERS O F  DUPLIN COUNTY ET AL. 

(Filed 23 June, 1928.1 

1. Highways-State Highway Commission-Taking Over County Roads-- 
Statute Allowing Only County Road Body to Object to Location Con- 
stitutional-Vested Rights. 

Section 7, ch. 46. Public Laws 1927, giring to the road-governing body 
of a county alone the right to object to a change in the route of an 
existing State highway, taken over by the State Highway Commission, 
with certain provisions as to procedure on appeal, and prohibiting certain 
persons, corporations, or municipal corporations from maintaining any 
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action in the courts in respect thereto, is constitutional and valid, and 
does not deprive such persons, etc., of any vested right; and this result is 
not affected by the fact that the county had advanced money to construct 
the original road, as allowed by law. 

2. Same-Powers of County Road Body. 
It  is within the discretion of the road-governing body of a county to 

object or not, to the partial change by the State Highway Commission to 
the road adopted by it as a part of the State system of public highways 
under the procedure specified by the statute, and their action is not 
subject to review in the courts, either with respect to ,I protest or an 
appeal to the full board of the State Highway Commissioners from the 
determination of the special committee appointed to investigate the ques- 
tion and determine it preliminarily. 

CLARKSO$ and BROGDEN, J.J., dissenting. 

APPEAL by plaintiffs from judgment of Harris, J., dated 20 January, 
1928. Affirmed. 

Action to enjoin the defendant, the State Highway Commission, from 
abandoning part of a State highway, in Duplin County, as heretofore 
located in  compliance with statutory provisions, and for mandamus re- 
quiring both defendants to construct said State highway in  accordance 
with the provisions of a certain contract heretofore entered into by and 
between said defendants. 

From judgment sustaining a demurrer to the complaint, filed by each 
of the defendants, plaintiffs appealed to the Supreme Court. 

H. D. Wi l l iams  and L. A .  Beasley for plain,fifs.  
dss i s fant  Attorney-General Ross for defendant, State Highway Com- 

mission. 
Gavin  & Boney for defendant, the B w r d  of Commissio~ters of Duplin 

County. 

CONNOR, J. It appears from the complaint in  this action that prior 
to 28 April, 1925, the defendant, the State Highway Commission, pur- 
suant to the provisions of chapter 2 of the Public Laws of 1921, desig- 
nated as one of the roads to be taken over by said Highway Commission 
as part of the State highway system, a certain public road, leading from 
the town of Kenansville, the county-seat of I h p l i n  County, by way of 
Hallsville in  said county, to the Duplin-Onslow line, and thence by 
Catherine Lake. in Onslow Countv. to the town of Jacksonville. the " r 

county-seat of said county. The said road was shown on the maD ~ o s t e d  
A L 

at the courthouse door i"n Kenansville, as required by statute, and no 
protest having been filed, i t  was thereafter adopted and taken over by 
said Highway Commission as part of the State highway system. I t  has 
since been under the control, supervision and maintenance of the said 
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Highway Commission as a par t  of route No. 24 of the State highway 
system between Kenansville and Jacksonville. 

Thereafter, the board of commissioners of Duplin County entered 
into negotiations with the State Highway Commission, which resulted 
in a contract, i n  writing, dated 28 April, 1925, by which the said board 
of commissioners agreed to advance to  the State Highway Commission 
the sum of $400,000, to be used by said Highway Commission in  the 
construction of certain roads in  Duplin County, which had been thereto- 
fore designated and taken over by said Highway Commission as parts 
of the State highway system. One of the said roads to be constructed 
under said contract is the road leading from Kenansville to the Onslow 
County line. The  State Highway Commission agreed to accept from 
the board of comn~issioners of Duplin County the said sum of $400,000, 
and to expend the same in  the construction of the roads described in 
said contract, "in accordance with locations to be determined upon by 
the said S o r t h  Carolina State H i g h ~ v a y  Commission." This contract 
has been complied with by the board of commissioners of Duplin 
County, and the State Highway Commission has expended part of 
the sum advanced by said board in the construction of said roads. No 
part, however, of the road leading from Kenansville to the Onslow 
County line had been constructed prior to 31 Alay, 1927. 

On 31 May, 1927, the State Highway Commission, pursuant to the 
pro~is ions  of chapter 46 of Public L a m  of 1925, and in accordance 
therewith, notified the board of commissioners of Duplin County that  
said Highway Commission proposed to change, in part, the location of 
the highway leading from Kenansville to the Onslow County line, so 
that  said highway mould depart from the original location at Millers 
Cross Roads, and would run  thence by Beulaville, to the original loca- 
tion of said highway, a t  o r  near Fountain's store, thereby abandoning 
so much of said highway as r an  from Millers Cross Roads by Hallsville 
to Fountain's store. Protest was made by the board of commissioners of 
Duplin County to this proposed change in the location of said highway. 
This  protest was heard by a committee from the State Highway Com- 
mission. I t  was not sustained. The  board of commissioners gave notice 
of appeal from the decision of the committee to the State Highway Com- 
mission. Pending the hearing of said appeal, an  agreement was entered 
into by and between the said board of commissioners, and the said High- 
way Commission, by the terms of which the said appeal has not been 
prosecuted. The  State Highway Commission is now engaged in the 
construction of the highway f rom Benansville to the Onslow County 
line, by way of Beulaville, and threatens to abandon that  part  of said 
highway which runs from Xillers Cross Roads by way of Hallsville to 
the said Onslow County line. 
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Plaintiffs, residents of Duplin County, in behalf of  hemse elves and 
of all other citizens and taxpayers of the State of North Carolina, who 
may make themselves parties hereto, have brought this action against 
defendants, the State Highway Commission, and the members of said 
Commission as individuals, and the board of commissioners of Duplin 
County, and the members of said board as individuals. They pray that 
"defendant, State Highway Commission, btl restrained and enjoined 
against the abandonment of that part of State highway No. 24, as 
originally located on State highway map, between Millers Cross Roads 
by Hallsville, to the Onslow County line near Fountain's store, and that 
a mandatory order be issued to all of the defendants, requiring them to 
construct and hard-surface the said highway No. 24 between Kenansville 
and the Onslow County line, as provided by law, and under the contract 
of 28 April, 1923, between defendant Duplin County and the defendant 
State Highway Commission, for costs and general relief." 

The defendants, the State Highway Commission, and the individual 
members thereof, demurred to the complaint herein, for that, among 
other grounds for such demurrer, i t  is expressly provided by section 7 
of chapter 46 of the Public Laws of 1927, "that no action shall be main- 
tained in any of the courts of this State against the State Highway 
Commission to determine the location of any State highways or portion 
thereof, by any person, corporation, or municipal corporation, other 
than the road-governing body of the county in which said road is situate, 
or the county-seat or principal town affected, as in  this act defined, by 
any change, alteration or abandonment." From judgment sustaining the 
said demurrer, and dismissing the action as to these defendants, plain- 
tiffs appealed to this Court. 

Chapter 46 of the Public Laws of 1927 was ratified on 25 February, 
1927. I t  has been in full force and effect since said date. This action 
was begun on 14 January, 1928. Section 7 of said chapter is, there- 
fore, applicable to this action, and is the law governing the same. What- 
ever doubts may hare been held or expressed prior to the enactment of 
said statute, as to the right of a citizen or taxpayer to maintain an 
action against the State Highway Commission, or its members, with 
respect to the location of a State highway, under the provisions of 
chapter 2 of the Public Laws of 1921, it is clear that since its enact- 
ment, such action cannot be maintained, unless section 7 of said chapter 
is unconstitutional and void, as contended by plaintiffs. Only the road- 
governing body of the county in which the highway is located, or the 
county-seat or principal town affected by the location of riaid highway, 
or by a change, alteration or abandonment of the same, can now main- 
tain such action. The contention of plaintiffs that secti0.n 7 is uncon- 
stitutional and void, is not supported by any authorities cited, or sus- 
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tained by any principle of law. No citizen or taxpayer, as such, has, or 
can acquire any vested right in the location of a State highway, which 
deprives the State Highway Commission of the power, conferred by 
statute, to change, alter or abandon such location. The principle upon 
which it has been held that the owner of a lot abutting on a street, 
where the lot was conveyed with reference to such street, and said street 
was laid out and opened with reference to the sale of lots abutting 
thereon, has no appl&ation to the decision of the question here presented. 
There is no error in the judgment sustaining the demurrer of defend- 
ants, the State Highway Commission, and the members of said Com- 
mission. The ~ e r l i r a l  dssembly in pursuance of its policy to vest in 
the State Highway Commission discretion with respect to the location 
of State highways, and also with respect to the change, alteration and 
abandonment of same, subject only to restrictions imposed by statute, 
has expressly denied plaintiffs the right to maintain this action. 

Chapter 46 of the Public Laws of 1927, and all its provisions are 
valid. The change in the highway from Iienansville to the Onslow 
County line, resulting in the abandonment of that portion of said high- 
way, as originally located, under the provisions of chapter 2, Public 
Laws of 1921, from Millers Crms Roads by way of Hallsville to Foun- 
tain's store, was made by the State Highway Commission, as authorized 
by statute, and after full compliance with its provisions. I t s  action with 
respect to such location is not reviewable by this Court, upon the 
appeal of the plaintiffs, citizens and taxpayers of the State and resi- 
dents of Duplin County from the judgment sustaining the demurrer to 
the complaint. Parks 7;. Commissioners, 186 N. C., 490. 

The defendants, the board of commissioners of Duplin County, and 
the individual members thereof, demurred to the complaint herein, for 
that, among other grounds for such demurrer, the said complaint does 
not state facts sufficient to constitute a cause of action against said de- 
fendants. From judgment sustaining the said demurrer, and dismissing 
the action as to these defendants, plaintiffs appealed to this Court. 

I t  does not appear from the allegations of the complaint that the 
board of commissioners of Duplin County, or that the members of said 
board, as individuals, have any power or duty with respect to a change, 
alteration or abandonment of any portion of a State highway located in 
Duplin County, proposed to be made by the State Highway Commis- 
sion, in the exercise of the discretion conferred by statute upon said 
Commission except to protest against such change, alteration or aban- 
donment. Even when such protest is made, and heard, first by the 
committee, and then upon appeal by said board from an adverse de- 
cision by the committee, by the whole Highway Commission, the de- 
cision of the State Highway commission is final and conclusive. 
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Whether or not, in the first instance, the board of commissioners, as the 
road-governing body of the county, shall protest against a change, altera- 
tion or abandonment of a road located anti maintained by the State 
Highway Commission, as a part of the State highway system, and then, 
upon an adverse decision by the committee with respect 1 o such protest, 
shall appeal to the full commission, are both matters within the dis- 
cretion of said board. I t s  action, with respect to a protest, or with 
respect to an appeal, is not subject to judicial review. The courts are 
without po7ver to control the said board in the exercise of its discretion 
by a writ of mandamus. Even if the portion of the said highway from 
Kenansville to the Onslow County line had been const~ucted prior to 
the proposed change in its location, such change could have been made 
by the State Highway Commission, under statutory authority, with the 
consent of the said board of commissioners, acting as the road-go~erning 
body of Duplin County, section 4, chapter 46, Public L a w  1927. 

The board of commissioners of Duplin County had the pover, con- 
ferred by statute, to enter into the contract dated 28 April, 1925, by 
which the said board advanced a large sum of money to the State High- 
way Commission in the construction of State highways located ill said 
county and designated in said contract. Young v. Highway Commission, 
190 S. C., 52.  Under this contract it was agreed that the highways to 
be constructed should be located by the State Highway Commission. 
Such location could be made at any time prior to construction. John- 
son c. Commissioners, 192 N. C., 561. 

There is no error in sustaining the demurrer of these defendants upon 
the ground that no cause of action is set out in the complaint against 
them. The judgment dismissing the action is 

Affirmed. 

CLARXSOK and BROGDEX, J.J., dissent. 

TV. >I. RARISEY, ADMINISTRATJR OF EZRA HUGHES, DECEASED, V. CAROLIR'A- 
TENSESSEE POWER COMPANY AXD LOIJISVILLE Ah D NASHVILLE 
RAILROAD COMPANY. 

(Filed 23 June, 1928.) 

1. Electricity - Duty to Inspect, Repair, etc. - Negligence - Res Ipsa 
Loqnitur. 

Compmies manufacturing and transmitting deadly currents of elec- 
tricity are charged with the duty not only to construct, but to maintain 
its n-ires in a condition commensurate with the danger to the public, and 
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having control or management of the plant, the doctrine of re8 ipsa 
l o g u i t u ~  applies when i t  is shown that  an injury or death has been occa- 
sioned that would not have occurred under ordinary conditions, leaving 
the question of uc.gli;.eilve ail issue for the jury. 

2. Same. 
Where a railroad company has permitted an electric transmission 

power company to maintain one of its transmission poles on the railroad 
right of way, and has negligently shunted one of its cars so as  to cause 
it to strike the pole and cause the deadly current of electricity from high 
voltage wires to become short circuited, causing visible signs of danger 
both a t  the pole and other places to which the current was thus trans- 
mitted, causing the death to an employee of a user of the otherwise harm- 
less current: Held,  the question of reasonable repair by the power com- 
pany is one for the jury in the action against both defendants for the 
wrongful death. 

3. Negligence-Proximate C a u s e T h e r e  May Be More Than  One Proxi- 
mate  Cause of a n  Injury. 

Where tKo or more defendants are sued for damages, upon evidence 
tending to show the concurring negligence of each a s  the cause of the 
injury in suit, there may he more than one efficient proximate cause of 
the injury. 

The measure of damages to be awarded in a negligent personal injury 
case is exclusively for the jury, and evidence of the amount of an at- 
tempted compromise is properly excluded. 

5. Jury-Challenges-Number and Part ies  Entitled. 
When two defendants are sued for damages in negligently causing a 

death, the decision of the trial judge is  final as  to  the interest of each 
defendant and the number of challenges to the jury allowable to each. 
C .  S., 2331, 2332. 

- ~ P P E B L  by  defendants f r o m  Deal, J., a t  J a n u a r y  Term,  1928, of 
CHEROKEE. 

Action f o r  personal i n j u r y  resulting i n  death. A s  to  t h e  M u r p h y  
S team L a u n d r y  the  action was dismissed a s  i n  case of nonsuit. On 
behalf of t h e  plaintiff the re  was  allegation with proof t h a t  t h e  Carolina- 
Tennessee Power  Company was and  now is  a corporation engaged i n  the  
business of producing and  t ransmit t ing by  means  of ~ ~ i r e s ,  t ransform- 
ers, etc., and  selling t o  i t s  customers, one of whom mas t h e  M u r p h y  
S team Laundry ,  electric currents  a n d  electric energy f o r  domestic, in- 
dustrial,  a n d  other uses; t h a t  t h e  L. & =\$. Rai l road  Company was a n d  
n o x  is a corporat ion operat ing a rai l road as  a common carr ier  of pas- 
sengers and  freight  between Murphy ,  N o r t h  Carolina, a n d  Blue  Ridge, 
Georgia;  t h a t  p r io r  to 1 9  Apri l ,  1927, t h e  Power  Company, with the  
k n o ~ ~ l e d g e  and  consent of t h e  Rai lroad Company,  h a d  erected and  was 
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then maintaining one of its poles (to which were affixed transformers 
and wires of high voltage) within a few feet of the end of a spur track 
over which the Railroad Company switched and moved its cars; that 
there was no bumper, embankment, or other device to prevent cars from 
running off the track; that the pole was on the right of way of the Rail- 
road Company, as was also the anchor to which the guy or cable was 
fastened; that the guy extended from the anchor to the pole and was 
directly over the  right of way; that both defendants were negligent in 
that one erected the post and put up the guy on the right of way and 
the other permitted its right of way to be used for this purpose; that on 
18 April, 1927, the Railroad Company negligently shunted cars on the 
spur track so as to cause one of them to run off the rails at  the end of 
the track and to strike the guy with great force, thereby injuring the 
transformers on the pole, and other electrical applianct:~, and causing 
the electric current transmitted on the high voltage wires to flow along 
the wire leading to the plant of the steam laundry; that among other 
machines the laundry company used washers which were operated by 
electricity and which were connected with and disconnected from the 
power line by.the insertion or removal of a plug; that on 19 April, 
1927, the plaintiff's intestate in  doing the work assigned him as an 
employee of the laundry company suffered an electric shock of such 
intensity as to cause his instant death, and that the negligence of both 
defendants was the proximate cause thereof. 

Separate answers were filed and each defendant denied the material 
allegations of the complaint and pleaded contributory negligence on tho 
part of the intestate. A11 the issues were answered in  favor of the plain- 
tiff and damages were assessed. From the judgment rendered the de- 
fendants appealed, assigning error, which is set out in the opinion. 

Bryson & Bryson and J .  D. Mallonea f o r  plaintif. 
R .  L. Phillips for Carolina-Tennessee Power Cmpan?y. 
M .  W .  Bell for Lou.lsville and Nashmille Railroad Company. 

QDAMB, J. Since both the Power Company and the Railroad Com- 
pany moved in compliance with the statute for judgment of nonsuit, it 
becomes necessary to examine the evidence in  its relation to the alleged 
negligence of each defendant. One of the contentions of the plaintiff is 
this: that the Power Company was negligent in putting up its post and 
its guy on or near the roadbed of the Railroad Company, and that the 
latter company was negligent in permitting them to be put there. While 
there is some evidence in support of this contention these are other cir- 
cumstances which in our opinion justify a denial of the motion. There 
was evidence that the intestate's death occurred in  this way: Two 
washers were outside the laundry; one was connected by means of a 
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cord or cable to a three-way socket midway between the washer and the 
laundry building where there was a switch or little button; connected 
with this was a cord or "green twisted wire" which extended through 
the window of the laundry and "was pushed into a plug." The deceased 
was in charge of the washing machine; he had gone into the house and 
had returned when a colored woman told him the motor was smoking. 
H e  took hold of the switch with his right hand, said "Lord, have mercy," 
quivered, shook, caught the wire with his left hand, "crumpled up 
against the washing machine," and instantly died. These circumstances, 
if accepted by the jury, were sufficient to make a case of prima facie 
negligence against the Power Company, subject of course to any expla- 
nation i t  should make, or in the absence of explanation to the hazard of 
an adverse verdict. Houston v. Traction Co., 155 N .  C., 4 ;  Shaw v. 
Public-Service Corporation, 168 N .  C., 611; Cochran v. Mills Co., 169 
N.  C., 57. I t  has often been said that when a thing which causes injury 
is shown to be under the management of the defendant, and the acci- 
dent is such as in  the ordinary course of things does not happen if those 
who have control of it use the proper care, it furnishes evidence that the 
accident arose from want of such care; but the application of the maxim 
extends no further than to require the case to be submitted to the jury. 
Shaw v. Public-Service Corporation, supra; Ridge v. R. R., 167 
N. C., 510. 

The Power Company says that the maxim, res ipsa loquitur, never 
applies where the cause of the accident is known, and that the verdict 
establishes the negligence of the Railroad Company as the proximate 
cause of the injury and death. An answer is  given in Electric Co. v. 
Letson, 68 C. C. A., 453, quoted in Houston v. Traction Co., supra: 
"The contention of the company amounts to this: that if the wires were 
properly installed i t  cannot be held responsible for their being out of 
repair, unless i t  is proved that they got out of repair through its own 
fault. But this loses sight of the duty of the company not only to 
make the wires safe at  the start, but to keep them so. They must not 
only be put in order, but kept in order. The obligation is a continuing 
one. The safety of patrons and the public permits no intermission. 
Constant oversight and repair are required and must be furnished.'' 
The company was required on its own responsibility to make reasonable 
inspection, and what is reasonable inspection is generally a question for 
the jury. 

That there is evidence of negligence on the part of the Railroad Com- 
pany in "shunting" or "kicking7' its cars needs no citation of authority; 
the contested question is whether such negligence proximately caused or 
concurred in causing the.intestate's death. On this point there was evi- 
dence tending to show that when the derailed car struck the guy or 



792 I N  T H E  SUPREME COURT. [I9 5 

cable the post was jarred and "looked like it might fall"; that a little 
blaze ran up a few minutes about the second cross-arm on the pole, on 
which two loose wires were hanging; that a noise like "spitting" or "a 
racket something like frying" was heard; that the blaze was evidence of 
an arc, that is, electricity passing from one wire to another; that if 
wires of high and low voltage crossed and there mas an arc between them 
an electric current could pass from the wire of high vo1:age to the one 
of low voltage; that the flame was probably caused by a. short circuit; 
that if there is no atmospheric disturbance there will be no flame "if 
everything is functioning properly"; and that if a "frying sound was 
heard there was something wrong." There was evidence that the cable 
was struck about 2 or 3 o'clock on the afternoon of 18 April, and that 
soon thereafter electrical disturbance was noticed in a garage, a hard- 
ware store, and on a clothes line, each separate wire communicating with 
the transformer on the pole. Proof of these circumstances was compe- 
tent in corroboration of the plaintiff's contention. 

The evidence precluded dismissal of the action. I n  a motion to non- 
suit, the plaintiff must be given the advantage of every inference that 
may reasonably be drawn from the testimony of the witnesses; and the 
testimony thus considered is susceptible of the construction that the 
intestate's death was proximately caused by the concurring negligence 
of the defendants. The motion for nonsuit was therefore properly 
denied. 

The exception to the court's apportionment of challenges is addressed 
to the exercise of discretion which has not been abused, if it be admitted 
that the interests of the defendants are antagonistic. Mcreover, the de- 
cision of the judge as to the nature of the interests and the number of 
challenges is final. C. S., 2331, 2332. 

The facts assumed in the hypothetical question which i r i  the subject of 
the tenth exception are sufficiently supported by the evidence to over- 
come the appellants' objection to its admission; and as to the twelfth, 
we do not see that the record of a compromised suit between the plain- 
tiff and some of the next of kin of the deceased is competent as bearing 
upon the question of damages, the only purpose for which it was offered. 
The measure of damages as a legal question could not'be affected or 
modified by the estimate set by the plaintiff or any other person as a 
just compensation for the pecuniary injury resulting from the intes- 
tate's death. This was a matter exclusirely for the jury. The remain- 
ing exceptions to the admission of evidence present no question which 
calls for discussion. 

Exception was taken to the instruction that there may be more than 
one proximate cause; but in  the law of negligence no rule is better 
settled than this: there may be more than one efficient proximate cause 
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of an  injury. 21 A. & E. (2 ed.), 495; Harton v. Telephone CO., 141 
N .  C., 455, 461; Bagwell v. R. R., 167 N. C., 611, 616; White v. Realty 
Co., 182 N.  C., 536; Mangum v. R. R., 188 N. C., 689. 

W e  have given to each ~f the other exceptions our careful attention, 
and are of opinion that the record presents no error entitling the de- 
fendants, or  either of them, to  a new trial. 

We are aware of the uncertainty with which, the defendants say, 
their evidence has clothed the circu~nstances o f  the intestate's death, 
including the time that elapsed between the alleged damage to the trans- 
former and the in jury  to the deceased; but unless reversible error in law 
was committed, i t  is not our province to interfere with the verdict or 
judgment and to award the defendants another hearing. We find the 
record, presenting the esceptions of both defendants, to be free from 
error. 

ITo error. 

J. C. LITTLE ET AL. v. BOARD OF ADJUSTMENT OF CITY 
O F  RALEIGH. 

(Filed 23 June, 1928.) 

Judgments-Conclusiveness of Adjudication-Matters Concluded-Res 
Adjudicatur. 

Tlie c i t ~  board of adjustment, oil appeal from the action of the build- 
ing inspector as to issuing a permit to erect a gasoline filling station in a 
certain part of the city, determines the matter upon the facts presented 
in a qucrai-judicial capacity, and the doctrine of res adjttdicatrtr applies 
upon a subsequent preseutation to them of the issuing of the permit up011 
the same lot uuder substantially the same conditions. 

CIVIL ACTIOS, before Sinclair, J . ,  at  December Term, 1927, of WAKE. 
This cause was considered in Harden c. Raleigk,  192 N. C., 395, 131 

S. E., 760, where the facts are set forth. After said decision was ren- 
defed by the Supreme Court on 27 October, 1926, the owner of the lot 
applied to the defendant Nangum, building inspector, to reopen and 
rehear the former decision, denying a permit for erecting a filling sta- 
tion upon the land described. Tlie building inspector thereupon issued 
a permit for said filling station and the plaintiffs appealed to the board 
of adjustment. The hoard of adjustment was duly convened to hear the 
matter  and a t  the said meeting the plaintiffs appeared and contended 
that  the former ruling of the board of adjustment referred to in H a r d e ) ~  
v. Raleigh, supra, was res judicata as  there was neither allegation nor 
proof that  conditions had changed since said decision by the Supreme 
Court. On  30 September, 1927, the board of adjustment voted upon the 
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question of sustaining the building inspector in issuing the permit, and 
said record disclosed that two members of the board were in favor of 
sustaining the building inspector and two members voted not to sustain 
said building inspector in issuing said ~ e r m i t .  Thereupon the plain- 
tiffs filed a petition for a writ of certiorari. The cause came on to be 
heard before Sinclair, J., who found as follows: "The court further finds 
as a fact that after the Supreme Court had passed upon two questions of 
law presented to it, and had sustained the validity of the ordinances and 
overruled the judgment of Judge Barnhill, the said Mrs. George M. 
Harden duly applied to the building inspector of the cit;y of Raleigh to 
reopen and rehear its former decision upon the building of the filling 
station upon her said lot, and duly filed with the said building inspector, 
with her application, plans and specificatioris as required by the ordi- 
nances of the city of Raleigh; that the building inspector, after hearing 
the evidence and argument on behalf of the plaintiffs and defendants 
. . . reversed his former ruling and granted to the said Mrs. George 
M. Harden a permit to build said filling station in such neighborhood 
business district. . . . That from the decision of the said building 
inspector the plaintiffs duly appealed to the board of adjustment, and 
after a full hearing before said board of adjustment, that the said board 
of adjustment sustained the action of said building inspector, and 
ordered that the permit issue to the said Mrs. George M. Harden to 
build the filling station on her lot as prayed. . . . I t  is further 
ordered, adjudged and decreed that the said Mrs. George M. Harden is 
entitled to construct upon her said lot a filling station in accordance 
with the plans and specifications filed with the said building inspector 
of the city of Raleigh, and the permit granted to her. I t  is further 
ordered by the court that the motion of defendants for judgment on the 
pleadings as filed herein, be and the same is in all respects sustained, 
and that the plaintiffs pay the costs of this action, to be taxed by the 
clerk." 

From the foregoing judgment the plaintiffs appealed upon the ground 
that the trial judge did not hold as a matter of law that the former 
judgment of the board of adjustment in Harden, v. R&leigh was an 
estoppel or res judicata. 

Attorney-General Brummitt and Assistant Attorney-General Nash 
for plaintiffs. 

W .  B. Jones and C. W .  Beckwith for defendant. 

BROQDEN, J. The case of Harden z*. Raleigh, 192 K'. C., 395, de- 
termined two questions. 

1. That the board of adjustment is clothed with at least quasi-judicial 
power and that the investigation of facts as a basis of oificial action is 
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not a ministerial duty, the Court saying, "but the exercise of judgment 
or discretion may be regarded as the usual test by which to determine 
whether an act is ministerial or judicial. Within the class of gua~i- 
judicial acts fall the board's conclusions as to whether the poposed 
building would be noxious or offensive or detrimental to the public 
safety or welfare by reason of its situation or the surrounding condi- 
tions; also in this class is the legal discretion to be exercised by the 
board upon the conclusions reached." 

2. That the record did not disclose that the board of adjustment in 
declining the permit had improperly exercised its discretion. 

From the finding of fact made by the trial judge in the case at bar 
it therefore appears that practically the same parties are contesting the 
same matter and in the same manner as in the case of Harden v. 
Raleigh, supra. Moreover the controversy is based upon the same facts 
and allegations contained in the former case. The petitioners appeared 
before the board, in the case at bar, and filed a plea of res judicata con- 
tending that the case of Harden, v. Raleigh, supra, had determined the 
rights of the parties upon the same facts. While the plea of res judicata 
is not available with respect to proceedings by a purely administrative 
board, i t  is available with respect to the proceedings and final decision 
of a judicial or qmi-judicial  body. I n  re Smiling, 193 N.  C., 448. 
There is no allegation, no proof, and no finding by the trial court that 
the facts in  the case at  bar are in anywise different from the facts in 
the case of Harden v. Raleigh. Indeed, the trial judge finds that Mrs. 
Harden applied to the building inspector "to reopen and rehear its 
former decision upon the building of the filling station upon her said 

Upon these circumstances we are constrained to hold that the plea 
of res judicata, duly filed in apt time by the petitioners, was available, 
and therefore that the owner of the lot is not entitled to reopen and 
rehear the case upon the identical facts presented in the former record. 

Reversed. 

DAVIS OGLE v. BLACK MOUNTAIN RAILWAY COMPANY. 

(Filed 23 June, 1928.) 

1. Master and Servant-Liability of Master for Injuries to Servant-As- 
sumption of Risk. 

Where an employee acts, under fear of discharge, upon the negligent 
order of the employer's vice-principal, which results in the personal injury 
in suit, under circumstances showing that a man of ordinary prudence 
would have so acted, the doctrine of assumption of risk has no applica- 
tion. 



796 I N  THE SUPREME COURT. [I95 

2. Appeal and Error - Record - Review of Question Not Presented on 
Record. 

The charge of the court to the jury will be presumed as correct on 
appeal when i t  is not set out in the record. 

APPEAL by defendant from Moore, J., at  October Term, 1927, of 
YANCEY. NO error. 

The evidence tended to show that  plaintiff was a section hand on de- 
fendant's railroad and was under the direction of the f o ~ e m a n ,  or vice- 
principal, of said defendant, Mr.  Jarrett ,  whom he was bound to obey. 
That  defendant's track had sagged or sunk down, and it became neces- 
sary to level it. h jack, weighing about 40 or 45 pounds, was used to 
elevate the track. The usual and ordinary way to get the jack out from 
under the ties was to "trip it." "I mean by tripping it,  I would have 
to walk i t  off by latches. I t  would go down when you tripped i t  about 
an  inch each time, and when you walked i t  off i t  would go down the 
same way." There was no danger in  doing i t  this way. When the jack 
was placed under the tie and it was jacked up, the foreman walked down 
the track a rail or more and got down to sight the rail and had plaintiff 
to run the jack up  and down until the foreman obtained the level he 
wanted. H e  then ordered plaintiff to prize the jack off and let it fall OT 

settle. 
Plaintiff testified: '(I prized it off. But  i t  was hard tcl prize with so 

much weight on the jack, the jack being ten inches off of the ties, so I 
made four or five tries before I got i t  off, and I got myself in the clear 
as near as I could with me between the rail and the jack. I gave fire or 
six hard pulls and the jack bounced back and struck me on the leg. . . . 
I f  I hadn't done what he told me he would hare  told me I needn't come 
out nest nlorning. That  was the reason I did it. When the jack hit 
me it pulled down the skin of my leg and bruised me and my flesh was 
in a tremble, sonlething like that, and I was hurting very bad. When 
the jack jumped out against my leg, I done the best I c c d d  to protect 
myself; I jumped out as f a r  in the clear as I could, and vhen  Mr. J a r -  
rett said to prize it off I wanted to do according to his 01-der." 

The issues submitted to the jury and their answers thereto were as 
follolvs : 

"1. Was the plaintiff injured by the negligence of the defendant as 
alleged in the complaint ? Answer : Yes. 

"2.  Did the plaintiff by his own negligence contribute to his injuries, 
as alleged in  the answer? Answer : No. 

"3. What damage, if any, is the plaintiff entitled to yecover of the 
defendant, Black Mountain Railway Company? d n s ~ v e r  : $2,500." 
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G. D. Bailey and A. Hall  Johmtoiz for p la in t i f .  
J .  J .  XcLaughlin,  Charles 1Iutcki~z.s and Pless cP. Pless for defendant. 

CLARKSON, J. The defendant introduced no evidence, and a t  the close 
of plaintiff's evidence moved for judgment as i n  case of nonsuit. C. S., 
56i.  The  court below overruled the motion, and in  this we think there 
is no error. 

I n  Hamilton u. Lumber Co., 156 S. C., at  p. 523-4, IIoke, J., clearly 
states the law as follows: "It is lye11 understood, hoverer,  that an  ern- 
~ l o y e r  of labor may  be held responsible for directions given or methods 
established, of the kind indicated, by reason of which an  employee is 
injured, as in S o h l e  c. L u ~ n h e r  Co., 151 X. C., 7 6 ;  Shalt' r .  X f y .  Co., 
146 S. C., 235; Jones t. 'IT'arehou..se Co., 135 S. C., 546, and, where 
sucll negligence is established, i t  is  further held, in this jurisdiction, 
that  the doctrine of assumpti011 of risk, in its technical acceptation, is 
no longer applicable (>-orris v. Cotton Jlills,  154 N .  C., 475; Tanner  zT. 
Lumber Co., 140 N. C., 475), but the effect of working on in the pres- 
ence of conditions which are known and obscrrctl must be considered 
arid determined on the question whether the attendant dangers were so 
obvious that a man of ordinary prudence and acting with such prudence 
should quit the employment rather than incur them. Bissell u. Lumber 
L'o., 152 K. C., 123; and, on the iqsues, as to plaintiff's conduct, the 
fact that  the particular s e r ~ i c c  was rendered with tlle knowledge and 
approral  of tlle employer or his vice-principal o r  under his espress 
directions, if given; also, the employee's reasonable apprehensions of dis- 
charge in  case of disohedimce, etc., may be circumstances relel-ant to 
the inquiry. 11ick.s v. X f g .  Co., 135 N. C., 322." 

T.17alker, J . ,  i n  T a f e  v .  IIIirror Co., 165 S. C., at  p. 279, lays down the 
rule in human terms, as follows: "The law applies the golden rule, thaf 
the master must do for the servant what, if placed in  the same situ a t '  1011 

arid under the same circumstances, he would do for himself. There is 
no reason of logic or justice which requires that  he  should do lesq. This 
rule has been applied by us to causes here with great frequency and 
uniformity. W e  have not departed ill the least from its essential prin- 
ciple in a single case that  we are aware of. I t  is  perfectly just to the 
employer and is  required by a proper sense of fairness to the employee. 
I t  is the abstract maxim which we are constantly told should gorern our 
conduct towards our fellow-man in  everyday affairs of life, and i t  is  so 
commendable in  itself as to  call for a strict observance of it when me 
come to the practical discharge of our duties to others, especially those 
in  subordinate positions, and who must depend for their safety up011 
the care of their superiors. . . . We said in Pigford v. R. B., 160 
N. C., a t  pp. 100 and 101:  "It  is we71 undersfood, however, that a n  em- 
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ployer of labor may be heid responsible for directions given o r  methods 
established of the k i d  indicated, by  reason of which c m  employee ti 
injured." (Italics ours.) 

The charge of the court below is not in the record; it is presumed that 
the law applicable to the facts were properly presented to the jury. We 

- 

can find 
No error. 

CEiYTRAL BANK AND TRUST COMPANY v. E. C. JARRETT AND 
CHARLES G. LEE, RECEIVE% OF E. C. JARRETP. 

(Filed 23 June, 1928.) 

Recedvers-Payment of Claims--Secured Creditor May Resort Primarily 
to General Fund. 

Where a bank has secured a deed of trust on lands from its customer 
as a basis for a line of credit, upon the insolvency and receivership of 
the customer, the bank may primarily resort to its proportionate part of 
the assets, available to general creditors in the receiver's! hands, before 
proceeding to realize upon its mortgage security. 

CIVIL ACTION, before Moore, J., at January Term, 1928, of BUN- 
COMBE. 

Merrimolt, Adams & A d a m  a;nd Mark W .  Brown for plaintif. 
Joseph F. Ford and S. G. B e w r d  for defendant. 

BROQDEN, J. The question of law is this: I n  the event of insolvency 
and the appointment of a receiver for a debtor, has a secured creditor 
the right to resort primarily to the general fund for the payment of his 
debt ? 

The defendant, E. C. Jarrett, was engaged in the grocery business in  
Asheville. H e  applied to the plaintiff bank for a line of credit in the 
sum of $19,450. Plaintiff agreed to advance said sum provided Jarrett  
and his wife would execute as security therefor a deed of trust upon 
certain real estate. Thereupon the plaintiff advanced to Jarrett  the 
sum of $19,450, evidenced by notes made or endorsed by Jarrett, all of 
said notes being secured by deed of trust executed by Jarrett  and wife. 
I n  1927 Jarrett  made an assignment for the benefit of :his creditors. 
Thereafter a receiver was duly appointed by the court and the said 
receiver took charge of the assets and property of said debtor. There 
are now in the hands of the receiver certain funds derived from the sale 
of Jarrett's property, other than the land embraced in  said deed of trust. 
The reaI estate described in the deed of trust is amply sufficient to pay 
the amount due plaintiff bank. 
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T h e  general  creditors of J a r r e t t  contend t h a t  t h e   lai in tiff bank mus t  
first exhaust t h e  securi ty  i t  h a s  b y  v i r tue  of sa id  deed of t rus t  before i t  
c a n  part ic ipate  i n  t h e  general fund.  Mrs. J a r r e t t  contends t h a t  the  plain- 
tiff bank mus t  first prove i t s  c laim against t h e  general  f u n d  i n  the hands  
of t h e  receiver a n d  resort t o  the  security only i n  the  event the  general  
f u n d  is  not  sufficient t o  p a y  t h e  claim of $19,450. 

T h e  t r i a l  judge, upon  motion f o r  judgment upon  t h e  pleadings, ruled 
t h a t  t h e  plaintiff was entitled t o  share  p ro  r a t a  i n  the  general f u n d  i n  
t h e  hands  of t h e  receiver t o  t h e  f u l l  amount  of the claim held b y  i t  
before resorting t o  t h e  security. T h e  judgment  so  rendered was a cor- 
rect interpretat ion of t h e  l a w  upon  the  facts  disclosed b y  the  record. 
Winston v. Biggs, 117 N. C., 206, 2 3  S. E., 316;  Bank v. Flippen, 1 5 8  
N. C., 335, 74 S. E., 2 ;  Milling Co. v. Stmenson, 1 6 1  N. C., 513, 77  
S. E., 762. 

There  a r e  other  interesting questions discussed i n  t h e  briefs, b u t  they  
a r e  not per t inent  to  a decision of the  question presented by t h e  pleadings 
a n d  t h e  judgment. 

Affirmed. 

NORTH CAROLINA HIGHWAY COMMISSION v. R. G. RAND AND 
FIDELITY AND DEPOSIT COMPANY, OF MARYLAND. 

(Filed 23 June, 1928.) 

1. Highway-State Highway Commission-Construction of Contracts for 
Constsuction of Road. 

A contract made with the State Highway Commission for the building 
of a certain length of designated highway, for a certain sum, payable in 
monthly installments, within a time limit, with certain provisions for 
extension of time under certain conditions, and giving the Commission, 
through the State Engineer, the power to annul the contract under condi- 
tions showing that the work a s  then prosecuted would not be completed 
within the time limit, i s  an indivisible contract, giving the contractor the 
right to complete his contract after he has partially done so, and except 
by complying with the statutory provisions a s  to giving him notice of 
the unsatisfactory progress of the work by the State Engineer, upon the 
conditions imposed, the contractor is entitled to recover upon a counter- 
claim, in  the suit of the Commission, the profits he would have made upon 
the work left incompleted, upon the giving of the work to another con- 
tractor. 

2. Sam-Termination of Contract. 
Where the right to terminate a contract for the construction of a State 

highway, made with the State Highway Commission, is given to the 
State Engineer, i t  must be exercised by him in accordance with the terms 
of the contract, and not by a subordinate engineer. 



800 I N  THE S U P R E M E  COURT. [I9 5 

3. Principal and Surety-Liability of Surety. 
In determining the question of the liability of the surety on the bond 

of a contractor with the State Highway Commission for default of the 
contractor in building a State highway in accordance with his contract, 
the contract mill be interpreted in the light favorable to the surety when 
i i  doubt as to its meaning reasonably arises from the language used. 

4. Contracts-Construction-Entire and Divisible Contrrwts-Questions 
of Law. 

Where a contract is expressed in clear terms, its construction is a mat- 
ter of law as to whether it is entire or divisible. 

APPEAL by defendants from Warding, J., at September Term, 1927, 
of HAYWOOD. New trial. 

This was a civil action brought by the plaintiff, the fjtate Highway 
Commission, against R. G. Rand and Fidelity and Dep0s.t Company of 
Naryland, for the recovery of the sum of $63,510.50 for alleged breach 
of the contract sued on. 

On 27 July,  1923, the plaintiff and the defendant, R. G. Rand, 
entered into a contract for the construction of a certair road leading 
from Waynesville, N. C., to Pigeon River, i n  Haywood County, known 
as State Highway Project No. 940, "being approximately 7.13 miles 
long and approximately estimated to cost $80,380.00." Pr ior  to this 
time the plaintiff had contracted the construction of this same road to 
dlex'ander & Patton, and the contract between the plaintiff and the de- 
fendant Rand referred to  the  Alexander & Patton contract and made 
certain of its provisions parts of the contract sued on. Following the 
execution of the contract sued on, to wit, on 28 July,  1923, the defend- 
ant  Rand entered into an  indemnity or  guaranty bond in the sum of 
$40,000 with the defendant, Fidelity and Deposit Company of Xary-  
land as i ts  surety, with the usual conditions, and the Surety Company 
was made a party defendant for the purpose of making i t  liable for the 
alleged breach of the contract with Rand. The defendants denied any 
breach of the contract on the part  of Rand, rtlleging that the plaintiff 
breached the contract by placing, without defendants' consent, and with- 
out giving the notices required by the contract, men and equipment in 
charge of one end of the road, thereby rendering it impossible for the 
defendant Rand to perform and complete the (Iontract on his part. For  
this alleged breach of the contract on the part of the plajntiff, the de- 
fendant Rand pleaded a counterclaim and sought recovery of the plain- 
tiff for $20,722 damages. 

The issues submitted to the jury and their answers thereto, were a s  
follows : 

"1. Did the defendant, R. G. Rand, commit a breach of his contract 
with the plaintiff, executed 27 July,  1923, as alleged in the complaint? 
Answer: Yes. 



3. C.] S P R I N G  TERM, 1928. 801 

"2. Did the defendant, Fidelity and Deposit Company of Maryland, 
commit a breach of i ts  indemnity bond, executed for its codefendant, 
R .  G. Rand, on 27 July, 1923, as alleged in the complaint Z L l u ~ ~ v e r  : Yes. 

"3. What  damages, if any, is  the plaintiff entitled to recoyer of the 
defendants by reason of such breach? dnswer :  $24,222, with interest 
from 12 July,  1924. 

"4. Did the plaintiff commit a breach of its contract ~ v i t h  the de- 
fendant, R .  G. Rand, executed 27 July,  1923, as alleged in the answer? 
Answer : No. 

" 5 .  Did the plaintiff commit a breach of i ts  contract with the de- 
fendant, Fidelity and Deposit Company of Maryland, as alleged in the 
answer 2 Answer : No. 

"6. What  damages, if any, i s  the defendant, R .  G. Rand,  entitled to 
recover of the plaintiff br reason of his counterclain~? -1nswer: 
Sothing." 

DEFIKITIO~T O F  TERMS 

"EngineerN-The State Highway Engineer of the State of North 
Carolina, duly authorized by the State Highway Commission, acting 
either directly or through authorized assistants, by whom all explana- 
tions and directions necessary for the satisfactory prosecution and com- 
pletion of the work will be given. 

Quanfities Are Approzimaite Only. The foregoing quailtitics are 
approximate only, being given as a factor for the computation of the 
total amount of bids, upon which basis such bids are to be computed. 
The  State Highway Commission does not expressly or by inlplication 
agree that  the actual amount of work and materials will correspond 
therewith, and reseryes the right to increase or decrease the amount of 
any class or portion of the work and materials as may be deemed neces- 
sary or expedient by the engineer. 

Examination of Plans, Site, etc. Refore submitting a proposal, each 
bidder should make a careful examination of the attached conditions, 
specifications and contract, and fully inform himself as to the quality 
of materials and character of work required, and should further make 
a careful examination of the source of supply for materials, and should 
his proposal be accepted, he will be responsible for each and every error 
in his proposal resulting from his failure or neglect to observe or com- 
ply with these instructions. 

Addifional Work. T h e  contractor shall perform such work, i n  addi- 
tional quantities other than those designated in  the approximate estimate, 
as may be deemed necessary to complete fully the roadway as planned 
and contemplated, and shall receive for such additional work payment 
in  full at the prices shown on the contract and in  the same manner as if 
such work had been included in the original estimate of quantities. 
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Progress of Work. The contractor shall within ten (10) days after 
the award of contract begin and promptly and efficiently prosecute the 
work with a force adequate to complete the project for which he has 
contracted within the time fixed therein for completioi~. Failure to 
comply with this requirement may result in the annulment of the con- 
tract as hereinafter provided. 

Character of Workmen and Equipment. 'The contractor shall at all 
times employ sufficient labor and equipment for prosecuting the several 
classes of work to full completion in the manner and time specified. Any 
person employed by the contractor whom the engineer may deem incom- 
petent or unfit to perform the work shall be at once discharged; such 
persons shall not be employed again on any work which is under the 
jurisdiction of the State Highway Commission. Failure by the con- 
tractor to provide adequate equipment may result in the annulment of 
the contract as hereinafter provided. 

Engineer's Decision Final. I t  is mutually agreed between the parties 
to the contract that to prevent all disputes and misunderstandings be- 
tween them in relation to any of the provisions contained in these 
specifications, or their performance by either of said parties, the engi- 
neer shall be a referee to decide all matters arising or growing out of 
said contract between them, and his decisions shall be final and binding 
upon both parties. 

Time of Complstion. I n  computing the time allowance for complet- 
ing the work, the engineer will allow an additional number of work- 
ing days over and above the time allowance mentioned in the proposal 
equal to the number of working days lost by the contractor after start- 
ing the work, because of conditions which the engineer considers such as 
to prevent the work, and during which days work was actually sus- 
pended or materially impeded. The basis for computing any extra time 
allowance will be the weather record kept by the engineer or his assist- 
ants. I f  the satisfactory execution and completion of the contract shall 
require work or material in greater amounts or quantities than those 
set forth in the contract, the contract time shall be increased in the same 
proportion as the additional work bears to the original work contracted 
for. K O  allowance shall be made for delay or suspension of the 
prosecution of the work due to fault of the contractor. 

Failure to Complete Work on, Time. Should the contractor fail to 
complete the work within the time allowance mentioned in  the proposal 
subject to the above modifications, the engineer will thereafter deduct 
from any moneys due or becoming due to the contractor an amount 
equal to the cost of maintaining the necessary force of mgineers and 
inspectors during the additional time, together with an additional sum 
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of 10:; per annuin of the cost of the construction, i~lcomplete at the 
expiration of the time limit given in the contract, for the additional 
time required, and this amount shall be considered as reasonable liqui- 
dated damages due the State Highway Commission by the contractor for 
his failure to have finished the work within the specified time limits. 

(68) Annulment of Contract. The contract, of which these specifica- 
tions form a part, may be annulled by the State Highway Engineer for 
the following reasons : (1) Substantial eridence that the progress being 
made by the contractor is insufficient to complete the work within the 
specified time. (2) Failure on the part of the contractor to observe the 
requirements of these specifications. ( 3 )  Failure on the part of the 
contractor to properly make good any defects in materials or workman- 
ship that may be pointed out to him by the engineer. 

Before the contract is annulled the contractor and his surety will first 
be notified in writing by the State Highway Engineer of the conditions 
which make annulment of the contract imminent. Fifteen days after 
this notice is given, if no effective effort has been made by the con- 
tractor or his surety to correct the condition complained of, the State 
Highway Engineer niay declare the contract annulled, and notify the 
contractor accordingly. 

Upon receipt of a notice from the State Highway Engineer that the 
contract has been annulled, the contractor shall immediately discon- 
tinue all operations. The State Highway Engineer may then proceed 
with the work in  any lawful manner that he may elect, until it is finally 
completed. When the work is thus finally completed, the total cost of 
the same will be computed. I f  this total cost is less than the contract 
price, the difference will be paid to the contractor. If the total is 
greater than the contract price, the difference shall be made up either 
by the contractor or his surety. 

Mr. C. 31. Upham was State Engineer at the time this controversy 
arose. N r .  J. C. Walker, the District Engineer for the Ninth District, 
where the project in question was located, made arrangements with Mr. 
Dicus and Wardrep about going on the work. From the whole record, 
it appears undisputed that Mr. Upham, the Highway Engineer, did 
not write a letter, issue a notice or give instructions to Mr. Walker or 
in  any way sanction the acts or conduct of Walker or the Highway 
Commission in taking over the contract of the defendant Rand and 
making its performance by him impossible. 

There were sixty-four assignments of error in addenda to record; two 
are withdrawn. 

The other necessary facts and the material assignments of error will 
be considered in the opinion. 
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Attornq-General Byurnmitt and Assistant Attorney-General Ross for 
f h e plaintif. 

J. W. Haynm and Morgan & Ward for defendant, R. G. Rwnd. 
Felix Alley, J. Harry Schisler and S. Rrozun Shepherd for The 

Fidelity and Deposit Company of Maryland. 

CLARIZSON, J. The contract between plaintiff and defendant, R. G. 
Raud, mas to the effect that he was to complettr poject  No 940, approxi- 
mately 7.13 miles, at  the cost of approximately $80,380 of "gravel two- 
course," a graded road with a surface of two courses of crushed stone, 
from Waynesville, N. C., to Pigeon River in Haymood County, N. C. 
Rand's outfit was put on the Woodrow end of the job. The Comn~ission 
to make monthly and final payments, unit prices. Other minor pro- 
visions not necessary to be considered. I t  was in evidence that the 
value of the equipment which R. G. Rand had furnished on the job, was 
between $12,000 and $15,000. The construction of a contract, it is well 
settled, is a matter of law, and the meaning of the terms, if precise and 
explicit, is a question for the court. We think the contract entire, indi- 
visible and not severable. 

I n  Page on The Law of Contracts, part section 2083, p. 3606, it is 
said: "If a contract contains two or more covenants on either side, the 
question arises as to whether i t  is entire or severable. An entire con- 
tract is one the covenants of which have not been separated by the 
parties, and which accordingly cannot be separated by the court. I t  is 
also said to be a contract in which the parties intend that each covenant 
shall be connected with and related to every other covenant. I t  is also 
said to be a contract which is intended to accomplish a single object." 
And again, part section 2088, at  p. 3615-16: "A contract to furnish 
services at a certain price per unit, or to furnish goods at a certain 
price per unit, or to lease property at a certain amount per time unit, 
have each been held to be entire. The fact that separate items are en- 
tered for work and material in a contract for constructing or repairing 
an article, does not show that such contract is severable, ~f such items 
are inserted so as to show the adversary party how the total considera- 
tion was reached. The fact that provision is made for payment in in- 
stallments does not of itself tend to show that the contract is severable, 
unless each installment is apportioned by the parties to a certain por- 
tion of the performance. -4 contract to work for a certain period of 
time at a specified salary is entire, although the salar;? is payable 
monthly." White v. B T O W ~  & Son, 47 N. C., 403; Dula v. ~Yowles, ibid., 
p. 454; Thigpen v. Leigh, 93 N. C., 47; Tussey v. Owen, 139 N. C., 
457; Grocery Co. v. Rag Co., 142 N. C., 174; Steamboat (To. v. Trans- 
porfafion Co., 166 N. C., 582; McCurry i3. Purgason, 170 N. C., 463; 
Halyman v. Davis, 182 N. C., 563; Smith z.. Snzith, 190 N. C., 764. 
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I n  Wooten, v. n'alters, 110 N .  C., at  p. 254, i t  is said: ''A contract is 
entire, and not severable, when by its terms, nature and purpose i t  con- 
templates and intends that each and all of its parts, material provisions 
and consideration, are common each to the other and interdependent. 
Such a contract possesses essential oneness in all material respects. The 
consideration of it is entire on both sides. Hence, where there is a con- 
tract to pay a gross sum of money for a certain definite consideration, 
it is entire, and not severable or apportionable in law or equity. Thus, 
where a particular thing is sold for a definite price, the contract is an 
entirety and the purchaser will be liable for the entire sum agreed to 
be paid. And so also, when two or more things are sold together for a 
gross sum, the contract is not sererable. The seller is bound to deliver 
the XI hole of the things sold, and the buyer to pay the whole price, in the 
absence of fraud. Hence, it has been held that where a cow and four 
pounds of hay are sold for seventeen dollars the contract was entire. 
N r .  Justice Story says that 'the principle upon which this rule is 
founded seems to be that as the contract is founded upon a consideration 
upon the entire performance thereof, if for any cause it be not wholly 
performed the cmus foed&is does not arise, and the law will not make 
provisioil for exigencies against which the parties have neglected to 
fortify themselves.' Such contracts are enforceable only as a whole." 
McIntosh, Cases on Contracts, 609. 

I n  Edwards v. Proctor, 173 N.  C., at p. 43, i t  is said: "When parties 
enter into a contract for the performance of some act in the future, they 
impliedly promise that, in the meantime, neither will do anything to 
the harm or prejudice of the other inconsistent with the contractual 
relation they have assumed. The promisee, i t  also has been said (and 
this seems so to the better reason), has an inchoate right to the perform- 
ance of the bargain, which becomes complete when the time for such 
performance has arrived, and, meanwhile, he has a right to have the 
contract kept open as a subsisting and effective one, as-its unimpaired 
and unimpeached efficacy may be essential to his interests. Clark on 
Contracts (1904), p. 445, 447; Frost v.  Knight, L. R., 7 Exch., 111." 

The general rule is that rescission will not be permitted for casual, 
slight or incidental breach of the contract, but only for such breaches 
as are material or substantial. I t  goes without saying that this depends 
largely on the terms and purposes of the contract and the circumstances 
surrounding the reason for the rescission. 9 C. J., Building and Con- 
structing Contracts, see. 60, p. 724-5; 13 C. J., Contracts, see. 661, 
p. 613; Xoss v. Knitting Mills, 190 N. C. ,  644. 

I n  the present action, the evidence on the part of plaintiff tended to 
show that about two weeks after the contract was signed, defendant, - ,  

R. G. Rand, started setting up equipment. The equipment was not 
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sufficient to complete the work in 150 days, the trucks were five-ton and 
too heavy. There were not enough men to operate the gavel-crushing 
plant nor teams and drivers to engage in common excavating. That he 
was urged to increase his force frequently by plaintiffs' resident engineer 
and the district engineer and to hurry up the work. That 75 of his 
working days had been consumed and approximately 15 to 20 per cent 
of the work covered by his contract had been performed. Plaintiffs' 
witness, George P. Holland, testified: "Mr. Rand built two miles of 
project 940." On cross-examination he said: "I think Wardrep went 
on the job about 10 November; he was also on a basis of costs of every- 
thing plus ten per cent. H e  worked three or four weeks, furnished 
teams and crew to do the rough grading ahead of Mr. IXcus, who was 
doing fine grading and surfacing on the Waynesville end of the job. 
Both Dicus and Wardrep had been put on the job by the State High- 
way Commission. At the time they were put on Mr. Ordway was in 
charge of Mr. Rand's crew, and Mr. Rand's crew was on the project at 
work, grading, getting out gravel and excavating under the terms of the 
contract. After these two men were placed on the R m d  contract I 
think Mr. Rand continued to operate there six weeks." 

On the other hand, the evidence on the part of R. G. Itand tended to 
show that he put $12,000 to $15,000 of equipment on the job; that he 
had made as  great progress as any contractor could under the circum- 
stances. H e  had put down something over two miles of the base course 
and completed one-half of the grading for the entire contract. 

The State Highway Commission put Mr. Wardrep on the west end of 
the project on about 10 November, 1923, and Mr. Dicus on about 
16 November, 1923. They were some three or four miles from where 
Rand's forces were at  work. They placed ti, large force on that end. 
Rand was working on the east end of the project. Rand protested to the 
chairman of the plaintiff Commission, in letter 23 November, 1923 : 
('My position, therefore, under my contract, is that this is an unwar- 
ranted interference." A copy of this letter was sent to defendant, 
Fidelity and Deposit Company of Maryland. I n  letter dated 17 Decem- 
ber, 1923, to chairman State Highway Commission, he states: "I am in 
receipt of your letter of 27 November, 1923, and have taken a few days 
to reply, in  order to give the matter careful consideration. My con- 
clusion is as stated i n  my former correspondence to you that I have a 
valid contract for doing this work, and that I am making a legitimate 
profit under this contract and making fair progress under all the cir- 
cumstances, and, if not interfered with, would continue to make a fair 
progress and would complete the work under the provisions of the 
contract." 
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I n  letter of January, 1924, to chairman State Highway Commis- 
sion, he says: "I am in receipt of your letter of 2 January, in which 
you state that I have abandoned project 940, Haywood County, and 
that i t  has become necessary for you to cancel the contract, with the 
further statement that you are notifying the Fidelity and Deposit Com- 
pany of Baltimore as to your action. This, you state, is in reply to my 
letter of 17 December. You have a statement of my position with refer- 
ence to this contract in my letter of 17 December. I have done nothing 
upon which you could base the inference, much less infer that I had 
abandoned my contract. On the contrary, I have not abandoned this 
contract, but I do say that in placing another contractor on this project 
you were guilty of a breach of this contract, and I so notified you." 
Copy of this letter was sent to Fidelity and Deposit Company of Mary- 
land. 

R. G. Rand testified: "At this time I had plenty of equipment and 1 
was ready and willing to complete the work." I t  was in evidence that 
he had about 45 men on the job. I t  was contended by defendants that 
the project was completed in the time limit under the terms of the con- 
tract of Mr. Wardrep and Mr. Dicus, contractors put on the west end 
of the job by plaintiff, Rand testifying at an increased cost of "35% to 
5570, considering the new work that they added, that and the increase 
in amount of work according to the contract." Plaintiff claimed that 
on account of Rand's breach the additional cost was $63,510.51, and 
that after putting Mr. Dicus and Mr. Wardrep on the project, Rand 
worked on the project some six weeks and quit, and this was done with- 
out legal excuse, and that he abandoned the contract. The testimony is 
voluminous, but the above, we feel, is about the jist. 

I n  Rrady v. O l i ~ e r ,  125 Tenn., 595, 147 S. W., 1135, 1140, 41 L. R. 8. 
(N. S.), 60, 1913 C. Ann. Cas., 376, in  speaking of a partly performed 
building contract which the builder obviously was not going to be able 
to finish at the agreed time, the Court said: "While i t  is clear that time 
is of the essence of this contract, and is a material part of it, we do not 
hold that the complainant can anticipate a failure to perform within 
the time at so remote a period from the time of the performance as in 
this case, and annul the contract, charging the defendant with a disa- 
bility to perform it. Conceding for the purpose of the point, that it was 
impossible for the defendant to do the work within the time, this cannot 
be said to be a total disability to perform the contract, nor such a disa- 
bility as that, if the contract is performed under it, it ~ ~ o u l d  be some- 
thing other and different from the thing contemplated by the parties. 
Certainly the defendant was able to perform the contract by an exten- 
sion of the time limit. There was no defalcation in the grade and 
quality of the work. The defendant was entitled to a pro tanto per- 
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formance for the full time limit, as long as he complied with the specifi- 
cations of the contract in the performance, in order to :reduce his lia- 
bility for the breach. Had he failed to complete the contract within 
the time, he would be liable for such damages as complainant would 
have sustained because of the default, and likewise he was entitled to the 
benefit of all the money he could earn under i t  within the time. The 
complainant was not justified in  doing anything that would increase 
the liability of the defendant, notwithstanding an immaterial breach. I n  
all of the cases which we have seen, where the injured party has antici- 
pated a breach and claimed a default justifying an abandonment of the 
contract, the disability to perform has been total, or the defendant has 
renounced the contract and refused to proceed under it. But those are 
quite different cases to this. The defendant not only had not refused to 
proceed under it, but was actively engaged in its performance. But 
merely because complainant had reason to believe that defendant would 
breach his contract, he was not justified in rescinding i t  in anticipation 
of the breach. I n  order to justify rescission, there must be actual 
default, unequivocal renunciation, or legal disability to pwform." Wil- 
liston on Contracts, Vol. 2, sec. 875 (note), p. 1679. General Supply  
& Const. Co. v. Goelet et al. (Court of Appeals of N. Y.), 148 N. E., 
p. 778, and cases cited. 

The specifications were a part of the contract. Undei* definition of 
terms we find " 'Engineer7-The State Highway Engineer of the State 
of North Carolina, duly authorized by the State Highway Commission, 
acting either directly or through authorized assistants, b j  whom all ex- 
planations and directions necessary for the satisfactory prosecution and 
completion of the work will be given. . . . 'Annulment of Con- 
tract'-The contract, of which these specifications form a part, may be 
annulled by the State Highway Engineer for the following reasons: 
(1) Substantial evidence that the progress being made by the contractor 
is insufficient to complete the work within the specified time. ( 2 )  Fail- 
ure on the part of the contractor to observe the requirements of these 
specifications. ( 3 )  Failure on the part of the contractor to properly 
make good any defects in materials or workmanship that may be pointed 
out to him by the engineer. Before the contract i s  annulled the  con- 
tractor and his surety will first be notified in writing by the State High- 
way Engineer of the conditions which make annulment c f  the contract 
imminent. Fifteen days after this notice is given, if no ~:ffective effort 
has been made by the contractor or his surety to correct the condition 
complained of, the State Highway Engineer may declare the contract 
annulled, and notify the contractor accordingly." 

I t  is contended by plaintiff that the district engineer had the power 
to annul-authorized assistant-but the assistant's power is limited to 
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"all explanations and directions necessary for the satisfactory prosecu- 
tion and completion of the work will be given." No power to annul is 
given him. Then again, this must be read in connection with annulment 
provisions. The contract was made between the plaintiff and defend- 
ants. The higher power made the contract-the contract provision was 
that the State Highway Engineer, a higher power, upon written notice 
could annul it for causes mentioned, not a subordinate-"Notice is  due 
process." This annulment provision by the higher power was for the 
protection of all parties. This annulment must be done by the State 
Highzi~ay Engineer. But in the present case, District Engineer J. C. 
Walker gave no notice, as required, nor did the State Highway Engineer. 
The record discloses that this was never done by either. The mit ten 
notice was never given to R. G. Rand or the Surety Company, as re- 
quired by the contract, by the State Highway Engineer, nor did he 
annul the contract according to its terms. 

Mr. Justice Connor, in Ingram v. Bank, ante, at p. 359, says : "The 
principle stated in Edgerton v. Taylor, 184 N. C., 571, is applicable 
upon the facts of the instant case. I t  is said in the opinion in that 
case: 'Sureties are favored by the law. Their obligations are ordi- 
narily assumed without pecuniary compensation, and are not to be ex- 
tended by implication or construction. They have a right, as we have 
said, to stand on the terms of their contract, and having consented to be 
bound to a certain extent only, their liability must be found within the 
terms of that consent, strictly construed, and i t  has been said to be 
insufficient tbat the surety may sustain no injury by a change in the 
contract, or that it may even be for his benefit.' " Roper Lumber Co. v. 
Lawson, post, 840. 

I n  Page on the Law of Contracts, see. 2609, p. 4583, it is said: "If a 
contract provides for notice, either by its express terms or by necessary 
implication, and either as a condition precedent to the duty of the party 
to whom notice is to be given to perform, or as a condition subsequent to 
terminating rights under the contract, full effect is given to such pro- 
vision, and a substantial compliance therewith is necessary." 

I n  United Stat& v. O'Brim, 220 U. S., at p. 327, i t  is said: "The sole 
material express promise of the contractors was to complete the work 
by 1 July, 1902. If the work was done at  that date that promise was 
performed, no matter how irregularly or within what delays in the 
earlier months. Under its terms the United States was not concerned 
with the stages of performance, but only with the completed result. See 
Bacon v. Parker, 137 Mass., 309, 311. I t s  interest in  the result, how- 
ever, made i t  reasonable to reserve the right to employ some one else if, 
when time enough had gone by to show what was likely to happen, it 
saw that i t  probably would not get what it bargained for from the present 
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hands. But it would be a very severe construction of the contract, a 
contract, too, framed by the United States, to read the reservation of a 
right to annul, for want of a diligence not otherwise promised, as im- 
porting a promise to use such diligenca as should satisfy the judgment 
of the engineer in charge. I t  is one thing to make the right to continue 
work under the contract depend upon his approval, another to make his 
dissatisfaction with progress conclusive of a breach. I n  this case it was 
admitted that there was time enough left to finish the work under the 
contract when the defendants were turned off. I t  would be a very harsh 
measure to pronounce the contract broken when but for the prohibition 
of the United States the defendants might have done the work in time." 
~ i n c i n k t i  N .  0. & T. P. Rai lway  Co. v. Fide l i t y  & Deposit CO.  of 
Md., 296 Fed., p. 298. O n  notice-see Rodemer v. Hazlehurst  & Co., 
9 Gill (Md.), p.. 288; Georgia R. & B. Co. v. Hass, 127 Ga., p. 187. 

I n  Cincinnatz N .  0. & T. P. R y .  Co. v. Fidelity Co., $:up.ra, under a 
contract for the construction of a railway track compliance with the 
requirement that railway chief engineer of construction certify to the 
railway that the contract was not progressing satisfactorily and that 
contractor was in  default, held a condition precedent to railway's exer- 
cise of the right to take over and complete the contract on contractor's 
account. 

The defendants prayed the court to give the following instruction: 
"If the jury shall find from the evidence that the plaintiff failed to give 
to the defendants, through the State Highway Engineer the written 
notices required by section No. 68 of the printed contract, and  shall fur- 
ther find that without having given such written notices the plaintiff 
entered upon the construction of the road in question by placing thereon 
hands and equipment without the consent of the defendants, then the 
court charges you that such acts and conduct on the part of the plaintiff 
would be a wrongful interference with the defendants' right under said 
contract, and would constitute a breach of the contract by the plaintiff, 
and it would, therefore, be your duty to answer the fourth and fifth 
issues 'Yes.' " 

The refusal to give this instruction, under the facts and circumstances 
of this case, we think, was error, and defendants entitled to a new 
trial. A provision in a contract may be waived. Page on the Law of 
Contracts, see. 2664, p. 4687. 

Brogden,  J., in B i d e r  v. Bri t ton ,  192 N. c., at p. 201, says: "A writ- 
ten contract may be abandoned or relinquished: (1)  By agreement be- 
tween the parties; (2) by conduct clearly indicating such purpose; ( 3 )  
by the substitution of a new contract inconsistent with the existing con- 
tract. Redding v. V o g t ,  140 N.  C., 562; Lipschufz  v. JVeathmly, 140 
N. C., 365; Public  Uti l i t ies  Co. v. Bessemer Ci ty ,  173 N.  C., 482; 



N. C.] S P R I N G  T E R M ,  1928. 811 

Faust v. Rohr,  167 N. C., 360." N a y  v. Getty, 140 N .  C., 310; Palmer 
v. Lowder, 167 N.  C., 331. 

I n  Ailcen, v. Insurance Co., 173 N .  C., at  p. 403, i t  is said:  '(It is true, 
as asserted by counsel, that  what amounts to abandonment is a question 
of law, just as what is negligence is a question of law; but whether there 
was a n  abandonment, o r  whether there was negligence, i n  any particular 
case is  a mixed question of law and fact, the judge declaring what is the 
law and the jury finding what are  the facts and applying the law to 
them." 

Mr. Justice Holmes, i n  Po-rto Rico v. Title Guaranty & S. Co., 227 
U. S., a t  p. 382, closes his opinion with these words: ('If, within the 
time allowed for performance, the plaintiff made performance impos- 
sible, i t  is  unimaginable that  any civilized system of law would allow i t  
to recover upon the bond for a failure to perform.'' 

W e  have not considered the other assignments of error;  they may not 
arise on another trial. 

F o r  the reasons given there must be a 
New trial. 

HAGOOD, JR., AND SALLIE W. HAGOOD, EXECUTORS OF THE ESTATE 
nr. w. HAGOOD, DECEASED, V. R. A. DOUGHTON AS COMMISSIONER 
REVENUE OF THE STATE OF NORTH CAROLIKA. 

(Filed 23 June, 1928.) 

1. Taxation-Transf er Taxes--Nature and Constitutionality. 
A statute imposing a tax upon the transfer of the estate of a decedent 

is not an inheritance tax, but a tax upon the right of devolution and 
transfer of property situate in this State, and is ralid and constitutional. 

2. Same. 
Our State statute in basing the amount of t a s  upon the right to dis- 

pose of property situate in this State by will, etc., upon the amount 
deductible by the Federal statute for the benefit of the State, is not in- 
cluded in the amount to be received by the State as an estate or in- 
heritance tax, but in addition thereto, and is not objectionable as an 
imposition of an arbitrary or capricious tax inhibited by Article I, sec. 17, 
of our State Constitution, or the Fourteenth Amendment to the Constitu- 
tion of the United States. 

3. Same. 
Section 6, ch. 80, Public Laws of 1927, referring to the Federal statute 

allowing the State eighty per cent of the amount taxed by the Federal 
Government as a tax for the transfer of property by will or descent, is 
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not objectionable on the ground that the amount of the ta.x is to be ascer- 
tained by reference to the Federal statute, or that the State statute au- 
thorizing it is not complete in itself. 

4. Sam-Interference with Federal Taxing Powers. 
Section 6, ch. 80, Public Laws of 1927, by taxing the right to dispose of 

by will or devolution property situate in this State, does not interfere 
with the right of the Federal Government, or impose a burden upon it 
in the exercise of the power to tax the value of the estate. 

5. Statu-nstruction-Intent of Legislature. 
Where it is clear that a relative or qualifying word used in a statute 

would defeat the legislative purpose by referring it to its last antecedent, 
it will be so construed in relation to other words of the statute as to 
carry out the intent of the Legislature. 

APPEAL by plaintiffs from Cranmer, J., at February Term, 1928, of 
WAKE. 

The plaintiffs and the defendant having agreed to the submission of 
a controversy without action under C. S., 626, submit thc. following as a 
case agreed, the facts hereafter set forth being those upon which the said 
controyersy depends : 

1. That W. W. Hagood died on 8 July, 1927, a citizen and resident 
of the State of North Carolina, leaving a last will and tesi,ament wherein 
the plaintiffs were appointed as executor and executrix of his said will. 

2. That W. W. Hagood, Jr., and Sallie W. Hagood hsve duly quali- 
fied as executor and executrix of the estate of the late W. W. Hagood 
and as such are plaintiffs in this action. 

3. That R. A. Doughton is Commissioner of Revenue of the State of 
North Carolina, and as such is defendant in this action. 

4. That the General Assembly of North Carolina did by an act, rati- 
fied on 9 March, 1927, enact a certain statute entitled "An act to Raise 
Revenue," known as chapter 80 of the Laws of 1927; and the following 
is a copy of section six of said act, hereinafter referred to as the "Estate 
Tax Statute," the said section being in words and figures as follows, to 
wit : 

"(a) B tax in addition to the inheritance tax imposed by this schedule 
is hereby imposed upon the transfer of the net estate of every decedent 
dying after the enactment of this act whether a resident or nonresident 
of the State. This tax shall be equal to that full percentage of the 
Federal tax, levied upon the same estate, allowed as a credit by the 
United States for payment of said tax to the State of North Carolina. 

"(b) I f  the United States should discontinue the imposition of any 
estate, inheritance, legacy, or succession taxes, then in lieu of the tax 
levied in this section, a tax equal to eighty per cent (SO:&) of that im- 
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posed in the Federal 'Revenue Act of 1926' upon the transfer of net 
estates of decedents shall be levied and collected by the State of North 
Carolina. 

"(c) The administrative prorisions of this schedule, whererer appli- 
cable, shall apply to the collection of the tax imposed by this section. 
The anlourit of the tax as modified by subdivision (a)  of this section 
shall be computed in full accordance with the Federal law in force at 
thc time of the death of the decedent, or, in case the Federal Govern- 
ment does not then impose such a tax, then in accordance with the 
estate tax law as contained in the Federal 'Revenue Act of 1926.' " 

5 .  That upon the death of the plaintiffs' testator inheritance taxes 
in the amount of $10,001.31 became due and payable by the plaintiffs to 
the defendant and the said taxes have been paid in full. 

6. That the Federal Government has assessed a Federal estate tax of 
$8,324.86 upon the transfer of the plaintiffs' testator's estate and has 
allowed a credit of eighty per cent of said assessment for taxes paid by 
plaintiffs to the State of North Carolina. 

7. That the defendant claims and contends that by virtue of the 
estate tax statute, to wit, subdivision (a)  thereof, upon the death of 
the plaintiffs' testator a North Carolina estate tax equal to eighty per 
cent of the Federal tax levied upon the same estate, to wit, the sum of 
$6,659.89, became due and payable and is now due and payable by the 
plaintiffs to the defendant. 

8. The plaintiffs claim and contend that the estate tax statute does 
not impose any tax upon them whatsoever; that the tax assessed under 
that portion of the estate tax statute now operative, to wit, subdivision 
(a )  thereof, is a tax equal to the percentage of credit allowed by the 
Federal Government on its estate tax for the estate tax paid to the State 
of S o r t h  Carolina upon the transfer of the same estate; that the full 
percentage of credit allowed by the Federal Government, to wit, eighty 
per cent of the Federal estate tax, was allowed to the plaintiffs by the 
Federal Government on account of the inheritance taxes paid by them 
to the State of North Carolina; that no credit was allowed by the Fed- 
eral Government for an estate tax, if any, due and assessed by the State 
of Korth Carolina upon the transfer of the plaintiffs' testator's estate 
and that, therefore, no tax is imposed upon the plaintiffs by the estate 
tax statute. 

9. The plaintiffs further claim and contend that if the court should 
adopt the construction placed upon the estate tax statute by the defend- 
ant that the estate tax statute and all taxes due and assessed thereunder 
are invalid and illegal in that the said statute violates the Constitution 
of the United States and the Constitution of the State of North 
Carolina. 
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10. That the plain$iffs claim and contend that the said statute is un- 
constitutional upon the following grounds : 

(a )  That the tax as prescribed in the said statute is solely measured 
by and dependent upon the amount of credit given by the Federal Gov- 
ernment for taxes paid upon the transfer of the same estate to the State 
of North Carolina, and that the said tax is, therefore, tm interference 
with and a burden upon the exercise of the taxing power and policies 
of the government of the United States contrary to the Constitution of 
the United States and of the Constitution of the State cf North Caro- 
lina, particularly of Article I, section 5 thereof. 

(b) That the tax as prescribed in the said statute is solely measured 
by and dependent upon the amount of credit given by thl. Federal Gor- 
ernment for taxes paid upon the same estate to the State of North Caro- 
lina, and that the rate of tax so deduced bears no reasonable proportion 
to the value of the exercise of power that is taxed. Therefore, (1) the 
rate of tax prescribed is purely arbitrary and capricious, having no 
reasonable relationship to the purposes and policies of taxation and 
amounts to the taking of property without due process of law in viola- 
tion of the provisions of the Fourteenth Amendment to the Constitution 
of the United States and Art. I, see. 17 of the Constitution of the State 
of North Carolina; ( 2 )  the classification resulting from the operation 
of the said act as to the persons who shall pay said tax and the amount 
of tax to be paid is not based upon any reasonable diflerence or dis- 
tinction, but is arbitrary and capricious and deprives those upon whom 
the tax falls of equal protection of the laws contrary to the provisions of 
the Fourteenth Amendment to the Constitution of the TJnited States; 
( 3 )  that the amount or rate of tax is arbitrarily fixed without reference 
to the value of the exercise of the power that is taxed but by a standnrd 
bearing no relationship thereto or to the purposes or pcdicies of taxa- 
tion and transcends the limitations arising from those fundamental 
conceptions of free government which underlie all constitutional systems 
contrary to the Constitution of the United States and the Constitution 
of the State of North Carolina. 

11. The defendant claims and contends that the tax imposed by the 
estate tax statute now operative, to wit, subdivision (a )  thereof, amounts 
to eighty per cent of the Federal estate tax levied upon the transfer of 
the same estate without any regard to the amount of inheritance taxes 
paid upon the transfer of estate to the State of North Ca~.olina or with- 
out any regard to the ratio of the Federal estate tax to the North Caro- 
lina inheritance taxes. 

12. That the defendant claims and contends that the said statute does 
not contravene the constitutional provisions of either the Constitution 
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of the Cnited States or of the State of North Carolina, and that the 
said statute is legal, valid, and enforceable. 

13. That the controversy between the plaintiffs and the defendant de- 
pendent upon the facts hereinbefore set forth is that the defendant con- 
tends that by virtue of the estate tax statute the plaintiffs are indebted 
to the defendant in the sum of $6,659.89 for the estate tax assessed as 
hereinbefore stated, and the plaintiffs contend that the estate tax statute 
imposes no tax upon them whatsoever, but that if the court should 
construe the statute so that it did levy a tax upon the plaintiffs, that 
the said estate tax statute is illegal and invalid as hereinbefore stated, 
and that the plaintiffs are not indebted to the defendant in any sum 
whatsoever. 

Upon the foregoing facts the judge of the Superior Court, being of 
opinion that section 6, chapter 80, Public Laws 1927, is not repugnant 
either to the State or to the Federal Constitution, adjudged that the 
plaintiffs are indebted to the defendant by virtue of the "Estate Tax 
Statute" in the sum of six thousand six hundred and fifty-nine and 
89/100 dollars ($6,659.89). The plaintiffs excepted to the judgment 
and appealed to the Supreme Court. 

Donnom fir. Spencer for plaintiffs. 
Attorney-General Brummitt and Assistant Attorneys-General Sash  

and Siler for defendant. 

Xnanm, J. The controversy between the parties grows out of a differ- 
ence of opinion as to the constitutionality and correct interpretation of 
an act of the General Assembly imposing a tax upon "the transfer of the 
net estate of every decedent dying after the enactment of the act, whether 
a resident or nonresident of the State." Public Laws 1927, ch. 80, see. 6. 

A transcript of the statute appears in the statement of facts. The tax 
imposed is an estate tax and is additional to and distinct from the in- 
heritance tax provided for in the same schedule. The parties differ in 
their construction of the latter part of subdivision (a )  : "This tax shall 
be equal to that full percentage of the Federal tax, levied upon the same 
estate, allowed as a credit of the United States for payment of said tax 
to the State of North Carolina." The method of computation is given 
in subdivision (c) : "The amount of the tax as modified by subdivision 
(a )  of this section shall be computed in full accordance with the Federal 
law in force at  the time of the death of the decedent, or, in case the 
Federal Government does not then impose such a tax, then in accord- 
ance with the estate tax law as contained in  the Federal Revenue Act 
of 1926." 
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On 10 November, 1925, the National Committee on Inheritance Tax- 
ation published a report to the National Conference on Estate and In-  
heritance Taxation recommending that the credit provision of the Fed- 
eral law then existing should be extended to allow a credit of all in- 
heritance taxes paid to the several states up to eighty per cent of the 
Federal tax. Under the act of 1924 the allowable credit could not ex- 
ceed 25 per centum of the tax thereby imposed. U. S. Compiled Statutes, 
see. 63364/5a. I t  was said that among the desirable objec~s to be accom- 
plished by an extension of the provision would be a practical diminution 
of duplicate taxation by the Federal and State Goverrments and, if 
Congress should change the law so as to impose a reasonable burden 
upon estates, a strong incentive for all the states to promote uniformity 
by adjusting their rates so as to realize neither more nor less than the 
amount credited on the tax payable to the Federal Government. A part 
of these recommendations is included in the amended Federal act of 1926. 
This act, in lieu of the tax prescribed by Title 111, of this Revenue Act 
of 1924, imposed upon the transfer of the net estate of (every decedent 
dying after the enactment of the act, whether a resident or nonresident 
of the United States, a tax equal to the sum of certain defined per- 
centages of the value of the net estate, to be determined in the mode 
provided by the statute. The section allowing a credit for taxes paid 
the state is in these words: "The tax imposed by this section shall be 
credited with the amount of any estate, inheritance, legacy, or succession 
taxes actually paid to any state or territory or the District of Columbia, 
in respect of any property included in the gross estate. The credit al- 
lowed by this subdivision shall not exceed 80 per centum of the tax 
imposed by this section, and shall include only such taxes as were 
actually paid and credit therefor claimed within three years after the 
filing of the return required by section 304." U. S. Compiled Statutes, 
sec. 63365/sa (a) ,  (b).  

The plaintiffs say that the estate tax imposed by the General Assembly 
in 1927, equals the credit allowed by the Federal Government on its tax 
less the amount of inheritance taxes paid to the State of' North Caro- 
lina, and as the inheritance taxes which the plaintiffs have paid the 
State exceed the credit allowed by the Federal Government on its tax, 
the State statute does not impose upon the plaintiffs any tax what- 
soever-that is, that the tax imposed by the General Assembly equals the 
amount in which the existing inheritance tax laws of i;he State fall 
short of the credit allowable under the Federal law. I t  is contended that 
the statute automatically makes the total inheritance and estate taxes 
payable to the State equal the allowable credits and that the tax is to 
be levied only when these taxes are less than the determinable credit. 
The defendant, on the other hand, assails the position of the plaintiffs 
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and insists that  the State law imposes an  estate tax which i s  equal to 
the credit allowed by the Federal law unaffected by the amount of any 
estate, inheritance, legacy, or succession taxes paid to the State. 

I n  considering these conflicting views we must keep in mind the 
spirit and purpose of the statute and the nature of the tax it was in- 
tended to levy, it being conceded that  the statute imposes some form of 
transmission or succession tax. 

"Succession duty is a tax  placed on the gratuitous acquisition of 
property which passes on the death of any person, by means of a transfer 
(called either a disposition or a devolution) from one person (called the 
predecessor) to another person (called the successor). Property charg- 
able v i t h  the tax is called a succession." Hanson's Death Duties, 40. 
It is  said by Dos Passos in his work on Inheritance Tax  Law, sec. 1, 
ct seq., that  the system or policy of taxing inheritances, legacies, and 
successions is not of modern origin; that  it is in force as a fruitful  
source of rerenue anlong all European states and has existed in England 
for more than a century; that  the right to take by will or from in- 
testates is a mere privilege of the  municipal law; and that  the tax is a 
burden imposed by government upon gifts, legacies, inheritances, and 
successions, whether of real or personal property passing to certain per- 
sons by will, by intestate law, or by any deed or instruinent made inter 
~ - i r - o s ,  intended to take effect a t  or after the death of the grantor. The  
tax is not in~posed upon property in the ordinary sense of the term but 
upon the right to dispose of i t  or to receive it-upon its transmission by 
will or descent. Cnited Btates v. Perhins, 163 I T .  S., 625, 41 L. Ed., 287. 
I11 K n o ~ l t o n  v. Xoore,  l i 8  U. S., 41, 44 L. Ed., 969, X r .  Justice Whi te ,  
after reviewing authorities relating to the question, announced the fol- 
lowing conclusion of the Cour t :  "Although different modes of assessing 
such duties prevail, and although they have different accidental names, 
such as probate duties, stamp duties, taxes on the transaction, or the act 
of passing of an estate or a succession, legacy taxes, estate taxes, or  
privilege taxes, nevertheless tax lams of this nature in all countries rest 
in their essence upon the principle that  death is  the generating source 
from which the particular taxing power takes its being, and that  i t  is  
the  power to transmit, or the transmission from the dead to the living, 
on which such taxes are  more immediately rested." 

An i~iheri tance tax is laid on the transfer or passing of estates or  
property by legacy, devise, or intestate succession; it is not a t ax  on the 
property itself, but on the right to acquire it by descent or testamentary 
gift. Xagoun 1 % .  Bank,  170 C. S., 283, 42 L. Ed., 103'i; Minot v. TT'in- 
t h r o p ,  162 Mass., 113, 26 L. R. A., 259; 8. v. Alston, 94 Tean., 674, 
28 L. R. A, 178. The  State tax i s  levied by virtue of a right granted 
and controlled by the State lam; but the right of the Federal Govern- 
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ment to impose an estate tax exists by virtue of the excise tax power con- 
ferred by the Constitution of the United States-a distinction which is 
recognized in the section under consideration. Laws 1927, ch. 80, sec. 
6 ( a ) ;  New Ywk T w t  Co. v. Eisner, 256 U. S., 345, 65 L. Ed., 963. 
"The Federal estate tax is not a tax on inheritances but an impost upon 
estates, levied before anything reaches the beneficiary. Theoretically 
this tax is on the transfer from the dead to the living imposed upon 
the right of the decedent to transmit his property and not upon the 
right of the beneficiary to receive it." Gleason and Otis Inheritance 
Taxation (3  ed.), 3 ;  4 Cooley on Taxation (4  ed.), sec. 3721. 

The plaintiffs' analysis of the section just cited is this:  The statute 
admits the existence of inheritance taxes, and the words "This tax" 
and "said tax" signify the estate tax levied under the State law, so that 
the latter part of section 6(a)  should be construed as if it read as fol- 
lows: "The North Carolina estate tax shall be equal to that full per- 
centage of the Federal tax levied upon the same estate, allowed a3 a 
credit by the United States, for the payment of the North Carolina 
estate tax to the State of North Carolina." I t  is therefrom argued that 
the Federal Government has not allowed the plaintiffs an 80 per cent 
credit upon its tax for the payment of the estate tax under the State 
law, the credit having been allowed only for payment of inheritance 
taxes; that no basis has been laid for the apportionment between the 
two State taxes of the credit allowed by the Federal Government; and 
that the most reasonable construction of the statute is that the tax it 
levies equals the entire credit allowed by the Federal Government for 
the payment of taxes to the State less the amount of inheritance taxes 
paid to the State. 

Construed literally the statute is not free from doubt. The legislatire 
intent, we think, is less obscure. The statute went into effect 9 March, 
1927. I t  should be interpreted in view of the fact that an inheritance 
tax, but no such estate tax as the statute provides for, had previously 
been paid to the State. Of this fact the General Assembly had full 
knowledge. The question raised by the appellants is whether "this tax" 
and "said tax'' as used in the latter clause of section 6(a)  should be 
construed as referring to the estate tax which the section imposes or 
whether "said tax" has reference to the inheritance tax previously paid 
the State. Should the statute be given a strict interpretation or one 
which has regard to the legislative intent? Where such intent is ap- 
parent it may not be defeated merely because not defined in the most 
complete and accurate language. I f  the words employed are ambiguous, 
or admit of more than one meaning, they are to be taken in such a 
sense as will effectuate the object of the s t a t u t e t h e  reason being that 
its intended operation is not to be impaired by the use of inaccurate 
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or improper terms. Black on Inter. of Laws, 151; Fortune v. Comrs., 
140 h'. C., 322; S. v. Johnson, 170 N. C., 685; S. v. Eamhardt,  ibid., 
725; S. v. Bell, 184 N. C., 701. I t  is not improbable that the Legisla- 
ture intended that the words "said tax" in the last line of section 6(a)  
should qualify the words "inheritance tax" in  the first line. "The rule 
that a relative or qualifying word refers to its last antecedent is not 
invariable. I t  will yield to the evident sense and meaning of the statute. 
. . . Particularly where a relative or qualifying phrase cannot be 
applied to its immediate antecedent without producing absurd results, 
or violating the evident purpose of the Legislature, the rule requiring 
such reference must be rejected; and in such a case, the phrase may be 
made to qualify any other part of the statute to which the intention of 
the Legislature, so far as it can be discovered, would seem to make it 
applicable." Black on Inter. of Laws, 223. For the present purpose, 
however, this question may not be important. I t  was manifestly not the 
purpose of the General Assembly in enacting section 6 to tax nothing 
more than the difference between the full percentage of the Federal tax 
allowed as a credit for the "payment of said tax to the State" and the 
amount of the inheritance tax or the inheritance and estate tax, when 
less than the credit allowed. I t  is true that since the enactment of the 
Federal Revenue Act of 1926, several of the states have imposed the tax 
only on the amount by which eighty per cent of the estate tax payable 
to the United States under the act shall exceed the aggregate amount of 
all estate, inheritance, legacy and succession taxes paid to the states; 
but section 6(a)  imposes an estate tax equal to the full percentage of the 
Federal tax allowed as a credit by the United States for payment of 
"said tax" to the State, without any deduction whatever. Herein is the 
distinction between our statute and that of some other states. I t  is con- 
ceded, as contended by the plaintiffs, that the rate of taxation beginning 
at $100,000, the lowest sum taxable, increases until a point is reached 
where the State inheritance tax equals 80 per cent of the Federal estate 
tax and then diminishes until the percentage of increase on $10,000,000 
is approximately the same as on $200,000; but the inequality of opera- 
tion is due to the percentage of tax laid upon the several amounts tax- 
able under the Federal statute and is equally forceful as an objection to 
its constitutionality. Moreover, it has been said that all systems of tax 
legislation produce unequal and unjust results in individual instances 
and if inequality in result must defeat the general law, then taxation 
becomes impossible. 1 Cooley on Taxation (4 ed.), see. 223. 

This construction of the statute involves the question of its constitu- 
tional sufficiency. I t  is contended by the plaintiffs that the statute thus 
construed is an attempted exercise of power by taxation which burdens 
and conflicts with the operation of the Federal law, and, as said in 
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Weston v. City Coun~cil of Charleston, 7 Peters, 449, 7 L. Ed., 481, 
"The powers of a state cannot rightfully be so exercised as to impede 
and obstruct the free course of those measures which the governnient 
of the states united may rightfully adopt." I t  is urged specifically that  
this construction of the statute in effect annuls the Federal act-that 
the latter gives the taxpayer the credit and that  the former takes it away 
from him, and that  whatever the language in which the statute is framed, 
it is in reality a tax upon the credit given by the Federal law. The fact 
that the tax levied by section 6 ( a )  upon the transfer of the decedent's 
net estate is equal to  the full percentage of the Federal tax alloned 
as  a credit does not necessarily import taxation of the credit itself. The  
statute taxes, not the interest to which some person succeeds on a death, 
but the interest which ceased by reason of the death. 4 Cooley on Tax- 
ation ( 4  ed.), sec. 1722. The credit given by the Federal statute is the 
measure adopted by the State for determining the amount of the t a s  to 
be levied under section 6, as the estate tax. I t  is said, however, that the 
standard employed by the State law does not attempt to leach tlie value 
of the thing upon which the tax purports to be levied. The  Federal 
estate tax is assessed by the Federal Government upon the basis of a 
valuation determinable under the Federal statute. Wheu the valuation 
is thus ascertained and the Federal estate tax is assessed and the credit 
is allowed, the value of the thing taxed by the Sta te  is definitely fixed. 
The standard of valuation is therefore not arbitrary. Section 6 (b )  
provides tha t  if the United States should discontinue the imposition 
of any estate, inheritance, legacy, or  succession taxes, then in-l ieu of 
the tax levied in this section, a tax equal to 80 per cent O F  that imposed 
in the Federal ((Revenue Act of 1926" upon the transfer of net estates 
of decedents shall be levied and collected by the State. I n  Galc~ston Ry. 
CO. ?;. Texas, 210 U. S., 217, 52 L. Ed., 1031, the act in question under- 
took to impose upon railroad corporations and other psrsons owning 
or controlling any line of railroad in the Stzite a tax equal to one per 
cent of their gross receipts if the line of railroad mas ~vhc~lly within the  
State. The  appeal was prosecuted mainly on the  ground that  the law 
upon which the action was based was an attempt to regulate conlrnerce 
among the States. I t  v a s  held that  the statute levying the tax amounted 
to  an attempt to regulate interstate commerce, the Court ~bserving that  
there was no substantial distinction between a tax ((equal to" one per 
cent of tlie gross receipts and a tax of one per cent of the gross receipts, 
except as the former phrase was the index of an actual attempt to reach 
the property and to let the interstate traffic alone, and that  no such 
attempt had been found or anything to qualify the  plain inference from 
the statute, taken by itself. The  statute considered in Sorthu~es fevn  Life 
Insuvance Co. c. Wisconsin, U. S., , 72 L. Ed., 65, purported 
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to inipose upon erery company, corporation, or association within the 
State an annual license fee of three per centum of its gross income from 
all sources. etc. The  tax was levied upon the company's entire gross 
income including interest on United States bonds. I t  mas held that  to 
this extent the tax was an  imposition upon the bonds themselves and 
vent  beyond the power of the State, and that there is a clear distinction 
bctwcen a tax measured by gross returns and one which depends upon 
diridends or net receipts. I n  Gillespic 1 , .  OX,lahoma, 257 U. S., 501, 
66 L. Ed., 338, it  appears that  the statute therein construed undertook 
to l e y  a tax  upon an  instrumentality used b ~ -  the United States in carry- 
ing  out duties to the Indians that  it had assumed. So it was in  Pan- 
ha~zr l lc  Oil I 'o .  7,. J l i s s i s s i p p i ,  Advance Sheets, 14  May, 1928. The de- 
cision in L\-orfh D u k o f a  P .  l innson,  215 U. S., 515, 54 L. Ed., 307, was 
l m c d  upon the groulid that the requirement of the State law that  re- 
ceipts for the payment of the Federal internal revenue tax  upon the 
business of selling intoxicating liquor be registered and published a t  the 
holder's expense placed a burden upon tlie lawful taxing power of the 
riiited States. -1s n e  read them neither these cases nor others cited in 
the appellants' brief on this point lead to the conclusion that the tax 
laid hg the State law is arbitrary and illegal because dependent upon 
tlie crctlit give11 thc taxpayer by operation of the Federal law. I t  is 
also a l~pa re r~ t ,  in our opinion, that section 6 ( a )  does not deny the plain- 
tiffs due process of law or the equal protection of the laws. Fire Asso- 
cic t f io~l  P .  -\-tics 170rX., 119 c. S., 110, 30 L. Ed., 342; Keelhey t . .  S e l v  
1-01-X., 222 U. S., 523, 56 L. Ed., 299; Tt'he~ler .c. Sohrner, 223 U. S., 
533, 53 L. Ed., 1031; Sic.l;el c. Cole, 256 lZ. S., 223, 65 L. Ed., 900; 
Nfr21i)itis c. RIJPY, 268 U. S., 137, 69 L. Ed., 884. 

I t  has been said that statutes of this nature are unconstitutiorial as 
i n r o l ~ i n g  an unlawful delegation of legislative power. Stated in an- 
otlicr forill, tlie contei~tiori is that  their validity depeiids upon the legis- 
lati011 of some other state, and that  they are therefore not in and of 
theiiise1~-es a complete expression of the legislative will. This contention 
has heen sustaintd in one state. Bu t  in all other states where this ob- 
jcction n as urged the constitutionalitg of the statutes i11 this regard has 
hteli uplield. 1-1 C'. J., Al 1268. 

There can be no doubt, n e  take it, of the State's right to levy an 
estate tns, although a siinilar tax is imposed on the value of the net 
estate under the Federal law. The two do not coristitute objectionable 
or prol~ibited douhle taxation. T o  co~istitute such taxation the two taxes 
must be imposed on the same property, by the same state or  government, 
during the same taxing period, for tlie same purpose. Indirect dupli- 
cate taxation is not objectionable. I Cooley on Taxation ( 4  ed.), see. 
223, ef seq.  I t  will be observed that  tlie State  la^^ declares that i n  de- 
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termining the clear market value of property taxed under its provision 
there shall be deducted Federal estate taxes and estate and inheritance 
taxes paid to other states. See People v. Northam Trust Co., 7 A. L. R., 
709, and Annotation; Re Miller, 16 A. L. R., 694, and Annotation; 
Hollis v. Jackson, 23 A. L. R., 849, and Annotation; Tax Commission 
v. Lampecht, 31 A. L. R., 985, and Annotation. 

Upon the agreed statement of facts appearing in the record we are 
constrained to hold that the statute enacted by the General Assembly 
of 1927 (ch. 80, sec. 6) is not repugnant to any provision of the State or 
Federal Constitutions. The judgment of the Superior C'ourt is 

dffirmed. 

MARY SHEPARD, LAURA HUGHES, WASHINGTON BRYAN, AND WAR- 
DEKS AND VESTRY OF CHRIST EPISCOPAL CHURCH OF NEW BERN, V. ALICE H. 
BRYAN, EXECUTRIX OF THE ESTATE OF JAMES A. BRYAN, AND CHARLES 
S. BRYAN AND ALICE H. BRYAN, INDIVIDUALLY. 

(Filed 23 June, 1928.) 

1. Wills--Righta and Liabilities of Legatees and Devis-Demonstra- 
tive B e q n h .  

In disposing of a large estate by will, consisting of real and personal 
property, the testator devised by a certain item of his will to several 
legatees certain various amounts of money, to be paid by his executrix 
"out of the income from'' his estate at her convenience, followed later by 
a general residuary clause: Held, construing the testator's intent from 
the whole written instrument, the legacies so given in the item were 
demonstrative bequests payable in money out of the gross income of the 
entire estate, bearing interest from one year after the qualification of the 
executrix, and any deficiency occurring is chargeable against the resid- 
uary legatee. 

2. Same. 
A demonstrative legacy is a bequest of money or other fungible goods, 

charged upon a particular fund so as not to amount to a gift of the COTPILS 

of the fund, or to evince an intent to relieve the general estate from lia- 
bility in the event the fund fail, and so described as to be indistinguish- 
able from other things of the same kind. 

CLARKSON, J., not sitting. 

APPEAL by defendants from Harris, J., at November Term, 1927, of 
CRAVEN. Modified and affirmed. 

Action by plaintiffs as legatees under the will of James A. Bryan, de- 
ceased, to compel an accounting by the defendant executrix and the 
payment of the legacies bequeathed in the third item of said will. The 
plaintiffs filed their complaint and the defendants filed separate answers, 
Alice H. Bryan in both her individual and her representative capacity. 
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James A. Bryan, a resident of Craven County, died on 30 January, 
1923, leaving a will, dated 20 February, 1918, and probated 21 Febru- 
ary, 1923, in the office of the clerk of the Superior Court of Craven. 
The following are the material items: 

Second. "I direct that my just debts shall be paid by my executrix, 
and to this end I hereby authorize and empower her to sell and make 
title to a sufficiency of my timber and trees with the usual rights of way 
and terms of years to cut and remove the same to pay said debts, or she 
may sell in fee simple enough of my country lands to pay same and to 
make title to same, and I hereby charge my country lands with the pay- 
ment of all my debts, so that said debts shall not have to be paid out of 
my personal estate." 

Third. "I give and bequeath to my niece, Laura Hughes, $5,000; to 
my brother, Washington Bryan, $10,000; to my friend, Miss Mary 
Shepard, $2,000; and $5,000 to the Wardens and Vestry of Christ 
Protestant Episcopal Church of New Bern, N. C. All bequests in this 
item to be paid by my executrix out of the income from my estate and 
at the convenience of my executrix." 
Sixth. "I give and bequeath to my beloved wife, Alice H. Bryan, all 

the capital stock that I shall own in the National Bank of New Bern, 
S e w  Bern, N. C., at my death (my present holdings consisting of 501 
shares standing in  my own name, and one share standing in the name 
of Henry R. Bryan, J r . ) ;  also 100 shares of the capital stock of the 
First National Bank of Durham, N. C. ; also all my capital stock in the 
Atlantic Coast Line Railroad Company; also all my capital stock in the 
United States Steel Company or Corporation; also all the moneys due 
me at the time of my death by the Virginia Trust Company of Rich- 
mond, Va., and the Union Trust Company of New York City, and the 
National Bank of New Bern, New Bern, N. C., and any other bank or 
trust company; also all moneys that may be found in the iron safe in 
my library and in my lock box in the vault of the National Bank of 
New Bern; also all my horses, carriages, wagons, carts and harness." 

Tenth. "All the rest and residue of my property of every kind and 
nature and wheresoever situate, not hereinbefore disposed of, I give, be- 
queath and devise to my beloved son, Charles S. Bryan, and to my be- 
loved grandchildren, Gray Bryan, Mary Bryan and Margaret Bryan, 
share and share alike." 

I n  the fourth item there is a legacy to each of certain servants; in the 
fifth, to the testator's daughter-in-law; in the seventh, a devise of the 
mansion and lot to his wife for life, with remainder in fee to the 
testator's son, Charles S. Bryan; in the eighth, a bequest of books, 
silver, etc., to his wife; and in the ninth a gift to her of a lease and 
rental made by him to the Craven Chemical Company. 
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The case was referred to J. C. Clifford, who made a report contain- 
ing his findings of fact and conclusions of law. Exceptions were filed, 
and all the findings of fact were approved by the judge, except the 
eighth, ninth, seventeenth, nineteenth, and twenty-second, which were 
modified, and all the conclusions of law affirmed, except the fourth, 
whicli also was slightly modified. 

The material facts were found to be these: 
3. According to the inventory of the executrix, the testator's real 

estate at  the time of his death was valued a t  $202,000, and his personal 
property at  $311,000. 

4-3. According to the inventory filed with the Commisr~ioner of Reve- 
nue and the finding of the referee and judge, a fa i r  ralue of the real 
estate was $237,600 and of the personal property $198,27464. 

6. In addition to the personal property, stocks and bonds of the total 
d u e  of $150,491. 

7. The testator's indebtedness, not including commissions to the ex- 
ecutrix, was $135,347.37, and the net ralue of the estate at  the time of 
the decedent's death was $411,389.36. 

8. The testator owned 30,000 or 40,000 acres of timber lands, a part of 
which m s  sold, and he and the purchaser agreed on ,an adjustment 
whereby the testator received from the Blades Lumber Company $100,- 
000, of which $25,000 was paid in  cash and the residue oE $75,000, rep- 
resented by notes of the company, has since been paid, a portion thereof 
after the testator's death, and all these payments were credited upon 
the purchase price of lands sold to the Pamlico Lumber. Development 
Company. After the death of the testator the executrix rnade a further 
contract with the Blades Lumber Company by which $25,000 additional 
mas to be paid for other timber to be cut. 

9. Subsequent to the execution of the will and prior to his death 
testator sold 30,000 acres of timber land or country land to the Pamlico 
Lumber Company at  a recited consideration of $360,000, part of which 
was paid to testator in cash, certain commissions allowed, leaving a 
balance represented by notes payable to the testator i n  the sum of $322,- 
000, these being secured by mortgage or deed of trust on the land con- 
veyed. All of these notes were disposed of during testator's lifetime, 
with the exception of $129,560, included in  tho inventory of the ex- 
ecutris and the notes of J. B. Blades Lumber Company scbt forth in the 
inventory of the executrix. 

10. The testator owned other country lands, not yet sold, of the value 
of $27,250. 

11. A11 the James City property, i. e., all the 600 acre:; not included 
in  tho leasehold estates or in the rillage propw, is coun t r ,~  land, of the 
value of $75,000. 



X. C.1 SPRING TERN, 1928. 823 

12. The  testator mas indebted to his son, Charles S. Bryan, in an 
amount ~vhich was agreed to  be $107,534.12, and the executrix delivered 
to said Charles S. Bryan notes payable to the estate i n  the sum of 
$136,954.62, and he  receipted for i t  as follows: I n  payment of the in- 
debtedness of the estate to him, $107,534.12; in payment of legacies to 
him and his children, $29,420.50. 

13. This compromise was made in good faith. 
14. P r io r  to this, Charles S. Bryan's children had conveyed to him 

their interest in the testator's estate. 
1.7. Alice H. Bryan, the executrix, has receired in cash, or in notes 

treated and disposed of as cash since the death of her testator, includillg 
the notes delivered to Charles S. Bryan, $242,432.04, including $11,174, 
money borrowed by the executrix 

16. Tlle executrix has disbursed and distributed, including the $136,- 
954.62 in notes delivered to Charles S. Bryan, the sum of $236,278.98. 

17. There has  come into the hands of the executrix from dividends, 
rents, arid interest collected, the sum of $65,303.20. I n  addition to 
these, the executrix has receired on notes, money, etc., the sum of 
$29,073.48, all of which are accruals of the estate since the testator's 
death, not including any sum for the notes delivered to Charles S. Bryan. 

18. Tlle total expense charged by the executrix against this income 
is  $53,563.44, consisting of items set out i n  the referee's report. 

19. Included in the receipts of the executrix since the death of the 
testator is  $3,295, interest, dividends, etc., due a t  the time of his death, 
but collected thereafter, and neither of the accounts for expenses of the 
estate includes commissions for the executrix or any unpaid sums due to 
attorneys. 

20. One-third of the expense should be allocated to property specifi- 
cally devised. 

21. The  lands mortgaged to secure the notes of the Pamlico Lumber 
Company in the sun1 of $129,560 were sold under the mortgage and pur- 
chased by Charles S. Bryan for $150,000, an  expense account of $13,000 
lui~-iiig been incurred in the sale, so that  Charles S. Bryan received less 
than the principal and interest of his debt. 

22. The total receipts were $246,432.04. The  disbursements, riot in- 
cluding unpaid attorneys' fees or commissions, embrace expenses which 
should be allocated to property specifically devised. 

The conclusions of law are as  follo~vs: 
1. I t  is apparent from an  inspection of the will and from the facts 

found by the referee that  the major part  of the assets of the estate which 
were capable of yielding interest, profit, or dividend, were specifically 
drvised. In  the opinion of the referee the specific bequests and devises 
of interest-bearing property were intended to carry to the beneficiaries 
thereof the interest, profits and diridends, as well as the c.orpzts of the 
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property so bequeathed or devised; that it is illogical to hold that the 
testator intended by the word "income" used in item third of the will, to 
restrict the payment of the bequests therein set forth to the compara- 
tively small income derived from property not specifically bequeathed or 
devised. The referee, therefore, concludes that in directing that the be- 
quests mentioned in item third should be paid out of the income from 
his estate, meant to direct that the same be paid out of the gross income 
of his estate coming into the hands of his executrix not specifically be- 
queathed or not necessary to pay debts or charges of administration. 

2. That the authority given to his executrix in said item of the will 
to pay said legacies at  her convenience should, in the opinion of the 
referee, be construed as authorizing her to pay the same in the orderly 
administration of the estate and within a reasonable time, considering 
all the circumstances surrounding the estate. 

3. That the bequests set forth in item third of the will partake of the 
nature of demonstrative bequests or legacies as construed by the referee 
and it was the intention of the testator that the same should be paid 
within a reasonable time, notwithstanding the failure of sufficient funds 
in any definite source designated from which the same were to be paid. 

4. That the executrix shall be recharged, if necessary, to pay the 
bequests mentioned in item three of the will, with the following items, 
to wit : 

Bequest paid to residuary legatee ..................... ..$29,420.59 
. . .  Inheritance tax paid State of North Carolina 8,176.41 

A just proportion of the carrying expenses 
charged to properties specifically bequeathed 
as set forth in finding of fact Nos. 18, 19 
and 20 ..................... ...... . . . . . . . . . . . . . . . . . . . . . . . . . .  16,140.48 

Total deductions. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ..$53,737.39 

which would leave a surplus in the hands of the executrix with which to 
pay legacies mentioned in item three of the will. 

5. I t  was the duty of the executrix under the direction of item two of 
the will if necessary to sell all of the country real estate set forth in 
findings of fact Nos. 10 and 11, and the debts having been paid out of 
the personal estate, and a legacy in the sum of $29,420.50 haring been 
paid to the residuary legatee, and the residuary legatee being one and 
the same person, to wit, Charles S. Bryan, the referee is of the opinion 
that the legatees mentioned in item three of the will have a right in 
equity to have the country land remaining unsold as set forth in find- 
ings of fact Nos. 10 and 11, subjected to sale by the executrix under the 
order of the court to place assets in her hands with which to discharge 
said legacies. 
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6. The referee is of the opinion and so concludes, that Charles S. 
Bryan, the residuary legatee and devisee, received of the executrix the 
bequest of $29,420.50, charged in equity as trustee to return the same 
into the estate to the extent that such return might be necessary in 
order to pay the bequests mentioned in item third of the will. 

7. The referee concludes finally that the plaintiffs and each of them 
are entitled to recover of the executrix the respective bequests set forth in 
item three of the will, with interest, the same to be diminished, however, 
by any State tax properly assessable against such legatee, and which tax 
has been discharged by the executrix. 
8. That they are entitled to an order that all of the country land or 

so much thereof as may be necessary be sold with which to discharge 
said judgment. 

9. That they are entitled to a judgment and order of the court re- 
quiring Charles S. Bryan to return into the estate the sum of $29,420.50, 
or so much thereof as may be necessary to discharge this judgment. 

10. That in  the event of the discharge of said judgment by the execu- 
trix, that she is entitled to be reimbursed out of any funds or assets 
charged with the payment of debts or legacies which would otherwise go 
into the hands of the residuary legatee. 

Upon the foregoing facts and conclusions of law i t  was adjudged 
that the plaintiffs recover the amount of their respective legacies, with 
interest; that they be paid by the executrix from any funds she has in 
hand belonging to the estate of the testator, and if such funds are in- 
sufficient for this purpose, that Charles S. Bryan repay to the execu- 
trix the sum of $29,420.50, the amount of the legacy paid him and his 
children, and to him as assignee of his children; and, further, that the 
executrix be required, if necessary, to sell and dispose of the country 
lands for the payment of the judgments rendered in favor of the plain- 
tiffs, i t  appearing that the executrix has paid off and discharged a large 
amount of the indebtedness out of the testator's personal estate; also 
that the executrix, after paying the judgments, shall be reimbursed out 
of any funds or assets charged with the payment of debts and legacies 
which would otherwise go into the hands of the residuary legatees, etc. 

The defendants excepted and appealed. 

Cowpe~, Whitulcer & Allen for Alice H.  Bryan. 
Ward & Ward for Alice H.  Bryan, Executrix. 
Stephen C. Bragaw and Thomas D. Warren for Charles 8. Bryan. 
Erne& M.  Green for Anna G. Bryan (widow of Washington Bryan) 

and Mary Shepard. 
Noore & Dunn for Laura Hughes and Wardens and Vestry of Christ 

Episcopal Church. 



828 IS THE S U P R E M E  COURT. [I95 

A ~ a a r s ,  J. As affecting the controversy, legacies may be divided into 
three classes: General, specific, demonstrative. Are the bequests named 
in tlie third item of the will specific or  demonstrative? T o  this para- 
mount auestion most of the exceutions have direct or indirect relation. 
11 general legacy is a bequest which is chargeable generally upon the 

testator's personal estate, and is not so given as to be distinguishable 
from other parts of the estate. XcGuire 2'. Evans, 40 X. C., 269; 
Graham 2.. Graham. 45 K. C.. 297: Smith v. Smith. 192 N. C., 687. 

A specific legacy is  the bequest of a particular thing or money speci- 
fied and distinguished from all of the same kind, as of ,I horse, a piece 
of plate, money in  a purse, stock in  the public funds, a security for 
monev, which would immediately vest with the assent of the executor. " ,  
Graham r .  Graham, supra; Smifh v. Smith, supra. 
-1 demonstrative legacy is a bequest of money or other fungible goods, 

charged upon a particular fund in  such a way as not to amount to a 
gift of the corpus of the fund, or to evince an intent to relieve the gen- 
eral estate from liability, in case the fund fail, and so described as to 
be indistinguishable from other things of the same kind. Rapfisf Cni- 
zsersif!/ c. ljorden, 132 N. C., 476, 488; Croom v. Si'l~ifficld, 45 N. C., 
143; Kc17,y 1.. Richardson, 100 Ala., 584; Annotation, 11 L. R. A. 
(S. S.), 61. Such legacies "are called demonstrative, and, like general 
legacies, a re  gifts of mere quantity, but difler from these by being re- 
ferred to a particular fund for payment. They are so f a r  general that, 
if the particular fund be called in  o r  fail,  the legatees w 11 be permitted 
to receive their legacies out of the general assets; yet so fardpecific as 
not to be subject to abatement, with general legacies, on a deficiency of 
assets. They are thus specific i n  one sense and pecuniary in another; 
specific, as given out of a particular fund, and not out of the estate a t  
large; pecuniary, as  consisting only of definite sums of money, and not 
amounting to a gift of tlie fund itself, or any aliquot par t  of it, the 
mention of the fund being considered rather by way of demonstration 
than conditioii-rather as showing hon. and by what mc.ans the legacy 
may be paid than whether i t  shall be paid at all. Smifh v. Fifzgerald, 
3 Ves. & B. (Eng.) ,  2 ;  Ward on Legacies, 21. A familiar instance 
given in the case last cited is a bequest of ten pounds which J. S.  owes 
to t h e  testator; when in truth J. S ,  does not owe any such money, the 
gift fai ls;  but if he gives ten pounds, and wills that  the same be paid 
out of the money he has in a certain place, or out of a particular debt 
due him, the devise is good, notwithstanding there should appear to be 
no nioney in  the place or no such debt owing. The distinction seems to - 
be this:  I f  n legacy be given with reference to a particular fund, only 
as pointing out a convenient mode of payment, i t  is  considered deinon- 
strative, and the legatee will not be disappointed, though the fund 
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totally fail. Bu t  where the gift is  of the fund itself, i n  whole or i n  part ,  
or so charged upon the object made subject to i t  as  to s h o ~  an  intent to 
burden that  object alone witll the payment, i t  is esteerrled specific, and 
concequently, liable to be adeemed by the alienation or destruction of 
the object. I n  this, as i n  other questions springing from the construc- 
tion of wills, the intention of the testator is  principally to be ascertained, 
ant1 it is said to be necessary that the intention be either expressed in 
reference to the thing bequeathed, or otherwise clearly appcar from the 
will to constitute a legacy specific. I f  it  be manifest there n a s  a fised 
a i d  independent intent to g i r e  the legacy, separate and distinct from the 
property designated as the source of payment, the legacy mill he deemed 
general or demoiistrat i~e,  though accompanied by a, direction to pay it 
out of a particular estate or fund specially named." TTTalls L ) .  Stelctr~f, 
1 6  P a .  St., 275, 281. 281. 

Each of the legacies in  item three is a bequest of money charged upon 
a particular f u i ~ d ,  not amounting to a gift of the corpus, a i ~ d  I?  so de- 
xckbed as to be illdistinguisllableis1ial from other things of the same kind. 
We must, therefore, ascertain ~vhetller the xi11 manifests an  intention to 
reliere the estate froin liability if the fund fail-that is, whether the 
testator intended to  make the particular fund, not merely the primary, 
but the asclusire source of payment. On this point R a p t i s f  Cn ive r s i f z i  
c. B o d e n ,  s u p r a ,  is not decisire, the iten1 therein construed expressly 
proriding for the payment in money of any rleficiellcy in the bonds, 
stocks, and evidences of debt which n-ere designated as  the primary 
source. Tlie appellants contend that the income is the only f u l ~ d  out of 
nhich  these Icgacies can be paid: that  the testator's dominaut purpose 
a ~ i d  intention was to keep intact his personal property and his city and 
suburban real property for his  wife, h i i  son, and his grandchildreu; 
a d  to permit notlling to interfer(> \\it11 his plan. The intention, l l o v  
ever, is that  nhicli is  express~cl in the will and not that  which m q -  h a w  
existed in  the maker's n ~ i n d  if at rariance wit11 the obrious meailing of 
liis I\-ords. JICIVPT u .  - l ~ ~ I i i n t ~ ~ ? j ,  184  K. C., 393. Col~ceding that the 
i ~ ~ t e n t i o n  is controlling, we should nerertheless bear i11 mind the leaning 
of the courts against construillg doubtful terms into a specific gift,  
because tllc gift is  lost upon the failure of the fund from any cause, and 
because it is not subject to the equitable principle of q u a l i t y  by nbate- 
nlent. P e r r y  v. Xa.ui~e11, I 7  K. C., 488, 503. R e  should remember, too, 
that an intention to make a bequest specific must not only be clear 
( - l f tGu i r e  1'. Ecans ,  s u p r a ) ,  but must either be expressed in reference 
to the legacy, or  must otherwise plainly appear from the will. I n  the 
third item we find nothing inconsistent with the position that  "the 
income f rom my estate" was pointed out as the primary, but not the 
esclusiw, fund out of w11ich the bequests are to be paid. Neither the 
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word 'Lexclusive" nor any of its synonyms was used to qualify the gifts 
or to circumscribe the fund. 52 L. T. N. S., 754. The terms of these 
bequests are not final, of course, but we arrive at  the same conclusion 
when we explore the whole will in search of the expressed intention. I n  
our opinion the testator had no doubt that all the legacies would be 
paid. According to the inventory filed by the executrix, he left an 
estate valued at  more than $500,000-real estate, $202,000, and personal 
property, $311,000; he made provision for the payment of his debts; 
with the exception of about $25,000, he gave his entire estate to his wife 
and son; the legatees named in item three were given $22,000. True, 
the legacies in  question were to be paid at  the convenience of the execu- 
trix-a clause having regard to the necessity of delay in collecting the 
income from time to time, but not conferring upon the executrix au- 
thority to pay the legacies or to withhold payment in  her unlimited dis- 
cretion. Our conclusion is that the bequests appearing in  the third 
item of the will are demonstrative and not specific. 

Are these legacies to be paid out of the gross or the net income of the 
estate? The judge concurred in  the referee's conclusion of law that the 
testator did not intend to restrict payment of the legacies to the income 
derived from property not specifically devised or bequeathed, but that 
the gross income not necessary to pay debts or charges of administra- 
tion and not specifically bequeathed was chargeable with the payment. 
"Income" is defined as "that gain or benefit (usually measured in 
money) which proceeds from labor, business or property." Whether i t  
imports gross or net income usually depends on the context and the sub- 
ject-matter; for example. "an annuity to be paid from the income of 
my property," is held to be a charge upon the gross income. This, we 
think, is the sense in which the word was used in item three. I t  will be 
noted that these are not gifts of the income from his estate (40 Cyc., 
1879), but gifts of money to be paid out of the income. The intention 
was to make these legacies a charge upon the gross income of the entire 
estate. 

I f  there is a failure of the fund from which payment of the legacies 
is to be derived, what is the consequence? Liability to ademption is a 
distinctive feature of a specific legacy; and, as already indicated, a 
demonstrative legacy is so far  specific that i t  is not liable to abatement 
with the general legacies upon a deficiency of assets, except to the extent 
that it is to be treated as a general legacy after the application of the 
fund designated for its payment. Baptist University v. Borden, supra. 
Treated in  this sense and to this extent as general, the legacies in item 
three, if the fund fail, must be paid with other general legacies out of 
the residuary estate, if sufficient for this purpose. 28 R. C, L., 300, 
see. 279. 
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While the legacies in item three are demonstrative, they are also pe- 
cuniary in the sense that they are to be paid in  money; and the general 
rule is that pecuniary legacies bear interest from the end of one year 
after the testator's death. Hart v. Williams, 77 N .  C., 426; Moore v. 
Pullen, 116 N. C., 284. This rule of law was not modified by the phrase 
"to be paid at  the convenience of my executrix." As to the date from 
which the interest runs the judgment is free from error. 

For  the purpose and to the extent of satisfying the aggregate amount 
of these legacies, the executrix is chargeable with the gross income re- 
ceived by her from the estate of the testator since her qualification; and 
in case of a failure'of this fund (which seems to be incompatible with 
the finding of facts), the residuary estate may be resorted to in  order 
to make good the deficiency, total or pro tanto, including return of the 
legacy of $29,420.50 paid by the executrix to Charles S. Bryan. 

We understand the judgment to provide that if the income has been 
diverted or improperly used for purposes to which other funds or 
property should have been applied, the funds or property intended for 
or properly applicable to these specific purposes may be substituted pro 
tanto for the diverted income, and in this conclusion we discover no 
error. 

Our opinion is:  
1.  he legacies in item three are demonstrative. - 
2. That they are made a charge upon the gross income of the entire 

estate. 
3. I f  the fund fail, the residuary estate is chargeabIe with the de- 

ficiency. 
There are many exceptions to the court's findings of facts, but if there 

is any evidence to support the several findings, they are not subject to 
review on appeal to this Court; and we cannot conchde that either of 
them is without supporting testimony. Conclusions of law are sustained 
except in the respects in which the judgment is modified, and the judg- 
ment as modified herein is affirmed. 

Modified and affirmed. 

ADAMS, J. The trial judge made an order allowing the executrix 
certain commissions and attorneys' fees and held that each allowance is 
a reasonable charge against the estate. Charles S. Bryan excepted and 
appealed. Upon the facts disclosed, the allowances are' not so excessive 
as to require a reversal of the order as a matter of law. 

Affirmed. 

CLARKSON, J., not sitting. 
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WILLIAJI JOHlUSOS AXD WIFE, MAGGIE JOHNSON, Y. R. G. FRY, 
SHERIFF OF,>IOORE COUNTY, N. C., ASD K. R. HOYLE. 

(Filed 23 June, 192%) 

1. Adverse Possession-Xature and Requisites. 
Adverse possession sufficient to ripen title is the escll.~sive use of the 

claimnnt for twenty years. continuously taking the esclusire benefitc: such 
ns the land in question is capable of yielding, under known and visible 
metes and bounds. C. S., 430. 

2. Same--Presumption of Title out of State. 
I t  is not required that the plaintiff in an action to recover lands by 

twenty years adverse possession, C. S., 430, should show title out of the 
State, except in cases of protested entries, etc., when the State is not a 
11arty to tlie ncTion. C. S., 426. 

3. Judgments-Liens-Property Subject to Execution. 
JThere n judgment debtor has lost title to lands by adverse l~ossession 

of another, C. S., 430, prior to the acquisition nnd registratiou of the 
jutlgment, tlie judgment creditor is not entitled to execution on the locus 
i ) ~  quo, tlie judgment debtor having no title a t  the time of the judgment, 
;1nd this result is not affected by the giving of a deed by the debtor to 
the clnimant, wl~ich was not registered until after the judgment. C. S., 
614, 42S, 3309, known as tlie Connor Act, hart> 110 al?plicntioll. 

 PEAL by plaintiffs from O g l e s b ~ ,  J., a t  December l'ernl, 1987, of 
MOORE. Reversed. 

This is a controversy r i t hou t  action. C. S., 626. The  agreed state- 
ment of facts is  as follo~vs: 

"1. That  K. R. Hoyle recorered judgment against one Alex Evans 
for $200, with interest from 22 September, 1920, before Jesse Fry ,  5. P., 
~vliich was duly transcribed and duly docketed and indextld in the office 
of the clerk of the Superior Court of Moore County as (Judgment No. 
1233.2, on 22 October, 1920. 

2. That  the said Ales Evans appealed therefrom to the Superior 
Court, and upon a hearing in  the Superior Court thereon the judgment 
of the justice of peace was affirmed and judgment rendered in favor of 
I<. R. Hoyle for the sum of $200, with interest f rom 22  September, 
1920, together with the further costs of said appeal and the trial, the 
same har ing  been docketed and indexed on 12 December, 11921, as Judg- 
ment No. 13002. 

3. Tha t  Evander M c I ~ e r ,  in 1886, entered into possession of the lands 
hereinafter described under one Ben Hicks, who was then the owner 
thereof, but did not receive a deed therefor from h im;  and the said 
Hicks conreyed said land to  one Alex Evans  subsequent to 1886, and 
prior to 1592; and said deed to Alex Evans was duly recorded in 1892; 
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that  there was admitted to probate and registered in Book 93, at page 65, 
on 30 Korember, 1923, a warranty deed from Ales Evans to Evander 
X c I r e r  for  the following described land:  Adjoining tlle land of Easter 
Richardson, Cooley Cameron and others, in the town of Southern Pines, 
on the west side of NcDeed's Creek, beginning a t  a stake the corner lots 
4 and 5, running thence north 3715, 100 feet to a stake, coyner lots 
4 and 5, Eaglesfield's l ine;  thence with the line of tlle Eaglesfield lot 
north 33 east 119 feet to a stake; thence south 60 east 93 feet to a stake 
the east corner of lots 4 and 5 ; thence south 33 west 150 feet to the begin- 
ning;  that  said deed recited a consideratioll of $75, and bore date of 
14 X a v ,  1892, and was executed and delivered on 14  l l a y ,  1892, the 
grantee named therein having already entered said lands six years prior 
to said date and haying remained in possession thereof, and he and those 
claiming under him ha re  continuously since the date of the deed in 
1592, occupied and used the same claiming thereunder to be the owiers 
thereof. 

4. That  there was admitted to probate and registered in  Book 92, a t  
page 28, on 30 Kovember, 1923, a warranty deed from Evander AlcIver 
and Amy McIver, his wife, to Elicia A. Blue, for tlle following lands: 
I11 McPuTeill's Towiship, adjoining the lands of Easter Richardson and 
others in West Southern Pines, Xoore County, Sort11 Carolina, brgin- 
niiig at a stake in James Torrence's line and running thence N. 3715 
west 133 feet to a stake in the old Eaglesfield l ine;  thence with the 
Eaglesfield line north 33 east 30 feet to a stake; thence 60 east 133 feet 
to a stake in  Torrence's line; thence with said Torrence's line south 33 
west 50 feet to the beginning; that  said deed recites a consideration of 
$10 and lore and affection, and bcaring date of 10 Xay ,  1907; and the 
said Elicia A. Blue immediately entered into possession of the same 
and occupied and claimed the same thereunder as her own until the 
execution of the deed described in the next paragraph, the northern por- 
tion thereof measuring approximately 50 by 100 feet, adjoining the 
Eaglesfield line, being embraced in the deed from Ben Hicks to Alex 
Evans and from Alex E r a n s  to Erander  McIrer,  described in the ncxt 
preceding paragraph. 

5 .  Tha t  on 10 December, 1919, Elicia A. Blue by deed recorded 
19 December, 1919, convcyed to plaintiffs, W. M. Johnsoii and wife, the 
same land conveyed to her and that  plaintiffs have occupied, used and 
claimed the same thereunder sirice said date. 

6. That  Evander N c I r e r  has conreyed to persons other than plaintiff 
all the balance of the lands conwyed to him by Alex Evans. 

7. That  by the judgments docketed prior to  the judgment of K. R. 
Hoyle, and also prior to the docketing thereof the homestead of Alex 
Evans was allotted and the escess sold (the lands described in the deed 
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from Alex Evans to Evander McIver not having been levied on under 
said execution, and not having been sold thereunder, or included in  the 
homestead of Alex Evans). 

8. That the plaintiffs claim to be the owners in fee simple of the lands 
described in the statements of facts, free and clear of any lien by reason 
of the judgment of the defendant, K. R. Hoyle, and the right to have 
K. R. Hoyle's claim removed as a cloud on title and to an injunction, 
and that the said defendant, K. R. Hoyle, claims an interest therein 
and a lien on the portion derived from Alex Evans by virtue of the 
docketing of the judgment against Alex Evans hereinbefore described, 
and has caused execution to issue thereon, and has placed the same in 
the hands of R. G. Fry, his codefendant, who is the duly elected and 
acting sheriff of Moore County, and who will, unless restrained there- 
from, sell the same to satisfy said execution. 

9. That the judgment of K. R. Hoyle against Alex Evans is unpaid." 
The judgment of the court below, after reciting certain facts, is as 

follows : "The court being of the opinion, and so holding, that by failure 
of the parties to record the deed from Alex Evans to Evander McIver, 
and from Evander McIver to Elicia A. Blue until after the docketing of 
said judgment against Alex Evans, the said judgment became a lien 
upon said lands, and that the possession of the grantees under said deeds 
was not adverse, but was subordinate to that of Alex Evans until the 
registration of said deed; it is decreed, ordered and adjudged: That the 
judgment of the defendant, K. R. Hoyle is a valid lien upon the lands of 
the plaintiff; that the motion of the plaintiff for a restraining order 
against the defendant be and the same hereby is denied; and the de- 
fendant, R. G. Fry, sheriff, is directed to proceed in  said execution or an 
alias execution on such judgment, to make sale of the lands claimed by 
plaintiffs and embraced in the deed from Alex Evans to Evander 
McIver." 

Johnson and Johnson for plaintiffs. 
Hoyle Le. Hoyle for defendmts. 

CLARKSON, J. This is an action brought by plaintiffs against defend- 
ants to remove cloud from plaintiffs' title, C. s., 1743, and restrain a 
sale under execution. 

''Walker, J., in Christman v. Hilliard, 167 N .  C., 4, speaking to this 
statute, says: 'The beneficial purpose of this statute is to free the land 
of the cloud resting upon i t  and make its title clear and indisputable so 
that it may enter the channels of commerce and trade unfettered and 
without the handicap of suspicion.'" Plotkin v. Bank, 188 N .  C., at  
p. 715. 
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The record discloses from the agreed facts that :  
(1) Ben Hicks owned a certain piece of land in Moore County, N. C. 

Evander McIver went into possession of the land in 1886 under him, but 
received no deed from said Hicks. 

(2) Ben Hicks, subsequent to 1886 and prior to 1892, conveyed said 
land to Alex Evans, which deed was duly recorded in 1892. 

( 3 )  Alex Evans on 14 Nay, 1892, executed and delivered a warranty 
deed to said land to Evander Mclver; the deed recited a consideration 
of $75, the said McIver "having already entered said lands six years 
prior to said date and having remained in possession thereof and he and 
those claiming under him have continuously since the date of the deed 
in 1892 occupied and used the same, claiming thereunder to be the 
owners thereof." 

(4)  Evander McIrer and Amy McIver, his wife, on 10 May, 1907, 
made a warranty deed to Elicia A. Blue, consideration $10 and love and 
affection, for a part of said land deeded Evander McIver by Alex Evans. 
She '(immediately entered into possession of the same and occupied and 
claimed the same thereunder as her own until "she, on 10 December, 
1919, by deed duly recorded on 19 December, 1919, conveyed the same 
land to plaintiffs and they "have occupied, used and claimed the same 
thereunder since said date." 

(5) That Evander McIver has conveyed to persons other than plain- 
tiffs all the balance of the lands conveyed to him by Alex Evans. 

( 6 )  K. R. Hoyle, the defendant, has a judgment duly docketed and 
indexed on the judgment docket in the Superior Court of Moore County, 
on 12 December, 1921, against Alex Evans for $200, and interest from 
22 September, 1920, and costs, which constitutes a lien, on any land 
owned by Alex Evans at the time or thereafter acquired, for ten years. 
See C. S., 614. 

(7) The warranty deed made, executed and delivered by Alex Evans 
on 14 May, 1892, to Evander McIver was not registered until 30 No- 
vember, 1923, and the deed from Evander McIver and wife, Amy 
McIver, to Elicia A. Blue was not registered until 30 November, 1923. 

The present action was commenced 20 June, 1927. 
Evander Evans and those to whom the land in controversy has since 

been deeded have occupied and used said land, claiming thereunder to be 
the owners thereof, since 14 May, 1892. The judgment of K. R. Hoyle 
was docketed 12 December, 1921, some 28 years after the deed was made 
from -4lex Evans to Evander McIver, which was not recorded until 
30 November, 1923, after the Hoyle judgment was docketed 12 Decem- 
ber, 1921. 

I s  the E. R. Hoyle judgment a valid lien on the land superior to plain- 
tiffs' title? We cannot so hold. 
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T o  solve the question lye must construe the following :statutes: 
C. S., 426 is as follows : "In  all actions involving the title to real prop- 

erty title is conclusively deemed to be out of the State unless i t  is tr par ty  
to the action, but this section does not apply to the trials of protested 
entries laid for the purpose of obtaining grants, nor to actions instituted 
prior to 1 May, 1917." 

C. S., 425: "When a person or those under whom he claims is and 
has been in possession of any real property, under k n o m  and visible 
lines and boundaries and under colorable title, for seren gears, no entry 
shall be made or action sustained against such possesscr by a person 
having any right or title to the same, except during the seven years next 
after his right or title had descended or accrued, who in  default of 
suing within that time shall be excluded from any cl l im thereafter 
made; and such possession so held is a perpetual bar against all persons 
not under disability." 

C. S., 429 : "No action for  the recovery or possession of real property 
shall be maintained, unless i t  appears that  the plaintiff, or those under 
m-horn he claims, was seized or possessed of the premises in question 
within twenty years before the commencement of the  action, unless he 
was under the disabilities prescribed by law." 

C. S., 430: "No action for the recovery or possession of real property, 
or the issues and profits thereof, shall be maintained when the person in  
possession thereof, or defendant i n  the action, or those under whom he 
clainis, has possessed the property under known and visible lines and 
boundaries adversely to all other persons for twenty years: and such pos- 
session so held gives a title i n  fee to the possessor, against all persons 
not under disability." 

C. S., 3309: "KO conveyance of land, or contract to convey, or lease 
of land for more than three years shall be valid to pass any property, as 
against creditors or purchasers for a valuable consideration, from the 
donor, bargainor or lessor, but from the registration thereof within the 
county where the land lies." The  proviso not material. This is known 
as the Connor Act. 

I n  X o o w  7'. Xiller, 179 N. C., at p. 398, i n  reference to .R. S., 426, it is  
said:  "It is well recognized that, in actions of this character, a litigant 
on whom rested the burden of the issue, suing for a small piece of land, 
with a view only of showing title out of the State, was called on to 
establish the location of some old grant ,  often of much larger boundary. 
Ancient of date, with the vitnesses who could speak directly to the 
facts dead, many of the marks and monuments of boundary destroyed or 
obliterated, i t  was an effort entailing much cost and expense, and not 
infrequently threatening a miscarriage of justice, and this when it was 
fully understood that, if a prima facie case was established and the 
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adversary required to offer proof, he too would insist on the ~ o s i t i o n  that  
title was out of the State. To remove this burdensome and untoward 
condition, the Legislature has enacted this most desirable statute pro- 
viding that, in actions between individual litigants, title should be con- 
clusively presumed to be out of the State. But  that  is  the extent and 
limit of it.  There is no presumption in  favor of one party or the other, 
nor is a litigant seeking to recover land otherwise relieved of the burden 
of showing title in himself." See Pozcer Co. v. Taylor,  194 N.  C., 231. 

This  section having no retrospective effect is applicable only to 
actiolis commenced sirice 1 Mav. 1917. Riddle v. Riddle,  176 N. C., " ,  
48.3. This  statute affects the remedy-mode of procedure-and is within 
the power of the General Assembly to pass. See Brown v. Auto. Co., 
ante, 647; TZ'illiams 1 % .  X o f o r  Lines, an f e ,  682. Under well settled prac- 
tice, where both parties claim title uiider the same grantor-a common 
source-it is sufficient to prove title derived from him, without proving 
his title, as neither party can deny such title, sometimes called an 
estoppel. 

I t  will be noted that before the K. R. Hoyle judgment against d l ex  
Evans, which mas docketed 12 December, 1921, that  d l ex  Evans had sold 
the land in controversy to Erander  McIver, on 14 Nay,  1892, some 
28 years before, although the deed was not recorded until 30 Il'ovember, 
1923, some 31 years thereafter. deed is good and ral id between the 
parties thereto without registration, and may be proved on tr ial  as a t  
common law. Slrarre7z P .  If'illiford, 148 N. C., 474; V e s t o n  v. Roper 
Lumber Co., 160 N. C., 263; R i n g  v. IlicRackan, 168 S. C., 621. 

Under C. S., 430, "no action for recovery or possession of real prop- 
erty or the issues and profits thereof shall he maintained when the 
person in possession thereof or defendant i n  the action or those under 
whom he claims has possessed the property ( a )  under knowu and visible 
lines and boundaries, ( b )  ad~sersely f o  a"l1 other persons for twentp 
yeavs, a i d  such possession so held gives a tit7e in fee to the possessor i n  
such property against all persons not under disability." Walden v. R a y ,  
121 S. C., 237; Jioore z.. Curtis, 169 N .  C., 74; Stewart 1 1 .  Stephenson, 
172 N. C., 81; Power Po. r .  Taylor,  191 K. C., 329; Crercs z.. Crews, 
192 N. C., 679. 

011 the present record i t  cannot be disputed that  plaintiffs and those 
under whom they claim, have possessed the property under known and 
visible lilies and boundaries for more than twenty years before the 
j u d g m ~ n t  of K. R. Hoyle was docketed. Was i t  adrersely to all persons 
for twenty years? We think so. 

I n  Locklear 2,. Savage, 159 N .  C., at  p. 237-8, i t  is said: "What is 
adverse possession within the meaning of the la\$- has been well settled 
by our decisions. I t  cousists i n  actual possession, with an  intent to hold 
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solely for the possessor to the exclusion of others, and is denoted by the 
exercise of acts of dominion over the land, in making the ordinary use 
and taking the ordinary profits of which it is susceptible in its present 
state, such acts to be so repeated as to show that they are done in the 
character of owner, in opposition to right or claim of any other person, 
and not merely as an occasional trespasser. I t  must be decided and 
notorious as the nature of the land will permit, affording unequivocal 
indication to all persons that he is  exercising thereon the dominion of 
owner," citing numerous authorities. 

Under the Laclclear case, supra, the property in controversy, it can- 
not be disputed, was held adversely by plaintiffs and those under whom 
plaintiffs claimed title for over twenty years-some twenty-eight years 
before the K. R. Hoyle judgment was docketed. When the Hoyle judg- 
ment was docketed, under the statute C. S., 430, supra, the plaintiffs had 
a statutory title in fee to the land. The lien of K. R. ICoyle judgment 
is based on C. S., 614, "and is a lien on the real property in the county 
where the same is docketed of every person against whom any such judg- 
ment is rendered, and which he has a t  the time of the docketing thereof 
in  the county in which such real property is situated, or which he 
acquired at  any time thereafter, for ten years from the date of the 
rendition of the judgment." At  the time of the docketing of the judg- 
ment Alex Evans had no land; he had deeded it away, and plaintiffs had 
a title in fee under the statute. The K. R. Hoyle judgment claim is 
bottomed on the real property owned by Alex Evans at  the time i t  was 
docketed. Alex Evans, under C. S., 429, was not seized or possessed of 
the land within twenty years. Stewart v. McCormick, 161 N .  C., 625. 
Plaintiffs, and those under whom they claimed were in  possession of the 
land in controversy, holding same adversely to Alex Evans, who made 
the original deed in the chain, under known and visible lines and 
boundaries for twenty-eight years before the Hoyle judgment was 
docketed. 

We do not think that C. S., 428, and C. S., 3309, the Connor Act, is 
applicable to this controversy. Plaintiffs do not base their claim on 
seven years possession under color of title. An unregistered deed 
ordinarily is not color of title, except as between the original parties. 

I n  King v. McRackan, 168 N. C., a t  624, i t  is said: "Prior to the 
Connor Act of 1885, an unregistered deed was in  all cases color of title 
if sufficient in form (Huntel. v. Kelly, 92 N.  C., 285)) but after the 
passage of that act i t  was held in  A u s h  v. Sta~ten, 126 IT. C., 783, that 
an unregistered deed was not color of title. The question was again 
considered in Collins v. Davk, 132 N.  C., 106, and the ruling in the case 
of Austin, v. Staton was modified so that it only applied in favor of the 
holder of the subsequent deed executed upon a valuable consideration, 
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and the Court has since then consistently adhered to the latter decision. 
Janney v. Robbins, 141 N.  C., 400; Buru~ell v. Chapman, 159 N. C., 
209." See Gore v. XcPherson, 161 K. C., 638; Ennis v. Ennis, ante, 
320. 

Plaintiffs do not base their claim to the land under C. S., 428, the 
unregistered deed which was not color of title, but under C. S., 429, 
and C. S., 430-twenty years adverse possession under known and visi- 
ble lines and boundaries. Plaintiffs had title under these statutes before 
the judgment of K. R. Hoyle was taken against Alex Evans. Eaton V .  

Doub, 190 N.  C., 14, relied on by defendants, is not applicable here. 
I n  that case i t  was held that an unregistered deed was not color of title, 
and the seven years statute requiring color of title could not prevail 
under C. S., 428, against a judgment creditor of the grantor. That case 
was a hard one and the humane Associate Justice who wrote i t  said, 
"We cannot refrain from expressing regret that after careful considera- 
tion of this case we are unable to arrive at  any other conclusion." 

I n  Dill-Cramer-Truitt Corp. v. Dowm, ante, at p. 190, the whole 
matter is well and succinctly stated: "In actions involving title to real 
property, where the State is not a party, other than in  trials of pro- 
tested entries laid for the purpose of obtaining grants, the titje is con- 
clusively presumed to be out of the State, and neither party is required 
to show such fact, though either may do so. C. S., 426; Moore v. Miller, 
179 N. C., 396, 102 S. E., 627; Penmelt v. Broolcshire, 193 N .  C., 73; 
136 S. E., 257. And in actions between individual litigants, as here, 
when one claims title to land by adverse possession and shows such pos- 
session (1) for seven years under color, or (2)  for twenty years without 
color, either showing is su5cient to establish title in this jurisdiction. 
C. S., 428 and 430; Power Co. v. Taylor, 191 N.  C., 329, 131 S. E., 
646; 8. c., 194 N. C., 231." 

Succinctly-Evander McIver, without deed, had been in possession 
of the land in controversy some six years, and went into the possession 
under Ben Hicks, and since 1892 he and those in privity, including 
plaintiffs, occupied and used the land, claiming thereunder to be the 
owners thereof. Ben Hicks deeded the same land to Alex Evans, who 
registered the deed in 1892. Then Alex Evans deeded the land to 
Evander McIver, the party already in possession, on 14 May, 1892. This 
deed was not registered until 30 November, 1923. Evander McIver and 
those in privity, including plaintiffs, held the land in controversy under 
known and visible lines and boundaries for twenty-eight years before 
the K. R. Hoyle judgment was docketed against Alex Evans, 12 Decem- 
ber, 1921. 

The unregistered deed from Alex Evans to Evander McIver was 
good and valid between the parties. Evander McIver and those in 
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privity, including plaintiffs, held the possession under known and visi- 
ble lines and boundaries a t  least twenty-eight years, it  goes without say- 
ing  adverse to Alex Evans, as he parted with the title and possession 
and the possession was under known and visible lines and boundaries, 
necessarily adverse to Alex Evans and all other persons. The  law, 
C. S., 430, steps i n  and says such adverse possession for twenty years 
so held gives a title i n  fee to  the possessor of such property, the plaintiff, 
those in  privity. Under the facts and circumstances of this case, if 
Evander McIver had no deed to  the property in  controversy, those in  
privity, the plaintiffs, under C. S., 430, would have a title i n  fee-a 
f o r t i o r i .  Evander McIver had a good and valid deed, although not 
registered. I t  is  a beneficent statute to shut out stale claims. Alex 
Evans had no interest in the land in  controversy when K. R. Hoyle's 
judgment was docketed. 

F o r  the reasons given, the judgment below is 
Reversed. 

JOHN L. ROPER LUMBER COJIPASY AXD SORTHEAST RIVER LUM- 
BER COMPANY v. LOUIS LAWSON AXD J. V. BROOKE, PARTNERS, 
TRADIXG AS LAWSOS & BROOKE, AND THE EXITED STATES FIDELITY 
AND GUARANTY COMPANY. 

(Filed 23 June, 1928.) 

1. Highways - State Highway Commission - Bonds for Performance of 
Contract of Construction-Laborers and Material Men. 

The surety bond given to the State Highway Commission by a con- 
tractor for the construction of a highway under the provisions of our 
statute. Public Laws of 1925, ch. 200, contemplates the protection of 
laborers and materialmen who have no statutory lien. Const. of Xorth 
Carolina, Art. X, sec. 4 ;  Art. XIV, sec. 4. 

21. Same--Liability of Surety. 
In determining the liability of the surety on a contractor's bond for 

the building of a State highway, the contract and the bond of indemnity 
will be construed together strictly in favor of the surety. 

3. Same--Surety Not Liable for Damages Caused by Negligent Injury to  
Land of Third Party. 

The surety on a bond given by the contractor for the building of a 
State highway is not liable for damages caused to the lands of owners 
upon the route thereof by fires negligently set out by the contractor, or 
his employees, utlless such liability has been clearly assumed under the 
contract and the bond of indemnity given therefor. 



N. C.] SPRING TERM, 1928. 841 

4. Same. 
A clause in an indemnity bond against liability in the construction of 

a State highway, and protecting the laborers and material furnishers 
therein, to the effect that the contractor "also shall save and keep harm- 
less the State Highway Commission all loss from any cause whatsoever," 
is for the protection of the Highway Commission, and does not include in 
the surety's liability a negligent loss by fire to an owner of lands along 
the route of the highway whiIe being constructed. 

5. Same-Statutes-Construction of Statutes. 
Our statute of 1923 (ch. 2fiO. sec. 3 )  provitling tl method for the en- 

forcement of a lien of laborers and materialmen, etc., providing action 
m a s  not be brought by any l a b r e r ,  matrrialman or other person until 
after the completion of the highway contracted for, the term "or other 
person" applies to others of the class just enumerated, and the principle 
of clrtsdctn golerib al~plies, and excludes torts committed by the contractor 
or its employees in negligently setting fire to lands along the route of the 
project, the subject of the contract. 

STACY, C. J., not sitting. 

APPEAL by defendant, United States  Fidel i ty  and  G u a r a n t y  C'ompany, 
f r o m  X i d y ~ t f e ,  J . ,  a t  November Term, 1927, of C a ~ m ~ s .  Reversed. 

T h i s  is a n  appeal  f r o m  a judgnlent o re r ru l ing  demurrers filed by the 
defendant, appellant,  United States  Fidel i ty  and  G u a r a n t y  Company, 
t h e  surety upon a bond given by Lawsoil 6- Brooke, as  principals,  f o r  
t h e  fa i th fu l  performance of a contract with the  S t a t e  H i g h n a p  Com- 
mission for  the col~struct ion of S t a t e  H i g h w a y  Project  No. 112, i n  
C a r n d m  County, h-orth Carol ina,  known as  the  Georgc Rrashingtoll 
Highway.  T h e  plaintiffs allege damage to the i r  lands, arid other prop- 
erty, f r o m  a fire alleged to have been negligently set out by the con- 
t ractors ,  Laws011 6- Brooke. E a c h  of the  s r w r a l  plai~i t i f fs  filvti \el)- 
m a t e  complaints,  and t h e  appellant filed separate  demurrers  thereto. 
O u l y  o w  complaint,  axid one demurrer,, each typical  of all, a r e  set fo r th  
i n  tlie t ranscript  on appeal.  A11 demurrers  a r e  directed to a n  allcged 
fa i lu re  of t h e  c o m ~ l a i n t s  to  s tate  facts  sufficient to constitute a cxuqe of 
action against t h e  surety on the  bond. -111 plaintiffs joined i n  one action 
i n  accord with acts 1925, chapter  260;  JI ichic  Cumulative Statutes ,  sec. 
3 8 4 6 ( r ) ,  l i a ~ i n g  given the, notice required by acts  1923, chapter  100; 
a l ~ d  having otherwise coniplied with the statutes applicable to tlie matter.  

T h e  conlplailits allege that  thc  defendants, Lawson 6 BrooLe, m -  
teretl into n contract with the S t a t e  H i g h ~ v a y  Conimission for  tlie con- 
struction of a S t a t e  H i g h w a y  i n  Canlderi County, i n  accordance with 
cer tain plans and  specificntioiis and  certain obligations therein Inen- 
tioned. T h a t  Lawson & Brooke gave a bond ~ v i t h  the United S ta tes  
Fidel i ty  and  G u a r a n t y  Company,  as  surety, conditioned 11pon their  
fa i th fu l  compliaiice with the terms of the  contract and tlie conditions 
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thereof, and of all their obligations thereunder, including those set out 
in the plans and specifications. That, among other things, these provided 
that the contractors should be held responsible for all damage done to 
private property growing out of their operations, should use every 
necessary precaution to prevent injury thereto, should be responsible for  
all damage to private property resulting from neglect, misconduct or 
omission, and that when any direct or indirect damage should be done 
they should restore same or make good such damage 01% injury in an 
acceptable manner. 

I t  is alleged by plaintiffs that in August, 1926, while engaged in the 
prosecution of the work contemplated b y  the contract, and as a part 
and in furtherance of their operations they carelessly set out a fire in 
brush previously piled by them along the highway, or in growth near 
the highway, or negligently permitted such fire to be set out by others, 
leaving same unwatched and untended with the result that it spread to 
and burned the land, timber and other property of plaintiffs. The 
amended complaints also allege that these acts and omissions were in ., 
violation of the terms and stipulations of said contract. 

The other necessary facts will be set forth in the opinion. 

C. M. Bain, Savage & Lawrence, W .  L. Devaney, Jr., Walcott, Wal- 
cott & Landford, iUcMullan & LeRoy and Thompson & Wilson for 
plainfiffs. 

Connor & Hill, Walter L. Small and R. Clarence Dozier for de- 
fendads. 

CLARKSON, J. Defendants, Lawson & Brooke, a partnership, on or 
about 12 May, 1926, made a contract with the State Highway Commis- 
sion to construct or improve a certain section of the State highway 
system project No. 112, between South Mills, N. C., and the Virginia 
State line, in Camden County, 7%7 miles long, in accordance with cer- 
tain proposals, plans and specifications, a t  a cost approximately esti- 
mated at $234,230.00. For the faithful performance of the contract, and 
to pay materialmen and laborers, for which the contractors were liable, 
the defendant, United States Fidelity and Guaranty Company, entered 
into a bond with the State Highway Commission in the penal sum of 
8117,115.00. I n  carrying out the contract i t  is alleged that Lawson & 
Brooke were guilty of actionable negligence in burning over a large por- 
tion of plaintiff's land, some 854 acres. Lawson & Brooke h a ~ e  com- 
pleted the work contracted to be done. 4 statement of plaintiff's claims 
has been filed in accordance with the statutes. I s  the bond liable for the 
fort ? We think not. 

The material part of the bond in controversy for the determination of 
the case, is as follows: "Now, therefore, the conditions of this obligation 
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are such, that if the above bonded 'principal' as contractor, shall in all 
respects comply with the terms of the contract and conditions of said 
contract, and his, their and its obligations thereunder, including the 
specifications and plans therein referred to and made a part thereof, and 
such alterations as may be made in said specifications and plans as 
therein provided for, and shall well and truly, and in a manner satis- 
factory to the State Highway Engineer, complete the work contracted 
for, and shall save harmless the State Highway Commission of North 
Carolina from any expense incurred through the failure of said con- 
tractor to complete the work as specified, and from any damage growing 
out of the carelessness of said contractor, or his, their or its servant, 
and from any liability for payment of wages or salaries due or for 
material furnished said contractor, and shall well and truly pay all and 
erery person furnishing material or performing labor in and about the 
construction of said roadway all and every sum or s u m  of money due 
him, them or any of them, for all such labor and materials for which 
fhe confracfor is  liable, and also shall save and keep harmless the said 
State Highway Commission of North Carolina against and from all 
losses to it from any cause whatever, including patent, trade mark and 
copyright infringements in the manner of constructing said project, then 
this obligation shall be void, or otherwise to be and remain in full force 
and virtue." Ordinarily a penal bond must be strictly construed and 
sureties have a right to stand on the terms of their contract. Edgerton 
r. Taylor, 184 N .  C., 571; Insurance Co. v. Durham County, 190 N .  C., 
at p. 61; S. v. Carnegie, 193 N. C., 467; Ingram v. Bank,  ante, 357. 

I n  recognition of the fact that those furnishing labor and material 
ordinarily can take no lien on public property, in their behalf a more 
liberal construction has prevailed. See United States Code, Annotated, 
Title 40, p. 95, and cases cited. 

I n  Brick Co. v.  Gentry, 191 N. C., at p. 639, it is said: "The obliga- 
tion of the bond is to be read in the light of the contract it is given to 
secure, and ordinarily the extent of the engagement, entered i n t o  by 
the surety, is to be measured by the terms of the principal's agreement. 
Brown, v. Murkland, 22 Ind., App., p. 655; Dixon v. Horne, 180 N.  C., 
585; Schefiozo v. Pierce, 176 N. C., 91." 

We are not dealing with C. S., 2445, relating to bonds required to be 
given by any contractor with surety to any county, city, town or other 
municipal corporation, for the building, repairing, or altering any build- 
ing, public road or street. See Supply  Co. v. Plumbing Co., ante, 629. 

We are not discussing the liability of the contractors, Lawson R. 
Brooke, but fhe  liability on  the present bond to plaintiffs. The bond is 
not as clear as it could be written, but, under well settled law, its pro- 
visions should not be extended beyond the reasonable intent gathered 
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from the purpose and language of the bond, and construed in connection 
with the proposals, plans and specifications and contract. I t  has been 
the ~ o l i c y  of long standing in this jurisdiction, that  liens are given to 
mechanics, laborers and materialmen. Even the homestead exemption 
cannot be claimed against mechanics' and laborers' liens. ,4rt. 10, sec. 4, 
is as follows: '(The provisions of sections one and two of this article 
shall not be construed as to prevent a laborer's lien for work done and 
performed for the person claiming such exemption, or a .mechanic's lien 
for work done on the premises." Art. 14, sec. 4, is as follows: "The 
General Assembly shall provide, by proper legislation, for giving to 
mechanics and laborers an adequate lien on the subject-matter of their 
labor." 

C. S., ehap. 49, makes ample provision for "mechanics', laborers' and 
materialmen's liens." Ordinarily on public works, a lien statute did not 
apply, bonds were taken. The bond was intended to provide an  equiva- 
lent or substitute for the legislation for the protection of laborers and 
materialmen. X f g .  Co. v. Blaylock,  192 K. C., 407; G. S. Code, Xnno., 
supra. Usually, the contractor's bond was given guaranieeing the per- 
formance of the work on the part of the contractor, as in JfcCausland %. 

Construct ion Co., 172 N .  C., $08, and cases cited, and W a r n e r  v. H a l y -  
burton,  187 N. C., 414. 

I n  Gastonia v. Engineering Co., 131 N. C., a t  p. 365, i t  is said:  
"Though no mechanic's lien could be filed against the property, in the 
hands of the town, i t  was competent for  the parties to contract, and they 
did contract that the engineering company should pay for. 'all materials 
used and wages of all laborers employed by said contractor,' and the 
surety company became responsible for the execution of that stipulation.') 
. . . (p.  367) " I t  would be well if every municipality which has 
public works executed should insert a similar provision in its contract 
for the protection of labor and materialmen, who are  usually its own 
citizens. Indeed, i n  this contract it is further provided that  all labor 
emploped shall be 'home labor,' except as  to such skilled labor as could 
not be found there, thus showing throughout that  the labor and material- 
men are beneficiaries i n  contemplation of the contracting parties." 

I n  S u p p l y  Co. z!. P l u m b i n g  Po., supra,  at  p. 635, i t  is said:  "The 
General iZssembly of 1923, chap. 100, Public Laws, supra, amended 
C. S., 2445, as we construe the matter, to meet the decisions in the above 
cases, so as to protect the laborers and materialmen, where the bond does 
not make provisions to pay them." 

C. S., 2445, does not apply to the Sta te  Highway Commission. Carry- 
ing  out the well kno~vn policy of the State, the State Highway Commis- 
sion has had the bonds so drawn as to protect those who furnish mate- 
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rial and perform labor in  and about the construction of the roadway. 
Trust  Co. e. H i g h u a y  Commission, 190 X. C., 680. 

I n  Brick Co. c. Gentry, supra, i t  i s  said: "The principle is  well estab- 
lished by many authoritatire decisions, here and elsewhere, that  i n  de- 
termining the surety's liability to third persons on a bond given for 
their benefit and to secure the fai thful  performance of a building con- 
tract as i t  relates to them, the contract and bond are to be construed 
together. X f g .  Co. c. d n d r e u s ,  165 K.  C., 285. I n  applicatioli of this 
principle, recoveries on the part  of such third persons, usually laborers 
and materialmen, though not expressly named therein, are generally 
sustained where i t  appears, by express stipulation, that  the contractor 
has agreed to pay thc clairns of such third persons, or where by f a i r  and 
reasonable intendment their rights and interests were being prorided 
for arid were in the corlten~plation of the parties a t  the time of the 
execution of the bond. Lumber Co. 2'. Johnson, 177 N. C., 44; Supply 
Co. 7>. Lumbe? Po., 160 N .  C., 428; Gasfonia 7>. Engineering Co., 131 
S. C., 363; X o r f o n  v .  Water  Co., 168 N .  C., 582; Gorrell 1 % .  IT7afer sup- 
ply Co., 124 N. C., 325." n i x o n  1 ' .  Horne, 180 N .  C., 586; Bank v. 
Assu,.ance Co., 188 K. C., 747; T o w n  of Cornelius u. Lampton,  189 
N .  C., 714; dderhol f  c. Condon, 189 IT. C., 748; Plyler e. Ell iot t ,  191 
X. C., 54; Standard Sand and Gravel Po. I ! .  Casualty Co., 191 N.  C., 
313; Electric Cyo. c. Deposit C'o., 191 N .  C., 653; Moore 2%. Naterial 
Po.. 192 3. C., 418; T17is~rnain c. Lacy, 193 N.  C., 751; Glass Co. e. 
Fidelity Co., 193 K. C., 769. 

Plaintiffs are contending that  the bond is liable for  the tort. we can- 
not so interpret the language of the bond, construed with the proposals, 
plans,-specifications and contract. We think, after a c a r ~ f u l  examina- 
tion of the proposals, plans, specifications, contract and bond, as dis- 
closed by the record, that  the bond was executed for a dual purpose. 
The  covenaiit is two-fold : 

(1)  Tha t  the contractors, Lawson 6: Brooke ( a )  "shall well and truly, 
and in  a manner satisfactory to the State Highway Engineer, con~plete 
the work contracted for and shall save harmless the State H i g h r a y  
Coinmissioil of North Carolina from any expense incurred through the 
failure of said contractor to complete the works as specified; ( h )  and 
from any damage growing out of the carelessness of said contractor arid 
his, their, or its servants; (c )  and from any liability for payment of 
nages or salaries due or for niaterial furnished said contractor." This  
part  is a contract of indemnity to the State H igh~vay  Conlrnission of 
S o r t h  C'arolina. guarantwi l~g the performance of the work 011 the par t  
of the contractor. JIcCausland cusp, supra. ( 2 )  ( a )  "And shall w ~ l l  
and truly pay a71 and every person furnishing material or performing 
la~bor in and about the co?zstruction of said 1-oadway, a71 and every sum 
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of money due him, them or any of them, for all such b b o r  or material 
for which the contractor i s  liable." This is a direct obligation to pay 
all and every person the sums due them for the material and labor for 
which the contractor is liable. This is the extent of the surety liability 
to third persons on the bond given for their benefit; and i t  is well 
settled, as heretofore shown by numerous authorities, that recoveries by 
such third persons are permissible. (b) "And also shall save and keep 
harmless the said State Highway Commission of North Carolina against 
and from all losses to i t  from any cause whatever, including patent, 
trade-mark and copyright infringement in the manner of constructing 
said project." This part of the contract is  also one of indemnity to the 
State Highway Commission. 

I n  a bond similar to the present one we are construing, i t  is said in 
Trust  Co. v. Pwter ,  191 N.  C., a t  p. 674: "Here, the bond in suit was 
intended to perform a double purpose: 1. To insure the faithful per- 
formance of all obligations assumed by the contractor towards the State 
Highway Commission. 2. To protect third persons furnishing mate- 
rials or performing labor in  and about the construction of said roadway. 
Plyler v. Elliott,  ante, 54; T o w n  of Cor.ttelius v. Lumpton, 189 N. C., 
714. I n  its second aspect, the bond contains an agreement between the 
obligors and such third persons that they shall be paid for whatever 
labor or materials they furnished or supply to enable the principal in 
the bond to carry out its contract with the State Highway Commission. 
United States v. National Surs ty  Co., 92 Fed., 549." 

Public Laws 1925, ch. 260, sec. 3, in part, is as follows: "No action 
shall be brought upon any bond given by any contractor o f  the Highway 
Commission, by any labarer, mte.riaZman, or other person until and 
after the completion of the work contracted to be done by the said con- 
tractor. Any laborer, materialman or other person having a claim 
against the said contractor and the bond given by such contractor, shall 
file a statement of the said claim with the contractor and with the surety 
upon his bond," etc. 

Plaintiffs contend that "This statute provides the method of enforc- 
ing claims against the bond given by the contractor. I t  not only refers 
to actions by laborers or materialmen, but specifically uses the words 
'other person.' These words 'other person' when used with the words 
laborer or materialmen are broad enough to take in  any person having 
a claim against the contractors." 

We think the principle of ejusdam generis applies. "The statutory 
construction the 'ejusdem gen& rule' is that where the general words 
follow an enumeration of persons or things, by words of a particular and 
specific meaning, such general words are not to be construed in their 
widest extent, but are to be held as applying only to persons or things of 
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the same general kind or class as those specifically mentioned. Black, 
Interp. Laws, 141; Cutshaw v. Dewar, 19 Colo. App., 341, 75 Pac., 22; 
Ex parte Leland, 1 Nott. & McC. (S. C.), 462; Spalding v. People, 172 
Ill., 40, 49 N. E., 993." Black's Law Dic. (2 ed.), p. 415; Bell v. Amer. 
Insurance Co. (Wis.), 181 N. W., 733, 14 A. L. R., p. 179. 

"Other verson" may include mechanic used in  the Constitution. in 
reference to giving a lien. The Constitution uses the words mechanics 
and laborers. I t  would make a penal bond like the present too elastic 
to say that other person is broad enough to take in any person having a 

- - 

claim against t h e  contractor. 
u 

Bs stated in I w r a n c s  Co: v. Durham County, supra, surety bonds 
are ordinarily strictly construed, but the rule allowing third persons, 
materialmen and laborers, to recover on bonds, like the present, has been 
liberally applied to public contracts, taking the place of statutory liens, 
but extending this under the wording of the bond and statute to a tort 
for burning over plaintiff's lands, as in the present action, would go 
beyond the language of the bond and statute. At least, under the facts 
and circumstances of this case, we cannot extend the othm person as 
contended for by plaintiffs. We do not think the proposals, plans, speci- 
fications, contract and bond admit of such a construction. The terms of 
the bond, construed with the proposals, plans, specifications and con- 
tract, contain no provision imposing an obligation to pay plaintiff's 
claims, or conferring on plaintiffs any right of action on the bond. 
Cnquestionably, i t  is the public policy of this State, as will be observed 
under the highway statutes of the State, to build improved roads. Cer- 
tainIy this was the primary object of the statute. I n  order to build 
highways it is necessary, of course, that laborers and materialmen be 
satisfied that their just claims will be paid. The bond with this pro- 
vision gives a credit to a contractor. e his is the primary object of the 
bond required by the State Highway Commission and, of course, in- 
demnifying the State Highway Commission against loss. I f  tort claim- 
ants are permitted to share in the amount of the bond equally with 
claimants for labor and material. such claimants can never be certain 
they will be paid, because a great many tort claims for personal injuries 
and injury to property would materially reduce or amount to perhaps, in 
some instances. more than the venaltv of the bond. I f  actions for a 
tort like the present or personal injuries are contemplated, this should 
be fully and clearly provided for by the surety bond in reasonably clear 
language. The remedy of plaintiffs is against the contractors. I f  the 
contractors are insolvent, i t  is plaintiff's misfortune. 

For  the reasons given, the judgment below is 
Rerersed. 

STACY, C. J., not sitting. 
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MRS. GLADYS P A R K E R  COTTEN v. LAUREL PAKK 13STATES. INC., 
CENTRAL B A S K  AND T R U S T  COMPASY, STANDARD MORTGAGE 
C O U P A S T ,  E. E.  REID,  YATES ARLEDGE,  H. W A L T E R  FULLER,  
a m  A. 0. GRETNOLDS. 

(Filed 31 January, 1928.) 

Pleadings-Demurre~Misjoinder of Parties and Causes. 
Held, in this case a cause of actionable fraud was alleged connecting 

a11 the parties with the grounds thereof, and is not demurrable for mis- 
joinder of parties and causes of action. 

~ P Y E A L  by defendants, Central Rank and Trust Company, Standard 
Mortgage Company, and E. E. Reid, from Lyon, Emergency Judge, a t  
September Term, 1927, of ~IECKLENBURG. Affirmed. 

Carswell & Ercin and John X. Robinson for plainfiff. 
Hunter -11. Jones, Xerrick, Barnard Le. Heazel and Tillett, Tillett & 

Xennedy for Central1 Bank and Trust Company and Standard Xortgage 
Company. 

Rester Walton for E .  E. Reid. 

PER CURIAM. The defendants demurred for misjoinder of causes of 
action and for misjoinder of parties, and appealed to the Supreme 
Court from the judgment overruling the demurrer. 

The defendants argue, with persuasive but not convincing reasoning, 
that there is a misjoinder of causes of' action and parties. That the 
complaint is bad for multifariousness; that the complaint contains in- 
consistent and contradictory causes of action. We cannot so interpret 
it. Taking the three causes of action, although inartificially set forth, 
as a whole-not disconnectedly-we think under a liberal construction, 
"with a view to substantial justice between the parties," it is one con- 
nected story-a common scheme, or  plot, practically a conspiracy. The 
complaint alleges a n  actionable fraud of the most nefarious kind, con- 
necting all of the defendants and charging, with particularity, all of 
them with full knowledge and complicity. The causes of action arise 
out of the same transaction or transaction connected with the same 
subject of action. All flow from the same source, all are woven together, 
yoked together, i n  a scheme, plot or conspiracy to defraud the plaintiff. 
"If the fountain is tainted, so likewise is the water that flows from i t  
into all the streams." Fisher u. Trust Co., 138 N .  C., at  p. 228. On a 
demurrer, the facts as stated in the complaint are taken as true. The 
entire matter can be settled by proper issues in one action. C. S., 456; 
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C'. S., 5 0 7 ;  C. S . ,  5 3 5 ;  Fisher I . .  Trus t  Co., 135 N. C., p. 224; Robinson 
a. M'illiams, 189 N. C., 256; Il'adford c. Davis, 192 S. C., 484; Kil- 
lian a. I lanna,  193 K. C., 17 ;  S. c. McCanless, 193 N .  C., 200. The  
judgment of the court below is 

Affirmed. 

J O S A H  COLLISS, ADNISISTRATOK OF JOHS THOMAS L'OLLISS, T. H T D E  
COUSTT LASD A Y n  LUJIBER C O X P A S T .  

(Filed 22 February, 1928.) 

1. Trial-Sonsuit-Konsuit Should Sot Be Granted on Conflicting Evi- 
dence. 

('onflicting evidence (111 the issues takes the case to the jury and over- 
rules defenda~it's motion as of ~loiiauit. 

2. Negligence - Acts or Omissions Constituting Segligence - Particular 
Injury Keed Not Be Foreseen. 

I t  is not necessary that the particulnr injury should have been fore- 
seen to recover damages for a negligellt killi~lg of plaintiff's intestate. 

APPE.\L by defendant from M i d y e f f e ,  J., at  No~e inbe r  Term, 1927, of 
PASQ~.OTAKK. S o  error. 

Ehrinyhaus CE Small  for p la in f i f .  
S. S.  X a n n  and I11c~11u71an Lt LeRoy for defendant. 

PER C ~ R I A M .  This is an  action to recorer damages for negligently 
causing the death of the plaintiff's intestate. The  defendant is engaged 
in the lumber business and maiiltains a railroad, logging road, cars, a 
skidding machine and other machinery used in cutting, skidding, load- 
ing, transporting, and unloading logs. 011 1 ,\ugust, 1923, the plain- 
tiff's intestate as an  employee of the defendant was engaged in the opera- 
tion of a skidder hoisting engine. There is evidence tending to show 
that he was one of the skidder crcv-, which was in charge of Herbert 
Brenw,  the defendant's foreman, and that Brewer directed the opera- 
tion of the machine. For  the purpose of bringing some cars from the 
main line into the siding leading to the skiclder, the crev,  under the 
direction of the foremall, ran a line or wire rope from the skidder to the 
cars, and in some way the rope "caught a piece of wood arid whirled it 
so that it struck the plaintiff's intestate" and threw him on the siding 
under the moving cars. H e  died from the injury thus inflicted. The 
usual issues were snbniitted to the jury and answered in faror  of the 
plaintiff, and from the judgment awarded thereon thc defendant ap- 
pealed, assigning error. 
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The first three assignments are addressed to the court's refusal to dis- 
miss the action as in case of nonsuit and peremptorily to instruct the 
jury to answer the issue as to negligence in  the negative and the issue as 
to contributory negligence in the affirmative. There is evidence of negli- 
gence on the part both of the intestate and of the defendant, and there- 
fore in the denial of the motion and of the prayers for instructions there 
was no error. The remaining assignments are based on exceptions to 
instructions given the jury, but a careful examination of these instruc- 
tions reveals no reversible error. A review of the authorities is unneces- 
sary. The instruction that to constitute negligence it is not required 
that the employer foresee the injury which actually occurs is supported 
by a number of decisions extending from Drum I ? .  Miller, 135 S. C., 
204, to Hall v. Rineha~rt, 192 N .  C., 706. V e  find 

No error. 

HUTTIG S A S H  AR'D DOOR COMPANY, INC., V. F. G. DAVIS,  A. JI. DAVIS 
AR'D WILSON DAVIS,  PARTNERS, TRADING AS F. G. DAVIS LUMBER 
COJIPAXY. 

(Filed 22 February, 19'8.) 

APPEAL by plaintiff from Moore, Special Judge, at  October Special 
Term, 1927, of EDQECOMBE. 

Civil action to recover of defendants, alleged to be partners trading 
under the firm name and style of "F. G. Davis Lumber Company," the 
sum of $1,000 for goods sold and delivered. 

Judgment by default was entered against F. G. Davis, and upon 
motion of counsel for Addie M. Davis and Wilson Davis, nonsuit was 
entered as to them upon the ground that no competent evidence had been 
offered to show that they were partners or in any way liable for the 
debts of the F. G. Davis Lumber Company. 

From the judgment of nonsuit, the plaintiff appeals, assigning errors. 

H .  D; Hardison and George M .  Fountain for plaintiff. 
Don Gilliam and H.  H. Philips for defendants, A .  AM. Daz'is and 

Wilson Da~vis. 

PER CVRIAM. A careful perusal of the record fails to disclose any 
competent evidence, properly offered, sufficient to render Addie M. Davis 
or Wilson Davis liable for plaintiffs claim, either as partners with 
F. G .  Davis in the lumber business or otherwise. Therefore, the non- 
suit as to them must be upheld. This is the only question raised by the 
appeal. 

Affirmed. 
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E. L. LUDFORD v. S. M. COMBS ET AL. 

(Filed 22 February, 1928.) 

1. Appeal and Error--Review-Error Waived in Supreme Court-Rules 
of Court. 

It is necessary that exceptions be mentioned in brief, with authorities 
and argument, or they will be deemed abandoned on appeal. 

2. Interest-Time and Computation-Judgments. 
When interest is recoverable on amount of verdict, it will run from 

the date of the verdict, unless it can be legally determined before then. 
C. S.. 2307. 

APPEAL by plaintiff and defendants from Midye t t e ,  J., at November 
Term, 1927, of TYRRELL. 

T h o m p s o n  & W i l s o n  and W .  L. Small for p l a i n t i f .  
A y d l e t t  & S i m p s o n  for defendants .  

PER CTRIAM. Exceptions in  the record not set out in the appellants' 
brief, or in  support of which no reason or argument is stated or au- 
thority cited, will be taken as abandoned. Rule 28. The only excep- 
tions relied on by the defendants are addressed to instructions given the 
jury, and in  these instructions we find 

No error. 

PER CTRIAM. The judgment is affirmed. The amount due could not 
be determined before verdict. C. S., 2307. 

Affirmed. 

E. V. GASKINS V. MRS. EVELYN DUNNING MITCHELL, PERSONALLY, 
A N D  AS ADMINISTRATRIX OF W. G. MITCHELL, DECEASED, AND EVELYS 
DUNXING MITCHELL, INFANT. 

(Filed 29 February, 1928.) 

, ~ P P E A L  by plaintiff from Yunn, J., and a jury, at November Term, 
1927, of BERTIE. NO error. 

Gilliam (e- Spru i l l  for plaintif f .  
A. T .  Pasfello,  Craig & Pri tchel l  for defendant .  



852 I N  T H E  S U P R E M E  COURT. [I95 

Cox v. TPSON. 

PER C ~ R I A J I .  The  issues submitted to the jury and their answers 
thereto were as follows : 

"1. Are the defendants indebted to the plaintiff, as alleged in the 
complaint, and if so, in what sum?  Answer: KO. 

''2. Did the plaintiff warrant  the said water system to give satisfac- 
tion and furnish a sufficient supply of water for the operatioil of a 
soda fountain, as alleged in the answer? Answer: Yes. 

"3. I f  so, did the said water system fai l  to furnish a sufficient supply 
of water for the operation of said soda fountain, as alltlged? Answer: 
Yes. 
"1. I f  so, what damages are  the defendants entitled to recover of the 

plaintiff by reason thereof? Ans\rer : Not any. Mr.  E. T'. Gaskins shall 
have his water plant back." 

This  action was here before. Gaskins c. ,lIifchell, 194 N. C., 275. 
The  proper issues were submitted to the jury in accordance with the 
former opinion of the action. 

I t  was a question of fact for the jury. 0 1 1  the whole record, if error, 
it was harmless and riot prejudicial. 

K O  error. 

& ~ P P E A L  by defendant from Grady, J., at J anua ry  'Cerm, 1928, of 
PITT. Affirmed. 

F.  C.  Hairding for plainfiff .  
8. 0. Worthingfon for defendanf. 

PER CTRIAM. John  Carroll died leaving a will, one item of which is 
as follows: 

"Item 3. I gi re  and bequeath to my  grandson, W. S. ('ox, all of that  
tract of land whereon I now lire, to hare  and to hold unto him and his 
bodily heirs in fee simple forever, but if he dies without leaving living 
bodily heirs, then it is my desire that  the above land be equally divided 
bet~reen my son W. F. Carroll, and my daughter Emily :L. Cox." 

011 22 December, 1922, W. F. Carroll, and all of the heirs a t  lam of 
Emily Cox, deceased, to wit : Ernest Cox, David Cox, Joseph Roscoe 
Cox, Bessie Cox, and Leona Cox, conveyed to the plaintiff, TV. F. Cox, 
all of their right, title and interest in the lands referred to in I tem 3 of 
said will by deed recorded in Book Q, 14, a t  page 293, in the office of the 
register of deeds of P i t t  County. 



N. C'. ] S P R I N G  T E R M ,  1928. 853 

TV. S. Cox and wife thereafter executed a deed of trust on the devised 
land, under which it mas sold and the defendant became the last and 
highest bidder. H e  drclined to accept the trustee's deed on tlie ground 
that the trustee cannot convey a title in fee. 

I t  was adjudged that the trustee can convey a good and indefeasible 
title ill fee simple. The defendant excepted and appealed. 

I n  our opinion the judgment is free from error. I t  is accordinglr 
,lffirnied. 

(Filed 7 March, 1!?2*18.) 

CIVIL ACTIOK before Lyon, Emergrnry Judge ,  at  October Term, 1927, 
of HARKETT. 

The plaintiff is the owner of the southern half of lot No. 2 ,  Block B, 
as shown on the plan of the town of Angier. The defendant is the 
owner of the northern portion of lot S o .  1 in said block. Lots 1 and 2 
adjoin. After purchasiiig the land plaintiff erected a two-story brick 
building thereon and offered eridence tending to  show that  a t  the time 
his brick building was erected lie set his northern mall six inches from 
his l i~ie.  The  defendant, who owns a lot to the south of plaintiff's lot, 
began the erection of a brick building and proposed to locate the 
northern m l l  of his  building along the line of plaintiff's wall. There- 
upon the plaintiff instituted this suit to restrain the defendant from 
erecting said wall upon the ground that  the defendant's wall would 
overlap plaintiff's land six inches, "thereby placing about six inches of 
the defendant's building on the land of plaintiff, . . . which acts on 
tlie part of the defendant will deprive plaintiff of his  property rights 
in said strip of land without due process of law and to his great danger 
and damage." The defendant denied that the six inches of land in  dis- 
pute b~longed to the plaintiff, alleging that he was the owner of the 
six-inch strip of land. 

The  court submitted to the jury the following issue: "Is the plaintiff 
the  uTrner of the six inches of l a d  in dispute?" 

The jury answered the issue "No," and from judgment upon the 
rerdict plaintiff appealed. 

Dupree & Sfrickla~nd and Young & Young for plaintiff. 
J .  R. Raggett and J .  C. Cli,ford for defendant. 
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PER CURIAM. The plaintiff arrived at  his true corner by measuring 
from the hub of the town, which was an iron stake or pin set in the 
ground about the corner of the McLeod building. The surveyor ap- 
pointed by the court testified that the hub was the proper beginning 
point to locate any lot in the town of Angier, but testified further:  "I 
could not find the hub, although I had i t  dug for. A brick wall was 
located a t  that point, but the hub or iron stake seemed to be missing." 
Other witnesses for plaintiff testified that they knew the location of the 
hub, and that the hub was at  the corner of the McLeod building. 

The judge charged the jury as follows: "So the burden in this case, 
gentlemen of the jury, is on the plaintiff to satisfy you from the evi- 
dence and by the greater weight of the evidence, that he is the owner 
of the six inches of land in dispute. That is all there is in  dispute, six 
inches, between the lots or on the lots of plaintiff and defendant." 

There was no specific exception to this charge. 
Furthermore, the complaint alleged that the construction of the brick 

building, as proposed by the defendant, would overlap plaintiff's line 
about six inches and would deprive plaintiff "of his property rights in 
said strip of land without due process of law." 

Construing together the pleadings, the charge of the court, and the 
issue submitted, it is obvious that an issue of fact only was presented. 
The jury has answered this issue adverse to the plaintiff, and we find no 
error in the record warranting a new trial. 

Ko error. 

MRS. VERSESSA TOWNSEND v. J. C. HOLDERBY ET AL. 

(Filed 7 March, 1928.) 

Removal of Causes-Diversity of Citizensl~ip-Movant Must Allege Son- 
residence. 

The defendant, to remove a cause from the State to the Federal Court 
for diversity of citizenship, must allege his nonresidence in this State. 

APPEAL by defendants from Lyon, J., at November Term, 1926, of 
PITT. Affirmed. 

The complaint alleges in par t :  
('That the said defendants did by their wilful misrepresentations and 

by their malicious, wrongful and persuasive advice and other induce- 
ments poison her said husband's mind against her, alienate his affections 
for her, cause him to mistreat and abandon her, thus separating them as 
husband and wife. 
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"That by so doing the said defendants have destroyed plaintiff's hap- 
piness and home forever; that they caused the loss of her said husband, 
his comfort and assistance, his affection and companionship, to her great 
damage in the sum of $35,000. 

"Wherefore, plaintiff prays judgment against defendants jointly and 
severally, as follows : 

"I. For compensatory damage $25,000. 
"2. For  punitive damages $10,000." 

Tl'alter G.  Sheppard f w  plaintif. 
Gatling, Morris d? Parker for defendants. 

PER CURIAM. This mas a civil action brought by plaintiff against 
defendants for loss of consortium. The principle upon which the action 
is bottomed is as follows: "So on the theory that under the modern 
statutes a husband and wife are entitled to the affection, society, co- 
operation, and aid of each other in every conjugal relation, and either 
may maintain an action for damages against any one who wrongfully 
and maliciously interferes with the marital relationship, and thereby 
deprives one of the society, affection and consortium of the other." See 
13 R. C. L., "Husband and Wife," part sec. 494 and see. 509. 

The defendants petitioned for removal to the United States District 
Court. The petition does not allege that the defendants "being nonresi- 
dents of the State of Korth Carolina.". The defendants made a motiou 
before the clerk to amend their said petition to read, "They being non- 
residents of the State of Forth Carolina." The petition for removal 
and motion to amend was denied by the clerk. The defendants appealed 
to the Superior Court. The judgment in the court below, in part, is as 
follows : 

"And it appearing to the court from the record in said cause, and 
from the petition of removal, that said petition is fatally defective in 
that petitioners have failed to allege in their petition that the defend- 
ants mere 'nonresidents of the State of North Carolina,' and it also 
appearing to the court that said allegation does not appear in the record 
of the cause, as is required by statute and the decision of the Supreme 
Court of North Carolina, and of the United States construing the same. 

"It is therefore considered, ordered and adjudged that the said peti- 
tion of the defendants for removal of said cause to the Eastern District 
of North Carolina, of the United States District Court be, and the same 
is hereby denied, and the order of the clerk of the Superior Court of 
Pi t t  County affirmed and the said cause is retained in the Superior 
Court of North Carolina for trial. 
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"It is further considered, ordered and adjudged that  the order of Hon. 
J. F. Harrington, clerk of the Superior Court, denying the motion of 
the defendants to amend the said petition to read, 'they being nonresi- 
dents of the State of North Carolina,' after the phrase 'citizens of the 
State of Georgia,' be, and the same is hereby affirmed, and said action is 
denied." Thompson z9. R. R., 130 N. C., 140; Springs, 2.. R. R., 130 
h'. C., 186; Morgalnton v. H u t t m ,  187 N. C., 737. 

We see no error. The judgment of the court below is 
Affirmed. 

LEOX BROWS r. KATIOSAL VENEER CO. ET AL. 

(Filed 7 March, 1928.) 

APPEAL by defendant, National Veneer Company, from Harris, J., at  
September Term, 1927, of PITT. 

Motion by nonresident corporation to remove cause to the District 
Court of the United States for the Eastern Ilistrict of Korth Carolina 
for trial. Motion denied, and morant appeals. 

Albion Dunn and Petw R. Hines for plaintiff. 
F. C. Hatrding for defendant, ~Vaf ional  Veneer Company. 

PER CTRIAM. The facts appea;ing on the present record are so nearly 
identical in principle with those in Crisp v. Fibre Co., 1193 N.  C., 77, 
136 S. E., 238, as to cause the instant case to be controlled by the de- 
cision rendered therein. The motion was properly denied. 

Affirmed. 

C. S. SOUTHERLASD r. W. T. CRUMP, EXECUTOR O F  J. A. 
SOUTHERLAND, DECEASED. 

(Filed 14 March, 1928.) 

Contracts--Actions-Plaintiff Must Show Performance in Order to Re- 
cover. 

To recover on an espress contract with decedent for personal services 
r~ndered him prior to his death, plaintiff must show performance on his 
part. 

APPEAL by plaintiff from Crammer, J., at  August Term, 1927, of 
DZTPLIN. Affirmed. 
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Actioil to recover upon an express contract alleged to hare  been 
entered into by and between plaintiff and the testator of defendant for 
services rendered by plaintiff to said testator. 

From judgment dismissing the action, upoil motion for nonsuit, at 
close of all the evidence, plaintiff appealed to the Supreme Court. 

Oscar R. Turner for plainfiff. 
H .  D. WiTlin~ms, Geo. R. Ward and TI'. H .  Weatlrerspoon for d p -  

f endan f .  

PEI~  CI-RIAM. Conceding that there was some e~ idence  tending to 
sustain plaintiff's allegation of an  express contract by which defend- 
ant's testator agreed to pay plaintiff for serrices to be rendered to him 
by plaintiff, there was no error in the judgment dismissing the action. 
at  the close of all the evidence, under C .  S., 567. There was no evidence 
tending to show performance by plaintiff of the alleged contract. 

I n  the absence of such eridence, plaintiff cannot reeorer in this actioll. 
The judgment is 

Affirmed. 

STATE v. EIALIS JARMAS. 

(Filed 1.1 hlarch, 1V28.) 

APPEAL by defendant from Cranmer, J,, at  December Term, 1927, of 
LEKOIR. NO error. 

Attorney-General Brummif f and Assistant Attorney-Genera7 Sad 
for t h e  State. 

P. D. Croom for defendanf. 

PER CVRIAM. The defendant was found guilty of aiding and abettillg 
i n  the manufacture of intoxicating liquors. The defendant made a 
motion for judgment of nonsuit at  the close of the State's evidence and 
a t  the conclusioil of all the evidence. C. S., 4643. These motions were 
refused by the court below, and in this think there was no error. 

Without reciting the evidence on the part of the State, we think it was 
sufficient to be submitted to the jury. 

N o  error. 
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GREENVILLE BANKING AND TRUST COJIPASY v. T. H. NICHOLS 
AND G. V. SMITH. 

(Filed 14 March, 1928.) 

APPEAL by defendant, G. V. Smith, from Lyon, Special Juclgi-, z t  
Xovember Term, 1927, of PITT. 

Motion to set aside judgment rendered by a justice of the peace on a 
promissory note for $50, executed by T. H. Nichols anld endorsed by 
G. V. Smith, on the ground that no copy of the summons was left with 
the appealing defendant. Motion overruled, and the defendant, G. V. 
Smith, appeals. 

IT. A. Darden for plaintiff. 
J .  Con Lanier for defendant, G. 8. Smith. 

PER CVRIAM. The defendant appeals, relying on Pass v. Blias, 199 
N. C., 497; 135 S. E., 291. But the defect in the service of summons 
was cured by a general appearance. Motor Co. v. Reaves, 184 N. C., 
260,114 S. E., 175; Wooten v. Cunningham, 171 N. C., 123, 88 S. E., 1 ; 
Currie v. klining Co., 157 N. C., 209, 72 S. E., 980; Scott z.. Life dsso., 
137 N. C., 515, 50 S. E., 221. 

Affirmed. 

STATE v. SAREE OSBORKE. 

(Filed 14 March, 1928.) 

APPEAL by defendant from Crainmer, J., at October Term, 1927, of 
LEKOIR. 

Criminal prosecution tried upon a warrant charging the defendant 
with violations of the prohibition law. 

From an adverse verdict and judgment pronounced tht'reon, the de- 
fendant noted an appeal. 

Attorney-Generail Brurnmitt and Assistant Attorney-General Snsh 
for the State. 

S. H .  Yewberry and Sutton a7 Greene for defendant. 

PER CURIAM. The State moved to dismiss the appeal for failure to 
docket in proper time. As the exceptions are without merrt, the verdict 
and judgment will be upheld. 

No error. 
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STATE 5 .  EDWARDS; BRINKLEY 2;. PULLMAX C O .  

STATE v. ARTHUR EDWARDS. 

(Filed 14 March, 1928.) 

APPEAL by defendant from C'ranmer, J., at October Term, 1927, of 
LEXOIR. No error. 

dttorr~ey-Genera11 Brummiff and Assistant Attorney-General Xash 
for the State. 

Cowper, Whifaker & Allen for defendant. 

PER CURIAM. The defendant was convicted of a breach of the prohi- 
bition law, and from the judgment pronounced he appealed to this Court 
upon error assigned. We have considered each of the exceptions, and 
find no reversible error in the record. 

S o  error. 

MRS. ARTHUR S. BRINKLEY AND HER HUSBAND V .  THE 
PULLMAN COMPANY, INC. 

(Filed 21 March, 1928.) 

APPEAL by plaintiffs from Totunsend, Specid Judge, at November 
Special Term, 1927, of WAKE. K O  error. 

Action to recover the value of a diamond and platinum bar pin, 
alleged to have been lost by the feme plaintiff, while a passenger on a 
sleeping car of defendant, at Raleigh, as the result of the negligence of 
defendant, or of the theft of said pin by defendant's porter on said car. 

From judgment on the verdict, plaintiffs appealed to the Supreme 
Court. 

Manning & Nanning for plaintiffs. 
Pou & Pou for d e f d a n i .  

PER CURIAM. The judgment upon the verdict rendered a t  the trial of 
this action in the Superior Court must be affirmed, unless there was 
error prejudicial to plaintiffs, as contended by them upon their appeal 
to this Court, in the instructions given to the jury by the court, or in 
the refusal to give instructions as requested by them, pertinent to the 
first issue. This issue was answered adversely to the contentions of 
plaintiffs. There are no assignments of error based upon exceptions to 
the admission or exclusion of evidence. 
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An examination of the entire record, and a careful consideration of 
the assignments of error presented for our consideration by plaintiffs' 
appeal, disclose no error for which the judgment should be set aside 
and a new trial ordered. Upon the facts as all the evidence tended to 
show, there mas no error in the instructions given. Nor was there any 
error in the refusal to give the instructiorw requested by plaintiffs. 
According to the testimony of the feme plaintiff, the bar pin was not 
lost while she was asleep in her berth; it was lost while she was absent 
from her berth, in the dressing-room of the car, where she had gone to 
make her toilet, preparatory to leaving the car in the ~norning,  after 
the arrival at  Raleigh. She testified that she left the pin in the berth. 
and that upon her return it had disappeared. 

The evidence relied upon by plaintiffs to sustain their contentions 
that the pin was lost as the result of the negligence of defendant, or of 
the theft of the pin by defendant's porter, while the femt) plaintiff was 
in the dressing-room, was submitted to the jury, under the instructions 
of the court, which are free from error. 

The rerdict was adverse to the contentions of plaintiffs, and the judg- 
ment must be affirmed. 

No  error. 

F. A. FETTER v. C. R. BOOSE. 

(Filed 21 March, 1925.) 

APPEAL by defendant from Sinclair, J., at Second Cktober Term, 
1927, of WAKE. NO error. 

There were two issues : 
1. I s  defendant, Boone, indebted to plaintiff, Fet ter?  Answer: Yes. 
2. I f  so, in what amount ? Answer : Whole amount-$1 93.48. 
Judgment for plaintiff; appeal by defendant. 

J .  (I. Little f o r  plaintiff. 
Briggs Le. Wesf f o r  defendant. 

PER C ~ R I A M .  The plaintiff was the district agent of the Jefferson 
Standard Life Insurance Company, and through him the defendant ap- 
plied to the company for a loan of about $60,000 to be secured by a 
mortgage on a store building situated on Fayetteville Street in the city 
of Raleigh. The Metropolitan Life Insurance Company held a first 
mortgage on the property and the loan by the Jefferson Company was 
dependent upon the defendant's success in  canceling the first lien. 
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Upon assura~icc that the outs tant l i~~g mortgage would hr taken up the 
Jefferson Conlpai~y issued the policies arid sent them to the plaintifi, 
who testified in part  as follows: "Tlivre seerned to be some trouble about 
getting the Metropolitau loan canceled, but, in the meantime, Mr. Boone 
stated that lie was sure the Metropolitan loan could he paid up  anti 
i~lstructed tlie attorney to proceed to examine the title. Judgc  Harr is  
esami~led  tlie title and X r .  R o o ~ ~ e  paid him the fee for doing 50. J f T h e ~ ~  
I talked to Mr.  Boone about thc policies lie said he was having troublr 
in getting the Metropolitan loan canceled, arid I saw Mr. Drake myself. 
X r .  Drake said that lie thought the matter could be arranged satisfac- 
torily, and as lie had to go to S e w  Tork  he would haid le  the matter 
personally. I kept in touch with 31r. Boone almost daily a i d  advised 
him that if the policics were held longer there ~vould be some rxpense 
attached to it,  and Mr. Boone requested me to hold the policies, and 
stated that he would pay tile expense, as he expected to go to S e w  Tork  
himself and take the Metropolitan matter up  with that  compaliy per- 
sonally. The  espense was $133.48 for the cancellation charge and $10 
medical examination fees. I paid this expense to the compaliy, and this 
is what Mr. Boone agreed to pay me." 

The  defendant's eridence was inconsistent with that of the plaintiff, 
and the controversy was submitted to the jury. 

The exceptioris present the sole question whether the action should 
have been dismissrd as in case of nonsuit. The  plaintiff's evidence, 
which canliot be disregarded, is manifestly sufficient to sustain the 
\-erdict. 

No error. 

A. a. MEDLIN v. TOWX O F  WAKE FOREST. 

(Filed 2 1  Jlarch, 1928.) 

Trial-Instructions-Form, Requisites and Sufficiency. 

Arl esceptior~ to the chnrre that the word "substar~tial" was  u ~ ~ d u l y  
re1)eated au to the damages rec~orrrahle is riot sustained u~lder the facts 
of this case. 

&PEAL by plaintiff from Tozlmend, J., at Kovember Special Term, 
1027, of WARE. N o  error. 

This is an  action by plaintiff against defendant for actionable negli- 
gence. Fo r  negligently paving and constructing its streets without pro- 
viding adequate drains and culverts so that surface water was collectrd 
and concentrated, in an artificial drain, causing an unnatural flow of 
water in manner, volume and mass wliich was tlirown on plaintiff's lot 
causing substantial injury, for which damage is asked. 
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N.  Y .  Gulley amd Douglass & Douglass for plaintiff. 
Mills & Mills and Pou & Pou for defendant. 

PER CURIAM. The issues submitted to the jury and their answers 
thereto, were as follows : 

"1. Has  the property of the plaintiff been injured by the negligence 
of the defendant, as alleged in the complaint? Answer: No. 

"2. What damages, if any, is plaintiff entitled to I-ecover of the 
defendant ? Answer : 7, 

The record discloses that by agreement ('the jury is allowed to go to 
Wake Forest and view the place." 

From a careful inspection of the record;we think the charge is sus- 
tained by the rule laid down in this jurisdiction. Yowmtzm v. Hender- 
soltville, 175 N.  C., p. 574; Eller v. Greemboro, 190 N.  C., 715;  Gore v.  
Wilmington,  194 N. C., 450. 

The learned counsel for plaintiff in their brief. say: "By the frequent 
use of the word 'substantial' in the charge, with no.explanation as to its 
application, his Honor misled the jury." 

The court below was not called upon in the charge to the jury to 
define "substantial injury'' or "substantial damage." No prayer for 
instruction to that effect was requested. Black's Law Dictionary, 2 ed., 
p. 1117, defines "substantial damage" : "A sum assessed by way of dam- 
ages, which is worth having; opposed to nominal damages, which are 
assessed to satisfy a bare legal right. Wharton." 

Before closing the charge to the jury, the court asked if there were any 
other phases of the evidence or any other contentions that either side 
desired called to the attention of the jury, and counsel for both sides 
stated there were none. 

The matter was a question of fact for the jury. I n  law we can find 
No error. 

SARAH BRIDGERS v. S. D. GRIFFIN. 

(Filed 28 March, 1928.) 

Appeal and Error-Record-Exceptio-Ru1m of Court. 
The case on appeal to the Supreme Court will be dismissed when the 

transcript does not conform to the rules of Court regulating appeals. 

BPPEAL by plaintiff from Sil tdair,  J., at October Term, 1927, of 
WAKE. Appeal dismissed. 
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Action under C. S., 2357, for settlement of controversy between the 
parties, arising out of their relationship as tenant and landlord for the 
year 1925. The amount claimed by plaintiff is $200 or less. 

The action was begun by summons issued by a justice of the peace of 
Wake County, dated 20 January, 1926, and returnable on 30 January, 
1926. Defendant appeared on the return day when the action was tried. 
No judgment was rendered on said day. Thereafter without notice to 
defendant, and in his absence, judgment was rendered that plaintiff 
recover of defendant the sum of $200, interest and costs. This judgment 
was entered on the docket of the justice of the peace on 5 April, 1926. 
A transcript of said judgment was subsequently docketed in the office of 
the clerk of the Superior Court of Wake County, and exe~ution issued 
thereon against defendant on 7 June, 1927. Defendant had no notice 
prior to the service of said execution of the rendition of said judgment 
in favor of plaintiff and against defendant. For this reason defendant 
did not appeal from said judgment. 

The action was thereafter docketed in the Superior Court of Wake 
County for trial, pursuant to a writ of recordari, issued upon petition 
of defendant, filed with the judge presiding in  said court on 14 June, 
1927. 

At the trial in the Superior Court the issues submitted to the jury 
were answered as follows : 

"1. I s  the defendant indebted to the plaintiff, and if so, in what 
amount ? Answer : No. 

"2. I s  the plaintiff indebted to the defendant, and if so, in what 
amount ? Answer : No." 

From judgment in accordance with the verdict plaintiff appealed to 
the Supreme Court. 

S.  W .  Eason for plaintiff. 
Wm. B. Jones, J .  S. Griftin and R. N .  S i m m  for defendaat. 

PER CURIAM. The transcript, docketed in this Court, upon plaintiff's 
appeal, does not comply with the Rules of Practice, revised and adopted 
at  Fall Term, 1926, of this Court. See 192 N. C., 837. 

There are no assignments of error based on the exceptions which ap- 
pear in the case on appeal. The exceptions on which plaintiff relies are 
not grouped and numbered separately, as required by Rule 19, see. 3. 

A11 examination of the record fails to disclose sufficient grounds upon 
which the transcript in this case should be referred by the Court, in its 
discretion, as permitted by the Rules, to the clerk or to some attorney, 
for a statement of the exceptions as required thereby. 
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S o  exceptions were taken during the trial i n  the Superior Court, 
where the action mas heard upon i ts  merits; all the exceptions appearing 
in the case on appeal are directed to the issuance of the writ of .rscordari, 
pursuant to which the actiou was docketed in the Superior Court for 
trial de novo. These exceptions not having been grouped and numbered 
separately, as required by the above cited rule, have not been considered 
by the Court. 

Transcripts of the record, including the case on appeal, as agreed 
upon by the parties, or as settled by the judge, docketed i n  this Court, 
must conform to its Rules. Otherwise the appeal will be dismissed, 
unless upon an examination of the transcript the Court sliall, i n  its dis- 
cretion, refer the transcript to the clerk or to some attorney, as per- 
mitted by the Rule, with direction to revise the same to make it con- 
form to the Rule. Thresher Co. z.. T h o m a s ,  170 N .  C., 680. Rules of 
Practice hare  been adopted by this Court, in the exercise of the power 
conferred upon i t  by the Constitution, in order that  i ts  large and con- 
stantly illcreasing volume of business niay be dispatched promptly. 

AIppellaiit having failed to comply with Rule 19, see. 3,  her appeal is 
Dismissed. 

E. L. BROOKS v. GILMERS, Ixc. 

(Filed 28 March, 19'28.) 

,IPPEAL by defendant from Totunsend, Speciail Judge,  at  October 
Special Term, 1927, of w.41;~. 

Civil action to recover damages for an alleged negligent injury, in 
that plaintiff, while working for the defendant at its store or place of 
business in Raleigh, fell through an elevator shaft and seriously and per- 
manently injured himself, the elevator having been moved without clos- 
ing the entrance door. 

The usual issues of negligence, contributory negligence and damages 
were submitted to the jury and answered in faror  of the plaintiff. From 
the judgment rendered thereon the defendant appeals, assigning errors. 

Douglass & l louglass and F .  T .  Bennet t  far p l a i n t i f .  
Thos .  TI'. Ruf l in  a d  Ti l le t t ,  T i l l e f t  & Kenmedy for defendant. 

PER CVRIAM. Without stating the facts, some of which are in  dis- 
pute, we are conrinced, from a careful perusal of the record, viewing the 
evidence in its most favorable light for the plaintiff, the accepted posi- 
tion on a motion to nonsuit, that  the case was properly sutmitted to the 
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jury. N o  benefit would be derived from detailing the evidence, as the 
only question before us is whether i t  is  sufficient to carry the case to the 
jury, and we think i t  is. 

X o  error having been made to appear, the rerdict arid judgment will 
be upheld. 

N o  error. 

(Filed 28 JIarc11, 192s.) 

Trial-Directed Verdict-l)irectet1 Verdict Krroneous on Conflicting Evi- 
dence. 

A tlirectetl verdict to all i s u e  is erroncwus when the eridewe thereon 
is coliflicting. 

,IPPEAL by defendants from Orady,  J . ,  at  August Term, 1927, of 
CHATHAM. 

Actioii for the recovery of land and damages for cutting timber. The 
jury were instructed to answer the first issue "Yes" if they found the 
facts to be as  testified to by all the witnesses. The following verdict was 
returned : 

1. Are the plaintiffs the owners and entitled to the possession of the 
tract of land described in  the complaint 1 Answer: Yes. 

2. I f  so, h a r e  the defendants ~vrongfully nitered upon said lands and 
cut timber thereon as alleged i11 the complaint? ;\iiswer: Yes. 

3. I s  the plaintiff's cause of action barred by either of the several 
statutes of limitatiom pleaded in the answer 1 A\nswer : KO. 

4. What damages are the plaintiffs entitled to recover of tlit defend- 
ants, if anything, for such wrongful acts? ,insn.er: $120. 

Judgment for t h ~  plaintiffs and appeal by defendants upon assigned 
error. 

Seawell cC. McPherson for plaintiffs. 
S i l w  & R a ~ b r r  and M'. E. BrocA. for drfcrdanfs .  

PER C ~ R I A M .  011 1 2  April, 1884, Joseph Riddle and his wife executed 
a mortgage to John  Williams conreging the land in controversy. The  
mortgage a a s  registered 7 May, 1884, and some time after Christmas, 
1889, the lalid was sold under the power conferred by the mortgagors. 
J. J. Hatley became the highest bidder, but John Williams took the 
land and x~cnt  into possessioli. There was eriderice for the plaintiffs 
tending to show contiiiuous possession by themselves and those under 
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whom they claim title until 1897, and afterwards i n  1901 and 1902. 
There was other evidence also; but on behalf of the defendants there 
was at  least some evidence in contradiction, the probative force of 
which was a matter for the jury. Under these circumstances a directed 
verdict was improper, and for this reason the defendants are entitled to a 

New trial. 

WASH HARRIS v. R. G .  LASSITER & COMPANY. 

(Filed 4 April, 1928.) 

Master and Servant-Master's Liability for Injuries to Servant-Methods 
of Work. 

Evidence tending to show that the plaintiff, an employee of defendant, 
was injured by a heavy curbing stone slipping from the top of a pile of 
paving blocks, is insuficient to take the case of actionable negligence to 
the jury and resist defendant's motion as of nonsuit. 

APPEAL by plaintiff from Barnhill, J., at  September Term, 1927, of 
DVRHAM. Affirmed. 

Action to recover damages for personal injury, sustained by plaintiff, 
while at  work as an  employee of defendant, caused, as alleged in the 
complaint, by the negligence of defendant. 

From judgment dismissing the action, as upon nonsuit, a t  the close 
of plaintiff's evidence, plaintiff appealed to the Supreme Court. 

J .  W .  Barbee and S. C. Brawley for plaintiff. 
Fuller, Reade & Fuller and Parham & Lassifer for defendanf 

PER CPRIAM. Plaintiff was directed by his foreman to assist other 
employees of defendant, who were loading on a wagon rock from a pile 
on a street in the city of Raleigh. The pile of rocks was rtbout 414 to 5 
feet high. I t  was composed of small paving rock-about the size of a 
brick. A heavy piece of curbstone was lying on top of the pile. While 
plaintiff was engaged in his work, the curbstone in some way slipped off 
the top of the pile, struck plaintiff and crushed his foot. These are all 
the material facts shown by the evidence. 

There was no evidence tending to show a breach of duty on the part 
of defendant to exercise due care to provide a reasonably safe place for 
plaintiff to work. I n  the absence of evidence from which the jury could 
find that the proximate cause of plaintiff's injury was the negligence of 
defendant, as alleged in the complaint, there was no error in the judg- 
ment dismissing the action as upon nonsuit. The judgment is 

Affirmed. 
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JOHN A. ABEL AND EDWARD C. ABEL, TRADING AS ABEL BROTHERS 
C'OMPAST, V. M. DWORSKY A K D  IDA DWORSKY. 

(Filed 4 April, 1928.) 

Fraud-ActioneDefe11seeRatiAcation of Fraud. 
Held ,  under the facts of this case, involving the question of fraud in 

the purchase of a diamond ring, evidence of the ratification of the fraud 
was sufficient to take the question to the jury. 

APPEAL by defendants from Cranmer, J., and a jury, at Second 
January Term, 1928, of WAKE. New trial. 

This is an action for actionable fraud, brought by plaintiffs against 
defendants. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Was the ring described in the complaint purchased from the 
plaintiff by M. Dworsky or by Dworsky's, Inc.? Answer: By M. 
Dworsky. 

"2. Did M. Dworsky obtain the said ring from the plaintiff by fraud? 
Answer : Yes." 

.J. C.  Little for plaintiff. 
J .  1V. Bailey and M'. H .  Weatherspoon for defendanfs. 

PER C ~ R I A J I .  The defendants, at the close of plaintiff's evidence and 
at  the close of all the evidence, made a motion for judgment as in  case 
of nonsuit. C. S., 567. 

"It is the well settled rule of practice and the accepted position in 
this jurisdictio~~ that, on a motion to nonsuit, the evidence which makes 
for the plaintiff's claim and which tends to support her cause of action, 
whether offered by the plaintiff or elicited from the defendant's wit- 
nesses, will be taken and considered in its most favorable light for the 
plaintiff, and she is 'entitled to the benefit of every reasonable intend- 
ment upon the e~idence, and every reasonable inference to be drawn 
therefrom.' " Sash v. Royster, 189 N. C., a t  p. 410. 

This action for fraud is based on the allegations: The purchase of a 
diamond ring from plaintiffs, doing business in New York, by M. 
Dworsky (Dworsky's, Inc., doing business in Raleigh, N. C.), for $1,200, 
with a preconceived intention not to pay for it, he and the corporation 
he controlled, Dworsky's, Inc., being insolvent at  the time, which fact was 
concealed from plaintiffs, the ring being sold to M. Dworsky for his 
wife. Three notes of $400 each, signed by Dworsky's, Inc., were given 
a t  the time for the diamond instead of the notes being given by M. 
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Dworsky. We are of the opinion there was sufficient evidence to be 
subn~it ted to the jury on the issues of fraud. Des Parges c. Pugh,  93 
N. C., 31;  V ' h i f ~  c. Products Co., 185 N .  C., at p. 71;  12 R. C. L., p. 263. 

The ring in controrersy was delivered to defendant, N .  Dworsky, on 
12 August, 1925. Dworsky's on 3 September, 1925, wrote plaintiff: "If 
we do not hear from you within five days we will immediately return all 
merchandise purchased, and also ask Mr. Rodgers to return his for  
credit, and you mill kindly returu our notes." 

011 10 September, 1925, plaintiffs wrote to Dworsky's: "We are per- 
fectly satisfied to hold the notes you gare  us for the purchase made, 
and we are not complaining nor questiorii~lg your sigrlaturc~. We accepted 
your three notes signed Dworsky's, Inc., per M. Dworsky, Secretary 
and Treasurer." There was other eridence tending to show ratification. 
If plaintiffs discovered the fraud and ratified the sale, they cannot now 
rccorer in this action. 1 2  R. C. L., p. 412; Darden c. Baker,  193 S. C.  
386. This aspect was not presented to the jury. We think the assign- 
ments of error sufficient to present this question. For  the reasons given 
there must be a 

New trial. 

STATE v. HESRY CHAILLES. 

(Filed 11 April, 1928.3 

Receiving Stolen Goods-Indictment-Evidence-Same Class of Crime. 
An indictment charging the defendant with "receiving stolen goods," 

etc.. with evidence tending to show the receiving on several occasions, 
(low not require the solicitor to select the count ou which he would pro- 
ceed, on defendant's motion, each offense being of the same class of crime. 
C. S., 4622. 

APPEAL by defendant from Deal, J . .  at J anua ry  Term, 1928, of 
FORSYTH. NO error. 

r l f f~ rne~y -Genera l  Brz immi f f  and Assistant Attorney-(Jeneral S a s h  
for the State.  

-~fcMichael  (e. Xcrlf icl~ael  amd Wi l l i am  Gra~-es  for clefandant. 

PER CT-RIAX. The  three counts i n  the indictment charge the defend- 
ant with having received on 15 December, 1927, certain goods, chattels 
and moneys, knowing them to ha re  been stolen. H e  was acquitted on 
the last two counts and conricted on the first. From the sentence pro- 
nounced he appealed, assigning error. 
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There was evidence that  the stolen goods had been delivered to the 
drfendant on different occasions, and for this reason he  made a motioll 
to quash the indictment and to require the solicitor to elect as to the 
count on which he would proceed. Both motions were declined. I t  will 
be noted that  the defendant is charged with "two or more transactions 
of the same class of crimes," which mere consummated, according to a 
part  of the evidence, i n  pursuance of a previous agreement between him- 
self and those who committed the larceny; and under these circum- 
stances we find no error i n  his Honor's ruling. C. S., 4622; S. v. Xal-  
pass, 189 S. C., 349; S. v. Jarrett, ibid. ,  516. 

The other assig~iments present no sufficient cause for granting a 
new trial. 

No error. 

G T A R A S T T  C'OJIPAST O F  hIART1,AND r. TTACHOTIA BANK AS11 
TRUST COJlPAST, R E C E ~ E R  OF THE AIERCHANTS BANK ASD TRKST COM- 
PANY. 

(Filed 11 April. 1928.) 

APPEAL by defendant from Lyon, Emergency Judge, at  September 
Term, 1927, of FORSPTH. 

Ciri l  action to establish priority of claim over general creditors. 
From a verdict and judgment in favor of plaintiff, the defendant 

appeals, assigning errors. 

Fred X .  I'arrish for plainfiff. 
Xanly ,  Hendren & T/T7omb1e for defendant. 

* 

PER C ~ R I A J I .  This is the same case that was before us at the Spring 
Term, 1927, sub nom., Corporation Commission 1 % .  Tmst C'o., 193 K. C., 
696, 138 S. E., 22, when a partial new trial was ordered. Reference 
may I)c had to the case, as first reported, for a full statement of the 
facts, as ~ w l l  as for the opi~iion, which has now become the law of the 
case. S f m n k s  I ! .  R. R., 188 K. C., 567, 125 S. E., 162. 

011 the second hearing the case seems to have been tried substantially 
in accord with the pririciples arlnounced on the first appeal. We per- 
c . e i ~ - ~  no valid reason for disturbing the rerdict and judgment. 

N o  error. 
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V'ALTER DALTON, BY HIS NEXT FRIEND, hfINTORA DALTON, v. THE 
STONEVILLE CABINET COMPANY. 

(Filed 11 April, 1928.) 

Master and Servant-Master's Liability for Injury to Servant-Safe Place 
to Work-Warning and Instructing Servant. 

Held,  under the facts of this case involving the liabilitj of the defend- 
ant in negligently furnishing its minor, an inexperienced employee, an 
unsafe power-driven machine to do his work, no error in the judgment for 
damages in the plaintiff's favor. 

BPPEAL by defendant from Stack, J., at November Term, 1927, of 
ROCKINGHAM. N O  error. 

This is a civil action, brought by Walter Dalton, by his next friend, 
Mintora Dalton, against the S toned le  Cabinet Company, to recover 
damages for personal injuries which the plaintiff is alleged to have 
received from the use and operation of an alleged defectire machine. 
The action was tried before his Honor, Hunter K. Penn, and a jury, 
during the August Term, 1927, of the general county court of Rocking- 
ham County. 

The issues submitted to the jury, and their answers thereto, were as 
follows : 

"1. Was the plaintiff, Walter Dalton, injured by the negligence of 
the defendant, as alleged in his complaint? Answer: Yes. 

"2. I f  so, did said plaintiff, by his negligence contribute to his injury, 
as alleged in the answer? Answer : No. 

"3. What damage, if any, is said plaintiff entitled to recorer of the 
defendant ? Answer : $400." 

An appeal was taken to the Superior Court. The Superior Court 
sustained the judgment of the general county court. Defendant assigned 
errors and appealed to the Supreme Court. 

Glidewell, Dunn & Gwyn for plaintiff. 
J. Hampton Price for defendant. 

PER CURJAM. At the close of plaintiff's evidence defendant moved for 
judgment as in  case of nonsuit, C. S., 567, which motion was overruled. 
There was sufficient evidence to be submitted to the jury. I t  was in 
evidence that Walter Dalton, a young and inexperienced lad, 16 years 
of age, without any warning or instruction as to the hazards, risk 
and danger, was put to work for the first time on a "sander," in de- 
fendant's mill, used in the manufacture of furniture. The sander, it 
is alleged, was defective. Sea Boswell v. Hosiery Mills, 191 X. C., 549. 

Plaintiff's witness, C. H. Brown, testified, in par t :  "The sander this 
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boy was hurt on was in  bad condition. Everything was wrong with it. 
I can't say how old i t  was. I didlL't see any date on it. The back of the 
plate was broken. The lever was broken. I t  was a lever that held the 
plate down, and it was broken and let the bed plate rise up. The lumber 
wouicl cstch against the edge of the bed plate and hang it. . . . The 
machine was worn out. I t  would not do the work well. . . . I f  the 
machine was not broken i t  would not have been possible for this boy to 
have gotten his finger in between the bed and the plate." 

Walter Dalton testified in part:  "I think I was 16 years old when 
this accident happened. When I got hurt I had been working on this 
machine about an hour and a half. Mr. Null was the boss man who 
put me on it. H e  did not give me any instructions as to how to take the 
lumber off the machine. Nobody told me the machine was broken. 
I did not know anything about the crack being in there before I got 
hurt. I had never paid any attention to it, because that was my first 
job working on there. A boy named Tab Carter was putting the 
lumber in the other end of the machine. H e  was putting it in fast. He 
was putting them in as fast as I could take then1 out-faster. I was 
picking them off of the plate and one came out from under the plate 
and caught this plate and hit my finger and snatched my finger up to 
the belt that goes over with the notches in i t ;  it hit the plate and caught 
my finger and snatched my finger in there. . . . I t  just snatched 
my hand in  there and mashed i t  up and pulled the nail off." The de- 
fendant introduced no evidence. 

We have read with care the charge made by the judge of the general 
county court and sustained by the judge of the Superior Court. I t  
covers every phase of the controversy. I t  is clear, plain, concise and 
correct, and covers the law applicable to the facts in every respect. De- 
fendant asked for no prayers for instruction. Some of the assignments 
of error of defendant do riot come up to the requirements. Rawls v. 
Lupton, 193 N. C., 428. If they did, we see no error in them. 

No error. 

GEORGE L. GLASS AND WIFE, PRINCESS GLASS, v. D. E. MOORE. C. C. 
MOORE, R. A. JIOORE, T. M. MOORE, ASD W. P. MOORE, TRADING 
AND DOING HUSIKESS UNDER THE FIRM SAME A N D  STYLE OF D. E. 
MOORE & SONS. 

(Filed 11 April, 1928.) 

Process-Service-Return and Proof of Service. 
The return of process regularly showing service bx the court's appro- 

priate officer cannot be overthrown by the testimony of a single witness. 
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APPEAL by defendants from Sfack, J., at November Term, 1927, of 
ROCKINGHAM. New trial. 

No counsel for plaintifs. 
Glidewell, Dun71 & Gwyn for defendants. 

PER CURIAM. The only question presented by this appeal: IS the 
testimony of a single witness sufficient to attack an officer's return of 
process purporting regular service? We cannot so hold. All the au- 
thorities are to the contrary in this jurisdiction. See Trust PO. zl. 
Sowell, ante, 449. 

For the reasons given there must be a 
New trial. 

TY. C. TIBE v. MRS. JESNIE PALMER HICKS E'P AL. 

(Filed 18 April, 1928.) 

APPEAL by plaintiff from Sfack, J., at Kovember Term, 1927, of 
FORSYTH. Affirmed. 

This is an appeal from judgment overruling plaintiff's assignments of 
error based on exceptions taken by him at the trial of the action in 
Forsyth County Court, and affirming the judgment of said court upon 
the verdict of a jury. Plaintiff excepted to the judgment and appealed 
to the Supreme Court. 

Fred N. Parrish for plaintiff. 
Benbow, Hall  & Benbozc and I$'. H. Beckerdite for defendanfs. 

PER CTRIAIII. An appeal by defendants in this action, from judgment 
of the Superior Court of Forsyth County, sustaining plaintiff's assign- 
ments of error upon his appeal from a judgment of nonsuit rendered at 
a trial in the Forsyth County Court, and remanding the action to said 
court for a new trial, was heard in this Court at  Spring Term, 1926. 
The judgment of the Superior Court was affirmed, 191 K.  C., 609. The 
action has been since tried in the county court. 

The action is now in this Court, upon plaintiff's appeal from judg- 
ment overruling his assignments of error, based upon exceptions taken 
by him at the trial in the county court, and affirming the judgment, 
upon the verdict of said court. 

The issues of fraud raised by the amended answer of defendants were 
answered by the jury in accordance with the pontentions of defendants. 
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Plaintiff's assignments of error, based upon his exceptions taken a t  the 
tr ial  in the county court werP properly overruled. There is, therefore, 
no error in the judgment of the Superior Court affirming the judgment 
of the county court. Cpon the facts found by the jury, and upon de- 
fendant's contentions with respect thereto, which were sustained by the 
jury, there was no error in lioiding that defendants were not required to 
return the money paid to thcm by the plaintiff, i n  order to maintain 
their defense to plaintiff's recovery in this action. I t  cannot be held 
that  there was no evidence upon which the jury could answer the third 
issue in the affirmatire; there was no error i n  refusing plaintiff's prayer 
for instruction with respect to said issue. The  judgment is 

Affirmed. 

H. F. BYR1) v. SOITTHERS RAILWAY C O N P A S Y .  

(F i led  18 April. 1928.) 

APPEAL by plaintiff from Grad!], J . ,  at October Term, 1927, of 
w,irs~. Xfirmed. 

J .  Faison Thomson for plaintiff. 
Lawgsfon, Allen d Taylor for d ~ f ~ n d a n f .  

PER C r ~ ~ a a r .  The plaintiff, a resident of Duplin County, is a broker 
engaged ill buying and selling vegetables. On  2 June,  1925, he delivered 
to the dcferidant for transportation from Goltisboro to the Potornac 
Yards, V'irginia, 494 baskets of beans, consigned to himself. The nest 
day he reconsigned the shipment to Anderson ti Johnson, Pittsburgh, Pa , .  
and requested the defendant to divert the shipment to these consignees. 
.lnderson (4r Johnson, for a valuable consideration, sold, assigned, and 
transferred all their interest i n  the claim to U. S. Traffic and Claim 
Company. Ahderson testified that  he "withdrew the claim"; hut he 
did not testify that  the Traffic and Claim Company had reassigned the 
claim, and as they had purchased it for value his "witlidra~val" could 
hardly affect their interest. 

The  plaintiff and Anderson offered to testify that  Anderson & John- 
son had ma& a rerbal transfer of the claim back to the plaintiff; but 
for more than one reason this evidence, i n  our opinion, was properly 
excluded. So, too, as to evidence tending to contradict the written 
assignments. The other exceptions to evidence are without merit. 

At the close of the evidence the action was dismissed as in  case of 
nonsuit. As the record is presented here, we find no error. Judgment 

Affirmed. 
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W. &I. HILTON v. UXITED STATES FIRE INSURANCE COMPANY ET AL. 

(Filed 25 April, 1928.) 

Appeal and Error--New Trial-Newly Discovered Evidence. 
Motion in the Supreme Court for a new trial for newly discovered 

evidence denied on the grounds of its being merely cumulative and sharply 
denied. 

APPEAL by defendant from McRae, Special Judge,  at Special October 
Term, 1927, of UKION. KO error. 

Action to recover upon policy of fire insurance. Issues submitted to 
the jury were answered as follows: 

1. Was the property of the plaintiff insured by the defendant, United 
States Fire Insurance Company, as alleged in the complaint? Answer : 
Yes. 

2. Was the hazard of said risk increased by any means within the 
control or knowledge of plaintiff as alleged in the answer? Answer : No. 

3. Were the buildings insured unoccupied beyond a period of ten 
days preceding the fire? Answer: No. 

4. I f  so, was said insurance in force and effect at  the time said prop- 
erty was destroyed by fire as alleged in the complaint? A.nswer : Yes. 

5.  What amount, if any, is the plaintiff entitled to :recover of the 
defendant, United States Fire Insurance Company, on said policy? 
Answer : $500, with interest. 

From judgment on the verdict defendant, United States Fire  Insur- 
ance Company, appealed to the Supreme Court. 

Mr. 0. Lemmond and John  C. Sikes for plaintiff. 
V a n n  & Mill ikin for def tdaint.  

PER &RIAM. After the appeal in this action had been docketed in 
this Court, and after due notice to appellee, appellant moved for a new 
trial upon the ground of newly discovered evidence. This motion was 
heard upon affidavits filed by appellant in support of said motion, and 
by appellee in opposition thereto. 

Upon the trial of the action in the Superior Court defendant relied 
chiefly upon its contention that the third issue should be answered by 
the jury in the affirmative. The court instructed the jury that there 
was no evidence in support of this contention, and that they should 
therefore answer the issue "No." Evidence offered by plaintiff, with 
respect to the third issue, tended to show that the buildings covered by 
the policy, and destroyed by fire, were occupied by Will Barnhardt, a 
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tenant of plaintiff, within three or four days prior to the fire. Will 
Barnhardt did not testify at  the trial; he was not present. 

Since the trial he has signed an affidavit in which he swears that he 
moved out of the buildings more than ten days prior to the fire. This is 
newly discovered evidence upon which appellant relies upon its motion 
in this Court for a new trial. This affidavit is merely in contradiction 
of witnesses who testified at the trial. The affidavit itself, while sup- 
ported by other affidavits, is sharply contradicted by affidavits filed by 
appellee-among others by the affidavit of Eliza Barnhardt, mother of 
Will Barnhardt, who swears that she was living near the buildings 
which IT-ere destroyed by fire, and that her son, Will Barnhardt, and his 
family moved out of said buildings three or four days before the fire. 

Appellant's motion is denied upon the principles stated in Boyd v. 
Leatherwood, 165 N. C., 614; J o h w o n  v. R. R., 163 N. C., 431; War-  
wick v. Taylor, 163 N .  C., 68, and N o t t u  v. Davis, 153 R. C., 160. 

Defendants7 assignments of error based upon exceptions taken at the 
trial and discussed in the brief filed in this Court by its counsel have 
been considered. They cannot be sustained. The judgment is affirmed. 

No  error. 

J. L. RICE r. FARMERS COTTOX G I S  COMPAXT. 

(Filed 25 April, 1928.) 

. ~ F P E A L  by defendant from Oglesby, J., at December Term, 1927, of 
XOORE. N O  error. 

This lvas an action brought by plaintiff against defendant for the 
recovery of the value of a bale of cotton, alleged to be worth $145.80. 
The allegations of plaintiff are to the effect that he had stored with de- 
fendant a quantity of seed-cotton, in the ginnery building of defendant, 
for the purpose of being ginned and baled when instructed by defendant 
to do so. This instruction was violated by defendant, the seed-cotton 
being gi~med and baled and placed on defendant's platform. 

I t  was alleged by defendant that the seed-cotton was received by it 
and ginned in the ordinary course of business and when baled delivered 
to plaintiff by being placed on the pIatform with full notice to plaintiff, 
this being the usual and only place of delivery. The cotton was stolen or 
lost from the platform. 

The issue submitted to the jury and the answer thereto was as fol- 
1 0 ~ s  : "In what amount, if anything, is defendant indebted to plaintiff? 
Answer : $140.94 without interest." 
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L'. L. Spence f o ~  p l a i n t i f .  
IIoyle Le. H o y l e  for defendant 

PER C I ' R I . ~ .  From a careful examination of the eridence, we think 
the evidence was sufficient to be' submitted to the jury;  the probatire 
force was for them. 

No error. 

(Filed 16 May, 192S.i 

APPEAL by defendant from X o o r e ,  J., at October Term, 1927, of 
YANCEP. 

Criminal prosecution tried upon a n  indictment charging the defend- 
ant  with the murder of one Lonnie 3IcMahali on 4 July,  1927. 

When the case was called for tr ial  the solicitor announced that the 
State would not ask for a verdict of murdw in  the first degree, but 
would ask for a verdict of murder in the second degree, or manslaughter, 
as the eridence might disclose. The  defendant entered a plea of not 
guilty. 

Verdict: Guilty of manslaughter. 
Judgment : Imprisonment in the State's prison for a period of not less 

than 10 nor more than 15  years. 
Defendant appeals, assigning errors. 

d f torney-General Brummitf am,d Assis fan t Attorney-General S a s h  
f o r  tha State .  

A. Hall  Johnston and Charles Hutch ins  for defendanf .  

PER CURIAM. The record contains a number of exceptions which mere 
the subject of earnest debate before us, and while they are not altogether 
free from difficulty, a careful perusal of the entire record leaves us with 
t h ~  impression that no reversible error was committed on the trial. 

Ko  benefit could be derived from detailing the eridence, as i t  mas 
sufficient to carry the case to the jury, and the defendant's motion for 
nonsuit mas properly overruled. 

There are several expressions in the charge, which, standing alone, 
might be subject to some criticism, but reading the charge contextually 
and as a whole, as we are required to do, it would seem to be free from 
reversible error. The verdict and judgment will be upheld. 

S o  error. 
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STATE: r .  LE\TIS McCAIL  ET AL. 

(Filed 23 Nay, 1925.) 

A 1 ~ ~ ~ . i ~  by defcndarit, Lewis ;\ilcCall, from Jioore ,  I . ,  at January  
Term, 1928, of BCNCO~IBE.  New trial. 

Iridictment for larceny. From judgment on a wrdict  of guilty, de- 
fendant, Lewis McC'all, appealed to thc Supreme Court. 

Attorney-General  B r u m m i t f  and  A s s i s f a n t  d f f o r n e y - G e n e r a l  S a s h  
for f h ~  S t a f e .  

TI'. A. S z i l l i ~ a n  and  R. R. Reyno lds  f o ~  d e f e n d a n f .  

PER C r - ~ ~ a n r .  Dcferidant assigns as error the failure of the court in 
its charge to the jury to define the crime of larceny, as charged in the 
il~dictment, a i d  also to state in  a plain arid correct manner the evideuce 
given in the case, axid to declare and explain the law arising thereon. 
('. S., 564. Upon a careful examination of the charge as coiltailled in  
the case 011 appeal, serred by defendant's counsel, and accepted by the 
Solicitor for the State, we must sustain this assignment of error, on the 
authority of S. 2 , .  Eunice, 194 N. C., 409. Defendant is entitled to a 

Xew trial. 

Jl .  E'. TOMS v. TTEL4TER MOTOR C'OMPANP. 

(Filed 23 May, 19'28.) 

APPEAI, by defendaiit from X o o r e ,  J., at  Kovember Term, 1927, of 
HEK~ERSOK. N O  error. 

Action for the recorery of an  automobile. Judgment was rendered for 
the plaintiff upon the following issues: 

1. I s  the plaintiff the owner and entitled to recover the automobile 
described in the pleadings, subject to any lien that the defendant may 
hare  or be entitled to for labor and repairs on the automobile. Answer: 
Yes. 

2. What damage, if any, did the plaintiff sustain by reason of the 
detentiou and deterioration of his said automobile? Answer: $400. 

3. What amount, if any, is the defendant entitled to recover on his 
counterclaim for labor arid materials furnished? Answer: $50. 
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Weaver & Patla for appellant. 
M7. C. Meekins for appellee. 

PER CURIAM. The plaintiff's automobile was left with the defendant 
for repairs. There was a controversy between the parties as to the 
terms of the contract upon which the repairs were to be made. The 
jury accepted the plaintiff's contention as to the contract and answered 
the issues in accordance therewith. We have examined the exceptions of 
the appellant and find no error. They present no question which re- 
quires discussion. 

No error. 
- 

ROBERT H. BROWN v. P H a N I X  UTILITY COMPANY AND 
W. 0 .  STANDIFER. 

(Filed 23 May, 1928.) 

AFPEAL by plaintiff from MacRae, Special Judge, at  April Term, 
1928, of CHEROKEE. Affirmed. 

Civil action by plaintiff, resident of Cherokee County, to recover of 
the nonresident defendant corporation, Phcenix Utility Company, and 
the resident defendant, W. 0. Standifer, damages in the sum of $30,000 
for an alleged negligent injury, sustained on or about 12 July, 19'27, 
while working on a construction project or hydro-electric dam in Hay- 
wood County. 

The Phcenix Utility Company in apt time filed its duly verified peti- 
tion, accompanied by proper bond, and asked that the cause be removed 
to the District Court of the United States for the Western District of 
North Carolina for trial, which request was granted. 

Plaintiff appeals, assigning error. 

D. H.  Tillett and A. Hall Johnston for plaintif. 
Don Witherspoon and Harkins & VanWinlcle for defenda,nt, Phanin: 

Utility Company. 

PER CUNAM. A careful perusal of the record leaves us with the im- 
pression that the order of removal should be upheld on authority of 
Cox v. h m b e r  Co., 193 N .  C., 28, 136 S. E., 254. The principles an- 
nounced in Crisp v. Fibre Co., 193 N. C., 77, 136 S. E., 238, cited by 
plaintiff, are also in support of his Honor's ruling. 

Affirmed. 
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HATTIE LEE STEVENS, BY HER NEXT FRIEND, T. C. STEVENS, v. 
DR. G. W. KUTSCHER, JR. 

(Filed 6 June, 1928.) 

APPEAL by defendant from Walter E. Moore, J., at February Term, 
1928, of BUNCOMBE. NO error. 

The action is to recover damages for alleged injuries to the plaintiff, 
a minor, because of the alleged negligence of defendant in knocking out 
some teeth while performing an operation for tonsillitis." 

The issues submitted to the jury and their answers thereto were a s  
follows : 

"1. Was the plaintiff, Hattie Lee Stevens, injured by the negligence 
and carelessness of the defendant, as alleged in the complaint? Answer : 
Yes. 

"2. What damage, if any, is the plaintiff entitled to recover? Answer: 
$3,000." 

A. Haill Johnston for plaintif. 
Merrimon, A d a m  & Adam and Pless & Pless for defendant. 

PER CTRIAM. We have read with care the record, briefs of plaintiff 
and defendant, and the charge of the court below. We have considered 
the assignments of error. Upon the whole record we can find no preju- 
dicial or reversible error. 

No error. 
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ABANDONMENT see Husband and  Wife A-Parent and Child A a 1. 

ACCORD AND SATISFACTION. 
A Accepting Check in Settlement of Disputed Debt is  Binding. 

1. T h e n  the  purchaser claims a reduction f rom the purchaqe price of 
the  goods sold and  delivered in  consequence of a n  alleged inferiority 
of quality, deducting the  amount of the  damages claimed, and 
sends a check in  a less sum than  tha t  demanded by the  seller, with 
a letter stating tha t  t he  check was  in  full, a controversy arises 
betneen them a s  to the  correct amount due, and the  acceptance 
of the  check and receiving the  money thereon is  a valid settlement, 
binding upon the seller. Hardzunre Co. v. Farmers  Pederntiou, 702. 

ACCOUNT, Action on. 
A Rights of Creditor. 

a Application of Payment 
1. A debtor owing two or  more debts to  the same creditor may direct 

when payment is  made tha t  payment be applied to a certain one of 
them, and upon his failure to do  so, t he  creditor maF apply i t ;  and 
when neither has  done so the  lam will apply it to a n  unsecured 
debt, or the one for which the  security i s  most precarious. or  accord- 
ing to a n  equitable view of intrinsic justice under the  facts of the  
case. Supply Go. v. Plumbing Go., 629. 

ACTIONS (Limitation of, see Limitation of Action-Amendment to  Com- 
plaint a s  Constituting New Action see Pleadings D a-Particular Forms 
of Action see Particular Heads ) .  

A Grounds and Conditions Precedent (in action on Contracts see Con- 
t rac ts  D a ) .  

a Real Controversy 
1. To sustain an  action to establish the t rue  dividing line between ad- 

joining owners of land, a dispute a s  to the location of the  line must 
be shown or  the  case on appeal mill be dismissed in the Supreme 
Court. Wood v. Hughes, 185. 

b Wrongful Act 
1. Damages for a n  injury a re  awarded only when they a r e  caused by a 

wrongful act  done to the  complaining party.  Cherry v. Qilliarn, 233. 

ACTIONABLE NEGLIGENCE see Il'egligence A a.  

ADJUDICATION see Judgments A. 

ADMINISTRATORS see Executors and Administrators. 

ADOPTED CHILDREN-Estate Entitled Under Deed see Deeds and Con- 
veyances B a 5. 

ADVANCEBIENTS see \\'ills E a ?-Landlord and Tenant C. 
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ADVERSE POSSESSIOK. 

A What Constitutes Color of Title. 

1. As to whether a deed is champertous which conveys to the grantor's 
son certain described lands, reserving to the grantor and his wife 
a life estate, given in consideration of the grantee's successfully 
maintaining a suit to clear the title to the lands conveyed, quere? 
and, Held, the deed is sufficient color of title after registration and 
after the falling in of the reserved life estate, to ripen the title in 
the grantee af ter  seven years adverse possession of the land, held 
openly and notoriously and under known and visible metes and 
bounds. Ennis v. Ennis, 320. 

B Against Unincorporated Town. 

1. When sufficient adverse possession of a street of an unincorporated 
town by the present owners and those claiming under them has 
been shown, for thirty-five years for a period of time prior to the 
enactment of chapter 224, Public Laws 1891; C. S., 435, the right 
of the town to the use of the street is barred by the statute of 
limitations. Tadlock v. Mixell, 473. 

C Nature and Requisites. 
1. Adverse possession sufficient to ripen title is  the exclusive use of the 

claimant for twenty years, continuously taking the exclusive bene- 
fits such as  the land in question is capable of yielding, under known 
and visible metes and bounds. C. S., 430. Johnson v. Fry, 832. 

I) Claimant Not Required to Show Title out of State. 
1. I t  is not required that the plaintiff in an action to recover lands by 

twenty years adverse possession, C. S., 430, should show title out of 
the State, except in cases of protested entries, etc., when the State 
is not a party to the action. C. S., 426. Johnson c. Fry, 832. 

AGRICULT'C'RAL LIENS see Landlord and Tenant C a. 

AMBIGUITIES-Latent and Patent see Evidence C n 1-In Designation of 
Charitable Institutions a s  Devisees see Wills E d. 

AMENDMEST-of Complaint see Pleadings D a. 

APPEAL AND ERROR (Kecessity of Certiorari see Cert iorarLin Criminal 
Cases see Criminal Law and Particular Titles of Crimes-from Orders 
Relative to Venue see Venue C-from Orders Setting Aside Judgment see 
Judgments C &Harmless Error see Trial A a 1). 

A Review. 
a Scope and Extent of Review and Questions Rsviewable 

1. When in an appeal the Supreme Court has decided that a defendnllt 
life insurance company deliver to the plaintiff a certain kind of its 
policies as  of a certain date, and the former in its motion as  for c.011- 

tempt of court, contends that the defendant had not complied nit11 
the court's opinion in delivering the kind of policy designated, the 
judgment of the lower court will be reviewed which ordered judg- 
ment upholding plaintiff's motion in direct conflict with all the 
evidence introduced upon the hearing. Rosenberdl v. Assurutrcf, 
Society, 3. 
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APPEAL A N D  ERROR-Continued. 
2. The facts found upon supporting evidence and approved by the trial 

judge, and also the facts likewise found by him, are not reviewable 
in the Supreme Court. Pickler v. Pinecrest Manor, 614. 

0 Burden of Showi)lg Error 
1. While on appeal from proceedings in injunction the Supreme Court 

may review the evidence upon which the lower court has based 
its findings of fact, the burden is on the appellant to shpw error, 
with the presumption in favor of the judgment appealed from. 
Road Comrs. v. Highway Commission, 26. 

2. Held, that the facts found by the lower court that the consolidation 
of two contiguous public school districts was made by the county 
board of education was under the provisions of 3 C. S., 5481, are 
supported by the evidence, and though the evidence is reviewable 
by the Supreme Court on appeal, the findings and conclusions of law 
thereon are presumed correct, and the burden is on the appellant 
to show error. Parker v. Debnam, 56. 

3. The burden is on the appellant to show error in  the Supreme Court, 
and when none is made to appear the judgment rendered in the 
Superior Court in.appellee's favor will be affirmed. Kezoberry v. 
Willis, 302. 

c Review of Questions not Raised i n  Lower Co?r,-t 

1. Where the caveat to a will is duly filed and the trial regularly had 
upon the sole theory that  the testator did not have mental capacity 
to make it ,  on appeal the caveator may not successfully contend 
that it was invalid for undue influence brought to bear upon the 
testator, and that therefore it was not in fact his will, but that of 
another. I n  r e  Will of Efird, 76. 

d Rztlcs of Court-Prosecution of AppeadBriefs-Assig)zme~lt of Error- 
Docketiwg (in Criminal Cases see Criminal Law I? a ) .  

1. An appeal from a judgment of nonsuit will be dismissed when the 
appellant has assigned no error or filed no brief. Fz~rlough v. High- 
way Cmnzissim, 366. 

-3. The question of whether the lower court was in error in issuing 
orders for the appointment of a receiver for a statutory drainage 
district arises on appeal to the Supreme Court upon exceptions 
duly taken, and objections to the regularity thereof as  not being 
entered in the course and practice of the court must be by motion 
in the cause. Broadhtrrst c. Drainage Comrs., 439. 

3. The rules of the Supreme Court regulating the prosecution of appeals 
are  mandatory, and must be equally observed, or the case will be 
dismissed. Apply Estes u. Ra@h, 170 N. C., 341, as to requirements 
of appellant in forma pauperis. Covington v. Hosiery Mills, 478. 

4. Where the appellant has failed to  have his case docketed in time 
under Rule 5 of the Supreme Court (192 N. C., 841), in order to 
preserve his appeal i t  is required that  he file an application for a 
certiorari, addressed to the discretion of the Supreme Court, and 
show a good and sufficient reason for the granting of his motion 
therefor; and the mere fact that  the term of Superior Court ex- 
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APPEAL AND ERROR-Continued. 
tended beyond the time of the convening of the Supreme Court does 
not prevent the case from being docketed and heard a t  that  term, 
the time of the judgment appealed from being considered under the 
provisions of our statute as  the first day of the term a t  which it 
was tried. C. S., G13. Pentuff v. Parlc, 609. 

5. I t  is necessary that exceptions be mentioned in brief, with authorities 
and argument, or they will be deemed abandoned on appeal. Lud- 
ford u. Combs, 851. 

6. The case on appeal to the Supreme Court will be dismissed when the 
transcript does not conform to the rules of Court regulating appeals. 
Bridgers u. Grinn,  882. 

e Record Concltcsive on Review 
1. The appellant may not insist in the Supreme Court that error had 

been committed by the trial court upon a state of facts contrary to 
the record. Mfg. Co. u. Komzegay, 373. 

2,  A question not presented on record of a former decision will not be 
considered in the Supreme Court on a motion to rehear the case. 
Comrs. of JlcDowell v. Assell, 719. 

3. The charge of the court to the jury will be presumed as  correct on 
appeal when it  is not set out in the record. Ogle v R. R., 795. 

B Remand (in Action to Set Aside Judgment see Judgments E a 2 ) .  

a I n  Mandamus Proceedings Against Private Corporation 
1. Khen proceedings in mandamus have been instituted by stockholders 

of a private corporation to compel the distribution of a slirplus 
ascertained in accordance with the provisions of C. S., 1178, before 
the judge holding the terms of court of the district, C. S., 8G8, and 
the judge has issued a mandamus to compel the payment of the 
dividends without evidence of the actual cash value of the assets 
or taking into his consideration a proper deduction for the depre- 
ciation of the plant, the case will be remanded to him to be pro- 
ceeded with according to law. Cannon v. 3fills Co., 119. 

1) For Propev Judgment 
1. Where the plaintiff is entitled to judgment in an action arising on 

contract, wherein the defendant sets up a counterclaim that can- 
not be maintained, and each is given judgment against the other, 
respectively, the case will be remanded for a proper judgment to be 
rendered in the lower court. Seed Co, v. Jennette I l ros ,  173. 

2. Where the trial judge erroneously enters judgment Aon obstante 
veredicto and refuses to grant defendant's motion of nonsuit, on 
appeal the judgment will be reversed and a near trial ordered. 
Jernigan v. Neighbors, 231. 

C Disposition After Remand. 
a Proceedings in  Lower Court 

1. When a case is remanded to the end that  evidence to a certain find- 
ing of fact by the judge be made to appear in the record, and the 
opinion of the court is complete, the trial judge is confined to the 
particular point, and his inclusion of extrinsic matter will be dis- 
regarded. Londolt u. Comrs. of Yancey, 10. 
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2. A decision by the Supreme Court on a prior appeal constitutes the  
law of the case, both i n  subsequei~t proceedings in the  trial  court 
and on a sulrsequent nppetrl. lfoses w il'orol of Jforganton, 92. 

U S e w  Tria l  ( for  Conflicting Instrnctioiis see Tr ia l  A d 1). 

(1 I'ortic*~ Eittitlcd for  E'rro~icoits Ins t ruct io~is  

1. Where trro defendants a re  sued for a joint tort ,  and an  erroneous 
instruction has  Iwen given :I\ to the liabilities of one. materially 
prejndicinq the  other luider thc eritlence ill the  caue, on appeal a 
new trial  wiil be granted a s  to both. l f a y ,  Adn~r . .  v Grove, 236. 

21 F u r  Scfc-Iu Discoao'cd Ccidcncc 
1 Motion in the  Supremc Court for a new t r ia l  for newly discovered 

PT itlence denied on the  grountls of i t s  being merely cumulative and 
sharply (leilied. Hilton c. Ins.  Co., 874. 

E S a t u r e  arid Grounds of Appellate Jurisdiction 

cr. ,llotto?z fo r  Sezo Pnrtics S o t  A 7lozc.ed Z H  iS'&premc Court 

1 Where an  order sustaining defendant's demurrer to the complaiiit is  
re1 e rwd  oil appeal. plaintiff's motion for new parties to be made to 
the  action n i l l  not he alloxed in the  Supreme Court, bu t  the  plain- 
tiff n i l l  110t be prejudiced in his right to inxke the motion in the 
Superior Court Reel, Admz., v. Uovd, 273. 

1. An appeal from the  adverse ruling of the  trial  judge on a motion t o  
strike out csceptions to a referee's rcport, made by the par ty  on 
whow motion the  reference was  made, i s  from an  interlocutory 
order nnd premature, and will be dismissed on appeal. Contract- 
itig Po. c. Pozcm- Co.. 649. 

F Requisites and Proceedings for  Appeal. 

(L Service op Case otb Appeal 

1. An order made without notice to  the parties by the judge beyond the  
term of the  court and outside of the district, extending the  time 
for  the service of case on appeal is  roid.  S .  v. Crozoder, 335. 

APPEARANCE. 

A What  Constitutes General Appearance. 

1. Where attachment l~roceedings in an  action a q a i n ~ t  nonresident de- 
fendmits have been made azaiur t  their  property s i tuate  in this Sta te  
in order to confer jurisdiction on our court, and the  defendant has  
moved here for  sett ing aside a judgment against  him for  surprise, mis- 
take,  excusable neglect, etc., i t  is  a general appearance in our  courts, 
and a snbmis\ion to  their  jurisdiction, and a waiver of service of 
summons, and a judgment rendered in the action against  them is 
not restricted to a judgment i n  rcm, but  i s  also one in personam. 
A b b i t t  v. G-rcgorg, 203. 

2, An appearance for the  purpose of filing a demurrer to the  complaint 
i s  a general appearance to i t s  merits and confers jurisdiction by 
waiving a proper, service of summons. C. S., 4W. Reel, Admx., v. 
Bogd, 273. 



INDEX. 

APPEARANCE-Contin ued. 
3. The giving of a replevy bond is equivalent to a general appearance 

entered by a defendant in attachment, and is a waiver of the 
irregularities, if any, in the service of summons, or the necessity of 
such service, and estops the defendant from denying ownership of 
the property l e ~ i e d  on. Bixxell c.  .llitchell. 484. 

ARBITXATION AND AWARD. 

A Right to Arbitration. 

a Right to Arbitratio% N a y  Be Waived 

1. As to whether a clause in a building contract providing for an arbi- 
tration is enforceable as a condition upon which one of the parties 
may maintain an action on the contract, Quere? but this is a matter 
that the parties may waive. PicliZer v. Pinecrest Zanor,  614. 

b Trial Court has no Discretiolt to Change Terms of Award Where Pur- 
ties Agree Award be Final 

1. Where an action upon a money demand has been referred to arbitra- 
tors under agreement that  their report be final and binding, and the 
final judgment of court, the award to the plaintiff of a certain 
amount and interest, together with the costs of the action, excludes 
any discretion of the trial judge in taxing the plaintiff with fees 
for the services of the arbitrators and stenographer. Transporta- 
tion Co. v. Steams, 720. 

ARREST see Escape. 

ARSON. 

A Evidence. 

a Evidence of Other Burnings 
1. On trial under indictment for burning a barn to collect fire insur- 

ance thereon, C .  S., 4242, evidence that  the defendant a t  another 
place, a t  some indefinite time in the past, had another barn to burn, 
is incompetent and does not come within the exceptions to the 
general rule, there being no causal relation between the two fires, or 
logical or natural connection between them, and not a part of the 
same transaction. S. v. Deadnzon, 705. 

ASSESSMENTS-Drainage see Drainage Districts-for Public: Improrements 
see Municipal Corporations A b. 

ASSIGNMENTS. 

A Rights and Liabilities of Parties. 

a Rights of P r i m  Assignee 

1. While a bank may make a valid transfer of certain of its assets to 
secure the officers thereof in signing a s  sureties an undertaking 
given by the bank for the deposit of county funds (Trust Go. v. 
Rose, 192 N. C., 673),  such transfer will not prevail as against an 
equity of a third person to whom the same assets had been pre- 
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ASSI(;SMEr\'TS-Conti,zurd. 

viously assigned and the  la ter  assignmeut was  in f raud of rights 
acquired, and  where these matters a re  sufficiently alleged a de- 
murrer  thereto i s  bad. Richmond County  v. Trus t  Co., 545. 

2. I n  the  course of i t s  dealings and for a lawful purpose a bank may 
negotiate notes, drafts,  bills of exchange, and other evidences of 
indebtedness embraced by 3 C .  S., 220(a)  ; and where there i s  more 
than oiie transfer of the same security, a n d  the  equities a r e  equal, 
the first in time will prevail. Ibid.  

ASSUMPT'IOK O F  RISK see Master and Servant A c. 

ATTACHMENT. 
h Grounds for  Attachment. 

a Defendant  Does Not Admit  Ground of Attachment by Filing Replevy 
Bond 

1. By filing a replevy bond for the  retention of his property the  defend- 
a n t  in attachment does not admit the  allegation of f raudulent  
concealment or other such statutory grounds upon which the  
att:rchmrnt n n q  iwuc'tl. C' S.. 814. 813. B i x z ~ l l  I . .  1litc.lff~ll. 4c l .  

R Liabilities on Ronds and Undertakings. 

1 When the defendant in attachment enters a general appearance and 
traverses the allegations of fraudulent concealment of his property 
upon which the attachmeiit was  based, and gives a replevin bond 
to  retain the possession of the property attached, n i t h  the required 
surety,  and  upon the  t r ia l  the issue a s  to  f raud is found in his favor, 
t he  surety on the  replevy bond is discharged from liability, and i t  
is  iiot necessary that  a motion to vacate the attachmeilt be pre- 
I iouslj made Brzwl l  I Ilrtchcll. 4W 

2. Judgment against  a surety on a replevy bond in attachment cannot 
be ordered in the  main action unless he  has  made himself a volun- 
t a ry  par ty  therein, the  o r d i l l a r ~  remcxly being by separate action 
against  him. Ibid. 

ATTORKEY AND CLIENT (Argument and Conduct of Counsel see Trial  E ) .  
A Offices of Attorney. 

1. An attorney a t  law is a n  officer of the court  in the sense that  he owes 
. a duty  to the public, a s  well a s  to his client, and the manner of his 

exercise of his right t o  practice is  subject t o  the court's supervisory 
power. Waddel l  v. i lycock,  268. 

B Fees. 
a Fees as  Par t  of Cost 

1. Attorney's fees and the  personal expenses of a n  attorney in the  liti- 
gation i s  not an  elenient of damages recoverable by the  plaintiff in 
his suit  to set  aside a conveyance of land for fraud. Parker v. 
Real ty  Co., 644. 

AUTOMOBILES see Homicide B. 
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BANKS ASD BANKISG (Liability of Bank for Returning (Check see Libel 
and Slander D a "Rights and Liabilities of Bank in Course of Collect- 
ing Checks see Bills and Notes A a-Liability of Surety on Bond Given 
by Bank see Principal and Surety A a-Right of Bank to Assign Securi- 
ties see Assignments). 

A Directors. 
a Liability of Individual Endorser of Note Not Affected b y  Once 

1. Where i t  appears that sureties on a bond given by a bank to secure 
a depositor are  directors of the bank, but that they signed in their 
individual capacity, their measure of liability is not increased by 
reason of their being directors of the principal obligor. Ixgram w. 
Bunk ,  357. 

b 011111 Depositors Xu11 Sue Ofleers and Directors for iYrongf1~21u Re- 
ct il-ii~g Deposits 

1. While a demurrer to the complaint of a receiver of a defunct bank is 
bad in this case: Held, the depositors alone may sue to recover 
upon allegations of the wrongful receipt of their deposits, and such 
allegations on proper motion will be stricken from the complaint in 
the receiver's action. Trust Co. v. Peirce, 717. 

BEQUESTS see Wills 

BILLS O F  LADISG see Carriers C a .  

BILLS AiYD SOTES (Liability of Bank Directors on Note see Banks and 
Banking -4 a ) .  

A Checks (Liability of Bank Refusing Payment of Check see Libel and 
Slander D a %Check Given for Gambling Debt see Gambling). 

a Rights a i d  Liabilities of Drawer, Drawee, Payee, attd Banks in Course 
of Collection 

1. When a collectiiig bank receives a check for collection payable a t  a 
bank in another town, there is no authority of agemy conferred by 
the drawer of the check on it  to receive in payment anything but 
money; and where the drawer of the check has moiley to meet the 
check on deposit in the drawee bank, on presentment in due course, 
and an intervening bank, in the course of collection, receives a 
check of the drawee bank in payment, which is not paid by reason 
of the drawee bank becoming insolvent before prefentment of its 
check: Held, as  a matter of law the drawer of the check is released 
from liability thereon. 3 C. S., 220(n), has no application to the 
facts in this case. Dewey v. IUargolis, 307; Quarles v. Taulor, 313. 

2. When a check on a bank by the drawer has not been paid upon pre- 
sentment at  the drawee bank in due course, by reason of insufficient 
funds, the payee may elect to bring action upon the unpaid check 
or upon the obligation for which the check mas given. Ibid. 

3. When a bank receives a check from its depositor for collection which 
is paid by the drawee, and the bank'through which it has been paid 
in due course of collection and remittance has charged the amount 
to the account of the initial bank, which has since become insolvent, 
the agency for collection ceases upon the payment of the check and 
i ts  acquisition by the bank to whom the initial. bank had forwarded. 



i t ,  i t  t hus  beco~ning :L purchaser for value in  due course, without 
notice of any infirmity in t he  instrument,  and the  depositor under 
her unrestricted elldorsement has  recourse only against  t he  bank 
ill which i l ~ e  had thus  drposited the  check. STACY, C. J., dissenting 
on the  ground t h a t  n judgment a s  of llorlsuit should not have k e n  
entered nndcr t he  fact? of this caqe Arnold u. Trus t  Co., 345. 

11 ('kc'cks t r s  E;ric7c~~(~' of I'cc!lmt'~rt. ( 0 1 1  3Iotio11 of S o l ~ s u i t  seo Tr ia l  
H 11 1 . 1  

1 .  h check marked paid by the  d r ~ ~ v e e  bank in t he  hands  of the  drawer  
thereof is  only prima facie evidence of payment, and  may be re- 
butted by showing t h a t  payment hiid not i n  fac t  been made. 
Dcwcy 7'. -11 nrgolis. 207 : Q I L ~ I ~ I C S  C. TQUZOI., 313. 

2 .  Where ill a taxpayer 's  su i t  to  enjoin the  sale of his land for  the  non- 
payment of taxes  he  introduces evidellce tendi r~g to show t h a t  a 
check given and accepted therefor mas returned to  him Iiy the  payer 
bank, which t l ~ a t  day  &came i t~solvent,  marlred "paid," and other 
evidence was  introduced tending to sllow t h a t  n o t \ v i t l s t : i d i g  this 
the  check was  in fac t  not paid, and there was  no evidence a s  t o  by 
whom the  check was  presented nor mode of payment : Ilelrl ,  the  
eritlence is  snlficierit to be snbinitted to the jury. Litchficld v. Reid, 
Sherif f ,  161. 

3 .  Where  a check  asses through serera l  ban l ;~  in  t he  conrse of collcc- 
tion "pay to  any bank or order," ant1 i s  marked paid by tilc drawee 
bank, and returned to  t he  maker,  there  is  a t  least  a presumable 
inference of fac t  t h a t  i t  n a s  paid in moncr to some hank nc: the  
holder thereof. Ibid.  

B Fmud a s  Affecting Bills and  Kotes. 

1 .  Where in an  action upon a note t he  defendallt pleatls and introduces 
evidence tending to  show f r and  in t he  t rea ty  nnd acknowledges 
t h a t  he  signed i t ,  and the  ~)lniiltiff claims a s  a purchaser in due  
conrse fo r  value ~ ~ i t h o u t  notice, with evidence t o  snpport i t ,  the  
plaintiff is  entitled to recover upon the  evidence in the  absence of 
competent eridencc tending to  shorn t h a t  h e  bad notice of the  
infirmity of the  i~ictrurncnt a t  the time he  11ad acquired it. rzxnnce  
CO. L' 31ill8, 337. 

2.  A negotiable instrument procured by f r aud  in the  t rea ty  is  voidable 
between the  original rmrtics ant1 binding in  t he  hands  of innocent 
third ~ n r t i c q .  m ~ d  one procured by fr:und in the  facttun ic, abso- 
lutely void. I h i d .  

C Actions 
(5 Issllcs 

1. W h e i ~  the  endorsers on a note plead two separa te  and distinct de- 
fenses t o  their  liability to  t h e  action, with evidence to  support  
them, and  the  t r ia l  judge has  submitted isiues upon each of them, 
one nl>on \ \ an t  of notice of presentment and  disllonor to them a <  
accommodn t io~~  indorwrs,  i t  i s  reversible cr ror  for  tlle t r ia l  judge 
t o  n l t h d r a w  th is  issue. 1111on which the defense largely depends 
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from the jury and leave the jury uninstructed as  to the law thereon, 
and submit the case upon the other issue alone. McNeill v. VcGirt, 
370. 

D Notes in Series (Limitation of Foreclosure of Mortgage Securing Sotes 
in Series see Mortgages C a ) .  

a Option of Acceleration 
1. Where notes are  given in series, providing that  upon the nonpay- 

ment a t  maturity of each as they become due all of them are  t o  
become due and payable, i t  is a t  the option of the holder to enforce 
acceleration, and when he has not exercised his option, i t  will be 
presumed that  he has waived his right to do so. Jlcadozc;~ CO.  v. 
Rruaiz, 395. 

BOSDS-hfunicipal Ronds see Taxation B a-of Clerks see Clerks of Court 
B-of Sanitary Districts see Sanitary Districts B-Indemnity Bonds see 
Principal and Surety-for Jfunicipnl Construction see Principal and 
Surety, A b. A d. 

ROUKDARIES see Deeds and Conveyances C. 

RUILDIKG ASD LOAS ASSOCIATIONS (Bankruptcy of, see State A a 6 ) .  
A Duties and Ihb i l i t i e s  of Oficers. 

1. Where the directors of a building and loan association are  negligent 
of their duties and leave the management of its affairs in the hands 
of its secretary-treasurer, who, by maturing the stock a t  an  earlier 
date than was safe, caused the association to become insolrent and 
finally to be placed in the hands of a receiver, and by other acts of 
mismanagement tending to the same result, and the directors by the 
observance of their duties should have been aware of the condi- 
tions esisting: Held, a cause of action arises to the receiver upon 
a joint tort, in behalf of the stockholders and creditors of the cor- 
poration. Braswell v. Morrow, 127. 

B Relationship of Borrower and Stockholder. 
1. Where the borrower from a building and loan association takes out 

stock, to pay a t  maturity the debt secured by a mortgage on his 
building, he occupies, upon the bankruptcy of the association in the 
hands of a receiver in bankruptcy, two independent relations to the 
association; that of stockholder, and that of debtor to the associa- 
tion, and he is not entitled to ha re  his payments made on his 
shares of stock credited to his debt, a s  against the claims of the 
ot1it.r crrtlitorq. ('. S., #Ylh0. 51h::. I Z o ~ d l o ? t c r ~  1 . .  S t o t  s s c ~ l .  (i40. 

BURDEN O F  PROOF see Evidence B-in Particular Actions see Particular 
Heads. 

BI-S LISES (Liability of Snrety on Bonds of Bus Lines sce Principal and 
Surclty A c. ) 

A Actions for R'egligence. 
(2. Parties. (Constitutionality of Statute Relating to Pal-ties see Consti- 

tutional Law B a 2.) 
1. Under the provisions of the statute of 1925, ch. 50, secs. 3, 6 ( g ) ,  re- 

quiring public-service bus lines to give bonds inderanif~ing passen- 
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nus LINES-Conti~lued. 
gers and the  public against  negligent injury and property loss, a s  
amended by Public Laws of 1027, ch. 136, sec. 6, providing tha t  "in 
any action in the courts arising out of damage to person o r  prop- 
erty,  the assurer shall not be joined in  a n  action against the 
assured, but the assurer shall be liable within the  limits of the  
bond." etc. : H e l d ,  a joinder of the  assurer in the action is forbidden, 
and the complaint will be dismissed upon demurrer.  Wil l iams v. 
Jiotor L ims ,  682. 

CANONS O F  DESCENT see Descent and Distribution. 

CARRIERS. 
A Carriage of Goods. 

a Liabilitg for  Loss or It t juru to Goods 
1. Under the Carmack Amendment to the  U. S. statute,  a carr ier  is 

liable to the  lawful holder of a receipt or bill of lading in inter- 
s t a t e  commerce, or t o  any par ty  entitled to  recover thereon, for the  
full, actual loss or darnape to the  shipment, and in the  co~lsigl~or 's  
action to recover for a shipment destroyed while in  the carrier 's  
possession, and i t  also appears  in  the  complaint t ha t  the plaintiff 
had g i ~  en the  initial carrier notice of the loss, a demurrer on the  
ground that  thc consicncc had 1 ) ~ e n  made a par ty  plaintiff and that  
the t i t le to the  shipment vested in him upon the  consignor's receiv- 
ing the bill of lad in^, and t h a t  i t  i s  not alleged tha t  the  la t ter  had 
also given the  required notice to the  carrier. is  b a d ;  and a s  to 
whether such notice is  required uuder a uniform bill of lading is  
not presented or1 the appeal of defendant from judgment overruling 
the  demurrer.  Fzil-i~ztzrre Co. v. R. R., 636. 

CAUSES O F  ACTIOS-Demurrer Thereto see Pleadings A a 

CAVEAT see Wills D. 

CERTIORARI (see Appeal and Error  A d 4 ) .  
d S a t u r e  and Grounds. 

1. When the  case of the  appellant cannot be made out and served in  
time to bring i t  up  t o  the  Supreme Court and docketed within i t s  
rules, for reasons for  which he is not responsible, i t  is  required 
tha t  he should allply to the  Supreme ('ourt, then in session, for a 
wri t  of certiornre in  apt  time, arid when he has  depended iolely 
npon a \-oicl order of the  t r ia l  judge extending the time for  the  
service of his case, which is excepted to, the ease will be dismissed. 
S .  v. Crozoder, 335. 

CHALLESGES TO JURY see Ju ry .  

CHARACTER EVIDEXCE see Evidence A a-In Criminal Sctions see 
Criminal Law A b. 

CHARITABLE INSTITUTION-Designation as Devisees see Wills E d- 
Appointment of Trustee for  Charitable Trus t  see Trusts  R a-Tasation 
of see Taxation C a .  

CHECKS see Bills and Kotes A. 



CITIES see JInilicipal Corporations. 

CIVIL PROCEDURE-Vested Rights Therein see Constitutional Law B a- 
Construction of Statutes Relating m e r e t o  see Statutes A b-Procedure 
in I'articular Actions see Particular Heads. 

CLAIlUS AGAISST THE STATE see State B-Jurisdiction of, see Courts A. 

CLERKS O F  COURT (Power to Extend Time for Filing Pleadings see Plead- 
ings C Ib-Appointmcnt of Atlministrators see I4:secutnrs and Adminis- 
trator$ B a ) .  

A Jurisdiction. 

1. The clerk of the Superior Court lias jnrisdiction to enter such judg- 
nlcnts by dcfault final and by default and inqairy as; are  authorized 
hy statute. C. S.. 5'36, 3'35, 3'37: :3 C .  S., 503. B a k c r  1;. C o r e y ,  299. 

b I'ozcer to Chaugc  T'olue 
1. The clerk of the Superior Court has the right to order an  :~ction 

t r a n ~ f ~ r r e c l  lo another county only when a defendant is entitled 
thereto a s  a matter of right, and not ~vhen i t  is a matter of dis- 
cretion; in the latter case i t  is to be exercised by the judge of the 
Sulwrior Court npon motion properly made in term. C a ~ t s c y  u. 
~llorris,  352 

B Liability on OfIicial Bond. 

1. The surety on the official bond of the clerk of the Superior Court for 
def;rlcation of moneys lie has received ill his oilic~ial capacity is 
liable only to  the extent of such misappropriation for the term 
col-ered by the bolid, and to the extent of the penalty therein, and 
this principle npl~lies when the same surety is on several successive 
bonds of the same clerk, given upon his successire election to and 
ilitluction into this bflice. G i l m o r e  v. IVaTkcr, 460. 

2. When u defaulting clcrlc of the Superior Court lias several times suc- 
reetled himself in that  office, and has given his several bonds with 
the same surety for tlie several terms of such office, in the absence 
of evicleiice to tlie contrary, the presumption is that  he defaulted 
as  to tlie ~ a r i o u s  amounts he has received at  the various times they 
were paid to hi111, with the burden npon the surety npon the bond, 
and the pewonnl re1)resrntative of the deceased clerk, to show to 
the contrary. Ibid.  

3. The provisions of C. S., 056, requiring an annual report of the condi- 
ti011 of his office by the clcrl; of the Superior Court to the county 
comniissio~~crs raises a prima facie case of its correctness only 
~vli'n the stntutc is substantially complied with, so Ihat the report 
show nil itemized statement of tlie funcls held, the date and source 
from which they mere received, the persons to whom due, how 
invested, and where, and in whose name deposited, the date of any 
certificate of deposit, the ra te  of interest the same is drawing, and 
other evidence of tlie investment of said fund ; so that the report 
111:ly accortlingl:' be audited, and published in accordance with 
C. S., 937. I b i d .  
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CLERKS O F  COURT-C'otttrtzir( d .  
4. JT'here a judgment debtor has paid the judgment entered against 

him in the othce of the clerk of the Superior Court, and the clerk 
has rnisappro[~riatcd the ~ay inen t ,  so that the debtor has nqniu paid 
the judgment, the equitable doctrine as  to whether he is subro- 
sated to the right of the judgment creditor does not necessarily 
arise, and a right of action mill lie against the surety on the clerk's 
bond for the direct n ~ i s a ~ ~ r o p r i a t i o n  of the money. I b ~ d .  

C'O1)ICILS see TT'ills E c 1. 

COLOR O F  TITLE see Adverse Possession A. 

C031IJLAIKT see Pleadiugs D-in Particular Actions see Particular Heads. 

COKDITIOXAI, SALES see Sales A. 

COSFICSSIOKS see Crimii~nl Law d c. 

C'OSSOLIDAT'ED STATUTES (Statutes see Statutes).  
(For  conrenience in .a~lnotating statutes.) 

SEC. 
1. Clerk of court alone has power to ap~oi r i t  administrator. Bawk 2;. 

Comrs. of Yancey, Gig. 

139 ( 4 ) ,  i s ) ,  140. Illegitimate child may riot inherit from maternal grand- 
father, 18s. 

185. Adopted child does not take under deed to the children born of his 
mother. Tu?diersley v. Dacis, 542. 

220 ( a ) ,  T'ol. 3. T h e n  bank transfers security to more than one person, 
first in time prevails. Richntotd Co~cizty v. Il'rust Go.. 5-45. 

220 (11). Yol. 3. S o  a1)plication \\here drawer of c11ecB has money ill pal ee 
bank Delccll e. Vnrgolis, 307. 

221(e), 4401. Erideuce sufticient to sustain charge of embezzlement by 
ofiicer of bank. S. v. Vasliir, 537. 

2 .  Bnstarcl'a right to i~ilierit from putative father who afterwards mar- 
ries his mother. Stewart e. Stewart, 476. 

415. Whether action is continuance of former action is question of law, 
; r ~ ~ t l  ] u r ~ , o l  P V ~ ( I C ~ I I ( . ( ~  ll(:r i11lnlis8il)lt~ 011 lwint. .llot.siq~c.~. I . .  Ilrlltsc"~'. 
4 , w  

426, 428. 130. \T'hel~ title to lands presumed to be out of the State-In- 
structions. Dill Corpwation v. Dozci~s, 1%; Johnson c. Fry, 532 .  

4.30. Character of :ltlrerse possession to ripen title to li~ncls. Joh~ .~o! i  v. 
E'ru, 832. 

-1:35. \Vhe~i riglit of tow11 to use of street barred by statute of li~nitations. 
Ttid101~fi 1, .  .l/i:;( I / ,  47.3, 

437 ( 3 ) .  Default In paymellt of one note ill series where all were to hecome 
duc ;rnd payable upon default does not s tar t  the running of the 
s t a t ~ ~ t e  of  limitation^ vlicre creditor does not ese:.cisr o[~tion of 
acceleration. Xcado~as Co. v. Myan, 395. 
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('OKSOT,InATED STATUTE8-C'o?rtin1ied. 
SEC. 
445. When plaintiff is estopped by his laches to claim title to his mother's 

separate realty against children of his mother's second marriage. 
Xarshall  v. Hammock,  498. 

456, 507, 5?,4, 519, 521, 522, 445, 1667. One who has suppoited wife and 
children of a n  abandoning husband may offset sum so paid against 
rents and profits of land in action by husband to recbover them from 
him. J e f f r e ~ s  v. Hocutt ,  339. 

4 f i 3 ( 1 ) .  When action is only on note secured by mortgage i t  is  not one 
involving interest in realty, and is  not removable a s  a matter of 
legal right. Causey v. Morris, 532. 

460. Where under section 4 6 3 ( 1 )  cause is  not removable as  matter of legal 
right, plaintiff may select venue. Cousey v. Morris, 532. 

469. Tenue of action of nonresident plaintiff and resident defendant. Brown 
v. Auto Co., 647. 

4 7 0 ( 2 ) .  Discretion of court on motion to remove cause to another county 
not reviewnbl~. Causef~ v. d4orri8, 532. 

49-0. Demurrer to complaint is general appearance waiving service of sum- 
mons. Reel u. Boyd, 278. 

W 2 .  Torrens proceedings is lis pendens. Brinson u. Lacy, 394. 

305. 1.01. 3,  536. Court may extend the time to plead from time to time 
in unbroken sequence. Hines v. Lucas, 376. 

311'. Pleadings liberally construed to deny demurrer. Enloc v. Ragte, 35. 

313. To1. 3. Demurrer to complaint sustained. Ballinger c. Thpmas,  517. 

5l!>, 521, 522. Slander of title a cross-action in action to recover mineral 
interests-Demurrer-Equity. Thompson v. B u c h a w n ,  155. 

336. 600. Superior Court judge on appeal may set aside judgment ren- 
dered by default by clerk upon proper additional findings-Plead- 
inzs-8mendments. Dun% v. Jones, 354. 

536. 63'7. Power of Superior Court judge to allow amendments to pleadings, 
etc.. not abridged. X f g .  Co, v. Kornegay, 373. 

547. C1i:liiging name of administratrix to correct error does not constitute 
new action, and is  not reversible error. Hill v. R. R., 605. 

547. .iinendment asking damages not a change of cause of action. Parker v.  
Real ty  Co., 644. 

564. Instruction held not expression of opinion. S .  v. Bosu~et l ,  496. 

567. How evidence considered on motion of nonsuit. New Bern v. Tel.  
Co.. 285. 

578. 5'79. Party asking for reference not bound by report, and may except. 
Contracting Co. v. Power Co., 649. 

, i!KI.  .i94. 596. 597. When nniount in suit not definitely deterlnined fro111 
complaint judgment by default final is  improper. Supply Co. u. 
Lumber Co.. 629. 
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CONSOLIDATED STATUTES-Continued. 
SEC. 
595, 596, 597, 593, Vol. 3. Judgment by default may be entered by clerk of 

court. Baker v. Cwey, 299. 

600. When cause is removed by clerk from State Court to Federal Court, 
and therein sent back, a judgment in the State Court by default, 
entered in  the meanwhile, may be set aside on motion showing 
meritorious defense. dbbitt  v. Gregory, 203. 

613. Applicant must file motion for certiorari in  Supreme Court and show 
absence of laches when appeal not docketed in time required by 
rule. Pentuff v. Park, 609. 

614. When prior lien of judgment has preference over later mortgage in 
foreclosure. Duplin County v. Harrell, 445. 

614. \Vhether unregistered deed is color of title not issue when title by 
twenty Fears adverse possession is shown. Jok~~8o.n 1.. Fru,  832. 

-., > (A. 729, 7.10, 731, '745. Homestead must be ~ l lo t ted  in equity of redemption. 
Clnrk v. Walde,a, 752. 

729. EIomesteatler loses his right by conveyance of lands, but has right to 
st.1ec.t in other of his lands. Uuplh  County v. Harrell, 445. 

709(2) .  tTpon establishing issue in favor of debtor surety on replevy bond 
is released. Rixxell v. Jlitchell, 484. 

h14. 515. Replevy bond does not admit fraud, etc. Bixxell v. Jlitchell, 484. 

h3S, T01. 2 ( a ) .  S u l ~ ~ l e ~ n n l t a l  order providillg for payment of teachers is 
held proper ill this case. Clark v. VcQueen, 714. 

S68. E h e n  case remanded in Supreme Court for further facts. Cannotl 1;. 

Jlills Co., 119. 

RKl.  Tol. 3 ( a ) .  JT'hen case not removable, 463(1),  469, cause tried d e  ~ i o r o .  
C n u w ! /  v. Jfowis, 532. 

913, Tol. 3 ( h ) .  Clerk's order to remove cause under Federal Statnteq 
for diversity of citizeilship whcli erroneous is not void. Abbitt r.  
Gregory, 203. 

921. Evitlt.i~cr ileceqbary to attack summons duly served hy process ofticer. 
l ' r~ t s t  Co. ?I .  Yowell, 449. 

956. 357. Presumption of correctness of report of clerk of court. Giln~ore v. 
TTalke~*, 460. 

1005. Corporation not merged with nnother when retaining property sufti- 
cient to D ; I ~  rlebts. Askcto c. Hotel Co., 456. 

1000. Son entitled to moneys spent in good faith under contract with his 
father to support him, when done for sufficient consideration. 
Bank v. XackoreZl, 741. 

1178. 1179. Surplus for dividends when and how declared. Calmon u. Vills 
Co., 119. 

14Z. Power of Supreme Court to review. La,c?/ v. State, 284. 

1500. Indictment before justice of peace amended on appeal. S. v. Holt, 241. 
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COKSOLIDATED STATUTIGS-Continued. 
SEC. 

1500 (Iiule 16) .  When crimiual actiou terminated to allow action for 
malicious prosecution. Wil~kler v. BIo~uiitg Rock Lines, 673. 

1662. Judgment must accord with verdict in action for divorce, Saunder- 
sott v. Saur~dersoti, 1G0. 

1724. By preserviug right, the owner of lands in coiidemnalioii proceedings 
has right to trial by jury as  to amount of damages. Bydell v. Law 
caster, 297. 

1744, 1743. d devise of profits from rents of a store building to designated 
childre11 is euforceable when one of them is  not i t  esse, and the 
others a re  properly represented by guardian. T17uddelZ v. Cigar 
stor'vs, 434. 

1730. Certificate of maxor of town of existence of ordinalice is prima facie 
w s e  of its existence. S. v. Gilb, 425. 

lWU. Kemaiiiclers upon coutiigeut interests in rent of lands evideutly fall- 
ing due within the life of a trust a re  euforceable by trustee desig- 
iiated in will. IVaddelZ v. Cigar Stores, 434. 

1798. Opiuioii of physiciau, made under court order, as  to rueiitality of one 
arcuscd of crime not confidential or excluded. S. v. Sewsome, 55'2. 

2307. \Then interest is  computed from date of verdict. Lzhdford c. Combs, 
851. 

230'3. Real estate agent elititled to interest from date wheu commission i s  
due and l~ayable. Tl~omas v. liealty Co., 591. 

2831, 2332. Decision of trial judge filial as  to allo\vance of' challeilges in 
joint negligence case. Ra?n.sey v. Power Co., 780. 

2343. I'rovision for benefit of lessor. Jlonger v. Lutterloh, 274. 

23g3, 237%. Receiver of oue holdi~lg lease on theatre eutitled to coiitinue to  
operate lease uuder certain conditions. Coleman v. Carolha Thea- 
tres, 607. 

2375. l'ruceediiigs uiider Torrens law are lis gmdcus. B r i t ~ s o ) ~  u. Lacy, 394. 

2445. Under statutory amendments surety on contractor's bond for munici- 
pal building only liable to materialmen in amount tixed by bond. 
Supply Co. v. Plumbing Co., 629. 

2480. Lalidlord's lieu on crops for rent estendeti by statutory aineudment. 
Brooks v. Garrett, 432. 

2363(6).  Sale of cafe with provisiou that seller not engage in that business 
ill that locality for five years valid and not in restraiut of trade. 
Hill  u. Davenport, "1. 

2550. When barred by statute of limitatioils sale of foreclosure under mort- 
gage may uot be made against rights of creditor. Jleadozcs Co. v. 
Btyan, 398. 

2591. Bidder a t  foreclosure sale acquires uo rights until after expiration of 
ten days. Clto-,-y v. Gillinm, 233. 
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COSSOLI1)ATCI) STATI'TCS-C'OII~L)~~~~~. 
SLC. 

2707 Street a-seq'xneiit for iml~roving oilly one side of -treet i> not \oitl. 
Vuci~nzo u IZ. I ? ,  530. 

27% (11) .  A ruunicipal corporation giring liceiise to beg within lawful 
police power, and is not discriminatory. N. c. Hu)l t l lc~.  377. 

3215. ::23:3. Wlicthcr luncls capable of nctual division without injury to 
tenants in common is issue of fact for judge. Trust created by one 
t c l~an t  does not defeat right of other to partitioil. 130rher I:. Bar- 
ber, 711. 

:3::11, 3::12. 1:egistratioii uf instrument nccessarx as ngniiist creditors rrpre- 
stwttvl 1)y n w i w r  of coq)oration. . ~ ~ ( Y [ I ~ U I I ( Y ~  ( 'o r / / .  f . .  . I I ~ / . I / ~ ~ ( ~ I ~ ~ ~ , I ~ .  
X S :  Xfy.  C'o. L.. Price. 602. 

-102::. Court may apgoiiit truutec to eseentc a charitable t rnf t .  Be~lcocileut 
Socccty c. Orrcll, 405. 

4159. 1irnefici;trit~s nudvr will not cited are  i ~ o t  estopl~ed ill l?rocertliiig to 
tax-eat. Xills v. J f i l l s ,  ,595. 

41C2, l Z 4 .  AII estate tai l  by devise convertctl illto fee. Trnshl/tr~'l/ 1'. Bigger- 
st&, 62-1. 

427s. E~itlellcc of intent to ilefrniitl olic who h:rs endorsed note nuder 
1)romise to obtain other eiidorwrs tlic~reou. S. v Jolt~!so~r. 306. 

4447. Evidence of denial of pateniity i l l  action of ~rb:indo~~iiirilt of child 
t~~ lccs  case to jury on that  qnestion. S. u. R a y ,  628. 

4622. Solicitor is not requiretl to selcxct hetxeen t ~ o  charges in indictment 
for sanlt. class of criiuc. S. t ' .  ('11111.1fs. 86s. 

4042. jVhen court must s i~bmit  qrrestioii of murder ill secontl degree. Sf. I ; .  

Sewsome ,  5.3". 

4643. l\lotion of nolisuit clidlonecl \\hen State has made out l ~ r i m a  facie 
case of possession of intoxicatinq liquor. S. L'. D o ~ r ~ l l ,  ST3. 

.545. Ti4::T. To1 :: ('or~rtq nil1 not interfere with dlscw?tion:tr> power 
rirt'ii to c o u ~ ~ t y  board of etlueation to unite or traiirfer schools. 
('li~1.1, P. J I c ~ J I ~ w H .  714 

.i.-,"::. 3(iO,i. 557.5. 3571. 6359, 3561, T,Sl(i, 1-01, :3. Coiltracts with teachers 
made by county superintentle~~t valid under these statutes. H n n ~ p -  
t o n  c. Board of Rducation, 913. 
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31SO. 31S::. Iiorrower and stockholder of R. & L. Associatioll is debtor and 
creditor. and is not entitled to offset debt due cobrporation with 
;iinonl~t paid on stock. Reudlematl, u. Stoessel, MO. 

(i:WL ( X 7 .  S:tle of stock 1)s one not receiving commission does not fall 
\vithin provisions of these sections. Hotel Corp. 1'. Dennis, 420. 

641:;. l{e:,iliatory t a s  OII  foreign insurance coml)anies not repealed by lnter 
genrr:ll stntnte. Ins.  Po. tT. TI'adc, 424. -- a > 

i 16h. 7901. One nppointetl by judge to settle estate under provisions of 
consent judgment is trustee and not administrator. P r o p r l y  heltl 
by him for charitable institution not tasable. Bank v. Commis- 
s ionos  of Ynncc!~, 678. 

??- a r r rG, 7979. Recommendatory power of Supreme Conrt may not be invokctl 
to recover tases  paid. Rotan 1.. State,  291. 

C O S S T I T T ' T I O S  (E'or convenience in annotating).  
ART. 
11. we.  29. Spec*ial acts relating to health void. A'anitaru District v.  P~.rtrl- 

do!, 722.  

I V ,  st.(*. S. Questions of lilw and of legal inference only reviewable by Su- 
prenie Court. S. v. Leonard,, 2 1 .  

I V ,  s w .  S. Powers of Supreme Court to  review. L a q  u. Statc:, 284. 

IV.  wc. 9. Supre~ne ('onrt will dismiss action againqt State when issue of 
fact is raised. Lacy I ' .  State,  284. 

IV,  stbc. !). Supreme ('onrt nil1 not esercise original jurisdictio~i in action to  
recover tnses paid. Rotan v. State,  291. 

IV,  see. 11'. Po~vers  of Supreme Court to review. Lacy v. Stafe, 284. 

V, src. 6. Sul)port of pool and convicts current espense. R. R. v. Chcrnkw 
('ounty. 750. 

V I I ,  wc.. 7. Courts without authority to supply omission of resolution of 
county commissioners to  s ta te  bond issue necessary for s i s  month.; 
term of scllool. Hall  c. Comra. of Duplin, 867. 

V I I .  wc. 7. nocq not require approval of voters for county issuing bonds for 
Statrwitlr system of public schools. 0lcen.u v. Il'rrkc Count!/, 132. 

IS, wc*s. 1, 2. 3. Jlnlws mandatory the  maintenance of s i s  months term of 
11nl)lic school, and approval of voters not necessary. O~r'ens I . .  

Tl-tr lx C'octntu, 132. 

S. scc. 2. Conveyor of lands loses homestead right therein, with right to 
select homestead in other lands. Duplin Countu v. Harrell, 4-15. 

S,  src. 2. 8. Homesteader entitled to  homestead in equity of redemption 
against judgment liens. Cheek u. Waldert, 752. 

X. see. 4 :  S I T ,  see. 4. Surety bond given to State H i g h w a ~  Commission 
under our statute is to protect laborers and matericil furnishers. 
Limber Co. v. Lawson, 840. 
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COKSTITUTIOSAL LAW (Force of Foreign Judgments see State A a ) .  
9 1)istribution of Governmei~tal Powers and Functions 

fl Lcgr\lotiz.c P o ~ r o s  (of Taxntion sce Tasatio?z B b 1.  3 . )  

1. The General Assembly is without power to prescribe rules of practice 
or proc.cdure for tlie Supreme Court. Lacy v. State, 284. 

R Tested Rights; Obligations of Contracts. 

( I  S o  T-cstcd Rig7~t in  Procedure 
1. Ko vested right can be acquired under a statute which only relates 

to the proceilure to be observed for the enforcement of the defense 
of a right. Dzot?z 5. Jones, 354. 

2 The statute of 1027, amending the Public Laws of 1923, prohibiting 
the joinder of the assurer in an action against the assured, relates 
to the remedy, and its enforcement does not impair the obligations 
of a contract of indemnity. Brow11, v. Auto Co., 647; TVilliams v. 
3lot0r Lines, 652. 

( '  Police Power (see, also. M~nieipal  Corporation B a 1). 

a IIcnlt71 
1. Statutes of general application relating to health, sanitation, etc., 

fall within the police powers of the State. Sanitnry District v. 
Prccddea, 72%. 

COSSTITUTIOSAL RESTRICTIOXS ON TAXATION see Taxation B. 

COSSl'Il'UTIOShLITT-Prrsllmptior~ of Statute's see Statutes A c-of Ordi- 
nances see Municipal Corporations B a-of Creation of Sanitary Districts 
s'ec Sai~itnry Diqtricts A-of Statute Relating to Taking Over County 
Roatlh see Highways A a 3-of Transfer Tax see Taxation E a. 

COKSTRUCTIVE TRUSTS see Trusts A. 

CONTISGEST REhlAINDERS see Wills E a 1. 

CONTINUISG COIYTRBCT see llIunicipa1 Corporatious A a 2. 

( 'OSTIUCTS (1.iability of Contractor for Injury to Serrant of Subcon- 
tractor see Master and Serrant A b 1-for Teachers' Salariec: see Schools 
niitl School 1)istriets I3 a-with Sender of Telegram see Telegraphs A- 
with State Highway Co~nmission see Highways A &Ratification of Con- 
tract uee Principal and Agent A a-Usurious Contracts see Usury-for 
Services Rendered see Principal and Agent B-Impairment of Obligations 
of ('ontract see Constitutional Law B ) .  

A Requisites and Validity. 
a Volidity of losent 

1. A written contract for the purchase of certain yarns by the author- 
ized officer of a manufacturing company containing a provision that 
if the yarn did not come up to specificatiolls i t  mas to be returned 
to the plaintiffs, agents of the seller, acting upon commission, who 
were then to supply yarn that met the requirements of the contract, 
will be upheld by the courts when it  is made to appear that  no 
fraud was practiced in its procurement, and that the one who 



COX'~I<AC'T8-Co?it i~ined.  
esecuted the  contract  for  t he  purchaser could have ]:end and  under- 
stood i t s  te rms and n.ns afforded a n  opportunity to d o  so, but ese-  
cuted the  contract  without reading it. E 'o~bcs  2;. Jfill Co., 51. 

b Contracts in Resfrailit of T w d e  
1. A contract  for  t he  sale of a cafe  or cafeteria,  in a t o ~ v n ,  and the  good 

will of t he  business fo r  a period of fire years doe:. not t~ffec t  t he  
interest  of the  public or bring i t  within the terms of our s ta tu te  
applying to  t he  common-law doctrine a s  to  prevent ~ m l a ~ v f u l  t rus ts  
or combinations in r e s t r a i ~ ~ t  of trade.  C .  S., 2563 (8). Hill  2;. 

Davclrpovt, 271. 

B Construction. 
n Conditioi~s of l'aunze?it 
1. Where  the  contract  fo r  t he  sale of goods to be shipped : ~ t  statctl inter- 

vals wit11 certaiu terms of credit to  the  purchaser, l)roritles t h a t  at 
t he  seller's elcction he  has  t he  right to demand cash payment, if a t  
any t ime i t  considered t h a t  t he  purchaser's credit  was  unsntis- 
factory,  evidence tha t  the  purchi~ser  became in a r r ea r s  untler t he  
contract  by inabi l i t r  to pay according t o  i t s  terms, is sufficient for  
t he  seller to exercise his r ight  to cancel t he  credit, :and t o  demand 
cnsh before mn l~ ing  fu r the r  shipments nccording to  the  other te rms 
of the  contmct.  Secd Co. v. Je i i~ le t te  B I ~ . ,  173. 

b Co~idi t io~rs  of Tinic 
1. 111 :In action to recorcr the contract  price fo r  t he  co~lstruction of a 

higllruay, specifying a t ime limit fo r  i t s  completion, dilrnages fo r  t he  
fa i lure  of t he  contractor to  complete the  work within the  t ime speci- 
fied is ]lot rccovcrnble when the  evidence discloses t h n t  no claim 
wns made therefor. Por ter  v. C o ~ ~ s t r i ~ c t i o ~ ~  CO.. 328. 

(. Coi~st r~cc~l io i~  of Co~r t~ ' ac f s  r t s  Z31iti1.c~ o ~ .  I)i~.isi?ilc 
I. Where  a contract  is espressed in clear terms, i t s  co~~ . s t ruc t io~ i  i s  a 

mat ter  of lam a s  to whether i t  i s  entire o r  divisible. Highway 
Conlmissio?~ w. Ra?zd, '799. 

C l 'erformance or Rreach. 
a Accep to~~cc  of I'erfor))~ccilcc 

1. 111 all action to recover the  contract  price for  t h e  building of a high- 
way wherein the  question of the  acceptance of the work was in- 
uolved, t h e  refusal  of the  court  to instruct  the jury tha t  a certain 
employee W:IS not  authorized to  accept t he  work i s  not er ror  when 
there i s  evidence thnt  i t  mas acquiesced iu by one anthorized t o  
accept i t .  l'ovfer I.. C o ~ ~ t i ~ i c t i o ? ~  C/O., 325. 

b Acts Held  S o t  (1 Bvcaclr. 

1. 111 n contract  for two liulldred barrcls of shellac, shipments to come 
forward biweekly, buyer t o  advise n ~ b e n  shipments to  commence 
:rlltl ~ ~ n r n l w  of l ~ r r c ~ l s  t o  11t' inrh~tltvl  ill r;~c,ll s l ~ i l ) i ~ l , ~ i i t :  I I c , / t l .  ; I II  

order by t11e buyer of two barrels of shellac to  be shig])ed erery  two 
weeks unti l  fur ther  notice is  not so unreasonable a s  t o  amount to  
:I hreach of the  contract  by the  buyer, ant1 the  buyer's motion of 
~ lonsni t  is  properly entered in t he  seller's :~c t ion  for  breach. F'cigel 
I*. I'rodrtrts Co.. 039. 
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D Actions fo r  Breach (Admissibility of Extrinsic Evidence see Evidence 
C a 2 ) .  

a Requisites 
1. A par ty  to a contract cannot maintain a n  action to recover damages 

f rom the  other par ty  for i t s  breach, without showing performance 
or readiness to perform the  material  obligations resting upon him 
thereunder,  a s  a consideration therefor, Seed Go. v. Jennette Bros., 
173. 

2. To recover on an  express contract with decedent fo r  personal services 
rendered him prior to his death,  plaintiff must show performance 
on his par t .  So~itlrerland 9. Crump, 856. 

1. Where the 1%-lloleuale purchaser of sugar has  breached his contract to 
receive barrel  lots a t  his contract price. the seller, in his action 
thereon is entitled to recover the  difference between the  price so 
fixed ant1 the fa i r  market value. ~vliem a Iccs amount, upon a resale 
a t t e r  givinq the  purchaser sufficient notice of his intention to do so, 
which is iliureqnrded. Lambo~.iz v. Holli~~gsroorth.  050. 

c De~nr t~ rc r .  to  C'onticrct Al lcgcd  But  X o t  Set  Out PTeadings 
1. A demnrrer to a complnint of an  illegitimate son against  his putativr 

fa ther  upon a contract alleged, but not set  out, i s  bad, t he  suffi- 
ciency of the consideration not appearing, being a question for t he  
jury under the  evidence introduced upon the  trial. Hyatt u. 
McCou, 762 .  

C'OKl'RII<UTORY SEGLIGESCE see Segligenec D-in Railroad Cases see 
Railroad A 1) 1. 

CONVERSIOK see Trover and Conversion. 

COSVERSIOS AND RECONTERSIOS see Descent and Distribution ,4 a 1. 

CORPORATIOSS. 
A Dividends. 

a TVJLE?L Direct07 s Xus t  Declare 
1. Where. under the  provisions of C. S., 1178, the accumulated profits of 

a private corporation in eycess of the working capital has  been 
a w x t a m e d ,  the  director5 a re  \\ithout authority to carry it to  the  
wrp lus  fund, and upon the demand of the stockholders i t  must be 
clictributed into dividends in accordance with the requirements of 
the statute,  and mandamus nil1 lie t o  compel such distribution. 
C U I Z ~ O ~ L  c. Uills Co., 119. 

1. To preserve unimpaired the capital stock of a private corporation 
and to ascertain the amount tha t  can be declared a s  dividends ac- 
coidinx to C. S., 1178, the surplus should be ascertained in the 
manner prescribed by taking the assets: of the corporation according 
to their  cash vnlue, and, in the  case of a nlanufacturing company, 
the  fur ther  sum for depreciation should be takcn into account. C. S., 
1179. Cannon v. Vills Co., 119. 
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B Incorporation and Organization. 
a License to Sell Stock in Prospccticc Corporation 

1. Notes given for the purchase of shares of stock in a corporation being 
organized a re  not void for noncompliance with the provisions of 
C. S., 6363, 6367, when the shares were not put upon the market by 
agents, or commissions paid to any one for procurmg subscriptions 
thereto. Hotel Corporation v. Bell. 192 K. C., 620, cited and dis- 
tinguished. Hotel Corporation u. Dennis, 420. 

C Corporate Powers and Liabilities. 
a Liability of Corporation IJ~wcltasing Another's Stock for  Debts of Plcv- 

chased Corporation 
1. An esisting corporation, when retaining its corporate identity and 

retaining assets sufficient to pay its creditors, does not effect a 
merger by exchanging its stock with another and similar corpora- 
tioil, so as  to make the latter liable for its debts under the doctrine 
of implied assumpsit or substitution of debtors, in the absence of 
fraud. C. S., 1005. askew v. Hotel Co., 456. 

COSTS-Attorney's Fees as Costs see Attorney and Client B a. 

COUNTERCLAIM see Pleadings E. 

COUNTIES, POWER OF TAXATIOS, see Taxation B :I-Correction of 
Minutes of Lery of Taxes see Tasation D 1. 

COURTS (Superior Court, Jurisdiction by Consent of Parties see Judgments 
B a 2-Jurisdiction to Appoint Receiver for Drainage D~str ict  see Drain- 
age Districts C a 1-Powers of Superior Court Judges see Judges). 

A Supreme Court. 
a Jurisdiction I n  General 

1. The general jurisdiction given to the Supreme Court under the 1)ro- 
visions of our Constitution, Art. IV, see. 8, is a rcviewal of the 
lower courts on matters of law and legal inference, I\-ith the llower 
to review questions of fact in certain instances in rnatters of purely 
equitable nature, and to prescribe the rules of practice and pro- 
cedure in the lower courts when not in conflict with rules prescribed 
by the General Assembly, Art. IV, see. 12. C. S., 1421. Lacll z;. 

State, 284. 

b Original Recommendatory Jurisdiction 
1. The Supreme Court in the esercise of its recommendatory original 

jurisdiction to hear claims against the State, Art. IV, see. 9, will 
dismiss any action brought against the State where the sole issue 
is one of fact.  lac^ v. Gtate. 284. 

2. When the nonresident executors of a testator hare  failed to proceed 
in the Superior Court, under the provisions of C. S ,  7756, to recover 
an amount they have paid a s  an inheritance tax to the State of 
North Carolina, the method therein by which the Legislature has 
the State to be sued is exclusive, and the recommendatory original 
jurisdiction given by the Constitution, Art. IV, see. 9, to the 
Supreme Court may not be invoked. C. S., 1410. Rotan v. State, 291. 
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I: Federal Courts (Force of Federal Judgments in State see State A a 3)  

a Jurisdiction of Irrllcritat~ce T a x  Levied Bu t he  S ta te  
1. The decision of the Supreme Court of the United States holding an 

inl ier i ta~~ce tax invalid colitrols that of the State Court upon the 
question \%hen tlie tax is an iiiheritance or t~nnsfe r  tax ullou 
shares of stock of a deceased nonresident testator held in a fore;gn 
corporation doing bnsiness in this State, and having transfer book  
here, \%lien tlie shares and the devisees are bejond the jurisdiction 
of our courts. Rotan  1;. State ,  291. 

COVENANTS see Deeds and Conveyances, Contracts. 

('RIJIIKAL LAW (Larceny, Homicide, False Pretense, Indictment, Intosi- 
eating Liquor, El~lbezzlemerit see Particular Heads-Tiolation of C i t ~  
Ordinance see RIunici~~al Corporation B b N o n s n p p o r t  of Child see Parent 
and Child A a ) .  

h Evidence (in Embezzlement, Larceny, etc., see Particular Heads). 

a Sunciencu 
1. Circumstantial evidence of a homicide is not sufficient \%hen by any 

reasonable inference therefrom the question of guilt should remain 
uncertain in the mind of the jury, and under these circumstances 
defendant's motion as  of nonsuit should have been alloned S. v. 
31 ontague, 20. 

b Character Ecidence 
1. In  a criminal action the defendant may put his character in issue 

as  substantive evidence of his guilt or innocence, without being him- 
self a witness, and, when his character is thus in issue, the State 
may introduce evidence of his bad character. 8. 2;. Sance ,  47. 

2. Exceptions by defendant in a criininal action to questions tending to 
impeach the chmacter of his witnesses cannot be sustained on the 
ground that he had not taken the witliess stand, or placed his own 
character in evidence. S .  1;. Holt, 211. 

3. When a character witness states within the rule that the defendant, 
tried for violating the prohibition law, was a man of bad character, 
and voluntarily adds, "I have had several reports on him," and it 
is made to appear that the opinion of tlie witness was not based on 
such regorts: Hcld,  not reversible error. S.  v. JlcLazcIlorn, 327. 

1.  If a defendant testifies in his own behalf, but offers no evidence as  to 
his character, the State may offer evidence of his bad character, but 
such evidence should affect only his credibility as  a witness. S .  v. 
Idol, 497. 

1. Only free and voluntary confessions of one accused of crime, unin- 
fluenced by a promise of faror  or a threat, a re  competent on the 
trial as  evidence against him, but a confession is not rendered 
involuntary because made to officers of the law having the defend- 
ant  under arrest a t  the time. S. v. Apew80me, 552. 
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CRIMINAL LAW-Co?~tznued. 
2. Confessions of a defendant while under arrest a r e  not rendered in- 

admissible a t  the trial on the ground that a t  the time of his making 
them the officers of the law having him in custody assured him 
that they would protect him from mob violence feared by him. 
Ibid. 

d Confidential Cont~nnuications 
1. The admissions of one accused of crime are not rendered confidential 

within the meaning of the law when made to a psychiatrist examin- 
ing him by order of the court in order to form an opinion as  to 
\\liether the defendant had sufficient mental capacity to be in law 
guilty of crime, since, under the circumstances of this case, the 
rixlationship of physician and patient did not exist, and C .  S., 1798, 
i~ not applicable. S. u. Sewsome, 562. 

e Error it1 Admitting Evidence Cured b l ~  its Withdrawal 
1. Where the evidence is cumulative as  to the confessions of one accused 

of crime, tlie error, if any, in the admission of evidence of one of the 
confessions, is cured by the trial court when he ckarly withdraws 
the evidence from the consideration of the jury. S. v. Newson~e, 
552. 

p Credibilit~ to Be Giveu Defendant as  Witness 
1. h witness charged with a felony, who takes the stand to testify in 

his own defense, is entitled to have the jury accept his testimony 
as  that  of a disinterested witness if they should find him worthy of 
the same belief, notwithstanding his interest, and when the judge 
charges the jury, without this qualification, that  the law requires 
them to scrutinize carefully testimony of this character, to esamine 
it  thoroughly because of the great interest of the witness in their 
verdict, etc., i t  constitutes reversible error. S. v. Rau, 619. 

B Instructions (Homicide, Intoxicating Liquor, etc , see Specific Heads). 
a Held EI-roneozts 

1. When in an action before a jury in a criminal case a controversy 
arises between counsel as  to the admissibility of widence against 
the character of defendant, and the defendant counsel argues to the 
jury that such evidence is not introduced because there is none, and 
the court instructs the jury that the State could not put on such 
evidence: Held, under the circumstances in this case, such in- 
struction is reversible error. S. 2;. Xance, 47. 

b Held Sot  Error 
1. \?here it  clearly appears that the judge referred to all the evidence 

on the trial of a criminal action, his referring to it as  "the evidence" 
in his charge as to the burden of proof is not reversible error. 
S. v. Leonard, 242. 

2. r p o n  tlie trial under an indictment for assault and larceny, where 
some of the State's witnesses were eye-witnesses and some were 
not. m ~ d  the defendant had admitted h .  was present a t  the time, 
an instruction as to the first class "now that is the testimony of 
eye-witnesses," followed by correct instructions a's to the second 
class, is not objectionable as an expression of opinion by the trial 
judge forbidden bq. C. S., 564. S, v. Boswell, 496. 
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3. At 1apsu.s l i ? i g u @  of the judge in stating his recollection of wha t  wit- 
nesscs testified to  a fac t  in eridence should be brought t o  the  atten- 
tion of the  judge a t  t he  time, and when th is  is  not  done i t  nil1 not 
be co~is idcr~cl  on appeal. A'. v Geur~tkrrs, 612. 

C Pleadins  ( I i~d ic t ine~ l t  see Indic tment) .  

1. An ii~tlictmeilt before a justice of the peace may  be amended by the  
t i inl  jutlee ul)on the  t r ia l  in t he  Sulwrior Court on a l~peal .  C. S., 
1600. S. 2-. Holt,  241. 

F A ~ ~ e a l  and Error .  

(L I ' ro~ee~if ion  of Apj~e(iZ I ' t~det IZ~tlcs of Court 
1. hi a1)l)eul by dcfe i~dant  convicted of a capital  felony will be docketed 

mu1 dismiiscd when take11 and not prosecuted under the  rules of 
court  on motion to docliet axid dismiss, made by the  Attorney-Gem 
c r a l :  110 error a g ~ e a r i n g  upon the  face of the  record S v. Il'nrd, 
l S O S . C . ,  (593 S 2.. I ' hon~ur .  459; S. v. Clllbltr~t, 61% 

Z, Seccssily fo r  Xotions, f l sccpt iom rrwl . 2 s s i g ~ n ~ c n f  of E r r o r  to Present 
Q ~ t e s t t o ) ~  in Suprcnzc Court 

1. l b e  question us  t o  whether the  defendant i s  ei~titlccl to  a ilew trial  
oil the  ground t h a t  the  verdict war  iilfluenced by hostile demonstra- 
tions in t he  courtroom dnring t h e  t r ia l ,  must he raised hg t he  de- 
fendant  by motion for  n new t r ia l  and exception to  the  refusal  of 
t he  t r ia l  court to  g ran t  same. AS'. v. Xczosomc, 552. 

2 A s ta tement  a l ~ l ~ e a r i n g  a f t e r  the  signature of the judge to his set-  
tlerneut of a criminal case on aypeal t h a t  defendant excepts to the  
failure of the  judge to  charge the  jury on the  law of former jeop- 
ardy,  n i thou t  assignments of error in this respect, is  alone insutti- 
cient, under t he  rules, t o  present t he  mat ter  t o  t he  Supreme Court. 
IZnle 21. S .  v. King. 621. 

G Former Jeopardy. 
a B w d c n  of Proving Plea  

1. T h e  burden of the  proof of former jeopardy in a criminal action i s  
upon the  defendant,  and fo r  i t  to be considered on appeal i t  must 
appear  t h a t  he  had aptly submitted, o r  offered to  submit, a n  issue 
thereon. S. c. King, 621. 

CIZOPS-Tenant's Right of Action fo r  Destruction see Landlord and Tenant  
B a-Lien on Crops see Landlortl and Tenant C a .  

CURTEST-Releasr of Inchoate Right of Curtesy see Husband and Wife 
B a .  

DAJIAGES-in Action for  Rrcach of Leaqe Contract  see Landlord and Tenant 
A b-ill 1,ibel and  Slaniler Cases see Libel and  Slander B-TVai~er of 
Damages see Contracts B b 1-Measure of for  breach of contract w e  
Contracts D b-for Negligent In ju ry  see Ncgligenw ( '  a.  

DEBTOR A S D  CREDITOR see Sales A &Account, Action on. A-Ruilding 
and Loan Association B-Fraudulc~lt  Conveyances-Accord and Satis-  
faction. 



DECIARATIONS AGAISST IATEREST see Evidence G. 

DEEDS AND COSVETANCES-(When Drainage Assessmei~ts are Encum- 
brances within Warranty Deed see Drainage Districts-Reformation see 
Reformation of Instruments-Converting Deed into Jlorlgage see Nort- 
gages B, Limitation of Action Therefor see 1.imitation of Actions A b 1). 

A Requisites and Validity. 

a Registration W i t h i n  S ta tu tory  Period 
1.  .i tlwtl of gift not rc'gistcrrtl within tllr time l~rtw?l'il~rtl Ily st;rtutt1 

is void, and thereafter the Legislature is without power to briny 
it to life again by the enactment of a statute lengthening the period 
in which it  may be registered. Booth 7;. Hairston,  8. 

b S ta tu te  of Frauds 
1. Where the vendor of lands in substantial conformit) with his p r o 1  

agreement with his venclee tenders a deed to the lancls to him, which 
the latter refcses because the amount of the agreed purchase price 
had been increased, and after the vendor had sold the lands brings 
his action for damages: Held,  the deed tendered is a sufficient 
nriting within the statute of frauds to bind the vendor, and the 
vendee may recover the damages he has sustained by the defend- 
ant's breach of contract to convey. Oxendine w. S t e o h e n s o ~ ~ ,  233. 

B Construction and Operation. 
a Esta tes  and Interests  Created 

1. The life tenant and the contingent remainderma11 may convey by 
valid deed the full fee-simple title to the lands so held by them. 
T r a f t o n  w. Flora, 187. 

2. A deed of land to a man and his wife by name, during the terms of 
their natural lives "and after the death of both of them, then to 
their children in fee simple," confines the takers under the limita- 
tion to the children of that  murriage and excludes the children of 
the husband of a second marriage after the death of his first wife. 
Turner  w. Turner ,  371. 

3. A deed sufficient to convey real property in fee simple, describing 
with sufficient definiteness of location "a certain house or tene- 
ment" in a town, conveys the title to the lot that the building 
covers, in the absence of the intent of the grantor otherwise appear- 
ing in the instrument by a proper interpretation thereof. Tadlock 
v ,  MixelZ, 473. 

4. A sufficient deed conveying a certain house or tenement on lands in 
fee simple, containing in the warranty of title a clause in paren- 
theses, "but not the land upon which it  is situated" does not alone 
show a sufficient intent of the grantor to convey only the house or 
tenement a s  personal property, and not the lands. Ibid. 

5. A deed to the grantor's daughter conveying the lands to be held, with 
remainder over as  designated thereinafter, with habendum to her 
for her natural life then over to any child or children she may 
leave surviving her in fee, qualified by the expression, should any 
child or children born unto her predecease her, the other such 
children should take in fee, with an ultimate and further contin- 
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gent limitation over: Held,  giving the intent of the testator con- 
trolling significance, a child adopted after the death of the grantor, 
no other child haying been born, is excluded as against the ulti- 
mate takers of. the blood of the grantor provided by the deed. 
C. S., 185. Tankersleg v. Daris.  542. 

aa  Esta tes  and Interests  Created L )zder Rule  in Shelley's cast. (Under 
Wills see Kills E b.) 

1. Where the description of the grantees in a deed is to L. and her chil- 
dren, and the granting clause and the other relevant parts of the 
deed conveys to L. a life estate in the lands, and then "to her heirs, 
executors, administrators and assigns": Held,  L. takes a fee- 
simple estate under the rule in Shellcg's case, the word "children" 
in the preliminary designation being regarded as  an inadvertence. 
Jlar t in  v. Knowles, 427. 

2. The rule in Sh'elley's case applies when, and only when, there is an 
estate of freehold granted to A. with a limitation over, either 
mediately or immediately, in fee or in tail, to the heirs of A. Ibid.  

3. As to whether a limitation over is to heirs qua heirs. is a preliminary 
question to be decided hy general rules of construction, and is de- 
terminative of the applicability of the rule. Ibid. 

4. The rule in Shelley's case is a rule of law, and not a rule of con- 
struction. Ihid.  

I. Where the purchaser of lands assumes prior encumbrances thereon 
and takes under a deed warranting an unencumbered title, and 
mortgages the land back for the payment of the purchase price, and 
then conveys to the defendant against whom the plaintiff brings 
action after the lands had bpen sold under the first mortgaqe for 
wrongfully removing a building from the mortgaged premises with- 
out his consent: Held,  the defendant is not a party to the plaintiff's 
deed and he cannot claim the benefit of the warranty therein, or be 
thus advantaged by his oxvn tort. Edwards  v. ~ l leadows,  255. 

bb Restrict ive Covenants 
1. A restriction in a deed that  only one dwelling-house be erected on 

the lot of land conveyed vill  not he enforced when business and 
apartment houses hare been erected in the locality, and the nature 
of the development has changed so that  the value of the land would 
be greatly depreciated by the restriction, thus rendering the en- 
forcement of the restriction inequitable or oppressive. Higgins v. 
Hough, 652. 

2. A restricted covenant in a deed to lands divided into lots requiring 
that the lots conveyed "shall be used for residential purposes only, 
and there shall not a t  any time be more than one residence or 
dwelling-house" thereon, evidences the intent of the grantor to 
exclude all buildings thereon other than dwelling-houses, but does 
not exclude apartment houses so arranged that several families 
may reside separately in the various apartments in the same 
building and under the same roof. Cw~structiolz Go. c. Cobb, 690. 
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3. In construing restrictive covenants in :I deed as  to the character of 
the buildings that may be erected on a lot sold, with others, in the 
development of an area of lands, the courts will incline to such 
reasonable construction a s  will resolve a. doubt in favor of the free 
and untra~umeled use of the property for lawful purposes. Ibid. 

4. Restrictive covenants i11 a deed to lots of land, a part of a residential 
tl~velopment as  to the costs of dwellings thereon, does not obligate 
the grantee, who erects an apartment house thereon, to make the 
cost of each apartment not less than the designatecl amount a s  to 
separate dwellings. H m t i n g f o n  v. Den)iis, 759. 

c General Rules o f  Comtrtu3io?t 
1. The object to be obtained in the interpretation of a deed iS to 

effectuate the intent of the parties from the interpretation of the 
i n s t r ~ m e n t  as  a whole, giving effect, if possible, to a11 of its par t s ;  
mid where its terms are  contradictory the first expressed will con- 
trol:  :lnd language of doubtful meal~inc will be construed in the 
light favorable to the grantee; and a kno~v11 and controlling call 
will prevail over descriptive specifications; and a prior perfect 
description that identifies tlie property will prevail over a later one. 
Uex ton  v. Lumber Co., 363 

2. The limitation over by deed may he construed, as  in the present case, 
to effectuate the grantor's intent t a k w  with regard to the circum- 
stances surrounding him a t  the time of the conveyance, and the 
subject-matter thereof. Tzcrtzer v. T u m c r ,  371. 

C Boundaries. 
1. The question of sufficiency of boundaries given in a deed to lands is 

one of law, and tlie disputed location of the lands within these 
boundaries is one of fact for the jury upon the evidence, and pre- 
sents a mised question of law and fact upon the Issue. Benton v. 
Lumber  Co., 363. 

2. Where in an action of trespass upon lands the description of the 
boundaries in a deed is sufficient in law, and the ev.idence tends only 
to show that  the locus i n  quo was necessarily included to make the 
boundaries designated in the deed, an instruction is not error that  
clirects a verdict thereon. I b i d .  

D Timber Deeds. 
a Construction 

1. Wherc N. and G .  are grantees in a deed f'or standing timber upon 
certain lands, to be cut and removed within tell years, and there- 
after K. becomes the owner of the lands, subjert to the timber 
deed to himself aild G., and 5. conveys to G. the timber rights he 
has acquired under the former deed, referring thereto, and in his. 
deed to the timber receives certain rights to cultivate the lands 
vhen cut over by G. and designated by him, with a further right 
of G. to cut and remove a certain kind of timber ,within two years 
from the first cutting: Held,  G. could under the deed from N, cut 
the designated timber in a period of two years from the first cut- 
ting only when coming within the masimum time limit of ten 
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years, and to this extent it was an enlargement of the right con- 
veyed by the deed for the timber to S. and (;. So11.18 v. Galloztia!~, 
14. 

E Torrens Deeds. 
a Clainzs dgtrinet thc  S ta te  Citde, Assurance Futrd 

1. The procfwliiigs l)y the onner to  register his land under the Torrens 
y s t e m  is in the nature of proceeding in renz. requiring description 
of the land to be affected, with indexing giving notice, etc., and 
while pending is notice to a mortgagee thereof without the necessity 
of the filing of a formal lip pcndens, and where the mortgagee fails 
to protect himself under the provisions of the statute, and the title 
t o  the land has bee11 assured ~ J J  the State, and a holder thereof by 
proper traubfpr has acquired the title, the negligence of the mort- 
gagw is a complete defense in the mortgagee's action to recover 
damages against the State thereunder. Bl"iitso?~ U .  Lacy,  3%. 

2. Where in the mortgagee's actioil against the State n e a s u r e r  for dam- 
ages sustained by reason of the assurance of title by the State to a 
purchasel' under a Torrens 'deed from the owner of the land, it  
appears from the pleadings that  the damages were caused by his 
failure, with nutice of the proceedings under the Torreiis Act, to 
protect his rights, the drmurrer to the pleadings by the tlefendaiit 
should he sustained. Ib id .  

DEMOPV'STRATIVE BEQUESTS see Wills E f .  

DEMURRER see Pleadings A. 

DEPOSITIOXS see Evidence I). 

A Kature of Property. 
a Excess in Foreclosure o f  Deceascd's Lands 

1. The surplcs going to the estate of a deceased mortgagor after a fore- 
closure sale of a mortgage on lands is regarded in equity as  lands, 
tlescendible to his heirs a t  law. Prizott  v. IVriyht, 181. 

B Persous Entitled. 
a Illegttimate Children 

1. An illeqitimate child may not inherit as heir a t  law from her de- 
ceased grandfather, dying intestate, through her legitimate mother 
who predeceased him. under our canons of descent. C. S., 140; 137, 
clauses 4 and ,5. In l'e Bullock,  188. 

2. The statute of 1917, now C. S., 279, making a bastard child legitimate 
for the purposes of inheritance from his putative father when the 
father afterwards marries the mother, is, by its express terms, 
retroactive as well as  prospective in effect; and upon the dying 
intestate of the father, under the facts of this case, the son is en- 
titled to the balance of the proceeds of the sale of land to make 
assets to pay debts, subject to his mother's dower right, after pay- 
ing creditors and court costs, as  against the collateral heirs of the 
father. Stewart  r .  Stetcart ,  476. 
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DIRECTED VERDICT see Trial D a. 

DISABILITY CLAUSES IN INSURANCE POLICIES see Insurance C. 

DISCRETION see Arbitration and Award B 1-Judges A b 1--Negligence C c. 

DISMISSAL see Trial C. 

DIVISIBLE CONTRACTS see Contracts B c. 

DIVORCE, Conformity of Judgment to Verdict see Judgments B a 1, 2. 

DOCICETISG-Case on Appeal see Appeal and Error A d 4. 

I)OWER, Right of After Divorce see Judgments B a 1. 

URAINAGE DISTRICTS. 
A Assessments. 

a W h e n  T h e y  Become Lien o n  Land 
1. Liens on lands within a statutory drainage district for assessment 

charges for its maintenanc? and upkeep do not fall within a war- 
ranty or covenant against encumbrances contained in a deed until 
they a re  due and payable, within the intent and meaning of the 
statutes regulating the subject. Branch v. Saunders,  176. 

B Rights and Liabilities of Parties. 
n L7nder Consent Judgment Made i n  I t s  Formation 

1. A consent judgment entered in the forming a statutory drainage dis- 
trict with regard to the cutting and n~aintaining drainage ditches, 
in connection with ditches to be maintained by owners of the land 
partly lying within and partly without the district is to be inter- 
preted a s  the contract of the parties, and binding upon the owners 
of the land included within the district thus formed. Cox v. Druin- 
age District, 264. 

2. Where by the terms of a consent judgment entered into by the proper 
authorities of a drainage district being formed with certain ownen 
of land partly lying within and partly without the district, it is set 
forth that such owners maintain ditches upon their outside lands 
flowing into those of and within the district, upon certain condi- 
tions as  to th'e flowing of the water, and the district is thus formed, 
other owners of the land may not recover damages to their land 
against those who have constructed the outside ditches upon their 
own land, when a different remedy is provided in the consent 
judgment. Zbid. 

C Creation and Existence. 
a A p p o i n t m n t  of Receiver for  Void District 

1. A drainage district organized pursuant to chapter 442, Public Laws 
1909, prior to the amendment of chapter 7, Public Laws 1921, is not 
a political subdivision of the governmental powers of the State of 
the same dignity a s  a county, or city, and where one of these dis- 
tricts has not conformed to the law in its formation, and is there- 
fore void, the courts of the State have in proper instances the 
authority to preserve the property thereof and protect the rights 
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of those in  interest by the appointment of a receiver to the final 
hearing, without the aid of statute. Broadhurst v. Drainage Com- 
missioners, 439. 

b Vested Rights Cnder Ordcr-s Under Prior Act Cannot be Bffected by 
Sicbsequer~t Act of Legislatitre 

1. The proceedings in forming a drainage district under the provisions 
of chapter 442. Public Lams 1909, is judicial and not administra- 
tive, and the amendment of chapter 7, Public Laws 1921, making 
all districts theretofore or thereafter created a political subdivision 
of the State cannot affect vested rights of landowners acquired 
under orders, judgments, or decrees made in pursuance of the 
powers conferred by the original act. Broadhurst ?I. Drainage Com- 
missioners, 439. 

EJECTMEIVT. 
A Presumption of Title out of State. 

1. In an action of ejectment involving title to lands, where the State is 
riot a party, other than in trials of protested entries, etc., title is 
conclusively presumed to be out of the State, and it is error for the 
trial judge to instruct the jury that  the burden of proof is on the 
plaintiff to show this in addition to sufficient adverse possession to 
ripen the title in himself. C. S., 426, 428, 430. Dill v. Downs, 189. 

ELECTIOXS. 
A Sufficiency of Description of Territory. 

1. Under the facts of this case : Held, there was sufficient evidence that 
the definition of the territory voting for the stock law in a certain 
section of Jackson County was sufficiently certain under the re- 
quirements of a public-local law relating to that county, and that 
the description was sufficiently definite. Monteith v. Comrs. of 
Jackson, 71. 

R Qualification of Voters. 

1. Il! order to acquire a residence for the purpose of exercising the 
right to vote in a given locality, the "residence" must be of a per- 
innnent, and not of a temporary character, corresponding with the 
word domicile. Crower v. Carter, 697. 

2 Those who are teachers in a locality, and their right to rote therein 
is mnde to  depend upon whether they were rrsidrnts therein only 
for the scholastic year, a question is incompetent that asks them of 
their intentiou to make the locality their legal residence, since the 
answer involves a question of law as  to what constitutes a sufficient 
legal residence to qualify them to vote. Ibid.  

ELECTRICITY. 
A Duties of Power Companies in Respect Thereto, and Liability for In- 

juries Therefrom. 
1. Companies manufacturing and transmitting deadly currents of elec- 

tricity a re  charged with the duty not only to construct, but to 
maintain its wires in a condition commensurate with the danger 
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to the public, and having control or management of the plant, the 
doctrine of r e s  i p s a  loqui tur  applies when it  is shown that a n  
injury or death has been occasioned that mould not hare occurred 
under ordinary conditions, leaving the question of negligence an 
issue for the jury. 12amseu c. Power Co., 788. 

2. Where a railroad company has permitted an electric transmission 
power company to maintain one of its transmission poles on the 
railroad right of may, and has negligt3ntly shunted one of its 'cars 
so a s  to cause it  to strike the pole and cause the deadly current of 
electricity from high voltage wires to become short circuited, caus- 
ing visible signs of danger both a t  the pole and other places to 
which the current was thus transmitted, causing the death to an 
emplope of a user of the otherwise harmless current: HcZd, the 
question of reasonable repair by the power company is one for the 
jury in tlie action against both defendailts for the wrongful death. 
Ib id .  

EMBEZZLEMENT. 
A Indictment. 

a F o r m  attd SufJiciency 
1. Wben the evidence upon the trial tends to support chargrs in the 

indictment that the defendant was all officer, agent, and director 
of a bank, and had unlawfully, willfully and feloniously embezzled 
a certain amount of its funds held in trust, wit11 the intent to 
defraud, following the material words of the statute in force a t  
the time of the committing of the offense charged, it is sufficient to 
sustain n general verdict of guilty upon the charges contained in 
the indictment, variously stated as  did "embezzle," did "abstract," 
etc., and a demurrer thereto is bad. 3 C. S., 224(e), 4401; Public 
Lams of 19'27, ch. 42, sec. 16. 8. v. Maslha, 537. 

2. Under an indictment of an oficer of a bank for embezzling a part of 
its trust funds, the charge embezzlement carries the meaning of the 
wrongful conversion of the funds by the defendant to his own use, 
and the failure to specifically charge that the bank had entrusted 
the defendant with the funds, or that there had been a breach of a 
trust relationship by the defendant with the bank is not a requisite 
to its validity. Ibid.  

B Evidence. 
a E x p e r t  E v i d e ? ~ c e  to T r a c e  Book E n t r i e s  

1. Espert evidence may be properly admitted to trace book entries, 
without contradicting them, so a s  to show that the officer of the 
bank had embezzled the bank's funds held in trust, as charged in the 
bill of indictment. S. v. illaslin, 537. 

EMINENT DOMAIN. 
A Proceedings to Assess Compensation. 

a Evidence  o f  Value 
1. When t h ~  value of a building used a s  a store, and taken by the State 

Highway Commission in the construction of its highway, is to be 
determined in an action against it, the rental value of the building 
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is  competent upon the  question of the  f a i r  market  values a t  the  t ime 
of the  taking, and  while t he  purchase price of t he  land eighteen 
years before would ordinarily be too remote to be competent evi- 
dence, i t  i s  otherwise on cross-examination v h e n  the  plaintiff him- 
self has  testified a s  to i t s  value to tes t  the  accuracy of his opinion 
thereof, and to show the  basis of the  opinion. Palmer  ?;. Sta t e  
Highway Commission, 1. 

li Nat t e r s  Adjudicated 
1. I n  a condemnation of par t  of a t rac t  of land for  ponding waters,  

when the  compensntion for the  land taken, and  the  depreciation 
resulting therefrom to the  pa r t  of the  t r ac t  not taken is  adjudicated,  
but the  issue of damages resulting from the  creation of a nuisance 
by the  pollution of t he  \ ra ters  impounded is \vithdrawn f rom the  
jury and  the  opposing par ty  does not object, the  condemnation pro- 
ceediiig does not bar,  under  the  plea of rep ad jud ica tw ,  the  right 
of action on tlie issue of the  private nuisance. Xoses v. Tozca of 
Horganton, 92. 

c TThen Right of Actiotl Arises 
1. Where the  board of county road commissioners runs  i t s  road in such 

close proximity t o  the  plaintiff's house a s  to be a menace, and  
thereafter adopts a resolution relocnting tlle road to nroid this 
tlamage, and  in point of fac t  th is  reaolctiou remains in full  force 
though the  h a r d  1i:rs at tempted to rescind i t ,  upon the fu ture  re- 
scinding of the resolution the  plaintiff has  a n  iinmedinte right of 
action for  danlages for  the taking of his property by condemi~ation,  
and the  bar of tlle s ta tu te  of limitations upon the  theory tha t  the  
claim in the  present action should have been made in sixty days  
from tlie completion of the  road i s  untenahle. Gnddis 2;. Road 
Comn~iss io t~ ,  107. 

d Right to  Tria l  b y  J u ? y  
1. I n  condemnation proceedings instituted by a town for t he  taking of 

lands for  a public municipal purpose, t he  owner is entitled t o  a 
tr ial  by jury in t he  Superior Court  to  determine his damages when 
he  has  duly preserved i t  by his exceptions and proper procedure, 
and when the  t r ia l  judge has  exercised h is  discretion in sett ing 
aside t h e  amount theretofore alvarded by the  riewers.  the  cause 
continues in the  court for the  jury tr ial  given him I)p s t a tu t e ;  and 
a n  order directing the  appointment of other commissiorlers by the  
clerk to  go upon the  land and assess the  damages is  erroneous. 
C. S., 17%. A2/den v. Lancaster,  297. 

B Compensation. 
a & o u ~ d s  Tl~erefor  

1. I n  condemnation of land for  ponding waters,  the person whose land 
is  condemned has  a r ight to compensation for t he  land taken, a n d  
when the land so taken is  a pa r t  of a n  entire tract ,  f o r  resulting 
depreciation to the  pa r t  not taken, and  for  special damages result- 
ing f rom the  creation of a nuisance by tlie pollution of the  water  
ponded, when such i s  proven, since the  condemnation of the  land 
looks to  t he  impounding of water  in i t s  na tura l  state,  and not t o  
polluted water.  Xoscs e. Town of Vorganton, 92. 
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EMP1,OYER ASD EMPLOYEE see Master and Servant. 

ES1)ORSEIIS see Bills and Notes. 

ESTIIIIS OIi DIVISIBLE CONTRACTS see Contracts B c. 

EQUITY-Reformation of Instruments see Reformation of Instruments-Con- 
version see Descent and Distribution A a 1-Converting Deed into Mort- 
gaze see JIortgages B ; Limitation of Action Therefor see Limitation of 
Acstions A b-of Retlemption see Mortgnges A a 1, A b 1--Right to Home- 
steat1 Therein see Homestead B-Hestraining B'oreclosu~'e see Mortgages 
C' b-Iiigl~ts of Prior Assignee see Assignn~ents A a. 

ESCAPE. 
A Right of Officer to Use Force to Prevent Escape. 

1. -111 officer of the law niny use such forre as may appear to him to be 
reasonably necessary in preventing the escape of one whom he 
has lnwfully arrested, estending to the use of firearms after being 
attacked by tlie prisoner with a stick, a dead11 weapon. S. v. 
J e ) k i ~ i s ,  7-17, 

2 .  IV11en supl~orted by the evidence the question is for the jury as  to 
whether an officer has used such force as  appeared to him reason- 
ably necessary to prevent an escape, or has used such excessive 
force ns to make tlie use of a pistol a crime under the circum- 
stnnces. Ibid. 

3. The estcnt of tlie force used by an officer to prevent an escape after 
arrest does not depend upon the degree of the criminal charge 
ngainst the one arrested. Ibid. 

E S T O P P E G b y  Judgment see Judgments h a-by Caveat, Proceeding see 
Wills D b-by Partition Proceedings see Partition A b. 

EVIDER'CE ( I n  Criminal Actions see Criminal Law and Particular Heads of 
Crimes-in Usury, Insurance, see Particular Heads-of Negligence on 
Highway, Rnilrond, see Particular Heads-of Undue Influence see Wills 
h a-on Motion of Xonsuit see Trial B-of Payment of Check see Bills 
and Notes A n 1-of Segligence of Master see Master and Servant A b- 
of Fraud in Procurement of Release see Release A a 1--of Violation of 
Ordinance see Jlunicipal Corporation B b--in Action for Services Ren- 
dered see Principal and Agent B b 1-Newly Discovered Evidence see 
,4ppeal and Error D b). 

A Competency. 
a Character Evidence 

1. The rules of law governing the admissibility of character evidence in 
criminal and civil actions are  different, except that certain civil 
actions, such as  libel and slander, seduction, etc., where character 
is involved, the rules governing criminal actions niay apply. Rules 
to be applied on this question enumerated by BROGDEN, J. S. 2). 

Sance, 47. 

b Evidence at Former Trial 
1. When the alleged words spoken and published, the subject-matter 

of an action for slander, are  that  the plaintiff had stolen certain 
goods and should be placed in the penitentiary, the plaintiff com- 
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pany introduced the records of the court in a civil action formerly 
I~l.ougl~t by the defendant to recover the value of the goods de- 
fendant had charged the plaintiff with stealing, which resulted 
in favor of the plaintiff in the present action. On the record this 
question was not necessary to be determined. FerrelZ v. Siegle, 102. 

c Ancient Records 

1 Where the plaintiff's right of recovery for mineral interests on a de- 
scribed tract of land, both partieq claiminq under a common source, 
is made to ileprnd upon a transfer to plaintiff's antecedent in the 
chain of title by a recorded paper-writing stating that the grantor 
in the deed acted solely a s  the agent for the plaintiff's predecessor 
in title, and appeared on the registiation books as  a part of the 
transaction in regular sequence, though not likewise ordered regis- 
tered: Held, this record undisputed for a long lapse of time mill 
become admissible as  an ancient record, and its exclusion will be 
held reversible error to the plaintiff's prejudice. Thompson v. 
Buchauan, 155. 

d Evide?~ce Comnpctent on  One Issue 

1. The admission of evidence a t  the trial that is competent on one of 
the issues involved will not be held for error as  not being compe- 
tent upon the others, unless the objecting party duly requests that 
it be confined to the issue upon which i t  is competent. Rule 21. 
Butler v. Fertilize?' W o r k s ,  409. 

e Impeaching Witness  

1. Where a witness has testified that he had been indicted for illicit 
distilling, it  is competent to  ask him whether he had been con- 
victed, when for the purpose of impeaching his credibility. Nichols 
v. BraGshaw, 763. 

2.  I n  an action by the wife to recover damages for an alleged negligent 
personal injury, a question asked the husband as  to whether he 
ha0 ol)j~ctcd to the taliinp of a n  S - r n j ,  h n i  no iml~wc.11inu effect aq 
to his wife's testimony, and is properly excluded, and its exclusion 
is not held under the facts of this case for prejudicial error, as  
tending to impeach his testimony. Flytke  v. Coach Co., 777. 

f Error in E,rcludiug Ez;idc7m~ce Cui-ed bl/ i t s  Lnter Admission 

1. Where evidence is erroneously excluded on cross-examination, but 
eridence of substantially the same character is later introduced on 
direct esamination. the error is cured. Nichols v. Bradshaw, 763. 

I3 Burden of Proof (in Lessor's Action see Landlord and Tenant A -of 
City Ordinances see Alunicipal Corporations B b 1-in Criminal 
Actions see Criminal Law, Intosicating Liquor, etc.-in Action for 
Fraud see Frauds B 1). 

n In Taxpayer's  Sui t  to Enjoin  Sale of His Land 

1. In a taxpayer's suit to enjoin the sheriff from selling his lands for 
the nonpayment of his taxes, based upon whether his check given 
therefor has been paid by the drawee bank, the burden is upon him 
to show this fact when he relies thereon. Litchfield v. R e d ,  Sheriff. 
161. 
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C Par01 Evidence ( in  Usury Cases see Usury A a.)  
a Admissibility to Explain Written Instrument 

1. While parol evidence is not admissible to identify the lands to be 
conveyed in a written instrument of sale when the ambiguity or 
insufficiency of the instrument is patent, i t  is otherwise when the 
instrument itself is latently ambiguous in this respect, but may be 
explained by parol with certainty as to its identity within the 
understanding of the parties to the contract. Cfilbe, t ti. Wright, 163. 

2. Where a written contract between the parties is snsc>eptible of expla- 
nation by extrinsic evidence, and substantially incorporates previous 
correspondence, an instruction is not reversible error that the jury 
could consider the correspondence in arriving a t  the intention of 
the parties. Porter v. Gonstr~~ction Co., 328. 

3. Where a deed is not ambiguous, extrinsic evidence is not adinissible 
to contradict, modify, or confirm its terms. H e a t o ) ~  v. Kilpatriclc, 
708. 

D Presumptions. 
a Receipt of 31ail 

1. Where a notice has been written and deposited in the United Stntes 
mail, givinq n t c l e g r a ~ ~ h  company notice of a mislake made by i t  
m the transmission of a message it had accepted for that prrlose, 
i t  is sufficient evidence that  i t  had been duly received by the 
conlpany. Sewbern v. Telegraph Co., 259. 

E Expert Testimony. 
a X~ibjects of Expert Testimony 

1. One who has qualified as  an expert osteopath may testify from his 
examination of his patient and from the X-ray he has taken of the 
injury a s  to the permanent effect i t  has had on his patient, in an 
action to recover damages caused by the negligence of the defend- 
ant,  and his expressing in percentage the proportion of its effect is 
not a ground for error. Butler ti. Ferti7izer TVorku, 109. 

b Competencu of Testinzowy i ? ~  Explanation of Answer 
I. Where an expert witness testifies in answer to a hypothetical ques- 

tion that  he had an  opinion as to the cause of the injury in suit, 
but that  this opinion was not satisfactory to himsplf, and then in 
answer to a question asked him by the court testifies, "If I should 
have to express an opinion, I should naturally think that  the injury 
she sustained was the cause of her condition thereafter, but this 
condition could have been caused without such injuries. That is 
why I say I hare  no satisfactory opinion as  to the cause of her 
injuries" the reply to the question asked by the court is competent 
for the purpose of explaining why the witness did not have a satis- 
factory opinion a s  to the cause of plaintiff's condition. Ruckner v .  
R. R.. 654. 

F Depositions. 
a Requisites 

1. Where a witness testifies a t  the trial, depositions formerly taken of 
his testimony a re  incompetent for corroboration when they are not 
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EVII)I<S('I;-(l~~~~t~~~~i(~d, 
signed by hiin or the stenographer ~ v h o  transcribed them, nor prop- 
erly certified to as  such, and hearing "no extrinsic evidence of their 
correctness or accuracy." Buc7mcr v. E. IZ., 654. 

C; L)ecl;~rations Against I i~terest .  

1. IVhcrc insured goods have been des t ro~ed  by Ere, and the owner has 
received payment for the loss from the insurance company, and the 
latter,  under n writing of subrogation, brings action against a 
railroatl for negligei~ce in causing the loss, the admissions of the 
o w n ~ r  u1)o11 the issue of i~egligcnce involriiig the origin of the fire 
;IIF itlcwnlwtent when it clearly a1)l)ears that  he had no knowledge 
of the facts upon \vllicl~ his supposed admissions ur declarations 
\v(~ro l~retlicatt~tl. I n s .  Co. c. IZ. A'.. 693. 

EXECUYIOS.  

A \\7roii:fnl Esccution. 

(L Uiqlrts  cc11d Liubilitics of Partics d f t o  E x e c u t i o , ~  Sc t  A s i d e  

1. TTl~ercl lands are  sold under execution of a valid judgment and the 
~ ~ u r c h a s e r  1x1s conveyetl tllc s;nme to anotlier under a deed with full 
vovcnant mtl  warranty of title, and the judgment debtor has suc- 
cessfully maintxinecl his action to have the sale under execution 
set :rsidc, tlie grantee in the deed from the purchaser a t  the esecu- 
t i o ~ ~  anle is cutitled ill equity to sul)rogation of the rights of the 
esctautioi~ creditor niicler the doctrine of an  equitable assignment of 
such jlulginet~t to the extent that  the lien thereof had been dimin- 
islietl. Jcf f ' rq ls  c .  I f o c t ~ t t ,  33.9. 

CSC('UTOI{S ASL) d1)JIISISTILITORS (Pa)  ment of 1,egnc ) to l{et el\ t,r 
of Insol1 ent we Receivers B c) . 

A Collection and hI:li~agement of Estate 

a I11 G m o  a1 

1 After the foreclosure sale of :I mortgage on lands of a deceased mort- 
gaqor, hiq executor or administrator is entitled to the surplus aris- 
in:: to hi? estate a s  his equity of redemption until it can be ascer- 
tained hy him, under the rcgulatiolls of the statute, ml~ether i t  will 
bccome ilecc\i:iry for use in the payment of the debts of the de- 
ce,~sed. Pricott  o. TT'I ight. 181. 

2. Wlicrc moneyi in the hands of the clerk of tlie court is to be regarded 
as  realty l)elougiu,g to the heirs a t  law, the adininiqtrntor of the 
deceased i i  not authorized by law to a judement to recover i t  a s  
aswts  belonging to the estate, when i t  appears that  he is not pro- 
ceeding a p a i ~ ~ s l  (lie heirs as  such, hut seeks only to recover the 
fund as  personal ~ n - o ~ e r t y  belonging to the estate Ib ld  

B Appointment. 

a Onlil C'lwk o f  C o ~ t r t  Xu! /  Appoint 

1. The authority to appoint administrators for the estate of a deceased 
person is given to the clerk of the court of the proper county alone. 
C. S., 1. Bank r. Cow~missio?zers of Yanceu, 678. 
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EXECUTORS AND Al)MINISTRATORP-Cot~tinue(1. 
6 Persms  Ippointed by Trial Court to Settle Estate are  Tmstees 

1. A consent judgment entered by the court in the action of the bene- 
ficiaries of a deceased person, some claiming under an alleged will 
and the others a s  heirs a t  law, disposing of the estate, and therein 
naming those to  act thereunder, does not constitute those named 
therein as  administrators, and they will be regarcled as  trustees or 
agencies to carry out the provisions of the consent judgment. 
Bank v. Comnlissiolters of Yancey, 678. 

EXPERT TESTIMOXY see Evidence E. 

FALSE PRETEKSE. 
A Elements of Crime. 

a Fraudulent Intent 
1. In  order to constitute false pretense in the discounting a note a t  the 

bank by a maker upon misrepresentation to one of the endorsers 
thab he had secured certain endorsers with him, when, in fact he 
had used the note without other endorsers, evidence that the 
maker had turned over to  the endorsers on the note his entire stock 
of merchandise and that  he had thereupon had a civil judgment in 
their favor canceled of record, is material and competent upon the 
element of intent necessary to constitute the offense charged, and 
it  is reversible error for the judge to reject evidence to this effect. 
C. S., 4278. S. v. Joi~nsolz, 506. 

FEDERAL COURTS see Courts B. 

FORECLOSURB see Mortgages. 

FORMER JEOPARDY see Criminal Lam G .  

FRAUD (Fraud as  Affecting Bills and Notes see Bills and Notes B-in Pro- 
curement of Release from Liability for Negligent Injury see Release A a ) .  

A Pleading. 
a Suflciency of Allegations 

1. When fraud is relied on to convert, in equity, a deed which upon its 
face conveys an absolute fee-simple title to lands i n t o , a  mortgage, 
the fraud must be alleged in the pleadings with sufficient certainty 
and fulness to indicate to the opposing party what he is called upon 
to answer. Waddell v. Aycock, 268. 

B Burden of Proving Fraud. 
1. The burden of proof is on defendant to show fraud as  a defense to 

an action upon his note when this is relied upon by him. Peljton v. 
Grin??, 685. 

C Misrepresentation Alone Insufficient to Constitute Fraud. 
1. Where one acting for the sale of land for the owners has informed 

the prospective purchaser that he had not been upon the loczns i n  quo 
previously, and gives mistaken boundaries, whivh thereafter the 
proposed purchaser has had ample opportunity to verify, the mere 
fact of the misrepresentation is not sufficient, in the action by the 
holder of a note for a part of the purchase money, to raise the issue 
of fraud set up in defense to  the action. Peyton 2). Grifln, 685. 



INDEX. 919 

D Defense to  Actions for  Fraud. 

(L Ratification of F raud  

1. Held, under the facts of this case, involving the question of fraud in 
the  purchase of a diamond ring. evidence of the ratification of the 
fraud was sufficient to  take the  question to the jury. Abcl c. 
Dworsky, 867. 

FRAUDS, Statute of see Deeds and Conveyances A &Admissibility of Parol 
Evidence to  Explain Writing see Evidence C a I. 

FRAUDULEXT CONVEYANCES. 

A Remedies of Creditor. 

a illlegcction Secessary to Set Aside Conveuance 

1. I n  order for a creditor of a husband to set aside a gift to his wife a s  
fraudulent against creditors, his complaint must allege that  a t  the 
time of the alleged gift the donor had not retained property fully 
sufficient and available to pay his then existing creditors, and in 
the absence of such allegation a demurrer thereto is good. Wallace 
v. Phillips, 665. 

B Rights of Grantee Without Knowledge. 
1. A contract made in consideration of support by the son of hiq father 

and mother for life for one hundred dollars and certain shares of 
stork of the father,  of the value of seven thousand dollars, and the 
father has not retained sufficient property out of which to pay his 
then existing creditors, and the son has acted in good faith without 
notice or li~lowledge, the transfer of the stock to the son is not 
valid a s  against his father's creditors beyond the amount he has 
previously exgended for  the support, and for which he waq liable 
untlcr the terms of the contract, and where issues raising this 
cluestion have been tendered, refused, and exceptions entercd, and 
this phase of the evidence in the case has  not been presented to the 
jury, a new trial  will be ordered on apwal .  C. S.. 1009. Rn?ik v. 
Jf ackorell, 741. 

2. When the father has entered into a contract with his son for sup- 
port of himself and wife for  life, and gives a s  a consideration cer- 
tain of hiq property, without retaining sufficient property to pay his 
then existing creditors, and the pleadings and evidence raise the 
question of the son's good faith and part performance without 
notice, these questioni should be submitted to the jury upon ap- 
propriate issues. IFid. 

FRAUDCLENT INTENT see False Pretense A. 

"FULL FAITH AND CREDIT" see State A a 1, 2. 

GAMRLISG. 

A Actions to  Recover on Check Given for Gambling Debt. 
1. An actiou not lie to recover against the  maker upon a note given 

for a gambling debt. Moore v. S c l ~ w a ~ t z ,  549. 

GESERAL APPEARANCE, what constitutes see Appearance A. 
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GUARDIAS AKD WARD (Guardian of Insane see Insane Persons). 

A Care of Ward's Estate. 
a Liability of Guardian 

1. I n  tlie investment of funds belonging to his ward, the  guardian is 
not liable for a loss to the  estate by reason only tha t  he has not 
followed the statutory directions in making the investmellts, if he 
has exercised a sound discretion commensurate with his duties, and 
good fa i th  upon inquiry, and caution, to the interest that  the 
corpus of the estate be preserved anti a reasonable income, a s  re- 
quired by law, be provided for  his ward ;  and when statutory re- 
quirements a s  to the kind and nature of the investments has been 
followed, to attach a personal liability on him, or liability on his 
s~wety,  it must be made to  appear tha t  he acted in fraud or gross 
~~egl igence in respect to the duties the law imposcs on him. Sheets 
.c. Tobacco Co., 149. 

b Liabilifl/ of Third Parties 

1. The liability of a guardiai  for an investment of funds of his ward in 
preferred stock of a private corporation, is primary, and must be 
establisllccl beforc a judgment against the corporation for selling 
tlie stock and accepting payment with the knowledge that the 
guart1i:in had therein wrongfully used funds belougng to the ward's 
estate. Sheets v. Tobacco Co., 149. 

GUARDIASSHIP O F  ISSASE PERSOSS see Insane Persons A. 

HEALTH see Sanitary Districts, Constitutional L a n  C a. 

HIGHWAYS (Right of Tasation for Construction in Wake see Taxation 
B a 3-Bo~ids for Construction of Highways see Principal and Surety A d. 

A State  Highway Commission. 

a. Pozccrs of Comnl.ission in  Taking Ovcr County Roads 

1. The creating of tlie State Highway Commission and the giving i t  
authority for the creation, maintenance, etc., of a State-wide system 
of public roads, and the amendatory act providin:: for the taking 
over. within certain limits, county highways, or parts thereof a s  
linBs in the State-wide system, and for the coiiperation of the State  
Highway Commission in such case with the road-governing body of 
:I county for the mutual benefit of both the county and the State, 
a r e  statutes to be construed together in pari  matema. Road Comrs. 
v. Highzoay Conmission, 26. 

2. The provision in the statute amending the State Hishway Commis- 
sion Act tha t  the State Highway Commission in taking over a 
con--tp road a s  a link of the State system of public highways co- 
 pera ate with the road-governing body of the  county for the best 
interests of both the State arid the county does not impair the large 
discretionary powers given by statute to  the State Highway Com- 
missioii, acting in good faith,  and when i t  is found as  a fact  in  the 
lower court that they ha re  so cotjperated, the decision of the State 
Highway Commission in selecting a different route than the one 
fixed upon by the county authorities, cannot be disturbed by the 
courts. Zbid. 
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2. Sectioll 7, ch. 10, I'ublic I.aws 1927, giving to the road-governing body 
of  n c'olu~ty alone the  right to object to  a change in t he  route of a n  
rxist ing Sta te  11ighw:ty. t:tl;eu over by tllc Sta te  Highway Com- 
mission. wi th  caertain ~)rovisioiis a s  to  p r o r e d ~ u e  0x1 a1)p~:il. and pro- 
hibitilly ctlrtnin persons, corgorntioi~s,  or ~uui l ic ip ;~l  corporations 
froin mai~i tn i~l i i ig  any actiou in tlle courts in respect thercito, is  
co~ i s t i t~~ t io i in l  a ~ ~ t l  valid. and  does not deprive such pcrsons, etc., of 
: ~ n y  vested r igh t :  and this result is  not affected by the  fact  t h a t  tlie 
county hat1 advaricetl Inoilcy to w i ~ s t r u c t  t he  original road. a s  
allowed 1.1y law. i'or7ic1~ r ,  H i g l t t c i l ~  ( ' o t t t r t b i . s s i o i t ,  7S3. 

4. I t  is  within the  cliscretivll of t he  ro:~d-gorcrniilg body of a county to 
objert  or not, to the  pa r t i :~ l  change by the  S t a t e  Highrv:ty Go~unlis- 
sion to the ro:itl :~tlogtcd l ~ y  it as a pa r t  of t h r  Sta te  system of 
11nl)lic. 1 1 i p h v . n ~ ~  lu~t lcr  tlic, l ~ r o c e t l ~ ~ r e  specitictl h y  t he  statute,  and 
their  art ion is  not s~ l l~ j ec+  t o  review ill the  courts, ei ther with 
respect t o  a yrotcst  o r  ail ap l~ca l  to the  fu l l  I)onrtl of the  Sta te  
l l i g l ~ ~ v a y  ( ' i ~ ~ l ~ ~ n i s s i o ~ ~ r l x  fro111 the ilrtermill:~tion of the  s11eci:il 
con~mit tee  :~l~l)ointrt l  t o  in\-estigl~te the  question and tletcrinine i t  
l~reliminarily.  Ihitl. 

1. A claim against  the  Sta te  Highway Commission for damages arisilig 
f rom a n  alleged breach of contract in t he  building of :I 8t:lte high- 
way is a claim against  the  State,  but when the  only issnes presented 
therein a r e  ones of fact ,  the  Supreme Court will not exercise i ts  
recommcntl:~tory original j l~risdiction,  and the  action will he dis- 
missed. Lacy v. State ,  234. 

2. A provision in  the  contract  m t ~ d e  by tlie Sta te  Highway Co~nmission 
f o r  t he  construction of a S t a t e  highway t h a t  al l  disputes m d  mis- 
understandings between the  parties in relation to  i t s  performance 
be referred to t h e  engineer in charge of t h e  work i s  rnlid and 
binding. Ibid. 

3. A contract  m:lcle with the  Sta te  Hig11n:iy Coinmisiion for  thc huiltl- 
irlg of a certnin length of cle\im:~tc>tl highrvny, fo r  a certain sum, 
ynyal~le  in monthly installments, within a time limit. ~ v i t h  certain 
11r0riiions for  e\tcnsion of t ime under cert:ritr contlitiorrs, and giv- 
ing the  Co~nmis<ion, throuqh the  Sta te  Engineer. the  power to  
annul  the  contract  under conditions s h o ~ ~ i i i g  t h a t  the  nor l i  :IS then 
prowcuted wol~lil not be completed n i th in  tlle t ime limit. is  a n  iiidi- 

isihle contract, g i~ - ing  the  t ontr:rctor the  r ight  to  c'c~rnplete h is  
co1ltrac.t a f tcr  11r 11:1< partial ly done w ,  and except b j  complying 
n i t h  the  qtatutory p r o v i s i o ~ ~ s  a s  t o  g ~ ~ i i i q  hini notice of the  un- 
satisfartory ljrogress of the  work by the  S t a t e  Engineer. upon the  
conditions imposed. the  contractor i s  entitled t o  recover upon a 
counterclaim, in t he  suit  of t he  Commission, t he  profits he  woultl 
11:tve made urmn the  nor l i  left  incompletetl, upon the  givinq of the  
work to  another contractor Hig7tzc;au CO~IH~SSZOIL v. IZnnrE, 799. 

4. \There the  riglit to tern1in:ite a contract for the  construction of a 
Sta te  h ighnay,  made with t he  Sta te  Highway C'ommiwion, is  qiven 
t o  the  Sta te  Engineer, i t  must be e~e rc i se i l  by him in accordance 
with the  terms of the  contract. and not by a subordinate engineer. 
Ibid. 
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HI~ ;H\Y , iTS-Co~~ t i i~~ icd .  
B Injuries to Persons on Highways. 

a Segligc?~ce in Cpkeep, Repnir, Obstructit~g, etc. 

1. Evidence tending to show that  the defendant contractor for the build- 
ing of a county highway suddenly turned the course of the old road 
a t  right angles a t  a railroad cut, leaving it without guard or signal 
to warn against danger, and that  the plaintiff's intestate, traveling 
in an  automobile a t  night ran off the edge of the cut and mas killed 
is sufficient evidence of defendant's negligence to uphold the veidict 
in plaintiff's favor. Fur'lougl~ v. Higkzcau Co~~~nzissio?z, 365. 

HOMESTEAD. 

A Effect of Transfer of Encun~brance or Right Thereto. 

1. The owner of lands loses his right to a homestead therein allowed by 
our Constitution, Art. X, sec. 2, upon his conveying the title to the 
same by deed, though he may select a homestead thweafter in other 
of his lands under the pro~is ions of our statute. C. S., 729. DupZIn 
Cou?t.t2( v. Harrell, 445. 

B Homestead May be Claimed in Equity of Redemption. 
1. A mortgagor of lands is entitled to his homestead exemption in his 

equity of redemption as  against the liens of judgment creditors. and 
an injunction will lie against the sale of the property under esecu- 
tion when his homestead has not been allotted. Const., Art. X, secs. 
2, S ;  C. S., 728, 799. 730, 731, 745. Cheek v. TValden, 762. 

HOJIICIDE. 

A Degrees of Homicide. 

a Iwtructions a s  to Degrees 

1. Where a defendant is convicted of manslaughter, error in the charge 
on the question of murder in  the second degree is cured by the 
verdict, and will not be considered on appeal. S .  v. Leonard, 242. 

2. Where all the evidence at  a trial for n~urder  tends to show murder 
in the first degree in that  the murder was committed by poisoning, 
starvation, lying in wait, imprisonment, torture, or in the perpe- 
tration or attempt to perpetrate a felony, the trial court may in- 
struct the jury that  they may rendw only one of two verdicts, 
murder in the first degree, or  not guilty. But where the evidence 
tends to show that  the killing mas with a deadly weapon, and the 
State in one phase of its case relies on premeditation and delibera- 
tion, the presumption is that  the murder ~ v a s  in the second degree, 
with tlie burden of proving premeditation beyond a reasonable 
doubt on the State, in order to constitute i t  murder in the first 
clegree, and under these circumstances i t  is error for the trial court 
to fail to charge the jury that  they might find the prisoner guilty 
of murder in tlie second degree. C. S.. 4642. S .  v. Sezcsonze, 552. 

a Degree of Segligeme Constituti~zg Crimi?tnl Segligcnce 
1. The degree of negligence necessary to be shown to convict the de- 

fendant of criminal negligence in causing the death of one upon the 
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highway by the  driving his automobile thereon is  such recklessness 
or  carelessness a s  i s  incompatible with a proper regard for human 
life. S. v. Leonard, 242. 

b Evidence 
1. The  s ta tu te  requiring those driving automobiles to keep on the right- 

hand side of the center of the highway went into effect 1 July,  
1927, and upon the trial  for manslaughter, for the negligent killing 
of a pedestrian occurring prior t o  tha t  time, i t  is  reversible error 
for  the  judge to  instruct the  jury a s  to  this requirement for their 
consideration in reaching a verdict under evidence tendi.ng to show 
the  defendant's violation thereof. S. v. Tolcr, 451. 

2 An ordinance of the  Sta te  Highway Coinmission a s  to tho safety of 
the  road, ~ 1 1 ~ 1 1  bearing upon the question of the detendant 's  guilt 
under an  indictment of manslaughter arising from the  alleged negli- 
gent d r i ~ i n g  on the S ta t e  h igl l~vaj ,  must be properly introduced in 
evidence in order to support  an  iil<truction thereon by the judge. 
Ibzd. 

o I)tstructio?ls. 
1. Where the  defendant i s  criminally indicted for  the  killing of the 

deceased in a collision on n public h ig l i~~aq-  by the  reckless driving 
of his car. a n  instructioil upon conflicting evidence is correct, and  
not prejudicial t o  the  defendant, t ha t  he  would not be guilty if 
another was  driving the  car who was  not doing so  under his direc- 
tion or  control, and the  contrary lvas to be shown beyond a reason- 
able doubt by the State.  S. v. Lcoftard, 212. 

1. Wl'hen the  defendant on trial  under a criminal indictment for reck- 
lessly driving his car and colliding with ;niother car  i n  which 
deceased was  riding, on a public highn ag, causing her death,  and 
there i s  both direct and circumstantial evidence tha t  the defendant 
\vns driving the  car  a t  the  time, which his o\vn testimony and 
evidencc of his witnesses contradicts, his motion a s  of judgment 
of nonsuit made a t  the  close of the State's evidence and renewed 
af ter  all  the evidence, i s  properly denied. C. S., 4643. S. v. 
Leonard. 242. 

HUSBAND A S D  WIFI.: (Husband Estopped to Deny Gift to Wife see I'arti- 
tion d b 2-Setting Aside Gift t o  Wife see Fraudulent Conveyances 
.A a 1). 

A Abandonment. 
a Liability of Htcsbmd to Guardian f o r  Support  of Aba?ldoned Wife and 

(211 i l d r e ) ~  
1. Where the onmer of lands living thereon abandons his wife and chil- 

dren, and leaves the State,  and his wife and children without sup- 
port, and another took and supported them, and has  purchased the  
lands f rom the purchaser under an  execution sale, taking deed with 
fill1 covenants and warranty  of title, upon the re turn  of t he  esecu- 
tion debtor and his successfully maintaining his snit  to have the 
deeds declared void: Held, the one who took and supported them 
is  entitled in the settlement to the money he has  reasonably ex- 
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HVSBASI)  .\XI) W1E'l.:-Co1t f it! icc'tl. 
pended for  the support  and maintenance of the  wife and children, 
and this may be set  up  a s  a counterclaim against  a recovery for the  
rents and profits, and  judgment may be rendered in the  same action 
(C. S , 436, 507. 310, 6'21, 3'22), C. S.. 4145 and amendment;  C. S., 
ltiG7. J c f f ~ c ~ s  v. Ilocictt, 330. 

B Separation. 

n I ?c l i )qn i s l~? i i e~~ t  of Itrcl~ontc Rigkt  of C~crtesy After Scpnrntioll 
1. Kllerc  a contract of sepnriitiun has  bepn made by husband and wife 

af ter  the occurrence of tlie se~)ara t ion,  in which the former gives 
the la t ter  a q~iitclnim deed to his inclioate right of curtcsy, a deed 
to the  lnnd troiu the  wife to a i~o the r  passes the tillc free from the  
claim of curteay therein by the  liusb:~nd. JIcLcod v. XcSeill ,  122. 

C Wife's Separate I3state. 
n Trust  Elcgrnffcd it1 I<'trcor of TFifc O N  Ln,tds Purchased l12/ H~isbnnd  

xi111 Jlolrcy Ucloi~yi~tg  to I l c r  Scpnrcctc Esfntc 
1. A t r u i t  is  cngrafted on the  t i t le of tlie husband in favor of the wife 

whcn he  has  accluirecl lands  by deed t ;~lien to  himself with money 
beloliging to  her separate estate.  JIccrshnll v. IIczm~t~ock, 4DS. 

II,I,I~~GITIJIATI; CHIT,I)RI.:S, Right to Inher i t  see Desccnt and Distribu- 
tion li :I-1;iglit to I'lecovcr on Contract with Pu ta t i r e  Father  see Con- 
t rac ts  U c 1. 

1SL)ICTAIEST (for  Larceny see Larceliy /-for E~nbezzle~uent  see Embez- 
zlement A\). 

d Form, Requisites and Sufficienry Thereof. 
1. An indictment for n crimillal offense is ordinarily sufficient if i t  uses 

the descriptive words qiven in  the  s ta tu te  applicable a s  constitut- 
ill< the  oft'ense, or substailtially so many of them a s  will enable the  
court t o  determine the  one on which i t  is  founded. S. v. XasZi?~, 
537. 

2 .  A11 indictment charsing the  defendant with "receiring stolen goods." 
etc., with eridence tending to  show the receiving on several occa- 
aioim does not require the solicitor t o  select the  count on which he 
woiil(1 l)roccetl, oil defendant's motion, each offense being of the  
e :me class of crime. C'. S.. 46'2'3. S. v. Clmrles, SOS. 

I S F A S T S  GUILTY O F  COSTRIBUTORP NEGLIGENCE see Negligence 
D a .  

I S H E R I T A S C E  TA-Jur isdic t ion of Federal Courts 011 T a x  Levied by Sta te  
see Courts R a-Original Jurisdiction of Supreme Court i n  Action to  
Recover see Courts A b '3. 

INJ ITSCTIOSS (Questions Reviewable on Appeal see Appeal and Error  
A b 1-011 Foreclosure of Mortgage see Mortgages A a 2 ,  3, 4 ;  C b ) .  

,4 Continuing to Hearing. 
n G I . O I L I I ~ S  fo r  C~ttfinrcitig 

1. When a continuous trespass i s  sought to be enjoined, and the  rights 
of the parties require the  determination of tlie jury upon conflicting 
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cvideuce, and irreparable in jury  fo r  the  continued trespass will 
likely follow, the  courts will ordinarily continne the c:luzc to  the  
11eariug to  prevent fu r the r  litigation, cost, and  trouble. ~vl ien  110 
h a r m  thereby can be clone, irrespective of t he  solvency of the 
alleged t r e s ~ ~ n s \ e r .  R. R. 0 Tmns i t  Co.. 305. 

IKSASE PEItSOSS.  
A Guardianship. 

1. TT'here under proceedings duly i ~ n d  in another  Sta te  under all inqnihi- 
tion for  lunacy, a person has  been declared insane and  a wx~rdi:lll 
of h i s  person and  p r o p c r t ~  has  been therein had,  m ~ d  iu  the  exercise 
of the  authority thus  derived. t he  ,vuardi:m has  had his ward con- 
fined in  a n  asylmn in th is  Sta te  a s  being best suited to the  cure 
and well being of his IT arc1 : IIcld,  our  courts ill rccoan~t ion of the 
Federal  comity laws may, a s  a ma t t e r  of comity, uphold here t he  
relationship of :.nartlial~ :lnd ward,  ant1 the  exercise of the  gu:lr- 
dian's  reasonnhle jutlgiuent in confininy h is  ward ill the  private 
inqtitution of our  State,  there  being nothinq contrary to our public 
policy. zooci niorols o r  na tura l  justice or acainct our - t :~ tn t e  o t  
organic lnvr in so doing IH r e  C l ~ a s e ,  143. 

2. The  prowedingi in :mother Sta te  declaring :I Ilersoli i n w n c  is n de- 
t enn i l~a t ion  of s ta tus ,  and w11en such proceeding is accordinq to  the  
law of the  other State,  the  s ta tus ,  a s  declared, will usually be 
upheld in  th is  State,  a s  a mat ter  of general  recognition. Ibid. 

I S S O L T E S T S  see Iteccivers R 

ISSTRUCTIONS see Tr ia l  A-in Actioii by S e r ~ a n t  fo r  Injuries see Master 
and  Scrvnnt 1: a 4-111 Itailroad KerrIigeuce Cases w e  Eailrontl A a & 
in Leiwl.'. Action for  I31~~1cll  of 1,eaie Contract iee  L:lncllord ant1 Tenant  
A f-in Ciiniir~nl Actiouu see Cr imi l~a l  Law 6-in Proceedingi of Probate 
see Will C a 1. 

ISSVRASCI: ( S t a t n t r  Itelntiny to  Retaliatory T;r\ on Fori.ic11 In iurance  
Companies qee S t a t n t w  R 3 ) .  

A Contract in General. 
a Nature,  Rcqztisitcs, and V a l i d i t y  

1. A stilmlation in :t policy of l ife insurance t h a t  i t  will not be valid 
until i ts  delivery and the  first premium paid. is  valid ant1 enforce- 
able. Sturgil l  u. Ins.  Co., 34. 

B Agent of Insurer.  
a TT'lzei~ his Acfs Cieuta Liability of I)zsrtro. 

1. Wheu the  local agent of a n  insurance company 11ns notified the  appli- 
cant  for  n life irlsurance policy tha t  the  policy was  ready fo r  de- 
l i v e r ~ ,  which, nuder i t s  terms, mas t o  be effective f rom its  delivery 
and payment of t he  first premium, and i s  informed, in r ~ p l y ,  t h a t  
he  would not be able to pay the  premium until  a certain date,  and  
thereafter he  was  killed in a n  accident covered by the  policy, n i t h -  
out h a ~ i n g  either paid t he  premium or arranged with the insurer 
therefor or accepted the  policy; and there  is  no  evidence t h a t  the  
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agent had been negligent in delivering the policy: Held, a judg- 
ment in plaintiff's favor in the beneficiary's action on the policy 
will be reversed on appeal. Sturgill v. Ins. Co., 34. 

C Disability Clauses. 
a Burden of Proving Disability 

1. Where under a clause in a policy of insurance there is a provision 
for paying the insured a certain amount monthly in the event the 
insured furnish proof that  a total disability of his earning capacity 
esists, which he furnishes, and the insurer accepts and pays the 
stipulated amount, and thereafter upon a certificate of his physi- 
cian the insurer ceases payment for the cessation of such disability: 
Held, the burden of proof is on the insured to show his continued 
disability within the terms of the policy. Fields v. iissurance Co., 
262. 

b Questions for Jury  
1. Where there is conflicting evidence that  the insured is permanently 

disabled under a clause in his policy of insnrance paying him a 
certain monthly sum during disability, the issue is for the jury to 
determine. Fields v. Assurance Go., 262. 

2. Under the terms of a policy of insuranre providing for payment to 
the insured of certain sums of money in the event of his becoming 
 holly disabled by bodily injury or disease so a s  to render him 
permnnently, continuously incapable of pursuing any and all gainful 
occupation : Held, the evidence in this case sufficient to sustain the 
verdict in favor of the insured, and overrule the defendant's motion 
as  of nonsuit. Brinson v. Insurance Co., 332. 

c Physicians Certificate Does r o t  Bar Insured's Right of Action 
1. The fact that  the certificate of a physician given under the require- 

ments of a disability clause in the policy would reasonably cause 
the insurer to  discontinue payment, doe<; not bar the insured's right 
to shorn that  his disability still exists. Fields 1;. Aesumnce Co.. 262. 

D Liability of Insurer. 
a Burden of Proof in  Action Against Insurer 

I. Where the period covering the liability of an insurance company for 
theft of mi automobile expires a t  noon of a certain day, the burden 
of proof is on the plaintiff in his action to show that the theft 
occurred before the date named, and evidence that  raises a mere 
conjecture is not sufficient to resist defendant's motion as  of non- 
suit. .liatthezos v. I~zsurance Co., 374. 

A Time and Computation. 
o Time from Which Interest Runs on J u d g m n t s  

1. When a real estate man is entitled to recover a reasonable amount 
for his services rendered in securing a tenant for a1 building, the 
sum fixed by the rerdict will, as  a matter of law, draw interest from 
the time the same was due and payable. C. S., 2309. Thomas 1;. 

RenZt2/ Co., 591. 
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2. When interest is recoverable on amount of rerdict, i t  %-ill rnn from 
the date of the verdict, unless it  can be legally determined before 
then. C. S.. 2307. Lr~dford v. Combs. 831. 

INTOXICAITIKG LIQUOR. 
A Possession. 

a Bfirdcn oJ Proving Posses.sion Lawful Cnder S ta tu to~? /  Exrcptions- 
Posscssion Prima Facie Case 

1. Where the State has introduced evidence tending to show the 1111- 

lawfnl posiewion of intosicating liquor by the defendant, making 
ont a prima facie c:rse of its bring for an unlawful purpose, the 
burden of proof is on the State to show guilt of defendant beyond 
a rensonable doubt, and the defendant is required to show that his 
possession was within the statutory exception. S. v. Dowcll, 5'23. 

2. Under 3 C. S., 3411(j) ,  making the possession of intoxicating liquor 
prima facie eridence of unlawful purpose, the State is not required 
to allegr or prove that the case does not fall within the evception 
of 3 C. S., 3111(j), allowing pocseqsion in a man's dwellinq for his 
prrsonal use, the use of hir family, or the entertainment of his 
bonn fide gueqts therein, this being a matter of defense. must be 
alleged and proven by the defendant. I b i d .  

B Purchase. 
a State X u s t  Prove Prrrchase Xade S17ithi?z Two Pears 

1. On the trial of a criminal action the State has the burden of showing 
defendant's guilt beyond a reasonable doubt, and where the de- 
fendant, a witneus in his own behalf, indicted under our prohibition 
statute, admits that he has made a purchase of whiskey, but does 
not state when or where, the burden is on the State to show that 
the purchase mas made within two years, and made within the 
State, and an instruction directing a verdict on the issue against 
the defendant is reversible error. S .  v. Johnson, 657. 

C Trial. 
a Sonsuit 

1. Where intosicating liquor is found in the possession of the defend- 
ant, and he does not take the witness stand or offer evidrnce to 
prove himself within the exception relating to possession in his 
dwelling for his personal use allowed by the only exception to the 
statute, and the Stater has made out a prima facie case of posses- 
sion, a motion as  for nonsuit is p r o p e r l ~  overruled. C. S., 484.1. 
8. v. Dowell, 593. 

1. Where on a trial for the purchase of intoxicating liquor the defendant 
admits the purchase, but does not state where or when the Dur- 
chase was made, the exclusion of evidence offered by the defendant. 
which might have shown that the purchase was not made within 
two years, or made within the State, is reversible error. S. v. 
Johnson, 657. 

c Instructions 
1. Where under an indictment for the purchase of intoxicating liquor, 

the State fails to prolre the purchase within two years, the failure 
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of such proof should be taken advantage of by the Defendant by a 
request for an instruction directing a verdict in his favor. S. v. 
J o l ~  ) I S O I I ,  657. 

D Searches and Seizures. 

1. A search warrant is not necessary to search a suitcase for intosicat- 
ing licluor when carried by tlie defendant after arrest,  when under 
tlie circulnstances the officer had reasonable grounds for belief that  
i t  contained intoxicating liquor, and these conditions do not fall 
within tlie inteut of section 6,  ch. 1, I'ublic Laws 19'33. S. v. 
J e n k i ~ l s ,  747. 

ISSUES-in Cnvent Proceedings see Wills D a-of Pr imarj  and Secondary 
Liability see Torts A, Master and Servant A b 1-in Libel and Slander 
Actions see Libel and Slander C a 1-in Action on Note see Bills and 
Xotes C a-Evidence Comp~tent  on One Issue see Evideuce A d. 

JOIST TOIiT-I.'IChSOZIS see Torts A. 

JUDGI:S (I'tnvcr to Exteiid Time for S e r ~ i c e  of Case on Appeal see Appeal 
:1nd Error 1.' ;a-Power to ICstentl Time for Filing Pleadings see Plead- 
i n g ~  C :L-Power to Set Aside Jutlgnient s w  Judgments C a-I'o~ver to 
('111111~'~~ A\r;\i tl see Arbitratiou and Award B 1). 

.I Iiiplits, Pon-crs and Duties. 

1. Where ;in order of the judre of the Superior Court is finnllg de- 
terminative of the rights of tlie parties, i t  mag not be conqidered 
by aliothcr Superior Court judge upou motion to s ~ t  it aside, such 
power existing only as  to interlocutor> orders, I3roatll1riist v. 
Di a i l ~ o g c  C o n ~ n ~ i s s i o ~ z c r s ,  430. 

1. Wlwre an :11)~eal has been taken from a judgment of the Superior 
Court judge, vacating a restraining order upon the county board of 
education from transferring a public school from one district to 
another, n s n ~ ~ p l e m w t a r g  order providing for the payment of the 
tc:~cliers pending the appeal is within the sound discretion of the 
trial judge. :und not reviewable. 3 C. S., 85S(a) .  Clrlrk v. 3lcQueen,  
71 4. 

.TVI)(:JIESTS-(Stntua of Erroneous Judgment of I{emoval see Remora1 of 
('ause.: A-Setting Aside for Surprise, Excus:~ble Keglect, IP~C. ,  in Iielnoval 
of Canscs see Removal of Causes B a 1--Interest on Judgments see 
llltelvht. I 

A Conclusiveness of Adjudication (in Partition Proceedings see Parti-  
tion A b ) .  

a M a t t e r s  Concludcd 
1. A prior judgment is an estoppel to all subsequent ac3tions as  to the 

issues adjudicated, but not as  to issues which might have been 
included in the prior action, but were not. Moses ?j. Tow?% of Mor- 
ganton ,  02. 
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2. The  city board of adjus tment ,  on appeal from the  action of the  build- 

ing in<pector a s  to  issuing a permit  to  erect a gasoline filling sta- 
t ion in a certain pa r t  of t he  city, determines t he  ma t t e r  upon the  
fac ts  preseuted in  a quasi-judicial capacity, and  t h e  doctrine of 
t e s  adjndiciltur applies upon a subsequent presentation to  them of 
t he  iusning of t he  permit  upon the  same lot  under substantially the  
anme conditions. Little v. Raleigh, 793. 

b Perso~zs  Cowclrrdcd (by Caveat Proceedings see Wills D b ) .  
1. A juclgrnent in a su i t  to enjoin the  foreclosure sale under mortgage 

against  tlie administrator of tlie clcceased n~or tgagor  is  not res  
ndjudicatcl a s  t o  t he  heirs a t  l aw  of t he  deceased n h o  have not been 
made parties. Veadozc's Co. v. B r ~ c c i ~ ,  398. 

B On Tr i a l  of Issues. 
a Conformity to Verdict 

1. Where t h e  wife's cross-action fo r  divorce a mcnsa is  sustained by the 
verdict of the  jury, a judgment rendered must  accord therewith,  
and if entered for  a divorce absolute upon consent of the  parties, 
the  judgment i s  a nullity ; and upon the  husband's death  the  wife i s  
entitled to  her  dower allowed by statute.  C. S., 1669. Sawtderson u. 
Sanndersoll, 160. 

2.  R h e r e  a judgment i s  entered in a su i t  for  a divorce contrnry to t h a t  
permissible by the  verdict, t he  consent of the  parties thereto caunot 
confer jurisdiction o r  render t he  judgment valid. Ihid.  

b Judgmetlt 11ny 7)c Sig~zecl Fczc D(f ! / s  Lfter J?c~~dit!c,~z 
1. Where the  judge, bx consent, ha s  heard a motion in a civil action, to  

i c t  acide a judgment fo r  want  of service on the  clefelidant, on sup- 
1,111 tlng i(1enw \~~fhcic i i t  in la \ \ .  liiu t~ r t i on  in w doi t~g \\ ill iiot be 
dictnrbed on appeal when i t  is  made t o  appear t h a t  lie had alvarded 
his dcc i~ ion  a t  t he  t ime of hearing the motion am1 siqieil  the  judg- 
mrn t  in conformity therewith a few d a r s  later,  a t  a criminal te rm 
of court. Trus t  Co. v. SowclT, 449. 

C Setting Aside fo r  Surprise. Escnsahle Keglect. etc.-(in Ilemoval of 
Causes see Iteinovnl of Causes B a 1). 

a Reqlcisites f o r  

1. In  order fo r  the t r ia l  judge to  set aside a judgment of the clerk of 
court, for  defaul t  of a n  anwver. C. S., 600. the  j l idg~nent in question 
must be  a valid one, and  regularly entered. dbh i t t  v. Gregory, 203. 

b Questions Beziewable on Appeal f rom Order Sett ing Aside 
1. Where there  a r e  no exceptions t o  t he  evidence introduced, t he  f ac t s  

fount1 thereon a r e  conclusive on appeal t o  the  Supreme Court ,  and 
the judges' coi~clusions of law a r e  alone reviewable on appeal f rom 
a n  order sett ing aside a judgment on the  grounds of the defendants' 
mistake, surprise, o r  excusable neglect. C. S. ,  600. Abbitt u. 
Gregorg, 203. 

o Power  of Tr ia l  Court  to Se t  Aside 
I. Upon a proper finding of a meritorious defense and excusable neglect, 

t he  judge of the  Superior Court, on appeal f rom the  clerk, has  au-  
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thority to  set aside a judgment rendered by the clerk, against the 
defendant by default of an answer, to which exception has been 
duly entered, before the clerk, C. S., 600; and to 1)ermit an answer 
to be filed, C. S., 536. D'unn v. Jones, 354. 

D Judgments Son  Obstante Vercdicto. 
a X a t u ~  e in  General 

1. Under the modern practice a judgment not; obstante veredicto is  only 
granted in favor of either party to the action o11l.v upon the iusr~tfi- 
ciency of the pleadings. Jerlaigan v. Xeighbors, 231. 

E Setting Aside for Irregularity. 

a Grourtds Therefor 
1. A judgment by default final entered upon the pleadings for the mnnt 

of an answer, when it is made to appear on appeal that one by 
default and inquiry should have been entered, is an irregular judg- 
ment, but on defendant's motion to set it  aside, he must show s 
meritorious defense. Baker 2; .  Corey, 299; Supply Co. v. Plumbing 
Co., 620. 

2. Where the clerk of the court has entered an irregular judgment of 
default final for the want of an answer to  the complaint, and the 
trial jitdge has set i t  aside on that ground alone; and on appeal 
to the Supreme Court it  does not appear that the question of a 
meritorious defense was considered or passed upon, and that the 
movant intended to allege one, the case will be remanded for the 
cletermination of this question as  to whether the defendant has  
such meritorious defense as  calls for the vacating of the judgment 
of the clerk of the court. Baker v. Corey, 299. 

F Setting Aside for Void Service of Summons. 

a Degree of Proof Reqztired 
1. Where the summons in an action has been duly served on a party de- 

fendant by s proper process officer, it imports verity, and will not 
be set aside and a judgment vacated in the absence of clear ant1 
unequivocal proof that  the summons had not in fact been served, 
and such proof must be more than the one affidavit by the defend- 
ant. C. s., 921. Trust Co. v. Sowell, 449. 

2. The return of process regularly showing service by the court's appro- 
priate officer cannot be overthrown by the testimony of a single 
witness. Glass u. ,Uoorc, 871. 

G By Default. (Jurisdiction of Clerks to Render see Clerks of Court A a . )  
a When Judgments Should be by Default Final an& When. by Default alfd 

Inquiry 
1. A judgment by default final may be rendered by the clerk on failure 

of the defendant to answer where the complaint sets forth one or 
more causes of action, each consisting of a breach of a n  expressed 
or implied contract to  pay a sum of money fixed 'by the terms of 
the contract, or capable of being ascertained therefrom by compu- 
tation. Baker v. Cwey, 299. 
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2. I n  order for the plnintift' to be entitled to a judgment by default fiual 

upon the complaint for the want of an answer in his action to 
reco\.er froni the estate of the deceased for services rendered before 
her death, in tahing care of and providing a support for her, a t  her 
request and liromise to pay for them, there must have been a 
tlefiliitc price fixed upon and understood and agreed to by both of 
t l ~ e  parties; and ~vhere the complaint alleges merely an estimate 
by thc parties of a reasonable price to be paid for such services it 
supports a judgment by default and inquiry only. Ibtd.  

3. A jndgmcnt by default final is irregular when rendered for the want 
of an anhwer filed in an action upon contract for goods sold and de- 
livered when the alleged cause, as  appearing from the complaint, is 
not u ~ o n  an e\yresqetl contract, but for the reaqonnble value of 
the goods, in which event a judgment by default and inquiry is the 
proper one, unless it  is made to appear that the defendant has by 
his acts or conduct or in some recognized legal way admitted owing 
the amount in suit. Stipplll Co. c. I ' l u m b ~ ~ g  Co., B20. 

H Priority. 
n R e t z c c o ~  J u d g m e t ~ t  L i e n  a w l  Mortgage 

1. Where there is a recorded judgment, C. S., 614, and thereafter the 
judgment debtor esecutes a mortgage on certain of his lands. and 
the land is foreclosed under a prior mortgage antedating the judg- 
ment, and the judgment debtor makes no claim to his homestead, 
the judgment creditor has a preference in the ~iroceeds of the sale 
over the mortgage made subsequent to the judgment. DupZin 
County  v. Harrell ,  415. 

I Property Subject to Judgment Liens. 
1. Where a judgment debtor has lost title to lands by adverse posses- 

sion of another, C. s., 430, prior to the acquisition and registration 
of the judgment, the judgment creditor is not entitled to execution 
on the loctc~s i t1  quo,  the judgment debtor having no title a t  the time 
of the judgment, and this result is not affected by the giving of a 
deed by the debtor to the claimant, which was not registered until 
after the judgment. C. S., 614; C. S., 4 5 ,  3309, known a s  the Con- 
nor Act, have no application. Johnson  v. F r y ,  832. 

JURISDICTION O F  SUPREME COURT see Courts A-by Consent of Parties 
see Judgments B a 2. 

JURY-(Trial by Jury in Eminent Domain Proceedings see Eminent Domain- 
Verdict see Trial D ) .  

A Challenges. 
a Number of Challelzges and  Par t ies  Ent i t l ed  T h e r e t o  

1. When two defendants a re  sued for damages in negligently causing a 
death, the decision of the trial judge is final as  to the interest of 
each defendant and the number of challenges to the jury allowable 
to each. C. S.. 2331, 2332. R a m s e y  v. Power  Co., 788. 

JUSTICES O F  THE PEACE-Right to Continue Case see Malicious Prosecu- 
tion A 1. 
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LABORERS AXD JIATERIALMEK, Rights Against Surety for Xunicipal 
Construction see Principal and Surety A b, A d. 

LANDLORD A S D  TENANT. 
A Leascs (by Trustee see Trusts C a-bx Rewirer see Receirers (' a ) .  

a Surrender 2111 Operation of Law 
1. Where a lessee wrongfully breaches his contract by failinq to enter 

and take possession under a lease on a building especially con- 
structed for him, and the lessor, with the intent to diminish the 
damage, rightfully resnters the premises and rents it to another, 
he acts in trust for them both, and there is no surrender of the 
lease by operation of  la\^, and the lessee is liable for damages. 
3fongw v. Luttwloh, 274. 

2. Where a lessee wrongfully refuses to take possession of leased realty, 
and the lessor rightfully resnters and leases to another, t l ~ r r e  is a 
presumption of law that the lessee surrenders the property and 
that the lessor accepts the surrender; but this presumption is 
rebuttable by evidence of the intent of the parties as  esl~ressed 
in the lease, and by their words and acts. Ibid. 

b Keasure of Damages in Action for Breach of Lease Contract 
1. Wherc the lessee of a hotel has wrongfully breached the terms of the 

lease, and the lessor has rightfully regntered for the purllose of 
diminishing the damages thus caused, and is entitled to recover 
then1 in his action; the rule of recovery is the rental value for the 
unexpired term a s  fised by the contract, diminished by the fair 
rental value in the open market, diongw v. Lutterloh, 274; TVomble, 
Admx., v. Leigh, 282. 

c Burden of Proring Possibil~ty of Xinimixi??g Damages 
1. Where the lessee has wrongfully breached his contract of lease, and 

the lessor brings his action for the resulting damages based upon 
the rental value a s  fised by the lease, the burdell is on the de- 
fendant to show that  in the exercise of good business prudence 
the lessor could have leased to another and minimized the damages, 
and the amount thereof. Jfonger ?;. Lutterloh, 274. 

d Termination, in General 
1. A written contract of lease of lands will ordinarily be construed to 

remain in force until i t  is rescinded by the mutual consent of the 
parties, or until the party claiming under it does some act in- 
consistent with the duty imposed on him by the agreement that 
amounts in law to a surrender on his part, and an acceptance 
of such surrender by the other party. Honger v. Lutterloh, 274. 

e Statutes Thereon 
1. The notice to the lessor required to be given by the lessee before 

terminating his lease, where a definite time is fised for the pay- 
ment of a stipulated rent, C. s., 2343, is  for the benefit of the lessor, 
and to be declared only a t  his application, and docs not apply to 
the facts of this case. Vonger v. Lutterloh, 274. 

f Instructions in  Action lo r  Breach 
1. Where the lessor has rightfully regnteretl the leased premises and is 

entitled to recover damages from the lessee in his action, an instruc- 
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LANDLORD AND TENANT-Continued. 
tion that  dinlinishes the damages to the extent the lessor, in posses- 
sion and operating the same, should reasonably have received in the 
exercise of good business judgment, is reversible on appeal. Womble 
w. Lciyh, 252. 

1. A ~ r o r i s i o n  in a contract of lease rendering the contract void in the 
event the premises a re  rendered unfit for the purpose for which it  
was leased by fire or otherwise is enforceable according to the tenor 
of the m-ritten contract, and it  is reversible error for the judge to 
inqtruct the jury otherwise, and submit the question to the jury 
as to the reasonableness of the time in which the lessor may have to 
make ~ r o ~ e r  repairs after the fire occurred that had rendered the 
premises unsuitable. rag at^ u. LeboVitx, 616. 

B Enjoyment and Use of Premises. 
a Totant's Ir'ight of Action Agaitzst Third I'arties for Injury to Crops or 

Premises 
1. Rroom sage growing upon leased farm land, not requiring cultiva- 

tion, is not regarded as  fructus industriales or in the nature of 
personal ~iroperty belonging to the tenant, except a s  to so much a s  
may be required by him in connection with the use of the land;  
and where the land has broom sage growing thereon, he is not the 
owner thereof in the sense that he may maintain an action against 
one who has negligently destroyed it  by fire, except only for its 
value for farminq purposes on the leased premises. Cllauncu 2;. 

IZ. R., 415. 

C Rents and Advancements. 
a Liens 

1. Where a landlord furnishes his tenant advancements for the making 
of crops, the, lien for the rent and for advancements are  in equal 
degree, and now attach, since the amendment of C .  S., 2480, by 
chapter 302, Public Laws 1925, to the crops raised by the tenant on 
the same lands, planted during one calendar year and harvested in 
the next. Brooks 9. Garrett, 452. 

A Indictment. 
a Variance Between. Proof and Indictment 

1. Where an indictment alleges the larceny of certain goods as the prop- 
erty of a certain person, proof that it  was that  of a different person 
is a fatal variance from the allegation of the indictment, and the 
action will be dismissed with leare of the solicitor to draw another 
bill. S. u. Harris, 306. 

B Evidence. 

1. Under counts in an indictment charging the defendant with felo- 
niously stealing, taking, and carrying away articles of merchandise 
from a storehouse and with receiving stolen goods, etc., evidence is 
sufficient to resist his motion as of nonsuit which tends to show 
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that  some of the identified merchandise was found in a woods near 
a public road, and that  the defendant and two others went to the 
place in an automobile, and that the defendant waited in the auto- 
mobile while the two others brought the merchandise from its place 
of concealment to the automobile. S.  v. King, 621. 

LAST CLEAR CHASCE see Railroads A a 6. 

LAW O F  CASE see Appeal and Error B a 2. 

LEASES see Landlord and Tenant A. 

LEGISLATIVE POWERS see Constitutional Law A a-of Tasation see Taxa- 
tion B b 1, 3. 

LEVY AND ASSESSMENT O F  TAXES see Taxation. 

LIBEL AND SLANDER. 
A Words Actionable Per He. 

1. When the false and defamatory words spoken of and concerning the 
plaintiff, the subject of his action for slander, are  to the effect that 
he had been stealing and that he should be put in the penitentiary, 
they are  actionable per se, not requiring e~ idence  of special damages, 
and from this publication the law implies malice, and the jury may 
award compensatory damages. Ferrell c. Siegle, 102. 

B Punitive Damages. 
a Requisites For 

1. In  order for the jury to award punitive damages in an action for 
slander, the utterance of the false words of and concerning the 
plaintiff must have been with actual malice or ill-will, or uttered 
under such circumstances as  to show a total disregard of the plain- 
tiff's rights in the enjoyment of his reputation. Fwrell  u. Siegle, 102. 

C Actions of. 
a Issue o f  Punitive Damages Must Be  Tendered 

1. Where the defendant in an action for slander desires, under the 
allegations and evidence, an issue as  to punitive damages submitted 
to the jury, he should aptly tender it, and where only a single issue 
as  to damages is submitted, without his objection, and the amount 
of the verdict is within that  demanded for actual damages, sup- 
ported by the evidence, it  is not reversible error for the trial judge 
to render his judgment accordingly. Ferrell v .  Siegle, 102. 

D Qualified Privilege. 
a Sa turc  and Limitation of Privilege 

1. Qualified privilege cannot successfully be pleaded an a bar to an 
action for slander when the fact is established that the defamatory 
words were untrue and maliciously spoken. Newberry 9: Willis,  
302. 

2. A bank in good faith marking a check "signature forged," and refus- 
ing payment on this ground, acts within a qualified privilege, and is 
not liable in damages to the drawer thereof. Fields v. Trust  Go., 
304. 
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LICESSE-Necessity for to Sell Stoclr in Prospectire Corporation see Cor- 
porations B a. 

LIENS-Drainage Liens see Drainage Districts-for Rents and Advancements 
see Landlord and Tenant C a. 

LIFE INSURANCE see Insurance. 

J~IRIITATION O F  ACTIONS (on Foreclosure see Mortgages C a-to Recover 
Realty see Adverse Possession). 

A Statute of Limitations. 
a Claim o f  Damages for Taking  Propertg Under Eminelzt Domain 

1. The plea of the statute that the onner  of lands make claims for 
damages of a county road commission for the taking of his property 
for a highway is not available to the board when its conduct and 
dealings \\-it11 the plaintiff has rendered it  inequitable. Gaddis v. 
Road Commisston, 107. 

b O n  Equitable Relief for Fraud,  Mistake,  efc. ,  and to Conz;e~t  Fee in to  
Xortgage 

1. Where under the rule in Shelley's case a devisee takes the fee-simple 
title to lands, a suit for equitable relief on the ground of fiautl or 
mistake is barred by the lapse of three years, and one to convert the 
fee-simple title into a mortgage nithin ten years after the richt of 
action accrued nhen tlie alleged mortgagee is in possession. Waddel l  
v. Aycock,  268. 

c I n  Action t o  Declare f iesu l t i~ lg  Trus t  
1. Where the plaintiff as heir a t  law of his mother seeks to engraft a 

trust in her favor on the title to lands taken by his stepfather, and 
purchased with the money belonging to her, a s  against the children 
of his mother's second marriage, and it  appears that the locus in 
quo had been divided between the children of both marriages by 
proceedings for partition a s  tenants in common, and the plaintiff 
had purchased for a valuable consideration a part of the lauds so 
allotted to another of the tenants, and the lands were thereafter so 
held peaceably and adversely for more than ten years. C. S., 445, 
and for the same period of time after the trust had been disclaimed 
by the alleged trustee: Held,  the plaintiff is estopped by his laches 
from claiming an nndi~ided interest in tlie tract as  tlie heir a t  
law of his deceased mother Xarshall  a. Hammock,  498. 

2. Held., under the facts of this case, the general statute of limitations, 
C. S., 445, being applicable to the plaintiff's right of action to 
declare a trust, the principle that acquiescence cannot confirm a 
title has no application. Ibid.  

B Computation of Period of Limitation. 
a Co~otinuatio?~ of Action Nonsuited 

1. The question a s  to whether an action is a continuation of a former 
one so as  to bring i t  within the provisions of C. S., 415, allowing the 
same to be brought one year from nonsuit, in relation to the statute 
of limitations, is one of law to be decided from the original com- 
plaint, and when no complaint is filed in the prior action, the 
identity of the causes of action may not be shown by par01 evi- 
dence. dlotsinger v. Hauser,  483. 
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C Acknowledgment, New Promise, and P a r t  Payment. 
a Effect of Sale of Collateral b y  Creditor and its Applicaliion on Debt 

1. The statute of limitations of actions will bar a recovery against the 
maker of a note, endorsed by another, after three years from the 
time he has denied making it ,  irrespective of the time of payments 
endorsed thereon from the sale of shares of stock therein pledged 
as  collateral. Coburn, Receiver, v. Barnhill, 239. 

LIS PESDENS-Proceedings for Torrens Deed as  Lis Pendens see Deeds and 
Conveyances E a. 

MAIL, Presumption of Receipt see Evidence D a. 

MALICIOUS PROSECUTION. 
A Termination of Prosecution. 

1. While an action for damages for malicious prosecutior depends upon 
the final determination of the criminal action upon which civil 
action is based, the particular manner of the termination of the 
criminal action is not controlling so that the defendant therein is 
fully discharged; and when the justicc? of the peace continues it  
upon a request of the prosecuting witness, and more than thirty 
days has passed without a trial, in which the prosecutor has re- 
mained inactire, the criminal proceeding is termina,:ed under rule 
15, C .  S., 1500, restricting a continuance of a case by a justice of 
the peace to thirty days. 'CVinkler v. Blowing Rock Lines, 673. 

MANDAMUS. 
A Xature and Grounds in General. 

1. An order of court requiring the board of county road commissioners 
to carry out the provisions of its resolution to relocate a public road 
in order to avoid damages to the plaintiff's property is in the 
nature of a mandamus. Gaddis v. Road Commission, 107. 

B Subjects of Relief. 
a Public Oncem 

1. Where the board of county road commissioners has passed a resolu- 
tion ordering a relocation of a public road in order to avoid dam- 
aging plaintiff's property, to which he consents the subject-matter 
is one within the discretion of the board under the provisions of 
our statute, and therefore is not enforceable a s  a contract between 
the parties. Gaddis v. Road Commission, 107. 

b Directors of Private Corporations 
1. Mandamus will lie to compel directors of private corporations to 

declare dividends. Cannon v. Mi773 Co., 119. 

h1AXSLAUGHTER see Homicide A. 

MASTER AND SERVANT. 
A Master's Liability for Injuries to Servant. 

a Warning and Instructing Seraant 
1. When an employee a t  work a t  a power-driven machine, simple in its 

operation, and under circumstances in which he was in a position to 
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hlASTER AND SERVAST-Continued. 
fully know his  danger,  does a negligent ac t  easily avoidable by him 
tha t  causes t he  in jury  in suit ,  he  may not recover of his employer 
for  the  in jury  received by him in consequence of his own act. 
tliough the \ice-principal of his employer liad formerly instructetl 
hiin of a very obvious remedy to  be applied under the circum- 
stances of the  particular case, and nli ich would not have caused 
the  injury,  except for  the  emplojee's negligent act .  Jackson v. Vfg.  
Co.  1s. 

.?I Scope and Extcnt  of Liabi l i t ! /  of Contractor and  Sztbconlracior 

1. When a contractor and  subcontractor a r e  engaged in the  erection of 
a building, and the  evidence tends to  show tha t  an  employee of the  
former  was  injured by a falling beam while engaged in the  per- 
f o r n i n n c ~  of his duties. the falling of wliicll was  cansed bp the  
negligence of the  servants of the  lat ter ,  under conditions t ha t  were 
nnrafe  and Imon11 to each master,  who negligently permitted the  
tlangerous conditions to  continue, the  issue a s  to n-hether the  princi- 
pal contractor \\-as serondarily liable does not  rise. Ta!/lor 2;. 

Consfrnction Co., 30. 

c A ~ ~ u i n p t i o n  of Risk 

1. Where  a n  employee acts, under fear  of discharge, upon the  negligent 
order of the employer's vice-principal, n,hich results in the  personal 
in jury  in suit, under circumstances showing t h a t  a man  of ordinary 
prutlencc would l i a ~  e so  acted, the doctrinc of assumption of ri-k 
liar 110 application. Ogle v. I<. R., 793. 

d Methods of Tt'orX: 
1. Evidence tendinq to  show t h a t  t he  plaintiff, a n  employee of defend- 

ant.  was  injured by a heavy curbing slipping from the  top of a 
1)ile of paving hlorks, is  inwfficient t o  t ake  t h e  cnse of actionable 
negligence to  the jury arid resist defendant 's  motion a s  of nonsuit. 
H a r r i s  v. Lassiter ,  866. 

c Safe  I'lnce to Work 
1. Held,  under the  fac ts  of th is  case involving the  liability of t he  de- 

fendant in negligently furnishing i t s  minor, a n  inexperienced em- 
~ l o y e c ,  a n  iulsafe power-driven machine to  d o  his work. no er ror  in 
tllc judgment fo r  clamages in the  plaintiff's favor. Dalton 1'. Cabi- 
?let C O ,  870. 

B Master's Liability fo r  In jur ies  to  Third  Par t ies  

1. One employcd by the  ov-ner of a da i ry  for  t he  delivery of milk to 
custoniers hy means of a wagon d r a n n  by a horse, and collecting 
the  empty lmttles f rom the  customerq, is  merely a hired man  or a 
laborer for  the  p e r f o n n n n c ~  of a simple and definite tac;k, and  
when he  is informed of a n  enforced ru le  of the  owner t ha t  no one 
should be ~ e r m i t t e d  by h im to  ride on the  delivery wagon, and  in 
violation thereof h e  permits n nine-year-old boy to ride thereon and 
help h im in the performance of h is  duty,  n i thout the knon ledge 
of the onner ,  and nit l iout the  necessity, and a personal in jury  is  
inflicted on the  boy by reason thereof, and tlirousll negligence: 
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Held, i t  was without the scope of the employment of the driver to 
allow the boy to ride, and the owner i s  not responsible for t he  
damages. Hayes  v. Creamery, 113. 

2. The employer may not escape liability for the personal injury of a 
nine-year-old boy caused by an  employed driver of n milk wagon 
in permitting the boy to ride on the wagon in ~ i o l a t i o n  of his 
rules, previously made known to the  driver, when i t  may reasoimbly 
be inferred that  the rule had becn abrogated by his lcnonledge of 
i t s  habitual violation by his drivers. Ibid. 

3. Held, whether an  employer had waived his rule tha t  his employees 
not permit children to ride on a milk delivery wagon, by knowing 
tha t  an  employee habitually broke the rule is, upon proper evidence, 
a question fo r  the determination of the jury. Ibid. 

4. An instruction is  erroneous which deprives the  defendant, in a 
personal injury case, of the  benefit of i t s  rule prohibiting the  driver 
of i t s  milk wagon from allowing children to  ride l l~ereon,  arising 
under the  evidence of the  case, upon the  question of whether the 
driver was  acting within the scope of his employment when the  
plaintiff was  injured by the driver 's  alleged negligent act. Ibid. 

5. Where the  plaintiff seeks damages in  his action against the  defendant 
for  t he  negligence of the  latter 's  delivery truck driver in colliding 
with the plaintiff's automobile on the highway, the  evidence, a s  to 
the  identity of the defendant's driver and t h a t  he  was  acting within 
the scope of his employment a t  the  time of the injury complained 
of, i s  sufficient t o  t ake  the  case to the  jury and dt?ny defendant's 
motion for  a nonsuit under the  facts ctf this case. SIisen7~~eimer v. 
Hayman, 613. 

JIERITOIiIOUS DEFENSE see Judgments E a.  

hIISJOINDER O F  PARTIES AKD CAUSES O F  ACTION see Pleadings A a 1. 

MORTGAGES (Priority Between Judgment and Mortgage see Judgments 
H a ) .  

A Rights and Liabilities of Parties.  
a Of Purchaser under Foreclosure 

1. The las t  and highest bidder a t  a foreclosure sale of a mortgage on 
lands is but a proposed purchaser under the provisions of C. S., 2591, 
acquiring no right until t he  statutory provision of tell days has  
espired, and the paymcnt of the full mortgage indebtedness to the 
mortgagee within that  time cancels the instrument and all r ights 
arising thereunder. Cherry v.  Gilliam, 233. 

2. When a n  injunction has  been issued against  a foreclosure sale under 
the  power contained in a mortgage of lands, but notice thereof not 
received until a f ter  the las t  and highest bid has  been made, but 
before the  consummatioli of the  sa le  by payment ~ n d  delivery of 
the  deed, the sale is  void, and the purchaser thewin acquires no 
right thereunder. Wilson u. Bryan. 360. 

3. Where a foreclosure sale of lands under a power of sale contained 
in a mortgage has  been made and the  mortgagee has  not been 



INDEX. 

notified before the bidding that  an injuuction had been issued by 
the court restraining the sale :  Held, the sale is void from the 
time of the  issuance of the restraining order, though the mortgagee 
would not be guilty of contempt in disobeying i t  until after notice 
of i t s  issuance. Ibid. 

4. The last aud highest bidder a t  a sale of lands under foreclosure of a 
mortgage is not a n  innocent purchaser for. value when the court has 
previously issued a n  injunction against the sale. Ibid. 

b Of dlortgagor and dlortgagee 
1. Within the statutory limit of ten days from the time of a foreclosure 

on lands under the powers contained in a mortgage, the payment 
of the full mortgage debt to the mortgagee cannot be a nrong, or a 
fraud in damages on the  last and highest bidder a t  the sale, and 
no recovery of damages can be had by him against the mortgagor 
or a l~urcliaser from him to  nhom the equity of redemption has 
been convexed. Cherru v. Gilliaw~, 233. 

2. Where a swond mortgage mortgagee has been damaged by the act 
of the mortgagor in removing a dwelling from the mortgaged 
rrrcmises, and the lands ha re  been foreclosed by the first mortgagee, 
the  measure of his damages, in his action to recover them, is the 
value of the building so remoletl within the amount due and un- 
paid ul!on his note secured by his recorded mortgage. Edwards v. 
Xeadozcs, 235. 

B Converting Deed into Llortgage-(Limitation of Action Therefor see 
Limitations of Actions d b). 

a Groztnds Therefor 
1. Equity mill not convert a deed, conveying upon its face an absolute 

fee simple title to lands, into a mortgage when it  is not shown that  
the clause of redemption \ \as  omitted by reason of fraud, mistake, 
or undue influence. Waddell G. Allcock, 268. 

C Foreclosure by Action. 
a Limitation OIL lllortyage Recuring Xotes in Series 

1. \There notes a r e  given in series, secured by a mortgage on lands pro- 
viding that  upon the nonpaj-meiit a t  maturity of each a s  they 
bec2ame due all of them were to  become due and payable, i t  is a t  
the option of the mortgagee to enforce the sale upon the happening 
of the event so specified, and when the mortgagee has not exer- 
cised his option, the statute of limitations would apply a s  from the 
clue date of each note in the series, a s  if the provision for the 
acceleration of the payment had not been incorporated in the mort- 
gage. Jfcadows 6'0. v. Bryan, 398. 

2. Where the owner of two separate tracts of land has given a mort- 
gage on both, on one to  secure notes in series, and against some of 
the notes the statute of limitations against foreclosure has run, the 
holder of the first lien is only entitled out of the proceeds of sale of 
the other tract to receive payment as  f a r  as  the same may extend on 
the notes tha t  have not been barred, a s  against the holder of a 
second mortgage lien on the second tract of land. Ibid. 
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b Injunction Bgailtst Boreclosu~~e 

1. The foreclosure of a deed of trust given to secure a payment due to 
tlie contractor for the erection of a building will not be restrained a t  
the  suit of the  owner on the ground that a n  action of a material- 
man was then pending in court to  enforce his lien, which actioll 
involved the amount he was then due under his con1 ract, when the 
notes secured by the  deed of t rus t  a re  due and payable, and the 
trustee is not shown to be insolvent, and there is no allegation of 
fraud, oppression, or any element that would make the foreclosure 
inequitable. Lumber Co. v. Cowades, 626. 

JIOTIOSS-to Dismiss see Pleadings A b 1-of Sonsuit  see Trial B- 
for Kew Parties in Supreme Court see Appeal and Error E a-Secessity 
to  Preserve Grounds of Appeal see Appeal and Error A d, in Criminal 
Cases see Criminal Law F b-to Amend Pleadings see Pleadings D a- 
for Reference see Reference A a-to Rehear see Appeal slid Error A e 2. 

MUKICIPAI, CORPORATIOSS (Eminent Domc~in see Eminent Domain- 
Jlunicipal Bonds see Taxation B-Bonds for Municipal Cmstruction see 
Principal and Surety A b ) .  

A Public Improvements. 

1. Where, by p ro~ is ion  of statute i t  is required that  a contract to be 
binding u l~on  a city, be signed in its behalf by its nmnager and by 
a member of i t s  council, and that  the contract be duly authorized by 
ordinauce a t  a regular meeting: Held, a contract coming within 
these provisions, but signed only by its manager, without the signa- 
ture  of a memb3er of the council, under authority of an ordinance 
so authorizing him to sign, is not void for nonconforinance with the 
statute. T1.Aite Co. v. City of Hickory, 42. 

2. Where a city has accepted the proposition of an engineer to prepare 
plans and specifications for, and supervise the conctruction of an 
enlargement of i ts water supply to meet i ts demands thereon, upon 
a commission basis that will require payment for supervision a t  
stated intervals during the progress of the morlr, t h ~  completion of 
~vliicli will extend tlie period beyond one year, the contract is to be 
regarcled a s  a continuing one by interpretation of the law and 
provisions of the statute applicable in this case. Ib'd.  

3. Where there is espress provision of a statute requiring a city in case 
of innking a contract for i ts fiscal year to make ari appropriation 
for i ts espenditures thereunder, and a s  to other contracts, the funds 
be available when they are  executed: Held, that  \.;hell such con- 
tract is made to estend beyond the fiscal year, and is a continuing 
contract, the statute,  by its espressed terms, does not apply, and the 
contract is valid without a n  appropriation first made. Zbid. 

b Assessments Therefor 
1. An assessment levied for street improvements on abutting property 

owner, C. S., 2707, is not void on the ground that  the assessment 
was for improving only one side of a street. TVaxhazv v. R. R., 550. 
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2. An assessment made on abutting landowners for street improvements 

by a city under its charter prohibiting a second assessment within 
ten years, applies to the entire lot when a corner one abutting on 
two streets improved, and when one street has been improved, an 
assessment within the limited ten years on the lot fronting on the 
other street is prohibited by the charter. Flowers v. Charlotte, 599. 

3. Where a special act prohibits a second assessment for street improve- 
ments on the same land within ten years, an assessment made 
under a general statute, which is merely cumulative and does not 
repeal s ~ e c i a l  ar ts ,  is void when made in conflict with the pro- 
visions of the special act. Ibid. 

B Ordinances (of State Highway Commission see Homicide B b 3 ) .  
a V a l i d i t y  

1. A city ordinance passed in pursuance of C. S., 2787(11), requiring a 
license to be issued by the municipal authorities to beg upon the 
city streets or to solicit contributions for charitable or religious 
purposes, in accordance with whether the person or purpose is 
ascertained by such authorities as  worthy or whether the moneys 
solicited will be properly applied, is a valid and undiscriminating 
exercise of a police power, and not unlawful as an interference 
with the religious liberties of our people, or an obstruction to the 
lawful pursuit of their business. S.  v. Hw~dley,  377. 

b Criminal P ) o w x u t i o ~  for Violatio?~ (Violation as  Constituting Criminal 
Kegligence see Homicide A b 1, 2 ) .  

1. T h e r e  the defeirtlant is charged with violating a city ordinance it  
must be shown for conviction that the ordinance had been duly 
passed or enacted by the governing body of the town, and was in 
existence a t  the time in qucstion. S. v. Gill, 425. 

2. On appeal from the mayor's court convicting the defendant of violat- 
ing an ordinance of the town, the certificate of the mayor of the 
existence of the ordinance a t  the time makes out a prima facie 
case of its existe~ice under the provisions of our statute, C. S., 
1750. Ibid. 

3 When the defendnnt, c'oll\icted of the violation of a city ordinance, 
on appeal introtlnces in evidence the minutes of the meeting of the 
governing authorities of the town, which does not show its passage 
on a certain date, i t  is not conclusive that the ordinance had not 
been passed, a t  some other time, against the statutory certificate 
of the mayor that it  was in existence a t  the time of the defendant's 
conviction, and the question is determined by the verdict of the 
jury. Ib id .  

SEGLIGENCE-(in Action by Servant see Master and Servant-Criminal 
Segligence see Homicide R-of Insurer's Agent see Insurance R a 1- 
of Officers of Building and Loan Associations see Building and Loan 
Associations A-of Railroad see Railroad A---on Highway see High- 
ways B-Relenie from Liability for Negligent Injury see Release A-of 
Pouer  C'ompanies see Electricity.) 
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R'EGLIGENCE-Con'tinued. 
A Prosimate Cause. 

a Fegligencc, to be Actionable, Uust Be Proximate Cause 
1. Evidence of a city ordinance a s  to the manner of driving a milk 

wagon upon the street is erroneously admitted upon the trial when 
its application to the facts of the controversy has not been shown. 
Hayes G. Creamery, 113. 

2. Segligence is not actionable unless i t  causes, or contributes in caus- 
ing the injury in suit, and where the evidence disclcses that  it  was 
independently and entirely caused by an act of a third person, a 
judgment a s  of nonsuit should be entered thereon. Thompson 9. 

R. E., 663. 

b There Slay be Uore Than One Proximate Cause of In j& ru 
1. Where two or more defendants a re  sued for damages, upon evidence 

tending to show the concurring negligence of each as  the cause of 
the injury in suit, there may be more than one efficient proximate 
cause of the injury. IZnmsey w. Power Go., 788. 

B Act or Omissions Constituting Negligence. 

a I n  General 
1. An action to recover damages for a negligent injury will be dismissed 

when the e~ idence  discloses that  it  resulted from an accident from 
an uuknown cause or a known cause which could not have been 
reasoll~bly anticipated. Caces v. Uills Co., 404. 

b Condition and Cse of Land 
1. One who is injured a t  night, while attempting to carry a patient into 

a hospital, by tripping over a n  unseen wire strung raround a grass 
plot to prevent trespassing thereon cannot recover damages therefor 
against the hospital, the injury being due to an accitlent. Amnto)~s 
w. Hospital, MS. 

o IJnrticular Injury Yeed Not Be Foreseen to Constitute Negligence 
1. I t  is not necessary that the particular injury should have been fore- 

seen to recover damages for a negligent killing of  lai in tiff's intes- 
tate. Collins v. Lumber Co., 849. 

C Actions. 
a Sieasure of Damages for Negligent Injuru 

1. A11 instruction upon the evidence is not erroneous that  damages to 
be awarded for a permanent injury negligently inflicted are  the 
present worth of such amount as is a fair  compensation for all 
physical injury, past, present, and prospective and for diminished 
earning capacity which are direct and necessary consequences of 
the defendant's negligence, and also a fair compensation for the 
physical suffering. Butler v. Fertilizer Works, 409. 

2. When the trial judge has correctly charged as  to the amount of dam- 
ages recoverable in a personal injury negligence case, i t  will not be 
held for error that he had failed to exclude in the defendant's 
behalf such sums that  i t  had already paid, when the plaintiff had 
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admitted receiving them, and i t  appears from trial and verdict thnt 
the jury had accordingly reduced the amount of their verdict 
Ibid. 

3. The measure of damages to be awarded in a negligent personal injury 
case is exclusively for the jury, and evidence of the amount of an 
attempted compromise is properly excluded. Ramsey v. Power CG.,  
788. 

b Pleadings 
1. Where a mere passenger in an automobile is injured a t  a railroad 

crossing, and brings action both against the driver of the automo- 
bile and the railroad company, and alleges in effect that  the negli- 
gence of the driver of the automobile occurred after he had full 
knowledge of the negligence of the railroad company's employees, 
and that  this negligence on the part of the driver independently 
caused the injury in sui t :  Held, a demurrer by the railroad is 
properly sustained, leaving the liability of the driver of the auto- 
mobile to be determined. Ballinger v. Thomas, 517. 

c T i t h i n  the Discretion of Court to Order X-ray to Determine Extewt of 
In juries 

1. The trial court has the inherent power to order the plaintiff, in a 
personal injury negligence case, to submit to having an X-ray 
taken of the alleged injured part to  ascertain the extent of the 
damage complained of, as  a matter to be exercised within his sound 
legal discretion, with due regard to the rights of both parties to the 
action, and in the absence of abuse thereof, his action is not reviem- 
able on appeal. Flytlte v. Coach Co., 777. 

D Contributory Negligence. 
a Child of Eight Years Xav be Guilty of Co?ztributory Negligence 

1. In an action against a railroad for the negligent killing of plaintiff's 
intestate, an instruction that a lad nearly eight years of age is 
incapable of being guilty of contributory negligence is reversible 
error, contributory negligence, in this case, being a question for the 
jury under the evidence a s  to the infant's ability to appreciate the 
danger arid act accordingly for his own safety under the circum- 
stances. Brown v. R. R., 699. 

NEGOTIBBLIS ISSTRUMENTS see Bills and Notes. 

S E W  TRIAL see Appeal and Error D-for Conflicting Instructions see Trial 
A d 1. 

NON OBSTANTE T'EREDICTO, JUDGMENT OF see Judgments D. 

NONSUIT see  rial B-in Railroad Kegligence Cases see Railroad A b 1-in 
Actions for Manslaughter see Homicide B d-Intoxicating Liquor C a. 

SUISAKCE see Eminent Domain B a 1, Torts A a 2. 

OBLIGATIOXS O F  CONTRACT see Contracts-Impairment of see Constitu- 
tional Law B. 

OFFICER-Right to Use Force to Prevent Escape see Escape. 
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OFFICERS-of Building and Loan Associations see Building ~ l n d  Loan Asso- 
ciations-of Banks see Banks and Banking--Public see Mandamus B a. 

ORDERS-Appeal from Interlocutory Orders see Appeal and .Error E b. 

ORDISANCES see Municipal Corporations B-of State Highw,sy Commission 
see Homicide I3 b. 

PARENT AND CHILD. 

A Duties and Liabilities of Parent (see Husband and Wife A a )  

a Issue o f  Paterni t l~  in Action for  Nonsupport 

1. Where the husband in an action for nonsupport of a child admits the 
nonsupport, but denies that he is the father, and introduces evi- 
dence in support thereof, a n  instruction that withdraws the ques- 
tion of the paternity of the child from the jury is reversible error. 
C. S., 4477; Public Laws 1925, ch. 290. S .  v. R a y ,  628. 

PBROL EVIDENCE see Evidence C-in Usury Cases see Usury A a. 

PAROL TRUST see Trusts A a 1. 

PARTIES-Joinder of Tort-feasors see Torts A a 2-hlisjoinder of see Plead- 
ings A a 1-in Action Against Bus Line see Bus Lines A a-in Action 
for Partition see Partition A e. 

A Actions for Partition. 
a Rights of Purchaser Under Order for Partition 

1. \T7hile the heirs a t  law of a deceased person may nclt be estopped 
under certain circumstances by a former proceeding from again 
filing a caveat to a will, the purchaser a t  the partition sale of the 
lands devised, made under order of the court, and obtaining a 
deed, is a purchaser for value without notice, and the deed made 
to him gives him title to the lands. i!lilZs v. Mills, 595. 

Z, Conclusiveness o f  Judgment f o r  Partition 
1. While a proceeding to partition land among tenants in common can- 

not confer title, but is only a division among the tenants of the 
land held in common under the title they had, the judgment therein 
is conclusive among the parties and privies, and conclusive of their 
interest in the lands partitioned. Wallace v. Phillips, 665. 

2. Where a bankrupt is allotted an undivided interest in certain lands 
as  his homestead and the remainder in the undividl?d interest in 
such lands is sold to make assets, and at  the sale it is bought by 
the wife of the bankrupt, and the land is partitioned by order of 
court, and in the partition proceeding the husband acknowledges 
the interest in remainder of his wife: .Held, the jud.gment in the 
partition proceeding estops the husband from denyin,: the interest 
of his wife, and operates as  a gift to her. Ibid. 

n W h e n  Order of Sale  for Parti t ion May be Made 
1. In proceedings for partition of lands among tenants in  common, an 

allegation that the land is incapable of actual division without 
injury to some or all of the tenants in common raises a question of 
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fact to be determined by the trial judge, and not an issue of fact 
for the jury, and the trial judge has the power to order a sale for 
partition. C. S., 3216, 3233. Barber v. Barber, 711. 

d Right to Partition and Defenses Thereto 
1. The right of a tenant in common to have the lands sold for a dirision, 

C .  S , 3216, cannot be defeated by a trust creating an interest in the 
lands by another of the tenants. Barber v. Barber. 711. 

e Parties 
1. Under a trust created in the lands held in common by one of the 

tenants therein, the trustee and the beneficiaries are proper parties 
to the proceedings for a sale for division, so that they may preserve 
their rights in the proceeds of the sale to be apportioned to the 
tenant under whom they are  thus acquired. Barber v. Barber, 711. 

2 The wife of a tenant in common has an interest in his portion of the 
lands or the proceeds of the sale thereof for division, contingent 
nlmn her surriring him, and i< a prolwr party to the proceedings 
for partition, wit11 the right to be heard when the lands are sold for 
division in order to protect her contingent interests in the proceeds 
of the sale. Ibid. 

PARTNERSHIP 

A Actions Between Partners. 
a W h e n  Will Lie 

1. While ordinarily one partner cannot recorer of another on account of 
a partnership, except after final settlement and accounting, there 
are  exceptions when one partner has destroyed the corpus of the 
partnership or conrerted it  to his own use to the damnge of the 
other. Enloe v. Ragle, 38. 

PATENT AND LATENT AMBIGUITIES see Evidence C a 1. 

PAYMENT-Application of see Account, Action on A a. 

PERSONS-Representation of Persons not in esse see Trusts C a 1. 

PHYSICIAR'S AND SURGEONS-Confidential Communications see Criminal 
Lam A d. 

PLEADINGS-(in Criminal Cases see Criminal Law and Specific Titles of 
Crime-of Fraud see Fraud A-of Negligence see Negligence C b-in 
Actions to Set Aside Deed see Fraudulent Conveyances). 

A Demurrer. 
a Nature and Grounds 

1. An action is not subject to demurrer for misjoinder of parties and 
canses of action when founded upon a note secured by a mortgage 
aild brought against the original payees, endorsers, some with and 
some without recourse, and, in some instances of transfer fraud is  
alleged, its entire history arising from the same trmlsaction and 
those connected with liability in various capacities for its payment 
Cottoil NilZs v. Vas l in .  12. 
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2. A demurrer to pleadings uiay be taken to the whole complaint or to 
a n y  of i t s  allegations of causes of action, but will not be sustained if 
tlie pleadings, liberally construed a r e  sufficient to s u s ~  air1 the causes 
therein, to which such objection is made. C .  S., ,512. E d o e  v. 
Ragle, 35. 

3. T o  sustain a demurrer t o  the complaint for  misjoinder of llarties aud 
causes of action the tlefectiveriess complained of mu::t agyear u l ~ n  
the face of the complaint t o  which the objections a re  made. Reel .c'. 

B o f ~ d ,  273. 

4. A demurrer to the  complaint will be sustained when, admitt ing for 
the  purposes of the demurrer the  t ru th  of each material  allegation 
of fact ,  and relevant iiiferencnes thereof reasonably ds?ducible there- 
froni, 21 cVausr of :rctioii 1x1s not been sufficiently nllei'ed. Llalli)~!jc,/. 
v. Thomas, 517. 

5. Where the  plaintiff has  not asked to be permitted to file ail amend- 
ment to his complaint upon a demurrer being i~iterposed thereto 011 

the ground that  a cause of actioii had not been sufficiently alleged. 
3 C. S., 513, i t  will be coi~sidered on appeal that  he has  conclude~l 
to rely sol el^ on the pleading lie has  filed. I b i d .  

6. To sustain a demurrer t o  the coml~laiiit there must be a misjoinder 
of parties and causes of action, and a misjoiiider of a n  unnecessary 
par ty  is  alone insufficient to have the  action dismissed. Furniture 
Co. v. It. I?., 630. 

7. Upoil ail appeal from a judginent overruling a d e m u r r x  to  the com- 
plaint the merits of the  controversy a r e  not presei~ted, and the 
court  will determine only wliether a cause of ac~,ion has  been 
sufficiently alleged. I b i d .  

S. Ail action by tlie receiver of an  illsolvent bank against  i t s  directors 
and officers, t o  recover fo r  depositors and creditors moneys f raudu-  
lently diverted to  their  owl1 use 11y the defendnnts in variouh 
amounts, is  not tleiiiurrnhle for misjoilider of parties aiid causes of 
action, wlie11, ill effect, the  allegatio~is are  of a coiisl~iracy, partici- 
pated in by a l l  to accomplish the  particular result complained of a s  
the  basis of tlie action, narra t ing one general scheme tending to :L 
single elid. Trus t  Co. z'. Peirce, 717. 

3. Where the cornl~laint against a corporation and others alleges the 
foreclosure of a mortgage securing a lo:ii1 by a corporation, bid ill 
a t  t he  amount of the loan a t  a greatly inadequate price, t h a t  the 
corporation continued the  loan for i t s  agents in  the  original amount 
aiitl the agents sold this equity a t  a handsome profit, and i t  gem 
erally appears from the plaintiff's allegatious that  this was  done ill 
pursuance of a fixed design of the  agents t o  defraud the  plaintiff, 
with implied notice to  tlie corporation, or t h a t  i t  had siifficient notice 
to h a r e  put  i t  on reasonable inquiry which would h a r e  revealed the  
f raud,  and a l l  parties thereto participated in  the  f raud and received 
benefits therefrom: Held, a demurrer ore tenus, made af ter  answer5 
filed, for  misjoii~der of parties and causes of action is bad. Scales 2;. 
Trust  Co.. 772. 
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10. Hcld, in this case a cause of actionable fraud was alleged connecting 

all the parties with the grounds thereof, and is not demurrable for 
~nisjoinder of parties ant1 causes of action. C'offea o. Laurel Park 
Estcbtcs. 848. 

b T ~ I I P H  C'nn fie Jlade 
1. A demurrer that the allegations of the complaint are insufficient to 

constitute a cause of action is equivalent to a motion to dismiss the 
action, and may be made a t  any time, even in the Supreme Court, 
or the C'oiirt may, err nm.o motu take cognizance of the fact, and 
dismiss the action. Eqiloe r. Ragle, 38. 

1. A demurrer that depends esclusi~ely upon its own material allega- 
tions to establish a vital defect in the pleadings objected to  is bad a s  
a " s ~ ~ e a k i i ~ g  demurrer." Reel, Adms., v. Boyd, 273; Scales v. Trust 
Co., 772. 

1. A demurrer to the cornplairlt admits every material fact properly 
alleged, and all inferelices and intendments a s  may be fairly and 
rensoi~ably drawn therefrom by liberal construction, so that actions 
may he tried on their merits in furtherance of our Code system. 
T'ar! Iiprnpen v. Latham, 359. 

B Counterclaim. 

a 11'Aen Can Be Pleaded-Actions on Contract, in Tort. 

1. Where the plaintiffs' action is to establish their title to and recover 
powession of mineral interest in a described tract of land, and de- 
fendants set up as  a counterclaim damages alleged to have been 
caused by the plaintiffs' slander of their ti t le: Held, the cross- 
action alleged is for damages founded upon a tort, and not on con- 
tract, and does not fall within the equitable principle of a suit to 
quiet title, under the provisions of C. S., 519, 521, 522, and a de- 
murrer thereto is good Thompson 1.. Buchannn, 153. 

C Extension of Time for Filing Pleadings. 

(I I'ozcer of Trial Court to Extend Time 
1. The authority of the Superior Court judge to set aside an order of 

the clerk upon the pleadings and grant extension of time to plead, 
etc., is not impaired by the statutory jurisdiction given the clerk. 
Xfg. Co. v. Kor~legay, 373. 

2. Where the clerk of the court has extended the time for filing the 
complaint in accordance with 3 C. S., 505. and the defendant has 
appealed to the Superior Court. i t  is within the sound legal dis- 
cretion of the trial judge, given by C. S., 536, to allow the complaint 
to be filed. and his sustaining the clerk's order to that effect is an 
exercise of this discretion. Hines v. Lucas, 376. 

b Pozrcr of Clerk of Court to Extcnd Time 
1. When i t  appears that the clerk of the court has extended the time 

to file the complaint by orders regularly entered and in continuous 
and unbroken sequence for a period of about a year, and the de- 
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fendant a t  the end of the full period so extended excepts and 
appeals to the Superior Court:  Held, it is a valid esercise by the 
clerk of the power conferred by C. S., W5.  Hines v. Lucas, 376. 

D Complaint. 

a Amendment to Complaint Not Constituting New Action 

1. Where one administratrix has renounced her right, and a seco~id has 
been appointed, and the second administratrix has brought action 
and made her mark to the complaint, the action of the trial judge 
in correcting a mistake in the summons and compla nt by cl~anging 
the name of the first administratris to that of the second, does 
not change the cause of action, and does not constitute error. C. S., 
547. Hill v. R. R., 605. 

2. An amendment to a complaint in an action to set aside a conveyance 
of land for fraud is not substantially changed by an amendment 
allowed the plaintiff in the discretion of the trial court, to allege 
damages sustained and provable as  directly resull-ing therefrom. 
C. S., 547. Parker v. Realty Co., G44. 

b Sotice of dlotio?~ to Amend 
1. Notice of a motion to amend the complaint in a pending cause a t  

term is not required to be given the defendant, and the absence of 
the defendant's attorneys from court a t  the time is not a good 
ground for exception to the allowance of the motion by the judge 
presiding. Parker v. Realty Co., 644. 

POXDING WATERS see Eminent Domain B a 1. 

POWERS OF STATE HIGHWAY COMRIISSIOI\' see Highwa,ys A a 

PRESUhIPTIOSS-of Title Out of State see Ejectment A-from Evidence 
see Evidence D-on Review see Appeal and Error A b. 

PRIMARY AND SECONDARY LIABILITY-in Handling \ITa.:d's Estate see 
Guardian and Ward d b-of Master see Master and S e r ~ a n t  A b 1-of 
Tort-feasors see Torts A-Priority see Mortgages H a. 

PRISCIPAL AND AGEST (Insurance Agent see Insurance) 
A Rights and Liabilities as  to Third Parties. 

a Ratification. 
1. The principal may not accept the full or a partial benefit of his 

agent's unauthorized act, with knowledge, and avoid liability upon 
his failure to  perform the duties fixed upon him by the terms of the 
contract thus made in his behalf. Parks v. Trust Go., 483. 

B Rights and Liabilities of Agent. 
a Right to Cornpernation for Services Ren&ered (Interest Thereon see 

Interest A a ) .  
1. Where, a t  the request of the owner, a real estate age1 t begins nego- 

tiations for  the lease of his building. which is finally successfully 
concluded by the concurring efforts of them both, the agent is en- 
titled to a reasonable compensation for the value of the services he 
has rendered. Thomas v. Realty Company, 591. 
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b Ewidmcc of Rensonable Value of Sewires 
1. In  relation to the question of the value of tlie services rendered, 

under the facts of this case, it is Held, competent, in the absence 
of n special contract fixing the amount, to show in evidence a 
schcdule of comnlissions of the board of real estate men in that 
locality, with evidence of its reasonableness, when the jury's con- 
sideration thereof is proyrrly confined to the question of reaso~iable 
value. Trccst Co. .c. Goodc, 164 Pi. C . .  20, cited and distinguished. 
Thomcts v. Renltg Co.. 591. 

PRIPiCIPAI, A S I )  SCRETT. 

A S a t w e  and Extent of Liability of Surety-(on Bond of Clerk of Court 
see Clerks of Court R-on Replevy Bond see Attachment B). 

a O H  Bonds Giceu by  Bank Securi~ig Depo~itor  

1. The liahility of sureties on a bond given 1)y a hank as  p r i~~c ipa l ,  to 
indrmnify :I depositor against loss for moneys deposited in the 
hank a t  the time of its execution, will not be construed by implica- 
tion to extend beyond securing thc deposit therein stated, and bonds 
of this character are to be strictly construed as  to their expressed 
terms. 1,lgrum v. Ra~cli, 337. 

Z, 0 1 8  noicds for Jf lrizicipal Construetioil 
1. Under the statutory :~mendment of chapter 100, Public 1,aws 1923, 

secs. 1 and 8, to C. S ,  593, 595, 596, 597, the sureties on a con- 
tractor's bond for the erection of a mluiicipal building are liable 
for the payment of those who furnish material used in the con- 
struction, and those (1oi11g labor therein, irrespective of the terms 
of tlie contract of indemnity, C. S , 2115, except the surety is not 
liable for an amount in e7;cess of the penalty of the bond, and a 
judgment aqainst the surety for an amount in excess of the penalty 
of tlie bond given is erroneous, and the surety may relieve himself 
from liability by paying the amount for which he is legally liable 
into the court for distribution. Supply Co. v. Plumbing Co, 629. 

c 011  Bo~tds with Bus Li~les  
1. JVhrre the snret j  on a bond indemnifying a public auto-bus service 

against liability for negligent injury, and the bond which is filed 
with the Corporation Commission under the rules provided by 
statute, limits the surety's liability to buses run on regular sched- 
ules betneen termini of the line, no recovery can be had against the 
surety hy a person injured by the negligent driving of the bus on a 
special trip not covered by the terms of the policy of indemnity 
sued on. Flltthe v. Coach Co., 777. 

d On Bonds for Comtructiow of High.zua?~s 
1. I n  determining the question of the liability of the surety on the bond 

of a contractor with the State Highway Commission for default of 
the contractor in building a State highway in accordance with his 
contract, the contract will be interpreted in the light favorable to 
the surety when a doubt as  to its meaning reasonably arises from 
the language used. Highway Commissioll v. Rand, 799. 
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PRINCIPAL ASD SURETY-Co?ltinucd. 

2. The s u r e t ~  bond given to  the State Highway Commission by a con- 
tractor for  the construction of a highway under t11e provisions of 
our statute,  Public Laws of 1025, ch, 200, contemplwtes tlie protec- 
tion of laborers and inaterialmen who have no statutory lien. 
Const. of North Carolina, Art. X, sec. 4 ;  Art. XIV, see. 4. Lumber 
Co. v. Lawson, 840. 

3. I n  determining tlie liability of the surety on a contractor's bond for 
the building of a State higIl\~ay, tlie contract and the bond of in- 
demnity mill be construed together strictly in favor of the surety. 
Ibid. 

4. The surety on a bond given by the contractor for the building of a 
State highway is not liable for damages caused lo  the lands of 
owners upon the route thereof by fires negligently set out by the 
contractor, or his employees, unless such liability has been clearly 
assumed under the contract and the bond of i idemnity given 
therefor. Ibid. 

5. A clause in an indemnity bond against liability in the construction of 
n Stnte highmag, and protecting the laborers and material fur-  
nishers therein, to the effect that  the contractor 'a lso  shall save 
and keep harmless the State Highway Commission all loss from any 
cause whatsoever," is for the protection of the Highway Commis- 
sion, and does not include in the surety's liability ,I negligent loss 
by fire to  a n  owner of lands along the route of the highway while 
being constructed. Ibid. 

6. Our statnte of 1925 (ch. 260, sec. 3 )  providing a method for the 
enforcement of a lien of laborers and materialmen etc., providing 
action may not be brought by any laborer, materialman or other 
person until after the completion of the highway contracted for, 
the term "or other person" applies to others of the class just enu- 
merated, and the principle of cjlrsdom getteris applic>s, and excludes 
torts committed by the contractor or i ts eml11o;veer; in negligently 
setting fire to lands along the route of the project the subject of 
the contract. Ibid. 

PROBATE see Wills F. 

PROCESS see Summons. 

PROXIMATE CAUSE see Negligence A. 

PUBLIC HIGHWAYS see Highways. 

PUBLIC IJIPROVEJIENTS see Municipal Corporation A. 

PUBLIC SCHOOLS see Schools and School Districts. 

QUASI-CONTRACTS-for Services Rendered set? Principal and Agent B. 

QUESTIOSS FOR JURY-in Sction by Servant for Injuries see Master and 
Servmit A d-in Insured's Action Under Disability Clause see Insurance 
C &in Railroad Negligence Cases see Railroad A a 2, 3-in Locating 
Roundaries in Deed see Deeds and Conveyances C-see Trial B d. 



IIAI1,KOdDS ( a s  Carriers see Carr iers ) .  

A Operation 
n Injuries to Pet sons 011 Track 
1. When a pedestrian attempts t a  cross a railroad t rack  on the  street  

of a town without looking. under ordinary circumstances, to  ascer- 
ta in  n hether a t ra in  is  approaching, nheri  the  view is unobstructed 
and there i s  nothing to prevent his thus  apprelientling the  danger  
in t ime t o  avoid injury,  or any circumstmices from which he  nay 
reasonably infer t h ~ s  precaution unnecessary, his own negligel~ce 
in so actiug is  the  proximate cause of hi? in jury  and is  a bar  to  his 
recolery,  though the  defendant \?as negligent in riot givinq proper 
na rn ings  of approach;  nnd, upon the  uncontradicted evidence, 
plaintiff's motion a s  of nonsuit shonltl be allowed Pope v R. R , 67. 

2 I n  a n  action to  recover damages from a railroad company for  the  
llegligerit killing of plaintiff's testate a t  a grade crossing of t he  rail- 
road with a much used s t ree t  of a city, wllen there  was  evidence 
tending to  ihow t h a t  defentlant's long freight t ra in  had blocked the  
s t ree t  and Lad been broken to  clear t he  s t ree t  fo r  traffic. and tha t  
t he  teqtnte, p r o l ~ a l ~ l ~  regarding this a s  a n  inri tat ion,  i~n rned~a te ly  
wcnt upon the  track<, n h e n  his view was  obstructed by the  cars  of 
the  freight t ra in  on either side, mithont looking or liqtening, and 
n a s  s t iuck by defendant 's  passenger t ra in  on a parallel tracl, com- 
ing nit l iout signal o r  wa ln ing ;  mith fu r the r  exidencc tha t  other 
employees of the  defendant on the  freight t ra in  could h a l e  per- 
c e i ~ e d  his danger nnd 11nJe warned him in t ime : I3eltl. the clues- 
tion of negligence am1 contributory negligence n a s  for the  jury 
under i n~ t ruc t ions  a s  to  whether the  defendant 's  negligence mas 
the  proximate cause of the  injury,  or the  testate's negligence proxi- 
nlxtcly contributed thereto, under the  rule of the  prudent man. 
F i ~ c h  c. I?. R., 1W. 

3. W h m e  there  is  eT idence tendillg t o  sliow tha t  the  plaintiff's testate 
failed to look and listen fo r  t ra ins  before atteinptilig to drivc acros3 
the  t racks  of defendant railroad comlxmy, a t  a mnch nwtl grade  
croqsing n i t l i  a city i t rce t ,  ant1 n a s  struck b r  dete~irlant'.: t ra in ,  
under circu~nstance.: tendiug to  show defendant 's  negligence, and 
i t s  invitation for  t he  testate to  cross t h a t  would have excused his 
own negligence, t he  question i< one for  t he  jury untler Iwoger 
instructions f rom the court. I b i d  

4. I n  a n  action against  a railroad company to  recover damages for  t he  
negligent killing of plamtiff's testate, while he  was  attempting to  
d r i ~ e  acrosq it5 t racks  in a n  automobile a t  a grade  crossing n i t h  a 
frequented street  of a city, there was  evidence tending to show that  
the  tes ta te  failed t o  look and listen for a n  approaching t ra in  t h a t  
caused the  accident resulting in death,  v i t h  allegation in t he  com- 
plaint  of specific fac ts  tha t  would excuse his not h a v i ~ i g  done s o :  
Held, the  admission of vague evidence. and instruction thereon of a 
specific and addit ional fac t  not alleged in the  complaint, bearing 
upon the  issue of contributory negligence in the  plaintiff's favor,  is  
a variance between allegations and  proof t ha t  constitutes reversible 
error.  I b i d .  

5. Where there  i s  evidence tending to  show tha t  a t  a.hig11nray grade 
crossing mith a railroad the  railroad had piled i ts  crossties so high 



INDEX. 

RAILROADS-Continued. 

a s  to obstruct the view of its train, which came without signals or 
warnings, and struck a n  automobile and killed its occupants, i t  is 
sufficient evidence of the actionable negligence of the railroad com- 
pany to take the case to  the jury in the administratrix's action to 
recover damages for the killing of her intestate. Hill v. R. R., 605. 

7. Where the evidence tends only to  show that  the plaintiff's intestate 
was killed while attempting to cross in a n  auto-truck the defend- 
ant's railroad at  a grade crossing, in full possession of his faculties, 
both actual and apparent, without looking or listening or observ- 
ing the procedure ordinarily required under the circ.umstances, and 
this failure alone caused his death, by the collision of his truck 
n i t h  the defendant's train, his contributory negligence bars his 
recovery as  a matter of law, and the issue as  to the last clear 
chance is not presented for the jury to determine in regard to 
fising the defendant with liability. Redmon v. R. R., 7M. 

b Accidents to Trains 

1. Evidence tending to show that  the plaintiff was a passenger on de- 
fendant's train, and was injured by the negligence of defendant's 
crew in leaving the car in which plaintiff was ridi,lg on the track 
without having the brakes on, and that the car started rolling down 
grade, and that  the plaintiff jumped from the car to save herself 
from imminent peril, is sufficient to sustain a verdict in her favor. 
Buckner v. R. R., 654. 

B Width of Right of Way. 

1. Where in an action of trespass, involving the title to mineral interests 
in land, the question depends upon the location and width of a 
railroad's right of may, as  to whether it  extended beyond the 
present location of its roadbed under a grant or deed, the pre- 
sumption is that the right of way extends to the wtdth specified in  
the charter of the railroad, in the absence of any I-estrictions con- 
tained in the deed to the railroad company. Heaton v. Kilpatrkk, 
708. 

2. The presumption that the right of way of a railroad company 
esteiids to  that  given in its charter is aided by the provisions in the 
grant allowing the owners to cultivate the lands, under certain 
conditions, to that not required for railroad purposes. Ib id .  

RATIFICATION see Principal and Agent A a. 

RECEIVERS (of Building and Loan Associations see Building and Loan 
Associations A-of Drainage District see Drainage Dktricts C a 1- 
of Banks see Banks and Banking A b 1). 

A Foreign Receivers. 

a Right to Uaintain Action in  this State  

1. A receiver appointed by a foreign nation for the estate of a friendly 
alien may be permitted by our courts to sue herein under the 
spirit of comity, when there is nothing involved in the action that 
may *he construed as  against our public policy or the rights of our 
citizens. Van Kernpen v. Latham, 389. 
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2. In order for the foreign receiver of the estate of a friendly alien to 
maiiltain his action in the courts of our State under the spirit of 
our comity laws, if traversed, he must establish the fact of his 
receivership by a duly certified transcript to that effect from the 
court of his appointment. Ibid. 

3. The receiver appointed in a foreign jurisdiction has no extra terri- 
torial right to maintain an action in the courts of this State. Ibid. 

B Title to and Possession of Property. 

a Title to Property G?zder Conditional Sale to Insolcent 

1. -1 rcwivrr represents creditors of an insolvent corporation, a l ~ d  ~vhile 
a co~lditional sale to the corporation does not require registration 
as  between the parties, after the receivership its validity as  to the 
rights of creditors depends upon its registration in conformity with 
C. S., 3311, 3312. Acceptance C'orporation v. Jlagberry, 508; V f g .  
Co. v. Price, W3. 

b Title to Proceeds from Sale of Property Held Under Conditional Sale 
by Insolcent 

1. TYhere a corporation purchasing goods under a rontract reserving 
title in the vendor, has sold some of them, and ha., obtained 
cashier's checks for the proceeds, payable to the order of the 
owner of the title, and afterwards becomes insolvent and is put in 
R receiver's hands, the receiver in possession of the checks acquires 
no better title than his insolvent corporation, and the proceeds are 
the property of the owner of the title. Scccptance Corporation v. 
.Val/berr~/, 508. 

c Property Bequeathed to Insolvent 

1. A bequest of ten thousand dollars in certain bonds to a man and his 
wife by entireties, when the man is indebted to the estate, which 
has not yet been settled, may not be anticipated upon the facts 
found by the trial court, and ordered to be turned over to a 
receiver, until a final accounting. But the judgment will stand, 
subject to the final accouliting upon requiring the husband to give 
a five thousand dollar bond of indemnity, sufficient in form and 
approved by the clerk of the court. TVir~chester-Simmons Co. v. 
Cutler, 612. 

C Management and Disposition of Property. 

a Leases 

1. Where the lessee corporation, operating a theatre, has become insol- 
vent and is in the hands of a receiver, and its assets consist largely 
of the value of its lease with the plaintiff, the lessor, who seeks to 
cancel the lease for the nonpayment of rents due thereunder, and 
it  is made to appear that  the receiver has put valuable improve- 
ments on the building, and that it is to the best advantage of 
creditors that the receiver operate under the lease: Held, the judg- 
ment of the court that the receiver operate the theatre under the 
lease upon paying all rent in arrears, and promptly paying the 
rent. a s  it  may accrue in the future, is not error, there being no 



INDEX. 

provision in the lease tha t  the lessor have a n  option to  regnter and 
declare the contract void. C. S., 2343, 2372. Coleinan v. Carolina 
l'heati'es, 607. 

D Payment of Claims. 
a S'ecrtrcd Creditor X a y  Resovt Pr imar i ly  to General F ~ n d  

1. TVhcre a bank has  secured a deed of t rus t  on lands from i ts  customer 
a s  a basis for  a line of credit, upon the in so lvenc~  and receivership 
of the  customer, the bank may primarily resort t o  i t s  proportionate 
por t  of the assets, arailable to general creditors in the receiver's 
hands, before procc.ediiig to realize upon i t s  mortgage security. 
Bank v. J a r r e t t ,  798. 

RECORD see Appeal and Error  A d. 

REDEBIPTIOS, Equity of see Mortgages A a 1; A b 1. 

REFERESCE.  
A Report and Findings. 

a Pni ty L1102'ing fo r  Reference J l a y  Except to Report (Appeal from Order 
Allowilig Exception see Appeal and Error  E b 1). 

1. Construing C. S., 578 and C. S., 570, together a s  being in pcwi  mrrterin. 
i t  is  Hcld: a p a r t s  moving for a reference to rep~x- t  the facts i s  
not bound by the findings of the  report a s  if a special verdict, and 
he is entitled to except to the report of the refewe. Contracting 
Co. v. Pozcer Co., a 9 .  

REFORMATION O F  IXSTRUhlENTS. 

1. Equity mill not reform a deed for the mutual mistake of the parties, 
or the  mistake of one superinduced by the f raud of the other unless 
the par ty  seeking this relief establishes the same by clear, strong, 
and convincing proof. Lloyd v. Speight, 1'79. 

REGISTRATION-of Conditional Sales see Sales A a ,  a s  Affecting Receiver 
see Receivers B. 

REHEAR, Jfotion to see Appeal and Error  A e 2. 

RELEASE O F  RIGHT O F  ACTIOK FOR TORT OR R'EGLIGEST ISJURY. 
A Requisites and Validity. 

a F r a u d  in  Procurenwilt and Evidence of F raud  
1. JVhen the  defendant relies upo11 a release signed by the  plaintiff t o  

bar  his action to recover damages for an  alleged i egligent injury, 
i t  is  competent for  the  plaintiff to testify on the  issue of f raud in 
the  procurement tha t  a t  the  t ime he executed the release he was  
confined in the  hospital, suffering from the injury and without 
financial means, and t h a t  his condition was  knowrl to the defend- 
ant 's  agent who thus procured the release by f r l u d .  Butler v. 
Fertilizer Works, 400. 

2. The gross inadequacy of the money paid to obtain a release for dam- 
ages resulting from a n  in jury  is an  element to be (considered upon 
the  question of f raud in i t s  procurement, and is  sufficient to sus- 
ta in  a n  affirmative answer to the issue. Zbid. 
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REMAINDERS, Contingent see Wills E a 1. 

R E M A S D  see Appeal and Error  R-Disposition After see Appeal and Error  
C a. 

REBIOVAL O F  CAUSES 
A Sta tus  of Erroneous Judgment for  Itemoval. 

1, An order of the clerk of the Superior Court, having jurisdiction of a 
motiol~ to remo\e a cause from the  Sta te  to the Federal Court for 
diversity of citizenship under the provisions of 3 C. S., 913(b ) ,  t ha t  
t he  cause be removed as  prayed by the  defendants, meeting the 
requirements of the Federal statutes relatinq thereto, and made in 
ap t  time, is not void, and when improperly made is  erroneous. 
Abbitt v. G~egorg ,  203. 

8 Setting Aside Jutlgnient of Remo\al.  
a F o r  Surprise, Excusable Xcglect, ctc 

1. T h e r e  a cause has  been remanded to the  Sta te  from the Federal 
Court by the la t ter  court, and the clerk of the former court ha? had 
entered, without notice to defendant, a judgment by default  and 
inquiry for the  wan t  of a n  answer, pending the  disposition of the 
cause in the  Federal Court, and the  order of remand has  been regu- 
larly made, upon motioii of the plaintiff's attorney, the judge of the 
Superior Court of the Sta te  ha l ing  jurisdiction may set aside the 
judgment by default  and inquiry upon the ground of mistake, inad- 
vertence, surprise, or excusable neglect, upon the  showing of a 
meritorious defense. C. S., 600. Abbltt v. Gregory, 203. 

C Effect of R e m o ~ a l .  
a Right of Parties to Assume that  no f t ~ r t h c r  proceedings be had in  the 

S ta t e  Court until Remand 
1. Where the  clerk of the Sta te  Court has  erroneously granted defend- 

ant 's  motion to remove a cause from the  Sta te  to  the  Federal Court 
on the gronnd of diversity of citizenship under the provisions of 
the  Federal Removal Act, the  moving defendants may assume that  
no fur ther  proceedings be had in  the  S ta t e  Court until the cause 
has  been remanded from the  Federal Court, and where a judgment 
11y tlt.f:~nlt 2nd ~ n q u i r )  has  hern entered theiein for tht. v a n t  of an  
answer,  without notice, nothing else appearing to show laches on 
the pa r t  of defendants' attorneys, upon relevant Endings of the 
trial  judge, including that  of meritorious defense, the  action of the 
trial  judge in setting aside the  jndrment and permitting the de- 
fendant to file answer will not be disturbed on appeal. Abbitt w. 
Gregory, 203. 

D Grounds for  Removal. 
a Dicerstty of Citixemhip 

1. The defendant, to remove a cause from the  S ta t e  to the Federal 
Court for diversity of citizenship, must allege his nonresidence in 
this State.  Tmnsewd v. Holderby, 854. 

REKT see Landlord and Tenant  C .  

REPLEVY BONDS see Attachment. 

REPRESENTATION O F  PERSOKS S O T  I N  ESSE see Trusts  C a 1. 



HESII)ICS('I~-(as Affecting Venue see Venue B-as Affectin.: Right to Vote 
see Elections E a ) .  

RESTRAINT UPON ALIENATlON see Wills ID a 7 .  

RESTRAINT O F  TRADE, Contracts in  see Contracts A b. 

RESTRICTIVE COVENAXTS see Deeds and Conveyances B bb. 

REVIEW see Appeal and Error A-of Order Setting iiside Judgment for 
Surprise, Excusable Neglect, etc., see Judgments C b. 

ROADS AXD HIGHWAYS see Highways. 

RULES O F  COURT see Appeal and Error A d-in Criminal Cases see 
Criminal Law I? a. 

RULE IS SHELLEY'S CASE see Wills E b, Deeds and Coi reyances E an. 

SALES. 

A Conditional Sales. 

a Constrziction of Contracts as Conditional Gales 
1. Where the vendor of personalty ships to itself as  consignee, order 

notify the purchaser, and the latter has received money from 
another with which to pay the draf t  and obtain the goods from 
the common carrier, under an agreement that the title to the goods 
shall vest in such third person until the goods are  paid for, the 
effect of the contract is a conditional sale, falling within the mean- 
ing of C. s., 3311, 3312. Acceptance Corporation v .  Maybary,  508. 

2. Whether or not a written contract between the purch,aser and vendor 
is a conditional sale is a mditer of legal construction of the con- 
tract. Ibid. 

3. A contract under which the seller ships to the purchaser certain 
goods, to which the latter acquires title upon the payment of the 
specified purchase price, is  a conditional sale, requiring registra- 
tion a s  against the rights of creditors. Trust Co. v.  Motor Co., 193 
N. C., 663, cited and applied. Mfg. Co. v. Price, 60% 

b Rights of IJartiex Under Conditional Bales 
1. Where the purchasing dealer corporation to be notifled in shipment 

of certain automobiles with draf t  attached has obtained money 
from a credit corporation with which to pay the draf t  and obtain 
the goods, and has taken the automobiles into its possession under 
a written agreement for the lender of the money to retain title 
until the sale of the automobiles, and having sold some of them it 
has obtained a cashier's check payable to the lender's order, which 
with the unsold automobiles goes into the hands of its receiver, 
later appointed: Held, while the title to the automobiles is not 
good a s  against creditors without registration, the moneys realized 
from the payment of the cashier's check is that of the lending 
credit corporation, unaffected by the creditor's claims on the drafts 
of the insolvent corporation in the receiver's hands, Acceptance 
Corporation v. Maybemy, 508. 
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SASITARP DISTRICTS. 
A Creation. 

a Speciul Act Creating Sanitary District Cnconstitutional 
1. An act of the Legislature attempting to create a sanitary district 

vithin certain lines within a county for the construction and main- 
tenance of sewer and water systems with certain assessments or 
taxing powers for the purpose is void, being in violatioll of the 
l ~ r o ~ i u i o ~ l s  of Article 11, sec. 29. of tllr Constitution of Sort11 ('nro- 
lina, prohibiting the enactment of local, private, or special acts 
relating to "health, sanitation," etc. Sa~vitarg District v. Prrtdden, 
722. 

b General Act Providing for Creatiot~ of Sanitary Districts Co)zstitutional 
1. Chapter 100, Public Laws 1927. under which sanitary districts may 

be created upon getitioii and approving vote of the residents therein, 
with further approval of the State Board of Health after a hearing 
both by the local authorities and by the State Board of Health, 
with power to issue bonds: Held, a general law of Statewide ap- 
plication relating to health, and valid. Sanitary District v. Prud- 
dcn, 722. 

2.  The validity of chapter 100, Public Laws 1927, relating to the forma- 
tion of sanitary districts is not affected by the provisions that 
certain industrial ent~rprises  and villages situate therein may be 
excluded upon application of the owners. Ibid. 

I3 Bonds of Sanitary Districts. 
1. Bonds issued by a sanitary district formed in accordance with chapter 

100, Public Laws 1927, are a valid obligation. and binding upon the 
property within the district as  a general tax and not a n  assessment 
of property according to benefits received. Sanitary District v. 
P r u d d c ~ ,  722. 

2. Bonds issued by a sanitary district for sewerage and a water supply 
under the prorision of chapter 100, Public Laws 1927, will not be 
declared invalid because not differentiating between property bene- 
fited and not benefited when the voters within the territory unani- 
mously r o t d  for their issuance, and having full notice and oppor- 
tunity to do so. no one appeared to make objection on that ground. 
Ibid. 

3. Sewerage and water bonds issued by a sanitary district under chapter 
100. Public Laws 1927, are for a public necessity, and valid. Ibid. 

SCHOOL BUDGET see Schools and School Districts R a 1, 2, 3. 

SCHOOLS, Right to Issue Bonds for see Taxation B a. 

SCHOOLS AND SCHOOL DISTRICTS. 
A Consolidation of Districts. 

1. Where a county has adopted the county-wide plan or organization for 
its public schools, and its board of education has consolidated, in 
good faith, two contiguous school districts with regard to the con- 
renience of those attending the schools of each, and with regard to 
their better school conveniences and instruction, and at  a less 
cost of maintenance in the consolidation, so much will be upheld in 
our courts. 3 C. S., 5481. Parker v. Debnam, 56. 
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S('HO0I.S AS11 SCHOOL DIST1<1CTS-Co?lti?~ued. 
2 .  Our statutes. 3 C. S., 5428, 5437, vests in the sound discretion of the 

bonrd of education of a county the right to transfer an existing 
school in one district to an adjoining district for the advantage of 
the rmidents of the couuty, and with the fair esercise of this dis- 
cretion, or in the absence of manifest abuse, the courts will not 
interfere, or give injunctive relief. Clark v. VcQuoen, 714. 

B Contrncts for Teachers' Salaries. 

a Liability of County Commissioners Therefor 
1. When the board of trustees of a school district rec~~mmends public 

school teachers for the ensuing term of schools to the county 
superintendent of education, his contracts with teachers so recom- 
mended, made in accordance with the provisions of the statute re- 
lating thereto becomes a binding obligation upon the county com- 
missioners when approved by it, and is in conformity with the 
budget of the county board of education, or when it is later ap- 
proved by the county board of commissioners uncle: the provisions 
of the statute. 3 C. S., 5533, 5805, 5572, 5571, 5559, 5561, 5516. 
Hampton a. Board of Educatio?~, 213. 

2. When there is one month for which the teachers of a school district 
have not been paid in accordance with their contracts of employ- 
ment, and from the sum total of the approved budget of the board 
of education there remains a sufficiency to pay them, the board of 
county commissioners is liable for its payment, the statute not re- 
quiring the approval of the county commissioners for each separate 
item of the school budget. Ibid. 

3. Where the county board of education, by paying its teachers for a 
term of school have done so by nine monthly insta lments, for the 
calendar year, instead of by h e l v e  installments, and in conse- 
quence the teachers have not been paid for three months of the 
year, a resolution of the board of county commissiouers authorizing 
the county board of education in effect to pay them out of the 
nllttn.ance made by its budget for the year fol loni~ g i \  n "butl-t t -  
ing forward" approved by the board of county commissioners, a11t1 
is binding upon the available funds accordingly, when the othtxr 
requirements of the statutes on the subject a re  complied with. The 
prorisions of chapter 277, Public L a m  of 1927, have no application 
under the facts of this case. Ibid. 

SCOPE O F  EMPLOYMENT see hlaster and Servant B. 

SEARCH WARRAST. When Necessary see Intoxicating Liquor D a. 

SERVICE-Waiver of by General Appearance see Appearance A-Setting 
Aside Judgment for Void Service see Judgments F-of Case on Appeal 
see Appeal and Error I7 a. 

SERVICES RENDERED see Principal and Agent B-Judgment by Default 
for Services Rendered see Judgments G a 2. 

SHELLEY'S CASE see Wills E b, Deeds B aa. 

SLANDER see Libel and Slander-of Title When Can be Set Up as Cross- 
action in Suit to Establish Title see Pleadings B a 1. 



STARE DECISIS see Appeal and Er ro r  B a 2. 

STATE. 

A Itelationship to Other States. 

a Force of Federal Jzcdgm?itts and  Judgments of Other States 
1. While under our government the  states of the  United States retail1 

their iildividual sovereignties, and without special comtitutional 01, 

valid legislatire provisions to the contrary the  judgments of each 
Sta te  a re  to be regarded in the  courts of every other Sta te  a s  
foreign judgments having no estra-terri torial  effect, except, tha t  a s  
modified by the Federal Constitution, they shall be given fill1 fa i th  
and credit a s  to their judicial proceedings, etc., and a s  modified by 
Congress under the power to prescribe by general laws the manner 
in which they be proved and the effect thereof. I n  r e  Chase, 144. 

2. 11s the  Fe t l e~n l  Constitutiou n i t h  the  statutory proriiions relating 
thereto tile judgments of the courts in each Sta te  a re  given the 
same coiicluslve effect, a s  records, in all  the states a s  they had a t  
home. and though i t  does not make them domestic jutlgn~erits ill the 
other states,  to all intents and purposes, i t  does give them general 
~ a l i d i t j ,  faith and credit a s  evidence in the courts. Ibzd. 

3. While not specifically so  stated in the Constitution of the United 
States,  Art. I T ,  sec. 1, judgments of the Federal Courts a r e  to  be 
g i ~ e n  tlle same fa i th  and credit in our S ta t e  a s  those rendered in 
other States, and they a re  concluqive of all  matters involved in  the 
ndjnt1ic:ltion except n he11 vitiated by f raud,  or  when the parties to 
Iw concluded a r c  not properly before tlle court. Van Kernpen v. 
Lnthnm, 389. 

4. A judgment coufessed upon a war ran t  of attorney to  tha t  effect, i n  
another s ta te  recognizing i t s  validity, will be recognized in the 
courts of our Sta te  under the "full faith and credit" clause of the 
Federal Conqtitution, Art.  I T ,  see. 1, subject to be set aside in n 
suit  thereon brought here, Lor fraud, or for wan t  of jurisdiction of 
the court t ha t  has  rendered i t .  Bon~aett-B~.oto-u,a Corporatio~z v. 
(%We, 491. 

5. When an  action is brought here on a judgment of a court  of foreign 
jurisdiction recognizing the validity of a war ran t  of attorney and 
i t  appears from a n  entry of record in the case tha t  the  defendant 
had given the  war ran t  upon which tlle confessed judgment had 
been entered, t he  defendant in the action hereon, the judgment may 
set  up the  defense that  i n  fac t  he had not executed the marrant of 
attorney, but i t s  legal effect is  a matter of law for the court. Ibid. 

6. I n  a n  action by the  trustee in bankruptcy of a building and loan asso- 
ciation to recover the  balance due on loans, the  question a s  to any 
u l t r a  vircs ac t  of the association rendering the  defendant's oblipa- 
tion void, or a s  to whether the  receiver could maintain his action 
in the  courts of the  State,  a r e  for the  determination of the  bank- 
rupt  conrt, and when the proceedings therein a re  not void upon 
their  face, they will be followed in the Sta te  court. Rendlerna)~ v. 
Stoessel. 640. 
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STATE-Cotbtinued. 
B Claims Against the State (Jurisdiction of see Courts A b 1-Under 

Assurance Fund of Torrens Deeds see Deeds E a ) .  
a State Must Consent to Action 

1. Subject to rare exceptions, the State alone has the authority, through 
its Legislature, to authorize a suit against it ,  or to allow a claim 
and provide the method for its payment. Rotan v.  l:tate, 291. 

b Xature in General 
1. An action against the State Highway Commission for breach of con- 

tract is a claim against the State. Lacy v .  State, 284. 

2. An action to recover moneys paid to the State as  an inheritance tax 
on the order of the State Tax Commission, a political agency of 
the State, is  a suit against the State. Rotan. v. State, 291. 

STATE FAIR see Taxation B b 3, 4. 

STATE HIGHWAY COMMISSION see Highways A. 

STATUTES-(of Frauds see Deeds and Conveyances A b ;  Admissibility of 
Par01 Evidence to Explain Writing see Evidence C a 1--of Limitations 
see Limitation of Actions A-in Relation to Leases see Landlord and 
Tenant A e-Relating to State Highway Commission see Highways 
A a 1-Relating to Registration of Deeds and Gifts see Deeds and Con- 
veyances A 1-Relating to Stock-law Elections see Elections A-Relating 
to License to Sell Stock in Prospective Corporation see Corporations 
B a-Relating to Drainage Districts see Drainage Districts C b 1-Re- 
lating to Right Illegitimate Children to Inherit see Descent and Distri- 
bution B a 2-Relating to Assessments for Public Improvements see 
Municipal Corporation A b 3-Relating to Reference see Reference A a 1 ) .  

A Construction. 
a Amendments 

1. An amendment to a statute by the Legislature may in proper instances 
be regarded a s  an interpretation of a former act an13 considered by 
the courts as  persuasive authority. Caldwell County Y. Doughton, 62. 

b Statutes Relating to Procedure 
1. A new statute making a change only in procedure prima facie applies 

to all actions, whether already accrued a t  the time of its passage, 
or then pending or accruing in the future. Dunn v. Jones, 354. 

c Presumption of Constitutionality 
1. Where the validity of a legislative act donating State lands, and the 

issuance of municipal bonds is in doubt, the doubt will be resolved 
in favor of the will of the people as  expressed by the Legislature 
and the vote of the citizens to  be taxed. Briggs v. City of Raleigh, 
223. 

2. The courts will not declare a statute void a s  unconstitutional unless 
the violation of the Constitution is so rnanifest a s  to  leave no room 
for a reasonable doubt. Banitary Dhtm'ot 9. Yruddm, 722. 

d Cfenwal Rules of Construction 
1. Where i t  is clear that a relative or qualifying word used in a statute 

would defeat the legislative purpose by referring it  ILO its last ante- 
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cedent, i t  will be so construed in relation to other words of the 
statute as  to carry out the intent of the Legislature. IIngood v. 
Doughton,  811. 

B Repeal and Revival. 

1. When a statute, local to a county, as  to the holding of an election 
upon the question of the stock lam in any well defined portion 
thereof, particularly prescribes the method and machinery by which 
the election shall be held, a general statute requiring the Australian 
ballot to be used does not repeal the provisions of the local statute 
unless by express words or necessary implication. Jfonteitlr 8. 

Comrs.  o f  Jackson ,  71. 

2. The law does not favor the repeal by implication of one statute by 
another, but seeks to reconcile them if this can be done by a 
reasonable interpretation. Ins .  Co. v. W a d e ,  424. 

3. A statute enacted to  obtain revenue for the State government is a 
public law, and when a section of the Consolidated Statutes pro- 
rides for a retaliatory tax to be imposed on foreign insurance com- 
panies, a later general statute will not be held to repeal it  under a 
general repealing clause, when the section of the Consolidated 
Statutes is not specially referred to, and the intent of the Legis- 
lature to the contrary is shown by statutes amending the section 
which is claimed to have been repealed. C. S., 6413. Ibid.  

SUNJIOKS-Waiver of Service by General Appearance see Appearance A 1- 
Setting Aside Judgment for Void Serrice see Judgments F. 

SUPREME COURT see Courts A-Rules of Court see Appeal and Error A d, 
in Criminal Cases see Criminal Law F a. 

SURETIES see Principal and Surety-on Iteplery Bond see Attachment B- 
on Clerks' Bond see Clerks of Court B. 

SURPRISE, EXCUSABLE NEGLECT, Etc., Setting Aside Judgment for see 
Judgments C. 

SURREKDER B Y  OPERATION O F  LAW see Landlord and Tenant A a. 

TAX-Inheritance Tas, Jurisdiction of Federal Courts on Tax Levied by 
State see Courts R a-Original Jurisdiction of Supreme Court in Action 
to Recover see Courts A b 2-as to Payment by Check see Bills and 
Notes A a 1, 2-Retaliatory Tax on Foreign Insurance Companies see 
Statutes B 3. 

TAXPAYERS' SUIT TO ENJOIN TAX SALE, Burden of Proof Therein see 
Evidence B a. 

TAXATION (for Sanitary Districts see Sanitary Districts B ) .  

A Levy and Assessment. 
n R e v i e w ,  Correction, or Se t t ing  As ide  Assessment  

1. The right of a dissatisfied taxpayer on lands to have the value of his 
property reduced for the purposes of taxation in proceedings before 
the State Roard of Assessments by original proceedings, under the 
statute of 1925, was superseded by the statute of 1927, requiring 
certain proceedings before the board of county commissioners to 
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originally be had, and when the question involved is solely as  to 
whether such value theretofore fixed and agreed upon be reduced, 
oriqinal proceedings before the State Board will be disregarded 
aiid considered as a nullity. Caldwell County v. Dougl~ton, 62. 

B Constitutional Requirements and Ilestrictions. 
a Right of Cotmtics to Issue Bonds Without Approcal of Voters 

1. When a statute excludes a certain county from issuing bonds for 
public school purposes, without the approval of the voters thereof. 
and snch statute is amended bji a subsequent Legislature so a s  to 
allow this county to issue the bonds without the approval of the 
voters, and a general municipal finance act is passed, generally 
approving the authority of counties to issue such bonds without the 
approval of the voters, with the provision that  its repealing clause 
should not affect any local act, but should be in addition thereto: 
Held, the authority of the particular couiity to issucl bonds for the 
designated purpose, a necessary expense, without submitting the 
question to its voters for their approval, is valid. Ozcje~zs v. Wake 
County, 132. 

2. The provisions of Article VII, sec. 7, requiring the approval of the 
voters for the issuance of bonds that are not for a necessary 
expense, applies to local matters relating to the affairs of the 
county separately considered, and not to a State-wide system of 
education, in which the counties are  acting as  governinental agencies 
for the carrying out of the entire scheme, made mandatory by our 
Constitution, Art. IX,  secs. 1, 2,  3, requiring the maintenance of a 
six months term of public schools. Ibid. 

3. While the building of highways, with bridges, cul.ierts, etc., are  
recognized county necessaries, a general or special statute requir- 
ing the approval of the voters in order to a valid issue of bonds for 
tha t  purpose, is necessary to be observed. Ibid. 

4. I n  order to a valid issue of bonds by a county, under the County 
Finance Act of 1027, to purchase schoolhouses to comply with the 
mandate of our Constitution for a six months term of public 
schools, a s  a necessarr comnty expense, without submitting the 
question to the vote of the people of the county, i t  is required that  
the resolution passed by the board of county coinmissioners so 
declare the fact to be, and the courts are without authority to 
supply the deficiency in the order. Const., Art. T'II, see. 7 ;  Art. IS, 
sec. 3. Hnll 1;. Contrnissioners of Duplin, 367. 

b Public 1'1oposes; Public AIunicipnl Purposes 
1. The Legislature is without C'onstitutional power to levy a tax or 

donate State property for any other than a public purpose, and the 
criterion for this question is whether the purpose ,aids the public 
through the prosperity of a class, or whether the ~ u b l i c  generally 
and directly will be helped. Briggs v. City of Raleigh, 223. 

2. A mmiicipality is without power to issue bonds or levy a tax for 
other than public municipal purposes. [bid. 

3. Held, uuder the facts of this case, the donation of land by the Legis- 
lature for a State Fair  is for a public purpose, and is constitu- 
tional. Ibid. 
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4. Held,  uiiiler the  fac ts  of this case, the voting of bonds by a municipal 

corporation for  the  pilrpose of erecting buildings, etc., on land 
tlonated by the  State,  to  be used for  a S t a t e  F a i r  to  be operated 
within fire miles of the  municipality, is for a public municipal pur- 
pose, and i s  within t he  power of the  city. I b i d .  

c Coilstitzitioilul L i m i t  o a  L e v y  of T a x e s  for Currc?l t  Erpemses  
1.  d t ax  levied 1)s t he  counts  commissioners fo r  t h e  aged and  infirm, 

to pay jurors, fhr  feeding m d  caring f o r  t he  county prisoners a r e  
expenses to  be paid f rom the  general county fund a s  current e s -  
penses, and fall  witliin the limitations of Article T, sec. 6, of t he  
Sta te  Coiistitution. R. R. .c. Cherokee  C'oio~ty ,  756. 

2. A snbsequent ralidiiting ac t  of the Legislature cannot cure  a n  invalid 
 lev^ of taxes  for  general county espenses made under a f o r n ~ e r  
s ta tu te .  Ib id .  

C Exemptions. 
cr. Cltari table  I n s t i t ~ i t i o n s  

1. Where  no administrator of a deceased intestate has  been agl~ointed 
by the  clerk of t he  court ,  and  some of t he  parties claim under a n  
alleged will unprobated, and the  others a s  heirs a t  law, and  a 
consent judgment has  been entered by the  judge, disposing of the  
property which has  been accomplished by certain persons desig- 
nated in the  judgment a s  administrators or commissioners, except- 
ing certain ilotes t o  be collected for  two religious and charitable 
orgm~izwtions: Held ,  t he  proceeds a r e  t he  nndividrrl property of 
t he  designated organizntions a s  tenants  i n  common, C. S.. 7768, 
7!301, subject to division by t h e  commissioners appointed by the  
consent judgment, mid i s  not subject t o  taxation,  and  when paid 
nnder protest may be recovered. Bank v. Commiss ioners  o f  Y a i m y ,  
678. 

D County ('ommissioners May Correct JIinutes of Levy of Taxes.  
1.  The I)onrd of comniissioners of :I county may correct t h e  minntes of 

a I r ry  of t a s r s  fornrt'rly nultle 1))- it to sho\v srl)ilratrl?. thtL itt'ms 
relating tc) current county expenses and the  i tems of levy for  au-  
thorized special purposes when no change in the  former levies a r e  
thereby made. R. R. a. Cllcroh-ce Cour~ t ! j ,  756. 

E Tases  on Transfer  of Estates.  
rc S a t n r c  uiid Coi~stiticti011ali1!/ 

1, A xtatute im~os i r ig  a t n s  lIl7011 the transfer of t h r  estate of a de- 
cedent is  not a n  i i~ l i r r i tance  tux,  but a t ax  llpon the  right of devoln- 
tioil ant1 t ransfer  of ~ r o p e r t y  si tuate in this State,  and is ra l id  and 
constitntional. Hagood v. D o l c g l l t o ~ ,  811. 

2. Our Sta te  s ta tu te  in basing the amount, of t n s  upon th r  r ight to  tlis- 
liose of 1)rolwrty s i tua te  in this Sta te  by will, etc.. uj)on the  amo~iii t  
tlcv1uctil)le hy t he  Fctlcral s ta tu te  fo r  the  tleriefit of the  State,  is  not 
ir~c+lncietl ill the xmount to be received 11y the  S t a t e  a s  an  es ta te  or 
in l~er i tnnce  tax ,  hnt  in atldition thereto, and is  not objectionable a s  
a n  iml)ositioli of 8111 n r l~ i t rn ry  o r  c a ~ ~ r i c i o u s  t ax  inhibited by 
Artic.le I, scc. 17, of our Sta te  (?onstitution, 01. the  Fonr t renth  
Ainencll~lent to  t he  Constitution of t he  United States.  I b i d .  
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TAXATIOS-Con tinzced. 
3. Section 6, ch. 80, Public Laws of 1927, referring to the Federal statute 

allowing the State eighty per cent of the amount taxed by the 
Federal Government as  a tax for the transfer of property by will or 
descent, is not objectionable on the ground that  the amount of the 
t a s  is to be ascertained by reference to  the Federal statute, or 
that the State statute authorizing it  is not complete in itself. Ibid. 

4. Section 6, ch. SO, Public Laws of 1927, by taxing the right to dispose 
of by will or devolution property situate in this State, does not 
interfere with the right of the Federal Government, or impose a 
burden upon it  in the exercise of the power to tax the. value of the 
estate. Ibid. 

TEACHERS, Public School, Salaries see School and School Districts B a. 

TELEGRAPHS. 
A Contract with Sender. 

a Claim to be Filed in  Sixty Daus 
1. The printed stipulation on the back of a telegraph blank upon which 

a message is written, referred to in the printing on the face thereof, 
that the telegraph company would not be liable for damages or 
statutory penalties when the claim therefor is not preseiited in 
writing within sisty days after the message is filed with the cum- 
pany for transn~ission, is reasonable and valid. Sewbem c .  Tele- 
graph Go., 258. 

2. Where a telegraph company receives for transmission a telegram 
ortlrring a carload of potatoes, and within the s i x t ~  days stilmlated 
in the telegraph blank, the company is notified by a ;etter from the 
sender of its mistake in its transmission as  to the destination of the 
shipment, and that damages had resulted therefrom: Held, suffi- 
cient claim to sustain the action of the sender to recover damages 
against the company for its negligence. Ibid. 

TESTAMENTARY CAPACITY see Wills B. 

TIMBER DEEDS see Deeds and Conveyances C. 

TITLE OUT O F  STATE, Presumption of see Ejectment A. 

TORREKS DEEDS see Deeds and Conveyances E. 

TORTS (Release from Liability for Tort see Release-Particular Torts see 
Specified Heads). 

A Joint Tort-Feasors. 
a Liability 

1. The ordinary rule of law that there is no primary m d  secondary 
liabilities between joint tort-feasors is not varied by the esceptions 
arising in equity when in the joint tort each joint tort-feasor is 
charged with equal responsibility to the injured part>. and the com- 
bined, active and concurrent negligence of each equally causes the 
injury in suit. Taylor v. Construction Co., 30. 
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2. When three parties contribute to the causing of a nuisance by im- 
pounding polluted waters, one by damming the stream and the other 
two by polluting the stream above the dam, they are  joint tort- 
feasors, and are  properly joined as  defendants, and the payment by 
one to the plaintiff, under a prior condemnation proceedings, of con- 
sideration for the land taken for that purpose, and for depreciation 
to the adjoining land not taken resulting therefrom, does not release 
him from liability for the creation of a nuisance not contemplated 
in the condemnation proceedings, and therefore does not release the 
other two on this cause of action. Hoses v. Town of Morganton, 92. 

3. Joint tort-fcasors cannot relieve one of their number from liability 
on a joint tort by executing a r ~ l e a s e  to him. Braswell v. ,Uorrom, 
127. 

4, A release of one joint tort-feasor by the receiver of a corporation 
that  has caused Ioss by the tortious act, in full settlement of all 
claims of whatsoever nature and kind that the corporation has 
against him (or his estate) is sufficiently comprehensive to include 
not only the personal liability of the one released. but of them all 
guilty of the joint tortious act, and when founded upon a sufficient 
consideration will so operate. The difference between a release 
and a covenant not to  sue distinguished by BROGDEX, J. I b i d .  

5. One who has been injured ~ h i l e  riding merely as  a passenger in an 
automohile, and injured by the driver thereof acting wholly with- 
out her control or direction, and injured by the joint tort of the 
driver and another, she may sue them both for damages in the 
same action a s  joint tort-feasws, when the negligence of each con- 
curs with the other in continuous and unbroken sequence in caus- 
ing the injurj com[~lninetl of. Ba77ingrr c. Thomag. 515. 

6. Where two defendants are sued to recover damages for an alleged 
joint tort, and one of them alleges sole responsibility for the alleged 
negligent act on the part of the other, an issue a s  to primary and 
secondary liability does not arise. I b i d .  

TOWNS see Municipal Corporations-Adverse Possession Against Unincor- 
porated Town see Adverse Possession B. 

TRESPASS-as Ground for Continuing Injunction see Injunctions A a. 

TRIAL. 
,4 Instructions (in Criminal Actions see Criminal Law and Titles of 

Specific Crimes-in Particular Actions see Specific Heads). 
a: Znstrnctio,~s H e l d  S o t  Erro%eous 

1. Where an instruction of the court is clearly correct upon the prin- 
ciples of law arising from the evidence, i t  will not be held for 
reversible error that in one minute particular there was a sem- 
blance of error, when it  is apparent that  the jury could not have 
been misled thereby. Tal~lor v. Constfuction Co., 30. 

2. An exception to the charge that the word "substantial" was unduly 
repeated as to the damages recoverable is not sustained under the 
facts of this case. Medlin v. Wake Forest, 861. 
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TRIAL-Continued. 
b Applicability to Pleadings and Evidence 

1. In  a11 action bahecl ul~on undue influtme and other issues as  to 
whether the intestate by deed intended to divide his lands among 
his sons, and his personalty among his daughters, charging his 
sons certain amounts of money, as  evidenced by their notes payable 
to him, but to be used for the benefit of his daugh:ers, the matter 
is  one to  be determined by the jury according to the evidence and 
under proper instructions, and an instruction that the matter was 
one of adjustment of the rights of the parties by the court and 
jury, etc., and that the notes, being payable to the &ate, would be 
distributed equally among the sons and daughters, ~ i r t u a l l y  cutting 
out the daughters from a share of the estate, and that the jury 
were to consider this upon the question of undue influence, when 
the sons had waived their rights in the personalty, is reversible 
error. Ingram v. Plott, 138. 

o Requests for Instructio+zs 
1. Where the charge of the judge to the jury is broadlr sufficient and 

correct, it becomes the duty of the complaining party to ask for 
more specific instructions arising from the evidence, should he so 
desire. S .  v. Leonard, 242. 

2. The trial judge commits reversible error in failing to give substan- 
tially a material instruction duly requested, embodying a correct 
principle of law supported by the evidence in the mse, though the 
evidence may be conflicting. Parks v. Trust Co., 463. 

3. Correct prayers for instructions, refused by the couit, are  not con- 
sidered a s  reversible error when they are  substantially giren in the 
general charge. Gower v. Carter, 697. 

d Crnzpicting instructious 
1. Where the charge by the court to the jury is confl cting upon its 

material aspects arising from the evidence, the jury is not presumed 
to have understood the error, and a new trial will be granted on 
appeal. Ala.~, Admr., v. Grove, 236. 

e P h e n  Error  Cured by Verdict 
1. An erroneous instruction is not cured by a verdict upon which the 

judgment appealed from has not been entered. May v. Grove, 236. 

f Sztbjectnzatter 
1. Where the attorneys of the parties litigant have by ageement  writ- 

ten out their respective contentions and submitted them to the 
court without any objection taken a t  the time, i t  may not be suc- 
cessfully contended after verdict that  it  was erroneous for the trial 
judge in his instructions to give some of the cont~?ntions of the 
opposing party to the jury. Porter v. Construction 51, 325. 

B Konsuit (in Criminal Actions see Criminal Law A a,  and Specific Titles 
of Crimes-in Particular Actions see Specific Heads). 

a On Motion of, Evidence Considered in Light Most Favorable to Plaintiff 
1. Upon a motion as  of nonsuit the evidence is to be taken in the light 

most favorable to the plaintiff, giving him the benefit of every rea- 
sonable intendment and inference to be drawn therefrom. C. S., 
567. Finch v. R. R., 191; Newbern v. R. R., 258. 
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b Time Z o t i o ? ~  Should be JIade 

1. A motion for judgment as  of nonsuit may be granted or refused in 
the trial court only a t  the conclusion of the evidence. Jernigan v. 
Keighbors, 231. 

c Right to Voluntary Nonsuit 
1. I t  is not error for the trial judge to omit or refuse to sign a volun- 

tary judgment a s  of  ions suit transmitted to him by the attorney of 
the defendant, or  waive the appearance of the attorney in court, 
for the purpose of the motion. Tl'addell v. &cock, 268. 

d Evidence Held Suflcio1t to Go to J~trll 

1. I t  is error to grant a judgment as  of nonsuit in plaintib's action to 
recover for goodq sold and delivered when there is evidence tend- 
ing to show that  a check marked paid, introduced in the trial, did 
not cover the transaction, thougll upon its face i t  purports to be 
"in full of all accounts to date." Refining Corpwatiol~ 0 Saundets, 
140 iY. C , 203, and other cases cited as  controlli~lg. Oil Co. v. 
JIoore, 305. 

2. In  an action to enforce a contractor's lien, where the evidence is con- 
flicting a? to nhether the coutractor aud the owner mere in partner- 
ship, sharing the profits and losses in the construction of a b~ i ld ing ,  
and the defendant is the present owner by deed: Hcld, upon con- 
flicting evidence upon this question, a n  issue is raised for the jury 
to d r t e r m i n ~ ,  and a juclgment a s  of no~lsuit  thereon is impro~er ly  
entered. Uolch v. Shuford. 660. 

3. A judgment as  of nonsuit will not he granted when there is evidence 
to support the contentions of the adrersary party. H e a t o ) ~  v, Kil-  
pntrick, 708. 

4. Conflicting evidence on the issues takes the case to the jury and over- 
rules defendant's motion as  of nonsuit. Collins v. Lumber ('o., 849. 

D Verdict. 

a Dirwtcd Verdict on Conflicting Evidence Properly Denied (Directed 
Terclict in Action to  Establish boundaries see Deeds and Convey- 
ances C 2) .  

1. A request for t l r i  instruction directing a verdict up011 conflicting 
e~ idence  is properly refused. Porter v. Constructiot~ Co.. 328. 

2. A directed rerdict to an issue is erroneous when the evidence thereon 
is conflicting. I I a t l c ~  v. Hammer, 866. 

1. The verdict of the jury should be free from outside influence, and 
when a 1,pll of the jury is demanded, i t  should be made upon the 
return of the verdict and before debate o ~ ,  discussion upon the 
merits, or upon motion to set aside the verdict; but when the 
verdict is rendered under a mistake as  to the effect of an  answer 
to one of the issues, a new trial will be awarded. Lipscomb v. 
Cox, 502. 

2. When i t  is made to appear that  a jury does not understand, a t  the 
time of its rendition of the verdict, instructions given them, i t  is 
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not error for the trial court to further instruct them and have 
them again retire for deliberation, and when this is done, a judg- 
ment on the verdict is not erroneous. 8. u. Whittle, 618. 

E Arguments and Conduct of Counsel 
a Unwarranted Abuse of Opposing Party 

1. I t  is within the sound discretion of the trial judge, not reviewable 
on appeal unless grossly abused, either upon motion made, or 
ex mero nwtu to prevent a n  attorney for a party litigant in his 
argument to the jury from exceeding his privilege in drawing un- 
reasonable inferences, and thus unwarrantably abuse the other 
party, or his witnesses. Lamborn v. Hollingsworth, 350. 

TROVER AND CONVERSION. 
A Acts Constituting Conversion. 

1. The taking of the property of another, and in denial of his title, 
retaining possession and claiming and exercising the right of owner- 
ship is a wrongful conversion, upon which an action will lie. Porter 
v. Alexander, 5. 

a Pcrsons Liable 
1. When the plaintiff' was a subcontractor for the builC!ing of a State 

highway, and on abandonment of the principal contractor of the 
work, the plaintiff's property or materials has been sold with that 
of the original contractor, and the proceeds applifbd to the com- 
pletion of the work by the surety on the contractor's bond, an 
action of conversion will lie, and the value of the plaintiff's prop- 
erty thus sold may be recovered against the surety 5n the bond of 
the original contractor. Porter v. Alexander, 5. 

b Secessity for  Demand 
1. Where in on action of conversion, the plaintiff's property has been 

taken and converted by the defendant, and converted into money 
and used by it, it is not required that a demand for its value 
should have been made before the commencement of the action. 
Porter I;. Alexander, 5.  

TRUSTS (in Favor of Wife on Lands Purchased with Separate Estate see 
Husband and Wife C a-Limitation of Action to Declare Resulting Trust 
see Limitation of Actions A c-Judgment Providing for Disposition of 
Estate Creates Trust see Esecutors and Administrators B b). 

A Constructive Trusts. 
a Grounds Therefor in General 

1. A par01 trust cannot be engrafted on an unqualified fee simple with 
full warranty and covenant deed in favor of the maker in the 
absence of fraud, mistake, or undue influence. Waddell v.  Aycock, 
268. 

B Appointment, Qualification and Tenure of Trustee 
a Court 31ny Appoint Trustee for  Charitable Trust 

1. Where a charitable trust is created by a written instrument the court 
may appoint a trustee, in the exercise of its equitable jurisdiction, 
to esecute the trust when the instrument fails to designate one, or 
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the one designated fails or refuses to act, or one may be appointed 
under the provisions of our statute, C. S., 4023. Bmevolent Societu 
v. OrreZl, 405. 

C Management and Disposal of Trust Property. 
a Right of Trustee to Lease 

1. where the trustee under a will is given full authority to lease a 
certain store, the property of the testator left in trust to pay first a 
certain part of the rental to a designated beneficiary in certain 
semiannual payments, to bC made therefrom for life, the remainder 
of the rent to certain other beneficiaries, and then provides for a 
series of contingencies relating to the death and surviral of such 
beneficiaries, with the final vesting of the title of the building upon 
n further contingencg, a judgment of the court in which all con- 
tingent interests are properly represented, both as  to those in esse, 
and thosr not in esse, all having the same interest, authorizing a 
lease for thirty years to he made by the esecutor and trustees under 
the will, which lease, under the table of expectancy, C. S., 1790, of 
the beneficiaries, n-ould terminate hefore the trust,  and w o ~ l d  not 
interfere with the final devolution of the property according to the 
will, is valid and binding, and objection thereto on the ground that 
the lease may extend beyond the term of the trust is untenable. 
C. S , 1'7.24, 1745. Waddell v. Cigar Stores, 434. 

T'SDUE IXFLUENeE see Wills A-Instructions Upon see Trial A b 1. 

USURY. 
A Evidence. 

a P a r d  Evidence 
1. In an action to recover the amount of usury alleged to have been 

charged in a transaction for which the plaintiff has given his note 
reciting that the maker was justly indebted in the principal sum 
named, it  may be shown by a parol contemporaneous agreement, as 
not coming within the statute of frauds, that the payee was to sell 
the note a t  an amount less than therein stated for the maker, and 
that  he himself received no part of the discount that would bring 
him nithin the intent and meaning of the usury charge complained 
of. Smith u. Trust Co., 153. 

R Contract Not Usurious. 
I. A fee paid by the borrower of money to an attorney for securing an 

extension of time on a note from the holder, without the latter's 
knowledge, who only receives the legal rate of interest upon the 
sum loaned, does not fall  within the intent or meaning of our 
statute against usury. Nance u. Welborne, 459. 

VENUE (Power of Clerks to Change Venue see Clerks of Court -4 b ) .  
A Nature or Subject of Action. 

a Ifiterest in Real Propwt?~.t?l 
1. When an action sounds in damages arising from a fraudulent repre- 

sentation inducing the purchase and conveyance of lands for which 
purchase-money notes have been given, and not a foreclosure of a 
mortgage or the nullification of the transaction, i t  does not involve 
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a n  interest in or title to lands under C. S., 463(1), and the action 
is not removable as  a matter of the movant's right, and the plain- 
tiff may select the county of his residence a s  the venue. C. S., 469. 
Caztsey v. Xllorris, 532. 

B Residence of Parties. 
a Xo?~residozt Plaintid and Residenb Defendant 

1. Where a nonresident plaintiff brings action againsl a corporation 
existing under the laws of this State, with the joinder of a resi- 
dent defendant, and the venue of the action is laid here in a dif- 
ferent county from that of the resident defendant, 1.0 recover dam- 
ages alleged to have been caused by a negligent act, the venue i s  
in the county of the resident defendant, C. S., 469, and the action 
is removable thereto upon motion duly made by the resident de- 
fendant. Brozon v. Auto Co., 647. 

C Appeals from Orders Relative to Venue. 
a Appeals to Superior Courts 

I. On appeal from the order of the clerk of the Superior Court ordering 
a cause transferred to another county as a matter of right, on the 
ground that the action involves a n  intrrest in lands, C. S., 4 6 3 ( l ) ,  
the matter should be heard de  nova (luring the term of court. 
3 C. S., 913 ( a ) .  Cazcseu v. Norris, 532. 

b Appeals to Supreme Court 
1. The esercise of the court's discretionary power to transfer a cause 

to another county for the convenience of witnesses (ind to promote 
the ends of justice, C. S., 470(2) ,  is not reviewable n the Supreme 
Court. But where, on appeal from the clerk's order removing the 
action on this ground and on the ground of movant's legal right, 
the court sustains the order on the latter ground al(me, the clerk's 
right to issue the discretionary order is  not presented on appeal t o  
the Supreme Court, but the correctness of the order based on 
morant's legal right is left to be determined. Caz(sey v. Morris, 
532. 

VERDICT see Trial D. 

VESTED RIGHTS see Constitutional Lam B a .  

WAKE COUNTY, right to issue bonds see Tasation B a 1, 2, 3. 

WAIVER of Appearance of Attorney on .\Iotion of Voluntary Sonsuit see 
Trial B a 1-of Conditions of Contract see Contracts B b 1. 

WARD see Guardian and Ward-Guardian of Insane see Insane Persons. 

WARRANTIES see Deed and Conveyances B b. 

WILLS. 
A Undue Influence. 

a Evidence thereof 
1. When there is evidence upon the trial of a caveat to a will tending t o  

show that the testator was a man of good mind an11 judgment a t  
the time of the making of the will in question, that for some time 
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TT'IIJLS-Co)zfi~~~ted. 
theretofore he had given much care and study to the disposition of 
his property and that the paper-writing admitted to probntc in 
common form was in accordance with his desires frequently es- 
p r ~ s s e d  to others nho  were not personally interested therein, and 
Ilatl nothing to exl~ect therefrom : Held. further el idence that he 
had named his attorney as  one of several executors therein, who 
had acted a t  his request, and had consulted with his wife and had 
asked her if she nere  satisfied n i th  the disposition of the estate, 
is not alone sufficient to raise the issue of undue influence. In  re  
Will of Efird, 76. 

B Testamentary Capacity. 
a Requisites 

1. In order to make a valid will the mind and memory of the testator 
must be sufficient a t  the time to reasonably understand the extent 
and nature of the property he is disposing of and its distribution 
among those n h o  may naturally have a claim upon him and the 
extent and manner he desires it to be distributed, with the further 
requirement that the nil1 be in writing and signed hg him, or by 
some person a t  his request, and also a t  his request witnessed by 
tn o 11elron5 in his presence. I n  rc 11 111 of Efird. 76. 

b Reqztisites to Establish Tes tamcntnr~  Capactty 
1. While i t  is only required that the caveator show the absence of one of 

the essential elements of the testator's mental capacity in order to 
set aside a will, the failure of the court, in his instructions to the 
jury, to recognize and instruct particularly as to each under the 
evidence, nil1 not he held for reversible error, nhen i t  appears that  
the error n a s  purely technical, and the jury, from the evidence and 
the charge construed as  a nhole \rere not misled thereby, but 
understood the la\\ applicable to the case. I n  re  W i l l  of Efird, 76. 

D Caveat Proceedings. 
a Issues in Caveat Proceedings 

1. While i t  is the better practice to submit t n o  issues to the jury, 
when the pleadings and evidence raise them, one on the sufficient 
mental capacity of the testator and the other upon the question of 
undue ikifluence, the latter becomes unnecessary nhen the evidence 
upon the trial is insufficient to have i t  considered, and no prejudicial 
error is committed by the court in relation to the first one. Irt re 
Will of Efird, 76. 

b Parties Estopped by Caz'eat I'roceedings 
1. The heirs a t  law of a deceased testator whose will is duly probated, 

and who have no knowledge of proceedi~lgs to caveat the will, and 
who are  not cited under the provisions of C .  S., 4159, are not 
estopped to file a second careat to the paper-writing, nor bound by 
the former judgment therein suitailling the validity of the paper- 
writing propounded Vills v. X i l l s ,  595. 

I.: Construction. 
a Xature of Estates and Ifltwests Created 

1. When a testatrix devises certain lands to 31. in fee, and bequeaths 
certain bank stock to TV. with limitation over in the event he die 
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without heirs "his share" to the children of the brother of the 
testatrix, and by codicil "everything I have given RI to be given W. 
a t  her death": Held, the words "his share," in tht. bequeit to W. 
refers to the identified shares of bank stock bequeathed to him and 
not to the real estate devised to >I., in which he has a contingent 
remninder under the codicil to the will. Trafton v. Flora, 187. 

-3. When a testator has died leaving an estate from which he specifically 
excludes two of his children as his heirs a t  law, stating that  he had 
given each of them, as  advancements, his portion of the inheritance, 
and that  they mere to receive nothing as  such heirs Held, a codicil 
to  the will providing for the upkeep of a burial place on the 'home 
place," and also providing that should there be a residue of his 
personal property it should be equally divided among his heirs a t  
law, refers to such heirs that were not excluded by the express 
trrinu of the will. 111 thi.; c x v  cach of thr t~\cli~tlrtl heir\ hat1 
executed a recorded writing to the effect that he hail received his 
full share of the inheritance, as stated in the will. Brozorl v. 
Brozw~, 315. 

- 3  Where the testator bequeaths to his wifo his property for life "with- 
out bond" and "gives" her the personalty of the estate "together 
with rents" from certain of his lands, and provides that a t  her 
death the lands shall be sold and the proceeds equally distributed 
between their children, and this appears in one clause of the will 
in connected sequence: Held, the word "give" aprlies to all the 
personalty bequeathed to the wife and the limitation over to the 
children equally applies, thus giving the wife only a life interest in 
the personalty other than that to be derived from the sale of the 
lands specified. Williams v. Best, 324. 

3. A devise of the full beneficial interest in lands in trust as  the rents 
and profits therefrom, vests the title aud right of pcssession in the 
trustee, when not in conflict with the law against pwpetuities, and 
when there is no clearly expressed intent of the tecstator that the 
lands and the income are to be separately regarded. BeneuoEent 
Society v. On.ell, 405. 

4. Where the testatrix has provided in her will for the conversion of 
her real estate into cash, and in a residuary clause provides that 
the money shall be divided by the trustee named into four equal 
parts, one part to each of her two sisters, naming them, and if 
either of them be not living a t  the time of the testatris's death 
then to the heirs a t  law of the deceased sister per etirpes, one part 
to her brother-in-law in fee, and one part to her brother, to  be held 
by her esecutor in trust to invest and pay over t t ~  him the net 
proceeds "during his lifetime, and a t  his death to distribute the 
proceeds to his children who may be living a t  thai time": Held, 
the children of the brother living a t  the time of his death take the 
covp~cs of the fund par stirpes. Uangzrm v. Trust Co., 469. 

5. A devise of lands to the wife of the testator for lit'e, and a t  her 
death or remarriage to their two children, by name, for their 
natural lives for the heirs of their bodies: Held, after the death of 
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the widow, the devise is not a trust created in the children a s  
trustees for the "heirs of their bodies," and the devise not falling 
within the rule in Shelley's case, and there being no expression in 
the will to show an intent of the testator to create an estate of 
less degree than fee, C. S., 4182, it constitutes an estate tail, con- 
verted by our statute into a fee simple. C .  s . ,  1734. Washburn V. 
Biggerstaff ,  624. 

6. A devise of "all of my property, both real and personal" to A. for 
life, with a later item "R7hatever remains of my estate" to B. 
where there is no other disposition of the estate, vests the remainder 
in both the real and personal property in B. H a s  v. Hass, 734. 

7. IThere a devise in remainder "it is  my will that  my real estate not 
be sold, but that the rents and profits for ninety-nine years be 
paid" to the authorities of a charitable institution for the use of 
the inmates, vests a fee simple absolute i11 the trustees for the use 
of the charity, being either the intent of the testator, or the limita- 
tic11 bring roicl 21s all attempted restraint I I ~ M I I I  alienation. Zbld .  

b Il'ature of Estates and I~z teres ts  Created Cnder Rule  i?t, Shelley's Case 
(Under Deeds see Deeds B aa.) 

1. A devise of lands to testator's two sons, J. and H., to be equally 
dirided ; to the former "to be to him, his h e i ~ s  and assigns forever" ; 
to the latter, "I lend to him for his use his lifetime, and at  his 
death I  devise to his heirs forever": Held, the word "heirs," a s  
applied to the devise to H., is construed in its technical sense as  
carrying the eqtate to his entire line of heirs and according to the 
rule in Shelley's case H. takes a fee-simple al~solute in the lands 
so devised to him. Iraddell v. Aycock, 268. 

2. The terms of a devise of lands for life with remainder to the heirs 
of the body of the first taker fall within the rule in S I ~ e l l e ~ ' ~  case, 
and a s  a construction of law, the title ill fee passes to the first 
taker, without regard to the intent of the testator. Bradley v. 
Church, 062. 

c General Rules o f  Cmzstruction 
1. Where the testator has added codicils to his will the will will be 

construed with the codicils so as  to effectuate the intent of the 
testator, as  expressed by the entire writing. Brown v. Brozun, 315. 

2. A will does not admit of judicial interpretation when the words and 
phrases therein used, taken in their ordinary meaning in connec- 
tion with the subject-matter, and from the writing as a whole, 
clearly and unmistakably express the testator's intent as  what 
part of the estate each designated beneficiary is to receive there- 
under. Wil l iams v. Best,  324. 

3. 111 construing a will the courts will reasonably reconcile apparent 
repugnancies, when this can be reasonably done; and to admit a 
legal interpretation of apparently conflicting intents the couclusion 
reached must be convincing. Ibid. 

4. In  construing a will the intent of the testator will be enforced as 
gathered from the related parts of the entire instrument. Mangum 
v. Trus t  Co., 469. 
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5. In  construing a will there is a strong legal presumption against in- 

testacy. Ibid. 

6.  A devise of lands will be construed in favor of the early vesting of 
the title when this can reasonably be done. Ibid. 

7. In  construing a devise of lands the courts will gibe effect to the 
intention of the testator as  espressed in the will, and may, for that 
purpose, reject, supply, or transfer words and phrases. Wash- 
b ~ o . ~ &  v. Biggerstafl, 624. 

d Designation 07 Dewhees and Legatees 

1. U7here there is ambiguity in the terms of a will as  to the identity of 
the beneficiary of a charitable trust,  extrinsic evidence of identifica- 
tion may be liberally shown, when not in conflict with the terms 
of the written instrument. Benevolent Society v. Grrell, 405. 

2. A devise of all the income and profits of lands in trust for a chari- 
table organization of a certain church "to be used Irsy the stewards 
of the church in defrayihg the espenses of the institution" is a 
sufficient designation of the stewards of that  church as  trustees for 
the execution of the trust contemplated by the instrument, and to 
vest in them the title and right of possession for its purposes. Ibid. 

3. A devise to a State charitable institution will not be defeated for a 
mistake in the name, when the institution, existing under statutes 
which have slightly changed its name from time to time, was gen- 
erally known, when the devise mas made, under the name desig- 
nated in the will. Has8 21. Ilass, 734. 

4. The courts will take judicial notice of the name of an institution 
incorporated by the General Assembly for charitable purposes, and 
a slight error in  the name of the institution in a devise will not 
defeat the gift if the intent of the testator as  to the particular 
institution of that character is made to appear eiiher by a con- 
struction of the writing or proper extrinsic evidence. I b i d .  

5. Where a State charitable institution, incorporated by statute. and 
generally known a t  the time by a particular name, :he use of this 
name by the testator is  evidence that  he intended this institution 
as  the beneficiary, especially when there is no similar institution in 
esistence. Ibid. 

f Demoi~strative Bequests and Rights of Legatees Thereunder 
1. In  disposing of a large estate by will, consisting of real and personal 

property, the testator devised by a certain item of his will to 
several legatees certain various amounts of money, to be paid by his 
executrix "out of the income from" his estate a t  her convenience, 
followed later by a general residuary clause: Held, construing the 
testator's intent from the whole written instrument, the legacies so 
given in the item were demonstrative bequests p a y ~ b l e  in money 
out of the gross income of the entire estate, bearing interest from 
one year after the qualification of the esecutrix, and any deficiency 
occurring is chargeable against the residuary legatel?. Shepard u. 
Bruan, 822. 
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2. A demonstrative legacy is a bequest of money or other fungible goods, 

charged upon a particular fund so as  not to amount to a gift of the 
corpus of the fund,  o r  to evince an intent to relieve the general 
estate from liability in the event the fund fail, and so described as 
to be indistinguihhable from other things of the same kind. Zbtd. 

F Probate. 
(1. W i l l  Probated i i ~  Common Form Not Subject  t o  Collateral Attack 

1. A will probated in common form is not subject to collateral attack, 
but is binding or conclusi~e until set aside i? a direct proceeding. 
C. S., 4145. V i l l s  v. 31iZls, 595. 

X-RAY PICTURES as Subject of Expert Testimony see Evidence E a 1- 
Power of Court to Order X-ray of Injuries see Xegligence C c. 




