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CITATION OF REPORTS 

IZule 46 of the Supreme Court is a s  f o l l o ~ s :  
Inasmuch a s  all the Reports prior to the 63d have been reprinted by the 

State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C., as  follows: 

1 and 2 Martin, 
a9 1 N. C, ............... 

1 Haywood ............................ " 2 " 
2 " ............................ " 3 " 

1 and 2 Car. Law Re- ' 4  4 " 
pository & N. C. Term } 

1 Murphey ......................... 5 " 
2 ............................ ‘ 6 " 

3 " ............................ " 7 " 

............................... 1 Hawks " 8 " 

2 " ................................ " 9 " 

3 " ................................ I 6  10 " 

4 " ................................ " 11 ' 6  

1 Devereux Law .................... " 12 " 

4 " ' I '  .................... < I  15 u 

1 " Eq. .................... " 16 " 

2 " " .................... " 17 " 

1 Dev. & Bat. Law ................ " 18  " 

2 " ' ................ " 19 " 

3 & 4 "  ................ " 20 " 

1 Dev. & Bat. Eq ................... " 21 " 
2 14 .................. " 22 &' 
1 Iredell Law ........................ " 23 " 

2 " " ........................ " 24 ' I  

3 " " ........................ " 25 " 

9 Iredell Law ...................... as 31 N. C. 

12 " " ...................... ' I  34 " 

13 " <' ...................... " 35 " 

1 " Eq. ...................... " 36 " 
'' " " ...................... " 37 " 

3 " " ...................... " 38 " 

4 " " ...................... " 39 " 
5 " " ...................... " 40 " 

6 " " ...................... " 41 " 

7 " " ...................... " 42 " 

S " " ...................... " 43 " 

Busbee Law .......................... " 44 
" Eq. .......................... " 45 " 

1 Jones Law ........................ " 46 " 
r> 8' ' 6  - ........................ " 47 " 
3 " " ........................ " 45 " 
4 ' 6  " ........................ " 49 " 

5 6 '  " ........................ " 50 " 

6 " " ........................ " 51 " 
'i " 6 '  ........................ " 52 " 

8 ' 6  " ........................ " 53 " 

1 " Eq. ....................... " 54 " 

2 " " ....................... " 55 " 
3 " " ........................ " 56 " 

4 4' " ........................ " 57 " 
5 <' '4 ........................ " 58 " 
6 4' 6' ....................... " 59 " 
1 and 2 Winston .................... " 60 " 

Phillips Law ....................... " 61 " 

' Eq. ....................... " 62 " 

@ I n  quoting from the reprinted Reports, counsel will 5 t e  always the 
marginal (i. e., the original) paging, except 1 N. C. and 20 N C., which have 
been repaged throughout without marginal paging. 
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SUPREME COURT OF NORTH CAROLINA 
FALL TERM, 1928 

SPRING TERM, 1929 

CHIEF JUSTICE : 

W. P. STACY. 
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J U D G E S  
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVIIJION 

Kame Di8trict Addreae 
WALTER L. SMALL ............ ... ....... ... ..... -th City. 
M. V. BARNHILL ................ ... ............ S e c o n d  ............................. Rocky Mount. 
G. E, ~ ~ I D Y E T T E  ............................................ T i  ............................. Jackson. 
F. A. DANIELS ............ ............................. Fourth  ............................. Goldsboro. 
ROMWLWS A. NUNN ............... .... ............. Fif th  ............................. Bern. 
HENRY A. GRADY ...................................... Sixth .............................. Clinton. 
W. C. HARRIS ................ .................. . . . . . . . .  Seventh ........................ Raleigh. 
E. H. CRANMER ...................................... Eighth ........................ .Southport. 
N. A. SINCLAIR ............................................ Ninth ............................. Fayetteville. 
W. A. DEVIN .......................... .. .... -d. 

SPECIAL JUDGES 
CLAYTON MOORE ..................................................................................... .Williamston. 
THO~\IAS 1,. JOHSSOS ............................................................................ r , uxnb~r to~~ .  
(:. 1.. COWPEK ....................................................................................... Kinston. 

WESTERN DIVISION 

JOHS H. CLEMEKT ........................................ Eleventh .......................... Winston-Salem. 
THOMAS J. SHAW ............... .. ......... .. ...... T \ r f t h  ......................... Greensboro. 
A. M. STACK ....................... ............ ............... Thirteenth . . . . . . . . . . . . . .  Monroe. 
W. F. HARDING ........... .. ...................... Fourteenth ....... .. ........ Charlotte. 
JOHN El. OGLESBY ...................................... Fifteenth ...................... ..,Concord. 
J. 1,. WEBB ..................... ... ................. Sixteenth ....................... Shelby. 
T. B. RXLEY ........... ... .............................. Seventeenth ................... Wilkesboro. 
MICHAEL SCHENCK ................ .... ....... Eighteenth ..................... .Hendersonvill e. 
P. A. MCELROY .......................................... Nineteenth ..................... Marshall. 
WALTER E. MOORE ......................................... Twentieth ........ .. .......... Sylra.  

SPECIAL JUDGES 
H. HOYLE SINK ......................................... .... ................................. Lexington. 
CAMEROX I?, MACRAE ............................................................................ Asheville. 
JOHN H. HARWOOD ........... .. ................................................................. o n  City. 

EMERGENCY JUDGE 
C. C. LYOS ..................................... ... ...... .n. 



SOLICITORS 

EASTERN DIVISION 

Same District  Address 
HERBERT R. LESRY ...................................... Firs t  ............................... Menton.  
DONNELL GILLAM ....................................... Second ......................... ....Tarboro. 
R. H. PARKER .............................................. Third ............... .. ......... Henclrrson. 
CLAWSON L. WILLIA~IS ............ .. ............. Fourth ............................ Sanford. 
D. M. CLARK ............... ......... ................ Fif th  ........................... Greenville. 
JAMES A. POWERS ................................... Sixth .............................. Kinston. 
L. S. BRASWIELD Seventh ......................... Raleigh. 
WOODUS KELLUM ................................... Eighth ............................ aWilmington. 
T. A. MCKEILL .......................................... Ninth ............................... Lumberton. 
W. B. UMSTEAD .......................................... Tenth ............................ Durham. 

WESTERN DIVISION 

S. PORTER GRAVES ................................... Eleventh .......................... Mount Airy. 
J. F .  SPRUILL .............. ... ......................... ~ ~ e l f t h  ........................... .Lexingto n. 
8'. D. PHILLIPS .................................. Thirteenth ...................... Rockingham. 
JOHN G. CARPENTER Fourteenth ..................... Gastonia. 
ZEB. V. LONG ......................................... Fifteenth ......................... Sta te s~ i l l e .  
I,. SPURGEON SPURLING ................................ Sixteenth ....................... Lenoir. 
Jxo .  R. JONES Seventeenth  .................... N. Wilkesboro. 
J. W. PLESS. JR ....................... ............... . . . .  Eighteenth ................... Marion. 

..... ROBT. 31. WEILS ............... .. ....................... Nineteehth ......... ... Asheville. 
GROVER C .  DAVIS Twentieth ..................... Waynesville. 



LICENSED ATTORNEYS 
FALL TERM. 1928 

List of applicalits to whom license to practice law in Nor1 h ('aroliua was  
granttld by Su1)reme Court  a t  Fa11 Term,  1928: 

AAII(XAFT, JOII N CARTER .......................................................... .\larsh3:ille. 
BASKS, THOMAS ALI.ES ............................................................ Garnel.  
BEESOS, PEHVIS HII.I.IAKII ..................................................... more. 
HEHKELEY. SC'OTT I~Ku(.E ........................................................... ( ; o l ( l ~ b ~ r ~ .  
I%LAKESEY, \I'IIITEFOKI) SMITII.  .Ju .................. ....... ........ JIonro(:. 
HHANSOS, \VII.I.IAM HESHY ..................................................... Durhi~ln .  
BURKE, HAROI.D DOSAI.D ............. ...... .................................. Taylorwi l l t~ .  
CAKLTON, TIIOMAS KEHX ............ .. ............................... 
(IAKTEH, AKCHIIIAI.I) IIASSEH ................................ .. ................. J l o u l ~ t  Airy. 
I~AVIS,  HUBERT AUOI.PHUS ..................................................... Ra1eig:i. 
L~EVIS, WILLIAM AUGUSTUS, JH ................. .... .................. Oxford. 
J)ICKSOS, GEORGF:, GRAHAM ........... .... .................................. (;reensboro. 
~ ) o u I ~ .  AI.I~ERT ............................................................................. I < ~ l e i g ' ~ .  
EDWAHDS, \VAI.TBH GOODMAS ......................... ...... 
EVANS, WILLIAM NET .............. .. ........ .. ................................ (;ret~nshoro. 
FITTH, TANDT \ ~ A I . K E K  ....... ... ............................................... S l l n q ~ ~ l l ~ r &  
EIITTR, I.EE HAHYET ........... ........... ......................... . .  I s  ille. 
FIDHASCE. I<EYNOI.DS GARUSEK ................................................ Ashe~ i l l e .  
FREEMAS, ROBERT AI.ESASL)EI~ ..... .. .................................... ....Asherille. 
GAHDSEH, DILLAHL) SCOTT ...................................................... Reidsrille. 
GARY. JOSEI~II A'I(.IIOI-W, . J n  ..................................................... (%arlotte. 
(:II.EH, ~WI!EHT 'J'IIEOUOHE ........... .. ............................... -1 Hill. 
GREEN, HENRY AI.I{EHT .............................................................. \Vi1ist011-SaIe1n. 
GREGORY. I:DM.IS ( ' I A H K .  .Jn ..................................................... S n l i s b ~ ~ r y .  
 H HIS SO^^. JAMES WILE\- .......... .... .......................... 4 hlonnt. 
GOI)WIS, HOWAHI)  ( :II{SOS .......................................................... I ) U ~ I I I .  
HAHKEIJ., .JOIIK HESIIY ............... .. ........................................ 1 Hill. 
HAKHIS. I,AM~HES(.E ...................................................... 4 Forest. 
I~OFI.F:K. \VII.I.IAM HAS(.E .......................................................... (iatesville. 
HOI~I.OWEI.I,. \VII.~IEH I)ESSIS ................................ .... .......... \Vnshi:1gtm, 1). c'. 
HOI.MES. C'AHKOI.I.  I~ASSOJI .............. ... ..................... J n ~ ~ m v i l l ~ ~ ,  
HOOKS. \VAI.TF:H ,J.\(.Ksos ......................................................... Iirnly.  
I<oY~.E. 'L'IIoMAs ( ' I~A\ \ 'FOKII .  .JI{ .............................................. S:lllfOl'(l. 
.Jolissos.  .Tolls 1;asuo1.1~11 ...................................................... ( i r c~~nsboro .  
d o ~ ~ s s o s .  ~ C U O R S E  .JOSP:I~II ........................................................ Iinrznlr .  
.JONES, . IOIIS Hoss ....................................................................... E':~yt~ttt.~illt.. 
I i i tnn .s .  LILYIS SI(:~\IOSI) ............................ ........ 
IAKIC.  IHAAV EEYF:KI.Y ................................................... \\'illit? Forest. 
IAYER-I)EK. ('I,AKEs(,I~: I.F:.:E .......................................................... IVi~slii 1gt011, I ) .  C .  
IIEACII, ASSK ':<E.\TKICE ............................................................. \V:1shi~1gto11. D. c. 
I I ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ .  ~ I A R V I S  TITUS .............. ... .............................. 1,i11(~)111ton. 
I m .  HANOI.D I<ES SETI I ,JUSTI(.E ............................................. ( ' I~:~pel Hill. 
I.EGGETT, MILTOS ~ I I T C I I E I J  ........ ........ ........................... I<aldgi,  
T ~ Y I S .  .T.\~IEs 'I'AYI.OH. .TH ......................................................... EE;~rn~~ i1 l c~ .  

v i  



LICENSED ATTORNEYS. vii 

I.osos. \VIU.IAM I)ELMAK .......... .. .... .............. ........................... Nnrion. 
JICASALLY, CHARLES WESLEY ...................... .. ........ -1 Point. 
JI(.I:RYDE. JIALCOLI~ I1ro11, . JK  ................ .. .... .. .................. l i~ ' i~lsvi11~~.  
JIcC'ol-. (:EORGE \YII.I.IAM ........................................................ Bsheville. 
JIr1)ow. \TILI,IAM CI.IKRSOS ............................................ York, S. ('. 
. \ I c I s ~ r o s ~ ~ ,  ASDREW (('AJIPHELI ............ ... ............................. ( ' l i i i~~cl  Hill. 
.\IC~'IIEETEHS, I~OBERT AILEX ................................................ ( ' h a ~ ~ e l  Ilill. 
.\IEKCP:K, I,ISWOOI~ EKASTTS ................. .... ........................ Jlatlison. 
MEIIHITT. EDDY SCII~III)I '  .................................... .. ..... .. ....... SCW Hem. 
JIEYER, SIGMVSD .......... ........... ............................................... 1.hfield. 
MII.I.EK. ,\[ORXIS AI.I,ES ................... .. ................................... Silvt'r S l ) r i ~ ~ g .  >Id. 
J I~FFITT,  IXSTER LEE ............... ..... ......................................... I{$~lt~igh. 
~'IIII.I.IPS, LLEWEI,L~-X ........... ... ............................................ 1 o r t I 1 1 a l  City. 
I'ISER. \YII,I.I.\;u BAII.EY .......................................................... SIor(~liei~(l ('ity. 
I'REYEH. . ~ K T I I I : K  I<:>IAST:EI .................................................. \Vi~shi~~gton.  I ) .  ('. 

I i o ~ c ~ s s o s ,  \YII.I.IAM I,YI.E ...................................................... .liillc~igh. 
l t o ~ ~ a s .  .JOEIS CROOM ........................................................ \Y:~shington. 
I ~ G E H S .  SAM,IUEI, &:AIOI<Y ............... .... ................................... ( ' I I : I ~ I ~  Hill, 
~{ ISEIEL.  LEWIS I.VTIIEI< ......... .... ....................................... ( ) t t ~ .  
I~OLLISS, Tt1o~1.w SCOTY'. J I ~  .................................... .. .......... ('hi~lwl Hill. 
HOUSTREE, (:EORGE, .JR ............................................................. \Yiln~illgton. 
l < r l r ~ s ,  1.ou1s ISRAEL ................ ... ...... ... ............................... 'l3rl)oro. 
SASIIKIIIGI.:, \VII.LIAII I'ESUI.ETOS. .IK ................ .... .......... \Yil~-lit~sin)~~o. \'a. 
S.\w. AKMISTEAI) \YRIUIIT ............. .. ....................................... (;rec~~isI)oro. 
SCII.ITZMAS. BERSARD ............. ....... ...................................... S e w  Tork, S. T. 
S('III.AGER, CARL AMES .................... .. ..................................... \Y:tsl~i~~gto~i.  I). ( I .  

SII.IK~'E, SUSIE J~.\RSIIAI.L ......... ... .............................. .. ...... I{~~ids~-i I l t~ .  
SIIAW, ( :EOI~GE JIATTIIE\VS .......... .. ...................................... Iialeigh. 
SFIEPHERU. JIALCOLM I,.\V(.I~I.IS ....... .... ........................... 131irli11gtori. 
SIIOCREY. ROY ROIIEFFEI {... ................................................... \Yi~s l~ ing to~~ .  r). C. 
SIITFORD, ROBERT I*:RSEST ..................... .. .... -e, 
SMITII ,  ISUWAHI) HAYPTOS ..................................................... High l'oint. 
SJIITII. HERSCHEL SI.I.\.ESTEI~ ................. .... ....................... \Vi~shington. D. C. 
Sosho~ras .  .JAMES E'HED .......................................................... Jlidl:~nd. 
SUI~IKES. HOITSTOX I )US 1.01' ................................................ I. t~~ioir,  
STRICKLAXI), \VII.I.IAJI IIERAI.\S ........................................... ('11:ll)el Tlill. 
TALI,. ( )TIS . ~ A ( ' K R o N  ...................... .. ...................................... \Yiwhington. I ). ('. 
r .  1 .+YI.OK. ;\Ins. .JOSEPIIIS~; .ISAII.: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  >li[id~11. 
r 7 1 .\YI.OR, ( ;EORUE I ) V S I I A ~ I  .......................................... ......... .. I,ouisI~~irg. 
, . 1 EXII'I.ETOS. I~UFL-s I~EX.I.IMIS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I t :~lr igl~.  
r .  I I I O M A S .  HASKS I)IXOS ...................................................... AIorvo11. 
r 7 I IGXOR,  \TII,I.IAU TII.I..\I< ................................................... \V:~shington. I ). ('. 

'I'KIAIIILE;. I{OI~EI{T SSYDEK ....................................................... \ V i ~ s l ~ i ~ ~ g t o ~ l ,  I). <1. 
7 ,  1 BOL-TII-is. I)EWEY AI)AN ................................................... .Tliomi~svillt~. 
VITIII-H(.II.  I~:RSEST E'KEI)KRI(.IC. .In.. .......................... .. ..... Y a ~ ~ c ~ y r i l l e .  
\YARD. ~ E E ~ ) I I A A I  .................... ... ................................. .. ..... ('11:11)t\l Hill. 
lY~1.1.. I l o f < ~ s z o  I ~ B ; I ~ I ~ ~ : R T  ...... .. ....................................... .... I,e~loir. 
\VAHKLS. TIIOM.\S DAVIS. JR..  .............................................. XCLW I1or11. 
\YAI~RES. I.EF: I'ETTIT ...................................................... ..... \Vi~sl~ingtol~. I). 12. 
WEATIIERS. M.\UKICE I~VFI'S ............. ... ................................ 811(~Iby. 
\VIIITE. AI).\MS I:OYI) ............................................................... (;il)so~i. 
\YIIISSAST, JOSEI'H ('AKI'P:STEI{ ........................................... ..I)l~rllm. 
\VHITI.EY. l'~11.1.11' RAY .......................... ... ..... -dl. 
W I I I T I ~ I ~ ~ E .  HOY(.E AT(:I,sTI's ....... ... ................................... H ( ~ ~ i ~ l ~ ~ r . ~ o ~ ~ v i l l f ~ ,  



... 
vlll LICENSED ATTORNEYS. 

WILSON, HERMAS CLTMER ..................................... .. ............ ..,Green:rboro. 
WIR'BURN, HERMAN WOODWARD ............................................. Greensboro. 
WINBURN, MRS. NORMA JANET HOFHEIMER .......... .. ......... Green:$boro. 
WOOTEN, EMMETT ROBINSON ............. ... .............................. Kinstc n. 
WORSLEY, JAMES RANDOLPH ................................ ...... .......... Green~~i l le .  
KYCHE,  FRAKCIS I,EWIS ............. ................ ................. J o k e  Rapids. 

CSI)EI t  COMITY ACT 

....................................................... SEWTOS, JANIE I~:I.IZA~ETII Washington, I). ('. 

SPRING TERM, 1920 

Law license has  been ordered issued to the following succ~~ss fu l  applicants 
by the Supreme Court of North Carolina, Spring Term, 1929: 

ALLEN, FRED THOMAS ............... .. ............................................ Asheville. 
ALLSHOUSE, MERI.E LAWRENCE ................................................. Durham. 
AYCOCK, CHARLES BRANTLET ........ ....... .............................. Raleig,h. 
BARTLETT, RUSSELL FRATUS ................................................... Wash: ngton, D. C. 
BASSETT, LOWELL WHITTIER .......... .. ...... ... ....................... Fort  Ivleyer, Va. 
BATCHELOR, NATH.~R'IEL MERRITT ........................................... CaStal ia. 
BATTLE, MCKIR'LEY ......... .. ...................................................... Waslxngton, D. C. 
BLADES, LEMUEL SHOWELL, JH ........................... .... ......... Elizaketh City. 
BLEDSOE, LEWIS TAYLOR ............. ... ....... ........... ....................... Asheville. 
BOSNER, HENRY STILLEY ............... ... ................................. Wash:ngton, D. C. 
BREWER, WILLIAM CLARESCE ................... .. ....................... Wash: ngton, D. C. 
BROWN, HARRY MOORE ............................................................... Green ville. 
EUIST, HAROLD LAMB ............... .... ......................................... Washjngton, D. C. 
RULLARD, JAMES MURDOCK .......... .. .................................... Wilmington. 
B r ~ n ,  JESSE CLIFFORD ................................................................. Wash: ngton, n. C. 
~ A R I ~ E X T E H ,  FRASK LESOIR ....................................................... Gasto lia. 
CARROLL, ALMOND FERDISAND .............. .. .............................. Clinton. 
CATIIEY, ISABEL 1 2 0 ~ 1 s ~  ............ ............... ............................ Asheville. 
CLAPP, CLARESCE ..................................................................... S e ~ t c  n. 
COCIIRAN, CAMPRELL CARRISGTOS, .TR ................... .... ...... Blesalldrin, Tn. 
COOK, EDWARD STARR .................................................................. F'ayet teville. 
COOPER, HARRY PRUDEN .............................................................. Murphy. 
COOPER, JOHN FENIMORE ...................................................... Clinton. 
~OYINGTON, DAVID HARLLEE ...................................................... n u l ' h ~  m. 
CRAWFORD, WALTER TOWSSESD ............ .... ........................... IYagnesville. 
(:REDI.E, WILLIAM FRONTIS ...................................................... Raleigh. 
CRISS~IAS, WALTER EDGAR ......................................................... High Point. 
CULBERTSON, IVAN ............... .. .................................................. C'arlislr, Pa .  
DORSETT, JOHN .................... .. ................................................ Silcr 3ty .  
DUDLEY, CHARLES TOWXSEND ................................................... Wash .ngton, D. C. 
EFIRD, ROBERT EARI ....................... .. ...................................... Albe~r  arle. 
FEILD, DAVID MEADE ................... .. ......................................... C'l~apel Hill. 
FENTON, ADE EDWIX .................................................................. Chal,cl Hill. 
FLYTHE, JULIAR' THOMAS ................... .. .................................. Jacltsm. 
FORDIIAM, JEFFERSOS BARSES .................................................. Greensboro. 



LICENSED ATTORKEYS. ix 

(;ILES, DENNISON FOY ...................... .... ................... .... ....... Marion. 
( ; r r . u~ i .  ARTHUR RRAXTON .................................................... Windsor. 
~ ; IO~ANNOSI ,  JOSEPH ARCHIMEDE ........ .. ............................. Washington, D. C .  
GRAIIAM, DAVID ROBERT ............................................................ Raleigh. 
GWIN, HOWARD .......................... .. ............................................ Washington, D. C. 
HARDING, FRASKLIN DAKIEI. UOOKE ................... .. ............. Tadkinville. 
HARRINGTOIV, LEON GAY ....................... .... ........................ 1,ewiston. 
HARRISOX, HESRY I ~ E E C E  ...................... ............. ...................... Washington, D. C .  
HESDERSOS, HENJAMIS WOODLAND ........... ...... ................ \Vashington. D. C. 
HERRING, LEOSARD ELBRIDGE ................................................ Clinton. 
HOLLOWELL, ROBERT LOGAN ..................................................... Washington, D. C. 
H o ~ o u a x ,  WILLL~M DUSSISG ............ ... ..... .. ................ Weldon. 
HOISIIOU~ER, JAMES EUBERT .................. .. ............................ Blowing Rock. 
HUGHES, GEORGE RUFUS ...................................................... PoI Io~ks~ i l l e .  
.JAMES, &ITRIEL ANDERSOS ............................................ .. ......... Asl~eville. 
.JEFFERSON. RIILFORD DOYLE .............. ...... .............................. Washington. 
.TESSETTE, J O H N  WESTON .......................................................... Elizabeth City. 
KEKNETT, LEE BOONE ................................................................ Pleasant Garden. 
KING, HUGER SINKLER ............... .. .......................................... Greensboro. 
KIRKMAK, OSCAR ARTHUR, J R  ................. .. ......................... High Point. 
KIRKPATRICK, BEKJAXIK IIOWELL ......................................... Waynesville. 
KRAISEL, MORRIS ........................................................................ Washington, D. C. 
LAFONT, H A R ~ L D  MATTIIEWS .......... ......... ........................ Conran, 310. 
I .ISSEY, RAXTER MATIIESOS .......... ... ................................. Roone. 
LUTTERLOH, JOSEPII ~ I C R E E  .................. .. ............................. Fayetteville. 
~\IC(:ULLEN, CLAUDE ELMER, JR ................................................ Burgaw. 
MCDONALD, ELLEN CECILIA ................ ...... ........................ IVashington, D. C .  
M c D o s s ~ r . ~ . ,  WILLIAM FRASCIS .................... .. .................... Washington, D. C. 
JICISNIS, JOIIN FRASK, JR ...................................................... Wilmington. 
JIACINTYRE, ALFONSO EVERETTE ................ .. ...................... Washington, D. C. 
~IAGUIRE, ALTOS LEE ............................ .. ............................. IVashington, D. C .  
MARTIN, VAN BUREN, JR ........................................................... Plymouth. 
MEMORY, JOHN CHARLES ............. ........ ................................. Whiteville. 
>IONTAQUILA, ANTIIOXY LORRAISE ......................................... Washington, D. C. 
MOODY, CLAUDE TAYLOR ................ .. ...... .. ............................. Robbinsville. 
MORRIS, LAMBERT RILEY ...................... Atlantic.  
NORSE, WILLIAM CLARES(,E, JR ...................................... \VeeBsville. 
MOTSINGER, JOHN FAIRBAKKS ................................................... Chapel Hill. 
MYERS, FRED WEAVER ............. ...... ...................................... Eas t  Spencer. 
MYERS, MARVIN PIIILIP ........................... .. ............................. Jennings. 
NASSIF, EI.I.IS ........................................................................ \Vagram. 
SORTOX, COLUMBUS ~ F A T E T T E  .......... .. ............................ Statesville. 
OAKEY, WALTER HUGHES, JR .......................... .. ................. Hertford. 
OSTERHOUDT, PERCY JAMES ............. .. ....... .. ..................... Washington, D. C. 
PARKER, HENRY GILLAM .......................................................... Windsor. 
PARKER, JOSEPIT ROY .................. ....... ................................ Ahoskie. 
PORTER, FRAKCES WRIGHT ............ ........ .............................. Washington, D. C. 
PRINCE, ELEANOR GARNER ........... .. ......................................... Washington, I). C. 
RAT, RIACY ..................................... .... .................................. Raleigh. 
REDMOND, CHARLES FRAKCIS .......... .. ..................................... Washington, D. C. 
ROBERTS, CARROLLTON ARTHUR G e n e v a ,  N. Y. 
ROSESBLUM, EDWARD ................................................................ Washington, D. C. 
PELSOR, FREDERICK WEBSTER ............... ... ............................... Bridgeton. 
SENTELLE, RICHARD ENSIS, J R  ............................................... Canton. 



Y LICENSED ,irl"I'ORNEYS. 

SIIEPIIERD, ARTIIUH BI-EI:~ ......................................................... I)ur1 am. 
SMITH, HESRY HASCOJI .............................................................. i \Ion~v~e. 
SMITH, JAMES NOHFI.E~:T ........................................................... Srotl:1nd Neck. 
SMITII. ROBERT DAVIS .............. ... ........................................... Heet ?r. 
SMITII, VICTOR Im: ................. .. ................................................ \Ynsllington. D. ('. 
Sb11TFl. ~ ~ I L ~ . I A ~ C  R ~ A R I O S  .......................................................... ( :01~l lbus .  
SPEAII. MOIIRIS .............................................................................. \Vasliington, D. C. 
SPHUILI.. NATIIAS HII.I.IAKD ........ .... ..... . . . . . . . . . . . . . . . . . . . . . .  Iinle g11. 
STASSFIEID, JOSEPII QUITBIAA ................................................ \Vnsl~ington, D. C. 
STOSF, ~VAI.I .A( E I{I.I:.I.os .................................................... .... S w a l ~ ~ ~ a i l o n .  
S , r i c ~ c ~ r . . i s ~ ~ .  \.ERSOS I)\VII:ITT. .............................................. A110skie. 
, I  ~ . \ I . I : oTT .  1 i o ~  I,IS\VOOI) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .... ( ; i~ i t I l~ r shu rg ,  Bld. 
, I  I .~YI.oH, I(ESJ.\MIS ~"I~.\SI. ;I .IS . . . . . . . . . . . .  .. ............................ \V:~sllington, I). C .  
'l',\~~.olc. .TAMES C'.\SIVP:I,I.. ................... ..................... . . . . . . . . . . . .  JIouxlt Holly. 
, I  I . \~i .oir ,  I,o\vl.:r.i. (:OI)\VIS ........................................................ Screi '~l .  
'l'l,:lcll~, 1 )A~lE i .  \V.\I;~‘):I: .......................................................... 1i:lkigh. 
l 'lloarlvsos. Ec-GESE GII . \ I I . \~I  ........................................... 1<0xhro .  ,. I I~ACY, A u s o s  Rou~lcs  ............................................................... I<osslyn, Va. 
\'I('KEIIS, h l . i S ~ ~ 1 . 1  E: I:II~I(I.E: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I)lll.h:1~. 
\~.\~:rbx.  . J o s w ~ i  ('II.\I{I.L:s ................................................... \V:~sllington, L). (I. 
\ Y ~ r s s ,  1Ia~o1.u J o i ~ s  ............................................................... \Ynsllington, 11. C. 
\V~.:I.SH, WALTEK SIIEPII~:BI)  ...................................................... \V;lsl~ington, I). C. 
\VE:ST. IIESRY CAHSOS ................................................................ Lh~rhnnl.  
\ \ ' rss.ros,  I{O~E:IIT \V.\leu. ......................................................... 1-irgilina, Va. 
%EW, I < : ~ W A R D  (;II.UB:HT ........ .. ................................................... Phil:ldelphia, Pa .  
ZIEOI.EI:. SOLAS FRASRI.IS ....................................................... Harrisburg,  Pa. 

Aauic~ws,  WILLIA~I I1 ............................................................... 1)istrict of Columbia. 
MILLEK, HESKY CAMPIIELL ......................................................... Oranseburg,  S. C. 



CALENDAR OF COURTS 
TO BE HELD IN 

NORTH C,\ROLIKA1 DTJRIKG THE F.\LI, 1'ERhI. 1929. 

SUPREME COURT 

The Supreme Court meets in the city of Raleigh on the first Monday in 
February and the last Monday in August of every Sear. The csa~niniltion of 
t~pplicants for license to pmctice law, to be conducted in writing, takes place 
one week before the first Monday in each term. 

The Judicial Districts \\.ill be called in the Supremo Court in the following 
order : 

F.ALL TERM. 1929 

First District August 2; 

Second District ............. ....... .................................................................. Scpt(mtwr 2 

Third and Fourth Districts ......................................... .. ....................... Sol~temlwr !) 

Fifth District ................................................................................................ Se1iremlit.r 16 

Sixth District .............. .. ........................................................................... Sel)tcvnlwr 2:; 

Seventh 1)istrict ........................................................................................... ,Stq)tt~~nIwr :10 

Eighth and Kinth Districts ...................................................................... Octol~er 7 
r ,  l e n t h  District .................. .............. ...................................................... .. ..... Octotwr 14 

Eleventh District t o e  2 1  
? 3 Lnelfth District ......... .. .......................................................................... Octol~er 2S 

Thirtefwth District .............. .. .................................................................. X o w n ~ l ~ h r  4 

Fourtepnth District .................................................................................. Sovcsmlwr 11 

Fifteenth and Sistcentl~ 1)istricts ................. .. ................................... S v c n l i ~  18 

Serentc~nt l i  and ICightcenth Districts .................. ... ................ X o v e n ~ l ~ r  25 

Xinetecnth District ............ ......... ......... r 2 



SUPERIOR COURTS, FALL TERM, 1929 

Tlic parentliesis numerals following the date of a term indivatt~ the number 
of wt.rks during which the term may hold. 

111 Illany instiu~vrs the stntutrs a1)l)arelitly create c-onflicts in the trrmc; nf 
(.ourt. 

T H I N  C'ALESDAR IS L'SOE'FICIAI, 
. - -. - -- -- -- 

EASTERN DIVISIOS 

FIRST JUDICIAL DISTRICT 

&'ALL TERM. 1029-Judge Sinclflir .  
liraufort-July 2 2 t ;  Srpt .  3 0 t  (21; S o v .  18; 

I k r .  16t.  
C:atrs-July 29; Der. g. 
Currituck-Sept. 2. 
Chowan-Sept. 9 .  Drr .  2. 
~ ~ w ~ u o t a n k - S t . &  l e t ;  Ort. i t  (2)  ( A ) ;  Sw 

4 (2) .  
Cu~nden-Sept. 23. 
Hydc-Oct. 14. 
Dare-Oct. 21 
I'rrquimans-Oct. 28. 
Tyrrrll-Sov. 25. 

SECOND JUDICIAL DISTRICT 

F A L L  'l'hnv, l0B-J1cdge D m n .  
\\ 'ashin~?tol~-July 8;  Oct. 21t.  
Edgrron~bc-Srpt. 9 ;  Oct. 14t :  Sov .  l l t  ( 2 ) .  
Nash--.4uz. 19': Oct. 7; Nov. 25'; Dec. 2 t .  
wilkn-&t. 2: Sept. 3 0 t ;  Ort. 28t ( 2 ) ;  

I k c .  16. 
IIart~n-Sept. 16 (2) ;  Nov. 1 s t  (2)  ( A ) ;  Drc (I 

THIRD JUDICIAL DISTRICT 

I.'AI.L TYRM, 1929-Judge S m a l l .  
Vanrc-Sept. 30.; Ort. i t .  
Warrvn-Srpt. 16 (2).  
Hallfax-AUK. 12 (2) ;  Sept. 30t  ( h i  (21; Oct. 

?I*  ( A ,  Nov. 25' (21. 
~ c r t i & A u g .  26% (2) ;  Sept. (Jt: Nor .  11 12). 
Hertford-July 59 ' ;  Ort.  14'; Ort. ? I t ;  Nov. 

25t (A) .  
Northa~npton-Aug. .5; Srpt.  2 t  (A) ;  Oct. 

2R (21. 

FOURTH JUDICIAL DISTRICT 

FALL T E R M ,  1629-.Judge B a r n h i l l .  
Harnett-Srpt. 2: Sept. 30t  ( A )  (2) ;  S o v .  

l l t  (21. 
Chatham--duly 20t (2) ;  Ort. 21. 
\Vnync-Aug. 19; .4ug. 2 6 t ;  Ort .  7 t  ( 2 ) ;  S o v .  

25 (21. 
.Tohnrton--Aug. 12'; Sept. 23t  ( 2 ) ;  Der. 0 (2) .  
1.w-July 15 (21; Sept. 1 6 t ;  Ort. 28; Nov. 4 t .  

FIFTH JUDICIAL DISTRICT 

FALL TERM, 1929-Judge hfidyeltr.  
Craven-Srpt. 2'. Sept. 30t  (21; Nov. 1 s t  (2). 
Pitt-Aug. 1 9 t ;  Lug. 36; Scpt. 9 t ;  Sept. 2 3 t ;  

Oct 2 1 t ;  Oct. 28; Nov. 1 s t  (A) .  

Cartcret-Ort. 14; Dec. :!t 
Grrene-Dw. (2) .  
.Jones-Srpt. 16. 
Pan~lico--Sov. 4 ( 2 ) .  

SIXTH JUDICIAL DISTRICT 

F A L L  TEHM. 1929--Judae 1)anielo.. 
Duplin-July 8'; Aug. 26t  ( 2 ) ;  Srpt .  30'; 

Dec. 2: Dec. 9 t .  
I.enoir---.+up. 19'; Oct. 14; Nov. 4 t  ( 2 ) ;  1)rc. 

Q* ( A )  - ,.-,. 
Sampson--..lug. 5 ( 2 ) ;  S?pt.  9 t  ( 2 ) ;  Oct. 21*: 

Der. 2 t  ( A ) .  
Ondon.-July I 5 t ;  Oct. 7; Ort .  ?Rt;  S o v .  

1 s t  (2).  

SEVENTH JUDICII\L DISTRICT 

FALL TERM, 1929-Judge .Cunn. 
Wake-July 5'; Srpt .  9 ' ;  Sept. 16 (2) ;  Srpt .  

3 0 t ;  Oct. 7.; Ort. 21t (2); Nov. 4'; Nov. 25t (2):  
n e r .  9. (2). 

Franklin-AUK. 26t (2) ;  Oct. 14'; S o v .  l l t  ( 2 )  

EIGHTH JUDICIAL DISTRICT 

Brunswirk-Sept. ? t ;  Sept. 30. 
New Hanov~r-July 22'; Sept. 9'; Srpt.  1 6 t .  

Ort. 14t (21; S o v .  11'; D ( c  2 t  (2) .  
2St (2). Pender-Sept. 23; Oct. 

Columbua- Aup 19 (2) No 

NINTH JUDICIAI. DISTRICT 

F A L L  TERN, 1929-Judge Jarria.  
Bladen-Aug. 5 t ;  Oct. 14'. 
Cumberlsnd-Aug. 26'; Sept. 16t  (2) ;  Or! 

21t ( 2 ) ;  Sov .  18.. 
Hoke-Aug. 19; Nov. 11. 
Robeson-July 8'; July 15; Sept. 2 t  ( 2 ) ;  Srpt .  

30 (2) :  Nov. 4'; Dec. 2 t  (3. 

TENTH JUDICIAI. DISTRICT 

FALL TERM. 1929-Judoe C r a n m e r .  



COURT CALENDAR. . . . 
X l l l  

WESTERN DIVISION 

ELEVENTH JUDlClAL DlSTRlCT 

FALL TERM. 1929-Judoe McElrov. 
~ o r a y t h - ~ u ~ ~  22. (2;; k p t .  (2); scpt.  30 

(2); Nov. 4 *  (2); Nov. 1st (A) (2); Dec. 2* 
( A ) :  Dw 9' , . - , , - . . . . . 

Surry-Aug. 26 (2): Oct. 21 (2). 
Rockingham-rlug. 5' (2); Nov. 1st; Nov. 25. 
Casw~ll-Aug. 19; Oct. 14t (A);  Dee. 2. 
Ashe-July St (2); Oct. 14' 
Alleghany-Sept. 23. 

TWELFTH JUDICIAL DISTRICT 

F.ALL TERM. 1929-Jodae Moore. 

THlRTEENTti JUDICIAL DISTRICT 

FALL TERM. 192S-Judge Clement. 
Richmond-July 15t; July 22'; Sept. 2t; Sept. 

30.; Nov. 4t. 
Anson-Sept. St; Sept. 23': Nov. l l t .  
Moore--Aug. 12'; Sept. 16t; Sept. 23t ( A ) ;  

T I n n  "+ 
I J C I .  a,. 

I!nion-July 29'; Aup. lgt (2); Oct. 14: Oct. ?It .  
Stanly-July 8; Oct. 7 t ;  Nov. 18. 
Scotland-Ort. 28t; Nov. 25 (2). 

FOURTEENTH JUDICIAL DlSTRlCT 

FALL TERM, 1929-Judge Shaw. 
Mecklenburg-July 8' (2). Aug. 2 6 .  Sept 

2t (2); s p t .  30'; O-t .5+(z);i)ct .  28t (2j; Nov. 
]I*;  Xov. 18t (2). 

Gaston-Bug. 121. ~ n g .  19.; Sept. 16t (2); 
Oct. 21.; Dee. 2t (2). 

FIFTEENTH JUDICIAL DISTRICT 

FALL TERM. 1929-Judge Slack. 
Cabarrus-Aup. 12 (3); Oct. 14 (2). 
Montgomery-July 8; Sept. 23t; Sept. 30; 

Ort 2Rt - ... 
~ r e d & - ~ u l y  29 (2); NOV. 4 (2). 
Row-an-Sept. Q (2); Oct. 7t; Nov. 18 (2). 
Randolph-July 15t (2); Sept. 2'; Dec. 2 (2). 

SIXTEENTH JUDlClAL DlSTRlCT 

FALL TERM, 1929-Judge Harding. 
Cleveland-July 22 (2); Oct. 28 (2). 
Catawba-July 1 (2); Sept. 2t (2); Nov. 11'; 

Dee. 2t (A). 
Lincoln-July 15; Oct. 14; Oct. 21t. 
Caldwell-Aug. 19 (2); Nov. 25 (2). 

. 23t (3); Dec. 9' (2). Burke-Aug. 5 (2); Sept 

SEVENTEENTH JUDICIAL DlSTRlCT 

FALL TERM. 1929-Judge Oglpsby. 
Alexander-Pept. 16 (2). 
Yadkin-Aug. 19'; Dec. Qt (2). 
Wilkes-Aug. 5 (2); Sept. 30t (2) 
Davie-Aug. 26; Dee. 2t. 
Watauga-Sept. 2 (2). 
Mitchell-duty 22t; Ort. 28 12). 
Avery-July I t  (3); Oct. 14 (2). 

EIGHTEENTH JUDICIAL DISTRICT 

FALL TERM, 1929-Judge Webb. 
McDowell-July 8t (3); Sept. 9 (2).  
Henderson-4ct.  7 (2); Nov. 187 (2). 
Transylvania-July 29 (2); Dee. 2 (2). 
Rutherford-Aug. 26t (2);  Nov. 4 (2).  
Yancey-Aug. 12t (2); Oct. 21 (2). 
Polk-Sept. 23 (2). 

NINETEENTH JUDlClAL DlSTRlCT 

FALL TERM. 1929-Judge Finley. 
Buncombe-July I t  (2); July 22; Aug. 5 t  (2); 

.4ug. 10; Sept. 2t (2);  Sept. 16; Sept. 30t (2); 
Oct. 21; Nov. 4t (2); Nov. 18; Dec. 2t 12): 
Drc. 16. 

. . 
Madison-Aug. 26; Sept. 23; Oct. 28; Nov. 25. 

TWENTIETH JUDlClAL DlSTRlCT 

FALL TERM. 1929-Judge Schenck. 
Graham-Sept. 2 (2). 
Hamood-July 8 (2); Sept. 16t (3); Nor .  

9.5 19.) -- \-,. 

Cherokee--Aug. 5 (2); Nov. 4 (2) 
Jackson-ac t .  7 (2). 
Swain-July 22 (2); Oct. 21 (2). 
Macon-Aug. 19 (2); Nov. 18. 
Clay-Sept. 23 (A);  Sept. 30. 

- -  -~ 

*For criminal cases only. 
tFor civil cases only. 
1For jail and civil cases. 
A Special Judge t o  be assigned. 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 

Eas t s rn  District-ISAAC hI. MEEKINS, Judge ,  Elizrtbeth City. 
Xiddle  D ~ S ~ ~ ~ ~ ~ - J O H N S O , ? -  J. HAYES, J u d g e ,  Greensboro. 
Western District-EDWIN TATES WEBB, J u d g e ,  Shelby. 

EASTERN DISTRICT 

Terms-District courts a r e  held a t  the  time and place a s  follcws: 
Durham,  first Monday in March and September. S. A. ASHE, Clerk. 
Raleigh, crinlinal term, second Jlonclay af ter  the  four th  Monday in  

April and October; civil term, s c ~ ~ o n d  Monday in $larch ant1 Sep- 
tember. S. A. ASIIE, Clerk. 

Vnye t t c~ i l l (~ ,  third &Ionday in Jlurch and Sep temkr .  S. A. ASIIE, 
Clerk. 

Elizabeth City, fourth Monday in Narcll and Septtlmbvr. J .  1'. 'I'IIOMP- 
sox,  Drpnty Clerk. Elizabeth ('ity. 

Washington, first Monday in April and October. .J. B. ~:ESPESS, 
Deputy Clerk, Washington. 

New Bern, second Monday in Alrril and 0ctol)er. GEORGE GREEN. 
Deputy Clerk, New Bern. 

Wilson, third Monday in April and  October. S. A. ASIIE, Clerk. 
'iVilnlington, fourth Monday in April : ~ n d  October. PORTER H U F I ~ ~ M .  

Deputy Clerk, Wilmington. 

OFFICERS 

IKVIX 13. Tu(  KEN, United States Distirct Attorucy, Wilmington. 
WILLIS G. BRIGGS, Assistant United Sta tes  District .4ttorney, Raleigh. 
R. W. WARD, United Sta tes  Marshal, Raleigh. 
5. A. ASHE, Clerk United Sta tes  District  Court, Raleigh. 

MIDDLE DISTRICT 

Terms-District courts :ire held at the  t ime and place a s  follows: 
Greensboro, first Monday in  J u n e  and  December. It.  L. BLAYLOCK, 

('lerk : b1YRTI.E DWIGGIXS. Chief Deputy ; DELLA BUTT, r k g u t y  : 
( 'ORA BABISGTON, Deputy. 

Rockingham, Arst Monday ill J1:rrch aucl Septembe.. R. I.. IILAI- 
LOCK, Clerk, Greensboro. 

Salisbury, third XIonday iu April and October. 6,. L. BLAYLOCK. 
('lwk, (2recnsl)oro : ICI.IL.~CTH HESKESSEE, Deputy 

Winston-Salem, first BIolltlny in May and Novembe-. R. 1,. I:LAY- 
LOCK, Clcrk, Greensboro : I ~ L A  SHORE, Deputy. 

Wilkesboro, third illonday in  May nnd Sorember .  MILTON MCNEILL. 
Deputy Clerk. 

OFFICERS 

E. 1,. GAVIX, United Strtttls Distric.t A t t o r ~ ~ r y .  Greensboro. 
T. C. CABTER, Assistant United States Attorney. Greensboro. 
A. E.  TIIDY, Bssistant United States Attorney, Greensboro. 
J. J. JESKINS, United States Marshal. Greensboro. 
R. 11. BLAYLOCK, Clerk United Sta tes  District Court, Greensbcro. 

s i v  



I-SITED STA\TES COURTS. 

WESTERN DISTFLICT 

Tm8-Dis t r i c t  courts a r e  held a t  t he  t ime and placc a s  follows: 
Asheville, second Monday in May and November. J. P. JORDAH, 

C le rk ;  OSCAR L. RICLURD, Chief Deputy Clerk: WILLIAM A. LYTLE, 
Deputy Clerk. 

Charlotte, first hfonday in April and October. FAN BARNETT, Deputy 
Clerk, Charlotte. 

Statesville, four th  ;\Ionday in April and October. ASXIE ADERTIOIDT. 
Deputy Clerk. 

Shelby, four th  Monday in  September and  th i rd  Monday in  hlarch. 
FAX BARNETT, Depu t j  Clerk, Charlotte. 

Bryson City, four th  Montlay in May and Xovember. J. 1'. J ~ R D A S ,  
Clerk. 

OFFICERS 

TIIOMAS J. HARKINS, United Sta tes  Attorney, Asheville. 
FRANK C. PATTON, Assistant United States Attorney. ( 'harlntte (Morganton) .  
THOS. C. BIcCOY, Assistant United S tn t r s  Attorney, Ashcrille. 
CHAS. E. GREEN, Assistant United Sta tes  Attornry,  Bakcrsxillr. 
BROWNLOW JACKSON, United Sta tes  AIarshal, Asheville. 
J. Y. JORDAN, Clerk United Sta tes  District  Court, Asheville. 



CASES REPORTED 

A P A G E  

Abbitt v . Gregory- .............. 9 
-4cceptance Corporation, Byerly v .. 256 
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.%grille, Ward v .................. 9.5 
.i llen v . Telegraph Co... ......... 800 
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CASES 

A R G U E D  A N D  D E T E R M I N E D  

I N  THE 

SUPREME COURT 

NORTH CAROLINA 

RALEIGH 

FALL  TERM, 1928 

(Filed 12 Septeml~er. 1028.) 

Burglary-Prosecution-Evidence Sufficient to Overrule Sonsuit-Pre- 
sumptions. 

Whether recent l~ossession of stolen goods is sufficient ill point of time 
to raise the ~resnnll)t;on of guilt is ordinarily one of fact for the jury, 
and where the evidence tends to show that the owller had placed a watch 
and some money on a table in his room on retiriug to bed a certain night 
aud that the nest morning thcy \\.ere golie. with further erideuce that 
the room had been broke11 into and the articles thus taken: Held, the 
~~ossession of the watch by the defendant some two weeks later and his 
conflictiug and ineoml~lete statcn~ents as  to how he obtained possession is 
sufficient evidence of burglary to raise a question for the jury and resist 
a motion as  of nonsuit. 

CRIMISAL ACTIOS tried before Bai-nhill ,  J., a t  M a ~ c h  Term,  1928, of 
PASQUOTANK. 

T h e  defendant ~ v a s  indicted f o r  burglary. T h e  eridence tended to 
show t h a t  C. F. Graves returned to h i s  home 011 t h e  n igh t  of 18 October, 
1027. L p o a  re t i r ing  h c  took h i s  n a t c h  a n d  about tn-enty dollars i n  
money and  la id  i t  on a table  in h i s  room. Upon ar is ing nes t  morning 
h e  discovered t h a t  the  match a n d  money h a d  disappeared. T h e  bath- 
room h a d  a door tha t  opened ou t  on the  back steps, running  down the  
back porch. T h e  door of the bathroom was found  unfastened. On 

1-19G 
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24 February, 1928, the defendant was arrested for peeping into the 
windows of a residence in Elizabeth City. When taken io prison he was 
searched and the watch of the prosecutor was found in his possession. 
"At first defendant refused to tell where he got the watch, but later the 
defendant said from one 'Jess,' who was one of the men working on the 
new hotel, but he refused to give the last name of 'Je83s,' stating that 
witness could not make defendant tell the last name of 'Jess.' That he 
obtained it from him in a trade, giving another watch and three dollars 
difference." Bnother witness for the State testified that the defendant 
first told him that he got the watch from a girl, but woiild not give her 
name. The defendant denied that he had ever been in the house of 
the prosecutor or that he had taken the watch or msney, testifying 
further that he secured the watch from a colored man by the name of 
Jess by exchanging therefor a watch he owned and paying three dollars 
difference; that he had worn the watch, since he proc'ured it, openly 
and a t  all times. The grandfather of defendant testified that the de- 
fendant showed the watch to him around the first of November, 1927. 
The mother of defendant testified that the defendant showed the watch 
to her before he showed i t  to his grandfather. 

The defendant lodged a motion of nonsuit at  the clme of the State's 
evidence and renewed the same at the close of all the evidence. There 
was a verdict of guilty of burglary in the second degree and of larceny. 
From the sentence of the court, to imprisonment for no1 less than three 
nor more than five years, the defendant appealed, assigning error. 

Attorney-General Brummitt and Sssistanf Attorney-Gen~ral Yash  for 
fhe State. 

Aydleff: & Simpson for defendant. 

BROQDEN, J. The decisive point in the case is whether or not the 
evidence viewed in a light most favorable to the State was sufficient to 
have been submitted to the jury. 

The evidence produced by the State disclosed that thc theft was com- 
mitted on the night of 18 October, 1927. I t  appeared from evidence 
offered by the defendant that the stolen watch was in his possession 
prior to 1 November, 1927, or within a period of two weeks. The de- 
fendant made contradictory statements with respect to the person from 
whom the watch was procured, stating to one witness tl:at he secured i t  
from a girl, and to another witness that he had purchased it from an 
unidentified man named "Jess," whose full name the defendant de- 
clined to disclose. 

I n  some of the earlier cases it was held for law tkat the personal 
possession of stolen property raised violent, probable 0:. rash presump- 
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tions, depending upon the length of time elapsing from the theft to the 
discovery of possession by the accused. S. 7). Jennett ,  88 N .  C., 666; 
S. v. McRae,  120 N. C., 609, 27 S. E., 78. 

The case of 8. v. Hullen, 133 N. C., 656, 45 S. E., 513, discloses a 
fact situation almost identical with the case at  bar. Hullen was in- 
dicted for breaking into a house in the daytime and stealing a watch. 
The law was thus declared: "It is not necessary that we should here 
draw any nice distinctions concerning the presumptions of guilt based 
on recent possession as being strong, probable or weak, because the 
court in its charge, to which there was no exception, instructed the 
jury that the recent possession of the defendant was only a circum- 
stance to be weighed by them in passing upon his guilt, and this charge 
is sustained, we believe, by all the authorities. I f  recent possession of 
the stolen goods is evidence that defendant committed the larceny, i t  
must also of necessity be evidence of the fact that the defendant broke 
and entered the house, because it is crident that the larceny was com- 
mitted i n  the house by the person who broke and entered it, and there 
is no evidence that it was committed in any other way." 

Again, in S. T. Anderson, 162 N .  C., 571, 77 S. E., 238, Hoke,  J., 
wrote: ('Where a theft is established, the recent possession of the stolen 
property is very generally considered a relevant circumstance tending 
to establish guilt, and when the possession is so recent as to make it 
extremely probable that the holder is the thief, 'that is, where in the 
absence of explanation he could not have reasonably gotten possession 
unless he had stolen them himself,' there is a presumption of guilt 
justifying and, in the absence of such explanation, perhaps requiring a 
conviction." 8. v. Rights, 82 N. C., 675; S. v. Record, 151 N .  C., 695, 
65 S. E., 1010; S. v. Ford, 175 N.  C., 797, 95 S. E., 154. 

There is no hard and fast definition of the term "recent possession," 
but the trend of the decisions is to the effect that the time that must 
elapse after the theft of goods before their possession by the accused, 
should cease to be considered as tending to show guilt, is ordinarily a 
question of fact for the jury. Thus in S. v. Reagan, 185 N. C., 710, 
117 S. E., 1, i t  was held: "The clause, 'The law presumes the holder 
to be the thief,' is not interpreted as a presumption of lam in  the strict 
sense of the term, but only as a presumption of fact which is open to 
explanation. The defendant testified by way of explanation that his 
coat had been stolen, but this circumstance did not impair the right of 
the State to.have the jury pass upon the question of the defendant's 
recent possession, or of any presumption of fact arising therefrom.'' 
S. v. McRae,  120 N .  C., 608, 27 S. E., 78. 

The charge of the trial judge was fully in accord with the authorities 
and the judgment of the court must stand. 

No error. 
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1. IVills-Co11strnctio11-Estates and Interests Creatccl. 
Where B. take? :In cst:rtc wit11 use ;ultl occ l~ l , :~~~c .y  f o r  l i f t ,  i l l  t~wst  \vitll 

11iscrcti1111;iry l m \ \ ~ c ~  x iv (>~i  t r l w t ( ~ ~  i~n~nc%l in  t l i t ~  \v i l l  to : S I > I I  t r tw  gro\!'illx 
npoii the I:~nils. ~ninc~r;rl rigl~ts. ere.. d l~r i~ig  the lifc tc~l:u~c,y, :rllil  f l ~ ~ l l l  the 
]~soccwls to 1):ry >I ~11111 I I ~ I I I I N I  t o  11 ~Iwi:i~;:tccl I ~ o q ) i t ; i l ,  ( I I I I , ~ I I ~  ( ~ 1 1 1 -  

tinnnnw of the lifc cst:~tcl i t  i. sul,j~'vt 10 1110 s ; ~ l e  11y t111, t rns tc~~s  of the 
i ~ ~ t o r o ~ t s  s]!~~cific~d, 31111 \v11(<r1, t11t t  r i ~ ~ ~ i : i i i i ~ l ~ ~ r ~ i ~ : ~ ~ i  II ; IS  : I I . I I I I ~ ~ I Y ~  this ~ I Y -  

veclii~g cbtatt, i l l ($  t i t l ~ ,  e111os I I O ~  I ~ I I ~ I , ~ ~ ~  W I  ; I <  t o  v ~ ' < t  i l l  11im t l~c .  f11Il f ( , c x -  
simple title. 

2. Appeal and Error-Determination and Disposition of Cause- Remand 
for Necessary Parties. 

3. Infants-Property and Conveymccs-Powcis of Court to Order Salc of 
Property-Equity. 

In its cql~ity juristliction the colirt i n  prol)cr ii~st:rl~ccs. :lnd ill 1)ro- 
ceediags properly institnteil, has the l~o\wr to order the, s;~lc of property 
I~elongirig to ;I minor. Il'uaolc 1'. D c l r h c ~ ,  102 S. C'.. 112. ant1 like c:lscbs 
cited and npl>lied. 

A l ~ ~ ~ ~ ~  by petitioner and defentlants, esecutors and trustees, from 
J loorc ,  Spcc ia /  J u d g e ,  at  & ~ g  T r ~ m ,  1928, of BEAVFOILT. 

This is a proceeding by a minor, brought by her motller and nest 
friend, to sell a tract of land situate in Ileaufort County, containing 
1500 acres, more or less, alleged to be the propcrty of said minor. 

Petitioner's title is derived from item seven of the ~ r i l i  of Charlotte S. 
3lcConnell and codicil, which are as follows: 

"Seventh. 31- fa rm and plantation situate in ( ' lioconi~iity Town- 
ship, Beaufort County, Sort11 Carolina, I hereby devi,je and bequeath 
unto my  executors and trustees hereinafter nanled to hold same for the 
use and occupancy of Charlotte ,\dele Shull, the daughter of my  nephew, 
Wallace Shull, of Woodbine, Maryland, during her lifetime, and on her 
death to convey the same to her next of kin and heirs a t  lam; reserving 
a t  all times during her said life tenure, to the said executors and trustees, 
the right to cut, sell and in any~vise dispose of the standing trees and 
timber, marl, clap, oil and any other products found on the said planta- 
tion when in their judgment i t  may be wise and expedient so to do, and 



to  pay  out of the proccctls of tlir .ale of wine  the  sum of f i re  thousand 
clollars to the  Doctor Taylor  Hospi tal  a t  TTashiiigton, S o r t l i  Carolina, 
, ! ~ ~ t l  to  a l w  pay out of lily estate a l l  tax(..; (111 tllc hait1 p l a r ~ t n t i o ~ ~  ns the, 

c:rlllrb m a y  become clue :rnd payahlc." 
( 'odicil  : '(In t h e  Se7 eiitli clauqe of niy 71 ill, I de\ iscd lily f a r m  arid 

l ~ l a n t a t i o n  i n  Clloco~r i ~ l i t y  T o ~ v ~ i e l i i p ,  Benufort County, Sort11 Carolinn, 
to I I I ~  e s ~ c u t o r s  an(l trnitci'* fo r  tlic u w  aird O C ( . I I ~ I I C , Y  of Cliarlotte 
.hlc~le Shull,  t lauplittr  of : I I ~  l iephcn,  l\'allace Sliull. I liereby revoke 
.aid Leqnc,ct, :11itl i n  plac'c. tlrc~rc~of. I 11(~r('by ~ C T  i i ~  :rliiI llcqucath said 
p i w ~ i i w s  to 111y <:11c1 exerntors a i ~ d  t r u ~ t e c s  togctlirr TI it11 tlie premiscs 
( ~ r  p r o 1 ) ~ r t y  aboui Lcinr c o ~ ~ \ ( y t l  to 111(. 11y illy brotlier. z l .  Hyro11 Shull,  
-1tuatc a t  TIToot3b~~ii~, &y1:111d. to liol(1 yaiuc. fo r  tlic use slid occupnncy 
of m y  <nit1 brotlier. -1. Byron  Sliull. tl~irltrg his  Ilfctinie, autl upon his  
c l c w a w  to c*oti\cy tlic wrne to tlic wit1 ( ' l ~ a r l o t t r  Altlele Shull,  subject 
to tlir r c w i ' ~  :ltioliq fully <( t out ill thc~  aim (, S ~ T  elrtli C l a u w  of m y  will." 

'l'lie .:lid *I. p r o 1 1  Siiull. tlon ;l ~ e a i s  of age, h a <  tleclincd to ac- 
( Y I I ~  h i <  intc~rikt or c.tntc ill t l ~ c  f a l ~ r l  ant1 l~lantat iotr  111 question, ant1 
Ira4 1t11o11nce(I ~ l l d  ~ ' P ~ P : I Q C ~  all 111, 111tc2rcit tlicrcrll, hy all il~qtrurnrllt  ill 

l.itillg, regi.tcred i n  Ctlnufort ( ' o n ~ ~ t y ,  to ( ' l~trr lot tc~ Adele Sliull. 
111 i t tnis  tell, elc.~cw :r~id t n t l r t ~  of the 11111 of ('1i:irlotte S .  AIcCon- 

lit11 otliol~ clutics arcJ iliipocc t l  u p o ~ i  tlic truqtccs, and  disposition is  made 
of tllch rc>-itl~le cstatc to  ccT~cra l  -pecifically ~laliletl Icgatees, no one of 
~t l ioi i l  is  u p a r t y  to this  proceeding. 

It \ \a .  atljudgrtl t1-1,lt tlicl f:rnn :t11t1 p l a ~ ~ t a t i o l r ,  inclutlilig the timber 
tl~crcoil. bc sold, and olit of the  proceetli : irisi~ig tlicrefrom tllc sum of 
$5,000.00 chould be paid to the l \ 7 a s h i ~ ~ g t o l i  Hosp i ta l  i n  discharge of 
tllc Icgacy referred to  ill i tem w e n  a b o w ,  ant1 the bnlarice to be 
t u r ~ ~ e t l  o rc r  to  t h e  tluly a p p o i ~ i t c ~ i  gu:rrtliall of tlie petitioiicr, Charlotte 
-\dclc Shull .  

F r o m  this  order, the p c t i t i o n ~ r  :~plwale, collteliding t h a t  t h e  JITash- 
illgton IIospital,  nicntiol~ccl ill the  n-ill a "Doctor Taylor  H o ~ p i t a l  a t  
T\Tasl~il~gton, Sort11 Caroli~ia." is c l i t i t l~ t l  to  take nothing under  item 
w r e n  :iritl the codicil, abo\ c sct out,  because of tlic nllegctl subsequent 
n ~ e r p c r  of the l i fe  estate wit11 the remairitlcr. tllerehy -\ estiiig t h e  fee in 
the 1)etitiolirr. T h e  executors and  trustees appeal  oil the grouritl that  
the court is n i t h o u t  au thor i ty  to  decree a sale of tlic propcrty upon the 
allrgations a p l ~ e a r i n g  in the petition. 
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STACY, C. J., after stating the case: That a court of equity has the 
power to order the sale of property belonging to a minor, in a proceed- 
ing properly constituted for the purpose, admits of no c'oubt. T y s o n  V .  

Belcher, 102 AT. C., 112, 9 S. E., 634; Rackley u. Roberts, 147 S. C., 
201, 60 S. E., 975; Settle v .  Settle, 141 N.  C., 553, 54 E .  E., 445. 

But what interest does the petitioner own in tlie locus i n  yuo? Clearly 
not an unencumbered fee, for during the lifetime of A. Byron Shull the 
executors and trustees h a w  "the right to mt ,  sell and in anywise dis- 
pose of th11 standing trees and timber, marl, clay, oil and any other 
products found on the said plantation when in their judgment it may 
be wise and expedient so to do, and to pay out of the prcceeds of the sale 
of same the sum of five thousand dollars to the Doctor Taylor Hospital 
at Washington, North Carolina.'' ,\nd this right is not destroyed by 
the alleged subsequent merger of the life estate with the remainder. 
I ~ m m u s  v. Davidson, 160 N .  C., 484, 76 S. E.,  474; Hayzciood v. Trust 
Co., 140 N. C., 208, 62 S. E., 915; U'a17,~i- t 5 ,  iqhurpe ,  68 S. C'., :368; 
Dick v. Pitchford,  21 N .  C., 480. 

We are not now called upon to say whether the legacy to the Wash- 
ington Hospital is demonstrative, and therefore payable out of the 
corpus of the estate under the principle announced in f l ~ ~ e p a r d  v. Bryan,  
195 N.  C., 822, 143 S. E., 835. Xor is the proceeding one in which all 
the parties are asking that the property be sold. I t  aould seem, how- 
ever, that a sale of the timber and other products found on the planta- 
tion, either with or without tlie land, during the lifetime of -1. Byron 
Shull, whether made by the trustees or under order of court, would 
necessarily enure to the benefit of the Washington Hospital to the ex- 
tent of its interest. I n  this respect, the judgment was not erroneous. 

I t  will be observed that the trustees are not directed tl> sell so much of 
the timber, etc., as may be necessary to pay the bequwt to the Wash- 
ington Hospital, but they are empowered to sell, durin,; the lifetime of 
A. Byron Shull, any or all of the standing timber, etc., and other 
products found on said plantation, when in their judgment it may be 
wise ahd expedient to do so, and, out of the proceeds ai-ising therefrom, 
to pay to the Washington Hospital tlie sun1 of $5,000.00. What would 
become of the excess, if the timber and other products should bring. 
upon sale by the trustees during the lifetime of A. Bjron Shull, more 
than enough to pay the bequest to the Washington Hospital? This calls 
for a construction of the will ill which the residuary legatees, who are 
not parties to the present proceeding, may be interested. At least their 
presence would seem to be necessary to insure to the purchaser an uu- 
impeachable title. The cause, therefore, will be rema.?ded for further 
proceedings not inconsistent with this opinion and as ihe rights of the 
parties may require. 

Error and remanded. 
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JOSHUA CREECY ET AL. r. S A X N I E  CREECP COHOOR' ET AL. 

(Filed 12 September, 1928.) 

Appeal and Error--Determination and Disposition of Cause--Remand for 
Proper Judgment. 

Where the clerk of the cuurt has allowed ccirtain attorney's fees out of 
the proceeds of sale in an action for partition of lands, and on appeal to 
the Superior Court the clerk's judgment has beell affirmed without a find- 
ing of material facts or conclusions ot law by tlic judge, upon appeal to 
the Supreme Court the casc will be re~uallded for the ~nnterinl findings of 
fact and conclusions of Inn- nece\cary to .upport the jndgment, ant1 
liecessary as the basi.: of r e ~ i e x .  

-IPPEAL by Winborn Lawton and X a r y  Lawton Walker, defendants, 
from Buwthill, J., a t  March Term. 1928. of P A ~ Q V O T A N K .  

,1~.4ars, J. The  petitioners instituted a proc~eetliiig for the sale of real 
property for partition. The appellants and other nonresidents were 
served with summons by publication. On 28 July,  1926, the clerk 
appointed commissioners who sold the property at the price of $10,930, 
and on 13 November the sale was confirmed. Before the confirmation 
(i. e. on 19 October, 1926) R. 13. Creecy filed a petition with the clerk 
alleging that  Henriie P. Creccy had died leal-ing a paper purporting to 
be her last will and testament, nhich had becn contested and set aside; 
that he had employed attorneys to protect and enforce the rights of the 
petitioners and of all the rcspondents excepting Mrs. Cohoon under an 
agreement that  the attorneys should receive a certain part of the rp- 
covery; and that  the proceeds of the sale would soon be ready for distri- 
bution. H e  asked that a citation be issued to the interested parties re- 
quiring them to appear before the clerk and show cause why the attor- 
neys should not be paid in  accordance with the contract out of the 
proceeds of the sale. An  order was made and the citation was served on 
the appellants and others by publication. S o n e  of the parties appeared 
and oil 21 February, 1927, the clerk granted the relief prayed. On 
25 June, 1927, the clerk specifically directed the disposition of the pro- 
ceeds of sale, and thereafter the commissioners made their report. The  
appellants on 1 February, 1928, made a motion before the clerk to strike 
from the files the affidavit of R. B. Crpecy dated 19 October. 1926, and 
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the several orders entered ill the cause oil 28 Decembel~, 1026, 21 Feh-  
ruary ,  1 0 2 i ,  and  23 Julie, 1927, together with al l  otlicr orders of like 
impor t  a n d  cffect. 

T h e  motion was based up011 a n  affidavit filed by tlic appellants and  
by Wi l l i am M. L a ~ v t o n .  O n  21  February ,  1928, the  motion was licard 
by the  clerk and  dcnicd and on appeal  to tlie judge the  judginent of the 
clerk was affirmed. Fi~oiii  tlw lattcis jutlgiileiit t 1 1 ~  p.-cse~i t  n l~penl  i~ 
prosecuted. 

I t  is  provided by s tatute  tha t  n clefcntlai~t against n.ho111 pul~lic.ation 
is orderc:l on  :~pplicatioit  :tilt1 ~ n f i c i c i ~ t  cnuso sliow1 a t  niiy tinie before 
jutlgmciit must be allonctl to clefei~d the actinn, and?  except i n  ail action 
for  divorce, t h a t  such dcfcnd:lilt m a -  i n  like maiiiler upoil good cause 
slio1~11, be allontic1 to tlcfcid nftcr j~ldgnii'ilt, or nt :\ny t ime within oli(' 
.car a f te r  i i o t i e ~  thereof ant1 ~vitlli l i  fivc years  a f t ~ r  its rendition 011 

such te rms  a s  nre just. C. S. 49" E t ~ v f o t ~  c .  9t) l i fh ,  1 0 1  3. C., 50;); 
Fostcr , I : .  .lllisotl. Corpo t~n f i i i t l .  ;hi,/.. 1 G G .  7.11~ niotiou of the appe l la i i t~  
v n s  maclc i n  accortlancc ~ r i t l i  this  provisioil. I n  the  ;~ffidavit 01- pcti- 
t ion of R. B. Crcecy tliere ia :ti1 allegation t h a t  lie n-as "inipliedl- 
authorized by  all  tlic respontlents." iilclucliiig tlic appcllaiits, to make  
the  allcgcd coiltract with tlic attorney;. Tl ic  appel l :~nta  cleniecl this 
allegation a s  ~ r e l l  a s  certain findings or  recitals i n  the order  made  1,. 
t he  clerk on 21  February .  1027, ancl averred tha t  they h a d  no knovledge 
or iioticc of t h e  affidavit ttntl orcleri uiitil tlie fal l  of 1927, or nirtil 
soinc~timc a f te r  2 3  J u l i ~ ,  192 7 .  

T h e  motion raises questioix of fact  whic7li h a r e  not beell r1eterininf;ll 
either by  t h e  clcrlc or by the  judge. T h e  formcr simply denied tlie 
niotioii and  tlic la t ter  merely affirincd the judgment cf the clerk. I n  
each case the  appcllnnts csccp tc~l  to tlic jntlgi~ient anil a p ~ e n l c t l .  w e  
cannot determine f r o m  tlic prcscnt r iwrc l  n.liethcr the  lower court ~ a j  
of opinioii t h a t  the  appcllnnt; authorized tlic contract with tlie attorile? 
01. wlictllcr ill the abscncc of thcir  nsc i i t  o r  approvr l  the  nppcllanti 
n e r e  bouiid by the contract because t l iq -  profited by :-lie result of the 
recovery i n  the  proceeding to sct nriclt. the will or n-lictlicr the  juclgnient 
of the  clerk n.ar nffirmctl on somc other g r o ~ u i d .  TTe cannot esnmine 
the aff i t la~i ts  nit11 a r ien-  to fiildiiig the facts.  Rnr~,i~t.:: 1 . .  I , ~ t t n ; ~ ~ t ~  r o . .  
152 X, C'., 604. I n  Oldlturt~ 1%. , ~ I I ~ J I J ~ ? ,  ,W S. C'.* 1 5  i t  is sniil:  "111 

the absence? of a n y  facts  folunl x c  can only see froni t l ~ c  case sent up 
tha t  the  judge refused to vacate the judgment, 1)nt v h y  h e  did so. o r  
~ ~ l i e t h e r  v i t h  or v-ithout a n y  niistnke or misapp1ica:ion of the l a ~ v .  
cannot be seen." I t  is desirnhlc tha t  the  mater ial  fac'ts be found and 
tha t  t h e  conclusions of lax- tlicrcon be set fo r th  i n  t11? judgment. Ta 
this end the cause is remanded f o r  fnr t l icr  plweetlings. 

Remanded.  
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J I. \RBITT I \TILLIS S GREGORY A T D  THE DAYISOX CHEMICA~J  
COJIPAST,  A CORPORATI~\.  

1 .  Equity-Rill o f  l)isc.ovrl*y-Examinntio~i of .Idverse Party-Evidrnrr. 
A\ 11:ri.t.~ tc  n suit  hns t he  right to  r s a m i ~ ~ r  a n  atlrerse par ty  before :I 

jntl-e, con~ in i s s i t~~~c . r  alqmi~itetl t o  trike tlel~ositions, or I~eforc  the  clerk of 
tlie conrt ,  nlloll g iv i~lp  five days 110tice to tlie adverse party,  mid i t  is  not 
Ilrcrssnrg to obtaiii leave o f  court  to  mnlte such examination, C. S., 900, 
:111t1 this r ~ ~ 1 1 l t  is I I I I ~  affcctctl 13y tlir ~lo~lrwitlei lce of the  ndrerse 1):rrty 
\v11(~1i sn(.li 11i1rty ""i wl1111itt~~1 to the  j u ~ i r t l i c t i o ~ ~  of the  court by filing 
~ ~ l t ~ ~ r d i ~ i g . ~ .  

\\-1ityre 311 ordcr f(lr : I I ~  es:riiiin:rtio~i of nil ntlrerse par ty  in order to  
~ll i t ;~ii l  evitlrnce i s  granted in nil action in which the  l>leadii~gs h a w  breil 
filrtl, all nppral from such order prior to  the  cs:~minntioii is  premature,  
:rnd will I)c clismissed. 

3. Equity-Bill of Discovery-Illspctioll of Writings-Evidence-nis- 
rretion of Court. 

I t  i.: within tlie so111111 discretion of thc t r ia l  conrt to oriler :I par ty  to  
givc to t he  adverse par ty  all i~~sl~ec . t io i i  all11 copy of ally books. 1)aI)ers 
:111tl tlcnvments in his lms.~es~ioi i  or n~i t le r  his control which contain rvi-  
tlence relating to  the merits  of the actioil or the  defense thereto. C. S.. 
189.1. 

4. Appeal and Error-Review of Orders within Discretion of Lower 
Court-Dismissal. 

\There t h e  t r ia l  court. within hi.: discretion, has  orderrd a par ty  to 
g i ~  e t o  the  other an  inspectio~l and c o ~ y  of certain bookq. papers or ilocu- 
i n ~ ~ ~ t .  containing inatcrlal evitlenw. nlltl t he  oriler is snpporterl by snff-  
cient filldings of fact ,  slid there  is  110 evidence of abuse of \uch discretioil, 
the  order is  not re1 iewable on appeal, arid the appeal ~v i l l  be dismissetl 

5. Equity-Bill of Discovery-Extent and Rights of Remedy. 
Both a n  e\amillation of a11 at11er.e p'lrty :1nd all order for ail insl~eetioi! 

of n r i t i ng r  irl his pos~eci ion  or under hic control inay be had undr r  onr 
~ t a t u t e s .  

-IPPEAI, by de fendan t s  f r o m  o r d e r  of Illoorc, Special  J z c d g ~ ,  at  April 
T e r m ,  1928, of P ~ ~ g u r h r a s s .  -1ppeal dismissed.  

B o t h  c o m p l a i n t  and ansx-ers hare  been duly filed i n  the above en -  

t i t led  ac t ion ,  w h i c h  is n o w  p e n d i n g  i n  t h e  S u p e r i o r  C o u r t  of P e r -  

quimans C o u n t y .  

F o r  the pu rpose  of p r o c u r i n g  evidence  to be used at  the trial of t h e  

ac t ion ,  p la in t i f f  moved the cour t ,  u p o n  a ~ e r i f i e d  pet i t ion ,  f o r  an o r d e r  

d i r ec t ing  (1) t h a t  d e f e n d a n t s  each  g i ~ e  t o  the plaintiff t h e  right t o  
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inspect and to take copies of certain documents and papers described 
in the petition, and in the possession, or under the control of the de- 
fendants, respectively, and ( 2 )  that defendant, Willis IV. Gregory, and 
defendant, The Davison Chemical Company, and ce;*tain officers of 
said company, named in the petition, appear at  a time and place to be 
fixed in said order, then and there to be examined by the plaintiff, re- 
specting the matters and things alleged in the complaint and answers. 
Defendants appeared at the hearing, and having filed answers to the 
petition, lesisted plaintiff's motion. 

From the order entered by the court, in accordance with the prayer 
of the petition, and the motion of plaintiff, defendants appealed to the 
Supreme Court. 

McMullan, & L e R o y ,  Ehr inghaus  & Hal l ,  Wi l lcoz ,  Coolze & TYillco.~. 
and B a t f l e  & 1Vinslow for plaintiff. 

Wlwdbee & Whedbee,  Garnet,  Tay lor  & Edwards ,  afnd L .  I .  Moore 
for defendant ,  Gregory. 

TYkedbee & Whedbee,  Jesse .A7. Bowen and Stepl ten C. Bragaw for  
defendant ,  Chemical  Compan y. 

CONNOR, J. I t  is provided by statute in this State that a party to 
an action may be examined as a witness at  any time before the trial of 
the action, at  the option of the party claiming the right to such examina- 
tion, before a judge, commissioner duly appointed to take depositions 
or before the clerk of the court, on a previous notice to the party to be 
examined and any other a d ~ e r s e  party, of at least five days, unless for 
good cause shovn the judge or court orders otherwise Where a cor- 
poration is a party to the action, this examination may be made of any 
of its officers or agents. The party to be examined may be compelled 
to attend in the same manner as a witness who is to be examined con- 
ditionally; but he shall not be compelled to attend in any county other 
than that of his residence, or where he may be served with summons 
for his attendance. If a party to an action, who has been duly sum- 
moned to appear and submit to such examination, refuses to attend and 
testify, he may be punished as for a contempt and hiir pleadings may 
be stricken out. C. S., 900 et seq. 

I t  has been held by this Court that it is not necessary that a party 
to an action, who desires to examine an adverse party, : i s  authorized by 
the statute, shall first obtain leave from the court to make such exami- 
nation. The proceeding under the statute differs in this respect from 
the proceeding to obtain a bill of discovery, for which the statute is a 
substitute. V a n n  v. Lawrence, 111 N.  C., 32, 15 S. E ,  1031. Where, 
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however, an order for an examination is obtained in an action in which 
the pleadings have been filed, and the examination is desired to procure 
evidence to be used at the trial, an appeal from such order, prior to the 
examination is premature, and will be dismissed. Xonroe v. Holder, 
188 S. C., 79, 108 S. E., 359. The appeal, therefore, from the order 
directing defendants to appear and be examined by plaintiff, in accord- 
ance with the terms of the order, is premature and must be dismissed. 
The fact that both defendants are nonresidents of this State is im- 
material. They have each appeared in this action, in person and by 
attorneys, and are subject to the jurisdiction of the Superior Court of 
Perquimans County with respect to all matters involved in this action. 

I t  is further provided by statute in this State that "The court before 
which an action is pending, or a judge thereof, may in  their discretion, 
and upon due notice, order either party to give to the other, within ti 
specified time, an inspection and copy, or permission to take a copy, of 
any books, papers and documents in his possession or under his control, 
containing evidence relating to the merits of the action or defense 
therein. I f  compliance with the order be refused, the court on motion, 
mag exclude the paper from being giren in evidence, or punish the party 
refusing, or both." C. S., 1823. 

Epon facts found by the judge, from evidence su5cient to sustain 
such findings, the judge, in his discretion, has made the order from 
which defendants have appealed. The facts found by the judge are 
sufficient to support the order which, having been made in  the exercise 
of discretion vested in the judge by statute, in the absence of any evi- 
dence to sustain a contentioil that there mas an abuse of such discretion, 
is not reviewable on appeal to this Court. The appeal must therefore 
be dismissed 

The contention of defendants that an examination of an adverse 
party, under C. S., 900 et seq., cannot be joined with an order for an 
inspection of writings, in the possession or under the control of the 
party to be examined, is not sustained. Both statutes are remedial, 
and should be liberally construed to advance the remedy intended there- 
by to be afforded to the party to an action pending in the courts of this 
State. The rights of defendants upon such examinations as ma;? be 
had, and upon the exercise of the right of inspection given to plaintiff 
by the order, may be amply protected by timely objections, and excep- 
tions to rulings adverse to them. 

Appeal dismissed. 



1 2  IS T H E  S U P R E M E  C O U R T .  [ I96  

SUDIE S. DOZIER v. D. R.  LEAIIT A S D  WIFE, TV.  T. LEARY A X D  WIFE. 
ALFIIED T7. EVERETT ASD ZILT.I.4 EVERETT, HIS WIFE. A A I )  J .  I:. 
OlvEN\TS AXD \ ~ I F E .  

(Filed 1 2  Sq~tember,  192s.) 

Bills and Xotes-Negotiability and Transfer-Transfer without Endorse- 
ment. 

Where a note, secnred by n mortgage, is executed to hnsband ant1 wife 
they hold title as  tenants in coninloll, and where a decree of partial 
divorce is granted, and the husband transfers his interest in the notes to 
his mother by a registered p a p e r - ~ ~ r i t i ~ ~ p .  rind there is evidence t l ~ t  the 
paper was signed in his l inncl \~ri t i~~g,  a~i t l  the wife cllinis that certain 
moliey for the support of their cliildreli has  not been p i d :  Held,  ill all 
action by the mother for one-half the proceeds of the note, the registered 
pal>t'r-nritilig is competent cvitlencc of' the transfer csf intcrcst. ( '. P.. 
3030, mless  otherwise inadmissible, and  tlie effect of the decree of divorce 
and the question of fraud betweell the assignor and assignee are  matters 
to he presented in course of ~rocedure,  and a judgment of nonsuit shoold 
not be granted. 

, ~ P P E A I .  by  plaiiitiff f r o m  juclgnlcut of  onsu suit rci cleretl I);(. H r r l t l -  

hil l ,  J., a t  M a y  Term,  1928, of C U R R I T ~ C K .  Reversed. 

A y d l e t t  d Simpson for appe l lan f .  
~ h r i n ~ h a u s  d H a l l  f o ~  appellees. 

i l ~ ~ l z r s ,  J. T h e  only question for  decision is whether t h e  t r i a l  court 
erroneously dismissed the action as i n  case of nonsuit.  

O n  20 December, 1923, D. R. Leary  and  V. T. Leary, with the 
joinder of their  wives, esecuted and  delivered to Alfred V. Everet t  and 
his wife, Zillia Everet t ,  a mortgage on cer tain real  estate to secure two 
notes amount ing  to $2,150, one of n h i c h  was payable 1 J a n u a r y ,  1926, 
and the  other  1 J a n u a r y .  1927. Bear ing  even da te  is another  mortgage 
on th i s  l and  which the same mortgagors esecuted to J. E. Owens and 
his  wife  to secure a note f o r  $850 matur ing  on tlie first d a y  of J a n u a r y .  
1925. Zillia Everet t  having obtained a decree f o r  p :~r t i a l  divorce is  
not living with her  husband. T h e  plaintiff,  n.110 is  the  mother  of 
, l l f red V. Everet t ,  alleged t h a t  he  had nssiglied to l i w  all  his  right.  
title, and  interest i n  t h e  two notes f o r  $2,150; t h a t  she owned a one- 
half interest there in ;  tha t  Zillia Erere t t ,  t h e  owner of the  remain ing  
interest, h a d  the  notes i n  her  possession; and  t h a t  the  plaintiff mas en- 
titled to  a sale of the  mortgaged premises a n d  to p a y x e n t  out of the  
proceeds of her  interest i n  the  secured notes. 

Since i t  is admit ted t h a t  t h e  note executed to J. E. Omens and  h i s  
wife has  been pa id  they have  110 f u r t h e r  interest i n  1he controversy; 
and  as  D .  R. Leary  and  W. T. Leary,  upon  alleging i n  their  answer 
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that they n e w  ready and able to pay then  note, as soou as the title 
thereto should he deterniil~etl, ncrc  permitted by a n  order of court to 
pay tlic full amount of their intlrhtedness into tlie office of the clerk 
and thereupon t o  be disc1i:rrgetl fro111 further liability, they likewise 
liavc no intereqt in the nltimatc rcfult of the plaintiff's contention. I t  
was admitted tliar the notes in queition ncre  made to A1lfrecl V. Ererett  
and his n i f e  Zillia. As an estate lg- entireties in person:rl property is 
not recognized in our l a x  these payees lield title to the notes as tenants 
ill common. TT'inchesfc~. I:. Cutler, 101  S. C., 69s;  T i ~ r l i ) 1 g t m  V .  Lucas, 
1% K. C., 283. Indeed, i n  her ansn.er Zillia E ~ e r c t t  admitted that she 
arid lier hu.:hand had held the notes as joint onners, hut alleged that 
undcr the decree granting her partial d i ~ o r c e  he n-as required to pro- 
vide for the support of his cliildren, and that esccutioii hail been isqucil 
and a lien had been acquired upon his interest in the notes. There n a i  
no eTidence, liovever, to this effect, judgment of nonsuit having been 
granted a t  the conclusion of tlie plailltiff's cridence. *I11 the admission. 
in the pleadings m r e  introducetl. nlid in the absence of eritlence tending 
to show that  Zillia Ererett  had any interest i n  the notes other than 
that  of a tenant in common she cannot contest hcr husband's right to 
dispose of his interest. Uniler these circumstances the parties chiefly 
interested are the plaintiff and her son, tlic a~s ignor .  The  plaintiff 
offered in evidence a written instrunlent pnrporting to h a ~ e  been signed 
by Alfred T. Erere t t  in which lie "does agree and sell to the plaintiff 
for tlic sum of ninc llundrrtl dollars a11 intress and money due him" on 
tlie notes. This paper m s  rrgistered. and if it  he conceded that  its 
registration v a s  not authorized by Inn or that tlie probate n a s  insuffi- 
cient, there xi as other evidence, n c ~  ertlielcis. nliicli tentled to prore that 
tho >iqliature I r a -  ill A\lfretl'. l ia~idnri t ing : .o 2,. lwtv cen tlirx partie* 
the instrument n-oultl hare  been conipetent eridcnce unlecs otherwise 
inadn~issible. I t s  introduction n-as resisted. n-e presume, on the latter 
ground Tru r ,  it  contailis x pro\ i-ioli that tlic plai~itiff '.agrccz ill c ' i v  
of death return to -1lfred 1'. E ~ c r o t t  her <on the seller. all money. 
moorgue and notes": hut thew tno  partirq are l i ~ i n g  a11i1 Alfred does 
not rcuist the plaintiff'q rccm cry. Tli t  interest, if any. nliicli the neat 
of kin mould I I ~ T - r  in the ~ ~ e n t  of the plaintiff'. death ilir-olres n ques- 
tion not embraced in  the record. Moreover, though thc paper is dated 
16 October, 1025, tllc plaintiff, according to ller tcstiniony, purchased 
her con's interest in tlic. notc.: 011 1 J a n w r y ,  19-3.i. ant1 made the laqt 
payment of $4.30 before thc alleged a~signriicnt Tias executed. When 
suit v a s  brought the notes nc rc  llrltl by Zillia E x t ~ c t t .  A\lfred there- 
fore did not transfer his interest in the notes hy cndorqement. but en- 
dorwment is not the only mode hy which such an  interest may be 
assigned. C. S., 3030. Considering the evidence in tho light most 
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favorable to the plaintiff we conclude that his Honor inadvertently 
dismissed the action. The effect of the decree in the suit for divorce 
and the question of fraud between the assignor and the assignee of the 
notes are matters which must be presented in the orderly course of 
procedure. The judgment of nonsuit is 

Reversed. 

J. R.  NEWBERN r. WESTERX UNION TELEGRAPH GO. 

(Filed 12 September, 1928.) 

Appeal and Erro-Determination and Disposition of Cau,je-- Proceedings 
in Lower Court After Remand-Law of the Case. 

Where it  plainly appears from the pleadings, records and briefs on a 
former appeal to an opinion of the Supreme Court thrit all matters in- 
volved therein had been decided adversely to the appellant except one 
upon w1iic.h a new trial had been ordered, the decision thereon is the  law 
of the case and will not  be considered again ulwn a secon~l  appcnl involving 
them. 

CIVIL ACTION, before Clayton Noore, Special Judge, at June Term, 
1928, of PASQ~OTANK. 

The plaintiff brought an action against the defendrint for damages 
for negligence in the transmission of a telegram for the sale of sweet 
potatoes. 

Issues of negligence, contributory negligence, notice and damages 
were submitted to the jury and answered in favor of the plaintiff. The 
jury awarded $500.00 damages. From judgment upor the verdict the 
defendant appealed. 

dydlett & Simpson f o r  plaintif. 
C. TI' .  T i l l e f f ,  Thompson d Ti'ilson for defendant. 

BROGDEN, J. This cause was considered by the Court, on a former 
appeal, from a judgment of nonsuit, and is reported in 195 N. C., 258, 
where the facts are fully set out. The questions then presented to this 
Court for consideration were thus stated: "The defendmt denied negli- 
gence and set up :  (1) the plea of contributory negligence; and (2))  
that the plaintiff failed to present his claim for damages in  writing 
within sixty days after the alleged message was filed for transmission." 
I n  the former opinion the Court declares: "We think the court below 
was in error in sustaining defendant's motion for judgment as in case 
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of nonsuit under C. S., 367 . . . We do not repeat or  discuss the 
evidence as  the case goes back to the court blow to be tried on the issue 
arising on the pleadings." 

The  pleadings in the former case are identical with those in  the case 
a t  bar and raise issues of negligence, contributory negligence, notice 
and damages. While the opinion discussed the aspect of notice only, a 
consideration of all that was set out i n  the former appeal clearly indicates 
that  the Court was of the oainion. and so decided that  the case should 
be submitted to the jury upon its merits and upon all issues arising 
upon the pleadings. This  conclusion is  fortified by the fact that  de- 
fendant's brief in the former appeal specifically urged the contributory 
negligence of plaintiff as a bar to his right of recovery, because such 
contributory ryegligence "was the proximate cause of the alleged dam- 
ages." Authority was cited in support of the position so taken by the 
defendant. The  former opinion therefore hecornes the law of the case: 
that is to say, "a decision by the Supreme Court on a prior appeal con- 
stitutes the iaw of the case, both in-subsequent proceedings in  the tr ial  
court and on a subsequent appeal." Ray v. Veneer Co., 188 N. C., 414, 
124 S. E., 756; &ifg. Co. v. Hodgins, 192  N. C., 577, 135 S. E. ,  466. 

The  evidence tending to sho~v that  the plaintiff delivered to the car- 
rier sweet potatoes, as specified in the contract, was uncertain, weak 
and hazy, and the jury might wcll h a r e  found that the plaintiff had 
not delivered potatoes of the quality specified in the contract of pur- 
chase. Hoviever, upon a close examination of the testimony in a light 
most favorable to the plaintiff, we cannot say that there was no evidence 
of such delivery. 

N o  error. 

.JOHN A. M A P 0  v. COMMISSIOSERS O F  BEAUFORT COUSTY. 

(Filed 12  September, 1028.) 

Taxation-Constitutional Ilequirements and RestrictioneRight of 
Counties to Issue Bonds Without Approval of Voters under County 
Finance Act. 

Under the  provisions of the hlunicipal Finance Act, ch. 81, Public Laws 
of 1927, by proceedings duly had under proper resolution, a county may 
issue bonds for  funding valid and binding obligations incurred prior to 
1 July ,  1927, for  the necessary expenses of t he  county. 

APPEAL by plaintiff from Small, J., a t  Chambers, Elizabeth City, 8 
August, 1928. From BEAUFORT. 

Civil action to determine the validity of certain proposed bonds of 
Beaufort Couaty. 
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At the regular August, 1928, meeting of the board of commissioners 
of Beaufort County. R resolution n n s  duly adopted, agreeably to the 
provisions of chapter 81, Public 1,an-s of 1927, authorizing the issuance 
of Beaufort County bonds in the cum of $125,000.00 fois the purpose of 
fundilig the out.tanding indebtedncss of said county, esc~lusive of school 
indebtedncss, incurred p r i o ~  to 1 July,  1927, ~vhich  said indebtedness 
11 ns contracted for the necessary expenses of the county. 

Fro111 a judgme~it sustaining a tlem~irrer to the complaint and holding 
the boiids in quebtion to be ral id obligations of Benufort County and 
denying the prayer for i n j u n c t i ~  c relicf, the plaintiff appeals, assign- 
ing error. 

STACY, C. J. -1s the bonds in question are to be ii>uc~d in  accordance 
with the pro~is ions  of the County Filiance Act, chapter 81, Public 
Lans  1927, for the purpose of funding d i d  and bindil~g obligations of 
Benufort County, incurred prior to 1 July ,  1927, for the necessary ex- 
peliscs of tlic county. tlw ~lwcinl  C O U I I T ~  1n1rpo~es appearing from rwo- 
lutions duly adopted, it is difficnlt to perceive upon v-hat ground the 
bonds may be successfully aqsailed in ~ i e w  of our holdings in Commis- 
sioners of S1cDoz1-ell r .  Assell, 194 S. C., 412, 140 S.  E., 34, affirmed on 
rehearing, 195 S. C., 719, 148 S. E., 474, and R. R. v. Cherokee County, 
19.7 S. C., 736 .  143 S.  E.. 46;. On authority of the 1,oltlings in these 
cases, the judgment in  the instant case must be upheld. 

-1ffirmed. 

STATE r. L A R R Y  SETYSOME. 

i Filed 12 September, 192%) 

Criminal Law-..lppeal and Error-Prosecution of Appeal under Rules of 
Court. 

An appeal i t !  f o t m n  prrrcpo. in hy n defendant convicted of a capital 
felony will be docketed and dismissed on motion of the Attorney-General 
when not prosecuted ns required by the rules of Court regulating appeals, 
after an examination of the record for errors appearing on its face. 

Motion by State to docket and dismiss appeal. 

-4ttorney-Gcneral B m n ~ m i t t  and Assistant Attorney-General Nash 
for t h e  State. 
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S T A C ~ ,  C. J. T h i s  mas a cr iminal  prosecution tried upon a n  indict- 
ment found  by  a g rand  j u r y  of W a y n e  County, December Term,  1927, 
(S. v. Sewsome, 195  N. C., 552, 143  S. E., 1 8 7 ) )  charging t h e  prisoner 
with murder  i n  t h e  first degree, and  later  removed to Cha tham County 
for  t r i a l  which was held a t  the  J u n e  Term,  1928, Superior  Court  of said 
county, and  resulted i n  a conrict ion and  sentence of death. F r o m  the  
verdict thus  rendered a n d  judgment  entered thereon, t h e  defendant 
gaTe notice of appeal  t o  the  Supreme Court,  bu t  th i s  h a s  not been 
prosecuted a s  required by  t h e  rules, albeit the  prisoucr was allo~vrtl  to  
appeal  in forma pauperis. S. v. Taylor, 1 9 4  N.  C., 738, 140 S. E., 728. 
T h e  motion of the  Attorney-General t o  docket and  dismiss t h e  appeal  
must  be allowed. S. u. Dalton, 185  N. C., 606, 115  S. E., 881. B u t  th i s  
we do only a f te r  a n  examinat ion of t h e  case t o  see t h a t  n o  error  appears  
on  t h e  face of t h e  record, as  t h e  l i fe  of t h e  prisoner i s  involved. S. v. 
Clyburn, 195 N. C., 618, 143  S. E., 1 2 9 ;  8. 21. Thomas, 195  N. C., 458, 
142 S. E., 474; 8. u. Ward, 180 N. C., 693, 1 0 4  S. E., 531. 

W e  find n o  e r ror  on the  present record. 
Appeal  dismissed. 

l'HORIhS HAILEY v. CITY O F  nTINSTON-SALEM ET AL. 

(Filed 12 September, 1928.) 

1. Taxation-Constitutional Requirements and Restriction+Submission 
to Voter-Municipal Corporations-Cities-Schools. 

Where the charter of a city requires the board of aldermen to establish, 
maintain and support a system of public schools, and to appropriate 
annually for this purpose a certain part of the taxes of the city, and to 
fix the amount of the appropriation. and the charter does not provide 
for the submitting to the qualified voters the question of levying a tax 
for schools, the omission in the act to expressly provide for holding the 
necessary election will not invalidate bonds issued by the city for this 
purpose when the question has been submitted to and approved by the 
voters in an election held under general election laws, the power given to 
the city to maintain schools also giring the implied power to hold the 
necessary election. Const., Art. VII, sec. 7 .  

2. Municipal Corporations-Territorial Extent, Annexation-Vote of 
Those Annexed by Enlargement of City Limits Not Necessary-Con- 
stitutional Law-Schools. 

Where by special act the Legislature grants a charter to an existing 
city, enlarging the city limits to take in territory within one or more 
nonlocal tax districts, i t  is not necessary, nor contrary to the Constitu- 
tion, Art. VI I ,  sec. 7, that  a vote of the people within the added territory 
be had either upon the question of annexing such territory upon the ques- 
2-196 
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tion of levying school taxes therein, the object of the chr~rter being to pro- 
vide for the government, welfare and improvement of the city, and not 
primarily for the mere maintenance of schools. 

3. Same--Enlarging City Limits Not Special Act Chrtnging Lines of 
School Districts. 

Where the Legislature grants a charter to an existing city enlarging 
the city limits to take in territory within a school district, the municipality 
takes control of all matters over which it is given authority, to the ex- 
clusion of other governmental agencies, but this result is not in conflict 
with Art. 11, sec. 29, of the Constitution, prohibiting the Legislatu~e from 
passing any local, private or special act establishing or changing the lines 
of school districts; any change in existing school districts which may 
result being merely incidental to the main purpose of investing the 
inhabitants of the city with control of all municipal matters. 

4. Municipal . C o r p o r a t i o n d o v e m e n t a l  Powers and Functions-Power 
of City to Maintain Schools. 

The power given by C. S., 2832 (Art. 16) to "any city" to acquire. 
establish bnd operate schools applies to any city whether or not it has 
adopted a plan of government under C. S., ch. 56. 

5. Sam-Municipal Purpose. 
Where a city is required by statute to establish, maintain, support, etc., 

its public schools: Held,  necessary buildings are an integral factor in the 
maintenance of the school system, and their construction is a municipal 
purpose. 

APPEAL by plaintiff from a judgment of MacRae, Speck11 Judge, ren- 
dered a t  May Term, 1928, of FORSYTH, on submissioil of controversy 
without action under C. S., 626 et seq. Affirmed. 

The plaintiff is a resident and taxpayer of the city i f  Winston-Salem, 
which is a municipal corporation. The city, the memhers of the board 
of aldermen, the mayor, and the secretary-treasurer'of 'the city are the 
defendants. The material facts are set forth in the agreed case as 
follows : 

3. The defendants are about to issue bonds, of the aggregate face 
amount of $2,500,000, of the city of Winston-Salem, pursuant to the 
provisions of the Municipal Finance Act, 1921, of Nor,:h Carolina, con- 
stituting chapter 106 of the Public Laws of 1921, Extraordinary Session 
of North Carolina, as amended, for the purpose of acquiring, construct- 
ing, reconstructing and enlarging public school buildings in  and for the 
city of Winston-Salem, and acquiring and developing lands for such 
school buildings and acquiring original furnishings, equipment and ap- 
paratus therefor. 

4. An ordinance authorizing the issuance of said bonds was intro- 
duced and adopted at  a meeting of the board of aldei~men of the city 
of Winston-Salem, held on 20 January, 1928. A copy of said ordinance, 
marked Exhibit "A," is hereto annexed and made a part of this agreed 
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case. An ordinance calling a special election on the question of issuing 
said bonds was introduced and adopted by said board on 20 January, 
1928. A copy of said ordinance, marked Exhibit "B," is hereto annexed 
and made a part of this agreed case. L4t said election held pursuant to 
said ordinance, on 6 March, 1928, 1,966 votes were cast in favor of the 
issuance of said bonds and 11 votes were cast against the issuance of said 
bonds. The total number of persons qualified to vote at said election, 
as shown by the registration books, was 2,246. Said board of aldermen 
has canvassed the returns of said election and has judicially determined 
and declared the result of said election. A copy of the minutes of said 
board of aldermen, marked Exhibit "C," is hereto annexed and made a 
part of this agreed case. 

5. The city of Winston-Salem as now constituted exists and is organ- 
ized pursuant to and in accordance with chapter 232 of the Private 
Laws of 1927, which was ratified and took effect on 3 March, 1927. Pre- 
vious to the enactment of said chapter 232 of the Private Laws of 1927, 
said city had existed and been organized pursuant to and in accordance 
with chapter 180 of the Private Laws of 1915, and the acts amendatory 
thereof and supplemental thereto. Section 2 of said chapter 232 of 
the Private Laws of 1927 sets forth the corporate boundary lines of said 
city. The territory included within said corporate boundary lines em- 
braces territory which was not included within the corporate boundary 
lines of said city as set forth in  said chapter 180 of the Private Laws of 
1915, and said territory not embraced within said corporate boundary 
lines as set forth in said chapter 180 of the Private Laws of 1915 was 
added to and made a part of said city either by special or local acts of 
the General Assembly of North Carolina passed subsequent to the enact- 
ment of said chapter 180 of the Private Laws of 1915 or by said chapter 
232 of the Private Laws of 1927. A substantial portion of said added 
territory was added to and made a part of said city by special or local 
acts enacted since 10 January, 1917. Of such territory added since 
10 January, 1917, a portion was at  the time of its annexation to said 
city a part of one or more nonlocal tax school districts and a portion 
was a part of one or more local tax school districts, under the control 
of the county board of education of Forsyth County. No portion of 
said territory annexed to said city since 10 January, 1917, was at  the 
time of its annexation a part of any special charter school district. 

6. Both chapter 180 of the Private Laws of 1915 and chapter 232 of 
the Private Laws of 1927 provide that the board of aldermen of the city 
of Winston-Salem "shall provide for the establishment, continuance, 
maintenance and support of a system of public schools, and for this 
purpose shall annually appropriate a certain part of the taxes of the 
city." 
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The plaintiff prayed that the defendants be enjoined from issuing the 
proposed bonds and that he recover his cost. The prayer was denied, 
the court adjudging that the defendants be not restrained or enjoined 
and that they recover their costs. The plaintiff excepted and appealed. 

Richmond Rucker for plaintiff. 
Fred M .  Parrish for defendants. 

ADAMS, J. At the session of 1927 the General Assembly amended the 
charter of Winston-Salem, defined the corporate limits of the city, and 
provided for its government. Private Laws 1927, ch. 232. I n  section 45 
the board of aldermen is required to make provision for the establish- 
ment, continuance, maintenance, and support of a system of public 
schools; to appropriate annually for this purpose a certain part of the 
taxes of the city, and to ascertain and fix the amount of the appropria- 
tion. The substance of these provisions was included in  the charter of 
1915. Private Laws 1915, ch. 180. The appellant says that section 45 is 
in conflict with Article V I I ,  sec. 7, of the Constitution, s nd therefore in- 
operative for the reason that the maintenance of school3 is not a neces- 
sary expense (Hollowelk v. Borden, 148 N.  C., 255) ; that the charter con- 
tains no provision for submitting to the qualified voterc; of the city the 
question of levying a tax for schools, and that the om~ssion of such a 
requirement invalidates that part of the section which purports to au- 
thorize the levy. His  deduction is that as no means is .srovided for the 
exercise of the power, the power itself must fail. To s u ~ p o r t  this propo- 
sition he cites Gastoltia v. Bank, 165 N.  C., 507. 

I n  that case the decisive fact was that the Legislature had enacted a 
law which upon its face, without providing for a vote of the people, au- 
thorized the aldermen of Gastonia to issue bonds for improving the 
streets, etc., and for erecting graded school buildings; and the Court held 
that as the erection of schoo1,buildings is not a necesrlary expense, so 
much of the act as authorized the sale of bonds for this purpose was 
invalid because the act did not require submission of thcb question to the 
qualified voters. No election had been held and the will of the voters 
had not been ascertained. But in  the case at bar an election was duly 
conducted and the qualified voters with substantial unanimity approved 
the issuance of bonds. The language used in Gastonia v. Bank, supra, is 
not to be given a strictly literal meaning; it must be considered in con- 
nection with other decisions. For example, in Bank v. Comrs., 116 
N.  C., 339, 363, it was insisted that it is as essential tc the validity of 
bonds that the Legislature in express terms should authorize the election 
and specifically require the votes of a majority of the qualified voters 
as  that it should authorize financial aid from the town Disapproving 
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this contention the Court remarked: "It is admitted to be an essential 
prerequisite to the validity of such bonds that  the Legislatuke should 
grant  the power to aid, and that  the majority of the qualified voters 
should signify their approval by their ballots cast. The machinery for 
ascertaining the will of the electors is a secondary consideration. The  
main purpose was to prohibit the imposition of a tax for certain objects 
without the assent of a majority of the qualified voters. . . . Where 
legislatire sanction is given and the will of the majority of qualified 
voters is actually ascertained, it is certain that  the danger line has not 
been crossed, so as to wrongfully subject municipalities to the burden of' 
a debt for any purpose except necessary expenses. Thc imperative re- 
quirement of the Constitution is  that  there shall be a coucurrence of the 
legislative and the popular will, the former evidenced by a grant of 
authority to vote, the latter by the record that  a majority of the quali- 
fied voters have cast the ballots i n  favor of creating the debt. Whether 
the legislative purpose is expressed or may be fair ly implied from the 
language of the statute, is immaterial (1 Dillon, supra, see. 89 (55) ; 
Clark c. Des X o i n e s ,  8'7 Am. Dec., 423)) as i s  the question whether the 
election is conducted under statutes passed for the particular purpose, 
or, i n  the absence of such special provision, under the general election 
law enacted for the town or for counties generally, so that the sense of 
the voters is  unquestionably and fairly ascertained. The  pover to sub- 
scribe being given, the fa i r  implication was that the Legislature intended 
that the use of the machinery provided generally for taking a vote to 
authorize the borrowing of money might be used. The principle of 
strict construction is  never 'carried to such an  unreasonable extent as to 
defeat the legislative purpose fairly appearing upon the entire charter 
or enactment.' I f  the special provision for holding an  election in a 
town or county fails to provide in detail the mode or what is i n  common 
parlance called the machinery for conducting it, it  must be inferred that  
the Legislature intended that  general election laws might be resorted to, 
to fill i n  the hiatus, and not that  the legislative will should be thwarted 
or defeated by any such omission." 

The Muuicipal Finance Act expressly confers upon cities and towns 
the power to issue their negotiable bonds for any purpose for which they 
may raise or appropriate money, except for current expenses ( 3  C. S., 
2937), and i t  irnpliedly confers the power to hold the necessary election. 
I t  is the machinery which is of '(secondary consideration." The simple 
omission from the act of an  express provision for holding an election 
cannot defeat the will of the qualified voters expressed in the manner 
prescribed under a n  implied power conferred by the law. 

The plaintiffs second position i s  th is :  that  the charter of the city 
conflicts with Art. VII ,  see. 7, because i t  attempts to annex to the city 
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the territory of one or more nonlocal tax dishicts without permitting 
the voters in the annexed territory to vote either upon the question of 
annexing such territory or upon the question of levying school taxes 
therein. We may avoid confusion on this point by keepmg in  mind the 
distinction between statutes which control in  the creation and consolida- 
tion of school districts and legislative authority to enlrrrge the bound- 
aries of a municipal corporation. I n  Coble v. Comrs., 18% N. C., 342, we 
adverted to the distinction, saying that if the corporate limits are 
extended the inhabitants of the annexed territory, regardless of their 
will, must share the burdens of the entire municipal ty. Dillon on 
Municipal Corporations, Vol. 1, sec. 106. The object of ihe charter is to 
provide for the government, welfare and improvement of the city and 
not exclusively or primarily for the mere maintenance of schools. I n  
our opinion the two objections set forth under the firsi, assignment of 
error are without substantial merit and should be overruled. 

I t  is contended that the charter is at  variance with Article 11, sec- 
tion 29, of the Constitution which declares, "The General Assembly 
shall not pass any local, private, or special act or resolution . . . 
establishing or changing the lines of school districts." 'We regard it as 
obvious that the incorporation of the city of Winston-Salem is not 
synonymous with the creation of a school district within the meaning of 
this section of the Constitution. The word "district" as used in the 
public school law is defined in  3 C. S., 5387. The definition was probably 
framed in view of the distinction between school districts and taxing 
districts. Coble v. Comrs., supra. Art. 11, sec. 29, applies to the former 
but not to the latter. Harrington v. Comrs., 189 N. C., 572. As a rule 
school districts are created by the county board of education. C. S., 
5480. I t  is true that the boundaries of a "district" may be coterminous 
with those of a city or town (3  C. S., 5387), but i t  does not follow that an 
act extending the limits of a city or town in which public schools may 
be maintained is necessarily a special act establishing or changing the 
lines of school districts in violation of the constitutional provision. Here 
the annexed territory was added to and made a part of the city by 
special or local acts of the Legislature and not by the b o u d  of aldermen 
upon petition of the voters. When a new governmental agency is es tab  
lished by the Legislature, such as a municipal corpol-ation, it takes 
control of all the affairs over which it is given authority, to the exclu- 
sion of other governmental agencies. Gunter u. Sanfcrd, 186 N. C., 
452. The primary purpose of the Legislature in granting the charter 
was to invest the inhabitants of the city with the control of all matters 
of municipal concern. The charter does not purport to deal with the 
question of establishing a special charter district or a n t y  other district 
mentioned in 3 C. S., 5387, or with the question of changing the lines of 
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school districts; and any change that  may have been made in  this respect 
was a mere incident i n  the accomplishment of the primary purpose of 
the Legislature. The  decision in Brown v. Comrs., 173 N. C., 598, has 
direct bearing upon this question. There i t  is said that  the framers of 
this amendment (Art. 11, see. 29)  no doubt intended to leave intact the 
long recognized and salutary power of the Legislature to supervise and 
control the financial affairs of the municipalities of the State, and that 
as the bond issue was the direct object of the legislative act, a provision 
that  the proceeds of the bonds should be used for road purposes did not 
bring the act within the prohibition of the constitutional amendment. 
This case and the authorities therein cited present cogent reasoning 
against the appellant's position. 

I t  is provided in  C. S., 2832 (Art. 16)  that  any city shall have 
the right to acquire, establish, and operate . . . schools. The  ap- 
pellant contends that  this section is not available to the defendant for 
the reason that  section 2786 (Art. 15) declares that  all the provisions of 
ilrticle 15 shall apply to all cities and towns whether they have or have 
not adopted a plan of government under C. S., ch. 3, and that  this pro- 
vision necessarily implies that  the power granted by section 2832 relates 
only to cities and towns which have adopted such a plan. That  the 
latter section applies, as in express words i t  declares, to "any city," 
seems to have been assumed in  Henderson c. Ilrilmington, 1 9 1  S. C., 
269, and the conclusion that  it should be so applied is in accord with our 
construction of the statute. The  bonds are not to be used in  the rnainte- 
nance of schools partly within and partly without the city, and for this 
rcason Hood 2'. Sutton, 175 N. C., 98, is not in point. 

The  appellant takes the additional position that  the erection of build- 
ings for schools is not a municipal purpose for which the Legislature 
may authorize a city to issue bonds. The  grant of power to acquire, 
establish, and operate schools (see. 2832) is by implication the grant  of 
such power as is necessary to exercise the power expressly granted. This 
section is a t  least permissive, but the charter of the city is mandatory: 
"the board of aldermen shall provide for the establishment, continu- 
ance, maintenance, and support of a system of public schools." This 
mandate and the express direction that  the board shall annually appro- 
priate a par t  of the city taxes for the designated purpose manifestly 
contemplate the acquisition or erection of such buildings as may be 
necessary for the continuance and maintenance of the schools. Neces- 
sary  buildings are a n  integral factor i n  the maintenance of the school 
system and their construction under the facts here presented is  clearly 
a municipal purpose. I t  is not necessary to review the numerous cases 
which are cited in  the brief of the appellees as having direct relation to 
the subject. The  judgment is  

Affirmed. 
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SAVINGS BANK AND TRUST COBIPANY ET AL. v. C. I-[. BROCK AND 

E. F. AYDLETT, TRUSTEE. 

(Filed 12 September, 1928.) 

1. Mortgages-Construction and Operation-Parties Secured. 
Where contemporaneously with a deed to lands a purchase-money mort- 

gage or deed of trust is given to the grantor the title rasses eo instanti 
to the mortgagee or trustee for the security of the note to which the deed 
is secondary, and this right attaches in favor of a third person who under 
agreement of the parties advances the money for the payment of the 
purchase price to the amount of the money so advanced by him. 

2. Mortgages-Construction and Operation-Lien and Priority-Regis- 
tration. 

A purchase-money mortgage given simultaneously wit11 a deed to lands 
is regarded as but a single transaction and vests the equity of redemp- 
tion in the grantee of the deed subject to the security title of the grantor, 
and does not require registration except as to purchasers for value and 
creditors of the grantor in the deed. 

APPEAL by defendants from Bumhill, J., at  May 'Term, 1928, of 
CURRITUCK. N O  error. 

Civil action to have deed of trust executed by P. T. Owens to H. G. 
Kramer, trustee, declared a first lien on land described in  the complaint, 
prior to the lien of a deed of trust subsequently executed by the said 
P. T. Owens to E. F. Aydlett, trustee, upon the ground that  the con- 
sideration for the note secured by the deed of trust to Kramer, trustee, 
was in part  purchase money for the land conveyed theretly and for other 
relief. The deed of trust to Aydlett, trustee, although subsequently 
executed, was registered prior to the deed of trust to G a m e r ,  trustee. 
Both deeds of trust were registered prior to the registrai ion of the deed 
under which P. T.  Owens, the grantor, derived title to the said land. 

From judgment upon admissions in  the pleadings, and upon the 
verdict, declaring that  the deed of trust to Kramer, trustee, has priority 
over the deed of trust to Aydlett, trustee, defendants appealed to the 
Supreme Court. 

McMublan & LeRoy for plaintiffs. 
Ehvinghaus & Hall for defendants. 

CONKOR, J. Some time prior to 26 November, 1924, P. T. Owens, a 
resident of Currituck County, Nor th  Carolina, entered into negotiations 
with defendant, C. H. Brock, a resident of Elizabeth City, i n  Pasquo- 
tank County, North Carolina, for the purchase of land situate in Curri- 
tuck County, and owned by the said Brock. The said I3rock agreed to 
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sell the said land to the said Owens, for  the sum of $10,000, the said 
purchase price to be paid in cash, upon delivery of the deed conveying 
the said land from the said Brock to the said Owens. 

Thereafter, upon the application of the said P. T .  Owens, the plain- 
tiff, Savings Bank and Trust  Company, agreed to lend to the said Owens 
the sum of $10,000, to be applied by him in  payment of the purchase 
price f o ~  the land which the said Brock had agreed to sell and convey 
to the said Owens. I t  was agreed by and between the said Owens and 
the said plaintiff, that  the said loan should be secured by a first mort- 
gage or deed of trust on the land to be conveyed to the said Omens by 
the said Brock, and on other lands then owned by the father of the said 
Owens. I t  was also agreed that  a note for the sum of $15,000 should be 
executed by the said Owens, payable to plaintiff, Savings Bank and 
Trust  Company, and that  said note, executed by the said Owens as 
principal, and his father as surety, and endorsed by certain named per- 
sons, should be secured by a deed of trust to H. G. Kramer, trustee. I t  
was agreed that  the consideration for this note should be (1)  the loan 
of $10,000, to be applied by Owem to the payment of the purchase 
price for the land, which was to be conveyed to him by defendant, C. H. 
Brock, and ( 2 )  the loan of $5,000, to be applied by Owens to the pay- 
ment of his note, for  said amount, then held by said Sarings Bank and 
Trust  Company. 

Pursuant to this agreement the said note and deed of trust, both 
dated 26 November, 1924, were drawn. Both were duly executed and de- 
livered on 2 December, 1924, in Elizabeth City. Contemporaneously 
with the delivery of said note and deed of trust, the said C. H. Brock 
del iv~red to the said P. T .  Onens a deed conveying to him the land 
described in the complaint. Thereupon the said P. T .  Owens delivered 
to the said Brock his check for $10,000, drawn on the plaintiff Savings 
Bank and Trust  Company, in payment of the purchase price for the 
land conveyed by the deed from C. H. Brock to P. T.  Omens and by the 
deed of trust from P. T .  Ovens to H. G. Kramer,  trustee. This check 
was paid by the plaintiff, Savings Bank and Trust  Company, out of the 
proceeds of the note secured by said dred of trust. At the time C. H. 
Brock received the check from P. T .  Owens, and a t  the time the said 
check mas paid by the Savings Bank and Trust  Company, C. H. Brock 
knew that  P. T .  O ~ e n s  had procured a loan from the Sarings Bank 
and Trust  Company, with which to pay the purchase price for the land, 
upon the agreement that  said loan should be secured by a first mortgage 
or deed of trust on the land. 

Thereafter, pursuant to an  agreement entered into by and between 
P. T .  Owens and C. H. Brock, on 2 December, 1924, the date of the 
transaction by which the land was conveyed by Brock to Owens, and by 
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Owens to Kramer, trustee, to wit, on 9 December, 192~L, P. T. Owens 
delivered to C. H. Brock a deed of trust executed by P. T.  Owens and 
his wife, by which the land was conveyed to defendant, E .  F. Aydlett, 
trustee, to secure a note theretofore executed by P. T. Owens and pay- 
able to C. H. Brock, for the sum of $3,098.38. 

The deed by which the land was conveyed by C. H. Brock to P. T. 
Owens was dated, executed and ackno~ledged on 2 Decc:mber, 1924; it 
was delivered by Brock to Owens on the same day; it was probated by 
the clerk of the Superior Court of Currituck County, anc! filed for regis- 
tration with the register of deeds of said county on 27 December, 1924. 

The deed of trust from P. T.  Owens to, H .  G. Kramer, trustee, secur- 
ing the note for $15,000 to the Savings Bank and Trust Company, dated 
26 November, 1924, was executed, acknowledged and delivered on 
2 December, 1924; it was probated by the clerk of the Superior Court of 
Curqituck County and filed for registration with the register of deeds of 
said county on 15 December, 1924, twelve days prior to the registration 
of the deed from C. H. Brock to P. T.  Owens, conveying to him the land 
described therein. 

The deed of trust from P. T. Owens to E. F. Aydlett, trustee, secur- 
ing the note for $3,098.38, to C. H. Brock, dated 2 December, 1924, was 
executed, acknowledged and delivered on 9 I)ecember, 1924; it was pro- 
bated by the clerk of the Superior Court of Currituck County and filed 
for registration with the register of deeds of' said countjr on 13 Decem- 
ber, 1924, fourteen days prior to the registration of the deed from C. H. 
Brock to P. T. Owens, conveying to him the land descriked therein, and 
two days prior to the registration of the deed of trust from P. T. Owens 
to 11. G. Kramer, trustee, securing the note to plaintiff. Savings Bank 
and Trust Company. 

Upon the foregoing facts, admitted in th'e pleadings and established 
by the verdict, the court was of opinion "that the lien created by the 
deed of trust to Kramer, trustee, is superior to and has priority over 
the lien created by the said deed of trust to Aydlett, trustee, and that 
defendant Brock is estopped to dispute the priority of said lien." 

I t  was therefore "ordered, decreed and adjudged that the plaintiffs 
(Savings Bank and Trust Company, and I[. G. Kramw, trustee) are 
entitled to and have the first lien upon the property described in section 
two of the complaint, and in said deed from Brock to Owens.'' I t  was 
further ordered, decreed and adjudged that the land be sold, and that 
out of the proceeds of the sale, after the payment of the costs and ex- 
penses of the same, the sum of $10,000, with accrued interest, be paid to 
the plaintiff, Savings Bank and Trust Company, and that the balance, 
if any, be paid to defendant, C. H. Brock. Since the coinmencement of 
this action the deed of trust executed by P. T. Owens to E .  F. Aydlett, 
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trustee, has been foreclosed, by sale of the land described in the com- 
plaint, under the power of sale contained therein, and defendant, C. H. 
Brock, as the purchaser a t  said sale has become the owner of said land, 
subject to the lien, if any, of plaintiffs, by virtue of the deed of trust 
from Owens to Kramer, trustee. 

I n  Chemica~l Co. v. Walston, 187 N .  C., 817, 123 S. E., 196, it is said 
by this Court that "it is generally held that when a vendor conveys prop- 
erty and simultaneously takes back a mortgage to secure the payment of 
all or a part of the purchase price, and such mortgage is at  once regis- 
tered, the title to the property conveyed does not rest in the purchaser 
for any appreciable length of time, but merely passes through his hands, 
without stopping and vests in the mortgagee. During such instantaneous 
passage no lien of any character held against the purchaser, dower or 
homestead right, can attach to the title superior to the right of the 
holder of the purchase-money mortgage." This principle is founded 
not upon any supposed equity favoring a purchase-money mortgagee, 
but "simply upon the ground that the two instruments, having been 
executed simultaneously are regarded in law as concurrent acts or as 
component parts of a single act." 

The refusal of the court to allow defendants' motion for judgment as 
of nonsuit, and the judgment rendered upon the admissions and upon 
the verdict would be clearly supported by this principle, if the deed 
from Brock to Owens, and the deed of trust from Owens to Kramer, 
trustee, which were executed and delivered, concurrently, and as a single 
transaction, had been registered at  the same time, and the deed of trust - 
to Kramer, trustee, at least to the extent of the purchase money ad- 
vanced by the plaintiff, Savings Bank and Trust Company, would be 
clearly superior to the deed of trust executed by Owens to Aydlett, trus- 
tee, to secure a preexisting debt due by Owens to Brock. F& th; prin- 
ciple is applicable, qot only where the vendor or grantor in the deed 
takes a mortgage or deed of trust to secure purchase money, but also 
where a third party advances the money to pay the purchase price for 
the land conveyed to the mortgagor, and takes a mortgage or deed of 
trust to secure such advances, contemporaneously with the execution and 
delivery of the deed. W e d  v. Cmey, 125 N. C., 356, 34 S. E., 506, 
41 C. J., 531, sec. 472. The effect, therefore, of the deed from Brock to 
Owens, and of the deed of trust from Owens to Kramer. trustee-both, 
upon the facts appearing in  the record, being component parts of a 
single act-was to vest the title to the land, theretofore owned by Brock, 
in Kramer, trustee, to secure the payment of so much of the amount of 
the note payable to Savings Bank and Trust Company as was advanced 
by the said Savings Bank and Trust Company and applied to the pay- 
ment of the purchase price for the land conveyed by Brock to  Omens. 
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The title which thus rested in  Kramer,  trustee, mas good as against 
Brock, and those claiming under him, except as purchisers for value 
from or as creditors of the said Brock, without registration of the deed 
from Brock to Owens, and of the deed of trust from Owens t o  Kramer,  
trustee. P r o f i f  v. In.surance Go., 176 h'. C., 680, 97 S. E., 635. No title 
rested in  Owens, by reason of the deed to him from Brozk delivered on 
2 December, 1924, upon which a lien of any character, by reason of a 
docketed judgment against h im or of a registered mortgage or deed of 
trust executed by him, could attach, superior to the lien upon the land 
for the purchase money, by reason of the deed of trust to Kramer,  
trustee. V e i l  T .  Casey, supra. Although the deed from Brock to 
Owens, and the deed of trust from Owens to Kramer, trustee, were not 
registered prior to the registration of the deed of trust to Aydlett, 
trustee, securing the note executed by Owens and held by Brock, no lien 
mas acquired upon the land by reason of the deed of t r ~  st from Owens 
to Aydlett, trustee, superior to the title which vested in Kramer,  trustee, 
by reason of the deed of trust to h im f rom Owens, which was esecuted 
and delivered coi~temporaneously with the execution and delivery of the 
deed from Brock to Owens. The  Savings Bank and Trus,t Company, by 
reason of the title which vested in Kramer,  trustee, hacr a lien on the 
land described in the complaint, for  the amount loaned by said com- 
pany to Owens, and applied by him to the payment of the purchase 
money for the land. This lien is superior to the lien created by the 
deed of trust from Owens to Aydlett, trustee, securing payment of the 
note to Brock. 

Upon the registration of the deed from Brock to Owens on 27 Decem- 
ber, 1924, the liens upon the land conveyed thereby to Owens, by reason 
of the deeds of trust theretofore executed by him, both of which had 
been previously registered, attached a t  once, and simultaneously, to the 
title which rested i n  Owens by reason of said deed, J o h n s o n  v.  Leavitt, 
188 S. C., 682, 125 S. E., 490. The title in Owens, however, was sub- 
ject to the lien of the plaintiff, Savings Bank and Trust Company, for 
the purchase price for the land, by reason of the deed of trust to Kramer, 
trustee. This lien was superior to the lien of the defendant, Brock, by 
virtue of the deed of trust to Aydlett, trustee. Priori ty of registration 
did not determine priority of lien, upon the facts admittcld in the plead- 
ings and established by the verdict. 

There is  no error in the judgment based upon the holding that  upon 
the facts on this record, the lien of the plaintiffs is superior to the lien 
of the defendants to the extent of the amount loaned by plaintiff, Sav- 
ings Bank and Trust  Company, to Owens and applied by him to the 
payment of the purchase price for the land conveyed by :3rock, notwith- 
standing the order i n  which the respective deeds of trust were regis- 
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tered. Whether or not the defendant, C. H. Brock, is estopped, i n  the 
absence of fraud, from disputing the priority of the lien created by the 
deed of trust to Kramer, trustee, over the deed of trust to Aydlett, 
trustee, under which he claims, need not be decided. I t  is well settled 
in this State that  no notice, however full and formal of the prior execu- 
tion of a deed, a mortgage or deed of trust, n.hich has not been duly 
registered, v-ill dispense with such notice by registration. The  uniforni 
and insistent enforcement of this principle is essential to the preserra- 
tion of the integrity of our statutes relative to registration of deeds, mort- 
gages and deeds of trust. It, however, has no application upon tlie facts 
on this record. The  judgment is affirmed. There is 

No error. 

WACHOVIA B A S K  A S D  1'ItCST COMPAST, ADXISISTRATOR C .  T. A. OF 

-i. L. STEVENSON, r. J O E  STEVENSOS ET AI.. 

(Filed 13 September, 1925.) 

Wills-Construction-Estates and Interests Created. 
A devise and  bequest of testator 's  real  :ind l~ersnnal  prollcrty to his wifv 

fo r  life, nit11 direction t h a t  a t  her  tlr:ttl~ the  entire r i t a t e  he convcrtctl 
into cash and the  l~rocceds gn in remainder to his nntl licr l~ ro the r s  a i d  
sisters if living, atid if not, to t l ir ir  legal reprevlitatire.:: Held. the 
contingency upon which the  f'unrls in retnaindrr vests is the death  of the 
life tcnant.  the  brothers nnd sisters of the testator xncl liis wife l i ~ i l i ~ :  
a t  the  termination of the  life estatc taking per capita ant1 t11c lean1 
representatives of those wlio hat1 ~ ? r e ~ i o u s l y  died taking {I,',' st irpcs.  

BHOGDES, J . ,  c o ~ ~ c i ~ r r i l i g .  

APPEAL by Joe Stevenson and J. C. Salley, defendants, from S f a c k ,  J . ,  
at November Term, 1927, of FORSYTH. Affirmed. 

TIr. L. 1T7ilson, 0. E.  S) tolv ,  IT7. R. B a d g e f f ,  Geo. C .  S r e e f r n ,  G m w s  d 
G r a c ~ s  and F. L. TVebsfer f o r  nppellarzts. 

Geo. 0. B e q c  f o r  R. C. Tl'righ f s  and W i l l  TT'righfs, a n d  C.  Rende  
Jolznson for T .  TV. T e r r y .  

E f i r d  & L i i p f e r f  and  R a p e r  & R a p w  for J .  J .  X o c k .  

XDAAIS, J. A. L. Stevenson died on 17 February, 1925, leaving a will 
which thereafter was duly admitted to probate in Forsyth County. H e  
left surviving him a widow. now deceased, but no children. The plain- 
tiff is the administrator of his estatc, with the mill annexed; the de- 
fendants are legatees and devisees or distributees and heirs a t  law of the 
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testator and of his deceased wife. The suit is prosecuted as an application 
to a court of chancery for the purpose of determining and identifying 
the beneficiaries described in the fifth item of the will. Freematn v. Cook, 
41 N. C., 373; Alsbrook d. Reid, 89 N .  C., 151; Bank v. Alexumder, 188 
N.  C., 667; Ernul v. Ernul, 191 N .  C., 347; Bank z. Edwards, 193 
N. C., 118. 

Items 1 and 5 are as follows : 
Item 1. I will and devise to my beloved wife, Emma A. Stevenson, all 

my real estate and personal property of every description whatsoever to 
have and use the same during her natural lifetime with full power to 
dispose of such real estate and personal property or money as may be 
necessary for her comfortable maintenance and support, except such 
disposition of my property as is hereinafter made and set out in 
this will. 

Item 5. At the death of my wife I will and devise that my entire 
estate, real and personal, be converted into cash, and after the payment 
hereinbefore enumerated, that is $2,000 to the Board of Provincial 
Elders of the Moravian Church and the further sum of $2,500 to be 
paid to the Board of Trustees of the 4th Street Christian Church, that 
all the funds arising from said sale be distributed as follows: To my 
brothers and sisters, if living, if not living, to their legal representatives; 
to the brothers and sisters of my wife if living, or if not living to their 
legal representatives. 

I n  construing the fifth item the trial judge held that ~t was the inten- 
tion of the testator that all the property therein described should be 
converted into cash and that the proceeds, after deduction of the pay- 
ments therein directed, should be distributed per cap it^ among the liv- 
ing brothers and sisters both of the testator and of his deceased wife 
and per stirpes among the legal representatives of the deceased brothers 
and sisters of the testator and of his deceased wife. Joe Stevenson and 
J. C. Salley, respectively a brother and a sister of the testator, excepted 
and appealed. I t  will be seen, therefore, that the question is whether 
the judgment shall be affirmed or whether under the t e rns  of item 5 the 
living brother and the living sister of the ttatator are eltitled to all the 
property in  controversy. 

As the first item passes a life estate (Carroll v. Herring, 180 N .  C., 
369)) it is necessary to inquire whether the limitation after the life 
estate set out in item five is vested or contingent-that is, whether the 
"brothers and sisters" or "their legal representatives" :ire determinable 
at  the death of the testator or at  the death of the life tenant; and t h t  
answer depends upon the question whether the words "if living" relate 
to the first of these events or to the second. I f  the words of survivor- 
ship are to be referred to the death of the testator, the remainder is 
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vested; if they are to be referred to the death of the life tenant the 
remainder is contingent. I n  C i p p s  v. Wolcot, 56 Eng. Reports, 613, 
it was said that  if no special intent be found in  the will the survivor- 
ship will be referred to the period of division; that  if no previous 
interest is given, the period of division is the death of the testator and 

'1OUS the survivors at  his death mill take the ~ i ~ h o l e  legacy; but if a prex ' 
life estate is given the period of division is the death of the life tenant 
and the survivors a t  such death will take the whole legacy-the enuncia- 
tion of a principle which has often been applied in our own decisions. 
Joz~rdun v. Green, 16 N .  C., 271; Knight v. Knight, 56 N.  C., 167; 
Vass c. Freemun, ibid., 221; Bri f ton T. Niller, 63 N .  C., 268; Robzn- 
son u. XcDiarmid, 87 N .  C., 455; Wise v. Leonhardf, 128 N. C., 289; 
Jenkins v. Lambeth, 172 N .  C., 466. 

The clause construed i n  Wit ty  v. Wit ty ,  184 N .  C., 375, contained a 
devise of land to the testator's wife for life, with a provision that in  the 
event of the wife's death or of her second marriage the devised land 
should be sold by public auction to the highest bidder and the proceeds 
divided among the testator's heirs. I t  was held that  the will imported a 
division among those who were the heirs of the testator at  his death, 
though they were not to enjoy the actual possession during the lifetime 
of the mother. The opinion, however, points out the distinction between 
the clause therein construed and devises in mhich the testator vests the 
ulterior disposition after a particular estate in persons surviving or 
living a t  the death of the first taker, or in mhich he indicates a purpose 
to postpone the limitation until the expiration of the particular estate. 

I n  Gill v. Weaver, 21 N.  C., 41, the facts were that the testator had 
given his property to his wife for  her sole use until his youngest living 
child should be of age, provided his wife lived. I f  she died before the 
youngest child was of age the property was to be divided among all his 
living children, with one exception, and if she lived until the event 
occurred she mas to have an  equal share of the estate. I t  was held that 
the testator had put the wife and the children on the same footing and 
that the share of a daughter who had died pending the event did not 
survive to her personal representative. I n  a later case (Sainderlin v. 
Deford, 47 N .  C., 75) the principle was applied to contingent remaindcr- 
men who represented a class. I t  was intimated, if not decided, that 
where the gift is to children who shall survive a given event the death 
of any child pending the contingency has the effect of striking the name 
of the deceased child out of the class of presumptive objects, so that such 
an interest could not devolve upon the deceased child's representatives. 
Gill v. Weaver, supra, is cited as authority for this position, but in that 
case Ruf in ,  C. J., remarked that the trstator had forgotten to provide 
for the death of a child learing issue-the very event for which, it is 
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contended, the testator provided i n  the case at  bar. So i t  has been held 
that a legacy to the children of A. i s  a gift to the children in esse at  the 
death of the testator, and that a legacy to a class subject to a life estate 
vests in the persons composing the class a t  the testator's death, not abso- 
lutely, but subject to be opened so as to make room for all persons com- 
posing the class not only at  the testator's death, but at  the falling in of 
the intervening estate. Xason v. White, 53 K. C., 421; Biddle v. Hoyt, 
54 N.  C., 160; Hawkins 2.. Euerctf, 58 S. C., 42; Chambers c. Payne, 
59 N. C., 276; Lumber Co. I . .  Herm'ngton, 183 N .  C., 85 

Considered in the light of these decisions the words "lf living,'' i n  the 
fifth item of the will, are manifestly referable to the death of the life 
tenant. Jessup v. ATizon, 193 N. C., 640; Knight v. Knighf,  supra. 
The remaining question is  whether the surrirors of the class take the 
devised property or whether the interest of nny decease11 member of the 
class passes to his legal representatives. The answer is given in  Xercer 
G .  Downs, 191 N .  C., 203. There the devise was in these words: "I give 
and devise to my beloved wife, Rosa N. Nercer, the ;ract of land on 
which I now reside, containi!lg fire hundred acres, mom or less, for her 
lifetime, and at  her death t o g o  to our surviving children or their heirs." 
I t  was held that the testator had in  mind the possibility that  one or 
more of his children might die during the lifetime of his wife and pro- 
vided for such contingency by giving the share of such deceased child 
to his or  her heirs; and that  if any child should die b(3fore the mother 
thc remainder to such child would be at  an  end and arother remainder 
to the heirs would be substituted therefor, the remainderman thus sub- 
stituted taking directly from the devisor and therefore by purchase and 
not by descent. This principle controls in  the disposition of the present 
appeal. As we construe the fifth item the testator intended that the 
"funds arising from the sale" should be distributed pt:r capita among 
such of his o ~ v n  brothers and sisters and those of his wife as were living, 
and pel. sti?*pes among the legal representatives of such :IS mere deceased, 
at the ternlination of the particular estate. The judgment is 

Affirmed. 

BROGDEX, J., concurring: The dncisions are to the effect that where 
an ultimate estate in expectancy is limited to a class of persons, to take 
effect upon the happening of a contingency, and there a18e persons in esse 
answering the description when the contingency happws, the law im- 
mediately calls the roll of the class, and those who answer, alone can 
take. Gill v. Weaver, 21 N .  C., 41; Sanderlin v. Defo~d,  47 N .  C., 74; 
Xnight v. Knight, 56 N .  C., 167; Hawkins v. Everett, 58 N. C., 42; 
G7issom v. Parish, 62 N.  C., 330; Rritfon v. Miller, 63 K. C., 270; 
Vise  v. Leonhardf, 125 N .  C., 289, 38 S. E., 892; Ccoley v. Lee, 170 
x. C., 18, 86 S. E., 720; Witty  v. TlTiff!j, I84 N. C., 37i,  114 S. E., 482. 
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But this rule requires that the class of persons, alone to take, be 
plainly designated and definitely described. Demil v.  Reid, 71 Md., 187: 

Here, the limitation is not so clear, nor the circumscription of the 
class so definite, as to exclude the legal representatives of deceased 
brothers and sisters, either of the testator or of his wife, from sharing in  
the estate, even though there may be living brothers and sisters of the 
testator and of his wife capable of taking in  their own right at  the ter- 
mination of the particular estate. I n  this respect the decision in Fulton 
v. Waddell, 191 N. C., 688, 132 S. E., 669, may be apocryphal or of 
doubtful authority, and to the extent that i t  does not accord with the 
decisinn in  the instant case, it should be regarded as disapproved. 

CORNELIA T. JESSUP AND JOSEPH T. NIXON v. THOMAS NIXON. 

(Filed 12 September, 1928.) 

Descent and Mstribntiol.--Rights m d  Liabilities of Heirs and Distribntees 
-Debts of Intestate and Encumbrances on Property-Setting Aside 
Foreclosure for Irregularity-Executors and Administrators. 

After the death of a deceased intestate mortgagor, his heirs at law 
take his lands only when there is a suffiaiency of his estate to pay his 
debts, and where the mortgage has been foreclosed in accordance with 
the power of sale contained in the instrument and a deed made to the 
purchaser, the heirs at law, to be entitled to have the deed set aside for 
irregularity of sale, must show a sufficiency of assets to pay creditors in 
order for them to recover the land, and an issue aptly tendered to estab- 
lish the necessary facts under the evidence, when refused by the court, 
entitles the grantee in the deed to a new trial. 

STACY, C. J., dissents; CONNOB, J., not sitting. 

APPEAL by defendant from Clayton Moore, Special Judge, at April 
Term, 1928, of PERQUIMANS. New trial. 

Ehringhaus & Hall and McMullan $ LeRoy for plaintiffs. 
Thompm & Wilson, Whedbee & Wh,edbee, S .  C. B r a p w  amd Ward & 

Grimes for defendunt. 

CLARKSON, J. This action has been twice before this Court-186 
N. C., p. 100; 193 N. C., p. 830. On the second appeal i t  was said: 
"The defendant's exception to the refusal of the trial court to grant his 
motion for judgment as of nonsuit was duly presented on the original 
hearing, but was not sustained. Certain peremptory instructions were 
held to be erroneous. Hence, the necessary effect of the rulings was to 

3-196 
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remand the cause for a new trial, the appeal being from a judgment 
rendered on a verdict of the jury, and the demurrer to ;he evidence not 
being sustained." 

The record discloses: That Francis Nixon, Jr., dild on or about 
80 March, 1896; that he left surviving him his widow, Susan Nixon, 
and the following children, to wit : Cornelia T. Nixon (now the  lai in tiff, 
Cornelia T. Jessup), six years of age, the plaintiff Joseph T. Nixon, 
four years of age, and Kate H. Nixon, three years 01' age; and that 
thereafter and within ten lunar months after the death of said Francis 
Nixon, Jr., there was born to the said Susan Nixon another child, named 
Francis Nixon; that this child Francis Nixon and Kate H. Nixon died, 
and that upon their death there descended to and vested in the plaintiffs 
as their sole heirs at law, all the rights, title and interest, legal and 
equitable, of the said Francis Nixon and the said Kate 11. Nixon, in and 
to the lands of their father, comprising two tracts-one tract known as 
"The Gum Pond Land," containing 104 acres of land more or less, and 
the other tract containing 28% acres more or less. 

That shortly after the death of the said Francis Nixon, Jr., the de- 
fendant, Thomas Nixon, was duly appointed and qualified as adminis- 
trator of his estate, and that subsequently thereto the said Thomas Nixon 
was further appointed and qualified as guardian of the plaintiffs, and of 
the said Kate H. Nixon (Francis Nixon, the posthumous child, having 
died), children of the said Francis Nixon, Jr., deceased; that some time 
prior to his death, to wit, on or about 23 September, 1889, the said 
Francis Nixon, Jr., together with his wife, Susan Ninon, in  order to 
secure the payment of the sum of $350 executed to Lk. David Cox a 
mortgage upon his lands, the same as before mentioned, which is duly 
recorded in the registry of Perquimans County, and that shortly after 
the death of the said Francis Nixon, Jr., to wit, on 1 July, 1896, the 
said David Cox did, pursuant to a sale a t  the courthouse door in said 
Perquimans County, execute a deed for said lands to the defendant, 
Thomas Nixon, which said deed is  duly recorded in the registry of 
Perquimans County in  Book XX, p. 457. At the auction sale defendant, 
Thomas Nixon, purchased the land at  $675, subject to the rights of 
dower of Susan Nixon and the homestead rights of the minor children 
of Francis Nixon, J r .  The plaintiffs contended that said deed executed 
as aforesaid by Dr. David Cox to the defendant was valid and effective 
to pass and transfer to the defendant all the legal estate in said land 
of the said Dr. David Cox as mortgagee, but that same was invalid and 
ineffective to pass to the said defendant the equitable estate of the plain- 
tiffs and their deceased brother and sister, or any part  thereof, for that 
(1) said sale pursuant to which said deed was execuied was had and 
made without the notice of sale and advertisement required by the terms 
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and provisions of the said mortgage, and (2)  said land was sold at  said 
auction sale subject to the dower right of said Susan Nixon, widow of 
Francis Nixon, Jr., deceased, and subject further to the homestead 
rights of the children of the said Francis Nixon, J r .  

This action was brought on 11 August, 1921, after a lapse of some 
twenty-five years, and after defendant had been in  possession of the land 
in controversy since July 1, 1896, to set aside the deed "be adjudged and 
declared a nullity" from the mortgagee, Dr. David Cox, to the defendant, 
Thomas Nixon, Jr., for irregularity in  the sale. I n  the action, as re- 
ported in  186 N. C., at p. 101 : "the jury found as to the third issue that 
the fair market value of the land at  the time of the sale was $1,250." 
This Court, a t  p. 103, said: "The estate of the mortgagor was settled 
and the report filed and recorded 30 July, 1897, which showed that after 
payment of the mortgage debt the assets were $611.49, and the indebted- 
ness was $1,156.78, the creditors receiving a dividend of 53 per cent. 
The plaintiffs must show that the assets of the estate were sufficient to 
pay his debts before they could ask the court to decree that they recover 
this land and its rents when the creditors had not been paid in full. 
The reservation of the homestead was to the detriment solely of the 
creditors and not of the heirs at  law. I n  H i g h i t h  v. Whitehurst, 120 
N. C., 123, where the land was purchased by the administrator, the 
Court held that as the land brought full value and the price paid, which 
the creditors (as in  this case) had ratified by accepting the proceeds 
which, together with the other assets, were not sufficient to pay the debts 
of the estate in  full, the heirs never had any legal right to the land nor 
any equitable ground upon which to have the sale set aside or to have 
the purchaser declared a trustee for them. This has been followed in  
Russell v. Roberts, 121 N. C., 322; Winchester v.  Winchester, 178 
N. C., 483. The dower of the widow is not involved as she is not a 
party to this action." 

This is "the law of the case." Mfg. Co. v. Hodgins, 192 N. C., p. 577; 
Newbern v. Telegraph Co., ante, 14. The defendant tendered in  the 
court below the following issue: 'What  was the fair  market value of the 
said land, subject to the dower right of the widow of Francis Nixon, 
deceased, subject further to the homestead rights of his children, on 
1 July, 1896, the day of its sale under the said mortgage to David Cox?" 
This issue the court below declined. Defendant duly excepted and 
assigned error. We think the court below should have submitted the 
issue and the evidence bearing on the issue. 

For the reason given, there must be a 
New trial. 

STACY, C. J., dissents. 
CONNOR, J., not sitting. 
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WILSON W. RICKS v. THE ROCKY MOUNT SAVINGS AND TRUST 
COMPANY, THOS. H. BATTLE, H. E. RREWER, A. P. THORP AND 

T. E. RICKS, AS TRUSTEES OF THE ESTATE OF R. H. RICI:~, DECEASED. 

(Filed 12 September, 1928.) 

Will-Rights and Liabilities of Deviseee and Legatees-General Devises 
and Bequests. 

A legatee, ordinaiily, is not entitled to compensation for loss he may 
hare sustained by reason of the diminution of the value of his legacy 
or for his failure or inabilit~ to collect the purchase price thereof. 

APPEAL by plaintiff from Bwmhill ,  J., at Chambers, 16  June, 1928. 
From NASH. Affirmed. 

T.  T .  T h m e  and G. M .  Fountain for plaintiff. 
Battle d Window for defendant. 

PER CURIAM. The court below rendered the following judgment: 
"The court having heard argument and fully considered same, is of the 
opinion that the defendant trustees have no power under the provisions 
of the will referred to upon the facts alleged i n  the complaint and ad- 
mitted in  the answer to make compens~.tion to the plaintiff for any loss 
he may have sustained by reason of diminution of the value of his legacy, 
or his failure or inability to collect the purchase price t,hereof. Where- 
fore, the plaintiff's action is dismissed, the court in  its discretion direct- 
ing that the defendants, out of the trust estate, pay the cost thereof." 

From a careful reading of the record, the will of It. H. Ricks and 
codicils, and briefs of the parties, we think the judgment of the court 
below correct. The judgment is 

Affirmed. 

MRS. LILLIE B. PARKS, ADMINI~TBATRIX OF L. C. PARKS, v. SANFORD 8 
BROOKS, INC., ET u. 

(Filed 12 September, 1928.) 

1. Mastm and 5ervantMsat.r'~ Liability for Injuriea to S e r v a n t S a i e  
P h e  to Work. 

Evidence that the plaintiff's intestate, while worki~ig on a platform 
26 inches wide, fell into a river and was drowned, by reason of his saw 
"pinching," and throwing him off his balance, is not rufficient to estab- 
lish negligence on the part of the master in not furn:ishing him a safe 
place to work, and defendant's motion for judgment rLs of nonsuit was 
properly allowd. 
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2. Same--Evidence of Safe Place to Work. 
Whether or not the place at which plaintiff's intestate was at work was 

unsafe is a question for  the jury, and the opinion of witnesses on this 
question is properly excluded. 

APPEAL by plaintiff from Barnhill, J., at May (Special) Term, 1928, 
of CHOWAN. Afirmed. 

Civil action to recover damages for wrongful death of plaintiff's 
intestate. 

From judgment dismissing the action as of nonsuit, at  the close of 
plaintiff's evidence, plaintiff appealed to the Supreme Court. 

H. R. Leary and McMudlan d2 LeRoy for plaintiff. 
Ehringhaus d2 Hall for defendants. 

PER CURIAM. I n  her complaint plaintiff alleges that the death of her 
intestate was caused by the negligence of defendants, in that they failed 
to exercise due care to furnish her intestate a reasonably safe place in 
which to work as an employee of defendant, Sanford & Brooks, Inc., 
under the supervision of the other defendants, the general manager and 
foreman of their said codefendant. 

The evidence offered by plaintiff fails to sustain this allegation. I t  
appears from said evidence that plaintiff's intestate, while at  work on a 
bridge over the Chowan River, fell from said bridge into the river and 
was drowned. Deceased was standing on a platform, 26 inches wide, 
sawing a plank in order to fit i t  around a pile. His  saw "pinched," 
causing deceased to lose his balance and to fall off the platform into the 
river. The evidence tends to show that the fall was due to an accident, 
and not to any negligence on the part of defendants, or either of them. 
There was no error in allowing defendants' motion for judgment as of 
nonsuit upon the evidence offered by plaintiff. 

Nor was there error in the ruling of the court sustaining objections' 
by defendants to testimony offered by plaintiff as evidence of defend- 
ants' negligence. Whether or not the place at  which plaintiff's intestate 
was at  work, when he fell into the river, was unsafe, because of the negli- 
gence of defendants, was the question to be passed upon by the jury; 
the opinion of the witnesses with respect to this matter was not compe- 
tent as evidence upon the issue, and was properly excluded a s  evidence. 
Wilson v. Suncrat Lumber Co., 186 N. C., 56, 118 S. E., 797. 

The judgment dismissing the action as upon nonsuit is 
Affirmed. 
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NORTH CAROLINA CORPORATION COMMISSION v. BANK O F  HYDE,  
BRANCH BANK AND T R U S T  COMPANY, RECEIVER. 

(Filed 12 September, 1928.) 

Appesl and Erro1~Review-Burden of Showing Error. 
The burden of showing error on appeal to the Supreme Court is on th? 

appellant. 

APPEAL from Barnhill, J., at May Term, 1928, of HYDE. Affirmed. 

Ehringhaus & Hall and C. B. Spencer for appellant. 
Miley C. Glovler and Finch & Ramd for appellee. 

PER CURIAM. C. L. Bell, clerk of the Superior Court of Hyde County 
made a motion in  the above-entitled cause "to have a. certain sum of 
money, to wit, $2,172.78, on deposit in the defunct Bitnk of Hyde d e  
clared a trust fund and a preferred lien against the assets of the Bank 
of Hyde and an order directing that same be paid as a preferred claim." 

I n  the findings of fact by the court below it appears that "Trial by 
jury was expressly waived and the parties agreed that the court should 
hear and determine the facts as well as the law and enter such judgment 
as to him should appear proper. After hearing the evidence offered by 
the petitioner, the court found as a fact that the deposit made by the 
petitioner was not such a special deposit as entitled the petitioner to 
priority in  payment out of the assets of the defunct bank, and entered 
judgment accordingly." 

The court below found the facts upon which i t  based its judgment. 
The burden is on appellant to show error. 

From a careful reading of the record and the authormities cited in the 
briefs, we are of the opinion that the judgment below must be 

Affirmed. 

FOREMAN-BLADES LUMBER COMPANY V. T U N I S  HEADING 
AND STAVE COMPANY. 

(Filed 12 September, 1928.) 

Venue--Nature or Subject of Action. 
An action for wrongful conversion of severed timber is not removable 

as a matter of right to the county in which the land from which the trees 
were severed is situated. 
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APPEAL by defendant from Barnhill, J., at March Term, 1928, of 
PASQUOTANK. 

W .  D. Boone for appellant. 
McMullan & LeRoy for appellee. 

PER CURIAM. As we interpret the amended complaint the alleged 
cause of action is the wrongful conversion of timber, situated on land in 
Gates County, after the trees had been cut and sawed into lumber. I n  
apt time the defendant made a motion to change the place of trial from 
Pasquotank to Gates. C. S., 470; Dixon v. B a r ,  158 N. C., 341. The 
motion was denied, and the defendant excepted and appealed. The judg- 
ment denying the motion is free from error. Cedar Works v. Lumber 
Co., 161 N. C., 604. Judgment 

Affirmed. 

NETA EDWARDS v. JOEL T. MATTHEWS, ExECUTOB OF E. D. Bass, 
DECEASED. 

(Filed 12 September, 1928.) 

Executors and Administrate-Allowance and Payment of Claim* 
Claims Against Decedent for Services Rendered-&uasi-Contrac* 
Quantum M d t .  

Where the plaintiff declares upon an express contract with defendant's 
intestate she is not precluded from recovery upon quantum meruit for 
services rendered three years before intestate's death when the evidence 
supports the claim and there is no relationship between the decedent and 
the plaintiff to raise the presumption that the services were gratuitously 
rendered. 

APPEAL by defendant from Daniels, J., at January Term, 1928, of 
NASH. No error. 

Civil action to recover for services rendered by plaintiff to defend- 
ant's testator. 

By its answer to the first issue the jury found that defendant's tes- 
tator did not enter into the express contract with plaintiff, as alleged 
in  her complaint. 

From judgment on the verdict that defendant is indebted to plaintiff 
upon a quantum memit  for such services, in the sum of $2,100, defend- 
ant appealed to the Supreme Court. 

Austin & Davenport fm plaintiff. 
L. T. Vaughn, W. M. Person and I. T. Valentine for defendant. 
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PEB CURIAM. Defendant's exception to the submission of the fourth 
issue, to wit: "Is the defendant indebted to the ple.intiff upon the 
quantum meruit for services rendered?" cannot be sustained. 

I n  her complaint plaintiff alleged an express contract by which de- 
fendant's testator promised and agreed to compensate her liberally for 
the services rendered by her. She relied upon this contract as the 
foundation of her cause of action. However, her failure to prove the 
express contract did not preclude her recovery for the services which 
the evidence shows that she rendered to defendant's testator upon a 
quantum meruit. There was no relationship between plaintiff and de- 
fendant's testator from which a presumption arises that the services 
were gratuitous. Lowrie v. Oxendine, 153 N.  C., 268, 69 S. E., 131. 
There was no error in the submission of the fourth issue. Stokes v. 
Taylor, 104 N. C., 394, 10 S. E., 566, 13 C. J., 750, sec. 910. 

Recoverv was limited. under instructions of the court. to services ren- 
dered d u r h g  three yea;s immediately preceding the cieath of defend- 
ant's testator. Assignments of error based upon exceptions to the ad- 
mission of evidence cannot be sustained. The evidence was properly 
submitted to the jury and is sufficient to sustain the vermdict. There are 
no assignments of error based upon exceptions to the ch,nge. The judg- 
ment is affirmed. There is 

No  error. 
- 

BRANCH BANKING AND TRUST COMPANY, GUARDIAX OF ETHEL LEE 
PETWAY, V. R. L. BRINKLEY, ADMINIST~~~MR OF THE ESTATE OF JACK W. 
MONTAOUE. 

(Filed 19 September, 1928.) 

Inemc-Right to Proceeds upon Death of Beneficiary-Descent and 
Distribution. 

Where a soldier insured under the provisions of the War Insurance Act 
names his brother and sister as beneficiaries in the policy, and is killed 
in action, leaving him surviving the brother and sister, and aunts and 
uncles, and shortly after the insured's death his brothelm is killed, leaving 
the sister his next of kin, and certain payments are made to the sister 
under the terms of the policy, and she dies, leaving her surviving a 
daughter: Held, upon the death of the insured his personal property 
descends immediately to the brother and sister as his next of kin, and, 
upon the death of the brother, the sister takes the whole interest as dis- 
tributee and not as beneficiary, and upon her death the interest descends 
to her daughter as heir at law, to the exclusion of the aunts and uncles. 

CIVIL ACTION, before Midyette, J., at May Term, 1928, of WILSON. 
The judgment contains all the essential facts and was as follows: 

"This cause is heard a t  the May Term, 1928, of the Superior Court of 
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Wilson County, before his Honor, G. E. Midyette, Judge, holding the 
courts of the Second Judicial District, and is heard on the motion of 
the plaintiff for judgment on the pleadings. 

From the complaint and the answer the following facts are admitted, 
and all other facts of the complaint are admitted: 

1. That the plaintiff herein is the duly appointed guardian of Ethel 
Lee Petway, a minor, residing in Wilson County. 

2. R. L. Brinkley is the duly appointed and qualified administrator 
of the estate of Jack W. Montague, who was killed in action on Sep- 
tember 26, 1918, while serving as a soldier with the American Army in 
France. 

3. That prior to the death of Jack W. Montague, he applied for and 
there was issued to him by the Bureau of War Risk Insurance of the 
Treasury Department of the United States of America, War Risk 
Insurance in the amount of $10,000, payable to his brother John M. 
Montague and his sister, Walina Petway, in an equal amount, in 
monthly installments as provided by the *\cts of Congress relating to 
War Risk Insurance. 

4. John M. Montague, one of the beneficiaries under said certificate 
of insurance, who was also a soldier with the American Army in France, 
died of wounds received in action on 6 October, 1918, and by reason 
of his death Walina Petway, under and subject to the provisions of the 
Acts of Congress, became solely entitled to all of the benefits of said 
certificate of insurance on the life of Jack W. Montague. 

5. Jack W. Montague was survired by his brother, John M. Monta- 
gue, who died on 6 October, 1918, leaving as his next of kin Walina 
Petway, and by Walina Petway, who was after the death of John M. 
Montague sole next of kin to Jack W. Montague. 

6. He  was survived by certain uncles and aunts. 
7. Walina Petway died intestate in Wilson County, in 1924, survived 

by her daughter and sole next of kin, Ethel Lee Petway, who was born 
after the death of Jack W. Montague and John 3f. Xontague. 

8. That the Bureau of MTar Risk Insurance has paid to R. L. Brink- 
ley, as administrator of the estate of Jack W. Montague, to be admin- 
istered according to the laws of intestacy of North Carolina, the com- 
muted value of the certificate of insurance on the life of Jack W. Mon- 
tague, and the administrator has in hand at this time, belonging to the 
said estate, a sum of money of approximately $7,434.19. 

9. There are 110 unpaid debts of the estate of Jack W. Montague, and 
the amount now on hand with the administrator belongs to the proper 
distributees of the said Jack W. Montague. 

The court is of the opinion that the estate in the hands of the ad- 
ministrator should properly be distributed to Branch Banking and 
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Trust Company, guardian of Ethel Lee I'etway, daughter of Walina 
Petway, to the exclusion of the uncles and aunts of Jack W. Xontague. 

Thereupon, by the court, it is ordered, considered, adjudged and 
decreed that R. L. Brinkley, administrator of the estate of Jack W. 
Montague, do pay unto Branch Banking and Trust Company, guardian 
of Ethel Lee Petway, the net amount remaining in his hands, belonging 
to the estate of Jack W. Xontague, after the paymert of the cost of 
this action, including an allowance to be hereafter made for the use of 
his attorney in defending this action, and for doing such other acts and 
things as may be necessary and proper for said attorney to do to prop- 
erly safeguard the interest of all parties hereto. 

For the protection of the administrator and his surety, the court, of 
its own motion, suggests that the administrator note his exception to this 
order and perfect an appeal to the Suprenie Court of North Carolina, 
being moved to do so by reason of the fact that the que3tion of law pre- 
sented in this cause has not heretofore been determined by the courts of 
this State in so far as the same has come to the attention of this court." 

W .  A. Lucm and Manning & Manning for plaintiff. 
Connor & Hill for defenhnt .  

BROCIDEN, J. The question is this: Under the Wai' Insurance Act, 
Title 38, chapter 10, section 514, U. S. Code Annotated, are the dis- 
tributees of a deceased soldier to be ascertained at the time of his death 
or at the time of the death of the beneficiary named in the certificate of 
insurance ? 

The act referred to provides in section 514 thereof, E.mong other pro- 
visions, as follows: "If the designated beneficiary does not survive the 
insured or survives the insured and dies prior to receiving all of the two 
hundred and forty installments or all such as are payable and applicable, 
there shall be paid to the estate of the insured the pre,3ent value of the 
monthly installments thereafter payable, said value to be computed as 
of date of last payment made under any existing award." 

The statute mentioned has been arnended from time to time, but these 
amendments are not pertinent to this appeal. 

Jack W. Montague received war risk insurance in tho sum of $10,000, 
payable to his brother, John M. Montague, and his sister, Walina Pet- 
way. The insured was killed in action on 26 September, 1918, while 
serving as a soldier with the American Army in Fran2e. His brother, 
John M. Montague, one of the beneficiaries named in ~ a i d  certificate of 
insurance, died of wounds received in action on 6 October, 1918. There- 
fore the insured, Jack W. Montague, was survived by his brother, 
John M. Montague, and his sister, Walina Petway. It does not appear 
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that either the mother or father of the insured was alive at the time of 
the death of the insured. John M. Montague, who died of wounds on 
6 October, 1918, left no children, or widow, or father, or mother, and 
his next of kin was his sister, Walina Petway. After the death of Jack 
W. Montague the Bureau of War Risk Insurance paid to Walina Pet- 
way the monthly installments according to said certificate of insurance 
until the death of said Walina Petway in 1924. Walina Petway left 
her surviving as her sole next of kin a daughter, Ethel Lee Petway, who 
was born after the death of the insured. After the death of Walina 
Petway, to wit, on 4 September, 1925, the defendant, R. L. Brinkley, 
was duly appointed and qualified as administrator of Jack W. Montague, 
the insured. The Bureau of War Risk Insurance has paid to said ad- 
ministrator the balance due under said certificate of insurance, amount- 
ing to $7,889.00. The uncles and aunts of said insured claim the fund, 
and the plaintiff, the guardian of Ethel Lee Petway, claims the fund. 
The uncles and aunts of the insured assert that, upon the death of the 
beneficiary, Walina Petway, the fund became payable to the "estate of 
the insured." The guardian of Ethel Lee Petway asserts that the 
"estate of the insured," with reference to those entitled as distributees 
thereof, should be ascertained as of the death of the insured and not as 
of the death of the beneficiary. 

The identical question presented has been decided by the courts of 
last resort in Iowa, Maryland, Texas, and Wisconsin, and also by the 
Supreme Court of the United States. I n  re Pivonkds Estate, 211 
N.  W., 246; I n  re Jacobs'+Estate, 136 Atlantic, 536; Battaglia v. Bat- 
taglia, 290 S. W., 296; I n  re Singer's Estate, 213 N .  W., 479; White v.  
U. S., 70 L. Ed., 530. 

The principle of law governing the question is thus stated I n  re 
Jacobs' Estate, supra. "The distributee of the estate of George Mitchell 
Jacobs, under our statutes, was his mother, as he was not survived by 
his father, and had no descendants. The vested right of the mother to 
the estate of her intestate son was not affected by the fact that she died 
before the estate was administered, or that she was the recipient, during 
her life, of payments under the contract of insurance from which the 
only asset of the estate was derived. I f  she had not been named as 
beneficiary to that extent in the policy, it would hardly be contended 
that her death, subsequent to that of her eon, extinguished the interest 
which she had acquired in his estate as sole distributee under our 
statute. . . . I n  our opinion, the fund for distribution must follow 
the course which the statute defines, and be paid to the personal repre- 
sentative of the decedent's mother, who became entitled to his estate 
under the explicit prorisions of the law." 
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Again, i n  the Battaglia case, supra, the Court said:  "Upon the death 
of Chas. W. Battaglia, his father, under the retroactive feature of the 
law of 4 March, 1925, thus occupied as to the insurance the dual capacity 
of beneficiary and sole heir a t  lam of the insured. H 1 s  right as b e n e  
ficiary did not destroy or in any wise impair any right which he had as 
heir a t  law. Whatever right he had as an heir passed upon his death 
to his sole heir, the appellant herein." 

The  Singer case, supra, holds: ('The whole amount clf the policy not 
having been paid to the beneficiary, the estate of the deceased was aug- 
mented by the present worth of future payments. When this sum was 
paid to the administrator under the law, i t  must be distributed to his 
heirs as of the date of his death." 

Also in Pivonh-a.'s Estate, supra, the Court said:  ('The estate of the 
insured came into being as the estate of a deceased person instantly 
upon the death of such deceased person. The heirs of a decedent are, 
under the lams of this State, to be determined by ascertaining upon 
whom the law casts the estate immediately upon the death of an  ancestor. 
Whether or not the estate of the soldier was in process of administra- 
tion prior to the death of the beneficiary is quite immaterial." 

Applying these principles of law to the facts disclosed by the record, 
i t  is clear that, under our statute of distribution, the n m t  of kin of the 
insured at  the time of his death in  1918, were his brother John and his 
sister Walina, and that the personal property of said dwedent vested in  
said next of kin immediately upon his death. John died of wounds a few 
days after his brother Jack, leaving as his sole next cf kin his sister, 
Walina Petway. Walina Petway therefore took the es,ate not as bene- 
ficiary, but as distributee under the lams of North Carolina then in 
force. I t  necessarily follows that  the child of Walina Petway, the 
plaintiff i n  this action, is entitled to the whole fund to the exclusion of 
uncles and aunts. 

Affirmed. 

W. T. HINNANT r. S .  A. BOYETTE. 

(Filed 19 September, 1925.) 

1. JudgmentConclusiveness of .4djudication-Interloc~utory Judgments 
-Issues. 

When, in an action to recover the purchase price of goods sold and de- 
livered, the plaintiff alleges the purchasc~ of an inveutory of articles, 
giving a list of them, which the defendant denies, but alleges that only 
a part of the articles were purchased, not by him but by his son who had 
fully paid for them and, under order of court, a recei~er was appointed 
to take possession of the goods, and the defendant rctained possession 
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under the further terms of the order, by filing a bond securing the pay- 
ment of ary judgment the plaintiff might recover in the action, whether 
the jury found the sale to hare been made to the defendant or to his son, 
and the order provides that the son might be made a party: Held ,  the 
terms of the order, unevcepted to by defendant and under which he has 
proceeded, are binding upon him, and, in the action, issues as to purchase 
either by the defendant or his son should be submitted to the jury, and 
the court's refusal to submit such issues upon the application of the 
plaintiff entitles him to a new trial. 

When the issues in controversy raise the question as to whether the 
plaintiff sold certain goods to the defendant or to his son, the son is at 
least a proper party to the action, and should be made a party defendant 
before the trial of the action. 

APPEAL by plaintiff from Nuna, J., at  February Term, 1928, of 
JOHNSTON. New trial. 

Action to  recover for goods sold and delivered under contract between 
plaintiff and defendant. 

I n  his complaint plaintiff alleged that  pursuant to a contract entered 
into by and between plaintiff and defendant, on or about 7 December, 
1925, he sold and delivered to defendant certain articles of personal 
property, described in an inventory thereof, attached to and made a 
par t  of the complaint; that  defendant agreed to pay to plaintiff, i n  cash, 
upon the completion of said inventory, as the purchase price of said 
articles, the amount shown thereby as the value of said articles, plus 
7% per cent; that  before the completion of said inventory, and while 
same was being taken, defendant paid to plaintiff the sum of $1,500.00, 
on account of said purchase price; that  upon the completion of said 
inventory, the articles shown therein were delivered to defendant, and 
that  thereafter defendant, although retaining possession of said prop- 
erty, declined and refused to pay to plaintiff the balance due on said 
purchase price, to wit, the sum of $2,960.81. 

Plaintiff demands judgment that  he recover of defendant the sum of 
$2,960.81, with interest and costs, and prays that  a receiver be appointed 
by the court to take possession of the articles of personal property, 
included in  said inventory, and now in possession of defendant, and 
that  said receiver be directed to sell the same under orders of the court, 
and apply the proceeds of said sale as payments on said judgment. 

Defendant, in his answer, denied that  he had purchased from plaintiff 
the articles of personal property as alleged in  the complaint, and also 
denied that  he  had paid any sum to plaintiff on account of the purchase 
price for same. H e  denied that  said articles of personal property were 
delivered to h im by plaintiff, or that  same were in his  possession. De- 
fendant alleged that  his son, Willie Boyette, entered into a contract with 
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plaintiff by which he purchased a portion of said articles of personal 
property included in the inventory, and that his said eon had paid to 
plaintiff the full amount of the purchase price for the articles of per- 
sonal property sold and delivered by plaintiff to his said son. 

After the filing of the complaint and answer, the cause came on for 
hearing before Sinclair, J., upon plaintiff's motion for the appointment 
of a receiver, in accordance with the prayer in the cemplaint. Upon 
facts found at said hearing, an  order was made appointing a receiver, 
and authorizing said receiver, upon the execution of a bond in the sum 
of $4,000.00, to take possession of "the property described in the inven- 
tory attached to the complaint, and now in the possession of S. A. 
Boyette and Willie Boyette, and situate and being in the filling station 
and garage formerly owned by plaintiff in the town c~f Micro." The 
said order contains the following claim: 

"It is further ordered, considered and adjudged that upon the execu- 
tion of bond by defendant, S. A. Boyette, in  the sum of $4,000.00, con- 
ditioned upon the payment of such judgment as p1ain;iff may recover 
for said goods as shown by said inventory attached to the complaint, 
upon the final adjudication of said cause, whether the jury should find 
that said sale was made to the defendant, S. A. Boyette, as alleged in  the 
complaint, or to the said Willie Boyette, as alleged in said defendant's 
answer, then and in  that event the receiver herein appointed is directed 
to deliver to the defendant the property described in said inventory 
attached to and made a part of the complaint in  this cause, and there- 
upon, i t  is ordered that the receiver and his bondsman be discharged 
from all liability on said receiver's bond. 

"This cause is continued for further hearing and orders. 
"Plaintiff has leave to make Willie Boyette party defmdant." 
Thereafter, a bond executed by defendant, S. A. Bogette, with P. A. 

Boyette as his surety, in  the sum of $4,000.00, and conditioned as r e  
quired by said order, was filed in this cause. Said bond has been lost 
from the papers in this cause, but it was agreed on .;he argument in  
this court that the bond as appears in the record is sub'3tantially a copy 
of the bond filed by the defendant. Upon the execution of said bond, 
and pursuant to the terms of the order made by Sinclair, J., the articles 
of personal property included in the inventory attached to and made a 
part of the complaint, were not taken into possession by the receiver. 

Willie Boyette, son of defendant, has not been made a party de- 
fendant. 

At  the trial the following issues were submitted to the jury: 
"1. Did the defendant, S. A. Boyette, contract to buy from plaintiff 

the property described in the complaint, a t  the price and upon the 
terms alleged in the complaint ? Answer : 
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"2. I f  so, what amount is plaintiff entitled to recover of the defend- 
ant, S. A. Boyette? Answer: . . .  . ... 7, 

The jury, having answered the first issue "No," under instructions of 
the court, did not answer the second issue. 

From judgment upon the verdict, plaintiff appealed to the Supreme 
Court. 

Albert M.  Noble and Battle & Winslow for plaintiff. 
Paul D. Grady and J .  Ira Lee for defendant. 

CONKOR, J. The issues submitted to the jury a t  the trial of this 
action arise upon the pleadings; answers to these issues would be de- 
terminative of plaintiff's right to recover upon the cause of action 
alleged in the complaint. However, the contro~~ersy between the parties 
has been limited by the order of Sinclair, J., to which defendant did not 
except. Having failed to except to this order, defendant is deemed to 
have consented thereto; he is bound by its terms. Bryson v. R. R., 141 
N. C., 594, 54 S. E., 1-34. Defendant, by the execution of the bond, 
availed himself of the provisions of the order, and thereby precluded 
the receiver, appointed by the court, upon plaintiff's motion, from tak- 
ing possession of the property. The property, by virtue of the order and 
the bond, remained in the possession of defendant and his son, Willie 
Boyette. Defendant agreed to pay such judgment as plaintiff might 
recover upon the trial, whether the jury should find that he was the 
purchaser, or whether the jury should find that his son was the pur- 
chaser. Defendant thus. in effect. s t i rdated that the issues to be sub- 

d l  

mitted to and passed upon by the jury should involve only the amount 
which plaintiff was entitled to recover by judgment against either the 
defendant or his son. At the trial, by virtue of the order of Sinclair, J., 
the matter in  controversy between the parties was the subject-matter of 
the contract, and not the parties theretb. 

Plaintiff contends that he sold and delivered all the articles included 
in the inventory attached to the complaint; defendant contends that 
plaintiff sold only such portion of the said articles as plaintiff has been 
paid for. Issues involving these contentions are the proper issues, under 
stipulation of the parties. Issues, substantially similar to the issues 
tendered by plaintiff, and refused upon objection of defendant, should 
be submitted to the jury. 

Leave was given plaintiff in  the order of Sinclair, J., to make Willie 
Boyette a party defendant. H e  is at  least a proper party, and should 
be made a defendant, prior to the trial of the action. 

For errors with respect to the issues, there must be a 
New trial. 



I N  T H E  SUPREME COURT. 

THE FARMERS BANKING AND TRUST COMPANY, OE TARBOBO, N. C., 
FINANCIAL AGENT OF EDGECOMBE COUNTY, NORTH CAROLIXA, v. THE 
COUNTY OF EDGECOMBE, NORTH CAROLINA. 

(Filed 19 September, 1928.) 

Municipal Corporations-OfRcers, Agents and Employeal--Banks Acting 
as County Treasurers-Contracts--Const itutional Law. 

Where the office of county treasurer has been abolish~?d and a bank or 
trust company has been appointed under the provisions of C. S., 1389, to 
perform the duties of treasurer, and receive as compensation the profits 
of the moneys deposited by the county arising in the course of the bank's 
business as such, the arrangement so made is not a coutract between the 
county authorities and the bank contemplated by the provision of the 
Constitution prohibiting the impairment of the obligations of a contract, 
but the obligations arise by statutory provisions relating to public mat- 
ters within legislative control, and the contention of the bank is untenable 
that the county may not at a later date, under authority of statute, 
require it to give bonds for the protection of the public funds, or to pay 
interest on the daily average balance. Public Laws 192'7, ch. 146, sec. 19. 

APPEAL by plaintiff from X i d y e t t ~ ,  J., at Chambers in Nashville, 
3 May, 1928. From EDQECOMBE. 

Controversy without action, submitted on an agreed statement of 
facts, to determine the right and duty of the board of commissioners of 
Edgecombe County, under section 19, chapter 146, Public Laws 1927, 
to require the plaintiff to furnish surety bonds and pay 2% interest on 
the average daily balance during each calendar month of all moneys or 
deposits held by it as financial agent of the county. 

The facts, so far  as essential to a propel- understanding of the legal 
question involved, may be abridged and stated as follows: 

1. Pursuant to the provisions of chapter 142, Public Laws 1913, and 
chapter 458, Public Lams 1915, now C. S., 1389, the b3ard of commis- 
sioners of Edgecombe County duly abolished the office of treasurer of 
said county, and on the first Monday in December, 1916, and biennially 
thereafter, appointed a solvent bank or trust company a3 financial agent 
of the county to perform the duties theretofore devolving upon the 
treasurer. 

2. The Farmers Banking and Trust Company, of Tarboro, N. C., was 
duly appointed financial agent of Edgecombe County on the first Mon- 
day in December, 1926, for the ensuing term of two yjars, which said 
term will not expire until December, 1928. This appointment was 
accepted, personal bonds mere executed, and the plaintiff duly entered 
upon the discharge of its duties as such financial agent. 

3. Agreeably to the provisions of section 19, chapter 146, Public Laws 
1927, the board of commissioners of Edgecombe County, by resolution 
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duly adopted, 3 October, 1927, designated the Farmers Banking and 
Trust Company, of Tarboro, N. C., as the official depository of the 
funds of the county and called upon said depository to furnish a surety 
bond, as required by said section, and also a surety bond to cover the 
county school funds as provided by 3 C. S., 5619, and specified that said 
.depository should pay interest on county deposits at the rate of 2% per 
annum computed on the average daily balance during each calendar 
month. 

Compliance with this resolution has been refused by the plaintiff. 
The court being of opinion that the board of commissioners was 

within its rights in adopting said resolution, entered judgment, in accord- 
ance with the agreement of the parties, that the plaintiff should abide 
by the terms thereof and comply therewith. 

Plaintiff appeals, assigning error. 

Geo~ge X. Fountain for plaintiff. 
Henry C. B0urn.e and Battle & Winslow for defendanf. 

STACY, C. J. I t  is provided by C. S., 1389, that when the office of 
county treasurer is abolished, by the commissioners of any of the coun- 
ties designated therein, and in  lieu thereof one or more solvent banks or 
trust companies located in the county is appointed as financial agent of 
the county, ('such bank or trust company shall not charge nor receive 
any cornpinsation for its services, other than such advantages and benefit 
as may accrue from the deposit of the county funds in the regular course 
of banking." Having been appointed financial agent of Edgecombe 
County for a term of two years under the provisions of this statute, it is 
the pisition of the plaintiff that the commissioners may not thereafter 
and during said term, under sanction of legislative authority, change 
the terms of its appointment by demanding the execution of surety 
bonds and exacting the payment of 2y0 interest on public deposits, with- 
out 5rnpairing t i 0  ~bl<~;tions of the contract" within the meaning of 
the constitutional provision on the subject. The ~os i t ion  is untenable. 
The terms of plaintiff's appointment are not fixed by contract with the 
commissioners of the county, but by the statute under which the ap- 
pointment was made. Comrs. v. Steadman, 141 N .  C., 448, 54 S. E., 
269; Mid v. Ellington, 134 N.  C., 131, 46 S. E., 961; S.  v. Bank, 194 
N. C., 436, 140 S. E., 38. 

The contract clause of the Constitution of the United States, S r t .  I, 
sec. 10, as interpreted in a number of decisions, is restricted to engage- 
ments, or contracts, '(which respect property, or some object of value, 
and confer rights which may be asserted in a court of justice." Dart- 
mouth College case, 4 Wheat., 518. I t  has no application to statutes 
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relating to public subjects within the domain of the general legislative 
power of the State, and involving the public rights and public welfare 
of the entire community affected by it. Newton v. Comrs., 100 U. S., 
548, 25 L. Ed., 710. 

1 h  the instant case the action of the board of commissioners, which 
plaintiff questions, is fully authorized by section 19, cha:pter 146, Public 
Laws 1927, wherein it is provided that the county commissioners shall 
require of official depositories of county funds "a bond in some surety 
company authorized to do business in North Carolina, in  an amount 
sufficient to protect such deposits," and further: "It shall be the duty 
of the board of commissioners to ~ r o v i d e  bv recorded resolution for 
interest to be paid on public deposits at a rate to be determined by the 
board of commissioners." 

'The judgment is correct and will be upheld. 
Affirmed. 

STATE v. INA KING. 

(Filed 19 September, 1928.) 

Homicid~Manslaughter-Evidence SufEcient to Take Case to Jury. 
Evidence tending to show that the defendant knocked the deceased 

down, jumped on her with both knees in her stomach, and choked her, 
resulting in peritonitis which caused death, is held sufficient, in an action 
of homicide, to deny defendant's motion as of nonsuit, and to sustain the 
jury's verdict of manslaughter. S. v. Everett, 194 N. C., 442, cited and 
distinguished. 

APPEAL by defendant from Daniels, J., at April Term, 1928, of 
HERTFORD. 

Criminal prosecution tried upon an indictment charging the defend- 
ant with the murder of Mary Flossie Williams. 

There is evidence on the record tending to show that on 8 March, 
1928, Mary Flossie Williams, a negro girl about 9 or 10 years old, who 
lired with her grandfather in Hertford County, where the defendant, 
her aunt in law, also lived, was writing or drawing figures on a piece of 
paper, when she dropped the same upon the floor, and the defendant's 
small boy picked it up, and, in obedience to his mother's command, gave 
it to the defendant; whereupon Mary Flossie Williams, according to 
some of the witnesses, struck the defendant (presumably with her hand), 
while others say she struck the boy, and the defendant in turn hit the 
deceased, knocked her down, jumped on her with bo,;h knees in  her 
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stomach, and choked her. Peritonitis set in from the injury caused to 
the little girl's stomach, and, as a result thereof, she died on 5 April 
following. 

Upon this evidence the case was submitted to the jury, and from an 
adverse verdict of manslaughter, and judgment pronounced thereon, the 
defendant appeals, relying chiefly upon the court's refusal to dismiss 
the action as in case of nonsuit. 

Atforaey-General Brummiff and Assistant Attorney-General Nash for 
the State. 

Bridger & Eley for defendant. 

STACY, C. J., after stating the case: Considering the evidence in its 
most favorable light for the State, the accepted position on a demurrer 
or motion to nonsuit, we think the trial court properly submitted the 
case to the jury. S.  v. Sigmon, 190 N .  C., 684, 130 S. E., 854; S. v. 
Rountree, 181 N .  C., 535, 106 S. E., 669; 8. v. Curlson., 171 N .  C., 818, 
89 S. E., 30; S.  v. Oukley, 176 N.  C., 755, 97 S. E., 616. The function 
of the court when considering a motion of this kind is, not to pass upon 
the weight of the evidence, but to determine its sufficiency to support 
a verdict. S. w. Utlay, 126 N .  C., 997, 35 S. E., 428; S. v. Hart, 116 
N. C., 976, 20 S. E., 1014. 

The jury was fully warranted in finding that Mary Flossie Williams 
came to her death as a direct result of the injury inflicted by the de- 
fendant. The case is not like 5'. v. Everett, 194 N .  C., 442, 140 S. E., 
22, strongly relied upon by defendant, for in the Evlerett case there was 
no sufficient evidence of the corpus delicti or to show that a crime had 
been committed. 

A careful perusal of the record leaves us with the impression that no 
error was committed on the trial. The verdict and judgment will be 
upheld. 

No error. 

L. A. RANDOLPH COMPANY v. LOSSIE R. LEWIS. 

(Filed 26 September, 1928.) 

1. Trial-Imtruction~bjections and Exceptions. 
Where the judge, in his charge to the jury, misstates the admissions 

of a party, the mistake should be called to his attention at  some appro- 
priate time before the issues are finally given to the jury, or in time for 
him to correct the error, if any made by him. 
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2. Sales-Requisites and Validity-Consideration. 
Where the husband and wife give their note in payment for an auto- 

mobile used as a family car, the consideration therefclr is sufficient to 
support an action against her. 

3. Bills and Notes--Requisites and Validity-Execution and Delivery- 
Duress. 

Where a note is given by a husband and wife, and the husband procures 
her execution by duress, the note is voidable only, and is good in the 
hands of a holder in due course for value, and without no:ice of the duress. 
The distinction between duress in the procurement of the execution and 
duress in the execution pointed out by ADAMS, J .  

APPEAL by defendant from Grady, J., at March Terrr,, 1928, of PITT. 
No error. 

The plaintiff brought suit to recover an  amount alleged to be due on 
four notes signed by W. E. Lewis and his wife, Lossie R,. Lewis. W. E. 
Lewis is dead and his surviving wife is the only defendant. A11 the 
notes were dated 16 April, 1925. The face of three of them was 
$139.68 each, and of the fourth, $97.03, representing a total alleged 
indebtedness of $516.07. There was evidence tending to show that the 
notes were given for the purchase of an automobile. The defendant 
denied that she was indebted to the plaintiti and alleged that her signa- 
ture to the notes was procured by her husband by intimidation and 
coercion and that the notes were without consideration. 

The issues were answered as follows: 
1. Did the defendant, Lossie R. Lewis, execute the notes sued on? 

,4nswer : Yes, by consent. 
2. I f  so, were said notes without consideration, as alleged by the de- 

fendant ? Answer : No. 
3. Was the execution of said notes on the part of the defendant pro- 

cured by duress or through fear of her husband as alleged by defendant? 
Answer : Yes. 

4. What amount, if anything, is the plaintiff entitled to recover of the 
defendant? Answer: $516.06, with interest from 16 April, 1925. 

Judgment for plaintiff and appeal by defendant on errors assigned. 

F. M.  Wooten f o r  plaintiff. 
Julius Brown for defendant. 

ADAMS, J. The first issue was answered by consent; but in reference 
to the second the defendant excepted to his Honor's instruction that she 
had admitted that the notes represent the purchase price of an auto- 
mobile sold by the plaintiff to her and her husband. There are at least 
two reasons why these exceptions (first and second) cannot be sustained. 
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(1) Certain expressions in her testimony are susceptible of the interpre- 
tation given them in the charge, and if she wished to contest the question 
whether she and her husband had bought the car she should hare  called 
the matter to the attention of the court before the issues were finally 
submitted to the jury. S. v. Johnson, 193 N .  C., 701. I n  IIai-dy v. 
Mitchell, 161 N .  C., 351, i t  was said:  " I t  is t rue we find no such ad- 
mission in the record, but it may have been made orally during the trial 
and not appear of record, but the instruction was a statement of a fact 
made to the jury by the court. I t  was not a conclusion of law. I f  i t  
was an inadvertence upon the part  of the judge, i t  was the duty of 
counsel for defendant a t  the conclusion of the charge, or a t  some ap- 
propriate moment before the case was finally given to the jury, to call 
the judge's attention to it, so that  the misunderstanding could be cleared 
up and the error corrected a t  the time. Counsel will not be permitted to 
sit still and acquiesce in a statement by the court that  a fact is admitted 
when i t  is not. Counsel should give the court opportunity to correct the 
error, if i n  fact one was made." ( 2 )  The  notes were not "without COIL- 
sideration," if i t  be granted that the car was sold to the husba~id of the 
defendant and, as she testified, %as used by Mr. Lewis and his family." 

The  next exception involves the legal effect of the jury's answer to the 
third issue, i. e., that  the defmdarit's signature to the notes was pro- 
cured by duress-by the compulsion or constraint of her husband. I n  
reference to this matter the defendant testified: "His (her husband's) 
treatment of me prior to my signing the notes was very cruel. H e  hit 
and beat me a time or two over these notes. I refused to sign them, 
and they stayed a t  my house about three weeks before I would sign 
them, and finally through fear and under a pistol I signed them." The 
theory of the defendant is that  the notes are absolutely void. 

As a general rule a contract made under duress is not roid but roid- 
a b l e a  rule which unquestionably applies to exccutory contracts under 
seal; for the defense of no% est factum is entirely distinct from a defense 
which admits the execution of the instrument and sets u p  matter in 
avoidance of the contract. Il'orcester v. Eaton, 7 A. D. (Mass.), 155. 
I t  is  t rue that  duress may affect the execution as well as the inducelnent 
to the execution of the contract; but i n  the execution it is rare. Page 
on Contracts, secs. 503, 504; Williston on Contracts, see. 1623. I n  
section 1622 Williston says: "Duress, like fraud and mistake, may com- 
pletely prevent the mutual assent necessary for the formation of a con- 
tract or  sale, or i t  may be merely a ground for setting aside a bargain 
because the expression of mutual assent thereto was improperly ob- 
tained. I f  a man by force compels another to go through certain indi- 
cations of assent, as by taking his hand and forcibly guiding it, there 
is no real expression of mutual  assent for the act is  not that  of him 
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whose hand was guided. He  is a mere automaton. But in the ordinary 
case where duress is exercised, as generally when fraud is exercised, there 
is an actual expression of assent, though in view of the way in which 
the assent was obtained i t  is inequitable to permit the enforcement of the 
bargain." I n  the illustration given of forcibly guiding the hand the 
party is deprived of all volition. The same illustration of the principle 
appears in 9 R. C. L., 723, sec. 13. 

Duress in the inducement exists where the party snbjected to the 
duress intends to execute the contract and such intention is caused by 
duress. I n  this event the contract is voidable. "A contract made under 
duress is ordinarily voidable and not void, for the consent is present, 
although not such a free consent as the law requires." 13 C. J., 398, 
see. 311. 

It is well settled that as between the immediate partits-here the d e  
fendant and her husband-duress in obtaining her signature to the note 
would be a good defense; i t  would likewise be a good dctfense against a 
holder with notice. The appellant does not contend th,it the plaintiff, 
the payee in  the notes, had any knowledge of the alleged duress. The 
notes represent the price of an automobile purchased from the plaintiff 
and used by the defendant and her family. The authol'ities uniformly 
support the position that where the grantee in a deed or the payee in  a 
note has neither instigated the duress, nor connived at it, nor had knowl- 
edge of it, duress by others is not ground for avoiding the contract. 
Wells Fargo Banlc v. Barnett (C. C. A.), 43 A. L. R., 916; Meyer v. 
Guardian Trust Co., 35 A. L. R., 856; White v. Graves, 9 A. R. (Mass.), 
38; Green v. Scranage, 87 A. D. (Ia.), 447. This principle is em- 
bodied in our statute law. I f  in  a conveyance of land by a husband and 
his wife the private examination or acknowledgment of the wife is pro- 
cured by fraud or duress exercised by the husband, the conveyance is not 
thereby invalidated unle'ss i t  is shown that the grantee participated in 
the fraud or duress. C. S., 1001. I n  the following casefj the party who 
had instigated the duress sought to take advantage of his own wrong: 
Heath v. Cabb, 17 N .  C., 187; Meadows v. Smith, 42 N.  C., 7;  Edwards 
v. Bowden, 107 N .  C., 58. See Harshaw v. Dobsolt, 64 N. C., 384; 
8. c., 67 N. C., 203. We find no error in the conclusion that upon the 
verdict as returned the plaintiff is entitled to judgment. 

The other exceptions are so manifestly untenable arl to require no 
discussion. 

No error. 
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VIRGIXIA-CAROLINA POWER COMPANY v. .JOB TAYLOR 

(Filed 26 September, 19"s.) 

1. Trial-Issues--Form and Sufficiency in General. 
Exceptions to the issues submitted by the judge to the j u r ~  i n  an action 

of ejectment are untenable when it appears on appeal that the issues 
submitted fully embrace all issuable matters raised by the pleiidings and 
supported by the evidence, and fully embrace all the contentions of the 
parties. 

2. Estoppel by Deed---Operation in General. 
Where the defendant's title is derived by nlesne conveyances under a 

grant he is estopped to deny the validity of the plaintiff's title under the 
same grant on the ground that it lacked a seal. 

3. Sdverse Possession-Nature and Requisites--Uurdcn of Proof. 
The burden is on the claimant to show adrerse possessiou when relied 

on by him, and upon his failure to show his possession adverse to plain- 
tiff, who holds the paper title, it will be presumed that he holds nuder the 
plaintiff's title. 

4. Same--Distinct and Exclusive Possession. 
Evidence of casual fishing in nonnavigable waters from time to time 

does not alone amount to such adverse possession of the lands covered 
by the water as will ripen title against the one showing a perfect chain 
of paper title thereto. 

APPEAL by defendant from Daniels, J., at  April Term, 1928, of 
NORTIIAMPTOX. NO error. 

Civil action i n  ejectment to recover possession of a tract of land, con- 
taining 97 acres, located in  the bed of Roanoke River, a nonnarigable 
stream. Said land, other than Sturgeon Island, is covered by water. 

The  issues submitted to the jury were answered as follows: 
"1. I s  the plaintiff the owner and entitled to the possession of the 

tract of land described in  the complaint, other than Sturgeon Is land? 
Answer: Yes. 

"2. I f  so, is the defendant in the wrongful and unlawful possession 
of the said land? Answer: Yes. 

"3. I s  the plaintiff the owner and entitled to the possession of the 
tract of land described in  the complaint and known as Sturgeon Idland? 
Answer: Yes. 

"4. If so, is the defendant in  the wrongful and unlawful possession 
of said land ? Answer : Yes. 

"5. I f  so, what damage is the plaintiff entitled to recover of the de- 
fendant? Answer : $18.00." 

From judgment on the verdict defendant appealed to the Supreme 
Court. 
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George C .  Green for plaintif. 
Burgwyn & iVorfEeet, Travis & T ~ a v i s  un.d C.  R. Danid for defendant. 

COXNOR, J. This action was begun in the Superior Court of North- 
ampton County on 16 September, 1922. Three appeals from judgments 
rendered at  three several trials in said Superior Court hsve been hereto- 
fore heard and disposed of by this Court, each appeal r e d t i n g  in a new 
trial. See 188 hi. C., 351, 124 S.  E., 634; 191 N. C., 329, 131 S. E., 
646; 194 N. C., 231, 139 S. E., 381. This appeal is from the judgment 
rendered at the last trial, at  April Term, 1928, of said Superior Court. 

Assignments of error based upon exceptions taken a i ~ d  presented on 
this appeal have been carefully considered; they cannot be sustained. 
The iudgment must be affirmed. 

TL isiues submitted by the court to the jury arise upon the pleadings. 
They present to the jury every phase of the controvei.sy between the 
parties: the answers to these issues are determinative of all essential 
matters involved in the controversy. Upon these issue3 each party to 
the action was able to present and did present to the court and to the 
jury each and all of his contentions both as to the facts and as to the 
law applicable to the facts as found by the jury. There was no error 
with respect to the issues. I n  Power Co. v. Power Co., 171 N.  C., 248, 
88 S. E., 349, it is said: "Issues are sufficient when they submit to the 
jury proper inquiries as to all the essential matters or tf e determinative 
facts of the controversy. The form of the issues is of 1i;tle or no conse- 
quence, if those which are submitted to the jury afford e x h  party a fair 
chance to present his contention in the case, so far as ii, is pertinent to 
the controversy. Issues should be framed upon the pleadings, and not 
upon the evidence." I t  is not error for the trial judge to so forrn the 
issues which arise upon the pleadings that the contentions of the parties, 
upon the evidence, may be clearly presented to and passed upon by the 
jury. This was done upon the trial of this case. 

Assignments of error based upon exceptions to instructions of the 
court to the jury relative to the first and second issues cannot be sus- 
tained. All the evidence pertinent to these issues supports the conten- 
tion of the plaintiff that each of these issues should be answered in the 
affirmative. The evidence shows a grant from the State, covering the 
land described in the complaint, and mesne conveyances of said land to 
the plaintiff. There is no exception in the record to the grant offered 
in evidence by the plaintiff. Indeed, the evidence tends to show that 
defendant derires his title from those claiming under this grant. H e  
is therefore estopped from denying the validity of the grant for want of 
a seal. Gilliam v. Bird,  30 N. C., 280. Having estatllished his legal 
title to the land referred to in the first issue, plaintiff, by virtue of the 
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statute, is entitled prima facie to possession. C. S., 432. There was 
no evidence tending to show such possession by the defendant of the land 
involved in the first issue as the law requires to defeat the title of plain- 
tiff or its right to possession under such title. The evidence relied upon 
by defendant tends to show only that persons claiming under those from 
whom he contends that he derived title, from time to time, caught fish 
in traps placed by them in the r i rer ;  this evidence falls short of that 
held in Williams 2'. Buchanman, 23 N. C., 535, to be sufficient to shon- 
possession of land covered by the waters of a nonnavigable river. I n  
that case it is held that "acts of dominion continuously exercised over 
this sluice by keeping up fish traps therein, erecting and repairing dams 
across it, and using it every year during the fishing season for the pur- 
pose of catching fish did constitute an unequivocal possession thereof." 
The evidence in this case does not show that any dams were placed in 
the river, or that traps for catching fish were maintained continuously 
therein, on the land involved in the first issue. 

w i t h  respect to the third and fourth issues, the court instructed the 
jury as follows : 

"I charge you to answer the third issue, 'Yes,' and the fourth issue 
'Yes,' if you find the facts to be as testified to by all the witnesses, and 
as shown by the records introduced in the case, unless the defendant by 
the greater weight of the evidence has satisfied you, the burden being 
upon him to do so, that he and those to whose rights he has succeeded, 
has been in the continuous, open, notorious, adrerse possession of 
Sturgeon Island under known and visible lines and boundaries for a 
period of twenty years prior to the commencement of this suit." 

This instruction is sustained by the opinion in this case, upon a 
former appeal. 194 N. C., 231. V e  there said, that when the plaintiff 
in  ejectment shows title to the premises, and the defendant claims title 
by adverse possession, the latter must establish such affirmative defense 
by the greater weight of the evidence. Otherwise the defendant's occu- 
pation is deemed to be under and in subordination to the legal title. 

u 

There was a conflict in the evidence with respect to the possession of 
Sturgeon Island. Plaintiff haring established prima facie a legal title 
to said island, the burden was upon defendant to show by the greater 
weight of the evidence such possession as will defeat plaintiff's title and 
right to possession. This the defendant failed to do. 

There was no error in the instruction of the court to the jury, defining 
the possession which defendant was required by the law to show in order 
to defeat plaintiff's title to Sturgeon Island. 

The judgment is affirmed. There was 
No error. 
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SOUTHERN DISTRIBUTING COMPANY v. WILLIE G. CARRAWAY rm AL. 

(Mled 26 September, 1928.) 

1. Estoppel by J u d g m e n t I n  General-Res Judlcata. 
Where it has been formerly adjudicated by final judgment of a court 

of competent jurisdiction that an execution on a judgment against hus- 
band and wife severally will not issue against their land held by them by 
entirety, the matter is res ju&icata, and operates as an estoppel between 
the same parties in a subsequent action brought upon the same subject- 
matter, involving the same question. 

2. Appeal and ErromNature  and Grounds of Appellatt: Jurisdiction- 
Motion for New Parties in the Supreme Court. 

A motion to make new parties so as to change the character of the 
action, when made for the first time in  the Supreme Court, will be denied. 

APPEAL by plaintiff from Daniels, J., at February Term, 1928, of 
GREENE. 

Civil action to set aside certain deeds as well as deeds of trust and to 
have judgment held by plaintiff declared a prior lien on the lands 
described in said instruments. 

The essential facts are as follows: 
1. At the November Term, 1923, Greene Superior Court, the plaintiff 

herein, Southern Distributing Company, Inc., procurjd a judgment 
against "Emma R. Carraway and Willie G. Carraway, trading as East 
Carolina Supply Company, and Emma R. Carraway, Henry T. Carra- 
way, and Willie G. Carraway, individually," for $7,894.59, with interest 
and costs, the same having been entered by consent following a compro- 
mise between the parties. 

2. Execution was issued on this judgment and the qul&on arose, on 
exceptions filed by the plaintiff to the return of the appri~isers appointed 
to allot and value the homestead of the defendants therein, as to whether 
a house and lot situate in the town of Snow Hill was subject to execu- 
tion under said judgment, it being alleged by the plaintiff herein, the 
Southern Distributing Company, h c . ,  "that said houl3e and lot was 
owned by Henry T.  Carraway and Willie G. Carrawa:~, husband and 
wife, as tenants by the entirety, under and by virtue of 3. deed executed 
by W. T. Carraway to Henry T. Carraway ,and wife, Willie G. Carra- 
way." 

3. It was held in said proceeding, as reported in 189 N. C., 420, 127 
S. E., 427, that the house and lot in question, alleged by the plaintiff, 
admitted by the defendants, and found by the court, to be vested in 
Henry T. Carraway and wife, Willie G. Carraway, as tenants by the 
entirety under the deed now sought to be set aside, could not be sold 
under execution to satisfy the judgment rendered therein. 
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4. Thereafter, in June, 1925, Willie G. Carraway filed a voluntary 
petition in bankruptcy, listed the plaintiff's judgment as one of her 
liabilities, of which the plaintiff was lawfully notified, and on 7 Sep- 
tember, 1925, the said Willie G. Carraway duly received her discharge 
in bankruptcy and was released from any further liability on account of 
plaintiff's judgment. 

5. Later, in  1925 and 1926, two deeds of trust, covering said premises, 
were executed by Henry T. Carraway and wife, Willie G. Carraway, one 
to secure a loan of $2,000 from the Jefferson Standard Life Insurance 
Company, and the other to secure a loan of $300 from the National 
Bank of Granville County. 

6. This suit, instituted since the above proceedings and transactions, 
is brought by plaintiff to have the entirety deed, above mentioned, set 
aside as void, and Willie G. Carraway declared the sole owner of said 
property, and the plaintiff's judgment decreed a prior lien over the 
deeds of trust held by the defendants Insurance Company and National 
Bank. 

7. Several defenses were interposed, one upon the ground of rm 
judicaita or estoppel by judgment. 

From a judgment holding that Henry T. Carraway and wife, Willie 
C. Carraway, are owners of the locus i n  quo as tenants by the entirety 
under the deed in question, and that the discharge in bankruptcy, above 
mentioned, is a bar to plaintiff's suit, the plaintiff appeals, assigning 
errors. 

John G. Anderson and Walter G. Shcppard for plaintiff. 
George W .  findsay a d  J .  Paul F~izzel le  for defendants. 

STACY, C. J., after stating the case: Without considering all the 
grounds upon which the judgment is based, as it is unnecessary to do 
so, we think the defendants' plea of res judicafa, or estoppel, is valid. 
A claim made or position taken in a former action or judicial proceed- 
ing estops the party making such claim to take a conflicting position or 
to make an inconsistent claim in a subsequent action or judicial pro- 
ceeding to the prejudice of his adversary, where the parties are the 
same and the same questions are involved. 16 Cyc., 799. Defining 
estoppel by judgment, Pearson, J., in Amnfield v. Moore, 44 N .  C., 157, 
says: "The meaning of which is, that when a fact has been agreed on, 
or  decided in a court of record, neither of the parties shall be allowed to 
call i t  in question, and have i t  tried over again at  any time thereafter, 
so long as the judgment or decree stands unreversed. . . . I n  other 
words, his mouth is shut, and he shall not say that is not true which he 
had before in  a solemn manner asserted to be true." 
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I n  the former proceeding it was alleged by the plaint ff therein, also 
plaintiff herein, admitted by the defendants therein, rdso defendants 
herein, and found as a fact by the court, to which no exception was 
taken, that the particular property here in question was held by Henry 
T. C a r r a w a ~  and wife, Willie G. Carraway, as tenants l ~ y  the entirety, 
under and by virtue of the deed now sought to be set aside, and, in con- 
sequence of this fact, it was declared that the said tract of land was not 
liable to be taken under an execution to satisfy plaintiff's claim, as the 
defendants, husband and wife, held the property as tenints by the en- 
tirety, and plaintiff's judgment was rendered against them individually, 
and not jointly and severally. Disfribufing Po. v. Carraway, 189 N .  C., 
420, 127 S. E., 427. 

The parties, the subject-matter, and the object sought :ire the same in 
both proceedings; and it may be stated as a general rule that a party is 
not permitted to take a position in a subseque~~t judicial proceeding which 
conflicts with a position taken by him in a former judic*ial proceeding, 
when the later position disadvantages the adverse party. Hardison v. 
Everett, 192 N.  C., 371, 135 S. E., 288; Bardiff v. R. B. 176 N. C., 39, 
96 S. E., 644; Im re Will  of Lloyd, 161 K. C., 557, 77 S. E., 955. Such 
was the holding in Edwards v. Bakm,  99 N.  C., 258, 6 S. E., 255, accu- 
rately stated in the headnote as follows: ''A judicial dcstermination of 
the issues in one action is a bar to a subsequent one bei,ween the same 
parties having the same object in view, although the form of the latter 
and the precise relief sought therein is different from the former." 

And further, i t  is well established by a long line of decisions that when 
a court of competent jurisdiction renders judgment in a cause properly 
before it, such judgment estops the parties and their privies as to all 
issuable matters contained in the pleadings, including all material and 
relevant matters within the scope of the pleadings, which the parties, in 
the exercise of reasonable diligence, could and should have brought for- 
ward. Ferebee v. Sawyer, 167 N. C., 199, 83 S. E., 17;  In r e  Lloyd's 
Will ,  161 N.  C., 557, 77 S. E., 955; T u f t l e  v. Harrill, 85 K. C., 456. 

The rule is stated in Colfrawe v. Laughlin, 157 N.  C., 282, 72 S. E., 
961, as follows: "It is well recognized here and elsewhepe that when a 
court having jurisdiction of the cause and the parties renders judgment 
therein, it estops the parties and their privies as to all issuable matter 
contained in the pleadings, and though not issuable in the technical 
sense, it concludes, among other things, as to all matters within the 
scope of the pleadings which are material and relevant and were in fact 
investigated and determined on the hearing," citing thcb following au- 
thorities for the position: Gilliam 2 ) .  Edmonson, 154 N .  C., 127; Tyler 
v .  Capahart, 125 N. C., 64; Tuf t[?  v. Harreyl, 85 N. (!., 456; Fayer- 
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weather v. Ritch,  195 U. S., 277; Aurora City v. West, 74 U. S., 82, 
103; Chamberlain v. Gaillard, 26 Ma., 504; 23 Cyc., p. 1502-4-6. 

Applying these principles to the facts of the instant case, we think 
the plaintiff's action was properly dismissed. 

Affirmed. 

PER CURIAM. The plaintiff's motion to make new parties so as to 
change the character of the action, lodged for the first time in the 
Supreme Court, must be denied. 

0. H. ROEBUCK v .  J. M. SHORT AND THE FARMERS BANK. 

(Filed 26 September. 1925.) 

Court-Superior CourtsJurisdiction-Actions on ContractActions 
in TortJustices of the Peace. 

To determine whether an action is brought in tort or on contract the 
complaint alone will be considered, and where the complaint alleges the 
wrongful and unlawful demand of one hundred dollars by the defendant 
of the plaintiff's wife, as money due to the defendant under a mistake in 
the payment of a check, and alleges that the money was paid the defend- 
ant by plaintiff's wife upon insistent demand, the complaint alleges an 
action in tort, and a demurrer to the jurisdiction of the Superior Court 
should not be sustained. Const., Art. IT. see. 27;  C. S., 1436, 1473, 147-1. 

APPEAL by plaintiff from Grady, J., a t  March Term, 1928, of PITT. 
Reversed. 

Action to recover one hundred dollars, the property of plaintiff, 
wrongfully and unlawfully taken from his possession by defendants. 

From judgment dismissing the action upon demurrer ore fenus to the 
complaint, plaintiff appealed to the Supreme Court. 

Julius Brown for plaintiff. 
Albion Dunn for defendant. 

CONNOR, J. After the jury had been empaneled to try the issues aris- 
ing on the pleadings in this action, and after the pleadings had been 
read, defendant demurred or0 tenus to the complaint, for  that upon its 
face the court was without jurisdiction of the subject-matter of the 
action. C. S., 511, see. 1, and C. S., 518. Decision of the question thus 
presented was reversed, and plaintiff proceeded to offer evidence. Before 
plaintiff had rested the court announced its opinion that  the action is 
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ROEBUCK v. SHORT. 

founded on contract, and that as the sum demanded in the complai~lt was 
less than two hundred dollars, to wit, one hundred dollars, the Supe- 
rior Court did not have original jurisdiction of the aciion. I n  accord- 
ance with this opinion, the demurrer ore tmw was sustained. Judg- 
ment dismissing the action was rendered, and plaintiff, having duly ex- 
cepted, appealed therefrom to the Supreme Court. 

The question presented for decision by this Court is whether the cause 
of action alleged in the complaint is founded on contract, or whether i t  
arises out of a tort. If the action is founded on contract, the Superior 
Court was without jurisdiction, and the judgment dismissing the action 
must be affirmed, for the reason that exclusive origina' jurisdiction of 
an action founded on contract, wherein the sum demanded does not 
exceed two hundred dollars, is conferred by the Constitution of this 
State upon a justice of the peace. Const., Art. IV,  sec. 27; C. S., 1473. 
I f  the cause of action arises out of a tort, the Superior Court had orig- 
inal jurisdiction, and the judgment must be reversed, for the reason that, 
as the property in controversy exceeds in value the sum of fifty dollars, 
the Superior Court alone had exclusive original jurisdiction. Const., 
Art. IV,  sec. 27; C. S., 1436; C. S., 1474. I f  the cause of action alleged 
in  the complaint can be fairly treated as arising out of a tort, plaintiff 
having elected to bring his action in  the Superior Court, the jurisdic- 
tion of the Superior Court should be sustained. Funti twe Co. v .  Clark, 
191 N. C., 369, 131 S. E., 731. The decision of this question involves 
only the cause of action, as alleged in  the complaint; the evidence 
offered by plaintiff cannot be considered, in deciding the question pre- 
sented by the demurrer ore tenw, for the reason that the demurrer 
raises the question only as to whether the Superior Court was without 
jurisdiction upon the face of the complaint. 

The facts alleged in  the complaint, as constituting tho cause of action 
upon which plaintiff demands judgment against the defendants, are as 
follows : 

On 22 January, 1924, plaintiff, a farmer living in Pi t t  County, sold 
tobacco at a warehouse in the town of Greenville, in said county. H e  
received for his tobacco a check for the sum of $342.50, drawn on de- 
fendant, The Farmers Bank, located in said town of Greenville; plain- 
tiff presented said check to said defendant bank for payment; defendant, 
J. M. Short, assistant cashier of said bank, accepted sa d check, for his 
codefendant, and paid to plaintiff for said check the sum of $242.50 in 
currency; plaintiff, before he left the window through which the cur- 
rency was handed to him by said defendant, Short, ascertained that he 
had been paid only $242.50, and immediately demanded the balance 
due, to wit, $100. The defendant, Short, insisted that he had paid to 
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plaintiff the full amount due him, to wit, $342.50. After some discus- 
sion, the said defendant agreed that if, upon balancing his cash at the 
close of the day's business, he should discover that he had made an error, 
as contended by plaintiff, he would send  lai in tiff, through the mail, a 
check for $100. 

On 23 January, 1924, plaintiff, who lived in the country several miles 
from Greenville, received a letter from defendant, Short, advising him 
that said defendant had discovered that he had made an error on the day 
before, as contended by plaintiff. A cashier's check for $100, payable 
to the order of plaintiff, was enclosed with the letter, in payment of the 
balance due to plaintiff on the check of the warehouse. Plaintiff col- 
lected this check the next day through another bank in Greenville, and 
took the money paid him to his home in the country. 

The fourth, fifth and sixth paragraphs of the complaint, in which 
plaintiff's cause of action is set out, are as follows: 

"Fourth. That on 25 January, 1924, while the plaintiff was away 
from home, the defendant, Short, came to the home of the plaintiff, and 
wrongfully and unlawfully demanded the said one hundred dollars of 
plaintiff's wife. That said defendant was very insistent in his demand 
for said one hundred dollars, and said that he must have it, and used 
profane language on the premises, and plaintiff's wife was frightened, 
and under such circumstances, upon said unlawful demand of the de- 
fendant, Short, she delivered said one hundred dollars of the plaintiff's 
money to the defendant, Short. 

"Fifth. That the plaintiff is advised, informed and believes, and on such 
information and belief alleges that the defendant, Short, is an employee 
and assistant cashier of the defendant, The Farmers Bank, and in all the 
above transaction the defendant, Short, was acting as the agent and 
representative of The Farmers Bank, and for that reason the defendant, 
Short, and the defendant, The Farmers Bank, are jointly and severally 
liable to the plaintiff for said one hundred dollars and interest on the 
same from 25 January, 1924, which they are wrongfully withholding 
from plaintiff. 

"Sixth. That the one hundred dollars which the defendant, Short, 
wrongfully and unlawfully obtained from the wife of plaintiff was the 
absolute property of the plaintiff, and the defendants, nor either of 
them, had any right or interest whatever in or to the same, and the 
obtaining of the same from the wife of plaintiff, in the absence of the 
plaintiff, was a gross fraud and imposition on the rights of the plaintiff, 
and the plaintiff is advised, informed and believes that the plaintiff is 
entitled to recover same of the defendants as any other property which 
they might wrongfully withhold from plaintiff.'' 
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The cause of action alleged in the complaint arises out of the wrongful 
and unlawful conduct of defendants by which said defendants wrong- 
fully and unlawfully obtained possession of plaintiff's property; plain- 
tiff does not waive the tort, and sue upon an implied contract of defend- 
ants to pay to him money had and received to his use. He demands the 
recovery of his property, to wit, one hundred dollars, now in  the posses- 
sion of defendants, as the result of their wrongful and unlawful conduct. 

Upon the authority of Mitchem v. Pasour, 173 N .  C., 487, 92 S. E., 
322, approved in Furniture Co. v. Clmk,  191 N. C., 369, 131 S. E., 731, 
the judgment dismissing the action upon the ground that the cause of 
action alleged in the complaint is founded on contract, and does not 
arise out of tort, and that, therefore, the Superior C o ~ r t  was without 
original jurisdiction of the action, is 

Reversed. 

STATE v. L. W. YELVERTOS 

(Filed 26 September, :1928.) 

1. Husband and Wif-AbandomentElements of CrinlsInst~uctions. 
Where there is sufficient evidence that the husband, indicted under 

C. S., 4447, had by his cruel conduct caused his wife to leave his home 
with the minor children of the marriage, a charge to the jury that leaves 
out wilfulness as an element of the offense is reversible error to the 
defendant's prejudice. 

APPEAL by defendant from G r d y ,  J., at June Term, 1928, of GREENE. 
Criminal prosecution tried upon a warrant charging the defendant 

with abandonment and nonsupport of his wife and children in  violation 
of the ~rovisions of C. S.. 4447. 

The defendant and his wife have been married twenty-five years. 
They have four minor children, the youngest 12 and the oldest 20 years 
of age. I t  is the contention of the State that the proi~ecutrix and her 
children were forced to leave the defendant's home because of cruel and 
barbarous treatment. while the defendant contends that his wife and 
children left of their own volition and without just caus,?. 

The prosecutrix testified on cross-examination as follows: "I con- 
cluded that my children and I could get along better without him, and 
we left him. He  told us he had house rented for us. hut I told him 1 
could not stay and would not do it. . . . I didn't want any other 
house; I only craved peace.'' 

I t  is also contended that the defendant has failed to support his wife 
and children in an adequate manner since their separation in January, 
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1928, but i t  is the position of the defendant that he is not required to 
furnish a home other than the one in which he lives or to support them 
elsewhere. 

On the substance of the two offenses, the court charged the jury as 
follows : 

1. "If the husband, by his acts and conduct a t  home, renders the life 
of his wife miserable and intolerable to such an extent that she cannot 
live with him peaceably, or without danger to her life or person, and 
she leaves him for that reason, and no other, and he thereafter fails to 
maintain and support her, he is just as guilty of abandonment as if he 
had left her himself." 

2. "The second charge is a failure to support the children-his chil- 
dren. On that count in the bill, gentlemen of the jury, I charge you 
that upon his own evidence he is guilty. H e  admits on the witness 
stand that he has not contributed anything a t  all to the support of his 
three children, three minor children, since January, 1928, except ten 
dollai-s. H e  cannot refuse to support his children because his wife left 
him, that is, without just cause, because even if the wife were to blame, 
and she leaves him and takes with her the children, that does not relieve 
him of the obligation to maintain and support the children, and he 
admits he has not done it, and if you believe him, gentlemen, you should 
return a verdict of guilty of abandoning his children.'' 

The defendant excepts to these instructions and assigns them as 
errors. 

From an adverse verdict, and judgment pronounced thereon, the de- 
fendant appeals. 

Attorney-Genera11 Brummitt  and Assistant Attorney-Gme~aZ Nash f o r  
the State. 

J .  F. Thornson and J .  Paul Frizzelle for defendant. 

STACY, C. J., after stating the case: I t  mill be observed that the vital 
element of wilfulness, necessary to constitute an abandonment under the 
statute, is omitted from both instructions assigned as errors. The lan- 
guage of the statute is as follows : "If any husband shall wilfully aban- 
don his wife without providing adequate support for such wife, and the 
children which he may have begotten upon her, he shall be guilty of a 
misdemeanor.'' C. S., 4447. 

Speaking to a similar situation and interpreting the statute in S. v. 
Johnson, 194 S. C., 378, 139 S. E., 697, it was said: "An offending 
husband may be convicted of abandonment and nonsupport when-and 
only when-two things are established: First, a wilful abandonment of 
the wife; and, second, a failure to provide 'adequate support for such 

E h R G  
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wife, and the children which he may have begotten upon her.' S. v.  
Toney, 162 N.  C., 635; S. v. Hop?&w, 130 N .  C., 647. The abandon- 
ment must be wilful, that is, without just cause, excuse or justification. 
S. v. Smith, 164 N.  C., 475. And both ingredients of the crime must be 
alleged and proved. S.  v. May, 132 N.  C., 1021." 

I t  is conceded by the learned Assistant Attorney-General, Mr. Nash, 
that the instruction with respect to the alleged abandonment of the chil- 
dren is erroneous. S. v .  Bell, 184 N. C., 701, 115 S. E., 190. 

New trial. 

LILLIE F. HODGES ET AL. V. ATLANTIC COAST 1,IXI.: 
RAILROAD COMPANY ET AL. 

(Filed 26 September, 1928.) 

1. Railroads--Right of Way-Nature and Extent of Easement. 
Where a railroad company is given a deed to its right of way for all 

necessary railroad purposes, the question of necessity is primarily one for 
the railroad company. 

2. Sam-Injunctions. 
In  an action to restrain a railroad company from building houses for 

the use of its foremen and section hands, employed in the necessary 
upkeep of railroad property, on a plot of ground deeded to it for all neces- 
sary railroad purposes, a temporary order restraining the company from 
building such houses until the final hearing should not t e  granted without 
a finding of fact that the company had not exercised its right in  good 
faith, and was not using the land for necessary railroad purposes. 

APPEAL by defendants from order of Nunn, J., at Chambers, in Smith- 
field, N. C., dated 25 April, 1925. Modified and affirm2d. 

Action to recover damages for trespass upon land arid to enjoin and 
restrain defendants perpetually from entering upon said land, for the 
purpose of building fences or erecting buildings thereon; or for the pur- 
pose of cultivating the same. 

From order continuing a temporary restraining order to the final hear- 
ing, defendants appealed to the Supreme Court. 

Godwin & Williams and E. F. Young for plaintiffs. 
J .  C. Clifford and Rose & Lyon for defendants. 

CONNOR, J. Plaintiffs are the owners in fee of a certain strip of 
land, described in the complaint, 43 feet wide, and 1,595 feet long, 
situate in  Averasboro Township, Harnett County, :North Carolina. 
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Prior to 1 January, 1928, plaintiffs were in possession of said strip of 
land cultivating the same for agricultural purposes. The defendant, 
Atlantic Coast Line Railroad Company, owns a right of way over and 
across the land of plaintiffs. The said right of way includes the strip of 
land described in  the complaint. Prior to 1 January, 1928, said defend- 
ant had not entered upon, occupied or used said strip of land for any 
purpose. The defendant, D. A. Sykes, is a section foreman of said 
company, in charge of the section of its tracks and roadbed, which is 
located upon the right of way over and across plaintiff's land. 

The defendant, Atlantic Coast Line Railroad Company, owns its right 
of way over and across plaintiff's lands, which include the strip of land 
described in  the complaint, under a deed dated 15 June, 1883, which 
was duly registered on 22 January, 1886. The easements and privileges 
connected with said right of way, and conveyed by said deed, are de- 
scribed therein as follows : 

"A free and perpetual right of entry, right of way, and easement at  
any and all times for the purpose of surveying, locating, building, con- 
structing, using, operating, altering, improving and repairing the said 
branch line of railroad, its depots, warehouses, station houses, bridges, 
and all necessary erections and for all other purposes necessary and con- 
venient for the operation and the business of the said branch road." 

Early in January, 1928, the defendant, Atlantic Coast Line Railroad, 
entered upon the strip of land described in the complaint, built a fence 
around it, and erected thereon a small house or shanty, for use and occu- 
pancy by its section hands. Said defendant contemplates the erection, 
in the near future, of other houses and shanties to be occupied and used 
by its section hands. Defendants allege that the house or shanty h e r e  
tofore erected, and the houses or shanties which it intends to erect on 
said strip of land, for the purposes aforesaid, are necessary for and 
convenient to the operation and business of said company. They deny 
that said defendant has used or contemplates using said strip of land for 
agricultural purposes. Plaintiffs allege that said houses are not neces- 
sary for railroad purposes, but that they have been or will be erected to 
enable the defendants to use said strip of land for other purposes, to wit, 
agricultural purposes. 

I n  the order continuing the temporary restraining order to the final 
hearing, defendants are enjoined and restrained not only from cultivat- 
ing said strip of land, but also from erecting or building thereon any new 
shanties, buildings or fences until the final hearing. I t  is ordered, how- 
ever, the defendants "may use and occupy the house already erected on 
said land, with the yard in front of said house and the back yard, and a 
space ten feet north and south of said house, at each end, such occu- 
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pancy to be maintained until the final hearing. But this occupancy 
shall not prejudice the plaintiffs in contending for the r alleged rights 
to the entire strip of land described in Article 3 of the complaint at  the 
final hearing." 

The right of the defendant, Atlantic Coast Line Railroad Company, 
to enter upon said strip of land, at  any time, and to occupy and use the 
same for any and all purposes reasonably necessary for and convenient 
to the operation of its business as a railroad company is clearly recog- 
nized and established by authoritative decisions of this C'ourt. Hodges v. 
W e s t m  Union Telegraph Co., 133 N. C., 226, 46 S. E., 572. The erec- 
tion of houses and shanties on said strip of land by defendant to be used 
and occupied by its employees, while engaged in work for said defendant 
as section hands, is manifestly both convenient and necessary to the 
operation of its business as a common carrier, by rail-oad. However, 
whether or not, the use or proposed use of its right of way by a railroad 
company is necessary for railroad purposes is primarily at least, a mat- 
ter to be determined by the company, in the exercise of its judgment. 
R. R. v.  Olive, 142 N. C., 257, 55 S. E., 263. I n  the absence of a find- 
ing, supported by evidence, that the use and occupancy of its right of 
way is not necessary for railroad purposes, and that such use is in bad 
faith, and not the result of the honest exercire of its judgment, the courts 
will not interfere with such use and occupancy. I t  is the duty of a rail- 
road company to keep its roadbed and tracks in  good repair; in  order to 
perform this duty, i t  is necessary for the company to kwp in its employ- 
ment foremen and section hands readilv available for the work of re- 
pairing said roadbed and track. I t  cannot be held as a matter of law 
that houses and shanties, located on its right of way, for the use and 
occupancy of such foreman and section hands, are not ~*easonably neces- 
sary for the proper performance of the duty which defendant owes to its 
patrons and to the public. Defendant does not contend that it has the 
right to enter upon and to use its right of way or any part thereof for 
agricultural purposes; i t  denies that i t  has or intends to use said strip 
of land for such purposes. 

I t  was error tienjoin and restrain defendants from erecting or build- 
ing upon its right of way new shanties, buildings or fences, enclosing 
said houses and reasonable yards connected therewith. The order must 
be modified in  accordance with this opinion. As thus modified, the 
order is 

Affirmed. 
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IN RE ESTATE O F  A R T H U R  PRUDEN.  

(Filed 26 September, 1928.) 

1. Appeal and Error-Record-Matters to be Shown by Record-Remand. 
Where suficient facts do not appear in thp record on appeal for the 

Supreme Court to properly pass upon the matters of law presented, thr 
case will be remanded. 

2. SamsEvidence-Statutes of Foreign Jurisdictions. 
Where the United States government has paid into a court of this State 

the proceeds from a policy of \Tar Risk Insurance on the life of de- 
ceased soldier, and from the record it is inferable that the deceased 
soldier was a resident of another State a t  the time of his death, but not 
stated with sufficient certainty, the case will be remanded. as the law of 
the State in which he died domiciled will colltrol the question of descent 
and distribution involved in the case, of which statute the courts here will 
not take judicial notice. and it is required that the statute be properly 
proven, if applicable. 

CIVIL ACTION upon an agreed statement of facts, heard by Small, J., 
3 August, 1928. From GATES. 

I n  substance the agreed statement of facts is as follows: Arthur 
Pruden, a soldier in  the American Army, contracted for and received 
from the Bureau of War  Risk Insurance a certificate or policy of 
insurance in the sum of $5,000, in  which said policy the mother of the 
soldier, to wit, Mary Elizabeth Brothers, was named as sole beneficiary. 
Arthur Pruden died intestate on 26 January,  1920, leaving a mother, 
the said Mary Elizabeth Brothers, a sister, Ada Pruden Harrell, and a 
brother, Richard Pruden. The mother, as beneficiary, received pay- 
ments from the Treasury Department upon said policy until her death 
26 December, 1920. Thereafter the Bureau of W a r  Risk Insurance 
"notified Richard Pruden and also Ada Harrell, that  they were desig- 
nated as beneficiaries by Arthur Pruden to whom the insurance was 
issued, and entitled to receive insurance in  payments of $14.37 per 
month from 27 December, 1920, to 27 January,  1940." Richard Pruden, 
brother of the deceased soldier, is still receiving the award of $14.37 per 
month. Ada Harrell, sister of the deceased, received her award of 
$14.37 until her death 19 March, 1926. Ada Harrell  left her surviving 
a husband, George Harrell, and two children, to wit,  Carmen Harrell, 
9 years of age, and Mary Harrell, 5 years of age. F. L. Nixon was duly 
appointed administrator of the estate of the deceased soldier, Arthur 
Pruden, on 1 January,  1927, and the Bureau of W a r  Risk Insurance 
paid to said administrator the sum of $1,901, which represented the 
principal of the unpaid installments awarded Ada Harrell. 
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Upon these facts the brother of the soldier, to wit, :Richard Pruden, 
claims one-half of said sum as next of kin of the decearged soldier. The 
minor children of Ada Harrell claim said fund through their mother, 
Ada Harrell. 

The clerk of the Superior Court, after hearing the argument of 
counsel, held that the minor children of Ada Harrell were entitled to 
said fund. Whereupon Richard Pruden appealed to the judge. The 
judge reversed the order of the clerk and held that Richard Pruden 
was entitled to one-half of said amount, and the children of Ada Harrell 
entitled to receive the other half. From this judgmen; the children of 
Ada Harrell appealed, assigning error. 

John Hill Paylor for Richard Pruden. 
J .  M.  Glenn for the children o f  Ada Harrell. 

BROGDEK, J. The law governing the distribution of War Risk Insur- 
ance has been declared by this Court in Branch Ranking and Trust CO. 
v. Bknkley ,  ddministrafor of the E s f a f ~  of Jack m'. Montague, anfe ,  
p. 40. This action, however, must be remanded to the Superior Court 
of Gates County for the reason that essential facts are not disrlosed 
in the record. I n  the first place, it appears in the agreed statement 
of facts that the deceased soldier, Arthur Pruden, died in Pennsyl- 
vania, and a certain exhibit from the United States 'Teterans Bureau, 
dated 25 March, 1927, indicates that the last legal residence of de- 
ceased was Pennsylvania. The domicile of the deceased soldier zt the 
time of his death must appear. I f  the deceased soldier was domiciled in 
Pennsylvania at  the time of his death, then the record must show the 
intestate law of that State at the time of the death. The statute law of 
another State is a fact to be shown because this Court cannot take 
judicial notice thereof. Hilliard v. Outlaw, 92 N .  C., 266; J l o f f l r  11. 

Davis, 151 N. C., 237, 65 S. E., 969; Carriage Co. v. Dowd, 155 N. C., 
307, 71 S. E., 721. 

The record further discloses that the certificate or policy of insurance 
issued to the deceased soldier named his mother, Mary Elizabeth 
Brothers, as sole beneficiary, and in another place in the record it 
appears that Richard Pruden and Ada Harrell were designated as bene- 
ficiaries by the deceased soldier. These contradictory declarations in  the 
record, without explanation, are confusing. 

The cause is remanded to the Superior Court of Gal,es County to the 
end that the essential facts may be found and judgment entered thereon 
in accordance with the law as declared in  the case of Branch Ranking 
and Tmlst Co. v. Brinkley, supra. 

Remanded. 
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ESTHER G. WINGATE v. J. 0. CAUSET. 

(Filed 26 September, 1928.) 

1. Bills and Notes - Actions - Defenses - Evidence Sufficient to go to 
Jury. 

Evidence by the payee, In an action against him to recover upon a post- 
dated check "for value received" that it was giren in payment for a pair 
of mules, and that the check was to be cashed only in the event that the 
parties agreed that the mules were to be sold for cash. but upon certain 
terms of credit if sold on credit, and that the latter was  agreed upon, 
should be submitted to the jury, and a judgment rendered ou the admis- 
sion of the defendant that he executed the check is erroneous. 

2. Malicious Prosecution-Termination of Prosecution. 
\\'here in the plaintiff's action to recover upon a check given by the 

defendant, and protested at the bank upon which it was drawn, the de- 
fendant sets up a counterclaim upon the ground that the plaintiff wrong- 
fully and maliciously had him arrested, etc., it  is necessary for the de- 
fendant to show the termination of the proceeding i n  his favor, a s  well as 
malice and want of probable cause. 

APPEAL by defendant from Grady, J., at  March Term, 1928, of PITT. 
Civil action to  recover on a $400 check given to plaintiff by defend- 

ant, 3 February, 1922, "for value received," which went to protest. 
I n  defense i t  was alleged, and there was evidence tending to show, 

that  the check in  question, which was post dated, represented the pur- 
chase price of a team of mules or horses, but was not to be used unless 
defendant sold said team for cash; otherwise, if sold on time, the check 
was to be taken u p  with good paper, which defendant says was offered, 
and, while first refused, was later reduced to judgment and assigned' to 
plaintiff's principal by agreement, in settlement of said check. 

Defendant also set up  a counterclaim for malicious prosecution, in 
that, it  is  alleged, plaintiff wrongfully and maliciously had him arrested 
and arraigned before the Superior Court of Wilson County for uttering 
a ~ o r t h l e s s  check. 

From a judgment sustaining a demurrer to the counterclaim, and 
holding that  the evidence offered in defense of plaintiff's claim was not 
sufficient to defeat a recovery, defendant appeals, assigning errors. 

No coumel  appearing for plaintif f .  
S. J .  E v e r e t t  for  defendant. 

STACY, C. J., after stating the case: We.think the evidence offered in  
defense of plaintiff's claim was sufficient to carry the case to the jury, 
and that the court erred in rendering judgment on the defendant's 
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admission t h a t  h e  issued t h e  check held by plaintiff. T h e  credibility of 
such evidence, however, is  f o r  t h e  j u r y  to  determine. ~Svans v. Cowan, 
194  N. C., 273, 139 S. E., 434. 

B u t  a s  i t  is  not  alleged t h a t  the  c r imina l  prosecution, which forms  the  
basis of defendant 's c laim f o r  damages f o r  malicious prosecution, termi-  
nated i n  favor  of t h e  defendant, there was n o  e r ror  i n  sustaining the  
demurre r  t o  the  counterclaim. TYinlcler v. Blowing Rock Lines, 195  
N. C., 673, 1 4 3  S. E., 213;  Carpenter v. Hanes, 167 N. (?., 551, 83  S. E., 
577. T h r w  things mus t  be  alleged and  proved i n  a n  ac t  o n  f o r  malicious 
prosecution: (1) malice, ( 2 )  want  of probable cause, and  (3)  termina-  
tion of proceeding upon  which the  action i s  based. R. R. v. Hardware 
Co., 138 N. C., 174, 50 S. E., 571. 

E r r o r .  

JAMES M. SMITH v. bl. R. RITCH A N D  H. A. LAWING, PARTNERS IS 

E u s r s ~ s s  UXDER THE FIRM NAME AND STYLE OF RITCE: & LAWING. 

(Filed 26 Septcmber, 1928.) 

1. Master and ServantLiability of Master for Injury to Servant-Safe 
Place of Work. 

The master is required, within the esercise of ordinary care, to furnish 
his employee a reasonably safe place to  do the work required of him 
under the terms of his employment, and for such failure, when the prosi- 
mate cause of a n  injury, the master is held liable in damages. 

2. Same--Ordinary Tools. 
While the master is  not ordinarily responsible in damages resulting 

from the use of simple tools ill the ordinary way, it is otherwise when he 
fails to  furnish him with a safe place to work, and he is ordered by the 
employer's vice-principal to continue to work under nnqnfe conditioas. 
which proximately causes the injury in the action. 

3. Same-Evidence SufRcient to go to Jury. 
Where the alter cgo of the employer would not permit the employee, a 

carpenter, to build a scaffold upon which to stand while nailing planks on 
a building above his head, ant1 to do his nailing by reachillg out of a 
window in the building, preventing the use of his t u o  hands, nnd the 
evidence tends to show that  the safer way was by building the scaffold; 
and by leaning out of the window the employee'q eye was brought in close 
prosimity to the nail being driven, and the nail, owing to this cramped 
position, was likely to glance: Held,  evidence sufficient to take the case 
to the jury upon the issue of defendant's actionable negligence. and to 
deny defendant's motion a s  of nonsuit. 

4. Sam-Assumption of Risk-Instructions-Issues. 
Under the facts of this case, where damages are being sought for an 

alleged negligent injury caused by the use of ordinary tools in an unusual 
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\yay, with evidence that the negligent failure of the employer to furnish 
his employee a reasonably safe place to work and the negligent order of 
the employer's alter ego to do the work, in~olving the issues of negligence, 
contributory negligence, and assumption of risk : Held,  the submission 
of the question of assumption of risk in the charge'of the court upon the 
issue of contributory negligence, without submitting the issue of assump- 
tion of risk separately is not prejudicial or reversible error. 

5. NegligenceActs or Omissions Constituting NegligenceAnticipation 
of Injury. 

Where n personal injury is inflicted on the employee by the negligent 
failure of his employer to furnish him a safe place to work, it  is not 
required, for recovery of damages, that the particnlar illjury should have 
been foreseen, if i t  could hare been reasonably anticipated that injury or 
harm might have followed the ~ ~ r o n g f u l  act. 

6. Master and Servant-Liability of Master for Injuries to Servant- 
Methods of Work-Evidence. 

\Illere the question involved in ;I persoli,tl injury ;rction against :IU em- 
ployer, i n ~ o l r i n g  the question as to the common method of doing the 
nork : ~ t  rrhich the employee was a t  work a t  the time: Held ,  evidence a s  
to the usual methods of work was not prejnditial or reversible error under 
the facts of this case. 

APPEAL by  defendants f r o m  Harding, J.. a t  Special  T e r m  of MECK- 
LENBURG. 30 error .  

T h i s  n a s  a n  action for  actionable negligence brought by plsirltiff 
against defendants. Plaint i f f  is a carpenter  of twelve years  experience, 
and  mas employed b y  defendants  to  help build a n  apar tment  house f o r  
which defendants  h a d  t h e  contract.  C. A. Hami l ton  was foreman i n  
charge of t h e  work. Plaint i f f  waq working under  him.  Defendant, 
M. R. Ritch,  as  t o  the  foreman's authori ty ,  testified, "They could ei ther  
do what  hc told them or quit." Hc n.ss engaged i n  applying storm-sheet- 
ing, o r  sheathing. 

T h e  mater ial  testimony of plaintiff i s  as follows: "Thompson a n d  I 
star ted storm-sheathing a n d  they pu t  us  on t h e  lower side of the  housc. 
W e  storm-sheathed u p  to t h e  foot of the windows, the window openings, 
a n d  I started to build a sca!fo7tZ and X r .  Hamilton told me to  go ahead 
and get it out of the windows. I star ted to  build a bench or  siaffold to  
work on and  Nr. Hami l ton  said to  go ahead arid get the storm-sllei~tlii~ig 
ou t  of t h e  windows-the openings to  t h e  windows. T h e  building was  
about  f o u r  o r  five feet off the  ground.  T h a t  threw t h e  window about  
eight feet f r o m  the  ground. I finished storm-sheathing to the  wi r ido \~s  
and  s tar ted storm-sheathing f r o m  there to the top of t h e  first story, u h e r e  
t h e  second story started. I was  s tanding i n  t h e  bathroom window when 
the nail glanced. I set the na i l  i n  the board. X r .  Thompson was saw- 
ing  the  boards and  pushing them up to me. I star ted nai l ing a n d  set i t  
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in the board and pushed i t  up  to this place and reached out to nail i t  
and .the nail glanced and hit me in the eye. I was building a scaffold or 
bench to stand on for safety. If I had had a bench or scaffold t o  stand 
on, I would have been behind the m i l .  The board I n a s  nailing was a 
wide piece. If I would stand on fhe scaffold, I would dqive it i n  straight 
and I u'ould hold the nail. When I was standing in the window, I 
would start the nail in the board, reach out and drive i t  in with the 
other hand. I n  standing on that windon, it \!as something like two 
feet from the window to the point at  which I was nrtiling. I had to 
hold with one hand and hold t h ~  board also with it and nail wi fh  the 
other hand. I had only one frer l iamd. I n  standing on a scaffold, I 
would have had two free hands. I did not bring a scalcfold or bench 
because Mr. Hamilfon told me not to do it. Not a thing in the world 
was provided there for me to stand on except the window opening. The 
windows were not finished. There was just an  opening. The framing 
was put up  and the storm-sheathing on the outside was to be hricli- 
veneered. I know the customary way of putting on storm-sheathing. 
Q.' What is that  custom? (Defendants object; objection overruled; de- 
fendants except.) A. To  hare  a proper place to work, bench or scaffold. 
(Defendants move to strike out the answer; motion overruled; excep- 
tion.) When the nail flew out, i t  struck me in  the eye. I t  just knocked 
me pretty near senseless." The  doctor took his eye o ~ i t .  "I now have 
a glass eye." 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Was the plaintiff injured by the negligence of the defendants as 
alleged in  the complaint ? Answer : Yes. 

"2. Did the plaintiff, by his own negligence, cbntribute to his injury 
as alleged in the answer? Answer: No. 

"3. What  damages, if any, is the plaintiff entitled lo recover of the 
defendan.ts ? Answer : $6,500." 

The other necessary facts and assignments of error will be stated in 
the opinion. 

James A. Lockhart and Walter Clark for plaintiff. 
Tillett, Tillett (e. Kennedy for defendants. 

CLARRBON, J. The  first material assignment of error made by defend- 
ants:  At the close of plaintiff's eridence, and at the conclusion of all 
the evidence, defendants made a motion for judgment as i n  case of non- 
suit. C. S., 567. 

I n  hTash v. Royster, 189 N. C., at  p. 410, Stacy, C. J . ,  said: "It is the 
settled rule of practice and the accepted position in this jurisdiction that, 
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on a motion to nonsuit, the evidence ~ h i c h  makes for the plaintiff's 
claim, and which tends to support her cause of action, whether offered 
by the plaintiff or elicited from the defendant's witnesses, mill be taken 
and considered in its most favorable light for the  lai in tiff, and she is 
'entitled to the benefit of every reasonable intendment upon the evidence, 
and every reasonable inference to be drawn therefrom.' " 

The court below orerruled the motions, and in this we think there was 
no error. 

C. A. Hamilton, the foreman of the defendai~ts, and a witness for 
them, stated on cross-examination, without objection by defendants, "If 
a man hanging around holds with one hand and nails with the other, it 
is a pretty precarious place. As to whether or not it is pretty dangerous 
depends upon the man, whether he is careless about it or not. I t  is dan- 
gerous anyway to be hanging around in that way." Plaintiff's manner 
and method of doing the work was in accordance with the command of 
his superior, whom he was bound to obey or quit. Hamilton was the 
a l l f e ~  ego. Pat ton  c. R. R., 96 S. C., 455; Davis v. Shipbuilding Co., 
180 N .  C., 74. 

Hoke,  J., in Thompson v .  Oil Co., 177 N.  C., at  p. 282-3, says: '(Not 
only is an employer supposed, as a rule, to control the conditions under 
which the work is done and to have a more extended and accurate knowl- 
edge of such work and the tools and appliances fitted for same, but the 
order itself given by the employer or his vice-principal directing the 
work and the natural impulse of present obedience on the part of the 
employee are additional and relevant facts to br considered in passing 
upon the latter's conduct in reference to the issue. Accordingly, several 
of the cases just cited are in illustration and support of the position 
that there is or may bc a distinction in weighing the conduct of the 
employer and employee even when the principal objective facts are 
open to the observation of both. Thus, in P a f f o n  v. R. R., supra (96 
N. C., 455), defendant was held liable for a negligent order which 
caused an employee to jump from a moving car, while the employee, 
obeying the order, was relieved of responsibility. The ruling apposite 
was stated as follows: 'One who is injured by jumping from a moving 
train is generally barred of a recovery by reason of his contributory 
negligence, but where a servant was ordered by his superior to do so in 
order to perform a duty for the company, if not appearing to the 
servant at  the time that obedience mould certainly cause injury, it was 
held that there was no such contributory negligence as would prevent a 
recovery.' " See cases cited in Robinson v. Ivey ,  193 N. C., 805. 

I n  Howard v. Oil Co., 174 N. C., at p. 653, it is said: "It is well 
recognized that, although the machinery and place of work may be all 
that is required, liability may, and frequently does, attach by reason of 
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the negligent orders of a foreman, or boss, who stands towards the 
aggrieved party in place of vice-principal. Ridge  v. 6'. R . ,  167 n'. C., 
510; X y c r s  v. R. R., 166 N. C., 233; l i o l f o n  r .  /mmbe,-  Co., 152 N.  C., 
68; S o b l e  v. I,umher Co.. 151 N. C., 76; Tl'ade I ) .  Con'racting Oo., 149 
N. C., 177." Robinson v. I v e y ,  supra. 

Thc  rule is so well settlcd that it hardly bears repeating, but it is 
well stated by B r o d g m ,  J., in JefTcrson v. Raleigh,  194 N .  C., a t  p. 481: 
"The law of this State is that  an employcr of labor is required to exer- 
cise ordinary care in providing cmployccs with rcaqonahlp saf(3 ~rlcltho lb  

and means to do thc work for which they are employed. Thus, in 
~ Y o b l e  v. I ~ m b e r  C'o., 151 K. C., 76, it is said : ' I t  is clemcli tnr  Icar~r- 
ing that  i t  is the duty of the master to furnish his servant a reasonably 
safe method, as f a r  as practicable, for doing his  work.' Again, in Y e r -  
re11 v. W m h i n g f o w ,  158 N. C., 252, i t  is held: 'The master fails to 
supply a safe place for work if hc allows work to br conducted thcre in 
a manner needlessly dnrigcrous to servants.' T o  the s ime effect is the 
ruling in  Yate v. i l f irror Co., 165 S. C., 273, as follows: 'W1i~ltli~1- i t  
was practical for the defendant to use any other device than a metal 
pipe for the purpose of insuring safety to its employc>es, and whether 
ordinary prudence required the use of it, were questiclns for the jury, 
which were properly submitted to  them. I f  the situatioli called for the 
use of a different device, and this would h a w  appeared to the ordinarily 
careful man, under the same circumstances, i t  was the duty of the de- 
fendant to supply it,  instead of needlessly subjecting his servant to 
danger.' The  opinion of the Court, quoting from Smi th  v. Baker ,  A. C., 
325, proceeds: 'An employer is bound to carry on his operations so as 
not to subject those cmployed by him to unnecessary riuk, and he is not 
less responsible to his workmen for personal itijury octasioned by a de- 
fective system of using machinery than for in.jury caused by defect in 
the machinery itself.' T h o m a s  v. Lalorcncc, 189 N .  C., 521." 

On  thc question of proximate cause, in Hudson  v. I!. R., 176 X. C., 
a t  p. 492, i t  is  said:  "That i t  is not required that  the particular injury 
should be foreseen and is sufficient if i t  could be reasonably anticipated 
that  in jury  or harm might follow the wrongful act." DeLaney v. f f e n -  
drrson-Gilmer Co., 192 K. C., 647; Clinard v. Electric Co., 192 N .  C., 
736. 

With  the principles of law stated, what are the facte succinctly? T h e  
building was about 4 or 5 fret off the ground, the window was about 
8 feet from the ground, abdut in reach of a man standing. The  stonn- 
sheathing was put  u p  to  the window as far  as the average man could 
reach. Then plaintiff started to build a bench or scaffcsld to stand on to 
continue nailing on the storm-sheathing. 13efendant's foreman, or vice- 
principal, stopped plaintiff. B y  standing on the scaffold plaintiff could 
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drive the nail in straight and could hold the nail. H c  would have, as he 
cxprcssed it, tlco free hands. H e  was stopped from doing the work this 
way and ordered by the foreman, or vice-principal, Hamilton, to nail 
from tlw nindon-. The  foreman said "the steadier and better place a 
mall has to stand on to work, the safer he is." As regards the nailing 
from the nintlon-, the foreman, without objection, stated, "It is a pretty 
precarious place," :11so "it is  dangerous anyway to be hanging around 
in that way," m e a ~ ~ i r i g  from thc n i ~ ~ t l o w .  l i non ing  t h ~  dangtr ,  thc~ fore- 
man, vice-principal, ortlered plaintiff to do the work from the window- 
admitted by him to be a dangerous and precarious place. The obedient 
emp1oyc.c. gets in the n i n c l o ~ ~ .  Thompson, his helper, mas sawing the 
boards and pushing them 1111 to him. H e  started the nail in the board 
and pushed the board in place, and reached out to nail  i t  with his other 
hand. H e  had to holtl with one hand and holtl the board also with i t  
and nail with the other h a ~ l d .  It was sorncthing like two f w t  to the 
point a t  which he was nailing. The  method of doing the ~vork  brought 
his left eye in  close proximity to the nail. When he hit the nail, i t  flew 
out and struck him in the left eye and destroyed it. H e  now has a 
glass eye. 

I t  does not require any instruction to use a hammer and d r i x  a nail. 
I f  that  was the case here, the nonsuit should have been granted. Plain- 
tiff's contention, as  found by the jury, mas that  he was building a scaf- 
fold to use the hammer and drive the nails, but defendants7 foreman 
stopped him from doing this. "I was building a scaffold or bench to 
stand on for safety." H e  could have stood on the scaffold, could have 
held the nail and been behind i t  and kept i t  i n  place, and driven the 
nail from the front. H e  n7as stopped from doing it i n  this way and 
method, and ordered by thc foreman to do it in such a way and method as 
the foreman says: "If  n man hanging around holds with one hand and 
nails with fhc other, i f  is a prctfy precarious place." 

H o X z ,  J., in  B u m  P. R. E., 169 5. C., p. 631, says: " In  several 
recent decisions of the Court it  has been held that, while an employer is 
required, in the exercise of ordinary care, to  provide for his employee 
a reasonably safe place to  work, and furnish him with tools and ap- 
pliances safe and suitablc for the work in ~ h i c h  he is  engaged, the 
principle, is chiefly insistent in casc of 'n~achinery more or less compli- 
cated, and more especially when driven by mecharlical power,' and does 
not always apply to (the use of ordinary everyday tools, nor to ordinary 
everyday conditions requiring no special care, preparation or pro1 iiion, 
where the defects are readily observable, and where there mas no good 
reason to suppose that  the in jury  complained of would result.' " 

W e  adhere to the doctrine therein stated, but the facts i n  the present 
case come within the principle that  there was "good reason to suppose 
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that the injury complained of would result." Taking the combination 
of facts and circumstances-plaintiff's building the scaffold-with the 
logic of "safety firstn-the orders of the foreman to desist and work 
from the window-the knowledge of the foreman that the method of 
using the simple tools, and to hold with one hand artd nail with the 
other from the window, mas precarious and dangerom. The sequence 
riecessarily striking the nail, not from the front but frcm the side, with 
his left eye in close proximity to the nail-the foreman could reasonably 
anticipate that injury and harm mould follow the wrongful act and it 
did-the loss of plaintiff's eye. 

I n  Hall v. Chair Co., 186 N .  C., at p. 470, i t  is s l id :  "Defense is 
interposed chiefly upon the ground that the machine was very simple; 
that the danger, such as i t  was, was open and obvious, ar  d that the plain- 
tiff assumed the risk of his injury. There was also a dea of contribu- 
tory negligence. I n  fact, the pleas of assumption of risk and contribu- 
tory negligence were both submitted under the second issue; and this, 
under authority of Hicks v. N f g .  Co., 138 N .  C., 319, if3 a matter which 
must be left largely to the legal discretion of the presiding judge." 
Parker v. Mfg. Co., 189 N.  C., 275; Ledford v. Power Co., 194 N .  C., 
at  p. 104. 

The assignment of error made by the defendants, that the court re- 
fused to submit an issue as to assumption of risk, we do not think can 
be sustained. 

The court below charged fully as to assumption of risk on the second 
issue of contributory negligence. 

The next material assignments of error were to the questions on the 
part of plaintiff with respect to custonl used in connection with the 
application of sheathing. The defendants' evidence went fully into the 
same matter. From an analysis of the evidence on both sides, we do 
not think, on the present record, that it could be held prejudicial or re- 
versible error. See Shelton v. R. R., 193 N. C., p. 670;  Insurance Co. v. 
R. R.. 105 N. C., 693. 

The next material assignment of error is evidence in regard to lia- 
bility insurance, we do not think can be sustained. 

I n  Luttrell v. Hardin, 193 N .  C., at p. 269, it is said: "It has been 
repeatedly held that the fact that a defendant in an actionable negli- 
gence action carried indemnity insurance could not E'e shown on the 
trial. Such evidence is incompetent.'' 

The plaintiff mas put on the stand in rebuttal. We think the material 
trouble complained of mas brought about by the cross-examination of 
plaintiff. The court below refused in its legal discretion to order a mis- 
trial on defendants' motion. See Gilland z.. Stone Co., 189 N. C., 783. 
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W t  have read with care the  charge of thc  court  beloll. T h e  contcn- 
tions a r e  ful ly  and  fa i r ly  set fo r th  i n  behalf of plaintiff a n d  defendants. 
T h e  law of negligence, proximate cause, contr ibutory negligence a n d  
assumption of risk, a r e  al l  clearly and accurately defined. T h e  l a w  
applicable t o  the  facts  mas thoroughly explained. O n  t h e  record we 
can  find 

Ko error. 

FATSNIE M. P E E L ,  E. S. P E E L .  AlAI:Y A. D A S I E L ,  H. D D A N I E L .  X. It. 
D A S I E L ,  N. 1'. D A S I E L ,  B E L L  H A R D I S O N ,  .J. M. H A R D I S O N ,  HETJEN 
I-IAI<DISOR', W. G. H A R D I S O N ,  F A N S I E  G E T S I N G E R ,  P. E .  G E T -  
S I S G E R ,  M Y R T L E  I. H U G H ,  A N D  JAS. R .  D A N I E L .  BY THEIR GUARDIIN, 
H A T T I E  D A N I E L ,  ASD HATTIP: DASIEI , .  v. ALTON B. COItEY A N D  

A. R .  COREY. 
(Filed 26 September, 1028.) 

1. W i l l e R i g h t s  and  Liabilities of Devisees and Legatees-Election. 
Where a d e ~ i s e  of land is clearly stated in the will as unconditional, i t  

may not be otherwise shown by par01 that  the devise was in lieu of other 
lands o~vi~ed  by the devisee, and thus put him to his election, or stop him 
from claiming under the will by his being present a t  the time the will was 
probated, and not making objection. 

2. Deeds and  Conveyances-Requisites and  Validity-Form a n d  Contents 
-Notarial Seals. 

Where a deed in the chain of title of the plaintiff bears the certificate 
of the clerk of the conrt of the coniity of its registration that the instru- 
ment has been properly proved a s  appears from the foregoing seals and 
certificates, the presumption is ugainst tlic defendant's contention to the 
contrary, and the validity of the deed will br upheld when it  has bcen 
dnly acknowledgetl before a notary pnblic in due form, but not attested 
by his notarial seal. C. S ,  3179. 3297, and, I fe ld ,  no prejudicial error when 
the parties plaintiffs to the action are  grantors and grantees in the deed. 

3. Descent a n d  Distribution-Nature i n  General-Heirs Designated in 
Devise. 

A grandson of the devisor of lands doer not take lands by descrnt from 
him when his father is living a t  the time of his grandfather's death, even 
though he takes the same lands arid interest under the devise that  he 
would have taken under the descent had his father not been living, and 
he acquires n ne\v estate by pcrthase, descendible to his heirs a t  law 
under the cannons of descent. C. S., 1654, Rules 4, 5, 6. 

APPEAL by  defendants f r o m  Clai7~ion Moore, Special Judge, a t  J a n -  
u a r y  Special  Term, 1928, of MARTIN. NO error. 

T h i s  is  a n  action involving the  title to  about 150  acres of land, on the 
west side of the Jamesvi l le  and Washington Road  i n  M a r t i n  County, 
N. C. I t  was  alleged i n  the  complaint t h a t  t h e  plaintiff,  F a n n i e  M. 
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Peel, was the owner of a one-third undivided interest, the other plain- 
tiffs are the owners of a one-third undivided interest, and the defendant, 
d l ton  B. Corey, is  the owner of a one-third undivided interest. The  
defendants plead sole seizin, adverse possession for the statutory period 
and estoppel. Thc  actiou was instituted to restrain defendants from 
c-utting and remoring timber from the land. I t  was tried on the theory 
as an action for partition. 

Jesse Hardisoil owned about 1,300 acres of land on 130th sides of the 
Jamesville and Washington Road in Martin County. 1311 5 September, 
1858, he executed a will leaving this real property (after the life estate 
to his wife) to his two grandsons, David R .  and Jesse H. Hardison. 
After the death of Jesse Hardison the will was duly probated in 1859. 
David R. and Jesse H. Hardison went into possession of the land. The 
grnndson Jesse H. Hardison ilevc,r married and died ii testate. H e  left 
surviving him David R. Hardison, the owner of one-half interest i n  the 
land and as his heirs a t  law to the other half (1 )  David R. Hardison 
and his sisters, (2)  Mary Emily Hardison, (3)  Sallict Ann Hardison, 
(4)  Hannah Daniel and a half-brother, (5 )  J o h n  Edwzrd Cook. Their  
mother married a Cook and had one child, ,John Edward Cook, and then 
married James Hardison, son of Jesse Hardison, and had the children 
above mentionkd. James Hardison was the father of David R .  and 
Jesse H. Hardison and was living a t  the death of hie father, Jesse Har -  
dison, who made the will and left the land to his two grandsons, 
David R. and Jesse H. Hardison. 

I t  appears that  Sallie ,4nn Hardison died intestate John  Edward 
Cook died intestate leaving as his  heirs a t  law John  S., T. C., and H. D. 
Cook. Then David R. Hardison died intestate some six or seven years 
ago, leaving (1 )  Mary Emily Hardison, (2)  Hannah Daniel, who mar- 
ried W. H. Daniel, and (3 )  the children of' J o h n  Edward Cook. After 
David R. Hardison's death, the two surviving sisters li.;ed on the place. 
Mary Emily  Hardison died leaving a will dated 26 ,June, 1923, pro- 
bated 3 September, 1923. I n  itern 2 of the mill she devised to Alto11 B. 
Corey, defendant, "A11 of the land on the west side of the Jamesville 
and Washington Road, i t  being the residence on which I now live, in- 
cluding all of the buildings." I n  item 3 she says, "I leave the remainder 
of my land to be equally divided between all of the children of W. H. 
and Hannah Daniel and John  Edward Cook." At thai, time she owned 
the interest i n  the land which she inherited from her brsthers and sister. 
Hannah  Daniel thereafter died, leaving a mill, dated 5 February, 1925, 
probated 1 February, 1926. I n  it she gives to her seven living children 
and the child of her deceased son, James A. Daniel, "A11 my interest i n  
David R. Hardison and Jesse Hardison tracts of land.'' On 24 Decem- 
ber, 1925, J o h n  S., T. C., and H. D. Cook and their wives ( the heirs of 
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J o h n  Edward Cook) conveyed all of their interest in the entire 1,300 
acres to xoah T. Daniel and others, and on 25 March, 1967, Noah T .  
Daniel and others conveyed to Fannie  M. Peel, the plaintiff, an undi- 
vided one-third interest in the lands on the west side of old Jamesville 
and Washington Road, the land in  controversy. On 1 0  %lay, 1927, this 
action was brought alleging a tenancy in common, as follows: One-third 
in Fannie 31. Peel, one-third in Noah T. Daniel and others, and one- 
third in  Alton B. Corey in thr  land on the west side of the Jnmesrille 
and Washington Road. 

The  issue submitted to the jury and their answer thereto x a s  as 
follows: "Are the plaintiffs the onrners and entitled to two-thirds of the 
lands described i n  the complaint, as alleged? Answer: Yes." 

The court below instructed the jury that  if they believed the evidence 
and found the facts to be as testified to, they would answer the issue 
"Yes," otherwise "No." Numerous exceptions and assignments of error 
were made by defendant. The material ones and other necessary facts 
will be set forth in the opinion. 

It'ard d Giimes and B. A. Critcl~er f o ~  plaintiff. 
3. R. Dunning for defendants. 

CLARKSON, J. From a perusal of the record the only material propo- 
sitions of lam that  seem to be involved: (1 )  I s  the estoppel plead by the 
defendants good in l aw?  ( 2 )  Undrr the facts in this action in  the chain 
of plaintiff's title is  a deed duly acknowledged before a notary public i n  
due form, but not attested by his notarial seal, competent as evidence 
tending to show ti t le? ( 3 )  Do the children of John  Edward Cook, the 
half-brother (half blood) inherit equally with those of the whole blood? 

F rom the record plaintiffs' contention is  that  the land in  controversy 
was owned by (1 )  X a r y  Emily Hardison, (2 )  Hannah Daniel, ( 3 )  John  
Edward Cook's children as tenants in common. That  Mary Emily 
Rardison owned a third interest and she willed all her intercst in the l a~ id  
on the west side of the Jamesville and Washington Road to defendant, 
A t o n  B. Corey, and that on the east side (or remainder) to the childreti 
of W. H. and Hannah Daniel and John  Edward Cook. Plaintiffs  
claim that  they are the omners of the tmro-thirds interest through Han-  
nah Daniel and John  Edward Cook. From the language in the will of 
Mary Emily  Hardison, me can see nothing that  mould estop plaintiffs 
from making the claim. Nor  do me think the evidence of the fact that  
Hannah Daniel was present when the will of Mary Emily Hardison 
mas read and executed and what she said, if competent, indicated that  
the devise to  the children of Hannah Daniel was conditioned upon Han-  
nah Daniel surrendering to  defendant, Alton B. Corey, her (IIilnrlah 
Daniel's) interest i n  the land on the west side of the Jamesville and 

6-196 
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Washington Road. The testimony on the subject, if competent, indi- 
cated only that Hannah Daniel and her husband "had talked it over 
and that was their mind, to give him the west side of the road anyhow, 
if they had anything to do with it." There is no sufficient language in 
the will, or otherwise, to base an estoppel. 

The doctrine of estoppel is at  some length set forth in Winstead v. 
Fmmer, 193 N .  C., at  p. 410. I t  is there said: "The doctrine of estop- 
pel by conduct as extracted from Pickard v. Sears, 6 A & E., 469, and 
Freeman v. Cooke, 2 Ex., 654, may, without attempting scientific pre- 
cision, be thus stated: Where one person by his words or conduct repre- 
sents a certain state of things to exist, and thereby induces-no matter 
whether he intended it or pot-another to alter his opinion, that other 
is not to be prejudiced by the perfidy or fickleness of the first person." 
Cook v. Sink,  190 N .  C., 620; i l lqer  v. Reaves, 193 N C., 172; Trust 
Co. v. Collins, 194 N. C., 363. 

We do not think, from the facts, the principle of election applies. The 
principle is thus stated in 28 R. C. L. (Wills), sec. 318: '(Where a tes- 
tator, after devising property owned by him to one beneficiary, assum9s 
to devise to another property belonging to the first devisee, the devisee 
of the property owned by the testator if he accepts the devise with 
knowledge of all the facts, is precluded from asserting a claim to his 
own property devised to the other beneficiary. I n  other words a legatee 
claiming under a will that devises away property of which he is owner 
can have the benefit of his legacy only upon renouncing in favor of the 
devisee his right to the property devised. The beneficiary must elect 
between keeping his own and taking what is given by the will. . . . 
I n  order to make a case of election, it is well settled that the intention of 
the testator to give that which is not his own must be clear and unmis- 
takable. I t  is not, however, necessary that such intention should be ex- 
pressly declared, but it may be gathered from the whole and every part 
of the instrument." 

As to the second proposition: C. S., 3179, is as follows: "Official acts 
by notaries public shall be attested by their notarial seal3." C. S., 3297, 
is as follows: "When proof or acknowledgment of the execution of any 
instrument by any maker of such instrument, whether a married woman 
or other person or corporation, is had before any official authorized by 
law to take such proof and acknowledgment, and such official has an 
official seal, he shall set his official seal to his certificate. I f  the official 
before whom the instrument is proved or acknowledged has no official 
seal he shall certify under his hand, and his private seal shall not be 
essential. When the instrument is proved or acknowledged before the 
clerk or deputy clerk of the Superior Court of the county in which the 
instrument is to be registered, the official seal shall not l)e necessary.'' 
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From an examination of the registered deed certified to this Court, \ \ f a  

find the clerk of the Superior Court has the following certificate: "DO 
hereby certify that  the due execution of the foregoing instrument has 
been properly proved, as appears from foregoing seals and certificates. 
Therefore let the instrument with the certificates be registered." The 
presumption is against defendants' contention. See Johnson v. Lumber 
Co., 147 N .  C., 249; Roberts v. Saunders, 192 N.  C., 191. 

I t  is contended by plaintiff: ('Anyway, this  deed is not essential to the 
plaintiff's recovery, as both grantors and grantees are parties  lai in tiff 
in this action and the cause of action would exist i n  favor of the grantors 
in the deed if the deed were excluded from evidence." The record SO 

indicates. T e  see no prejudicial error to defendant in the assignment of 
error on this aspect of the case. 

As to the third proposition, me think the children of John Edward 
Cook, the half-brother (half blood) inherit equally with those of the 
whole blood. The widow Cook had one child, John Edward Cook; she 
married James Hardison and had fire Hardison children, the two 
grandsons to whom Jesse Hardison milled the land, viz. : (1 )  David R. 
Hardison, and (2 )  Jesse H. Hardison, and also ( 3 )  Mary Emily Hardi-  
son, (4)  Sallie Ann Hardison, and ( 5 )  Hannah Daniel. James Hardi-  
son was living when his father, Jesse Hardison, died. David R. and 
Jesse H. Hardison mere purchasers. 

I n  Yelverton v. Yelverfon, 192 IT. C., a t  p. 617, Brogden, J.. says: 
"What is purchase in law? 'Purchase in law denotes the acquisition of 
an  estate in  lands by a man's own agreement or act i n  contradistinctioil 
to acquisition by descent from an ancestor. The popular signification 
of the word purchase, i. e., to buy, falls far  short of the comprehensive 
meaning given to the word by the law. I f  land be given to a man by 
deed or will, i n  fee or in  fee tail, he is a purchaser. But there is this 
distinction in the case of a gift by mill: I f  the ancestor devised his 
whole estate to his heir at  law in the identical manner i n  which i t  would 
have descended to the heir if no tlerise had been made, the heir takes by 
descent and not by purchase. But he must take the same estate and in 
the same subject-matter to come under the rule.' Mordecai's Law Lec- 
tures, Vol. 1, 648." Welch v. Gibson, 193 N. C., at  p. 689; Clark v. 
Clark, 194 N.  C., 288. The land must be treated as a new acquisition 
by David R. and Jesse H. Hardison. 

Pearson, J., i n  Osborne v. Widenhouse, 56 N .  C., at  p. 239, 240, says: 
('Noah F u r r  acquired the land in controversy as devisee under the will 
of his grandfather, Pau l  Fur r .  At the death of the devisor, Henry 
Fur r ,  the father of Noah, mas living, and would hare  taken the land as 
his heir, had he died without making a r i l l ;  so Noah at  the death of 
Paul,  his grandfather, mas not 'his heir or one of his heirs,' and, neces- 
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sarilp, took t h e  land  a s  a pz~rchascr i n  i ts  general sense, and not i n  the  
peculiar mode which, under  t h e  statute, i s  made t o  have the  l ike effect 
a s  a descenf.  H e  took by devise, and  could not  have c h i m e d  as heir  of 
his  grandfather ,  h a d  the  la t ter  died intestate. T h i s  is  settled i n  B u r -  
I / U J ? ~  r. Deuereux, 1 I r e .  REP., 55G, where the mat te r  is  :ully elaborated, 
and  the  construction of the  ru le  of descent i s  fixed. I t  follows t h a t  the  
l and  mus t  be treated a s  a nezr acquisition by  S o a h  F u r r ,  a n d  is  t rans-  
mitted to  his  uncles a n d  a u n t s  on the  mother's side as  well as  those o n  
the  sido of the  father." Sec  C. S., 1654, Rules 4, 5 and 6. Paul v. 
C a ~ t e r ,  153 N. C., p. 26, and  ATob7e v. Wil l iams ,  167 N. C., 112, a r e  not 
applicable under  the  facts  i n  this  case. 

W e  can sce no evidence of adverse possession f r o m  t h e  facts  appear-  
ing  i n  the  record. I t  m a y  bc t h a t  defendants only rewived t h e  lamb's 
share, bu t  we cannot  dis turb t h e  well-settled devolution clf real  property. 

F o r  the  reasons given i n  t h e  judgment  below, we find 
N o  error. 

JAKE l\'ARD BATCHELOR, . \ D ~ ~ I S I S T R A T O R  O F  THE EE~TATE O F  B. w. 
BATCHELOR, DECEASED, V. ATLAXTIC COAST LINE RAILROAD COM- 
PANY. 

(Filed 26 September, 1928.) 

1. Railroads-Operation-Injuries t o  Persons on Track-Negligent- 
Warnings, Watchmen, etc. 

In a n  action against a railroad company to recover damages for a per- 
sonal injury alleged to have been negligently inflicted by a collision with 
defendant's train a t  a eonntry grade crossing of a county highway with 
defendant's railroad track, evidence that  the defendant did not maintain 
a \vatchman, gates, or signal gongs a t  the place is not evidence of its 
actionable negligence when there is no evidence that  such was necessary 
ouing to unusual dangerous conditions esisting at  this particular p l a n ,  
such as  obstructions to conceal the approach of trains, and where the 
evidence tends only to show that all the usual signs had heen placed there, 
signals or warninrs fiven, by the engineer, and the view was clear and 
unobstructed, and that the defendant was not otherwise 3egligent. a judg- 
ment as of nonsuit is properly entered. 

2. Same--Evidence--Last Clear Chance. 
Where the question involved in nn action for damagcs against a rail- 

road company for the negligent killing of plaintiff's intestate by a col- 
lision a t  a highway crossing is whether the defendant's engineer should 
have stopped his train after the collision in time to have avoided the 
killing, eridence of a witness who had had esperience as  a fireman, that  
the train could have been stopped within the distance after applying the 
brakes, but that  he did not have knowledge as to the time required to 
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:IPDIS the hrakrq i.; hut  a conji,cture. :rut1 no sufficieut eviclencr t o  I r e  
submittetl to the j u r ~  i n  the i i l he~ ic .~  of It3g:il c l i d c ~ ~ r t r ~  ; I \  to the time it 
wonld have take11 to apply the brakes 

3. Evidenc~Hearsny-Res  Crest*. 
The tleclnrntions of ;I party ilnmedi;itely after ;rn accident ;ire not ad- 

niissiblc in e~idence as a part of thc res gc.stn: \\.lien it appears t l ~ t  the 
tlcclnratio~i \\.;is a ~~arrat iol i  of past occurreuc,e rather tl1:111 the facts 
talking through the party. 

CIVIL ACTIOS, before Jlidycffe, .J.. at  April Term, 1923, of S A S H .  
The plaintiff is tlie administrator of Ward U:rtclielor. 
r 3 1l1e ex itlerlce tmdetl to sliow that plaintiff's intestate n a s  a succes4ul 

farmer, about 6-1- years old, and that on or about 22 December. 1924, he 
was returnir~g from xashvil le to his home and TVRS driving his auto- 
mobile. The  road upon whirll plaintiff's intestate wns traveling, runs 
parallel with the right of n a y  of defendant railroad company for some 
distance until it gets about 150 fect from the c*ros4np. 1'1;1i11tifl"\ 
intestate n a s  t rawl ing wcxst, and the train of clcfcndant n a s  trareling 
i w t .  H t ~ r ~ c c  :L t r awl r r  on this hiphnay, approaching the crossing, 
would br facing the train until he got about 150 fect from thr  crossing. 
A i t  a point in the road forty or fifty fcet from tlie crossing the traveler, 
by merely looking up, could have seen the train 125 yards off. At a 
point in the road 60 feet fro111 the rroszing "thcre is 110 ol)atacle or ob- 
struction to nnybotly's sight for 67.5 yards up the track." Thrre  v a s  a 
North Carolina stop-law sign at tlie crossing. Thcrc was a1.o n "Stol), 
Look and Listen" sign. On the date specified, plaintiff's intwtate ap- 
proached the crossing traveling a t  a rate of speed estimated between 
15 and 20 miles an  hour. H e  was familiar with the crossing hp reason 
of the fact that  he had crossed the track of the defendant at that point 
four times :I day for ten or ~ T V P ~ T - ~ ,  years. The  evidence further tended 
to show that the deceased was also familiar with the schedule of trains. 
The  e~it lence further sho\vecl that the train gave the proper signals for 
the crossing. 

The  h ighnay crosses the railroad track diagonally. ,\II eye nitncs., dc- 
scribing the collision, said:  "The automobile ran  up on the cros-lng and 
the trairi scooped it up  on thc con-eatchcr, hitting the c:lr fro111 thc rirllt 
front, which made the right front of the car slide up on the cow-catcher 
and lift the rear wheels of the automobile on the track, or sometliing 
like that. The  train pushed tlie automobile dovn the track a distance 
of 13-1- fcet, where the automobi l~  struck a bridge IT-hich knocked the 
automobile off the track and loose from the engine. The  side of the 
nutomobile was crushed." Plaintiff's intestate died a short time after 
being removed from tlie scene of the collision. The  crossing is 1 9 1  fect 
from the corporate limits of the town of Nashville. The road from 
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Nashville to Spring Hope, upon which plaintiff's intes1;ate was travel- 
ing, was a "much traveled road as a county road, but not as a highway." 
The train of defendant was composed of an engine, baggage car and one 
passenger coach. 

At the conclusion of plaintiff's evidence there was judgment of non- 
suit, and the plaintiff appealed. 

Cooley & Bone, 11. S.  Ward a d  Stephen. C.  Bragazu for plaintiff. 
Spmiilld2 Spruill for defendant. 

BROQDEN, J. Three questions are presented for decision : 
1. I s  the failure of a railroad company to maintain a watchman, 

gates, gongs or other devices at  a public crossing in the country evidence 
of negligence in an action brought by a person injured by collision with 
a train at  such crossing? 

2. Was there evidence to be submitted to the jury on the question as 
to whether the engineer of the train could have stopped before hitting 
the bridge ? 

3. Was the statement of the engineer of the train after the collision 
admissible in  evidence ? 

Upon the first question the plaintiff relies upon Dudley v. R. R., 180 
N. C., 34, 103 S. E., 905. The principle of law announced was as fol- 
lows: "It was not error for the court to permit the plaintiffs to offer 
evidence that there was no automatic alarm, or gates, ,it the crsssing, 
and the court properly left i t  to the jury to say, upon all the attendant 
circumstances, whether the railroad company was negligent in not erect- 
ing gates. I t  was incumbent upon the defendant to take such reasonable 
precautions as were necessary for the safety of travelers at public cross- 
ings. 22 R. C. L., 988. This was a question of fact for the jury. 
That the city authorities assented that a watchman should be stationed 
at the crossing was not conclusive upon the plaintiffs if, in the opinion 
of the jury upon the evidence, this was not sufficient protection to the 
public." This language interpreted without reference to the facts upon 
which the decision was based, perhaps supports the contention of plain- 
tiff that it is the duty of railroad companies to install gates or gongs at 
all public crossings in the State, and that a failure to cckmply with this 
duty would be evidence of negligence in personal injury actions result- 
ing from collisions with trains. However, it appears tkat the crossing 
involved was upon a much used street in the town of Rrashington, and 
that the vision of the traveler was obstructed by a warehouse. The 
Dudley case was relied upon as an authority in the case of Blum v. 
R. R., 187 N. C., 640, 122 S. E., 562. I n  that case Adams, J., concurred 
in  the result, and Stacy, J., while concurring in the result, calls atten- 
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tion to the fact that the question of the erection of gongs or gates a t  
public crossings mas not beforo the Court. Both the Hlum and Dudley 
cases are cited in Finch v. R. R., 195 N. (3.) 190, but not upon the point 
involr cd h ~ r e .  The  l e a d i q  authority cited in the Blunl r n w  for tl~c, l)osi- 
tion taken was R. R. u. I c e s ,  144 U. S., 408, 38 L. Ed., 4'55. 111 that (.a-c, 
the Supreme Court of the United States thus declared the law: "It  
seems, howerer, that  before a jury will be ~varranted  in saying, in the 
absence of any statutory direction to that effect, that a railroad com- 
pany should keep a flagman or gates a t  a crossing, it must bc first shown 
that  such crossikg is more than ordinarily hazardous; as for instance, 
that it is in a thickly populated portion of a town or city; or, that the 
view of the track is obstructed either by the company itself or by other 
objects proper in themselves; or, that  the crossing is a ~ilucli traveled one 
and the noise of approaching trains is  re~lclered indistillc*t a11(1 t l i c s  or 11- 
nary signals difficult to be heard by reason of bnztle a~icl w~rfuhioll i'1c4:- 
dent to railway or other business; or, by reason of sumc *urll lilic, c2:lu\c; 
and that a jury n-ould not be warranted in s a , ~ i n g  that a railroad (.om- 
pany should maintain those estra precautions a t  ordinary crossings in 
the countrp. The  I1)c.s casr is cited with approval in S o r t h c r ~ ~  I 'a i i f ic  
R. R. C o .  v. N o e ,  13  Fed., 2nd series, 377, in which it is declared: 
"IVhile tlie necessity for a flagman or other ~ r a r n i n g  at a crossi~lg has 
usually been found by the adjudged caws to esist at ra i lnay crossings 
over busy highways in cities, . . . the test is the peculiar danger 
of the crossing, even if it  be in a rillage. See -Yeic 1 o r k ,  Y. ik 11.. R. C o .  
v. X o o r e ,  105 F. 725, 4.5 C. C. A., 21." The  subject is discuised in an 
estensivc note in  16 ,I. L. R., p. 1273, xrhere all the authorities are 
assembled and analyzed. 

A p p l y i ~ ~ g  these principles of law to thc facts tlivfilosr~l 11) tht rccwrc!, 
there is no evidence of obstruction existing a t  this crossing; neither is 
there evidence that the vision of a traveler was obscured by curves, em- 
harikmer~ti, buildings or other conditions, nliich rcridcred tht. rroysinq 
more than ordinarily hazardous, nor does the rworcl tliscloic all!- (~~11-  
dition of peculiar danger. Therefore, we hold that tlie failure, of thc 
defendant to maintain gates or gongs a t  this crossing was no t v i d c ~ ~ c c  of 
negligence. 

The  plaintiff contends, however, that  if the defendant was not guilty 
of negligence prior to the collision that  the engineer should hare  stopped 
the train before the automobile was pushed against the bridge, resulting 
in the death of intestate. The evidence was that  the bridgc was 194 - 
feet from the crossing. The  question immediately arises : Could the en- 
gineer in the exercise of proper care have stopped his train within 154 
feet? The  only evidence upon this question was the testimony of a 71 i t -  
ness who had formerly worked for the railroad as fireman, flagman, bag- 
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gagemaster and conductor. H e  stated that  in his opinion "a train 
running a t  a speed of 20 or 2 5  milrs an  hour and carrying an  automobile 
in  front of i t  could be stopped in  around 50 yards. Air-brakes are the 
means and appliances which are put in  operation to stop the  train. 
I know about air-brakes only by hearsay, and 1 do not know how 
long i t  would take to apply them, as I never was an  twgineer." The 
burden was upon the plaintiff to show negligence. The train r an  51 
yards and 1 foot before hitting the bridge. According to the testimony 
of plaintifl's witness, it could have been stopped in  "around 50 yards" 
after the brakes were applied. This testimony, in the ahence  of knowl- 
edge as to what length of time mould be required to apply the brakes, 
amounts to no more than conjecture, and conjecture is not evidence. 

The plaintiff again insists that  certain statements made by the engi- 
neer after the automobile had been thro~vn from the trail1 at the bridge, 
constituted evidence that  no proper lookout was obser7;ed. This con- 
telltion is based upon the evidence of witness Smith, wh, stated that he 
mas near the depot when the collision occurred. The depot was ap- 
proximately 800 feet from the bridge. When the witness arrived a t  the 
bridge the deceased was being taken from the car. The train "went 
about 32 or 33 yards by the automobile after it went off the bridge." The 
witness then went to the engine and found the engineer taking off the 
broken bumper of the engine. The engineer had just finished removing 
the bumper and was taking his wrenches to go down u ~ d e r  the engine 
to do some work on the brakes. The testimony of witness is as follows : 
"When I first walked up he  was taking off that piece and I said, 'Capt., 
it  hit a hard lick,' and he said, 'Yes, i t  broke v711en i t  hit that bridge'- 
talking about the bumper piece. H e  said that happened when i t  hit the 
small bridge and crushed the car. H e  said he didn't see the man when it 
hit, but saw him right afterwards, when the automobile fell in front of 
him. H e  didn't see him when he hit  him, but saw him right after- 
wards." 

The only aspect upon which this evidence would be competent would 
be upon the theory that the statement of the engineer wls  a part of the 
res gestc~. The test as to whether a declaration is a part of the res qeatul 
depends upon whether the declaration was the facts talking through the 
party or the party talking about the facts. The subject i s  discussed in 
the following cases: Harpev 11. Dai?, 92 X. C., 394; Bumgardner v. 
R. R., 132 K. C., 438, 43 S. E., 948; S. v. Bethea, 186 N. C., 22, 118 
S. E., 800; Young v. Stewart, 191 N. C., 297, 131 S. E., 735.  

We are of the opinion that  under the well defined pihciples of law 
recognized in this jurisdiction that the statement of the engineer was the 
narrative by him of a past occurrence, and therefore not a part of the 
yes gestce. 

Affirmed. 
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L. T. WHITE, EXECUTOR OF K. P. WHITE, v. J. B. MITCHELL. ESECCTOR OF 

MAR> 0. \VIIITE. ET AL. 

(Filed 26 September, 1928.) 

1. Will-Construction-Estates and Interests Created. 
Upon a devise of real  and personal property t o  the wife during widow- 

hood, the  moneys of t he  testator in the  bank go to  her subject t o  the  
restrictions contained in the  will, and  while she may not dispose of them 
by will, she  is entitled to  whatever moneys she may have saved, arising 
f rom the  corpuv of the estate, and may so dispose of them 

Where the  widow under the term? of the will of her husband nlay only 
dispose of the  moneys i n  the bank to her crcdit, and not such a s  may a t  her 
death have passed to the remainderman uncler his will, it may be showu by 
disinterested witnesses a s  to  what  par t  passed under the nidow's will, a s  
not objectionable evidence under C S., 1705, based upon conversations 
with other living parties interested nuder the husband's nil1 

3. Evidence-Hearsay-Communications with Decedent. 
A transaction or communic.ation with a d e c e a s d  1)erson prohibited by 

C. S., 1795, does not include those with a living person interested in the 
result of the  action. 

4. Same. 
Where a widow is entitled during h r r  widowhood to the profits on the  

land devised by her  deceased husband, but not t o  his moneys commingled 
therewith in a deposit ill a bank, and has  died devising the total  amount 
of the  deposit: Held, testimony as  t o  her receipt of the  money from the 
crops is  competent, not falling within the provisions of C .  S., 1795, and 
does not affect the title t o  other motley owned hy her husbmd a t  his 
death and given to  her for  life by his will. 

5. Trial-In~truction~Ex-ceptions-~4ppeal and Error. 
Exceptions must be taken a t  the time to the  btatement of the conterl- 

tions of t he  parties by the t r ia l  judge in his instructions to the jury t ~ )  k 
considered by the  Supreme Court on appeal. 

6. Same. 
Exceptions to  the  instructions of the cwurt to the  jury must he prcjudi- 

cia1 to entitle the appellant t o  a new trial .  

7. Costs-Persons EntitledJudgmentn. 
Where the  action inrolres the question 21s t o  tho  recovery of :I ~wr t ion  

of the  estate of a deceased person, and judgment i s  rendered in f:rvor of 
the  executor, thc p1:lintiff. he i s  cntitlcvl to il jndglnent for  co\t.. ('. S., 
1241. 

APPEAL by pla int i f f  a n d  de fendan t s  from Clayton Sfoo re .  ,Special 
Judge, at  January Term, 1925, of EERTIE. 
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I<. P. Wliite died 1 1  October, 1921, leaving a will hu which he dis- 
posed of his  property as follows: 

"Item 2nd. I do lend unto my beloved nifc,  Mary 0. White, all of my 
real and personal estate to her during her ~tido\vhootl as my nitlow. 

"Item 3rd. Wlion niy beloved wife, X a r ~ r  0. Whit(>, ceased (ceases) 
to be my \xido\\ by drath or ~narr iage ,  I tli~pose of estate as follows: 
I do give and bequeath to niy son Earnest P. White and to my son 
Danvil C. White all of land ownrcl by nic at the time of my  death to be 
equaled dividrd betnee11 them to them and their heirs for ever the said 
D a n ~  il C. White is to have thc west bide of said land include all build- 
ing, there on and the gartlcn the wit1 Earnest P. White is to have the 
cast side of said land ant1 divisiou line to he run ant1 lnyetl of on the 
east side of the garden and lot on said land. 
('I do give and hequ~at l l  to l r ~ y  son Earncbt P. Whit( il~i(l to my SOXI 

Danvil S .  White a11 of niy Right and intc~*est in I~ors ts  nnd mules on 
hand a t  the time of n1-y death to tllcni and tlicir heirs fc r ever and I do 
nllso give to my  on 1,assic~ F. TTliite on(, frather lwd to hirn and his 
heirs for ever. 

('I do give all of the h:llancr of niy p e r s o ~ ~ a l  property on liand a t  the 
time of niy death to all of my children to be equeal divitlccl among them 
to tlienl and theirs heirs for ever and lastly I do liereh:. constitute anti 
appoint niy son Lefnyth T. White my lawful Esecutor, ~ t c . "  

The testator's wife, Mary 0. White, died in August, 1924, leaving a 
will by wllich she bequcatlietl to her dauglitcr, Euln Jlitchell, five hun- 
dred dollars describcd as "rnoney I liavc in thc bank": lo llcr daughtcr, 
Re112 hIitelicl1, five l i~~nt l rcd  t lo l l :~~~s  "out of tllc 1noncr that is in the 
ba~ik '? ;  to her granddaughter, .lmelia White, onc liund w l  dollars "out 
of the money that  is in the bank"; to lier son, L. T.  White. ten dollars; 
and to her granddaughter, Eva  Ruglies, twnty-five ddlars .  A11 her 
property not ciisposctl of was to be ?old ant1 the procwxls were to be 
t l i~ idcd  bct~vccn E u l i ~  mid Rena Xitchell. 

-It the timc of her death Mary 0 .  TYliitc. hat1 a ccrt i icatc of deposit 
for $1,354, n it11 4 per cent intcrest issucd by the hank of Colcrnin. The  
bank paid tho amount of the certificate to .J. 13. Jfitcal ell, cwc3utor of 
N a r y  0. White. 

The  plaintiff contended that tlic money for uliich this certificate had 
been issued was a part of the estate of his testator, I<. 1'. Wliitc, and 
brought suit to recover a j~ldgnicnt for flip :lnxount paid hy the bank to 
J. 13. Xitchell as  executor. When tlic ~ a u s e  n a s  tried th-  jury anewrretl 
the issues as follows : 

I. ,Ire the defendants indebted unto the plaintiff :I. allegcd in the 
coniplaint ? .Illsn.er : Ycs. 
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2. I f  so indebted then i n  what amount?  Answer: $1,354 with interest 
since the day of , 192 . 

I t  was thereupon adjudged that  the plaintiff recover of the defendants, 
J. B. Mitchell, executor of Mary 0. White, and the Peoples Bank and 
Trust  Company of Colerain, the sum of $1,354 deposited in  said bank 
in  the name of J. B. Mitchell, executor, etc., with interest a t  4 per cent 
per annum from 26 June,  1924. I t  was also adjudged that  the plaintiff 
disburse the amount recovered in  the due course of administration 
under his  testator's will, and that  the costs of the action be paid out of 
the fund on deposit in the bank. 

The parties appealed upon error assigned in  the record. 

Winston, Ma t th~zvs  CE Kenney f o r  plaintif. 
Craig & Pritcheft f o r  defendanfs. 

 ADA^, J. After the death of Mary 0. White, was her executor en- 
titled to the money for which the certificate of deposit had been issued 
by the bank? T o  this question a negative answer must be given if she 
came into possession of the money by virtue of her husband's will, 
because his property, real and personal, was given her "during her 
widowhood." 

T h e  plaintiff says that  upon the death of Mrs. White the money 
became a par t  of the personal estate of his testator. H e  contends that  
his father and mother, both infirm, needed assistance and protection; 
that  he had a conversation with J. B. Mitchell (who had married h i i  
sister) in reference to their condition; that  he had previously received 
money from the f a rm and had put it in the bank first to the credit of his 
father and afterwards about two years before his father's death to the 
joint credit of his father and nlother; that  in consequence of their con- 
versation he and J. B. Nitchell went to the bank a month after the death 
of his father and had the account credited to Mrs. Whi te ;  and that  all 
the money thus deposited had been deriwd from his father's farm. The 
plaintiff offered evidence in support of these contentions and the de- 
fendants excepted on the ground that  the evidence is prohibited by 
section 1795 of Consolidated Statutes. 

This section disqualifies any party to an action or any person in- 
terested in  the event of the action, or any one under whom such party or 
person derives title, to tcstify in behalf of himself, or in behalf of the 
person succeeding to his title or interest, against the personal r e p r e  
sentative of a deceased person, or against the committee of a lunatic, or 
against any one deriving title or interest through such person or com- 
mittee, concerning a personal transaction or communication hetween the 
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witness and the deccased person or lunatic. Bun,? 1 % .  [I'odd, 107  K. C., 
266. Tho purpose is to esclude evidmce of a personal transaction or 
conimuriicatioli bctnecn tlic ~ ~ i t n e s s  and a person \tho by reason of 
death or lunacy cannot be lienrd. . t b c ? - ~ ~ r ~ f h y  1. .  Skidmore,  190 S. C., 
6 6 ;  I I a y w o o d  v. Russe l l .  182  X. C.. 711;  R e r w  1 , .  Il'oods 180 N. C., 631. 

The  dcfcndants' first t n  el\ e twxptior~q art. :dtlrer ,cd tu ~ ~ ( ~ I I w  

which does not involvc any pwsonnl transactio~r or corriniunication be- 
tween the witness and his mother or his fatlirr: it  relates to conversa- 
t iol~s or transactious between thc \\itncss ant1 the &>fendant, J .  U. 
Mitchell, and bct\vccn tlic vitlrcss and tlic officer5 of the hank, all of 
wliorn are l i l ing.  There i,s I I O  ~ ~ i c l c n c e  or tuggertioli that  I<. P. White 
or his wife had anytliir~g to say in r e fc rcnc~~  to the rccitctl tral~sactions 
or indeed tliat e i t h ~ r  one of them knew n h a t  L. T. W l i i t ~ ~  and J. B. 
Mitchell had done. 011 cross-csa~iiinatiorl tho d c f c ~ ~ d a l ~ t s  elicited cvi- 
dence that  tlie witricss acted in behalf of his father i111tl  noth her; but it 
does not appear that  either his father or his mother ha( given him any 
instructions, or approxed or clisapprovcd, or even had knovlcdgc of, any- 
thing he did. I n  fact his father had bee11 par:~lyzcd for about nine 
years and talked very little. 3Iorcver, the appellants a f ~  cr bringing out 
this evidence made no motion to strike out what the v itness liad prc- 
viously said. These esceptions therefore must btl ovcrrulcd. 

*lntl so as to tlic thirtecutli and four tcc~~r t l~  escq) t io l~ , .  Tllc plaintif 
admits that  after  the death of her husband Mrs. White n a s  entitled to 
money derived from the s a k  of thc  crops. TIcr l ~ e c ~ i p  of this money 
could not affect thc question of titlc to other rnollrzy ow 1c~1 by her hus- 
band a t  his death and g i r c ~ l  to hcr for life by his will. A h d  on the mat- 
tcrs i n  issue it is immaterial wlletlicr Mrs. Wl~itc, did o .  did not devise 
tlic "remainder of her cstatc" to thtz I\ i t n r ~ ~ .  'l'lii- c~viclr~l~cc~ could havc 
had no material bearing on the verdict. Esceptioli I l i  relates to the 
judge's statcniclrt of colitclitio~l. to 1\11irh his niintl \\:is not directed 
during tlie trial, and exception 13 to it11 i~~s t ruc t ion  that the plaintiff 
n l~d  tlic clefendants could not lam fully agrctx to n vtt l(m~cwt of tlie cstatcb 
in 1)rcwli of the will unlc-s d l  thc1 i ~ ~ t c r t s t r d  1~ill.tiw :~grtwl. I t  is not 
cmlly p(w*ei~c.tl hov thcl :~ppcllal~ts could l1a\c2 bcw 11rt> ~ul ic~vl  11) t l ~ c w ~  
instructions. Thcrch ar( ,  otlrcl c.xceptio115 t o  tlic cl~argc. \ ih icI~  bc~onie  
:w:~(lcmic, as it i i  fou~rd a. ;I f:lrt :LI I ( I  :~grc~>t l  t11;lt t l i ~  iculict i~~cluclcls 
no 1)ersonalty except nivnry in the bank. 

7 he appclhnts  co~l to l~( l  that tll( r(a i i  ~ 1 ~ 0 1 '  i l l  th(1 j u d p ~ l ( ~ t  ; that  
K ~ r y  0. White n:lr c~~rti t l (~(l  to the> illco111o fro111 thr h ~ q ~ o ~ t ,  311tl ihat  u 
part of the. inc20nit~ h ; ~ s  ~ P C ~ I I  :~ \ \a rdcd to the pl;~ir~tiff. / t u / /  /\. ILo l~;~(win ,  
56 x. C'., 349 ; 15 ( I .  ,J., 94;. 'Fli(~ p l a i~~ t i f f  ~ Y I ~ I W I I ~ ~  that the> , i u c l g ~ r ~ ~ ~ ~ ~ t  
may be modifictl io tliat li(a I I I ; I , ~  wc3o\c~r il~tcrc>.t o111: t r o ~ r ~  tilt> ( l i~ te  of 
tho widow's dwth .  
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A motion was made that  the defendant executor be allowed to deduct 
from the recorery burial expenses and the fee of his attorney; but these 
matters were ~ o t  pleaded or considered during the trial. 

The motion for lionsuit was properly denied. The  other exceptions 
are formal. 

On the defendants' appeal there is no error except ill thc judgment, 
which is rnodified and affirmed. 

A l n ~ ~ r s ,  J. I t  was adjudged that  the costs be paid out of the fund on 
deposit i n  the bank. This par t  of the judgment is erroneous. The  
plaintiff har ing  recovered is entitled to his cost. C. S., 1241 et  seq. 

Error .  

FIISSCI.:S JOHNSON, ADMINISTRATRIX OF XAUKICE .JOHNSOIT, DECEASED, Y. 

THE HARRIET MILLS, Ixc. 

(Filccl 26 September. 1928.) 

Appeal and Error-Review of Interlocutory Order-Premature Appeals 
-Disnlhal. 

An appeal from an order for the examination of the agents of the de- 
fendant corporation under C. S., !WO, in order to obtain information upon 
which to base the complaint, is premature and will be dismissed. 

- APPEAL from an order made by Midyette, J., a t  Chambers. From 
VAXCE. 

Plaintiff instituted an action against the defendant, and after sum- 
mons was served, filed an  affidavit setting out a cause of action against 
thr  df~fendant for wrongful death and requesting the court to issue an 
order for the examination of certain alleged agents and employees of the 
defendant. The clerk of the Superior Court upon the affidavit issued an 
order directing the parties named in the affidavit to appear and be ex- 
amined at the instance of the vlaintiff. Thc defendant filed certain 
exceptions to the order of the clerk to the effect that  the information 
sought by the plaintiff was not niatrrial and that  the information de- 
sired by plaintiff was alrcady available. From the order of the clerk 
the deferidant appealed to the judge, nlio affirmed the order of the 
clcrk, arid found that  the suit was ~egu la r lv  instituted, and that  the pro- - 
ceeding for examination of agents and employees of defendant was 
sought i n  good fai th and for the legitimate purpose of obtaining infor- 
mation from which to file the complaint. The judge further found 
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"that the plaintiff has filed a duly verified affidavit setting forth suffi- 
cient facts to entitle her to examine the defendant for the purpose of 
obtaining information from which to file her complaint." Thereupon 
an  order was made by the judge directing the parties named in  the affi- 
davit to appear and be examined before the clerk of the Superior Court. 
F rom this order the defendant appealed. 

d l .  C. Pearce and Thomas W .  Rufin for plaintiff .  
Perry LP' Kiftrel l  and ,T. P. & J .  If. Zol l i rc f f~r  f o ~  defendant 

PER CURIAJI. C. S., 900, provides that  "where a corporation is a 
party to the action, this examination may be made of any of its officers 
or  agents." When no pleadings have been filed the plaintiff by proper 
and sufficient affidavit may apply to the court for an  or3er of examina- 
tion. Bailey v. Matthews, 156 N.  C., 78, 72 S. E., 92; Fields v. Cole- 
man, 160 N .  C., 11, 75 S. E., 1005; Chesson, w. Bank,  190 N. C., 187, 
129 S. E., 403. And when a proper order for such examination has h e n  
duly made, an appeal therefrom to the Supreme Court ir~ premature and 
will be dismissed. Ward v. Martin, 175 N .  C., 287, 95 S. E., 621; 
Monroe v. Iloldcr, 182 N .  C., $9, 108 S. E., 359; i lbo i t t  v. Gregory. 
ante, 0. 

Appeal dismissed. 

(Filed 26 September, 1928.) 

Pleadings-Counterclaim-When Counterclaim May Be Set Up. 
Wliere a corporation gives its note to its president to swure him against 

any loss he rnight sustain by re:lson of his enclorselnent of the corpora- 
tion's notes, arid the president transfers the note to a third person, who 
hrings suit, the corporation may  not set up as a counterclaim i11 the 
action indebtediress due the corporation b r  the president. C. S., 521. 

AITEAL by plaintiff from judgment of Daniels, J., dated 17 August, 
1928. Affirmed. 

'I'liis action was begun in the Supcrior Court of Johnston County to 
rcrovcr upon a noto for the sum of $10,000.00, executed by defendants, 
and now held by plaintiff as assignee of E .  F. Bogette, payee therein. 
It was referred to Hon. D. H. Bland for trral. 

The  note contains a clause reciting that  i t  is "given lo protect E. F. 
Boyette against any loss that  he may sustain by reason of his personal 
endorscment on notes for the Farmers Warehouse, Inc., :~nd a lw  for any 
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loss that  he may sustain by reason of his personal securities which he  
has deposited to secure the obligations of the Farmers Warehouse, Inc. 
This note nor no portion of the same is to be paid except as the said 
E. F. Boyette proves that  he has sustained a loss as outlined above." 
E. F. Boyette was the president, and the defendants were directors of 
said Farmers Warehouse, Inc., which has ceased to do business. 

Defendants in their answer to the complaint plead certain alleged 
indebtedness of said E. F. Boyette to the Farmers Warehouse, Inc., as 
counterclaims in  this action. 

From judgment affirming a n  order of the referee overruling plaintiff's 
demurrer to said counterclaims, plaintiff appealed to the Supreme Court. 

Wellons d? Wellons for plaintiff. 
Abell  d? lVhepard for defendants. 

PER CUXIAX. The indebtedness of E. F. Boyette to Farmers Ware- 
house, Inc., alleged in the answer, and relied upon by defendants as 
counterclaims against plaintiff, do not constitute counterclaims within 
the meaning of the statute. C. S., 521. Whether or not such indebted- 
ness may be established and considered in determining the amount, if 
any, for which defendants are liable to plaintiff, cannot now be decided. 
The decision must be reserved until the facts with respect to such in- 
debtedness have been found by the referee and reported, with his con- 
clusions of lam, to the court. This is i n  effect the holding of the referee, 
as we construe his order. There is no error in  the order as thus con- 
strued, and the judgment affirming same must be 

Affirmed. 

\YARD & WARD r. DORA AGKILLO. 

(Filed 26 September, 1928.) 

1. Trial-Verdict-Setting Aside Verdict. 
A verdict may be set aside out of term and out of the county under an 

agrwment of coullsel authorizing the judge to do so. 
2. Attorney and Client-Fees. 

Attorneys rendering services to n partr litigant are entitled to at least 
nominal compe~lsation in their action to recover upon quatltl~nz, mcruit. 

APPEAL by defendant from order of Rarr is ,  J., signed at Kinston, 
3. C., on 25 May, 1928. Affirmed. 
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This is an  action to recover for professional services rendered to de- 
fendant, a t  her request, by plaintiffs, attorneys and co~insellors at law, 
begun and pending in the Superior Court of Craven County. A former 
appeal by defendant to this Court was dismissed. 194 N. C., 321, 139 
S. E., 451. 

Judgment by default and inquiry was rendered by the clerk of said 
court on 25 July ,  1927. :it February Term, 1928, the action was tried, 
and the following issue was then submitted to the jury:  

"What amount are plaintiffs entitled to recover of the defendant?" 
This issue was answered, "Kothing." From an order signed by thr  

trial judge a t  Kinston, X. C., on 26 May, 1028, setting aside the verdict 
as a matter of law, defendant appealed to the Supreme Court. 

I ) .  L. Ward,  Il'hitehumt & Bayden and TY. B. R. Giiicln for  p l a i t ~ t i t f s .  
Shaw c6 Jonm and B. C. Beckwith for defendant. 

PER CVRIAM. We have examined the record and case on appeal i n  
this action with care. The  assignments of error, appearing in  the case 
on appeal, and discussed in the briefs filed in this Court upon defend- 
ant's appeal, cannot be sustained. We find no error for which the order 
setting aside the verdict, as a matter of law, should be rerersecl. The 
order is affirmed. 

The judge finds, as recited in the order, that  it  was agreed at Feb- 
ruary Term, 1028, of the Superior Court of Craven County that  the 
court might take any action on the vcrdict out of term and out of the 
county that  i t  could ha re  taken during said term. S t i ~ ~ u l a t i o n s  to this 
effect, signed by counsel, appcar in the rword. Both parties to the 
action were represented by counscl when plaintiff's motion to set aside 
the rcrdict was heard and signed a t  Kinston, IT. C., 01 25 Nay ,  1928. 

Defendant's exception to the judgment by default and inquiry, and 
licr appeal therefrom, upon the facts appearing in t'le record, were 
abandoned. I t  does not appear that  there is  merit in the esception; the 
judgment by default and inquiry is d i d .  By r i r tuc  O F  said judgment 
plaintiffs are entitled to recorer of defendant a t  least a nominal sum. 
As his Honor properly hrld, there was error on the tri:l for  which the 
verdict should have been set aside as a maiter of lan-. Upon the next 
trial the jury should be instructed that  plaintiffs are antitled to recover 
of clefendant a t  least nominal damages. C1. S., 596, and cases cited. 

Llffirmed. 
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A. T. SUGG V. NORTH CAROLINA AGRICUL'IWRAL CREDIT 
CORPORATION ET AL. 

(Filed 3 October. 1928.) 

1. Principal and Agent-Rights and Liabilities as to Third Parties-RatiA- 
cation-Estoppel. 

Where a depositor is permitted by the hank to draw on an anticipated 
deposit to be made from an expected loan from a third person, and the 
loan is made, the lender sending in care of the bank a check for the de- 
positor, and upon receiving the check the bank endorses it for the 
depositor and places the amount to his credit, and thereafter the depositor 
draws on this deposit, with full knowledge of the facts : Held, the con- 
duct of the depositor is a ratification of the endorsement by the bank, and 
he is estopped to deny this agency, i ~ l l d  claim that the endorsement was 
without authority. 

APPEAL by defendants from Cranmer, J., at  February Term, 1928, of 
LENOIR. 

Civil action to have note of $6,000 given by plaintiff to the North 
Carolina Agricultural Credit Corporation delivered u p  and two certain 
crop liens executed to secure same canceled of record. 

I n  the spring of 1925 the plaintiff obtained a loan from the North 
Carolina Agricultural Credit Corporation (hereafter called Credit Cor- 
poration) through C. L. Blount, cashier of the Snow Hi l l  Banking and 
Trust  Company. Plaintiff's note and crop liens were executed 3 Feb- 
ruary, 1925. The loan was finally approved, and, on 30 April the 
Credit Corporation drew its check on the Raleigh Savings Bank and 
Trust  Company for the amount of $5,796.00, payable to the order of 
A. T. Sugg, and forwarded the same to the Snow Hi l l  Banking and 
Trust  Company. 

Pending negotiations and anticipating favorable action on the par t  of 
the Credit Corporation, plaintiff was allowed to overdraw his account in 
the Snow Hi l l  Banking and Trust  Company with the understanding 
that  the same was to be taken care of out of the funds derived from his 
expected loan. 

The  Snow Hi l l  Banking and Trust  Company received the check above 
mentioned on 4 May, placed the same to the credit of the plaintiff, noti- 
fied him that  his  "money had come," and gave him, a t  his  request, a 
memorandum of the amount. Plaintiff thereupon proceeded to draw 
checks against his account to the amount of approximately $4,000.00. 
Nearly $1,000.00 worth of these checks had been paid when the Snow 
Hi l l  Banking and Trust  Company closed its doors and ceased to do busi- 
ness on 15 May, 1925, with a balance of $4,717.29 to  the credit of plain- 
tiff's account. 

7-196 
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The check ill question, purporting to be endorsed by the pagcc, n a s  
deposited for collection at the Sa t iona l  Bank of Goldsboro by the SI~O\V 
Hil l  Banking and Trust  Company, duly endorsed by the latter. Thc. 
Sa t iona l  Bank of Goldsboro thereupon forwartled saitl clieck to its ('or- 
respondent bank in Ralcigli, Wacliovia Bank antl Trust  Company, for 
collection, duly endorsing same ~ v i t h  "all prior endorscrnents guaran- 
teed." The  W a c h o ~ i a  Uaiili :111tl 'l'rnit ( "on i l~a i~y  l'f?'i\.ed wid  clieck 
5 May, 1029, and on the wine day it was p i d  by t ie drawee bank, 
Raleigh Savings Bank and Trust  Conipany, antl duly charged apni11.t 
the account of the Credit Corporation. 

About six months thereafter the> plainfiff nlatlc d t ~ r n a ~ ~ t l  u p o ~ ~  the 
Credit Corporation for the amount of his loan. claiming that  lie had 
never endorsed the check in  question nor authorized any one to cntlorsc~ 
i t  for him. T l ~ c  Credit ~ o r p o r a t i o n  t lc~~ietl  any liahilit v, and co~~tc~ntlctl 
that if, in fact, tlie plaintiff had not personally c>i~tlorse 1 said clicck, thtt 
same had been endorsed for him by the casliier of thr  Snow Hill  12a11k- 
irig autl Trust  Compm~y,  with authority to do 20, or, ~f ~ io t ,  t l l i~t  '11ch 
action had ellured to plaintiff's benefit, \rho, \\it21 knowledge of the, 

facts, had ratified the tralisaction by checking upon the deposit p l a t d  to 
his credit in tlie Snow Hi l l  Banking and Trust  Company. 
-1 prerious loan during the year 1024 had been Iian lletl in t110 .aint. 

way without objection on the par t  of the plaintiff, and plaintiff testifietl 
that he instructed Mr.  Blount to get the present loan "like lie got tlie 
one for me the year before." Blount had entlorsctl t h .  first cl1cc.k :111tl 

p1:tcetl the amount to plaintiff's credit just :is in tlie i n ~ t a n t  case. 
Upon motion of the Credit Corporation all the banks which Iin~~tlletl 

said check were made parties t lefe~~daii t  in this action; and it \ \as  utl- 
mitted by the Sat ional  13allk of Goldsboro that if tl~c, ~ l o ~ l g c ~ l u i n c ~ i c s ~  
of the endorsement by tlie payee of saitl clicck were cstnblislicd, it would 
be liable to the Wacliovin 13nnk and Trust C o ~ ~ i p a n g ,  by reason of  it. 
cndorscrnellt ; slid in tun1 the ~ ~ : l c h o v i a  h n k  and Trust  C o n i p a ~ ~ y  at]- 
mittcd i ts  liztbility to tlie Raleigh S : i~ ings  Bank and Trust  coin pal^?, 
mitl the payee bank admitted its liability ro tlie Crcdit Corporatio~l ill 
like circumstances. 

From a verdict niitl j u d p r . i i t  ill favor of plaintiff, the d e f e ~ ~ c l a ~ ~ r -  
appeal, assigning a number of errors, but rdying chicfly upon the excel)- 
tion atltlreescd to the refusal of the court to  grant nlotion for jutlg~ncli~t 
as in case of nonsuit. 
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Thomas H .  Culvert for defendant, Raleigh Savings Bank and Trust 
Company. 

Biggs & Broughton for defendanf, Il'acl1ovia Bank a~nd Tmst Corn- 
PanY. 

Tea,gue & Dees and F. E. Wallace for defendan.f, National Bank of 
Goldsboro. 

STACY, C. J., after stating the case: Conceding, without deciding, that 
the cashier of the Snow Hill Banking and Trust Company was not au- 
thorized by the payee to endorse the check in question, still we think 
the plaintiff must fail in  his suit, if not upon the principle of ratifica- 
tion, then upon the doctrine of estoppel. The lam mill not permit him 
to take and to hold the fruits of what was done for him by the cashier 
of the bank and at the same time repudiate its consequences. Bank v. 
cJustice, 157 N.  C., 373, 72 S. E., 1016. 

The substance of ratification is confirmation after conduct. 2 C. J., 
467; Parks v. Trust Co., 195 N.  C., 453, 142 S. E., 473; Wa,qgoner v. 
Pub. Co., 190 N.  C., 829, 130 S. E., 609. Here, the plaintiff, an intelli- 
gent business man, on being informed that the amount of his loan had 
been placed to his credit, proceeded to draw upon the deposit and to use 
it as his own. H e  must have known that the cashier had done what- 
ever was necessary to place the funds to his credit. His  conduct, under 
the circumstances, was tantamount to an adoption and confirmation of 
the endorsement made by the cashier who assumed to act as his agent at 
the time. Starkweather v. Gravely, 187 N .  C., 526, 122 S. E., 297. H e  
ought not to be heard now in repudiation of his p re~ ious  conduct. 
Lewis v. Nunn, 180 N.  C., 159, 104 S. E., 470. 

"If certain acts hare been performed or contracts made on behalf of 
another without his authority he has, when he obtains knowledge 
thereof, an election either to accept or repudiate such acts or contracts. 
I f  he accept them, his acceptance is a ratification of the previously un- 
authorized acts or contracts, and makes them as binding upon him from 
the time they were performed as if they had been authorized in the first 
place." Gallup c. Liberty County, 57 Tex. Civ. App., 175, 122 
8. w., 291. 

The doctrine of equitable estoppel is based on an application of the 
golden rule to the everyday affairs of men. I t  requires that one should 
do unto others as, in equity and good conscience, he would have them 
do unto him, if their positions were reversed. Boddie v. Bond, 154 
N. C., 359, 70 S. E., 824; 10 R. C. L., 688 e t  seq. I t s  compulsion is one 
of fair  play. 
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A i ~ > ~ ~ ~ r ,  by d ~ f ~ u d i ~ ~ ~ t  fro111 ll(ir~;\ . I .  : I T  11:11vl1 'l'vr111. 192\ ,  01 
O s s ~ o w .  Reversed. 

T~ldictrnent, containing t l l ~ e c  counts, cacll t.liargillC :I ~ i o l a t i o ~ ~  by 
dcfcndarlt arid mlothrr of 1)rorisions of ( ' .  S., 4fi . i ,  I\ hi( 11 arc. as folio\\ : 

"If any pcrson s1i:dl steal or  for :illy fr :~u(lulcl~t  1111r1)osc shall takr 
from the rcgistcr's office, or fro111 filly p e r ~ o n  11a~ i l ~ g  tll(3 1:lwful c u ~ t o d y  
thcrcof, or shall unlawfully a11d uilfully obliteratcb, i ~jurta or dcstroy 
ariy book wllcrcirl deeds or other i l ~ ~ t r l i ~ ~ i r i i t ~  of ~ v r i t i ~ l g  : 1 r ~  rrgistrrrd. 
he shall be guilty of n misdemea~~or." 

The  jury found that defendant is guilty, :~ntl that  11 c.oclcfentlant i, 
not guilty. 

Fro111 jiidgmcnt on thr vcldict, tlefelldn~~t nppc~lrletl to thtl S u l n ( ~ ( 1  
Court. 

COSNOR, J. 011 the tr ial  of this action in  tlic S ~ ~ p e r i o r  Court of 
Onslow County, there was evidence on behalf of the State tending to 
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show that the crime alleged in the indictment was committed by some 
person; that a t  some time during the three or four weeks preceding 
16 January ,  1928, some person \ i e ~ ~ t  into the vault opening into the 
office of the register of deeds of O~islov ('ounty, and cut and removed 
from Book of Deeds, No. 26, pages 77 and 75; that there mas registered 
on these pages a deed from Bryant Williams to Dr .  Charles Duffy. 
Thcsc pages were in their proper place in said hook on or about 1 Sep- 
tember. 1927, nlien the attoriiey for thc Duffy estate, who testified as a 
witness for the State, esnn~incd said book, and also at some time later 
clurii~g tlic fall of 1927, when a clerk in tlie office of the register of 
deeds e x a ~ n i ~ ~ e t l  said hook, a t  the request of defendant, J. G. Swimon, 
and xdviscil hiin that  the deed from Bryant Williams to Dr. Charles 
Duffy n a s  registered on said pages 77 and TS of said book, KO.  26. 
There is no evidence that  the tlcftwdaut had a t  mlg time seen the said 
book. Defelidant cannot read. 

T l w e  was evidence tending to show that  de fenda~~ t ,  J. G. Swinson, 
had an ii~terclst in the land described ill the deed from Bryant Williams 
to Dr .  C'liarles Duffy. Defendant had purchased said land a t  a tax sale 
made by the sheriff of Onslow County, on 3 October, 1925, and had 
take11 a tleccl from saitl sheriff for wid land. This deed was dated 
3 Alligust, 1927. The  land was listed for taxes in the name of Bryant 
Willianls Estate for the year 192.3, subsequent to the date of the deed 
from Bryant Williams to Dr .  Charles Duffx. On or about 1 September, 
1987, defendant was informed by a letter from the attorney for the 
Duffy Estate of the existence of said deed, and that  said deed was regis- 
tered on pages 77 and 78 of Book No. 26, i n  the office of the register of 
deeds of Onslow County. This  information was confirmed by tlie clerk 
in the office of the register of deeds, who a t  the request of defendant, 
examined saitl book some time three or four weeks prior to 16  January,  
1928. The State contends that  this eridcnce shows that  defendant, 
J. G. Sainson,  had a motive for destroying pages 77 and 78 of Book 
No. 26, on which the deed from Bryant Williams to Dr. Charles Duffy 
mas registered. 

There ~ v a s  evidence tending to show that defendant lives fifteen or 
eighteen miles from Jacksonville, the county-scat of O d o w  County, a t  
his home in the country; that  on Friday, 13 January,  1028, defendant 
went to Jacksonville, and whilc there called a t  the office of the register 
of decds, and requested permission to go into the rault ,  which opens into 
the office, saying that  he wished to examine some records. Defendant 
cannot read, but mas accompanied by his stepdaughter, about 20 years 
of age, who can read, and who went into the vault with defendant. The  
register of deeds remained in h is  office, which mas connected with the 
vault by a door, during all thc time defendant and his step-daughter 
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were in the vault together. Dur ing this time the door was open and the 
register of deeds could see and did see defendant, as  he walked about i n  
the vault. Upon ascertaining that  defendant and his step-daughter were 
unablo to find the record, for which they mere searching, the register of 
deeds went into the ~ a u l t  and inquired of defendant what record hc 
~vished to find. Defendant replied that  he wished to find the record of a 
mortgage in  which he was intcrcsted. T ~ P  register of deeds thereupon 
found the record, and gave defendant the information which he  was seek- 
ing. The  step-daughter was not in tlie vault when the register of deeds 
went in. Defendant said that  she had just stepped out. 

On Monday, 16 .Tanuary, 1928, the register of deed3 discovered that 
pages 77 and 78 were missing fro111 Book No. 26. The  evidence showed 
that  thcsc pages had bcen cut arid removed from said book. Both the 
office of the register of deeds and the vault, i n  which the records were 
kept, werc open on Saturday, 14  January ,  1928, and were accessible to 
all persolls who wislied to enter either. Dcbfendant's home was searched 
by the register of deeds and others within ;I few days after 16 January ,  
1928, for the missing pagcs. They mere not found. There was evidence 
of conflicting statements made by defendant and his stcxp-daughter as to 
whether she found the rccord of the mortgage for whic*h defendant and 
his said daughter were searching prior to the time the register of deeds 
went illto the vault. There was no other evidence tencing to show that  
defendant is the pcrsoii who cut and removed the pagcs from the book, 
or that  he was prcsent when they mere cut and removed. 

The  State contends that  the evidence shows not only that  defendant 
had a motire to commit the crime alleged in the indictment, but also 
that  he had an opportunity to do so, and that  from thcbse facts the jury 
could find that  the defendant is  the person who commii ted the crime, or 
a t  least that  he  was present, aiding and abetting his step-daughter, who 
found the pages in  the book a t  the request of defendant. Defendant 
contends that  in tlie absence of evidence tcnding to show beyond a 
reasonable doubt that  the crime was committed on F r i l a y ,  13  January ,  
1928, there was error in the refusal of tlie court to allcw his motion for 
judgment as of nonsuit. C.  S., 4643. 

There was evidence tending to show that  pages 77 and 78 m r e  last 
seen in  their proper place in  Book Yo. 26, by the clerk in  the office of 
the register of deeds, three or four weeks prior to l ( j  January.  1928. 
The only opportunity, according to all the evidence that  defendant had 
to cut and remove the pages, was on Friday,  13  January,  1928. Whether 
the crime was committed on that  day, or  on some othei day between the 
time the clerk saw the pages in the book and 16 January ,  1928, when 
the register of deeds first discovered that  the pages were missing, is 
wholly a matter of conjecture and speculation. There is nothing more 
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than a suspicion that the crime was committed on Friday, 13  January,  
1928, the only day on mhich, according to the State's e~ridence, defendant 
had an  opportunity to commit the crime. When the essential fact i n  
controversy in the trial of a criminal action-in this case, the cutting 
and remora1 by defendant of the pages-can be established only by an  
inference from other facts-in this case, the motive and the opportunity 
to commit the crime-these facts must be established by the evidence 
beyond a reasonable doubt. Evidence mhich leaves the facts from which 
the inference must be made, matters of conjecture and speculation, is 
~ ~ o t  sufficient to be submitted to a jury. The rule stated by this Court 
in N. r. l T i ~ m n ,  63 S. C., 335, has been frequently approved. I n  
that case Rodman, J., says: "We may say with certainty that  evidence 
which merely shows i t  possible for the fact in issue to be as alleged, or 
which raises a mere conjecture that  i t  was so, is an  insufficient founda- 
tion for a rerdict and should not be left to the jury." I n  S. v. Pr ince ,  
182 N. C., 788, 108 S. E., 330, Walker, J., says: "We may say generally 
that eridence should raise more than a mere conjecture as to the exist- 
ence of the fact to be proved. The legal sufficiency of proof and the 
moral weight of legally sufficient proof are very distinct i n  the concep- 
tion of the law. The  first lies with the province of the court, the last 
within that  of the jury. The sufficiency of evidence in  law to go to the 
jury does not depend upon the doctrine of chances." 

I n  this case there was no evidence legally sufficient to prove that de- 
fendant had an  opportunity to commit the crime, alleged in the indict- 
ment, unless the jury should find beyond a reasonable doubt that the 
crime was committed on Friday, 13 January,  1928. I n  the absence of 
eridence from mhich the jury could so find, there was error in the 
refusal of the court to allow defendant's motion for judgnlent as of 
nonsuit. The judgment is therefore 

Reversed. 

RIDLET WATTS. CHAS. H. MURI'HT. ,lltTH17R I<. JOHSSOS. BENJA- 
MIS S. DESKIS, C. WHITSET DhLL .%so DOSALD B. STEWART, 
('OPARTSERS, TRADISG AS KIDLEY T T - A T T ~  & CO.. \ .  A. I .  GROSS A X D  A. 1.. 
PEARSOS.  

(Filed 3 Octolwr. 1928.) 

Guaranty-Construction and Operation-Debts Guaranteed. 
Where the stockholders give n writtell guaraiity in stated amounts for 

the debts of the corporation, ant1 the corporation is dissolved, and the 
manager of the corporation opens R business in another city under the 



104 IS T H E  S U P R E M E  COERT.  [I96 

same trade name, but in which tlie stockholderb hare no interest, the 
guaranty will not be extended to include the debts of the business thus 
operated, in the absence of some proriqiim or stipulation clear1.r import- 
ing sucli extension. 

APPEAL by plaintiffs from C ' r a ~ i n l c . ~ ,  7.. at  February Term. 1928, of 
LEKOIR. 

Civil action to recover on a written guaranty for nicrchandise shipped 
by plaintiffs to The  Caswell Manufacturing Company, :Sew Bern, PI'. C., 
during the months of PI'ovemhr and December, 1923. 

Plaintiffs are S e w  York merchants and were doing business with 
The Caswell Manufacturing Conipany, a corporation 1~4th  its principal 
place of business at Kinston, S. C., during the year 1922, and prior 
thereto. I n  the spring of 1 9 2 2  the defendants esecutec to the plaintiffs 
a paper-writing or writings guaranteeing to tlie plainiiffs the payilient 
of certain indebtedncss due or to become due by the said "Caswell Xanu-  
facturing Company," as desigilated in one guaranty of $8,000 and "Cas- 
wcll Manufacturng Company, Inc.. I<instoii, S. C.," as 1;anied ill an- 
other guaraii tr  of $5,000. 

I t  is admittecl that  the corporation, the debts of x-hicali the defendants 
guaranteed, was regularly dissolved 12 July ,  1923. 

The  account for which plaintiffs seek to hold the defendants liable on 
tlieir written guaranties, is for goods shipped by plaiiitiffs to "Caswell 
Manufacturing Co., of S e w  Bern, S o r t h  Carolina,'' illrilig. tlie months 
of Noreniber and December, 1923. 

I t  seems that  A. A. Silverstein, ~ r l i o  mrnlaged the corporation, "The 
Caswell Manufacturing Company," ill Kinston. opened a busincss in 
New Bern under the trade lianie, "Caswell Manufactilring Company," 
some time after the dissolution of the corporation in Kinston. The  de- 
fendants were stockholders in the Kinston corporatioil, but they had no 
interest in the New Bern business of A. ,I. Silwrstein. 

Upon the foregoing facts, which are admitted or not controverted, the 
court, being of opinioi~ that the defendants were not liable to the plain- 
tiffs on tlieir guaranties, eiitcred judgment as in case of nonsuit. from 
which the plaintiffs appeal, assigning error. 

S T A C ~ ,  C. J., after stating the case : W e  ngree with the trial co~wt  that 
tlie guaranties of the defendants, g i ren  to secure the dchts of the Kinston 
corporation, i n  which the guarantors were interested, cannot be held, on 
the facts of the present record, to corer the obligationcg of a business in 
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New Bern, conducted under a similar name, i n  which the defendants 
had no interest. S. v. Bank, 193 N.  C., 524, 137 S. E., 593. 

A guaranty for the default of one person or firm is not to be extended 
to corer the default of another, i n  the absence of some provision or stipu- 
lation clearly importing such extension. 12 R. C. L., 1066;  Note 19 
L. R. A. (N .  S.), 901. 

Affirmed. 

WILL TURNAGE v. CHARLES F. DUNS.  

(Filed 3 October, 1923.) 

1. Appeal and Error-Briefs-Dismissal. 
The appellee may not successfully more ill the Supreme Court to have 

the case dismissed for the failure of the appellant to furnish him a copy 
of his brief when the brief waa duly filed with the clerk under the rule, 
and he could have obtained one in the time prescribed by applying to the 
clerk, who is not under duty to either notify him or supply him a copy 
escept at his request. 

2. Judges--Power lo Render Final Order Outside of District-Injunctions. 
T'he resident judge of the district in which an a c t i o ~ ~  is pending is 

without jurisdictio~l to pass u ~ ~ o n  the question of conti~iuii~g :I temporary 
restrailling order to final hearing, over objection, outside the districts, his 
authority being limited to interlocutory orders that do not substantially 
affect the merits of the controversy. 

APPEAL by defendant from Grarly, J., s t  Chambers, Beaufort, N.  C., 
14  June,  1928. From LENOIR. 

Civil action to  remove tax deed as cloud on title, and to restrain the 
defendant from interfering, in any way, with plaintiff's tenant now in 
possession of the premises described in the complaint. 
d preliminary restraining order was signed by Hon. Henry  A. Grady, 

resident judge of the Sixth Judicial  District, but presiding a t  the time 
over the courts of the Fi f th  Judicial District, a t  Chambers i n  Greenville, 
P i t t  County, 1 June, 1928, returnable before himself a t  Beaufort, Car- 
teret County, 14  June  following, a t  which time and place, over objec- 
tion of defendant, the matter was heard and the injunction continued 
to the hearing. Defendant appeals, assigning errors. 

S. H.  Newberry for plaintiff. 
Charles  F. Dunn in propria  persona. 

STACY, C. J. Upon the call of the docket from the Sixth District, 
the district to  which this case belongs, on 25 September, 1928, plaintiff 
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lodged a ~ i~o t io l i  to disnliss the appeal, for that. iio c a ~ b o n  typewritteu 
(<opy of nppellant's brief was mailed or delivered to app4lee's counsel as 
required by Rule 2S of tlie Rule.. of Practice in the Supreme Court. 
192 S. C., p. 833. I t  appears, hoverer,  that the inanuscript record and 
al)lwllnllt's brief nc rc  r c c ~ i ~ e d  ill the clerk's office 11 July,  1928, and 
~ninirograplied caopics ve rc  a ~ a i l a b l e  two or three days thereafter. SO 
apl)licatio~i n as madc to the clerk 1,- appellee's counsel for  copy of ap- 
pella~~t'::  brief. Tt is 11ot the duty of the clerk to see iliat copy of ap- 
pe l l a~~ t ' s  brief is furnished to appellee's counsel, except upon request 
duly tilade t l i ~ c f o r .  The inotion to dismiss tlie appeal, therefore, inust 
be deilied. 

This actiol~ I\ u s  in.tituted ill the Superior Court of Lenoir Coullty 
1 June .  1925, alitl, on the same day, tlie judge presiding orer the Supe- 
rior ('ourt of P i t t  County issued a temporary restrainung order i n  the 
cause, rcturnnble before himself at Benufort in Carteret County fourteen 
days tlirreaftcr. Tlic defendant objected to tlie matter being heard in 
Carteret County, especially as the Superior Court of Lenoir County 
was then in sessioli, the same har ing  coime~ied I1 J u n e  for a tn.0 weeki 
t i  \ITc think the defendant's objection to the matter being heard out 
of the district was well taken, and that the judge was nithout authority 
to enter tlie order appealed from in Carteret County. A'. r .  C r o z d e v .  
195 S. C.. 333, 142 S. E., 222. 

Tlie decisiolls arc all to the effect that  a judge of the Supelsior Court 
may not, ere11 ill his o w l  district, except by consent, or when autllorizecl 
by statute, hcar autl deteriniuc all adrersnry proceeding, or enter nil 
order therein, other tlian il~terlocntory, substantially affecting the rights 
of the parties, outside the c o ~ i l t -  in which the action is pending. 
Bisa~lar v. N n t t l e v l y r c .  193 N. C., i l l ,  188 S.  E. ,  1; Gcwfe,. 2 % .  Thomas ,  
188 S. C., 346, 124 S. E., 609. 

Error .  

1,ICIA HOOD r. CHARLES F. DrSS. 

(Filed :: Octol~er. 1928.) 

Taxation-Tax DeedtiAction to Set Aside--Rents and Profits. 
Where tlie plaintiff sustains his actioli to rer nsitk clefendant's t a s  

deed under which clefelidant h :~s  Iweu in posseshion of the latids, he must 
prove by his evidence the nmouut of rents the defendant bar collected 
therefrom hefore he cnn recowr them 

,IFPEAL by defendant from Crfltlvfer, J . ,  at  February Term, 1928, of 
LEKOIR. New trial. 
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Action to remove cloud upon plaintiff's title to land, and for other 
relief. 

From judgment on the rerdict defendant appealed to the Supreme 
Court. 

Sutfon & Greene and Ely J. Perry for plaintiff. 
Charles F. Dunn i n  propria sua. 

CONKOR, J. There was no error 011 the trial of this action in  the 
Superior Court, mith respect to the first and second issues submitted to 
the jury. The judgment that  the tax deed from W. B. Coleman, city 
clerk and tax collector of the city of Kinston, N. C., to defendant, 
Charles F. Dunn, dated 10 June,  1927, and recorded in the office of the 
register of deeds of Lenoir County, be canceled on the record and marked 
null and void, by the clerk of the Superior Court of Lenoir County, is 
affirmed. 

However, there was error mith respect to the third issue. No  evi- 
dence appears in  the case on appeal from which the jury could find that  
plaintiff is entitled to recover of defendant the sum of $111.00, for rents 
collected by him for  the land described in  the complaint. Defendant's 
assignment of error based upon his exception to the instruction of the 
court to the jury upon the third issue must be sustained. On this issue 
plaintiff is entitled to recover of defendant only the amount collected by 
defendant as rent for said land. With respect to the third issue, there 
must be a 

New trial. 

(Filed 3 October, 1928.) 

1. Evidence--Pam1 or Extrinsic Evidence Affecting Wri t ingeContra-  
dieting, Varying, or Explaining Written Instrument-Deeds and Con- 
veyances. 

Where title to land depends upon the sufficiency of the description, the 
deed will be upheld if possible, and unless the description is so vague and 
contradictory that it cannot be told what thing in particular is meant, 
par01 evidence is admissible to identify the land, and a finding of fact, in 
an action for partition, that the deed in the instant case is not void for 
uncertainty of description is upheld under the facts of this case. 

2. Deeds and Conveyance&Construction a.nd Operation--General Rules 
of Construction. 

A deed must be construed as a whole so as to effectuate the intent of 
the parties as expressed in the whole instrument, and to this end ap- 
parent repugnancies will be reconciled, when possible by a fair and reason- 
able interpretation, and words may be transposed. 
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3. Deeds and C o l l v r ) . a ~ l r r s - ~ ' o ~ ~ s t r ~ ~ r t i o  ant1 Ol~e1~;1tio11--13oi111tIarics o f  
Proptrty Conveyed. 

\ V l l c ~ ~ ' c ~  11;1ro1 c~vitlrllcc. is i l c ~ ~ t ~ % ~ r y  to itlelltif,t. lailtls c1escril)etl in :I 

tlcwl. tlesc~ril~tivc~ ~vortls shoultl be construe(1 tu  rffectrnte the intent of 
tllt, 11:l1'titx :111tl  \v111,1'1% 111151'1~ i. i~ 11isrl1~l1i1111.y I I I L ~ \ \ . ( ~ I ~ I I  t l l ( >  ( Y ) I I I , ~ ~ ~  ; I I I ( I  1nortX 
c,crt;rill tlcsc.ri]~ti~)l~-, the 1:lttc.r \vill 11rt~virii. 

4. Same-Questions of Law-Qnrstions of l'act. 

7 7 l l i is  is ;I proceeding f o r  rlic .ale of litlltl for  partiti01 . T r i a l  by j u r y  
\\-as wai rcd ,  a l l  par t ics  apreeiug tha t  the court sliould find the facts  and  
rcitdcr judglne~it .  Tl i r  fol lowil~p fnctq an11 couclusioiiq of Inn. a r e  set 
fo r th  i n  t h e  record:  

1. Kenion Barefoot  niid N a r y  -1. Barefoot,  h i s  n i fe ,  csecuted t o  
Xoses W. Barefoot a certain deed (du ly  prohatcd : I I I ~  rogietered), which 
is as  follows : 



S. C.] FALL TERM, 1928. 109 

STATE O F  NORTH C A R O L I K A - S ~ I I ~ ~ ~ S O I ~  Coullty. 
This  deed made this 21st day of December, 1881, by Kenion Bare- 

foot and wife, Mary A. Barefoot, of Sampson County, and State of 
S o r t h  Carolina,  of the first part, to Moses W. Barefoot, of Harnett  
County and State of North Carolina, of the second p a r t :  

Witnesseth: That  said Kenion Barefoot and wife, Mary A. Barefoot, 
in consideration of the sun1 of six hundred and twenty-fiw dollars to 
them paid by said Moses K. Barefoot, the receipt of which is hereby 
acknowledged, have bargained and sold and by these presents do bargain, 
sell and conrey unto said Moses Barefoot and his heirs all the right, 
title, interest and estate of the party of the first part in and to a tract 
of land in Harnett  and Cumberland counties, State of S o r t h  Carolina, 
adjoining the land of D. Lee and Kenion as a part  of the IGlling land 
and others, bounded as follows, ~ i z .  : 

Beginning a t  Delaney Lee's corner in -1. F. Tart's l ine;  thence with 
her line S. 18 W. 8 chains 70 links to her corner; thence S. 7 7  E. 2 
chains 7.5 links between a pine and sweet guin, then direct to a persim- 
mon tree on the crook of the land fence south of the crook in the fence 
and ginhouse; thence the same course as last line to the run  of Mingo a 
line beginning i chains i.5 links  rest of the stake and large red oak, 
runs S. by the cemetery to the run  of Mingo striking the line from the 
persimmon tree to the swamp, but should the line from the persimmon 
tree reach the run  of said swamp then and in that  case the line is to run  
up said swamp until it  reaches said linc runiiing ~011th) thence said 
line true north the line running west from the oak;  thence nest to the 
beginning, containing 100 acres, more or less. I t  k i n g  the intention of 
the above-named grantor to convey to Moses TV. Barefoot and wife, 
Zilphia D. Barefoot an estate during their natural  lives or the life of 
the survivor to their use and benefit vi thout punishment of any sort, 
and after their joint life cstate shall h a r e  been determined the death of 
said joint tenants and s u r ~ i v o r s  of them then the said land or any part 
thereof is intended to  belong in fee simple to the children of said Moses 
Mr. Barefoot, Z. D. Barefoot, all that they may have hereafter. 

To have and to hold the aforesaid tract of land and all privileges and 
appurtenances thereto belonging to said M. IfT. Barefoot, his heirs and 
assigns to their only use and behoof forever. And the said Kenion Bare- 
foot and wife covenant that they are seized of said premises in fee and 
hare  a right to convey the same in  fee simple; that  the same are free 
from all encumbrances; that  they will warrant  and forever defend the 
said title to the same against the claims of all persow whatsoerer. 

I, Kenion Barefoot, do except the use of said land as long as he seeth 
fit to use it, but this exception extends to no  other person. 
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I n  testimony whereof said K. Barefoot and M. A. Barefoot have here- 
unto set their hands and seals the day and year above written. 

KENIOS BAREFOOT. (Seal.) 
M. -1. BAREFOOT. (Seal.) 

Attest : K. E .  BAREFOOT. 
S. BAREFOOT. 

2. The deed of Kenion Barefoot referred to in the first finding of 
fact sufficiently describes the land therein mentioned to locate and iden- 
t ify the same. This finding is  based upon the deed whizh was offered in 
evidence. 

3. The petitioners contend that  by said paper-writing the grantors con- 
veyed to Moses W. Barefoot and Zilphia D. Barefoot a n  estate for their 
natural lives in the lands described in said paper-writing, and that the 
remainder was conveyed to the children of said Moses V. Barefoot and 
wife, Zilphia D. Barefoot, i n  fee simple. 

4. The defendants contend that the paper-writing c.escribes no land 
capable of being located or identified. They further coitend that if any 
land is described and conveyed therein, that i t  was conveyed to Moses W. 
Barefoot in  fee simple, at  least that Moses W. Barefoot was given the 
power of alienation of said land. 

5. Tha t  Kenion Barefoot and X a r y  A. Barefoot, h s wife, were the 
parents of Woses W. Barefoot; that Zilphia D. Barefoot was the wife of 
Xoses W. Barefoot, and that the f e m e  plaintiff is the child of said 
Moses W. Barefoot and his wife, Zilphia Barefoot. 

6. Tha t  Moses W. Barefoot died intestate on 29 April, 1921; that 
Zilphia D. Barefoot is still living; that  this action was commenced by 
summons issued on 21 August, 1926; that there were born of said mar- 
riage of Moses W. Barefoot and wife, Zilphia D. Barefoot, five children, 
who survive them, to wit, the feme plaintiff, Susan Anna Lee, the de- 
fendant, R.  31. Barefoot, Claudia Weeks, Jerome Core, and Mary 
Jackson. 

7. That  Moses W. Barefoot and wife, Zilphia D. Barefoot, on 5 No- 
vember, 1892, and 7 December, 1892, executed and delivered to L. J. 
Best two mortgages conveying by the same description the lands d e  
scribed or attempted to be described in the deed of Kenion Barefoot and 
wife to Moses W. Barefoot abore referred to, which mormtgages were duly 
registered. 

8. Tha t  thereafter the said two mortgages were duly foreclosed by sale 
of the land under powers of sale contained in said mortgages, and the 
land was conveyed by the same description to H. W. Jernigan by deed 
dated 12 April, 1897, which deed was duly recorded in Book 164, page 
227, office of the register of deeds of Harnett  County. 
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9. That the defendants, other than Zilphia D. Barefoot, by direct or 
mesne conveyances from H.  W. Jernigan and Moses W. Barefoot and 
wife, Zilphia D. Barefoot, acquired the interest of Moses W. Barefoot 
and wife, Zilphia D. Barefoot, in the lands described in the deed set out 
in paragraph one above. 

ITpoii the foregoing facts the court is of the opinion and concludes 
that the deed of Kenion Barefoot referred to in the first finding of fact 
sufficiently describes the land therein mentioned to locate and identify 
the same. 

( 2 )  By the deed referred to in the first finding of fact Moses W. Bare- 
foot and Zilphia D. Barefoot, his wife, acquired a life estate in said 
lands, and their children the remainder. 

( 3 )  That Susan Anna Lee, subject to the life estate of Zilphia D. 
Barefoot, is the owner in fee simple of an undivided one-fifth part of 
said land. 

(4)  That the defendants, other than Zilphia D. Barefoot, own the life 
estate of Zilphia D. Barefoot, and an undirided four-fifths of the re- 
mainder. 

( 5 )  That an actual partition of the said lands cannot be made without 
injury to some or all of the parties interested. 

I t  is thereupon ordered that Messra. J. C. Clifford and A. 8. 
McDonald be, and hereby are appointed commissioners of the court to 
ndrcrtise said land in some newspaper published in Harnett County, 
once a week for four weeks, and by posting notice of said sale at the 
courthouse for 30 days immediately preceding the day of the sale, and 
to sell the same at public auction to the highest bidder for cash at the 
front door of the Municipal Building in the town of Dunn, in said 
county, on such date as the commissioners may fix or appoint in the ad- 
wrtisement of said sale, and report their action in the premises to the 
clerk of this court for confirmation or other appropriate orders, in 
accordance with Iay  and the usual practice of the court. 

Defendants excepted and appealed upon error assigned. 

Baggett & McDonald and Charles Ross for plainti f .  
XcLeod & Smi th  a d  J .  C. Clifford for defendunfs. 

-%DAMS, J. The errors assigned by the appellants impeach the suffi- 
ciency of the description in the deed to Moses Barefoot, the court's 
ruling as to the quantity of the estate conveyed by the deed, and the 
conclusion that actual partition of the land cannot be made without 
injury to the parties. 
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The appellants claim title to the land in  controversy under the deed 
from Kenion Barefoot and his wife to Moses Barefoot; but we need not 
pause to inquire whether they are  in  a position to assert that  the de- 
scription in  this deed is  vague, uncertain, and void. 

We do not understand tlie first conclusion of law to mean that the 
description is of itself sufficimt to identify the land without the aid of 
parol evidence. When land is described by metes and l>ounds par01 eri- 
dence is generally offered to identify corners, courses, lines, and natural 
objects; nnd when location as \wll as title is a point in issue such el-i- 
dence is practically indispensable. The  conclusion referred to, as we 
construe it,  means only this:  the description in  the deed is not so 
indefinite as to require the trial court to withhold fro111 the jury the 
question of location nhen supported by competent evidence tending to 
identify the boundaries and '(to fit the description to the thing." I t  is 
a general rule that   hen title to land depends upon the sufficiency of tlic 
description the deed shall be upheld if possible, and shall be declared 
roid only irhen the description is so vague or contradic~tory that  it cau- 
not be told ~ v h a t  thing in p a r t i c ~ l a r  i s  meaut. Procfur -. 1'007, 15 S. C.. 
370. Descriptive words, i t  is held, sliall o lma te  according to the intent 
of the parties in order to rectify manifest errors; and wlien there is a 
d i s c r e p k y  bet~veen the course mid more8 certain descriptions in tlie 
deed, the former must yield to the latter. C'oope,. r .  H'hi te ,  46 S.  C.. 
389; Ipoch. v. Gash.i?ls, 161 S. C., 673; I'cliny c. B a f f l e ,  191 S. C., 210: 
B i s s e f f e  v. Sfrickland, ibid . ,  260; C'racen C ' o u n f y  v. P ( l r k e r ,  194 S. C.,  
561. -1 contro~ersv  as to what lines constitute the boundaries of land 
involves a question of law;  a controwrsy as to where they are must be 
settled by the jury under correct instructions based upon competent 
evidence. S h e w o d  c. B a f t l e ,  154 X. C., 345; Sugg z.. G v e e n v i l l c ,  169 
N. C., 606. 

These principles sustain the ruling of the loner court. The  beginning 
corner and the first three calls, it is admitted, are sufficiently definite; 
the fourth is  along a line to the run  of Xingo;  and tlic calls which fol- 
low it, wide some~rliat obscure, arc not so indefinitl: as to preclude 
identification by parol euidence. 

The  second assignment of error is addressed to the construction of the 
Icenion Barefoot deed-the question being whether No5,es Barefoot took 
an absolute estate i n  fee or whether he aid his wife took an estate "dur- 
ing their natural  lives and during the life of the survivor." Specifically 
stated, the question is  whether the clause purporting to conrey a life 
estate to these two is void because repugnant to oth?r clauses which 
purport to convey the fee to 3Iosc.s Barefoot. 

At  common lam a clause was held to be void if it  was repugnant to 
and irreconcilable with a preceding clause by which a n  estate was vested 
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in the grantee. Quite a number of our earlier decisions adhered strictly 
to this doctrine. For  example, i n  the premises of a deed the grantor 
purported to convey an estate i n  fee to A, but in habendum to C., and 
his heirs; i t  was held that  the habendum could not divest an  estate 
already vested by the deed, and that  i t  was void because repugnant to 
the estate granted i n  the premises-the premises being all parts of the 
deed which precede the habendum. IIafner zl. Irwin, 20 N .  C., 570. 
So in  Snell v. Young, 25 N. C., 379. There the premises and the 
habendum which conveyed an estate for life were followed by a warranty 
of the fee, but i t  was said that  a life estate could not be enlarged into a 
fee either by a warranty in  fee or by a covenant for quiet enjoyment to 
the grantee and his heirs. The deed under consideration in  Blaclczuell v. 
Blackwell, 124 N .  C., 269, purported in  the premises, in the habendum, 
and in  the warranty clause to convey the fee to Lelia E. Blackwell, and 
in the conclusion i t  purported to convey a life estate to John  Blackwell. 
I t  was held that the clauses were repugnant and that the last was void. 
The decision in Hafner v. Irwin, s u p m ,  was followed in  Wilkins 21. 

Sorman, 139 N .  C., 40. 
The foregoing cases illustrate the principle as applied at common 

law; but in T r i p k f t  v. Tl'il7iams, 149 S. C., 394, the common-law doc- 
trine was materially modified. I n  the nremises of the deed then before 
the court, John Greenwood had conveyed the land in  controrersy "unto 
the said Margaret Greenwood and her heirs forever," and the premises 
were followed by the habendum to "Margaret Greenwood during her 
natural life," etc. The repugnancy of these clauses is as marked as that 
which appears in  Snell u. Young, s u p r a .  Yet in Triplett's case the 
Court said:  "It is true, as contended, that according to the common law, 
as followed in  p r e ~ i o u s  decisions of this Court, the plaintiff acquired a 
fee simple in  the premises of the deed which could not be divested by 
the habendum. The habendum part of a deed was originally used to 
determine the interest granted, or to lessen, enlarge, explain or qualify 
the premises, but i t  was not allowed to divest an  estate already rested by 
the deed, and was held to be void if repugnant to the estate vested by 
the premises. 2 Black. Com., 298; 4 Kent. Com., 468; Hafner v. Irwin, 
20 N.  C., 570. We concede all that is contended for as to the common- 
lam rule of construction, and that  i t  has been followed in this State. 
But  this doctrine, which regarded the granting clause and the habendum 
and tenendum as separate and independent portions of the same instru- 
ment, each with its especial function, i s  becoming obsolete in this coun- 
try, and a more liberal and enlightened rule of construction obtains, 
which looks a t  the whole instrument without reference to formal di- 
visions, i n  order to ascertain the intention of the parties, and does not 
permit antiquated technicalities to override the plainly expressed inten- 



IK  THE SUPREME COURT. 

tion of the grantor, and does not regard as very material the part of the 
deed in which such intention is manifested." 

This '(liberal and enlightened rule of construction" has been approved 
in  an unbroken line of cases from Acker c.  Pridgen, 158 N. C., 337, in 
which the Court was asked to overrule its decision in the Triplett case, 
to TanJcersley v. Davis, 195 N .  C., 542, in which Brclgden, J., citing 
Triplett v. Williams, said: "The ineritable trend of modern authority 
is to the effect that a deed must be construed in its entiretv in order to 
ascertain the intention of the parties thereto, and neither 'antiquated 
technicalities' nor strained construction is permitted to nullify the in- 
tention of the grantor." 

T,he primary purpose is to ascertain the intention of the parties. T o  
this end, as was said in Brown v. Brown, 168 N .  C., 4, we hare well-nigh - 
discarded the technical rules of the commoii law and hr~ve enlarged our 
view and liberalized our methods with the evident purpose of doing 
justice by revealing the truth and not by concealing it behind ancient 
and threadbare forms; and where technical rules are not discarded they 
must generally yield if, in their application, they mill disappoint or 
defeat the expressed intention. Spvings v. Hopkins, I71 K. C., 486; 
Sl ie~hard v. Horton. 188 N. C.. 787. I n  Dds  v. Frazier. 150 N. C.. 
491, appears this statement: ('It is an undoubted principle that a 'sub- 
sequent clause irreconcilable with the former clause a i d  repugnant to 
the general purpose and intent of the contract will be :jet aside.' This 
was expressly held in Jones v. Casualty Co., 140 N. C., 262, and there 
are many decisions with us to like effect: but as indicated in the case 
referredio and the authorities cited in its support, this principle is in 
subordination to another position, that the intent of the parties as em- 
bodied in the entire instrument is the end to be attained, and that each 
and every part of the contract must be given effect, if ihis can be done 
by any fair or reasonable interpretation; and it is only after subjecting 
the instrument to this controlling principle of coiistruction that a sub- 
sequent clause may be rejected as repugnant and irrecoi~ilable. Jones v. 
Casualty Co., supra; Lawson on Contracts, secs. 388, 389; Bishop on 
Contracts, secs. 386, 387." And in Meror~ey 1.. Cherokee Lodge, 182 
N. C., 739 : "The modern doctrine, that a deed must be construed as a 
whole, or by spreading it out before us so that we se2 it by its four 
corners, was adopted by us many years ago, one of the earlier cases being 
Kea v. Robeson., 40 N.  C., 373, which was later followt~d by Gudger v. 
White, 141 N. C., 507, where the rule was exhaustirely considered and 
the former cases fully cited. I t  was there said that we are required by 
the settled canons of construction so to intermet it as i;o ascertain and 
effectuate the intention of the parties. Their meaning, i t  is true, must 
be expressed in the instrument; but it is proper to see!< for a rational 
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purpose in the language and provisions of the deed, and to construe it 
consistently with reason and common sense." 

Whether the deed before us was partly written and partly printed does 
not appear. Shephard v. Horton, supra. But the intention is clearly 
expressed. The grantor's sole purpose was to convey to Moses Barefoot 
and his wife nothing more than an estate during their natural lives and 
to the survivor during his or her natural life. This intention should not 
be defeated by words used in the first part of the premises and in the 
habendurn which are technically sufficient to convey the fee to Moses 
Barefoot; for effect can be given the intention by a fair and reasonable 
construction of the deed. The asserted repugnancy between the convey- 
ance of the title in fee to Moses and the expressed intention to convey it 
to him and his wife for life is more apparent than real. I f  it be granted 
that he holds the legal title it does not follow that his wife has no bene- 
ficial interest in the land. He  holds the title "to their use and benefit 
without punishment." I t  mas the purpose of the statute of uses to 
transfer the use into possession by providing that wherever one person 
was seized of an estate for the use of another, the cesfui que use should 
be deemed to be seized and possessed of the same estate in the land that 
he had in the use. Tyndall v. Tyndall, 186 N .  C., 272. The apparent 
repugnancy can be reconciled by construing the deed as conveying to 
Mosea Barefoot for the use and benefit of himself and his wife an estate 
during their natural lives and to the survivor during his or her natural 
life with remainder after the death of the survivor to their children in 
fee. The objection that this construction requires the transposition of 
words is without merit. By one of the recognized canons of interpreta- 
tion such transposition is not only permissible but is frequently neces- 
sary. I n  Parkhurst v. Smith, Willes Rep., 332, Lord Chief Justice Willes 
observed "that too much regard is not to be had to the natural and 
proper signification of words and sentences to prevent the simple inten- 
tion of the parties from taking effect, for the law is not wise in grants, 
and therefore it doth often transpose words, contrary to their order, to 
bring them to the intent of the parties." Approved in Bunn v. Wells, 
94 N.  C., 67, this principle has been applied also in many other cases, 
among them Phillips v. Davis, 69 N .  C., 117; Phillips v. Thompson, 73 
N. C., 543; Allen v. Bowen, 74 N.  C., 155; Hicks v. Bullock, 96 N .  C., 
164; Smith v. Proctor, 139 N.  C., 314; Real Estate Co. v. Bland, 152 
N. C., 225. This construction excludes the application of the principle 
stated in Redding v. Vogt, 140 N .  C., 562, and gives effect to the plain 
intention of the parties. 

The appellants contend that the words "then the said land or any part 
thereof is intended to belong in fee simple to the children" gave to Moses 
Barefoot and his wife the right of alienation, and cite Herring v. Wil- 
l i am ,  153 N.  C., 231, as authority for this position; but upon a rehear- 
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i ~ i g  t h e  decision on this  point was rerersed. S. c., 158 N. C., 1. See, 
also, H i l l e r  v. S c o f f ,  184 X. C., 556; Burwel l  v. Bank, 186 N. C., 117; 
I f h i f e  I ? .  Il'hite, 189 N .  C., 236; RIoane v. Robinson,  ibid. ,  628. 

I n  reference to  the  th i rd  assignment of e r ror  the  appellee says i n  her  
hrief t h a t  t h e  question of improvements  was not  presented f o r  decision 
a t  t h e  hearing, but  was  first raised i n  t h e  auswer which was  filed only a 
few days before t h e  appeal  was perfected, and  t h a t  the  expediency of a 
s a k  was not contested. Whether  a sale will  best subserre  t h e  interest of 
the  part ies  i s  a question of fact  f o r  t h e  t r i a l  judge;  and  t h e  r igh t  to  
insist upon  compensation f o r  improvements i s  not necessarily fore- 
closed b y  t h e  judgment. P ~ i t c h n r d  I , .  W i l l i a m s ,  181 N. C., 46. 

T h e  judgment  of the  Super ior  Conr t  i s  
,Iffirmed. 

JIARVIS WADE ASD THE GESERAL UTILITY COIII'ASY Y. 
RALPH LPTTERLOH. 

(Filed 3 October, 1928.) 

1. Appeal and Error-Revie\\.-Findi~lgs of Fact. 
When the findings of fact by the referee are  suplmrtt,tl by niiy compe- 

tent evidence, and are approved by the trial judge, the:. are not reriew- 
able on appeal. 

2. Contracts-Actions for B~wwh-Secassity of Performancc-, Tender or 
Readiness t o  Perform. 

A purchaser of capital stock of' a corl~oration upon the condition that lie 
would take a certain proportionate amount of a fised total. the seller the 
same number of shares, and that a disinterested thirtl person would take 
the remaining two shares, the corporation thus to cousist of the three per- 
solis, the transaction to be closed a t  a fised clate, the p u i ~ h a c e r  to give in 
payment his notes secured by a mortgage on his real estate upon terms to 
he agreed upon : Held, the seller in ~naking demand upon him to take the 
shares must do so according to the terms of tlie agreement, within the 
time specified, and when he has not done so, he may not recover damages 
for the failure of the purchaser to l m d ~ a s e  the stock. 

3. Same. 
A party to a contract to euforve it must ])roveL l~erforl~lauce of his ante- 

cedent obligations arising thereunder or some legal excuse for nonper- 
formance, and if the stipulations a rc  concurrent, his reatlinesf, and ability 
to perform them. 

4. Contracts-Construction and Operation of Conditions. 
The rule that  covenants in a contract are  ordinarily regarded as  con- 

cow-rent is one of interpretation and not of substantive law, and gives way 
to the intent of the parties as  gathered from the construction of the 
whole instrument as  to whether a condition is precedent, concurrent, or 
subsequent. 
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3. Contracts-Requisites and Validity-Ssture and Essentials in General. 

h contract to enter into a future contract must specify all of its mate-. 
rial and essential terms, and leare none to be agreed upon as a re.nlt of 
future negotiations. 

6. Contracts-Const~uction and Operation of Conditions. 
Where the contract leaves indefinite the performance of one of the core- 

nants of n party, the law i ~ n ~ ~ l i e ?  a reasonable time under the surround- 
ing facts and circumstances. 

APPEAL by plaintiff, Marvin TT'ade, from S u n ? , ,  J., at April Term, 
1928, of HARSETT. Affirmed. 

This is a civil action instituted by Marvin Wade and the Grneral 
Utility Company, a corporation, against the defendant to recover dam- 
ages, alleged to be due on account of breach of contract. At Noreniber 
Term, 1926, the General Utility Company took a voluntary nonsuit and 
the action as between Narvin  Wade, as plaintiff, and Ralph Lutterloh, 
as defendant, n a s  referred by consent to S o r m a n  C. Shepard, Esq., 
referee. Marvin Wade's cause of action is bottomed on a writtell cow 
tract made hetweel~ himself and defendant on 5 December, 1924. 

The contract ill substance-Xarvin Wade agrees and b i d s  hirlivlf to 
secure and deliver to Ralph Lutterloh 219 shares of the par value of 
$100 of the capital stock of the General Utility Compaliy, a corporation. 
with capital stock of $50,000 upon the payment to him by Ralph Lut- 
terloh of the sum of $27,500; $22,500 of that sum to be paid into the 
treasury of the General Utility Company to be used in the business of 
the company. Ralph Lutterloh agrees to take and pay for said 249 
shares of said stock according to the terms above outlined, and that upon 
the delivery of the stock to him that  i i l ~ e  will execute his note ill the sum 
of $27,500, due and payable a t  such time as  shall be agreed upon and 
shall secure the same in a nlariner satisfactory to the said Marvin Wade, 
it being agreed that  he will secure same with mortgages OII  said rral  
estate located iu the city of Fayetteville. 

I t  is untlerstood and agreed by the parties hereto that  the transactioni 
and arrangements herein providcd for sliall be fully closed up and the 
note and security shall bc executed and given by said Ralph Lutterloh 
and the capital stock shall be delivered to him by said X a r ~ i n  Wade 011 

or beforo 25 December, 1924. 
The capital stock of the said General Utility Company is at present 

$45,000, but it is the understanding and agreement that  said capital 
stock is to be increased to $50,000, and Ralph Lutterloh is to hold 249 
shares, Marvin Wade is to hold 249 shares, and two shares is to be held 
by some third person to be agreed upon by the said Ralph Lutterloh and 
Marvin Wade." 
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The referee found the following facts: 
"3. That at  the time of the execution of the said contract the capital 

stock of the General Utility Company consisted of 450 shares with a 
par value of $100, held as follows : 

Marvin Wade, plaintiff . . . . . . . . . . . . . . . . . . . . .  ... . . . . . . . . . . . .  ,150 shares. 
B. 0. Townsend . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 5 0  shares. 
G. M. Tilghman . . . . . . . . . . . . . . . . . . . .  ... ... . . . . . . . . . . . . . . . . . . .  1 5  shares. 

4. That after the execution of said contract and some time prior to 
25 December, 1924, the plaintiff, Marvin Wade, purchased from B. 0. 
Townsend the 150 shares held by him at $36 per share, for $5,400. 

5. That shortly thereafter, and prior to 25 December, 1924, the plain- 
tiff notified the defendant that he had the stock and was ready to deliver 
i t  to him, at  which time the plaintiff held 300 shares of the capital stock 
of the company. 

6. That the defendant a t  that time informed the plaintiff that his 
estate had not been settled and that he did not have the money. 

7. That there was no further conversation or dealing between the 
plaintiff and the defendant with respect to the performance of said con- 
tract until some time in January or February, 1925, a month or more 
after the date of performance provided in  the contract. 

8. That the plaintiff made no tender to the defendant in  compliance 
with his part of the contract and made no demand u p o ~  the defendant 
that he execute a note for the purchase of the stock as provided in the 
contract. 

9. That the outstanding indebtedness of the General Utility Company, 
at the time of the execution of the contract, and the purchase of the 150 
additional shares of stock by plaintiff from B. 0. Townsend, in the way 
of guaranteed preferred stock was $20,000, and is now $12,500." 

The referee's conclusions of law: 
"(c) That the plaintiff is not entitled to recover for breach of the con- 

tract from the foregoing findings, having failed to tendcr the stock and 
demand the execution of note secured by mortgage on or before 25 De- 
cember, as provided in said contract. 

(d)  That the mere failure of the defendant to comply with the pro- 
visions of the contract does not warrant a recovery by the plaintiff. 

(e) That even though the plaintiff were entitled othei,wise to recover 
from the defendant, there is no evidence from which the referee can find 
plaintiff's damages. 

Wherefore, your referee recommends that the plaintiff recover noth- 
ing of the defendant in this action and that the defendant recover its 
costa as taxed by the clerk." 

The plaintiff filed certain exceptions to the referee's report. They are 
set forth in the hearing in the court below as follows: "His Honor de- 
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clined to sustain plaintiff's first exception to the report of the referee as 
follows: 'The plaintiff excepts to finding of fact No. 8, in  that  the same 
is incoilsistent with findings of fact Nos. 5 and 6, and i n  that  the same is 
a legal inference and should be excluded as a finding of fact.' " 

That  his Honor was requested as set forth in plaintiff's second excep- 
tion to the report of the referee to find as a fact "that in  addition to the 
facts set forth in finding of fact KO. 7, the court should have found as a 
fact that  the defendant in January  or February, 1925, advised the plain- 
tiff that he was not satisfied with his contract and that he wanted to be 
relieved from i t  on acco~mt of his wife's unwillingness to l ire in the 
town of Dunn." 

Hi s  Honor declined to sustain plaintiff's third exceptiou to the 
referee's report and to conclude as a matter of law "that the plaintiff is 
entitled to recorer for breach of contract from the findings of fact, the 
plaintiff having tendered the stock demanded by the contract and having 
demanded compliance on the part of the defendant with said contract 
prior to 25 December, 1928, or that the defendant thereupon waired 
such tender." 

That  the court erred in not sustaining the plaintiff's fourth exceptio~i 
to the referee's report and concluding as a matter of law "that the de- 
fendant under the circumstances and facts found was liable to the plain- 
tiff i n  damages on account of the breach of the contract." 

The court below- rendered the following judgment: "It is adjudged 
and ordered that said report be, and it is hereby, a p p r o ~ e d  and con- 
firmed, except that it is modified by the additional conclusion of law:  

( f )  That  plaintiff is not entitled to recover damages of the defendant. 
Judgment is hereby rendered accordingly, and i t  is adjudged that 

plaintiff take nothing, and that  defendant go without day and recowr 
his cost of plaintiff, to be taxed by the clerk." 

The plaintiff duly excepted and assigned errors to the court below 
declining to sustain plaintiffs' numerous exceptions and the judgment 
rendered, and appealed to the Supreme Court. 

The plaintiff, Marr in  Wade's, testimony I n s  the sole evirlencc lwfore 
the referee. 

J .  C.  Cliflord for plaintif. 
Dye  & Clark for defendant. 

CLARKSOS, J. "It is settled by all thc decisions on  t h ~  subject, n i t h  
none to the contrary, that  the findings of fact, made by a referee and 
approved by the tr ial  judge, are not subject to reriew on appeal, if the7 
are supported by any competent evidence. Dorsey r .  Xin ing Po., 177 
S. C., 60.'' Kenney v. Hotel Co., 194 N. C., at  p. 45. 
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"While the courts now assume that covenants are dependent rather 
than independent, and concurrent on the one hand rathe]. than precedent 
and subsequent on the other, this rule, like the other ivies of modern 
law on this subject, is merely a guide to aid the court in  ascertaining 
the intention of the parties; and it is not a rigid rule of substantive law. 
Whether covenants are dependent or independent, and whether they are 
concurrent on the one hand or precedent and subsequent on the other, 
depends entirely upon the intention of the parties shown by the entire 
contract as construed in the light of the cil.cumstances of the case, the 
nature of the contract, the relation of the parties thereto, and other 
evidence which is admissible to aid the court in determining the inten- 
tion of the parties." Page on The Law of Contracts, Vol. 5 (2 'ed.), 
sec. 2948. Statesville Flour Mills Co, v. Wayne Distributing Co., 171 
N.  C., 708. Smith  v. Smith,  190 N.  C., 764. See N .  C. Highway Com- 
mission v. Rand, 195 N .  C., 799. 

"While a contract is still executory on both sides, the renunciation of 
it by one of the parties thereto before the time for performance has 
arrived, has or may hare, important legal consequences. What these con- 
sequences are is a question upon some branehes of whic'i the courts are 
practically unanimous ; while upon other branches they are by no means 
as unanimous as the outward form of some of the statements of the law 
would lead us to believe. 

"Renunciation by one party excuses the other from any further offer 
to perform, so that the failure of such other party to perform or to 
tender performance does not give to the party who was originally in 
default the right to treat the contract as discharged because of such non- 
performance; and such failure does not show that the party who was 
originally not in default and who has omitted to perform further, or to 
tender performance, has consented to treat such contract as discharged 
so as to prevent him from enforcing i t  thereafter, at  l e ~ s t  by an action 
for damages or some similar appropriate remedy." Page on The Law 
of Contracts, Vol. 5, sec. 2882. 

Gaylord v.  McCoy, 161 N.  C., 685; Heaidman z.. Commissioners, 177 
N.  C., 261; Rogers v. Piland, 178 N. C., 70; Cunningham v. Lon,g, 186 
N .  C., 526; Samonds v. Cloninge~, 189 N .  C., 610; Bryant v. Lumber 
Co., 192 N. C., 607. 

"A contract to enter into a future contract must specify all its mate- 
rial and essential terms and leave none to b~ agreed upon as a result of 
future negotiations." Elliott on Contracts, part sec. 175. Edmonson v. 
Fort, 75 N.  C., 404; Elks v. Ins. C'o., 159 N.  C., 627. 

I n  Edgerton v. Taylor, 184 N .  C., at  p. 578 it is said 
"One party to a contract cannot maintain an action for its breach 

without averring and proving a performance of his own antecedent obli- 
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gations arising on the contract, or some legal excuse for a nonperform- 
ance thereof, or, if the stipulations are concurrent, his readiness and 
ability to perform them. Ducker v. Cochrane, 92 N. C., 597, cited and 
approved in McCur1.y v. Purgmon, 170 N. C., 468 ; Tl~ssey v. Owen, 139 
N. C., 457"; Colt 7 % .  Kirnba#ll, 190 N. C., at  p. 174; Bryant v. L u m b e ~  
Po., 192 N. C., 607; Seed Co. v. Jennetfe Bros., 195 N. C., 173. 

We give the general principles of law bearing on the facts in the 
present action. Let us analyze the contract as a whole--several mate- 
rial matters were left open: (1 )  N o  time is specified for the payment by 
defendant of the $27,500 notc. What is a reasonable t ime? See Colt v. 
Kimball, 190 N. C., at p. 174. The security is indefinite and uncertain. 
(2) The person who was to hold the two shares of stock would hold the 
balance of power between the plaintiff and defendant. H i s  vote would 
be sufficient to carry or defeat any proposition. The three are to com- 
I)ose all the stockholders. ( 3 )  The agreement was to sell 249 shares of 
stock with capital stock of $50,000, whereas the stock actually issued 
was $45,000, and the agreement was to increase i t  to $50,000. 

The fransacfions a$nd a~mngenzents set forth in  the contract "shall be 
fully closed up" . . . "on or before 23 December, 1924." At the 
time plaintiff notified defendant, which was before 25 December, 1924, 
that he had the 249 shares of stock and was ready to deliver it to him, 
other essential matters were in fieri-incomplete. Plaintiff a t  the time 
had only 300 shares. I f  defendant had taken same when tendered plain- 
tiff mould have had only one share. The G. 11. Tilghman share, plain- 
tiff testified, was available and "could have gotten the 150 shares from 
Mr. Tilghman any time I called for i t  by relieving him of tiis endorse- 
ment for the (+enera1 Utility Company." On 25 December the endorse- 
ment amounted to about $20,000. This had to be paid by plaintiff. The 
contract with defendant mas to make a note for the $27,500, with secur- 
ity-$22,500 of that uncertain security had to be realized on and used in 
the business of the company. Construing the contract as a whole-con- 
sidering i ts  purpose, the method of control of the stock between the par- 
ties-the essential matters in fieri-we caunot hold that  plaintiff mas 
ready and able to perform his part of the contract. We do not think 
there is any evidence of renuriciation on the part of defendant before the 
time limit for the performance of contract had arrived. 

Taking i11 consideration the entire contract, its incompleteness in  cer- 
tain particulars, how the corporation should be controlled, the nature 
and purpose of the contract, we see no error in  the judgment of the 
court below. We think under the facts and circumstances of the case 
there was sufficient evidence to support the findings of fact. There is no 
error in  law. The judgment of the court below is 

Affirmed. 
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P. G. BlAULDES v. HIGH POIST CHAIR COJIPANY. 

(Filed 3 October. 19'28.) 

1. Master and Servant-Liability of Master for Injuries to Servant- 
Assumption of Risk. 

The doctrine of assumption of risk will 110t ordiilarily preclutle ii  re- 
covery by an employee for an injury cnused by the ernldoyer's negligence 
unless the danger is so open, obvious and imminent tha- no man of ordi- 
nary prudence would continue in the rn~ployinent ant1 incur the risk 
thereof. 

2. Same--Questions of Law-Questions of F'act. 
Where there is any cloulrt as to the facts or the infertilees to be dri~wii 

therefrom, tlie question of whether the risk incurred in the employment is 
so openly, obviously and immineiitl~ dangf.rous as to put into operation 
the doctrine of assumption of risk, is for the jury, and it is only where 
there is a clear case that it is one of 1r1w for the collrt. 

3. Same--Burden of Proof. 
The burden of proof a*  t o  the assunll)tiol~ of ri*k i b  1111011 tlie tlefwt1;ilit. 

CIVIL ACTIOS for damages, tried before S n n t ~ ,  J., at  Ju ly  Term, 1928, 
of CHATHAM. 

The evidence tended to show that  the plaintiff was an  experienced 
workman, having worked for the defendant about seven years, and on 
the date of his in jury  was running four boring machine?. On  said date 
the foreman gave the plaintiff a punch and directed hirr to lace the belt 
on one of the machines and start i t  up. I n  order to start u p  the machine 
it was necessary to put  on the belting. 

Plaintiff's narrative of his in jury  was as follows : "I 1s ced the belt and 
got through with it and ~ e 1 1 t  to put it on. I had to  put i t  on with a 
stick. I had to go up on the ladder and reach over ;ust as f a r  as I 
could reach to pull the belt on the pulley. -1fter it had been laced it 
was tight. The first time it didn't go on, but the second time it went on 
just like that-snapped on like lightning-and when i t  did i t  threw me, 
and there was no way for me to help. . . I was standing on top 
of the ladder. . . . I used the stick because that  was the only thing 
me had to use to pull the belt on with. That  was what we had been 
nsiug. N r .  Brooks (foreman) told me to use it.  . . . The company 
did not furnish anything to use except the stick. There was no lever 
furnished for shifting the belt. . . . H e  (foreman: told me to get 
a stick and step-ladder and put this belt on. H e  told me to go u p  the 
ladder and put the belt on with the stick. . . . I h , ~ v e  put belts on 
that  way before many times. -111 the other times I put the belts on like 
I did this t ime;  just exactly the same may. . . . The  step-ladder 
was shackly; i t  was shackly all over. I do not know liow long i t  had 
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been in  that condition, but i t  had been that way for a good while. I had 
discovered that;  I had used it several times before to put on the belt and 
placed the ladder up under the shafting; take a chair round to get to the 
top of the ladder and some one else would take my stick and pull the 
belt on the pulley of the machine. No one would tell me how to do it. 
They knew that I knew how to do it. I knew how to put the belt on 
that pulley; Brooks (foreman) had told me how. . . . I had to 
lean way over to get i t ;  the belt and ladder together threw me off. I 
know that all machinery is naturally dangerous; this machinery was not 
any more dangerous than any other machinery used in places like this, 
though I do not know that they hare  machines where they have a clutch 
to stop the shafting so as to put on the belt, but this machinery is not 
any more dangerous than other machinery. I complained to Mr. Brooks 
(foreman) about it. I told him that putting these belts on like they had 
to be put on was dangerous. H e  said well, he could not help it." 
9 witness for plaintiff testified that he knew such appliances as were 

used in modern furniture factories for shifting belts on running pulleys. 
Witness said: "Most of the machines I have ever operated have levers 
for shifting belts. . . . These appliances are in general use in all 
plants I have worked in." 

Issues of negligence, contributory negligence, assumption of risk and 
damages were submitted and answered by the jury in favor of the plain- 
tiff. The verdict awarded damages in the sum of $4,750. From judg- 
ment upon the verdict the defendant appealed. 

Long  & Bel l ,  M c L e n d o n  & Hedm'ck a n d  L. A. Wi l son  for plaintiff 
Siler CE Barber  a n d  Tiurra?y d l len for defendant .  

BROODEN, 5. The chief question of law presented is this: Under what 
circumstances will the doctrine of assumption of risk bar recovery in 
personal injury actions? 

The evidence discloses that the plaintiff was an experienced employee 
and was fully aware of the fact that the method of putting on belting, 
adopted by the defendant, was attended with danger. The law imposes 
upon an employer of labor the positive duty to use ordinary care in pro- 
viding employees ~ i t h  reasonably safe methods and means to do the 
work for which they are employed. Jefferson v, Raleigh, 194 3. C., 479, 
140 S. E., 76. There was sufficient evidence of the failure of defendant 
to perform this duty, but the defendant contends that by reason of the 
fact that the plaintiff appreciated the danger and continued to work in 
his employment i11 the face of a known danger, that the doctrine of 
assumption of risk precludes him from recovering damages arising from 
the negligence of the employer in adopting and in continuing to operate 
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the n~achinery  by negligent methods. 'LAlssumptioi~ of risk is a matter 
of defense analogous to contributory negligence to be passed on by the 
jury, who are to say ~ rhe the r  the employee ~ ~ o l u n t a r i l y  assumed the risk. 
I t  is not enough to show merely that  he worked on knowing the danger, 
but further, i t  is only where the machinery is so grossly and clearly de- 
fective that  the employee must know of the extra risk, that  he can be 
deemed to have voluntarily and knowingly itssumed tllc risk." Lloytl v. 
I l a m s ,  126 N. C., 359, 35 S. E., 611. I loke ,  J . ,  ~vr i t ing  in I1ic.X.s u. 
X f ,q .  Co., 135 X. C., 319, 50 S. E. ,  703, quoted with approval thr fol- 
lowing excerpt from Put temou c. T'ittsbur,qh, 76 P a .  St., 359 : "Wlleii thc 
servant, i n  obedience to the master incurs the risk of machinery whicli, 
though dangerous, is not so much so as to tllrcaten immediate injury or 
i t  is reasonably probable may be used safely by cstraoldinary cautioil, 
the master is linblo for the result i i~g illjury." The earned J u ~ t i c c ,  
conimcnting upon the rule annouiiced, snyb: "In s e ~ e r a l  of thc rrcelit 
decisions, the standard in such cases is saLl to bt. that these risks arc 
iiever assunied unless the act itself is obviously so dangerous that tlicx 
illherent probabilities of danger are greater than those of safety." 

Again in Hissell v. L u m b e r  Co., 152 S. C., 123, 67 S. E., 259, tlw 
Court adopted the rule as stated in Sliearrnan and Rellfield on Scgli-  
gence, section 211, as follo~vs: "The true imulc, as neaily as it call be 
stated, is  that  a servant can recover for an injury suffeiwl from defrcts 
due to the master's fault, of which he had notice, if u ~ d e r  all the cir- 
cumstances a servant of ordinary prudence, acting n it11 such pnidcnee, 
would, under similar conditions, have continued the same work under 
the same risk." Pressly  c .  Y a m ,  Mil ls .  135 K. C., 410, 51 S. E.,  69; 
Rziss v. Harper ,  156 h'. C., 444, 72 S. E., 570; Hami l tou  v. L u m b e r  Co., 
156 X. C., 520; 72 S. E., 588; I loward  c. T;Ir~ight ,  173 K. C., 339, 91 
S. E.,  1032; Medford c. Spinning Po., 188 N. C., 125, 123 S. E., 257; 
Parker  1 . .  M f g .  Po., IS9 5. C., 275, 126 S.  E., 619; Rol i i~~so t l  1 % .  T r r y .  
193 N. C., 805, 138 S. E., 173. 

Our decisions are  to the effect that  mere knowledge of danger, ordi- 
narily, does not preclude recovery unless the danger is so open, obvious 
and imminent that  no man of ordinary prudence would continue to 
incur the risk thereof. I f  the danger is so open, obvious and imminent 
that no man of ordinary prudence would incur the rii;k thereof, then 
under such circumstances a workman who continues in the employment 
would be guilty of such coiltributory negligence as to bar a recovery. 
Rusd v. H a r p e r ,  156 N. C., 444. That  is  to say the assumption of risk 
is  not in itself a negligent act by the workman unles,; the danger is 
open, obvious and imminent to the extent "that the inherent probabilities 
of danger are greater than those of safety." I f  such condition exists, 
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then the act of tho workman in  continuing the employment in  the face 
of such danger becomes itself contributory negligence, which bars re- 
covery. 

Bu t  who is to decide the question a.: to nhethcr the t1ailgc.r is so opcjn, 
obvious a i d  imrni~wnt that  no man of ordinary prudence would con- 
tinue in the employnlent? This  question has been ausnered by this 
("ourt in X e d f o r t l  6. S p i n n i n g  ('o., s t ipm.  Adams, J., said : "Whether 
the danger of pu t t i~ lg  the belt in thc pullcy when the machinery mas ill 
motion mas so obvious that  a man of ordiilary prudence would not ha7 t b  

gone oil with the work, v a s  a question for thc jury to determine u1m1 
all the e~i t le i~cr ."  Pai%w 7 ) .  X f q .  Po., 189 N.  C., 2'75, 126 8. E., 610. 
However, it  has beti1 held, ill proper cases, that  contributory acgligeuw 
under certain tircumsta~ices will bar rtcorery as a matter of lan .  Thi.; 
is illustratctl by the case of dlcrfhis r .  X f g .  C'u., 140 C., 530, 53  S. E., 
3-19, aild .JutX.soi~ c. Jlfr/. C'o., 195 S. C., 18. I11 both of tllese cases it 
:tppears that  no negligent method of tloiilg the work -\%as irlvolred ant1 
strious injury from inattention was o b ~  ious, imrni~lent a l ~ d  certain. Thc 
rule is  c~xpressed thus:  "In a clear c a w  the question of assumption of 
risk by the einployee is one of law for the court, but ~vhere  there is doubt 
as to the facts or  as to the irlfcreilces to be d r a w l  from them, i t  become. 
a q u c h o n  for the jury. To precludc a recovcry on that ground, it must 
appear that  the en~ployeo knew and appreciated, or should have know11 
and appreciated, the danger to which he  was exposed, and in case of 
doubt that  is for the jury. . . . The burdell of proof as to the 
assumption of risk is upon the defendant; and where there is any doubt 
as to the facts, or inferences to  be drawn from them, the question is for 
the jury." Cobia 1 % .  R. R., 188 X. C., 487, 125 S. E., 18. 

Therefore, we are of the opinion that  the tr ial  judge ruled correctl> 
in  submitting the issues to the jury, and thc verdict of the jury has d(,- 
termined the merits of the controversy. 

No error. 

J O H S  MOORE v. JOHS TIT. ILiIVI,S ET AI.. 

(Filed 3 October, 1028.) 

1. Master and Servant-Liability of Master for Injuries to Third Persons 
-Work of Independent Contractors. 

Where the principal contractor for the loading of logs oil cars of :I 

lumber company furnishes a skidder for this use to an independent coil- 
tractor who has full charge of the employees for the work, arlil they are 
solely employed by him under the terms of the independent contractor. 
and in fact, while the principal contractor may be held liable to one of 
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these employees for furnishing a defective skidder which causes an injury, 
it is not responsible for such injury when the injury is solely caused by 
the negligence of the independent contractor in operating the skidder, and 
there is no evidence or claim that the skidder in use war; defective. 

2. Master and Servant-Liability of Master for In,juric?s to Servant- 
Tools, Machinery, and Appliances--Logging Roads. 

Where the employee of an independent contractor is injured while en- 
gaged in loading logs upon the cars of a lumber road, :he fact that the 
cars furnished by the lumber company were not furnished with auto- 
matic couplers is not evidence of any negligence; companies of such char- 
acter being required to furnish cars with such ordinary couplings as are 
approved and in general use for the work being done. 

CIVIL ACTION, before Harris, J., at February Term, 1!)28, of CRAVEN. 
The plaintiff instituted an action against John W. Rl~wls and Golds- 

boro Lumber Company, and Dorer 8: Southbound Railroad Compally 
for personal injury sustained on or about 27 May, 1925. 

The evidence tended to show that the defendant Raw13 entered into a 
contract with his codefendant, Goldsboro Lumber Company, according 
to the terms of which Rawls was to cut and haul the timber out of the 
woods and load it on cars for so much per thousand feet "for logs loaded 
on cars." I n  order to load the timber the Goldsboro Lumber Company 
furnished to Rawls a skidder or loading machine. Rawls had charge of 
the skidder and operated it according to his own methods. The Golds- 
boro Lumber Company had nothing to do with the operation of the 
skidder or any control thereof after it was furnished to Rawls, but had 
exclusive control of the cars and appliances for removing the timber 
after i t  was loaded. The plaintiff was employed by Rawls as a laborer, 
and at  the time of his injury had been in such employment for about 
seven months. On the day of his injury the log train of the defendant, 
Goldsboro Lumber Company, was backing up to the skidder to be loaded. 
The skidder, according to plaintiff's testimony, was jacked up on one 
side, but on the other side it had not been jacked up high enough to 
permit a log car to get under it. 

Plaintiff's narrative of his injury is as follows: "Captain Clyde 
Fornes (foreman of Rawls) was running the skidder inachine and he 
called me to couple the car. . . . I went to couple the cars where 
the skidder machine sat on and when I missed the co~pl ing  the other 
car got me. I could not couple the cars when getting in between them 
the way they had them. I had to couple the link so it would go in and 
then push the pin in. I t  was a hand coupler with a link and pin. I t  
was not a self-coupler or automatic coupler. At the time I missed the 
coupling, one of the cars was still and the other one coming down on me. 
The machine which was jacked up was sitting still, . . . and when 
I went to put the pin in to catch it the car caught mc>. . . . The 
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cars did not move any. When I missed the coupling, the bolster of the 
car caught me and jammed me under the cars, under the skidder. 
. . . I was hired to do anything and did anything the boss told me 
to do. . . . These cars were little small cars such as ordinarily used 
in the logging woods in  this country, and just like all logging companies 
use. . . . I have seen log cars that  had automatic couplers. The  
Roper Lumber Company has automatic couplers." 

,St the conclusion of tlie evidence the tr ial  judge sustained the inotio~i 
of nonsuit made by Dover 65 Southbound Railroad Company. 

The issues and the answers of the jury thereto were as follows: 
1. Was the plaintiff i n  the employ of the defendant, J . ,W. Rawls, as 

alleged in the answer :/ Answer : Yes. 
2. Was the plaintiff in the employ of the defendant, Goldsboro Lum- 

ber Company, at tlie time of his i n ju ry?  Answer: Yes. 
3. Was the defendant, J. W. Ran-Is, independent contractor as alleged 

in the complaint 1 Answer : Yes. 
4. Was the plaintiff injured by the iiegligence of the defendant, J. W. 

Rawls, as alleged in the cornplaint? Answer : S o .  
5. Was the plaintiff injured by tlie negligence of the defendant, 

Goldsboro Lumber Company, as alleged in the complaint? Ilnswer : Yes. 
6. Did the plaintiff by his own negligence, contribute to his in jury?  

Answer : No. 
7. What  damage, if any, is plaintiff entitled to recoyer? Answer: 

$500.00. 
From judgment upoil the verdict the defendant, Goldsboro Lumber 

Company, appealed. 

D. L. Ward a w l  f ard & W a r d  for p l a i n t i f .  
T .  D. W a r r e n  for d e f e l ~ d a n f .  

BROGDEN, J. IS i t  the duty of logging roads or tramroads to equip 
log cars and engines n it11 automatic couplers ? 

The  defendant, R a ~ l s ,  \ \as an independe~it contractor, and as such 
employed the plaintiff as a laborer. Under the contract existing betmeell 
the intlependent contractor and the defendant, Goldsboro Lumber Com- 
pany, it was the dutv of the contractor to cut and load logs on the cars 
of his codefendant. There is no evidence tending to  show that  the de- 
fendant, Goldsboro Lumber Company, had charge or supervision of the 
employees of the contractor or of the method of performing the ~ ~ o r k .  
It did, however, furnish the skidding machine. I t  was therefore the 
duty of the Lumber Company to furnish to its contractor machinery. 
implements a i d  appliances safe aud suitable for the work to be per- 
formed and to keep such-appliances in safe condition so far  as this could 
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be done by the exercise of proper care and supervision. The Lumber 
Company owed this duty to the plaintiff even though he was an em- 
ployee of the contractor because failure to furnish such appliances as the 
law contemplates resulted in making the contractor and his employees 
the employees of the Lumber Company in  this particular. Paderick v. 
Lumber Co., 190 N. C., 308, 130 S. E., 29. The plaintiff relies upon 
the Paderick: case, but it must be observed that this case involved a de- 
fective loading machine. The case at  bar, on the other hand, discloses 
no defect whatever i n  the skidder, but at  most a negligent method of 
operating i t  in  that i t  was not jacked up high enough. This involved 
the operation of the skidder only, and the Lumber Compmy had nothing 7 

to do with such operation. 
The evidence disclosed no defect in  the cars or couplings, but the 

plaintiff takes the position that it was the duty of the Lumber Company 
to furnish cars with automatic couplers and that a failure to do so was 
equivalent to furnishing him defective appliances. I n  this State logging 
roads have been required: (1)  to keep its right of way clear of trash 
and other inflammable substances, Craft  v. Timber Co., 132 N.  C., 151, 
43 S. E., 597; (2)  to equip engines with spark arresters, Cheek: v. Lum- 
b w  Co., 134 N .  C., 225,46 S. E., 488,47 S. E., 400; (3)  i,o keep a proper 
lookout, Sawyer v. R. R., 145 N. C., 24, 59 S. E., 116; (4)  to keep its 
right of way and roadbed in proper condition and repair, Hemphill v. 
Lumber Co., 141 N.  C., 487, 54 S. E., 420; Buchanan v. h m b e r  Co., 168 
N.  C., 40, 84 S. E., 50; (5)  to provide in the exercise of clue care reason- 
ably safe couplers. files v. Lumber Co., 142 N.  C., 39, 54 S. E., 795. 
But it has never been held in  this State that i t  is the duty of logging 
roads to equip their engines and cars with automatic couplers. C. S., 
3465, has been held to apply to logging roads, and under the construc- 
tion of this statute assumption of risk is not available. Williams v. 
Mfg. Co., 175 N.  C., 226, 95 S. E., 366; Bissell v. Lumber Go., 152 
N. C., 123, 67 S. E., 259. The case of Wil l iam v. Mfg. Go., 175 N .  C., 
226, 95 S. E., 366, held that i t  was error for the trial judge to apply the 
principle of comparative negligence to logging roads. However, since 
that decision C. S., 3470, has been enacted by the Legidature. I n  the 
case of H i w s  v. Lumber Go., 174 N.  C., 294, 93 S. E., 833, the Court, 
distinguishing the Gremlee and Troxler c a m ,  122 N. C., 977, 30 S. E., 
115; 124 N. C., 189, 32 S. E., 550, said: "Here, as in other ordinary 
cases, the defendant is required to supply for its employl?es "implements 
and appliances which are known, approved and in  general use," and 
there is testimony on the part of plaintiff tending to establish negligent 
default in  this respect; but neither the car nor the defects suggested 
present such exceptional or extraordinaxy conditions as to withdraw the 
case from the usual and recognized principles'in actions of this char- 
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acter and which make contributory negligence on the par t  of the em- 
ployee a valid defense." The  decision, however, i n  the Hines case was 
rendered prior to the adoption of C. S., 3470. The later decisions hold 
that  contributory negligence is  no longer a bar to injuries received in 
the operation of a logging road, but such negligence mitigates damages. 
I n  other words, comparative negligence is  now, under the law, applicable 
to logging roads. McKinish v. Lumber Co., 191 N.  C., 836, 133 S. E., 
163; Xteulart v. Lumber Co., 193 N .  C., 138, 136 S. E., 385; Lilley v. 
Cooperage Co., 194 N .  C., 250, 139 S. E., 369. I t  is  clear, therefore, 
that  in the development of the law with respect to the liability of logging 
roads, this Court has not yet taken the position that  logging roads should 
be required to install and maintain automatic couplers. 

There is no evidence upon the present record tending to show that  the 
link and the pin coupling used by the defendant was not an  approved 
appliance and in  general use. T h e  plaintiff was not an  employee of the 
defendant Lumber Company and was not directed by any of its em- 
ployees to couple the cars. Neither is there evidence of any defect in 
the cars or  coupling. There was no evidence of any unusual or negli- 
gent morement of the train or that  the employees of the Lumber Com- 
pany had notice that  the plaintiff was undertaking to couple the cars. 

Under these circumstances we are of the opinion that  the defendant 
Lumber Company was not guilty of negligence, and the motion for non- 
suit as to i t  should have been allowed. 

Error.  

STATE v. NELLIE AND ROBERT CARR 

(Filed 10 O~tober, 19'28.) 

1. Evidence--Expert Testimony--Subjects of Expert Testimony. 
In an action for homicide wherein the issue is dependent upon whether 

the deceased committed suicide or the defendants killed him, medical 
espert testimony that the deceased could not have killed himself with 
the gun is incompetent, the conclusion being in effect an answer to the 
only issue submitted to the jury, and being within the knowledge of an 
ordinary man, and one that the jury should have reached themselves in 
answering the issue submitted as to the defendant's guilt or innocence of 
the offense. 

2. Criminal Law-Evidenceweight and Sufficiency. 
A defendant may not be conricted as an accomplice or fellow con- 

spirator of another in committing a homicide, upon evidence that does not 
amount to more than a speculation or conjecture. 
%1W 
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8. Criminal Law-Appeal and Error-Review-Sew Tri.al. 
Where material evidence admitted on the trial of 8 homicide should 

have been excluded, a new trial mill be granted in the Jupreme Court on 
appeal. 

4. Criminal Law-Evident-Weight and Sufficiency. 

Where evidence is conflicting in a crimi~~al case and where, collsidering 
the evideuce in the light most favorable to the State, the jury might find 
the defendant guilty, n motion as of nonwit is p r o ~ e i l y  denied. C. S., 
4643. 

APPEAL by defendants from G r d y ,  J., at July  Term, 1928, of DUPLIN. 
Nellie Carr, Robert Carr, James Carr, Graham C'arr, and Willie 

Carr were indicted for the murder of Will Carr, the husband of Nellie 
and the father of the other defendants, on the night of 8 October, 1927. 
At the close of the State's evidence James Carr was di13charged) and on 
the trial Nellie and Robert were convicted of manslzughter, and the 
others were acquitted. From the judgment pronounced Nellie and 
Robert appealed upon error assigned. 

Attorney-General B m m m i t t  and Assistani Atforne?y-(?enera1 Nmh for 
the State. 

Georga R .  Ward and Rivers D. Johnson for appel la ,~~fs .  

ADAMS, J. The evidence tends to show the following circumstances: 
The deceased and his family lived on the second floor of a house used for 
packing tobacco. The room was about twenty-four steps long, and had 
one door opening from a porch on the front which was reached by a 
stairway. Near the middle of the room was a curtain intended as a par- 
tition, the space occupied by the deceased and his w ~ f e  being on the 
north side and on the south the space occupied by the children. There 
was a window in the,rear of the room. The bed on which Robert and his 
wife slept was between the door and the vurtain. The other children 
were sleeping on the porch when their father came to his death. The 
bed occupied by the deceased was in  the northeast corner of the room. 
His death occurred a little while before midnight. 

Nellie Carr testified that she was forty-three years of age, had been 
married twenty-six years, had lived peaceably with her husband; that he 
had recently begun to drink and to "take dope," and on the afternoon 
preceding his death had come home intoxicated. I n  reference to his 
death she said: "On the same night, and before he shot himself, he was 
lying on the bed and I was sitting on the trunk. He raised up, and his 
pants were hanging on the wall of the house, and he took his pistol out 
of his pants pocket and turned to the wall and shoots thtrt way five times. 
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I was on the trunk and I said, 'Willie, what in the world do you mean 
shooting this time of night? The folks won't know what to think of you.' 
He  never said a word to me. After a while Graham came in. H e  had 
been to church, and he went to sleep out on the porch. Willie Henry, my 
boy, and Marie, my girl, were sleeping on the porch that night because 
it was so hot. Robert and his wife came home on the truck, just before 
Will shot himself. After he shot in the wall, he laid back on the bed, 
and after a while I heard the truck coming, and Will called to me to 
bring him some matches. H e  had cover (quilt) around him, and he 
said 'Get me the matches,' and I handed him the matches and he said, 
'I don't want that,' and I said, 'The boys say they won't strike without 
the box.' He  took the matches and said to me: 'I am going to burn up 
these things.' I said, 'Don't you know if you burn up these things you 
will burn up yourself, and us and what is below you?' And I turned off 
and the gun fired. The load hit him in the right temple, and I looked 
him over and commenced to holler, and Willie Henry and Robert ran to 
me, and I told them to go get Mr. Gaylor (who is the magistrate at Mag- 
nolia) and Mr. Potter (our neighbor) and somebody there. . . . I 
didn't know where the gun was when I was talking with him about burn- 
ing the things up. He  was sitting on the bed, towards the foot, on the 
edge of the bed, and he fell right back over. H e  was on the bed when 1 
grabbed him. When the gun fired I looked. The gun fell on the floor. 
I didn't look for any gun-didn't know he had one there. I mas right 
at him, but didn't see the gun; he must have had it under the cover. 
I didn't see the gun. I knew he had the pistol in the bed. He  was shoot- 
ing with that before he killed himself. H e  was lying flat down when he 
mas shooting with the pistol." 

Dr. Quinn, a witness for the State, testified as follows: "I examined 
the body of Will Carr and found him on the bed as has been described, 
lying cross-wise with the right side of his head towards the front of the 
house, on his back. I probed the wound, which was about two inches 
above his right eye, and the load went in  downward. I found the wound 
in the head, one shat in the collar bone and around his neck and face. 
There were no powder stains that I could tell. I did not get any of the 
shot or discover any other wound on his body. From my examination 
the wound was made with a shot gun No. 6 shot." "Q. From the posi- 
tion the body was lying in, from your examination of it, have you an 
opinion as to whether that wound could have been made by a gun in the 
hands of this deceased or not? A. I don't think it is possible for the 
deceased to have fired the gun and made the wound that I saw." The 
defendants excepted to the question and the answer. This evidence 
should have been excluded. The defense was suicide. The ultimate issue 
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for the jury was whether in  truth the deceased had fired the gun; but 
notwithstanding positive evidence to the contrary, the witness was per- 
mitted to make an unqualified negative answer. As a nile the witness is 
required to state the facts he observed and relied on as the basis of his 
opinion so far as they permit of a detailed enumeration. Such a state- 
ment of the facts affords an opportunity of testing the ~.easonableness of 
his inference, for a witness may not express an opinion which finds no 
support in the facts he enumerates. Here the question called for an 
answer not necessarily involving a matter of science and not based upon 
an enumeration of circumstances into the truth of ~ h i c h  it was the 
province of the jury to inquire. The objection to disregarding this rule 
is that for their own inference from the facts the jury may substitute 
that of the witness. 22 C. J., 551. 

I n  the next place the answer inrades tht~ province oE the jury. For 
the reason that i t  is difficult to explain a combination of facts in such a 
way as to enable the jury to deduce a logical conclusion, it often happens 
that the testimony of a witness is essentially an expre,lsion of opinion. 
But th'e exception to the general rule which excludes opinion evidence is 
subject to the limitation that the opinion or inference of the witness 
must not be an answer to the exact issue which the ju r j  is to determine. 
When the witness testified that he did not think i t  pocsible for the de- 
ceased to have fired the gun and to have made the wound he necessarily 
testified in  effect that in his opinion the deceased did not kill himself. 
True, the "exact issue" was whether the defendants are guilty, but if the 
deceased killed himself the conclusion that the defendrmts did not kill 
him would necessarily follow. Summedin P .  R. R., 133 N. C., 551, 555; 
Lynch v. M f g .  Co., 167 N. C., 98; Gray v. R. R., ibid., 433; Kerner v. 
R. R., 170 N. C., 94; Illarshall 11. Telephone Co., 181 N. C., 292; 
Stanley v. Lumber Co., 184 N. C., 302. The exact question arose in 
S ,  c. McCravy, 181 S .  E .  (Tenn.), 165, in which George W. McCravy 
and another were prosecuted for an assault upon Mrf. McCravy with 
intent to commit murder in the first degret.. A part of the main testi- 
mony relied on for conviction was that of Doctor ;Myers, an expert wit- 
ness, who said that Mrs. McCravy could not herself have inflicted the 
wound in her head or in her left arm. I n  reviewing an exception to this 
testimony the Court said : "We are of opinion that it was error to permit 
him to give his opinion as an expert, or to state as he did, in substance, 
positively that the bullet could not have been shot by Idrs. McCravy in 
the manner in which she was shot. Testimony is permissible allowing 
an expert to state a conclusion or give an opinion on a subject which is 
peculiarly a matter of superior knowledge on his pan ,  for the reason 
that the lay mind is not so competent to form an opinion or reach a 
conclusion. Such expert opinion or conclusion, howe~rer, may be per- 
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mitted only i n  matters peculiarly within the knowledge of a11 expert. 
The question whether a delicate woman can reach around with the right 
hand and shoot herself in the left side of the head, or whether she can do 
SO a t  the same time shooting herself through the left arm, is not pecu- 
liarly a matter of expert learning upon the part of a physician. This is 
a conclusioii which the ordinary, practical mind may reach, as well as 
the trained physician, and can be more readily reached by one trained in 
the use of firearms. Whether Mrs. XcCra rg  shot hemelf was the ulti- 
mate fact to be reached by the jury, because if she shot herself it neces- 
sarily follows that both defendants were innocent. To  permit the doctor 
to say whether it was possible for her to do this, when the jury could as 
well reach the same conclusion, was an  inrasiori of their province. Tele- 
phone a n d  T r l ~ g r a p h  Co. v. ;llill Po., 129 Tenn., 374, 381, 382, 164 
S. 'CD., 1145." 

The evidence is not sufficient to sustain a verdict against Robert Carr, 
nothing appearing beyond speculation or conjecture on which to base an  
inference of conspiracy or concert of action between him and his mother, 
arid as to him the demurrer to the evidence should hare  been sustained. 
C. S., 4643. With  Dr. Quinn's answer to the question excluded, is there 
any evidence against Nellie, the widow of the deceased? 

I n  considering a motion to dismiss the action under the statute, we 
are merely to ascertain whether there is any evidence to sustain the 
indictment; and in deciding the question we must not forget that the 
State is entitled to the most farorable interpretation of the circumstances 
and of all inferences that may fairly be drawn from them. S. c. Carl- 
son., I f 1  S. C., 818; S. 2.. Rountlsee, 181 X. C., 535. I t  is riot the 
province of this Court to weigh the testimony and determine what the 
verdict should hare  been, but only to say whether there was any evidence 
for the jury to consider; if there was, the jury alone could determine its 
weight. S. c. Cooke, 176 S. C., 731. 

From a critical examination of the evidence, which covers about 
twenty-five pages, we are convinced that there was no error in denying 
Nellie's motion to dismiss the action. I t  is true that  a disclosure of the 
facts attending the homicide is dependent to a large extent upon her 
testimony; but there is at least some testimony and some natural eri- 
dence in contradiction, the consideration of which we cannot withhold 
from the jury. 

The entire evidence points with certainty to one of two conclusions: 
the deceased killed himself or his wife killed him. Unquestionably there 
is evidence in support of the theory that the deceased himself fired the 
fatal  shot. But  the question for decision is whether there is any evi- 
dence which, take11 to be true, is inconsistent with this theory. The evi- 
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dence relied upon by the State, if accepted by the jury, discloses circum- 
stances which tend to repel the probability, if not the possibility, of 
suicide. 

For error in  the admission of testimony Nellie Carl: is entitled to a 
new trial. 

As to Robert Carr, reversed. As to Nellie Carr, new trial. 

LARRY DAWSOS AND D. G. WHITE, TRADISG AS DAWSON & WHITE, r. 
NATIONAL BANK OF GREENVILLE, A K D  W. S. MOYE AND J. J .  
GENTRY. TKADIXG AS RIOYF: & GESTRT. 

(Filed 10 October, 1928.) 

Bills and Notes-Checks-Acceptance and Liability of D ~ a w e e  Bank. 
While a bank is not liable to the payee of n check for moneys drawl 

on it by a depositor having sufficient funds therein until acceptance or 
certification by the bank, C. S., 3171, acceptance may be evidenced in 
various ways, as where it pays the check without enclorsement to some 
person unauthorized by the payee to receive it and charges the amount to 
the depositor's account, and where evidence on this point is conflicting an 
issue is raised for the jury, and a judgment as of nonsuit should be 
denied. The question of the maker's liability to the bank under a written 
instruction to pay the check as if made payable to bearer is not presented 
by the record, and is not decided. 

APPEAL by plaintiffs from Grady, J., at May Terni, 1928, of PITT. 
Reversed. 

This is an action to recover of defendant bank the proceeds of a check 
drawn on said bank by Moye &. Gentry, and payablo to the order of 
plaintiffs. I t  is alleged in  the complaint that said check, without the 
endorsement of plaintiffs or of either of them, was presented to the 
bank for payment by some person without the authoi-ity of plaintiffs, 
and that the bank paid the amount of said check to such person, and 
charged the said amount to the account of the drawers, Moye & Gentry. 
I t  is further alleged therein that the proceeds of said check have not 
been paid to plaintiffs or to either of them. 

The defendant bank, answering the allegations of the complaint, 
denied that said check was presented for payment by some person with- 
out authority of plaintiffs or that payment of the proceeds of said check 
was made to a person who was without authority from plaintiffs to 
receive the same. I t  alleged that payment was made l;o plaintiffs or to 
one of them, or if not, to some person who was authorized by plaintiffs 
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to present said check for payment and to recei~e the proceeds of the 
same. Upon motion of defendant bauk Moye 6- Gentry, the drawers of 
the check, were duly made parties defendants in the action. I t  is ad- 
mitted in their answer, as alleged in the answer of defendant bank, that 
the said Moye & Gentry had authorized the defendant bank to pay said 
check, without the endorsement of the payees named therein, just as if 
said check had been payable to bearer. Moye & Gentry are engaged in 
business as warehousemen for the sale of leaf tobacco, and pay for 
tobacco sold by them by checks on defendant bank. They had authorized 
the defendant bank to pay their checks drawn on it, by letter addressed 
to said bank and signed by them, as follows: 

"Dear Sirs: Although our Farmers' checks are payable 'to order,' we 
will thank you to pay them as if payable to 'bearer,' without requiring 
them to be endorsed, or the holder identified." 

I n  paying said check, without endorsement of plaintiffs, payees named 
therein, defendant bank relied upon said letter as its authority so to do. 
Both the defendants in their answers allege that the check was presented 
for payment by and that payment was made to the plaintiffs, or to one 
of them, or, if not, to some person who was authorized by plaintiffs to 
make such presentment and to receive such payment. 

From judgment dismissing the action, upon motions of both defend- 
ants, a t  the close of the evidence offered by plaintiffs, plaintiffs appealed 
to the Supreme Court. 

Albion Dunn for plaintifs. 
F. G. James & Son for National Bank of Greenvills. 
J .  C. Lanier for Moye & Gentry. 

CONNOR, J. I t  is admitted in the pleadings in this action that the 
check dated 21 October, 1926, drawn by Moye & Gentry, and payable to 
the order of plaintiffs, was presented for payment to defendant, the 
drawee bank, without endorsement, during the day on which i t  was 
drawn; and that the defendant bank paid the proceeds of said check to 
the person who made such presentment and charged the amount thereof 
to the account of the drawer. The only issue of fact arising upon the 
pleadings is as to whether presentment was made by, and payment made 
to plaintiffs, or to some person authorized by them to make such p r e  
sentment and to receive such payment. There was evidence on behalf 
of plaintiffs tending to show that presentment was not made by and that 
payment was not made to plaintiffs or to either of them, and that the 
person who presented the check for payment and to whom payment was 
made was not authorized by plaintiffs, or by either of them to make such 
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presentment or to receive such payment. I t  was, therefore, error to 
allow defendants' motion for judgment as of nonsuit, at  the close of 
plaintiffs' evidence, and to dismiss the action, unless upon all the facts 
admitted in  the pleadings, or shown by the evidence, plaintiffs are not 
entitled to recover of either of the defendants i n  this action. Upon this 
appeal i t  is assumed, as plaintiffs' evidence tends to show, that the check 
was presented by and that payment was made to some person, who was 
without authority from plaintiffs or from either of them to present the 
check, or to recover payment therefor. This assumption is in  accord- 
ance with the well established rule that upon a motion for judgment as 
of nonsuit the evidence is construed most strongly for {,he plaintiff. 

The law in this State, both by statute and by authoritative decisions 
of this Court, is to the effect that the payee of a check cannot maintain 
an action upon the check against the bank on which tho check is drawn, 
unless and until the check has been accepted, or certiiied by the bank. 
C. S., 3171. T m t  Co. v. Bank, 166 N.  C., 112, 81 S. E., 1074. Until 
the check is accepted or: certified by the drawee bank, there is no con- 
tractual relation between the payee or holder of the check, and the 
drawee bank, out of which a cause of action founded upon the check can 
arise in favor of the payee or holder, and against the bank. By its 
acceptance or by its certification of the check, the drawee bank becomes 
liable to the payee or holder, who may thereafter maintain an action on 
the check against the bank, because the bank has by its acceptance or 
certification assented to the order of the drawer for tho payment of the 
check, and contracted to pay the amount of the check to such payee or 
holder. The bank, after its acceptance or certification of the check, is 
entitled to credit for the amount thereof, as against the drawer. Although 
it has neither accepted a check drawn upon it, nor certified the check, the 
drawee bank may by its conduct with respect to such check become liable 
to the payee or holder, upon the check, or for its proceeds with the same 
effect as if it had formally accepted or certified the check. 

I n  Trust Co. v. Bank, supra, .t is said by Walker, J : "We have held 
that where a bank has refused to pay a check the holder has no cause of 
action thereon against the bank, but must seek his remedy against the 
drawer, the bank being liable only to the drawer for its breach of promise 
to pay the check, there being an implied promise by .;he bank, arising 
from the deposit of his funds with it, that i t  will pay his checks when 
and as they are presented. I f  the bank fails to perform this promise, i t  
becomes liable to the drawer for the damages sustained by him on 
account of its refusal or failure to pay his check. But the holder of the 
check can only sue the drawer, and cannot sue the btmk. The reason 
why the holder of the check is not permitted to sue the bank has been 
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stated by the authorities to be that there is no privity between the holder 
of the check and the bank, until by certification of the check or accept- 
ance thereof, express or implied, or by any other act or conduct it has 
made itself directly liable to the holder." I n  support of this statement 
of the law, Bank v. Rank, 118 N. C., 783, 24 S .  E., 524, and Hawes v. 
Rlackzcell, 107 K. C., 196, 12 S. E., 246, are cited. 

I n  First Xational Bank c. TT'hitman, 94 U.  S., 343, 24 L. Ed., 229, 
cited by Walkel., J., in Trust Co. c. Bunk, supra, as  authoritative, i t  i s  
said:  "We think i t  is clear, both upon principle and authority, that  the 
payee of a check, unaccepted, cannot maintain an  action upon it against 
the bank on which it is drawn." I t  is, howercr, further said in the 
opinion in that  case that  "it is not to be doubted, however, that i t  is 
within the power of a bank to  render itself liable to the holder and 
payee of the check. This i t  may do b>- a formal acceptance written upon 
the check, in which case i t  stands to the holder i n  the position of a 
drawer and acceptor of a bill of exchange. I t  may accomplish the same 
result by 11-riting upon it the word 'good7 or any similar words which 
indicate a statement by it that  the drawer has funds in the bank applica- 
blo to the payment of the check and that it mill so apply them. And 
such certificate it is  said, discharges the drawer. As to h im i t  amounts 
to a payment." 

I n  tlie instant case i t  is admitted that upon presentation of the check, 
drawn by its depositor, who had to his credit n i t h  the bank an amount 
more than sufficient for the payment of tlie check, the drawee bank 
assented to the order of its depositor, retained the check, and charged 
the amount of the check to his accouut. The defendant bank then paid 
the proceeds of the check to the person who presented it for payment. 
Both tlle drawce bank and tlie drawers of the check allege that  the 
check was paid by the bank. I f  the jury shall find from the evidence 
that  thc proceeds of the check were not paid to plaintiffs, or to some 
person authorized by the plaintiffs to present the check for payment and 
to receive said proceeds for or on brhalf of plaintiffs, then plaintiffs as 
the payees of the unendorsd  check a r r  entitled to recover of defendant 
bank the proceeds of the check. The  defendant bank admits that  i t  
assented to the order of the drawers of the check to pay out of thcir 
funds, on deposit with it, the amount named in  tlie check; that it charged 
said amount to the account of thc drawers, and that i t  retained the 
check in its possession. I t  thereby became liable to the owner of the 
check for its amount; the payment of this amount to some person other 
than the owner of the check, or to some person not authorized by said 
owner to receive payment, did not discharge the bank of this liability. 
Pickle 1) .  Peoples Safiona7 Bunk, 88 Tenn., 381, 12 S.  W., (119, 7 
L. R. 93, 17  A\m. St .  Rep., 900. 
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I11 the above cited case, in which it is held that the acceptance of a 
check, so as to give a right of action to the payee, is inferred from the 
retention of the check by the bank, and a subsequent charge of its amount 
to the drawer, although it was presented by and paymenl; made to an un- 
authorized person, Lwforl, J., writing the opinion for the Court, says : 
"Where a bank has negligently paid a check to an improper person, i t  
would seem that, ill good conscience, the true owner and payee ought not 
to be remitted to his action against a palpably insohent drawer, for 
thereby he may lose his debt altogether. -1 legal principle, however, 
stands3iil the way, in  that there is no pririty b e t ~ ~ e e n  himself and the 
bank until the bank has assented to the order of the drawer requiring it 
to pay to the holder of the check the sum of money named. The assent 
which is necessary before there is any contract relation between the 
holder of the check and the bank is what is meant by alxeptance. This 
assent need not be by endorsemeut of 'good' across the check, or by any 
other particular words, either in writing or oral. The question of assent 
or acceptance is one of fact, and iuay be made out by an,y of the methods 
by which a fact is proven." 

The act or conduct of defendant bank, in the instant case, with respect 
to the check payable to the order of plaintiffs, and pr2sented for pay- 
ment without their endorsement, was in effect an acceptance of the check, 
and renders the bank liable to the true owner of the check for its pro- 
ceeds. 

We do not now decide, upon this record, whether or  lot, in  any event. 
Moye & Gentry, the drawers of the check, are liable to plaintiffs, or 
whether or not they may be held liable to their codefendant, the Kational 
Bank of Greenrille. These questions are not now presented for dc- 
cision. The cause of action alleged iu the complaint is not founded 
upon the check; plaintiffs do not demand judgment against the drawers 
of the check. They hare sued the drawee bank. Moye & Gentry have 
been made parties defendant upon motion of defendant bank. The au- 
thority given by them to the bank to pay their checks, payable "to order" 
just as if made payable to "bearer," cannot affect the rights of plain- 
tiffs. Whether in the event plaintiffs recovw i11 this action of defendant 
bank, the drawers of the check may be held liable to the drawee bank, is 
not presented for decision. 

There was error in sustaining the motion of defendants for judgment 
as of nonsuit, and in dismissing the action. The judgment must be 

Rerersed. 



N. C.] F,ALL T E R M ,  1928. 139 

ANNIE FOSCUE, OR ANNIE FATiCETT, ADMIXISTKATRIS OF J O H S  FOSCITI.:. 
OE JOHN FAUCETT, V. GREEIVSBORO 1IUTUAL LIFE INSURASCE 
COMPANY AND MARY FAUCETT. 

(Filed 10 October, 1928.) 

Insurance-Forfeiture of Policy-Waiver or Agreements Affecting For- 
feiture. 

Where a local agent of an insurai~ce company has exceeded his au- 
thority, contrary to the expressed terms of the policy of insurance, by 
extending the time for the payment of premiums, and the policy provides 
for forfeiture upon nonpayment of premiums, the agreement made by the 
local agent is not binding on the company, and the forfeiture for non- 
payment will not be relieved against unless it be shown that the company 
has bound itself to the extension by the method grescribed in the policy, 
by its conduct and course of dealings, or by ratification. 

CIVIL ACTIOK, before Grady, J., a t  May Term, 1928, of PITT.. 
The plaintiff is the duly appointed administratrix of John Foscue. 
The evidence tended to show that  on or about 8 September, 1925, the 

Greensboro Mutual Life Insurance Company issued to John Foscue 
(sometimes known as John Faucett)  an  accident policy of insurance in  
the sum of $500. The policy was issued in consideration of a monthly 
premium of $3.40 paid in  advance by the insured. The  policy further 
provided that  after three months from the date of the policy a grace 
period of ten days in  payment of premiums was allowable. The policy 
further provided: "No agent has authority to change this policy or to 
waive any of its provisions. No  change in  this policy shall be valid 
unless approved by a n  executive officer of the company and such approval 
be endorsed hereon." 

The deceased was accidentally killed on 19 August, 1926. The de- 
ceased has paid all premiums due on the policy on or before the 10th 
day of each month u p  to August, 1926. 

The evidence tended to show that the insured John Foscue or Faucett 
came to the agent of defendant who wrote the policy, and who had been 
collecting the premiums thereon, on or about the 4th or 5th of August, 
1926, and told said agent that he only had $3.00, which was not sufficient 
to pay the premium of $3.40. The agent declined to take a partial pay- 
ment upon the premium then due, but told the deceased that  if hc would 
take out a new policy and pay for the new policy that he would extend 
the time of payment of premium on the existing policy until the next 
pay day of the insured. Thereupon on 9 August, 1926, an  industrial 
policy requiring a premium of 25 cents a meek was issued to the d e  
ceased. The August premium of $3.40 had not been paid up to the 
death of the insured. 
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The  only material controversy in  the case grows out of the third issue 
submitted by the court, which was as follows: "Was the policy of insur- 
ance sued on in full  force and effect a t  the time of John  Foscue's 
death 1" 

A11 the issues were answered in  favor of the plaintiff, and from the 
judgment rendered upon the verdict the defendant appealed. The record 
discloses that  the defendant did not renev its nlotion of nonsuit at the 
conclusion of all the evidence. 

S.  J .  E v e r e t t  for p l a i n t i f .  
J .  C o n  Lanier and P. R. H i n e s  for de fendan t .  

BROGDEX, J. The question is this : H a s  a soliciting oi collecting agent 
of an  insurance company the authority to waive the oagment of pre- 
miums provided in a policy of insurance or estend tlie time of payment 
thereof? 

The  tr ial  judge charged the jury:  "Sow, I charge you as a matter of 
law, and I quote to you from an  opinion of the Supreme Court, where it 
says in the case of Xoore  a. .4cciclenf Insurance  Corp.,  reported in 173 
S. C., 532: ' I t  is abundantly settled that  an insurance company will be 
estopped to insist upon a forfeiture if by any agreeinei~t, either express 
or implied, by the course of its conduct it leaves the insured honestly to 
believe that  the insurance assessinents will be rece ivd after the ap- 
pointed day.' " I charge yon this, gentlemen of the jury: "That the 
agent of the company who has the autliority from the company to 
solicit and to write policies of insurance, and to r ece i~  e the preminmq 
thereon, is the agent for all purposes in making contracts governing tlic 
policy, and that  if the agent of the company pron~ised and agreed with 
John Foscue that  11e n-ould carry him until the nest pay day in considera- 
tion of his taking out another policy of insurance, and that John Foscuc 
relied upo11 that  promise, thinking his policy was in force, then the 
company would be liable, gentlemen, and it would not laye lapsetl. 111 

other words, the company woulcl have bcen reqponsible for tlie acts of it.: 
agent." 

During the course of tlie judge's c l l a r g ~  o ~ e  of thc jurors asked tlic 
judge if an agent could bind the compallp by a contract with the insured 
to carry over the premium, ant1 the judge allswereil, ('Yes." To these 
instructions the dcfei~dant esceptrd. 

111 Gi*ahavz 1 . .  Ins. C'o., 17G S. C'., 313,  9 7  S. E., 6, this Court sa id :  
T h e  plaintiff has failed to show any authority upon piirt of Mrs. Wall 
to make tlie guarantees claimed." As is said by Ruffin, J., in Biggs v. Ins.  
Po., 88 N .  C., 141 : ( T h e r e  one deals with all agent it behooves him to 
ascertain correctly the extent of his authority and power to contract. 
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LTilder any other rule every principal would be a t  tlie mercx of his agellt, 
however careful lie might limit his authority." The authority of an 
agent with limited power to waive the terms and conditio~is of ~ r i t t e n  
policics of insuraiicr in tlie absence of fraud or mistake or other com- 
pelling equitable principle is ordinarily restricted to negotiatioris con- 
nected with the inception of the contract and not to provisions of a 
written contract whicli lias already taken effect and been in force for a 
period of time. Thus  in  .Johns071 T .  Ins.  ('0.. 172 S. C., 142, 90 S. E., 
124, it is declared: "The restrictions iiiserted in the contract upon thr 
power of the agent to w a i ~ e  any coldition unless done in a particular 
manner cannot be deemed to apply to those conditions which relate to the 
inception of the contract mlieil it  appears that  the agent has clelircred 
it and received the preniiunls with full knowledge of the actual situa- 
tion. Tlie principle is not a new one, and has not been shaken by any 
decisions of our Court since tlir adoption of the standard policy." 

It is  undoubtedly the law that  the courts do not favor forfeitures and 
that they will liberally construe in favor of tlie insured, acts or circum- 
stances iridicatiilg an  election to n a i ~ e  forfeitures or agreements to 
v a i r e  tlicm, particularly -hell the i ~ i s ~ r e i l  has relied and acted up011 
such waiwr .  But the r i t a l  question is, "HOT\- can these prorisioiis be 
nairetl and by whom?" The deciqions are to the effect that a waiver 
may be estnblishctl by the followiiip nlethods: (1 )  Express agreement; 
(2)  conduct or course of d ~ a l i n g ;  (3)  ratification. X o o w  1%. I r r i d e n f  
I W I I ~ I I W  Corp., 173 K. C., 332, 92 S. E., 362; Cfruhain r .  IHS. (lo., I76 
S. ('., 313, 97 S. E., 6 ;  I'cc~tl 1 % .  1115. C 1 o . .  183 S. ('., 159, 110 S. E., 847; 
T ) U I ( , A O ~  1 , .  Ins.  Co., 192 S. P.. 312, 135 S. E., 34: -1rri7~gfoa r .  Ins. (lo., 

193 S. P., 344, 137 S. E., 137; 77u11zt~yfo~~ 1 . .  I R C .  C'o., 193 S. C., 481, 
137 S. E., 422. The pri~iciple is clrlarly expressed in an  opi~iioii n ritten 
117 all lo^, .I., ill Ciazznm 1 % .  Ius.  ('0.. 155 x. C ' . ,  330, 71 S. R., 434, a, 
follows: "Sow, as hereto for^, it is coni l~~tc i i t  for tlie parties to a contract 
of ii~iuraiic~c, by agreemet~t in nr i t ing  or by parol, to modify tlw ron- 
travt after tlir policy has Iwcw iswctl, or to vai\.c coilclitions or forfei- 
turrs. T h r  power of a g ~ n t s ,  as c . sp r r s~ t l  ill the policy, may 1~ d a r g e t l  
hy ilsagc of the c20rril)any, i t i  course of busil~(>is, or 1)y it, C O I I S C I ~ ~ ,  cxprrs\ 
or iniplirtl. Tlie principle that  courts Ican agair~rt  forfeitures is  ilniin- 
pairctl. ant1 ill neighing evitlvlic~r tcniliirg to show n nzlivcr of conditioiis 
or forf(1iturc.s thc court may take. illto consitlr~ratio~i the nature of the 
particular condition in qucition. n l l ~ t l w r  a rendition precedent to :my 
liability, or one rc~lating to tlic rcnic(ly rilr~rely, nftcr a loss has hcc~i 
incurrctl. But nl ierr  thc rcstrictioi~.; 11l)on a n  agelit's authority appear 
ill tlw policy, and t l i ~ r e  ik 110 rL\ itlcnce t c ~ i d i ~ ~ g  to show that  his powers 
liarc her11 ciilargetl, tllerc seems to be no good reasolr why the authority 
c x p r . ~ s ~ e d  should not be regarded as the measure of his poner ;  nor is 
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there any reason why courts should refuse to enforce forfeitures plainly 
incurred, which have not been expressly or impliedly wsived by the com- 
pany." 

Applying these principles of law to the facts disclosed by the record, 
we find no evidence tending to show that the agent had either express or 
implied authority to waive the cdnditions plainly expressed in  the policy; 
neither was there evidence of any course of dealing which would warrant 
an  inference of a waiver. The policy by its terms allowed or permitted 
a grace period of ten days for the payment of premiums, and the evi- 
dence discloses without contradiction that all ~ r e m i u m s  were paid 
within such period, and that  no part  of the premium for the month of 
August had been paid. So fa r  as the evidence discloses the agent was not 
an  officer of the defendant company and was merely a local agent for 
selling insurance and collecting premiums. The folloaing utterance of 
Connor, J., i n  Turlington v. Ins. Co., supra, is pertinent to this aspect 
of the  case: "All persons dealing with an  agent do so with notice of this 
salutary principle of the law of principal and agent, which is too well 
established to require citation of authorities." Bulla~d v. Ins. Co., 189 
N. C., 34, 126 $. E., 179; Hardin v. Ins. Co., 189 N.  C., 423, 127 S. E., 
353; Smith v. Ins. Co., 193 N.  C., 446, 137 S. E., 310. 

Under these facts the exceptions of the defendant to the instructions 
given by the tr ial  judge to the jury are sustained. 

Error.  

MOORE & DAWSOX v. HIGHWAY ENGINEERING AND CONSTRUCTION 
COMPANY, FIRST KATIONAL BANK OF KINSTOlS, MURCHISON 
NATIONAL BANK, WACHOVIA BASK BND TRCST' COMPANY, AXD 

HlMSCH RANKING AND TRVST ('OMPAST. TIRCKIWR OF RANK OF 
WARSAW. 

(Filed 10 October, 1928.) 

1. Bills and Notes-Checks-Rights and l~iabilities of Drawer, Payee, 
and Banks in Course of Collection. 

Where a check is received by the drawee bank from banks i n  course 
of collection, and the drawee bank marks it "paid" and charges the 
amount to the account of the drawer, and sends the collecting bank its 
draft on a third bank in payment, which draft is nol. paid because of 
insufficient funds: Held, the check was not paid by the drawee bank, its 
giving its worthless draft and marking the check "paid" not amounting 
to legal payment, and the debt of the drawer is not discharged thereby. 

a. Same. 
Where a check is drawn on a bank which was insolvent and nnable to 

pay the same at  the time the check was drawn, neg1ig:ence of banks in 
course of collection, if any, in presenting the check for payment could 
not cause damage, and is not actionable. 
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APPEAL by plaintiffs from judgment of nonsuit rendered by l lui~ris,  J . ,  
nt April Term, 1928, of DUPLXN. Modified and affirmed. 

H. D. Willia~rns, Shaw & Jones and F. E. Il'allace for plaintiffs. 
R. D. Johnson for Highway Engineering and Construction Company. 
Cowper, Whitaker h d llen and Biggs & Broughton for First National 

Bank of Kinston and Wachoviu Bank and Trust Company. 
Rountree & Carr and Bryan LP. Campbell for Murchison 3ational 

Bank. 

ADAMS, J. Whether there was error in nonsuiting the plaintiffs is to 
be determined by the application of established principles of law to cer- 
tain facts, the most of which are admitted. 

The Highway Engineering and Construction Company, while engaged 
in paving a part of the highway between Kenansville and Pink Hill 
under a contract with the State Highway Commission, became indebted 
to the plaintiffs for work performed as hauling contractors in the sum 
of three thousand one hundred and eighty-three dollars. On 9 April, 
1926, for the purpose of paying this debt the Engineering and Construc- 
tion Company drew its check on the Bank of Warsaw, Kenansville 
Branch, for the correct sum, payable to the plaintiffs. The check was 
dated 10 April, but was delivered to the plaintiffs after banking hours 
on the day preceding. Between nine and ten o'clock on 10 April the 
plaintiffs endorsed and delivered the check to the First National Bank 
of Kinston to be credited on their account, and credit was entered sub- 
ject to final payment of the check by the bank on which it was drawn. 
On the same day the Kinston bank sent the check by mail in due course 
as an item for collection and credit to the Wachovia Bank and Trust 
Company at Raleigh. The check was received after business had been 
closed for the day; and as the eleventh of April was Sunday and the 
twelfth a legal holiday the check on 13 April mas credited by the 
Wachovia Bank to the account of the First Sational Bank of Kinston. 
The Wachovia Bank and Trust Company then mailed the check for pay- 
ment to the payee bank, Bank of Warsaw, Kenansville Branch, at 
Kenansville, where it was received on 14 April. The Kenansville 
Branch then drew its draft on the Murchison National Bank, of Wil- 
mington, for the sum of $3,339.21, which included the check for $3,183 
given to the plaintiffs, and on 15 April sent it by mail to the Wachovia 
Bank and Trust Company at Winston-Salem. When this was done the 
Bank of Warsaw, Kenansville Branch, stamped on the check for $3,183 
the word "paid," filed it, and charged the amount to the account of the 
Engineering and Construction Company by whom it had been drawn. 
On 16 April the Wachovia Bank and Trust Company received the draft 
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on the Murchison National Bank and sent it to the Federal Reserve 
Bank a t  Richmond, Virginia, which received i t  the next day and imme- 
diately mailed i t  to the Murchison Xational Bank foi. payment. The  
latter bank received the draft  on 19 April, and on the next day informed 
the Federal Reserve Bank and the Wachovia Bank and Trust  Company 
that  the Bank of Warsaw, Kenansville Branch, did not have sufficient 
funds on deposit with i t  to pay the draft. The  account of the Kenans- 
ville Branch was then overdrawn to an amount in  evcess of $14,000. 
The other transmitting banks a i d  the interested parties were given 
similar notice. On  21 April,  1926, the Corporation Commission took 
possession of the property and assets of the Bank of Warsaw and of the 
Kenansville Branch, receivers were duly appointed, and neither bank 
has since been open for the transaction of business. 

The  plaintiffs contend that  they are entitled to judgment against the 
Highway Engineering and Construction Company because the check 
given them has never been paid, and against the First  National Bank 
of Kinston, the Murcliisoil National Bank, and the Wachovia Bank and 
Trust Company for loss caused by their negligent f a i l x e  to collect the 
check. 

There is  an  allegation in the complaint that  the Eank of Warsaw, 
Kenansville Branch, neither on 10 April  nor at any time thereafter had 
funds sufficient and available for payment of the che-k drawn by the 
Engineering and Construction Company ill favor of the plaintiffs. The 
plaintiffs offered evidence to this effect. The  cashier testified that a t  no 
time between the fourteenth and the twenty-first of April  did the 
Kenansville Branch have a sufficient amount of currency to pay the 
plaintiffs' check; that  the assets of this bank were r o t  mingled with 
those of the Bank of Warsaw; that with the exception of the capital 
stock the institutions were entirely separate; and that he "did not get 
money from the Bank of Warsaw to pay the obligations of the Kenans- 
rille Branch." This, we understand, is alleged by t l e  plaintiffs and 
admitted. At  least there is no evidence ill contradiction. I n  these cir- 
cumstances the mere cancellation of the chrck was not a payment by the 
Kenansville Branch. Payment is the discharge of a debt by the de- 
livery of money or other thing of ~ a l u e ;  it is  the fulfilment of a promise 
or the performance of an agreement. I n  a strict legal sense there must 
be a delivery by the debtor and an acceptance by the creditor of money 
or its equivalent with intent in whole or i n  part  to pay a debt or to 
satisfy an  obligation. 30 Cyc., 1181; Black's Law 13ictionary. The 
Kenansville Branch gave nothing of valuc. for the canceled check and 
disbursed no part  of its assets by filing the check impressed with a false 
endorsement of payment. The  check therefore was not pa id ;  and if it  
was not, the debt for which it was given is still unsatisfied. Hayworth 
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2.. Ins. Co., 190 N. C., 757. It m a y  be noted t h a t  there is  a vi ta l  dis- 
tinction between the facts  i n  the case before us  and  i n  Dewey v. N a r -  
golis. 195  N. c'., 307, and  Quarles c. T a y J o ~ ,  ihicl., 313. 

,Is the bank upon  which tlie check Tvas drawn did not make  payment  
and could not because i t  was insolrent a ~ l d  had  no funtls out of which 
payment  could bo made, it  is  not easily perceived how the  utmost tlili- 
gcnce on the  par t  of the t ransmit t ing and  rct&xing hanks could have 
hastened or  sccured collection of the  check. T h e  judgment is affiri~ieil 
as to  al l  tlie tlefendants except the  I l igl iway Engineering anti Construc- 
tion C'ompany nhose  debt to the plaintiffs has  not been paid. 

Modified and  affirmed. 

(Filed 10 October, 102s.) 

1. Taxation - C'onstitutional Rrqui~wncnts and Ilcstrirtions - rniforln 
Rule and Ad Valorem. 

The Sorth Carolina co~~stitutional requirement that taxes for revenue 
o111.v slloultl hc levied 011 prol~rrty 11.v ;I nnifonn rule accortliug to its true 
v:ilue in m~ilcy.  Article V. sectioli :i, is vtlrg bronc1 ill the leqll sigilitica~lct' 
of the li~i~guttpr nsrtl, and includes both t:rngil~le : I I I ~  i ~ ~ t : ~ ~ i g i l ) l e  l ~ r o p ~ r t g .  
: ~ n d  t n x t ~  on "trades. professions, f ra~~chiscs .  ; I I I ~  incomes." 

2. Same-Classification of Property, Trailcs, and Pranchiscs, Etc. 

\\'bile the snl~jrcts o f  taxation u1:1y 1~ cl:~ssifieil 11s the I ,egis lat~~re 
niltler the nnif(;rm rule prescribed by tht: ('onstitntioil, Article T. section 3,  
:111d ~n1(1er the ''cbcln;~l l~rotection chuse" of the Co~~st i tut ion of the Uliitetl 
States, Fourteeutli . \ I ~ ~ I I ~ I U C I I ~ .  section 1, the ~.lassitication must not 1w 
arbitrary or unjust. but must be b:rsetl on snbstantial a i ~ d  1~easo11~111~ 
tliffercnces 1)etween such clnsses. 

3. Sam-"Chain Stores." 
Cl ln~tc r  80, section 162, Public TAWS of 1927. \vhicli imy~oses a lit-ense 

tax of fifty dollars each on stores o11rr;itcd ill this State when there are 
six or nlort. such stores under thc same ~nii~~;i j ie~ucnt .  but which imposcs 
no s11ch tax on ot11rr inercailtilc cstnl~lislimellts doing the same busiricss 
when there are  less than six stores under one nl:~liugen~t.~~t, is a11 iirbitrary 
clnssific:~tion, anti nncorlstitutioiial. 

L I ~ ~ ~ ~ ~  b~ defendant f r o m  Crunmer, J. ,  a t  February  Term,  1928, of 
WAKE. ,~ffirlned. 

T h e  above-entitled action mas begun i n  t h e  Superior  Court  of Wake  
County on 5 December, 1927, to  recover money paid by  each of the 
plaintiffs to  defendant, Commissioner of Revenue of N o r t h  Carolina. 
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'I'lie said money was paid as a license tax for the privilege of maintain- 
iug and operating in this State chain stores as defined by statute. The 
money mas demanded of plaintiffs by defendant under and by virtue of 
the provisions of section 162 of chapter 80, Public Laws 192'7. Prior to 
the commencement of this action each of the plaintifls had complied 
with the requirements of section 464 of chapter 80, Public Laws 1927. 
I t  was agreed by and between plaintiffs and defendant that plaintiffs 
might join in one action, rather than bring separate actions, for the 
recovery of the money paid by each of the plaintiffs. 

Plaintiffs demand the return to them of said money upon the ground 
that the statute, under and by virtue of which i t  was demanded and paid, 
is null and void, (1)  for  that  said statute contravenes section 3 of 
Alrticle V of the Constitution of North Carolina, and ( 2 )  for that its 
cmactment by the General Assembly of this State was in  violation of 
section 1 of the Fourteenth Amendment to the Constitution of the 
United States. 

By  consent, a trial by jury of the issues of fact arising upon the plead- 
ings was waived, and the court heard the evidence offered by both plain- 
tiff and defendant, and from said evidence found the facts in contro- 
yersy. Upon these facts, and the facts admitted in the pleadings, the 
court was of opinion that section 162 of chapter 80, Public Laws 1927, 
the statute under and by virtue of which the money was demanded and 
paid, is null and void. 

I n  accordance with this opinion, judgment was rendered that plai~ltiff 
recover, each, the money paid to defendant, as a license tax, together 
with penalties collected, interest and costs. 

From this judgment defendant appealed to the Suprernc Court. 

Sullivan & Cromwell and Tilleft ,  Tillett & Kennedy f o ~  T h e  Qveaf 
. I  tlanfic and Pacific Company. 

Pender, W a y  & Foreman and McLean & Stacy for The Ducid l'ondw 
Grocery C o m p n y .  

Perry & Kittrell for Rose's Five, Te7t and Twenty-,fivs-cent Stores, 
Incorporated. 

Davis, Auerbmk & Correll and Pou & Pou for F. W .  Wool~ror f l~  ('om- 
pany. 

Gwinn & Pel1 and Pou & Pou for J .  C. Penny Company. 
Uouglms, Armitage & McCann and POU & POU for G. R. Kenuy 

C'ompany, Inc. 
Murray Allen for Milner Stores, Inc., L. S. Hereford Company, Inc.. 

and Guilf ord-Forsy fh Grocery Cornpan y. 
Itr. C. Newland for Carolina Stores, Inc. 
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C o m s o ~ ,  J. This appeal was duly docketcd in this Court a t  Spring 
Term, 1928, after the call of appeals from the Seventh Judicial District. 
I t  mas heard on 3 May, 1968, pursuant to a special order. Full  and 
rxhaustive briefs were fiIetl i n  behalf of both appellant and appcllees. 
The contentions of the parties wrrc fully and ably presented a t  the hear- 
ing by their respectire counsel in their oral arguments. The  questio~l 
to bc decided by this Court involves the validity of a statute duly eriactetl 
by the General Assembly of this State, for the purpose of raising revenue 
for the payment, i11 part, of the expenses of the State Government, and 
of appropriations for the support of the State's educational, charitablt~ 
and penal institutions and for other State purposes. Section 440, 
chapter 80, Public Laws 1927. The  validity of the statute is challenged 
by the plaintiffs in this action upon the ground that  it is in violation of 
provisioi~s of both State and Federal Constitutions, and therefore null 
and void. I n  view of the importance of this qucstion, both to plaintiffs 
and to the State, the appeal was continued, upon an  advasari, to this 
term. After a careful examination of anthoritative decisions of the 
Supreme Court of the United States, arid also of decisions of this Court, 
and of courts of other States, pertinent to the question to be decided, wf3 
have concluded that  there was no error in the tr ial  of the action in thc 
Superior Court of Wake County. ,\ppellant7s assignnients of error ill 
this court c a n ~ ~ o t  bv sustained. The, j u d g ~ r ~ e ~ ~ t  is thert~forc. affirnicd. 

I'laintiffs are retail merchants, engaged in business in this State. 
Some of them are corporations; the others arc  partnerships. l'hc part- 
nerships are composed of citizens of this State. Some of the corpora- 
tions are organized under thc laws of this S ta te ;  others are organized 
~ inde r  thtl laws of other States. -111 of the latter h a r e  don~esticatetl 
wider the laws of this State, and arc therefore authorized to  do business 
ill this State. Each of the plaintiffs maintain and operate in this State 
qix or more stores or mercantile establishments, all under the same gen- 
cral rnailagemmt, supervision or oxnership, by means of which they 
varry 011 their b ~ i s i n ~ s s  as retail rnerchai~ts. Plaintiffs have paid all 
taxes levied upon or assessed against them or their property, for which 
they were liable, under the laws of this State, prior to the conirnence- 
rrient of this action. T h e  stores maintained and operated by plaintiffs 
do not increase fire hazards, do not endanger the health or morals of the 
rommunities in ~vhich  they are established, and do not require increased 
or additional police protection, different from stores maintained and 
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operated by otlier merchants doiug a like or similar business, who are 
]lot required by the provisions of section 162 of chapter 80, Public Laws 
1927, to pap a licclisc tas.  The  license tax demanded of plaintiffs and 
1)aitl by theni, under and by virtu(. of said statute, is nol- imposed in  the 
wercisc of the police power of the State;  it is imposed upon persons, 
firms, corporations, or associatiol~s who are, by the terms of the statute, 
liable thcrcfor. in the esercise of the p o n ~ r  to levy t a w s  solely for 
revenue purposes. 

Each of tlie plaintiffs has paid tlie licei~se tax cleniancled by the cle- 
fendant, Con~niissioner of Revenue of S o r t h  Carolina, under and by 
~ i r t u e  of the provisions of sectioii 162 of chapter 80, P~ tb l i c  Laws 1927, 
which is as follows : 

"Section 162. l ~ r u i j c h  or c h n i / ~  . \ ~ O T P S .  'l'liat any p1~rso11, firm, coy- 
poration, or association operating or maintaining within this State, 
nncler tlie same general management, supervision or ownership, six or 
more stores or mercantile establishments, shall pay a license tax of $50 
for each such store, or mercantile establishment in  th. State, for the 
privilege of operating or m a i ~ ~ t a i r ~ i ~ l g  such stores or ~ncrrantilil estab- 
lishlnents." 

There are nierclia~lts doing a like or similar business within this State 
as that done by plaintiffs, who are not required by the provisions of this 
statuto to pay a liceuse tas,  for tlic reason that they maintain and 
operate less than s i s  storos or mercantile establishments by means of 
n.liich they carry on their busines~.  These ~nerchants a le  esempt by the 
statute from the payment of any license tax;  they exercise the same 
privilege as that esercised by the plaintiffs, without paying to the State 
:illy license tax for such privilege. The  only real and substantial differ- 
encc between merchants who are  required, and those who are not re- 
quired, to pay a license tax to the State for the privilege of carrying on 
their business, under and by virtue of the statute, is the number of stores 
or nirrcantile ~stablisliments maintained or operated by them. Plain- 
tiffs and other mei-chants who maintain or operate within this State, 
uniler the same general management, supervision or o~rnership,  six or 
more stores or mercantile establishments, are required l)y the statute to 
pay a license t a s  for each sncli store or mercantile establishment, includ- 
ing the five, which if they did not maintail1 or operate as many as six, 
n-ould be exempt from any license tax. 

Each of tlie plaintiffs has paid, under protest in writing, the license 
tax for which under tlie terms of the statute it is liable, as required by 
tlie defendant, Commissioner of Revenue of North Carolina. Having 
complied with all the requirements of section 464 of c h , ~ p t e r  80, Public 
1,aws 1927, by this action they demand the return to them of-the money 
so paid. ~ h i y  allege and contend that  upon the face of the statute, and 



n l m i  tlic facts  atlmittetl ill the pleadings and  found  by the  court,  f r o m  
the el idenre, tlicb c las i i f i ca t io~~ rn:rtle ill the  statute, f o r  the  pnrpose of 
taxatiorl or~lj.. i, arbi t rary,  u ~ ~ r e a s o ~ ~ a b l e  and  unjust ,  there being no 
real and iub i t :~n t ia l  difF(v1ice hetnecn the  plaintiffs, who a re  required 
to 11n9, : I I I ~ I  othcsr ~r icrchants ,  doing a like o r  -irriilar business, n h o  a re  
11ot r i q u i r i d  tco 1)ay. a l i cc~ is i~  tax f o r  the privilcgc of c*arrying on t h c i ~  
v w r a l  busi~lesse-. 

S t . r t i o ~ ~  3 of -1rticlt~ V of t h r ~  ('onqtitutioti of S o r t h  Carolina provide- 
thlrt "laws sh;rll bc p a s c t l  t a a i ~ l g ,  by a nuiform rule, a l l  nlonr7ys, credits. 

~ ~ o l ~ ( l  clause of said r ~ r o ~ - i s i o ~ i  Rye to 1~ t a k w  in t h r i r  most c . o ~ ~ ~ l ) r c -  

l r o l w r t y  taxed, but also t o  provide for  t h e  assessment of a l l  propcxrty, 
iubjcct to tasat ion,  according to i ts  t rue  7 slue ill inonpy. Al l l  t a w s  u p o ~ i  
p1.o1)0rty ill tliii S ta te  f o r  the purpose of rnising r c ~ e n u e  f o r  Statc ,  
c20nnty or  ~ l i ~ u i i ~ i l ~ a l  purposcs halcb bcen irnposed aiid lericcl in  q t ~ ~ i r t  
co l~formi ty  to  th i s  wcll settled principle. 

I t  i i  f ~ i r t l i c ~ r  1 ) r o ~  idetl i n  suit1 s w t i o ~ r  tha t  "The General  , \ W J I I I ~ ~ V  IIL:I\ 

:~lso t:rx tradcls. profwsiol~s,  fr:rnchiscs, an(l ilicornc~s." Tlicrc> a rc  110 re- 
s t r i r t io l~s  or l i ~ i ~ i t a t i o n s  ill said p r o \ . i s i o ~ ~  or  r7lse~licrc i l l  ill(, (I'oristitll- 
t i o ~ i .  111)011 tlic powclr of t l i ~  ('fei1c~r:rl .\sscmbly to  t a s  trades, ~ ) r o f t ' s s i o ~ ~ s .  
f ra~~c.hisc,s  : I I I ~  i i~romes,  cscLcyt tha t  the ra te  of tax 011 i l i (wr~~es  ~ l l a l l  not 
111 :illy c8:isca i ~ \ c ~ t ~ l  six per  rmit, :111cl that  certain c x e n l p t i o ~ ~ i  froni snit1 
t a a  4a11  :rllov c ~ l .  T h P  rulc of uniformity,  prescribed 11y the  cspresi  
l a l~gnagc~ of thi, ( 'onrtitution n . j~ l i  reqpc2t  to tnxce. on prol)clrty, is not 
c.xprce.~lv :rpplictl t lwri~in to such ta\c.;, a s  the Grncra l  ilswnihly, i n  tlic 
c.sczicGw of i ts  l ~ ~ i s l a t i ~  c tliscrctim a ~ ~ d  juclgmcnt shall impose on tradcs. 
p r o f c 4 0 1 i i .  f r a ~ l r l i i i e ~ .  and incolneq. Ro\ic\.er,  i t  h a s  hcen held lo,v 
this Court ,  i ~ i  h'. 1 % .  TT'illinms, 359 S. C., 610, 7 3  S. E., 1000, tha t  thc 
rnlc of u ~ ~ i f o r m i t y  applies to such taxes as well as  to  t a w s  on property,  
i t  being conridered, says TT'all~~r, J . ,  "that a tax not uniform, as prop- 
crly lu idu i tood ,  would be so i~ lcons i s tmt  with n a t u r a l  jn-tice am1 wit11 
the i11tc11t so a p p n r c ~ l t  i n  t h e  sectio11 we ha rc  quoted ( ~ i z . ,  section 3 of 
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Article V),  that its collection would be restrained as unconstitutional. 
Gatlin v. Tarboro, 78 N .  C., 119; Worth v. R. R., 89 N C., 291. And 
this may be taken as the settled construction of this section." 

There have been no subsequent decisions of this Court overruling, 
modifying, or to any extent calling in question this statement of the law. 
The principle is recognized by the General Assembly, and is  generally 
followed by i t  in passing laws taxing trades, professions, franchises and 
incomes. I t  must be assumed that if, i n  any instance, the principle has 
been violated, such violation was inadvertent on the part  of the General 
Assembly and not with a purpose to violate it, or  to question its validity. 

Xotwithstanding, however, that  the rule of uniformity applied in the 
Constitution to taxes on property, has also been held as applicable to 
taxes on trades, professions, franchises and incomes, when imposed by 
the General Assembly in the exercise of i ts  legislative discretion and 
judgment, the power of the General Assembly to classify the subjects of 
such taxation, whether the taxation be for the sole purpose of raising 
revenue, or under the police power, has been fully recognized, and is well 
settled by authoritative decisions of this Court. The power to classify, 
however, must be exercised subject to the limitation that classifications, 
for the purpose of taxation, must not be arbitrary, unreasonable or 
unjust. There must be some real and substantial difference to justify the 
classification. 

I n  S. v. Williams, supra, i t  is said that it may be considered as settled 
that, in laying the tax, the different subjects may be reas)onably, though 
not arbitrarily, classified, and a different rule of taxation prescribed 
for each class, provided the rule is uniform in i ts  application to the class 
for which i t  was made. 

I11 Land Co. v. Smith, 151 N .  C., 70, 65 S. E., 641, i t  is said that the 
po\ver of the General Assembly in the matter of classitication is very 
broad and comprehensive, and that  such power is subjwt only to the 
limitation that the classification must be made upon some "reasonable 
ground"; to justify the exercise of the power there must be something 
that bears a just and proper relation to the attempted classification; 
there must not be a mere arbitrary selection by the law-making body. 

Whether section 162 of chapter 80,'Public Laws 19137, contravenes 
section 3 of Article V of the State Constitution, must therefore be de- 
ternlined by a consideration of the contention of plaintiffs that the 
classification attempted to be made therein, for purposes of taxation, is 
arbitrary, unreasonable and unjust, and that  the statute is therefore 
null and void. The principles of law applicable are  clear and well set- 
tled; i t  only remains to determine whether this contention must be sus- 
tained upon the ground that the classification attempted 1 0  be made ren- 
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tlers the tax i~nposerl invalid. Ut4'ore cletermining this questicxi n e  sliall 
consider tlic further coutention of plaintiffs tliat the ennctn~eilt of thi* 
statute is in riolation of section 1 of the Fourtee~ltli Xnwn(1ineut to the 
('onstitution of tlie TTnited States. for tliat by tlie terms of the statutc 
plaintiffs arc1 deprived of tlw equal protcctioli of the l a x ,  coiltrary to tho 
provision of said section tliat no State sliall "tleny to any person nithi11 
its juristlictio~l the equal protection of tlie laws." I n  deci t l i~~g the quc- 
tion presented by this content io~~.  decis io~~s  of the Supreme Court of tht, 
1-nitcd Stntw. p t ~ t i ~ l t n t  thereto, arc2 col~trolling upon uh and muqt IN 
accepted as authori tat iw. 

111 Louisr i l lc  (:u+ S. Elec111(  ( '0 .  1.. ('ole I ) U H ,  tlecided by the S u l m u o  
( 'ourt  of t h ~  I'nitetl States 011 30 l p r i l ,  19%. it is .aid lry h\ 'o~t fh~~r-  
land ,  J., writiilg for the Court : 

"Tlie equal protectiou clause, like t l i ~  t l u ~  proc.tlss of la\\ c.lanst., is not 
.usceptible of csac.t de l imi ta t io~~.  S o  tlcfi~iite rule in respect of eitlier. 
which automatically will solrr the queqtion in zpecific instanrcs, can ht 
forniulat t~l .  Certain general principles, hon ever. have ~ W I I  establi~htvl 
in tlie light of wl~icli the cases as they arise arc to be considerctl. 111 tllf 
first place, it  may I)e said generally that the equal protclctio~~ V I R U + I ~  
means that  tlic rights of all perpolls n ~ u s t  rent upoil the sameL rule U I I ~ P I .  

s i rrdar circnni.;tanr~i;, l i e ? l t u c k y  R. Il'nc ( 'nsrs.  113 T. S., 321. 337. 
29 L. Ed., 414, 410; A1lagozl~l r.. Illirroiu 7'1,lrsf mrd h 'ar i~rgs  l lcr~~X, 170 
C. S., 283, 293. 42 L. Ed., 1037, 1042, and that it applies to the cxerrisr 
of all the po~vers of the State wliicli call affect the i n t l i ~ i d ~ i a l  or hi- 
property, inclucliilg the power of taxation. h'ccufa ('lartr ( 'ou~t tq  1.. S o  
Pac. R. (lo., 18 Fed., 385, 388-399, IZc Rai11.oud I'm C a s ~ s ,  13 Frtl.. 722. 
7 2  I t  does not, howercr, forbid classificatiol~: a d  the ponpr of tht 
State to classify for purposes of tasa t io~i  is of wide range axrtl flrsibility. 
prorided always that tlie classificatio~~ (must he rea~oiiable, not arhitrar! . 
and must rest upon some ground of difference having a fa i r  a d  sub- 
qtaiitial relation to tlie object of the legislation, so tliat all perroll. 
-imilarly circumstanced sliall be treated alike.' F. h'. Ro,q\lt~/ ( ; c r t r i ~ ~  

Po. 1.. T'irginia. 233 U. S., 412, 413, 64 T,. Ed., 989, 990; - 1 i 1 v  t r y  Zi'l~r t i , / (  
App l iance  C'orp. 2.. D a y ,  266 I-. S.. il, 85, 68 L. Ed., 169, 177: 
S c h l e s i n g e ~  1.. TT7isconsin, 270 T. S., 230, 240, 70 I,. E:tl., 357. ,564. 
43 A. L. R., 1224. That  is to say, mere difference is not mougll; tlw 
attempted classification must always rest upon some differenw ulticll 
bears a reasonable and just relation to the act in respect to which thr, 
classification is proposed, and can never be made arbitrarily and ~vithont 
any such basis." See, also, Quaker  Cify Cab Co .  T. C o m m o n x r a l f h  o f  
Pennsylvania, decided on 28 May, 1928, in which R u f l e r ,  d . ,  also writ- 
ing for tlie Court, says: "Tlie equal protection clause doe* not c1etrac.t 
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from the right of the State justly to exert its taxing power, or prevent i t  
from adjusting its legislation to differences in situation, or forbid classi- 
fication in  that  connection, but i t  does require that  the classification be 
not arbitrary, but based on a real and substantial difference having a 
reasonable relation to the subject of the particular legislation. Power 
Co. v. Saunders, 274 U. S., 490, 493, 71 L. Ed., 1165." 

I t  mill be observed from the authorities hereinbefore cited that, while 
the power of the General Assembly to  make classificatioris, for purposes 
of taxation, is  recognized, both by the Supreme Court of the United 
States and by this Court, it  is held by this Court that  such classification, 
when arbitrary, unreasonable and unjust, contrarenes the prorisions of 
section 3 of Article V of the State Constitution, and by the Supreme 
Court of the United States that  classifications subject to the same con- 
demnation are in  violation of the equal protection clause of section 1 of 
the Fourteenth Amendment to the Constitution of the United States. 

The principles of law applicable to a decision of the question here 
presented being well settled, i t  only remains for us to decide whether 
the classification made i n  section 162 of chapter 80, Public Laws, by 
rir tue of which plaintiffs are required to pay a license tax, and other 
merchants, doing a like or similar business within this State, are not 
required to pay such tax, can be sustained, either upon the face of 
the statute, or upon the facts admitted in the pleadings and found by 
the court below. We concur with the opinion of the Superior Court of 
Wake County that  the classification cannot be sustained either upon the 
face of the statute or upon the facts admitted in the pleadings and 
found by the court. 

The  classification made in the statute, by which a license tax is im- 
posed upon retail merchants, who maintain or operate, under the same 
g ~ i i r l d  management, supervision or ownership, six or more stores or 
mercantile establishments, and by which other retail merchants, who 
maintain or operate a less number of stores or mercantilch establishments 
than six are exempt from such tax, cannot be held as founded upon a 
real and substantial difference between the two classes. The classifica- 
tion attempted for the purpose of imposing a license tax upon merchants 
falling within one class, and exempting merchants falling within the 
otliw class is, we think, under the authoritics, clearly arbitrary, and if 
enforced would result in depriving merchants who are within the first 
class, of the equal protection of the laws of this State. I t  is immaterial 
that persons, firms, corporations or associations, liable under the terms 
of the statute for a license tax, are designated therein as 3wners of chain 
stores. Their business differs from the business of other merchants, not 
taxed by the statute, only in matters of detail and methods of buying and 
selling merchandise. N o  question of public policy with reference to 
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chain stores is  presented on this record. The  statute whose ral idi ty is 
challenged by plaintiffs was enacted by the General ,4ssembly solely for 
the purpose of raising revenue; it is so admitted by the parties to this 
action; there is no suggestion in the statute, or upon the facts disclosed 
at the tr ial  to the contrary. The  license tax imposed by this statute and 
paid by the plaintiffs, who under the admitted facts are included within 
the class made liable for a license tax, is  illegal, for the reason that  the 
statute is  i n  riolation of the Constitution, both of this State and of tlie 
Unitcd States. Each of the plaintiffs is entitled to recover the money 
paid to the defendant as a license tax. 

There was no error on the tr ial  of this action in the Superior Court of 
Wake County. The  judgment is 

A2ffir~ned. 

S T A C ~ ,  C. J., concurririg: I t  is provided by section 162, chapter 80, 
Public Laws 1927, that  ariy person, firni, corporation or association 
o p e r a t i ~ ~ g  or maintaining within this State, under the same general man- 
agement, supervision or ownership, six or more stores or mercantile 
establishments, shall pay a license tax of $30 for each such store or mer- 
cantile establishment so operated or niaintained ill this State. 

I t  will be obserred that the tax in questio~i is not laid on chain storm 
per se nor on the busilwss of operating chain stores. I t  is directed only 
against the operation or maiiitenaiice, within this Statc, of six or more 
stores, or  mercantile establishments, under tlie same general manage- 
ment, supervision or ownership. F i r e  or any less number of such stores 
or establishments may be operated or maintained free from any tax 
under the statute, but if tlie number be increased to six, then not only is 
the sixth one taxed, but the first fire also. Herice the tax would seem 
to be directed against six or more stores or mercantile establishments 
operated or maintained under the same general management, supervision 
or ownership. -Illy number of stores may be maintained as  chain stores 
without liability to the tax, provided not more than fire are operated 
under tho same general management, superrision or ownership. This, 
to nip mind, is an  arbitrary distinction and  denies to the plaintiffs the 
equal protection of the laws. 

CLARKSOS, J., concurring: The s ice of the license tax to my mind is 
in the fact that  wlieii the sixth store is taxed it is  retroactive, and not 
only is the sixth store taxed but the first five also. 



154 LS THE SUPREME COURT. [I96 

EFFIE: JI. WHITEHURST \-. IIOL.lNU GARRETT. 

(Filed 10 October. 1!E8.) 

I .  Chattel Mortgages--Transfer of Property by .)lortgagol~-dutho~'it) to 
Tmnsfer-Plvincipal and Agent. 

Wlirrc a mortgagee of ail automol~ile l~ri i i i ts  tlir ~ i ~ ~ ~ r t g t l g o r ,  II ctealer. 
to keel) it 011 display at his show room foi: sale wit11 ~ ~ ' ~ l i e r s  tliereiii, alltl 
the iuortgage sufficiently describes the p1:olwrt.v. gi~iiig the serial and 
motor niimbers, and is duly registered uudor the l)rovisi~)iis of ('. S.. :3311, 
the mortgagee by liis conduct does not lose his riglit of  lie11 as t~gaiiist :I 
subsequelit ~urchaser from tlie dealer. and tlic cloctri~ir of iiuplietl au- 
thority to the dealer to sell the niacliine free from tilt> inortg:~ge lien n s  
agent of tlie mortgagee does not apply under the facts of this (me. 

2. Chattel 3101~tgages-Registlation and Indexing-Suffirienry of Intle\ 
and Cross-Index. 

Where for years a groger iiides of cliattel mortgage* 1111s been kept ill 
the books wherei~i the instrumelits were registered, it is a substantial 
compliaiice with the requirementb of C. S..  3560, 2561, that tlie board of 
commissioners of a county 'shall cause to be made aiitl c.onsolid:~ted into 
one book a general indes of all  deeds i111d oilier documelit s ill the register's 
office," it appearing that the record of the instrument could hilre heell 
found with an ordinary cewrch such 21s a man of ordi11ar.v l)rude~ice w0~1li1 
have made. 

3. Same. 
An ilitlesilig of cliattel mortgages i* a11 tweritial 11:lrt of their registra- 

tion. C. S.,  3360, 3361 ; C. S., 3311. 

-IPPEAL by plaintiff from Clayton. Jfoore,  Special Judge ,  at  February 
Term, 1928, of PASQL-~TAKI~. Reversed. 

This is a civil action of claim and delilvery instituted by plaintiff 
against defendant. The plaintiff claims title to one Pontiac automobile 
by virtue of a chattel mortgage conveying four automoldes to her, exe- 
cuted 4 August, 1926, and recorded 7 dugu:;t, 1926. 

A. W. Lane, trading as The Lane Motor Company, was an automobile 
dealer in Pontiac and Studebaker automobiles, in Elizabeth City, N. C., 
and had been in  business there about two years. On 14 August, 1926, 
defendant bought from him a Poutiac automobile. The automobiles, 
one of which defendant purchased, and on which plaintiff had a chattel 
mortgage recorded, were kept in a show or display room of defendant, 011 

the corner of Main and Road streets, i n  Elizabeth City, N. C., which is 
one of the most public corners in  said city. The show or display room 
had a glass front. Lane kept in  the show or display room an average of 
two to five cars for sale. The cars were kept by Lane to demonstrate and 
sell to any prospect he might be able to get and to the general public. 
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At  the time defendant purchased from 3. W. Lane the Pontiac auto- 
mobile from the show or display window, there was a mortgage on i t  to 
plaintiff, made and executed 4 August, 1926, and recorded in  the office of 
the register of deeds for Pasquotank County on 7 August, 1926. The 
mortgage mas given to secure a note of $2,000, for  money loaned, dated 
4 August, 1926, and due 4 September, 1926. The  property in  the chattel 
mortgage was described as follows: "One Studebaker Duplex Phaeton, 
Serial Number 3141200, Motor Number 20,189-new. One Studebaker 
Touring Car-used-Serial Kumber 3073768-Motor Number 65,752. 
One Pontiac Coup&-Serial Xumber 38838-Motor Number 39,475- 
new. One Pontiac Sedan-Serial Number 38716-Motor Number 
39,325-new. Also the following Life Insurance Policy on my life, and 
payable to my estate. Life Policy No. 102,870-North American Life 
Insurance Co., for $10,000. All of said property is  free arid clear of 
any and all liens and encumbrances, and title to same fully vested 
in me." 

Lane continued in business in  Elizabeth City until 9 October, 1926. 
when he disappeared, and on 13  October plaintiff notified defendant by 
letter of her mortgage. Defendant did not go to the register of t l t d s '  
office before he purchased the automobile, but afterwards found the mort- 
gage on record with the aid of the register of deeds. 

Plaintiff testified in pa r t :  "I knew that  he was an automobile dealer, 
and had a show and display room on the corner of Main and Road 
streets, aud that for  several years he had been conducting a general 
dealer's business in Pontiac and Studebaker automobiles a t  that  point. 
I knew that  the cars that were kept i n  that  show room were kept there 
for the purpose of indiscriminate sale to  anybody who wanted to buy. 
. . . I never saw the automobiles I had the mortgage on. I should 
judge they were in this show room. I never made any effort to take 
them from his show room. I cannot say they were there at the expira- 
tion of thir ty days. I live within one block of the show room, and pass 
it several times a day when I am in town. I did not knozu f h i s  P o n t i o . ~  

The testimony of the attorney who drew the mortgage: "That prior to 
the execution of the mortgage in question he looked u p  the records in  the 
courthouse, he examined the title registration of the cars, and that  he 
had seen and examined the cars mentioned in the mortgage and checked 
up tho motor and engine numbers, and that the cars described in the 
mortgage were in Lane's s h o ~  room at  the time the mortgage was exe- 
cuted." The plaintiff fur ther  testified: That  the attorney prepared the 
mortgage, having been employed by Lane for that  purpose. 

J. C. Spence, the register of deeds, testified: "All chattel mortgages 
are indexed in the chattel mortgage book in my office and nowhere else. 
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They are cross-indexed in the front  of each chattel mortgage record. 
Each paper is indexed and cross-indexed in  that  book. That  is the 
permanent cross-index to chattel mortgages in  Pasquotank C o ~ l l t y .  
Chattel mortgages have been so recorded in this counly ever since 1 
went in there in 1900, and so f a r  as I have noticed all tlie time before 
that. Chattel mortgages in  each chattel mortgage book a re cross-indexed 
in  ari index i n  the front of that  book. Each cross-ind~~x contains the 
chattel mortgages which are recorded in  that  book, alld contains an 
index of them both on the grantee and grantor sides or rather on both 
the mortgagee and mortgagor sides. During my c o n n 1 4 o n  with the 
office and so f a r  as  my knowledge extends there has been no other cross- 
index record kept of chattel mortgages i11 Pasquotank C'ounty. . . . 
I don't keep any cross-index to chattel mortgages in a si l~gle index book. 
It has l~evcr been kept that  way in this county. We do keep a general 
large index for all land papers. . . . X b  a matter of fact, a chattel 
mortgage on a new automobile given ill 1926, would have been registered 
in one of the last three or four chattel mortgage books. Sometimes we 
run one chattel mortgage book a year, sometimes a lit -1e over, maybe 
sometimes one and a half." 

At the close of all the evidence, upon motion of tlie defendant, the 
court below rendered judgment as in case of nonsuit against the plain- 
tiff. C. s . ,  567 .  Plaintiff escepted, assigned error aud appealrd to thr 
Supreme Court. 

Thompson d Wilson for plaintiff. 
Jf cJfullan Le. LaRoy for d e f e n d m f .  

CLARKSON, J. The questiol~s presented : ( 1) Can automobiles bought 
for the purpose of sale to tlie general public, exposed for such sale at the 
p1ac.e of business of a licensed dealer, be the subject of a valid chattel 
mortgage as against a purchaser for value and withoui actual notice? 
( 2 )  I s  the indexing and cross-indexing of a chattel mortgage in the 
front of the chattel mortgage book in which i t  is rec0rd.d alone a suffi- 
cient compliance with sections 3560 and 3561 of t l ~ e  Consolidated 
Statutes? Crider the facts and circumstances of this case, we think 
both questions must be answered in the affirmative. 

C'. S., 3311, is as follows: "No deed of trust or mortgage for real or 
personal estate shall be valid at law to pass any p r o ~ e r t y  as against 
creditors or purchasers for a valuable consideration from the donor, bar-  
gainor or mortgagor, but from the registration of such 3eed of trust or 
mortgage in the county where the land lies; or i n  case of personal estate, 
where the donor, bargainor or mortgagor resides; or in case the donor, 
bargainor or mortgagor resides out of the State, ther i n  the county 
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where the said personal estate or some part  of the same, is situated; or in 
case of choses in  action, whrre the donee, bargainee or mortgagee resides. 
F o r  the purposcs mentioned in this section the principal place of bu4- 
ncss of a donicstic corporation is its residence." 

I t  is said in D o o r  Co .  1 3 .  . J o y ~ ~ c r ,  182 S. C., a t  p. 521 : ' ( In the con- 
struction of our registration laws this Court has very insistently held 
that no ~ ~ o t i c e ,  hon-cwr full and formal, nil1 rupplx the place of rcgiq- 
trnt ioi~.  D y f j  r .  X o r l ~ i s o n ,  181 S. ('., 309; E ' c r f i l i z e ~  C'o. r .  L a n e ,  1 7 3  
S. C.. 184; Q ~ ~ i ) ~ n ~ r l y  c. Q u i n n e r l y ,  114 S. C., 145. And under such 
interpretation there is doubt whether this doctrine of title by estoppcl 
~ ron ld  be allowed to prevail again\t one lioldil~g by a prior registry. 
nhether with or without notice. I n  thc Georgia case heretofore cited 
( W a y  c. -11 no l t l ) ,  18  Ga., at p. 193, LuntpX ii l .  J., gives decided iiitima- 
tion that the doctrine of title h -  estoppcl no longer prevails as againbt 
thc prorision and policy of our registration act.." BauX  c. S n ~ l f h ,  186 
S. C., p. 635; C'o~c a n  1 % .  Da l c ,  IS9 S. C., 684. 

I n  lIo!jd I * .  Type[ (  r i t c v  C'o.. 190 S. C., at p. 799. i t  is said:  "In 
I janzes  1 % .  C ; a i f h ~ r ,  93 S. C'., 361, ~t is  held: +Klien a mortgage or deed 
of trust is  registered upon a proper probate, it  is held to have the effect 
of notice to all the v-orltl ant1 attacheq itself to the legal estate, and is 
~ ~ o t i w  to a subsequent purchaser from thc mortgagor. b ' l ~ ~ m m ~ n q  I .  
Bu~gin ,  2 I r d .  Eq., 584; L c y g c f f  r .  HiillocA., Busb., 283; R o b i n s o n  P. 
1T'illoirghb!j. 70 S. C., 35s.' ( 'ol l i t ls  1 % .  D n r l s ,  132 S. C., 106; Di l l  I * .  

R e y n o l d s ,  186 S. C., 293; Bank 1.. b f n z i f h ,  186 1. C., 642." 
In this jurisdiction, under C. S., 3311, the registration of deeds of 

trust and mortgages on real and personal property haye been lield of 
prime importance. B o y d  1 % .  T y p e z r r i t e r  C'o., supra .  I t  gives stability to 
business. When propcrly probated and registered, they are conrtrncti~ r 
notice to all the world. Creditors or purchasers for a raluable conridera- 
tion from the donor, bargainor or mortgagor, obtain no title as a g a i ~ ~ s t  
a properly probated and registered c o n r e p i c e ,  sufficiently dcscribitig 
the property. Ordinarily the cases in this jurisdiction nhere  a pur- 
chaser for a ~ a l u a b l e  consideratioll from the donor, bargainor or nlort- 
gagor obtains title after the registration of the mortgage, it is bottomed 
on agency-cxpress or in~plicd-as where the mortgagee by the terms of 
the mortgage or the nature of the property collreyed, either in expreik 
language or by implication, gives the mortgagor the right to dispose of 
the property on which lie has a lien. 

I n  B y n u m  c. Xi l ler ,  89 hT. C., at pp. 395-6. i t  is  said by Ashe, J.: 
"The consent then given by plaintiff to defendant to replenish the stock 
from time to time. gare  him the right to sell, and  conet i t~~ted  him hi- 
agelit for that purpose; and especially is this to be so considered when 
the deed pro1 ides that the entire stock on hand on 15 Soreinbrr ,  ir~clutl- 
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illg not only the original stock, but the stock as increased by new pur- 
chases, should belong to the mortgagee." See Etheridqe v. Hilliard, 
100 N.  C., 250; Merritt v. Kitchin,  121 N .  C., 148; Edwards u.  Supply 
Co., 150 N.  C., 171; R .  R. v. S impk im,  178 N. C., 276. 

I n  Rogers v. Booker, 184 N.  C., at  p. 186, it is said: ''This was not the 
case of a mortgage upon a stock of goods which was left in  the hands 
of the mortgagor for sale. There was nothing to indicate in the re- 
motest degree such state of facts. The evidence is that (Cam E. Booker 
borrowed money from the plaintiff and gave him a mortgage upon a 
single automobile as security, and that this mortgage was duly and 
properly recorded, and upon the charge the jury found that Carr E. 
Booker had no authority, express or implied, to sell it free from the lien 
of the recorded mortgage.'' 

The principal case relied on by defendant is Boice u.  Finance and 
Guaranty Co., 127 Va., 563. I n  the case of Rudolph v. Farmers Sup- 
ply Co., Inc., 131 Va., at p. 313, 108 s. E., 638, the same Court said: 
"The question presented was, who had the superior claim to the auto- 
mobile-Boice or the guaranty company? Hoice was a subsequent pur- 
chaser for ralue from Gordon, without actual notice of I-he existence of 
the mortgage. The Court held that 'If (when) the owner stands by and 
permits a seller who is a licensed dealer in such goods to hold himself 
out to the world as owner, to treat the goods as his own, to place them 
with other similar goods of his own in a public show room, and to offer 
the same indiscriminately with his own to the public, he will be estopped 
by his conduct from asserting his ownership against a purchaser for 
~ a l u e  without notice of his title. The constructive notice furnished by 
the recorded mortgage, or deed of trust in such cases, is not sufficient. 
The act of knowingly permitting the goods to be so handled and used 
by the seller in the ordinary and usual conduct of his tusiness, is just 
as destructive of the rights of the creditor as if such permission has been 
rxpressly granted in the mortgage or deed of trust.' Boice I * .  Finance 
and Guaranty Co., 127 Va., 563, 102 S. E., 591, 10 A. L. R., 654. I t  
will be noted in this case that the owner loses his lien because his con- 
duct estops him from enforcing it. . . . (p. 314). The controlling 
principle asserted and established in Boice v. Finance and Guaranty 
Po., supra, is that the company's conduct was as destructive of its right 
to assert its lien as if it had expressly included in the mortgage pro- 
visions adequate to defeat its purpose." 

Chapter 236, Public Laws of 1923, requiring a certificate of the 
transfer of title to an automobile to be issued to purchaser by the Secre- 
tary of State (now Commissioner of Revenue), making its violation a 
misdemeanor, is a penal statute and strictly construed, i n  pari materia 
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with our registration laws, C. S., 3311, 3312, relating to the registration 
of mortgages. I t  does not repeal the latter statutes so as not to require 
the registration of title-retaining contract to secure the balance due on 
the purchase price of an  automobile, as against subsequent purchaser 
for value, and no notice however formal is sufficient to supply that of 
registration required by the statute. Carolina Discowtt Corporation C. 
I ,adis  Xotor C'o., 190 N. C.,  157. 

lThntevc,r may be the holding elsen-here, the registration of mortgage, 
are favored in this jurisdiction. The  mortgage in the present actioii 
\ \as to secure a loan made a t  the time. The mortgaged property via. 
rarc.fullg described in the mortgage, tlie kind of car and the serial and 
motor numbers. The mortgage was recorded before the sale to defend- 
ant. ,111 attorney examined the title before the loan \\-as made. Undcr 
tlie facts and circumstances of this case, we cannot hold that  the fact 
that  the autonlobiles were in the show or display room of Lane, a licensed 
dealer, for sale to tlie general public, that  thc purchase by defendant for 
value gave him a superior title to plaintiff, who had a valid chattcl 
mortgage duly recorded on same. There is no sufficient evidence to s h o ~ r  - 2 

an  iinplicd agency giving the mortgagor a right to sell free from tlw 
mortgage lien. Defendant took title subject to the mortgage lien. 

,Is to tlie second question: C. S., 3560, is as follows: "The board of 
county conimissioners, a t  the expense of the county, shall cause to be 
made and consolidated into one book a general index of all the deeds - 
and other tlocunlrnts in the register's office, and the register shall after- 
wnrds kerp up such index without ally additional compe~lsation. 

C. S., 3561: The register of deeds shall provide and keep in his office, 

full and complete alphabetical indexes of the names of the parties to all 
liens, grants, deeds, mortgages, bonds and other instruinents of writing 
required or authorized to be registered; such indexes to be kept in well- 
bound books, and shall state in full the names of all the parties, whether 
grantors, grantees, vendors, vendees, obligors or  oblige&, and shall be 
indexed and cross-indexed, within twenty-four hours after registering 
any instrument, so as to show the name of each party under the appro- 
priate letter of the alphabet; and reference shall be made opposite each 
name, to the page, title or number of the book in which is registered any 
instrument. -1 violation of this section shall be a misdemeanor." 

Davis v. Whitaker,  114 N. C., 279, was overruled in Ely c. nor ma,^. 
175 N .  C., a t  p. 299 (concurring opinion), and i t  was held: "That the 
indexing of deeds is an essential part of their registration, just as much 
so as the indexing of judgments is an  essential par t  of their docketing as 
is held in  Dewey v. Sugg, 109 N. C., 328." Fowle v. Ham, 176 N. C., 
12 ;  Hooper v. Power Co., 180 N .  C., 651; Trust Co. L) .  Currie, 190 
N. C., 260 ;  Clement v. liarrison, 193 TC'. C., 825. 
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I t  was held in the Clement case, supra, at p. 828: "(2 .  S., 3560, ap- 
parently contemplates that the index ~rov ided  by the (county commis- 
sioners shall be one book, constituting a general index of all instruments 
admitted to registration or required to be registered. The only require- 
ment of cross-indexing specified in the statute is that such index and 
cross-index shall 'show the name of each party under the appropriate 
letter of the alphabet, and reference shall be made opposite each name 
to the page, title, or number of the book in which is registered any 
instrument.' " 

I n  the instant case the chattel mortgages in each chattel-mortgage 
book are indexed and cross-indexed in an index in the front of that book. 
I t  may be burdensome to the investigator, but we think, under the facts 
and circumstances of this case, that there has been a substantial com- 
pliance with the statutes. Defendant, if he had investigated before pur- 
chasing the automobile, could have easily found the chattel mortgage as 
he did afterwards. 

I n  speaking to the subject of protecting creditors and subsequent pur- 
chasers for value, the necessity of indexing and cross-indexing, Hoke, J., 
in the E l y  case, supra, at p. 298, says: "In cases upholding this view 
i t  is held: 'That an index will hold a subsequent purchaser to notice 
thereof if enough is disclosed by the index to put a careful or prudent 
examiner upon inquiry, and if, upon such inquiry, the instrument would 
have been found. Jones v. Berkshire, 15 Iowa, 248.' " 

For the reasons given, the judgment below is 
Reversed. 

MADELINE FURLOUGH, ADMINISTRATRIX, V. XASH COUPiTY HIGHWAY 
COMMISSION AXD NELLO L. TEER. 

(Filed 10 October, 1W.28.) 

Appeal and ErroHetitions to Rehear. 
Extraneous petitions to rehear dled by laymen who are not parties hare 

no proper place in a petition to the Supreme Court to rehear a case. 

Petition to rehear. See 195 N. C., 365. 

PER CURIAM. Following the precedent recognized in C'ooper v. Board 
of Commissioners of Franklin County, 184 N. C., 615, 113 S. E., 569, 
the Justices to whom the petition was referred submitted the same to the 
Court in conference. 
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The testimony was conflicting upon the question as to whether or not 
the road had been finished a t  the time of the injury sustained by plain- 
tiff's intestate. There was testimony to the effect that  the road had 
never been finished and that the engineers had no authority to accept the 
road. Indeed witness Cornmell testified without objection : "Mr. Teer 
had the road in  charge at  the time." The record discloses that the de- 
fendant made out a very strong case and the jury would have been fully 
and amply justified i n  finding the issues in his favor, but there was a 
conflict in the testimony, and under our system of jurisprudence, if there 
is any competent evidence upon an issue the weight of i t  is for the jury 
to determine. 

There was also testimony to the effect that the pipe placed at  the 
curve by the agent of the defendant gave the curve a deceptive appear- 
ance. I f  so, this was evidence of an  independent act of negligence. 

The defendant relies upon the case of Overman v. Casualty Co., 193 
N. C., 86, 136 S. E., 250, which was not called to the attention of the 
court a t  the former hearing. The question at  issue in  that  case mas 
whether or not the cause of action for material furnished a contractor 
mas barred by the statute of limitations. I t  does not appear to us that 
the Overman case is i n  point. I n  the case at  bar the liability of the de- 
fendant for negligence subsisted as long as he had the road in charge, 
and there was evidence tending to show that the road had not been com- 
pleted at  the time of the injury complained of. 

I n  the petition to rehear there were certain extraneous petitions filed 
by outsiders not parties to the action and not attorneys a t  law. They 
\rere doubtless filed in good faith, but they have no place in the petition 
to rehear. 

The petition to rehear has been given careful and diligent study and 
deliberation, and we find no sound reason for modifying or reversing the 
former opinion. 

Petition denied. 

JOSEPH STRICKLIN AND THEO. F. COLIJINS v. JOHN C. DAVIS. 

(Filed 10 October, 1928.) 

Parties Defendant-Persons who Must be Sued in Action Against Mil- 
road Under Federal Control. 

The United States Director General of Railroads is a necessary and 
only party defendant in an action for negligence when the railroads were 
under government war control, and when the present incumbent has not 
been made a party, the action is properly dismissed. 
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APPEAL by plaintiffs from Cranmer, J., at February Term, 1928, of 
LENOIR. Affirmed. 

Shaw & Jones for appellant. 
R a s e  & Rouse for appellee. 

PER CURIAIM. On 25 April, 1921, plaintiffs brought suit against the 
Norfolk Southern Railroad Company, Seaboard Air Line Railroad Com- 
pany, and the Randolph 6: Cumberland Railway Company for the r e  
covery of damages for negligence in the transportation of certain horses 
and mules from Kinston in Lenoir County to Carthage in  Moore County. 
On 29 January, 1924, plaintiffs filed their complaint alleging that the 
horses and mules were delivered to the initial carriel at Kinston on 
4 December, 1919. The return of the officers shows service on the several 
railroads; and after complaint was filed James C. Davis entered a 
special appearance and moved to dismiss the action for the reason that 
between 1 January, 1918, and 29 February, 1920, the United States Gov- 
ernment through the Director General of Railroads operated the rail- 
roads in question and that the railroads were not in  th3 use, possession 
or control of their property. Thereafter an amended complaint was 
filed, and an answer thereto in which it js alleged that the suit had 
never been instituted against James C. Davis, Director General, as pro- 
vided by section 206 of the Transportation Act of 1920. At the June 
Term, 1924, Judge Horton ordered that the original summons and all 
other process and pleadings should be amended so that the name of 
John C. Davis, Director General, should be corrected so as to read 
James C. Davis, Director General; also that the action be dismissed as 
to the several railroad companies which had been made parties defend- 
ant. James C. Davis's tenure as Director General continued from 
26 January, 1921, to 14 December, 1925, and at  the latter date he 
was succeeded by Andrew W. Mellon as Director General. I t  will be 
noted that Andrew W. Mellon has never been made a party and that the 
railroad companies are not parties defendant. Upon this ground Judge 
Cranmer at  February Term, 1928, rendered judgment dismissing the 
action at  the cost of the plaintiffs. I n  this judgment we find no error. 
Mellon v. Lumber Company, U.  S .  Advance Opinions, 16 January, 1928, 
p. 154. 

Affirmed. 
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B. F. MONTAGUE v. ERNEST THORPE A N D  T. W. BREWER, TRADIXG AS 

S. W. BREWER & SON, AS INTEBPLEADER. 

(Filed 10 October, 1928.) 

Landlord and T e n a n t R e n t  and Advancements-Liens. 
Where a mortgagor has surrendered his land to the mortgagee, but con- 

tinues thereon as tenant of the mortgagee in making the crop, and a third 
person makes advancements, holding a lien therefor, and the lienor knows 
of the surrender at the time he made the advancements, his lien is 
secondary to that of the landlord's for rent, and a paper-writing of the 
agreement of surrender between the landlord and tenant was not neces- 
sary. 

APPEAL by interpleader from Cranmer, J., at Third March Term, 
1928, of WAKE. NO error. 

This action arises out of a controversy between plaintiff and the inter- 
pleader with respect to priority of liens upon certain crops grown by 
defendant, Ernest Thorpe, during the year 1925, and delivered to the 
interpleader by the sheriff of Wake County, who had seized the same 
under a writ of claim and delivery issued in this action. 

On 1 January, 1925, the relation of mortgagor and mortgagee existed 
between defendant Thorpe and the plaintiff, with respect to the land 
upon which the crops were grown. The debt secured by the mortgage 
was past due, and defendant was unable to pay the same. Pursuant to 
an oral agreement between them, defendant Thorpe surrendered posses- 
sion of said land to the plaintiff, and contemporaneously with such sur- 
render Thorpe became the tenant of the plaintiff, agreeing to pay as 
rent for said land for the year 1925 the sum of $125. 

Thereafter, to wit, on 21 March, 1925, defendant Thorpe executed a 
crop lien (C. S., 2480) to the interpleader, T. W. Brewer, trading as 
S. W. Brewer & Son, to secure the payment of advancements to be made 
to him. Prior to the date on which the crop lien was executed, and prior 
to the making of said advancements, as found by the jury, the inter- 
pleader had notice that defendant Thorpe was in possession of said land, 
and was cultivating same, as tenant of plaintiff. 

I t  u7as agreed that the crops made by defendant Thorpe on said land 
during 1925, and delivered to the interpleader by the sheriff of Wake 
County, exceeded in value the sum of $125, interest and the costs of this 
action. 

From judgment that plaintiff recover of the interpleader the sum of 
$125, with interest and costs, the interpleader appealed to the Supreme 
Court. 

Clyde A. Douglass for plaintiff. 
Jones R. Jones  for interaleader. 



164 I N  THE SUPREME COURT. I 1 9 6  

PER CURIAAI. Plaintiff as mortgagee was entitled to possession of the 
land conveyed to him by the mortgagor, certainly after default i n  the 
payment of the debt secured thereby. Weathersbee z. Goodwin, 175 
N.  C., 234, 95 S. E., 491. The  oral agreement by which defendant 
Thorpe, as mortgagor, surrendered possession of the land to the plain- 
tiff, the mortgagee, was valid. The law does not require that  such 
agreement shall be in  writing, or that  i t  shall be registered. The jury 
having found, from sufficient e~idence,  that  the interpkader had notice 
of the oral agreement, and of the relationship existing between plaintiff 
and defendant Thorpe, by virtue of such agreement, the agreement was 
valid as against the interpleader. Stevens v .  Turlington. 186 N.  C., 192, 
110 S. E., 210. The interpleader took his lien and made advancemei1t.j 
under the same, with knowledge that  defendant Thorp13 was in  posses- 
sion of the land as tenant of the plaintiff. C. s., 2481, is therefore not 
applicable. Thorpe was not i n  possession of the land ai; the date of the 
lien as mortgagor, but as tenant. The crop lien mas therefore subject to 
the lien of the landlord for  rent. 

The paper-writing signed by defendant Thorpe, containing statements 
relative to his title to the land, was properly excluded as evidence. I t  is 
clearly incompetent, upon the principle of inter alios acta, as evidence 
upon the only issue submitted to the jury. The  judgment is affirmed. 
There is 

N o  error. 
- 

STATE v. CLIETON EARP - 4 S D  RAT E A R P .  

(Filed 17 October, 192%) 

1. Criminal Law-Trial-Motion of Nonsuit. 
A motion as of noi~suit in a criminal case at  the close of the State's 

evidence, renewed after all the evidence has been introduced, does not 
confine its sufficiency to the time of the first motion, and will be denietl 
if there is suficient evidence in the State's behalf riewiiig all the evidenctl 
in its entirety. C. S., 4643. 

2. Forcible Trespass--Criminal Reslmnsibilitx-Satu1.c ;and Elements o f  
the CMmc. 

The offense of forcible trespass under C. S., 4300, does not involve title 
to the premises, but is directed against the possession, and when the pos- 
session is in the prosecuting witness, and the entry is made in such a 
manner with such show of force, after being prohibited by the prosecut- 
ing witness, as tends to a breach of the peace, it is sufficient for con- 
viction. 

APPEAL by defendants from Cranmer, .J., and a jury, a t  March T ~ T ~ I .  
1928, of WAKE. N O  error. 
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The defendants were convicted of forcible trespass. 
The  evidence of James Johnson, prosecuting witness for the State, 

was to the effect that  he rented a f a rm on halves from J. J. Norris, a t  
Holly Springs, in Wake County, N. C.; he furnished the stock and 
did the work. Korris owned two places. On the place Johnson lived, 
which he rented from Norris, there was no barn or stables or crib. There 
was a str ip of land between this place and the other place owned by 
Sorr is .  On this latter place there was a barn and ~tablcs ,  which wcmJ 
rented to Johnson to keep liis stock in ill connectioi~ with the other place. 
H e  was in possession of same on 20 January ,  1928; h:ld liis mules, foci- 
der a11d ~ - a w  food in the stable!: and corn in t h t ~  crib. The  stahks wrw 
l o c k ~ d  by Johnsoi~.  This was the third year tJol~nson had been in posses- 
sion of the stables. Clifton E a r p  had moved on the place on 17  January  
nliere the barn was located. H e  told Johnson prior to the 20th to clear 
the barn and get the niules out, as  he wantcd to put liis feed and mulw 
in. Johnson told him he had the place rented for the year and he could 
not do it. "He (Clifton E a r p )  said he would give me three days to get 
them out. About fifteen minutes to 1 2  o'clock on 20 Janua ry  I met 
Clifton E a r p  and he said, 'I told you to get those mules out of there by 
12 o'clock' and also said, 'If you do not get them out I a m  going to catch 
them and turn them out.' I forbade him from interfering with any- 
thing in  there or on that  lot or barn, because i t  went with the farm. H e  
said, 'You heard what I said.' I said, 'If you want my mules out you 
get papers and let the sheriff t u rn  them out.' " 

What occurred is  described by Johnson as  follows: "I went to a to- 
bacco barn not f a r  from the stables, and by that  time my wife came down, 
and I was telling her what I told him, and we were where we could see 
the stables, and he came out to the barn a t  1 2  o'clock and his brother was 
with him, and Mr. Norris behind them, and all three of them went down 
there, and he  went i n  front  of the stables, and I said, 'Come on, he is  a t  
tho stables,' and I hurried out there, and just as I walked up to the first 
stable door he took a hammer and jerked the staples out, and opened the 
door, and I said, 'I forbid you from turning out my  mules,' and I told 
him to  catch them, and he  said to me 'You catch them,' and I said, 'I am 
not going to do it,  and I forbid you bothering it.' And I reached to 
hold the door, and it was dangerous, and I had it braced. Then I went 
around to the other door, and when he  turns loose this door I started out 
and I hurried around to the other door, and w h m  I got there he  had 
jerked that  out and opened the door, and his brother ran  u p  to catch 
that mule, and I said to him, 'I forbid you from bothering with my 
mule,' and Ray  said, 'If you say so I will go around there and get one 
of your mules and rush in there on top of mine,' and about that  time 
Cliff walked away and went around to the o thw one, and by the tirnc' 
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I got there my wife had backed back, and mule ran out, and Mr. Cliff 
wheeled around and went to the other door and the other one ran out." 

J. J. Norris, a witness for defendants, testified in  part:  "Last year up 
until i n  December I lived this side of Holly Springs. .I left there about 
16 January and Clifton Earp  moved in. There is a barn belonging to 
the house place in the edge of the yard." Cross-examination: "Jim 
Johnson farmed with me for the two years, 1926 and 3927. I only had 
a cow. I had no stock of my own except a cow. I furnished him 
stables at my house to keep the mules in and a barn to keep the feed in." 

The assignments of error will be considered in the opinion. 

Attorney-General Brummitt and Assktatnt Atomey-(fen.eral Nash for 
the State. 

J .  C. Little for defendants. 

CLARKSON, J. At the close of the evidence for the State, and at  the 
conclusion of all the evidenee, the defendants moved to dismiss the 
action or for judgment of nonsuit. C. S., 4643. 'The court below 
refused the motion. and in this we think there was no e:rror. 

An exception to a motion to dismiss in a criminal action taken after 
the close of the State's evidence, and renewed by defendant after the 
introduction of his own evidence, does not confine the appeal to the 
State's evidence alone, and a conviction will be sust,ained under the 
second exception if there is any sufficient evidence on the whole record 
of the defendant's guilt. S. v. Brinkley, 183 N. C., 720, 110 S. E., 783; 
8. v. White, ante, 1. 

The evidence tended to show that the prosecuting witness, Johnson, 
was in the actual possession of the stables and barn. Johnson's mules 
were in the stables. The stables had been locked by him. Clifton Earp  
and Ray Earp, the defendants, in  company with J. J. Norris, went to 
the stables, and Clifton Earp  took a hammer and jerked the staples out 
"and opened the door" and turned the mules out, a i d  he did the same in 
regard to the other stable. Ray Earp, the other defendant, was present 
aiding. The prosecuting witness, Johnson, was present forbidding de- 
fendants. The defendants were indicted under C. S., 4300, which is as 
follows: "No one shall make entry into any lands and tenements, or 
term for years, but in case where entry is given by h w ;  and in such 
case, not with strong hand nor with multitude of people, but only in a 
peaceable and easy manner; and if any man do the contrary, he shall be 
guilty of a misdemeanor." 

"Forcible trespass is essentially an offense against i;he possession of 
another and does not depend upon the title." S. v. Webster, 121 N. C., 
586; 8. v. Bennett, 20 N .  C., 170. 
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I n  S. v. Amzfield, 27 K. C., at  pp. 210-11, i t  is said: "The prosecutor 
was not compelled to prove that the defendants used actual force, before 
they could be guilty of the offense charged; for if the acts of the defend- 
ants, in the taking of the slave, tended to a breach of the peace, they 
were as much guilty of a forcible trespass as if an actual breach of the 
peace had taken place. We know the law to be, that where a person 
enters on land in the possession of another, and then, either by his 
behavior or speech, gives those who are in possession just cause of fear, 
that he will do them some bodily harm, if they do not give way to him, 
his entry is considered forcible, and therefore indictable. S. v. Pollok, 
4 Iredell, 305. I n  the case of S. w. Fisher, 1 Dev., 504, it was held 
that the number of actors-three-by whom the prosecutor was over- 
awed, and prevented from resisting, made their acts an indictable tres- 
pass." 

If three men break open the prosecutor's crib and take and carry his 
corn therefrom, his son being present and forbidding them, they are 
guilty of a forcible trespass. S. v. Drake, 60 N. C., 238. 

The court below charged the jury as follows: "That forcible trespass 
consists in entering upon land in the actual possession of another, with 
a strong hand. There must be either actual violence used, or such 
demonstration of force as is calculated to intimidate or alarm, or involve, 
or tend to a breach of the peace. The offense of forcible trespass is 
defined in some of the cases to be the unlawful invasion of the posses- 
sion of another, he being present, violently or with a strong hand. The 
high-handed manner of the invasion may be by a multitude of people, or 
with weapons. The force is sufficient if the party in possession must 
yield to avoid a breach of the peace." Under the facts, as disclosed by 
the record, we can see no error in the charge, and the assignment of 
error made by defendants cannot be sustained. 

The gist of the offense of forcible trespass is the high-handed invasion 
of the actual possession of another, he being present forbidding. Title 
is not involved. The force necessary should be such as is calculated to 
intimidate or alarm or involve or tend to a breach of the peace. Num- 
bers of three or more are calculated to ,overawe resistance. S. v. Flem- 
ing, 194 N. C., 42. The conduct of defendants was more than a civil 
trespass, the entry, under the statute, can only be "in a peaceable and 
easy manner," and "not with a strong hand nor with multitude of peo- 
ple." Three or more are a multitude. S. v. Simpson, 12 N. C., 504. 
The courts are open at all times for the redress of actual or supposed 
grievances. Men cannot take the law in their own hands. 

The court below charged the jury, on the question of possession : "The 
defendants contend that Johnson was not in possession of the land, and 
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they admit they took off the lock and turned the mules out, claiming 
that  Johnson was not i n  possession of the land. So  it is  a question for 
you to say." 

Defendants' wdtness, Norris, the landlord, under whom Clifton E a r p  
claimed the possession, testified: "J im Johnson farmed with me  for two 
years, 1926 and 1927. I only had a cow. I had no tltock of my  own 
except a cow. I furnished him stables a t  my  house to keep the mules in  
and a barn to keep the feed in." 

On  this testimony the prosecuting witness had actual possession of 
the stables. The  charge, perhaps, was too favorable to defendants. We 
find in law 

N o  error. 
- 

W. H. CARROLL v. LEVY BATSON ET AT-. 

(Filed 17 October, 1928.) 

1. Deeds and Conveyances--Timber Deeds--Construction and Operation- 
Mortgages. 

Where a grantor of lands reserves the right to timber thereon for a 
period of five years with the right of renewal thereof a t  expiration up011 
payment of a stipulated amount, and then sells the timber reserved accord- 
ing to this agreement, and the grantee of the lands mortgages the same, 
and the mortgage is foreclosed: Held, the purchaser at the foreclosure 
sale acquires title to the land, and to the timber thereon subject to the 
timber deed, and when no tender of the stipulated amount for renewal is 
made before the espiration of the fire years he may enjoin further cutting 
of timber by the grantee in the timber deed. 

8. Trial-Taking Case or Question from the Jury-Nomuit. 
Where the evidence is conflicting as to whether the price for an esten- 

sion of time for the cutting and removing timber from lands under the 
provisions of a timber deed has been tendered and issue is raised for the 
determination of the jury, a motion as of nonsuit thercm will be denied. 

CIVIL ACTIOR, before Harris, J., at  March Term, 1928, of SAMPSOX. 
The  evidence tended to show that  on 1 3  January,  1920, Ben W. 

Southerland and wife conveyed to I. L. Tilton and wife by deed recorded 
16 January,  1920, 303 acres of land. Said deed contained the following 
reservations: "The party of the first par t  reserves the right to all timber 
eight inches in  diameter and up on the above tract for. a period of five 
years from date, with the privilege of extending said right three years 
by paying said party of the second par t  "$100 per year." Tilton and 
wife executed and delivered to Southerland a mortgage deed upon the 
land of even date and duly recorded, securing four purchase-money 
notes of $1,750 each. The mortgage deed made no reference to the 
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timber reserved in  the deed. On 12 October, 1923, Southerland and wife 
conveyed the timber upon said land to defendants, Batson and Hopkirls. 
The timber deed to  Batson and Hopkins referred to the deed to Tilton 
for the land and the reservations therein, and further recited: "It  is 
understood that  the said parties of the second par t  are to have five years 
to remove said timber," etc. Batson and Hopkins executed a mortgage 
deed to Southerland to secure the purchase money. The defendant 
Dennis bought the interest of Hopkins in the timber. Southerland 
transferred the Tilton notes to the Atlantic Bank and Trust  Company. 
On 13  November, 1923, the Atlantic Bank and Trus t  Company insti- 
tuted a foreclosure suit against Southerland and Tilton and wife. I n  the 
foreclosure suit i t  was adjudged "that the equity of redemption of said 
defendants in and to the land described above be, and the same is hereby 
foreclosed and barred, and said lands are  hereby condemned to be sold 
and the proceeds thereof applied in payment upon the indebtedness of 
defendant." I t  was further adjudged that  W. R. ,Wen be appointed 
commissioner of the court and directed to sell the land on 18  February, 
1924, pursuant to the judgment, which sale was made on 21 November, 
1924. Allen, con~missioner, executed and delivered to the plaintiff, 
Carroll, a deed for the land formerly owned by Tilton. T h e  commis- 
sioner's deed recites that  Ben W. Southerland became the last and 
highest bidder for the land and that  the sale was confirmed. But  i t  fur-  
ther appears that  since confirmation Southerland with the approval of 
the court transferred his bid to Carroll, and the court directed the com- 
missioner to execute and deliver the deed for said land to Carroll. I t  
~ o u l d  therefore seem that  Southerland was not considered by the court 
as the purchaser of the land, but that Carroll, the plaintiff, was the 
actual purchaser. An injunction restraining the defendants from cut- 
ting timber on the land had been issued and continued to the hearing. 
The plaintiff contended that  the extension money had not been tendered 
to him for the privilege of cutting on or before 13  January ,  1923. The 
defendants offered eridence to the contrary. A t  the close of the evidence 
the defendants moved for judgmeiit as of nonsuit and for dissolving the 
restraining order. 

The  tr ial  judge decreed: "It is thereupon considered, ordered and ad- 
judged that  the plaintiff take nothing by his said action; that  the de- 
fendants, Batson and Dennis, are the owners of the timber described in 
the pleadings herein and have the right to  renew the same a t  any time 
until 1 February, 1931, same being the time granted to them after allow- 
ing the time which has elapsed during the pendency of this action when 
they were prevented from exercising said right." I t  was further ad- 
judged that  the injunction be dissolved and the plaintiff taxed ~ $ ~ t h  the 
cost. 

From said judgment the plaintiff appealed. 
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Fairclofk & Fisher for plaintifl. 
Richard L. Herr.ing and R. D. Johr~sorz f o r  defet~tlanfs. 

BROQDEX, J. What interest does the grantee of land hare ill tintber 
wservwl therefrom in the deed of the grantor? 

This question was considered by the Court in Slhin!y Po, v. C o t f n n  
Mills, 143 N. C., 307, 55 S. E., 700. The law is thus statrtl a l ~ c r r  thv 
land was conveyed ill f r r  with an esception or r c w r r n t i o ~ ~  of the t in~brr  : 
"In such case, if a time or e re i~ t  is specified up011 which thtx tinrbrr 
must be cut, the reserratioi~ expirw up011 the h a l q ~ e ~ ~ i ~ ~ g  of tlw tl\ w t  01. 

expiration of the time. . . . Whether the> right to cwt timhtv is 11 

grant, or a reserratioii, it espires at the time specified. When I I O  tinir. 
is specified a grantee of such right takes up011 the i n ~ p l i d  agreement to 
cut and remove withill 21 reasonable time. He  has bought the timber for 
that purpose, whereas w1ie11 a grantor of tht. fee resclrreq or excepts the 
timber, he is not proriding for timber-cutting, but rewrring :I right, 
and should be entitled to hold till this is put an end to by the graiitec 
giving notice for a reasonable time so that the grantor 111ay elert to cut 
or sell this right to another." 

Again in Hornthal v. Hotccott, 154 N.  C., 228, 70 S. E., 171, the 
ou7ner of the land sold the timber with the right to cut and remove the 
same within four years. Thereafter he sold the land by deed reciting 
the reservation of the timber. I t  Jras held that the grantee of the land 
mas the owner of all the timber not cut within the time stipulated. It 
has been further held that notice that an extension privilege would be 
exercised must be given to the grantee of the land. Hatrman c. Lumber 
Co., 154 N.  C., 248, 70 S. E., 474; Kelly v. Lumber Po., 157 Ti. C., 176, 
72 S. E., 957; Powell v. Lumber Co., 163 3'. C., 36, 79 S. E., 272. 

I n  Shannonhouse a. ;llc~!fullan, 168 Ti. C., 239, 84 S. E., 259, the 
Court said: "Applying these principles, if the timber should not be cut 
iu fire years it would then belong absolutely to the defmdants as pur- 
chasers of the land, and they could cut it when they wished to do so. 
I n  other words, when tlie defendants bought the land they also bought 
the right to extend tlie time for cutting, and the latter was merged in 
tlie title to the land, and therefore no interest can become due." 

I t  is clear, therefore that, under the decisions applicable, Tilton as 
purchaser of the land from Southerland acquired title to all the timber 
reserved by the grantor Southerland at the expiration of the reservation 
contained in the deed. I n  other words, at  the expiration of the reserva- 
tion the timber followed the land and became a part themof. Hence the 
timber deed to Batson and Hopkins could not enlarge the right of the 
grantor Southerland to the reserved timber nor impair the interest of 
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Tilton, the owner of the land. The execution and delivery of the pur- 
chase-money mortgage on thc land by Tilton to Southerland did not 
have the effect of enlarging the right of Southerland or his interest in 
the timber. "The legal title to property, whether real or personal, con- 
veyed by a mortgage deed, passes to and vests in the mortgagee, who 
holds the same, however, only for purposes of security. Thc equitable 
or beneficial title remains in the mortgagor, who, as to all persons except 
the mortgagee, is considered the true owner of the property. With 
respect to the property conveyed to him as security, the mortgagee has 
such rights only as are required for the protection of his security, and 
it is for this reason that he is considered as the holder of the legal title." 
Bank v. Lumber Co., 193 E. C., 757, 138 S. E., 125. 

Under the foreclosure proceeding and the deed from Allen, commis- 
sioner, pursuant thereto, Carroll, the plaintiff, bccarne the purchaser of 
the land. The manifest effect of the foreclosure proceeding was to divest 
Tilton of title to the land by barring and destroying his equity of re- 
demption. The plaintiff, Carroll, as purchaser of the land at the fore- 
closure sale, succeeded to the right of Tilton. heretofore pointcd 
out, Tilton was entitled to all timber not cut within five years or during 
the extension privilege specified in the deed from Southerland to him. 
The deed provided that the extension privilege was dependent upon 
paymcr~t to Tilton of the sun1 of "$100 per year." Carroll, the purchaser 
of the land at  the sale, testified that no extension money had been ten- 
dered or paid to him on or before 13 January, 1925, when the original 
five-year reservation period expired. The defendants offered evidence to 
the contrary. Therefore an issue of fact is sharply drawn and such 
issue must be determined by a jury. 

Reversed. 

S'r;\TP: O F  S O R T H  CAROLINA oh- THE RELATION OF STACEY \V. WADE, 
INSURANCE COMMISSIOXER, v. MUTUAL BUILDING AND LOAN ASSO- 
CIATION. 

(Filed 17 October, 1928.) 

Receiver-Allowance a.nd Payment of Claims-Claims for Breach of 
Insolvent's Executory Contract-Corporations. 

Upon the appointment of a receiver by a court of competent jurisdiction 
for any cause, esecutory contracts of employment of a corporation are 
thereby invalidated during the receivership, performance being made im- 
possible by operation of I n n ,  and damages may not be recovered for its 
breach. 
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&YPPEAL by Johil G. Bikle, claimai~r, from judgmeiit of ( ' ~ ~ ) I ~ ) L P I ' .  J . ,  
a t  April Term, 1928, of WAKE. Llffirn~ccl. 

This action was begun on 13 -lugust, 1927. Upon the allegatio~is of 
the complaint, which was duly vrrificd, the relator, as Insurauce Com- 
inissioner of Korth Carolina, prayed judgment (1) thxt defendant, its 
officers and agents be enjoined from further procecdii~g with its busi- 
ness, and from interfering in any way with the assets and property of 
defendant, except to acrount for thc samc, and ( 2 )  that a receiver of 
said defendant be appointed to take possession of all its assets and prop- 
wty, to the end that thc sanle may be administered to the best interest of 
the creditors and sl~areholders of defendant association. 

Upon a hearing duly had on 13 -lugust, 1927, without objection 011 

the part  of the defendant, it was ordered, adjudged and decreed by the 
court "that said Mutual Building and LORII -lssocia~ion, i ts  agents, 
officers and employees be and they arc l~ereby enjoined from carrying O I I  

:my further business, and from interfering in  any way with the assets 
and property of said association, except to account for and turn  over the 
sanw to the temporary receiver herein appointed." 

I11 said order a temporary receiver of defendant, Nu tua l  Building 
and Loan Association, was appointed. The said temporary receiver at  
onco qualified and took into his possession all the assets and property of 
defendant, and thereafter duly accounted for same to the permanent 
receiver, who was appointed a t  a hearing, had upon an order to show 
muse to the contrary, on 5 September, 1927. The said permanent re- 
ceiver, since its a p p o i ~ ~ t n ~ c n t  n i~d  qualification. llai bcei ant1 is uow en- 
gaged i n  the administration of the assets and property of' defendant asso- 
ciation, under the orders of the court, and as therein directed. The de- 
fendant association ceased to do business prior to 13 A u p t ,  1927. 

On 21 March, 1928. within the time allowed for filing claims, John G. 
Rikle filed with t l i ~  l)ennailt~nt rcwivrr 11i. c l a in~  against clefendant 
 socia cia ti on. This  claim was for damages resulting f r ~ m  a breach of 
cmtract  by dc f~ndan t ,  by which said defendant had employed the said 
,lolnl G. 13iklc :I* i t i  uccrctary, at a11 a1111u:il .nlar,v of $4,000, to begill 
crll 1 3  ,lugust. 1927, and to continue for one year thereafter. Claimant 
:rllegcs that on 1 3  -lugust, 1927, he was ready, willing and able to per- 
form his contract with defendant, but that  defendant has breached ith 
contract with him by failure to perform the same. H e  claims as dam- 
ages for such breach the amount agreed upon as his salary, less such 
sums as he has been able to earn since the date of the breach, to wit, 
1.5 August, 1927, and less such sums as he  shall be able to earn during 
the year which will expire on 15 August, 1928. 

The claim was disallowed by the permanent receiver. Claimant there- 
upon filed exceptions to the action of the said receiver, and appealed to 



the judge of the Superior Court, assigning as error the refusal of the 
receiver, upon the facts which the evidence tended to show, to allo~v his 
c~laim. 

From judgment approving the action of the permanent r r w i ~  I T  ~vitli 
rc~~pc8ct to said i~laiin, and affirming it* or t lc~ ,  d iwl lo \$ i~lg  t l i c  ,:\nit2. .Tol~li 
(2. llikle, as clairnnnt, appealed to the, Suprcmc Court. 

Xanning d M a m i n g  for claimant. 
1'. -1. Gosnezy and Vurray  Allen f o ~  f he  T E C P ~ Z ' ~ ~ .  

( 'OSSOK, J. The decisions of the coiirts of the several s ta tes  upon tllr 
c l ~ u ~ s t i o ~ ~  l~resc~ited by this appcnl arc, not uniform. There is  sliarp con- 
flict in judicial opinion as to  the effect of a receivership upon the right 
of an officer, agent, or employee of n corporation, for which a receiver 
has h e m  appointed, to recover a~ i t i c i l j n to r~  d:rnlngw for tlli. I1rcuc.11 of 
an executory contract, by which the corporation, prior to the receirer- 
.sliil) has agrectl to ljay to its ofic~c~r. a g w t  or o~llploycc~ n salary: or con-  
l ~ t n h : ~ t i e > ~ ~  for sc~i.vic.c~s to lw rcrld~~rc~tl to thc. c~or]~c)r:ttionn snbscquc~it to thc~ 
~ l : t t c >  0 1 1  u.hic.11 tl1i8 iwc~irc~r  \v:w ~ i l ~ p i ~ i l ~ t ~ l .  

h i  14 -1, C. J., on page 980, it is said:  "The question of whether an 
cdsc,cutory c20utrac.t is cliwl~arptvl IF tlic, i ~ l ~ l ~ t f i i ~ t ~ ~ ~ c ~ l ~ r  of t l ~ e i  w i~ (~ ivc~r  i!: 
I I I I ( .  :IS to \vliich tlicdrc. has hoe11 ~ O I I ~ I '  ~ l i f f i~ rc~~~c- (+  r~f opiliio~l. soiue courts 
taking the position that  the contract is discharged, because rendered ini- 
possible of performance by act of the la>\-, while other courts take a coil- 
trwry position, altl~ougli t h i ~  c1:rini for I ~ : I I I I ; I ~ : . ~ I . :  ariqilig fro111 t l i t .  I I I . I ~ ; I I ~ ~ I  
will c*owtitutr :I tlcal~t of tlic c ~ r ~ ~ o r : t t i o ~ ~  :\.+ t l i~ri~ipi~isl~cvl frolr~ :I t1c.l~t of 
t i l t .  rc,c~~ivc~rship. It is O ~ T - ~ O I I ' :  tll:rt t l ~ c  ~~iil),jcct-~ll:lttt~~. of tlir~ c.ontrac4t 
i s  nf importance in determining the question. and for that reason in 
:111a10gy to the rulij te~rnlinatii~g c ~ ) ~ ~ t r : ~ ( ~ t s  for ~ I ~ J ~ , - ~ I I I : I ~  si,r\.i(,(, ; I <  I I O ~ T Y ( ~ ~ J I I  
individuals upon the death of a party, contracts by the corporation for 
vrviccs arc, according to the weight of authority, discharged bg thc all- 
pointment of a receiver, or in any event the right to compensation i,s 
wspcndcd pending the receivership. There is. however, some authority 
t o  thc cffcct that  clninls for  damages arising from l~rcach of contract 
for ~c.rviiw oc~c*:l~io~~c~tl ljy tlii. i11wlvc~lic4~- of tllin clc~f(~~itlant I . O I . ~ I I I I , : I ~ ~ I I I I  

~ 1 . i ~  c~ntitlvcl to ho 11t1i11 pro I ~ ~ I ~ ; I  011t of fi11i11+ i l l  t111 ~ I : I I I I ~ , -  o f  t111. I W  

i*i>iyt>r." 
Tt nl:ly hc c.ol~c~t~le~l that tlc~c.i.~io~~s f;r~or:~l)lij to offic~cfi~.;. ;1gc311ti (11. cJlrl- 

1)loyces of :I cor1)oratioil for wliicl~ :I rc3ccivcr h:rs bcrir appoilitetl 11y :I 

c2ourt of competent jurisiliction, and which for that reason has breached 
its contract to pay for scrvicw which such officrrh, ugcnts or tmployee.: 
itre rcndy, willing and able to rentlw, pursuant to cLontrncts of eml~loy- 
ment. subsequent to the receivership? find much support on principle. 
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However. we have a decision of this Court. -which we think authoritative 
and therefore controlling in this jurisdiction. I n  Lenoir v. Improve  
ment Co., 126 N.  C., 922, 36 S. E., 185, i t  is held that the appointment 
of a receiver for a corporation, who is directed to take control of all the 
property of the corporation, and to assume entire management of its 
affairs, has the effect of suspending all officers of the corporation; they 
cannot thereafter interfere with the business of the corporation and are 
entitled to no salaries during the continuation of the receivership. I n  
the opinion in that case, written by Douglass, J., for the Court, it is 
said: "We frankly admit that this case has given us much trouble, and 
to it we have given careful consideration. The authorities on the exact 
point are not numerous, but they are conflicting, and from courts of the 
highest respectability.'' 

The decision of the question presented in Lenoir v. Improvement Co., 
supra, was made after a careful review of the authoritiw in other juris- 
dictions, and after full citations from opinions written in support of con- 
flicting decisions of other courts. The principle approved and applied by 
this Court in rendering its decision, is that performance by a corporation 
of an executory contract to pay for services to be rendered by its officers, 
agents or employees, pursuant to contracts of employment, subsequent to 
the appointment of a receiver for the corporation, becomes impossible as 
the result of an act of the law. and that t'herefore the contract is dis- 
charged. By the appointment of a receiver, who is authorized and di- 
rected to take control of all the property of the corporation and to 
assume the entire management of its affairs, both the corporation and 
its officers, agents and employees are discharged from their mutual obli- 
gations arising out of the contract of employment. The contracts of em- 
ployment, by which its officers, agents or employees undertake to render 
service to the corporation are made subject to this principle. 

,Is this is the controlling principle upon which the question presented 
by this appeal is to be decided, it is immaterial whether the corporation 
for which the receiver is appointed is insolvent or not, or whether the 
receiver was appointed because of mismanagement of the corporation by 
its directors or because of conditions for which the dirxtors cannot be 
held responsible. The principle is applicable where ihe receiver has 
been appointed by a court of competent jurisdiction upon any valid 
grounds. I n  the instant case, the claimant does not challenge the validity 
of the order of the court appointing the receiver; indeed, he makes no 
objection to the receivership, but by filing his claim acquiesces in the 
appointment. 

Upon the authority of Lenoir v. Improvement Co., mpra,  the judg- 
ment must be 

Affirmed. 
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R. W. PERKY V. KELE'ORD COCA-COLA BOTTLING COMPANY. 

(Filed 17 October, 19'28.) 

1. Food-Liability of Manufacturer for Injury to  Consnn~el-l)eleterious 
and Foreign Substances-Negligence-Rcs Ipsa Loqui tu~~.  

An action against a bottling cornpan)- for damages causecl bj foreigll 
and deleterious substanws contained in the drink sold is one for negli- 
gence, and the doctrine of re8 ipsa loqzictzo does not apply upon the find- 
ing of such foreign substances, but negligence need not be provet1 directly, 
but may be inferred by relerxnt acts and circumstances. 

2. SamoEvidence .  
When the plaintiff has offered evidence teiidi~~g to sho~v illat a bottle of 

coca-cola purchased by him contained shivered glass which cause(1 him 
irijury, it is competent for him to introduce evidence that other bottles of 
coca-cola sold to others, bottled by the defendant about the same time, 
contained foreign and deleterious substances, as evidence tending to show 
defendant's actionable negligence. 

CIVIL ACTION for damages, before Tow)~send,  Special Judge, a t  J anu-  
ary  Special Term, 1928, of HERTFORD. 

Plaintiff offered evidence tending to show that  i n  January,  1927, he 
bought a bottle of coca-cola from Jenkins & Son. Plaintiff testified as 
follows: "When Jenkins handed me the bottle I began to drink i t  down 
and felt something kind of cutting. I kept chewing, but it didn't crush. 
I thought i t  was ice. I drank sereral fine shivers, and there was a piece 
so large I tried to get it down. I had so much in my  mouth that I spit 
it  out. I told Jenkins that  there was glass in there. W e  got down on 
our knees and looked. H e  said i t  was glass and he  said the bottle \rap 
not broken. I examined it.  There is the same in the bottle as i t  was 
then, except what I drank." The evidence further tended to show that  
there was "a good deal" of glass i n  the bottle, "and it looked l ikr  enough 
to kill anybody." The  bottle was purchased by the seller from the de- 
fendant and had beeu in a crate in the seller's store for two or three days. 
The  seller testified that  when he took the bottle from the crate a i ~ d  
opened i t  that  he inspected i t  to see if i t  was broken arouud the top, and, 
finding no defect, handed the bottle to the plaintiff. The  seller further 
testified that  the bottle had been in his store right where "he had put it." 
The  seller also testified without objection: "We found a stick in  one 
bottle bought from this company. We examine every bottle to see if 
they are broken." Witness was asked: "Have you ever seen any other 
bottles bought by you of the Kelford Coca-Cola Bottling Company that  
had any foreign substance in i t?"  The  defendant objected, and the ob- 
jection was sustained. Thereupon the plaintiff tendered other witnesses 
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who would hare  testified that  they wcli had found foreign substances 
in bottled coca-cola put u p  by defendant company some time '(nbout the 
time" plaintiff claimed to have been injured. 

'I'his testimony was excluded by tlle court. 
Five issues were submitted to the jury, the first being, ((Was the plairi- 

tiff' injured by the negligtwce of the defcnda~lt, :is allcged in the com- 
plaint ?" The jury answered this issue no, and did not answer any other 
issues. 

The  defendant tendered judgment upon the verdict. The  trial judge 
refnseti to  sign the judgment, and as a matter of law and not as a mat- 
ter of discretion, set aside the verdict becawe he was of the opinion that  
he had cornmittetl error in declining to admit evidence tendered by the 
plaintiff tending to show foreign substances found in other bottles sold 
by the defendant "at about the time" the plaintiff was njured. 

From the order of the tr ial  judge awarding a new t r i d ,  the defendant 
appealed. 

I T T .  W .  Rogers and Stanley Winborne for. plaintif 
Ii'insfon, Mattkezvs &. K c n ) ~ y  for defendant. 

BROGDEK, J. The question of law is th is :  Upon the trial of an action 
for damages for personal in jury  caused by shivered glass i n  n bottle of 
coca-cola, is it  competent upon the question of negligence to show that 
foreign substances were found in other bottles of beverage bottled and 
sold by the defendant '(at about the same tiime" plaintiti was in jured?  

'rhe rule of law governing tlie liability cf the nlanufacturer of foods 
and beverages to a consumer, for  in jury  occasioned by deleterious and 
harmful substance contained in such beverage, is  clearly stated in 
Criggrr v. Coca-Cola Rotf l ing Co., 179 S. TV., 155. Tht- Supreme Court 
of Tennessee in that case sa id :  "From a careful consideration of the 
sul~ject, and after mature thought, we arc of the opinion as follows: 
1. That  ont3 who preparcs and puts on the market, i n  bottles or sealed 
packages, foods, drugs, beverages, meclicine~;, or  articles inherently dan- 
gerous ones a high duty to the public, i n  the care and preparation of 
s u ~ h  commodities, and that  a liability will esist regardless of privity of 
c o ~ ~ t r a c t  to any one injured for a failure to properly safeguard and 
pc~-form that duty. 2. This liability is bawd on an om ssion of duty or 
an  act of negligence, and the may should be left open for the innocent to 
escape. I-Ionever esacting tlie duty or high the degree of care to furnish 
pure food, beverages and medicines, we believe with C'ooley, J., as ex- 
pressed in Brown 11 .  Marshall, supra, that  negligence is a necessary ele- 
r ~ e n t  in the right of action, and the better authorities have not gone so 
f a r  as to dispense with actual negligence as a prerequisite to tlie lia- 



bility. I n  fact, there is  no logical basis of liability for personal injury 
lrithout somr negligent act or on~iision." The authorities upon the sub- 
ject arc contained in the follo\r ing c a s e i  : Dclci\. c. V a n  Camp  Park illy 
C'o., 176 PIT. W.,  382, 17 A. L. R., 649; Hirvzingliurn Clzero-Cola Bottling 
Cyo. v. Clark, 89 Southern, 64, 17 A. L. R., 667; lt'inrlram X f g .  Co. c. 
noston Blacking Po.. 131 N. E., 454; 17 A. L. R., 669; Dail v. Z'aylor, 
151 K. C., 28-1, 65 S. E. ,  1101, 66 S. E., 1 3 3 ;  IT'rrrtl c. S P ~  Food ('o., 
1'71 N .  C., 33;  87 S. E., 958; ('nshlc-pll 2'. Hottling Co., 174 N. C.. 324.  
93 S.  E., 901; Grant c. Uot f l ing  Co.,  176 K. C., 256, 97 S. E., 27;  L a m b  
c. Boyles, 192 K. C., 542, 135 S .  E . ,  464; Gill 1.. Luntli S'!jsten~, 194 
S. C., 803, 139 S. E., 925. 

As the cause of action is ordi~iari ly based upo11 negligenc~, how call 
the nrgligmt act or omission establishing liability be prored?  I t  is set- 
tled law i n  this jurisdiction that  the principle of re%q ipsa loquitur does 
not apply to persolla1 in jury  occa~iolied by bursting bottlcs or froin eat- 
ing food alleged to be unmliolcsomc, or  for partaking of a bottled bevcr- 
age when there is no evidence tending to show negligence in  the prepara- 
tion of the food or beverage and no deletcrious or harmful substancc is 
found therein. Dail v .  Tay lor;  ('ash~cell v. Bottling Co.; Larnh 2.. 

Boyles. However, negligence may be inferred from relevant and perti- 
nent acts and circumstances. Thus, ill Fiizgerald v .  R. R., 141 N. C.. 
530, 57 S. E., 210, i t  was held tha t :  "Direct evidence of negligence is not 
required, but the same may be inferred from acts and attendant circum- 
stances; and if the facts proved establish the more reasonable probability 
that the defendant has been guilty of actionable negligence, the case 
cannot be withdrawn from the jury, though the possibility of acridcnt 
may arise on the evidence." 

The evidence offered by the defendant in the case a t  bar tended to 
show that  the defendant operktes a modern and up-to-date plant, but the 
plaintiff attempted to show that the defendant had placed upon the 
market "at about the time plaintiff was injured" bottles of coca-cola 
that  colitained foreign substances. This was a relevant circumstance 
upon the issue of negligence to be c.onsitlcret1 hy the jury together with 
all the other evidence in the case. I n  both the n a i l  and Cashwell cases, 
involving in jury  from the explosion of a bottle, this Court held that  it 
was competent to show the explosion of other bottles, placed upon thr 
market by the defendant, upon the question of ncgligcnce, and no sound 
reason occurs to us why the plaintiff should not be entitled to show as a 
circumstance to be considered by the jury that other bottles of the bever- 
age manufactured and sold by the defendant "at about the same time" 
plaintiff was injured, contained harmful substances. 

I n  Lamb c. Boyles, supra, "the testimony offered by the plaintiff as 
to other alleged arts of negligence on the part  of the defendant was held 
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not t o  be admissible a s  substantive evidence on t h e  first issue a n d  as  such 
i t  was accordingly excluded." I t  wil l  be observed, howl?ver, t h a t  there 
was n o  evidence of a n y  foreign mat te r  contained i n  t h e  ale  which t h e  
plaintiff d rank .  Negligence is  not  presumed f r o m  t h e  fac t  of i n j u r y  
alone i n  such cases, a n d  a s  i t  appeared i n  t h a t  case t h a t  n o  deleterious 
o r  h a r m f u l  ingredient o r  substance was  found  i n  t h e  beverage i t  followed 
a s  n logical conclusion t h a t  negligence could not  be  m f e r r e d  i n  t h e  
absence of such proof. T h e  fac t  t h a t  other  bottles might  have  contained 
h a r m f u l  substances was obviously n o  proof tha t  t h e  bottle furnished t o  
t h e  plaintiff contained a n y  h a r m f u l  o r  injur ious substance. 

Affirmed. 

IRENE STREET, ADMINISTRATRIX, v. ERSKINE-RAMSEY COAL COMPANY. 

(Filed 17 October, 1928.) 

1. Maater a n d  Servant-Liability of Master f o r  Injur ies  t o  Servant- 
Method of Work-Evidence. 

In  an action to recover damages for the negligent killing of plaintiff's 
intestate in the repairing of a n  "air course" in a coal mine, where there 
is evidence that the deceased met his death by a rock .falling upon him 
from the top of the course, while working under the direction of the 
defendant's superintendent in an unprotected place, evidence is compe- 
tent that it was the general and approved custom in such instances to 
"fore-pole" the work, and had this been done i t  mould have afforded pro- 
tection to  the intestate and the injury would not have occurred. 

2. E v i d e n c ~ E x p e r t  Testimony--Subjects of Expert  Tedirnona.. 
111 this case: Held,  evidence of one speaking from his; own knowledge 

and experience that "fore-poling" the work on a n  "air conrse" would have 
prevented the injury to the plaintiff's intestate, was not objectionable a s  
a nonespert opinion upon the facts of this case, or as  testifying upon the 
issue as  within the esclusire province of the jury to decide. 

3. Negligence--Acts a n d  Omissions Constituting Xegligencae-dl~ticipting 
In jur r .  

In  an action against the master for the negligent killing of plaintiff's 
intestate, an employee, i t  i S  not necessary that the particular injury re- 
sulting in the death could reasonably have been foreseen, if i t  is made to 
appear by the evidence that some injury would be likely to flow from the 
tort in suit. 

4. Maater a n d  Servant-Liability of Master f o r  Injur ies  to Servant-ds- 
sumption of Risk. 

In order for a n  employee to be barred of recovery by assuming the risk 
of a dangerous service, the danger must be so obvious ;and so imminent 
that  a man of ordinary prudence would not have continued to work under 
the conditions shown to have existed. 
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5. Trial-Reception of Evidence--Objections and Exceptions. 
Error of the trial court in admitting evidence may he currd by the 

later ad~nission of the same evidence without objection. 

APPEAL by defendant from S u m ,  J., and a jury, a t  March Term, 
1928, of CHATHAX. N O  error. 

The plaintiff was duly appointed and qualified as administratrix of 
her husband, Herbert Street. This actiou is for actionable iiegligei~cv. 
The plaintiff alleges that her intestate \?-as killed through the negligence 
of defendant while working i n  its coal mine near Gulf, N. C. 

The complaint alleges in  part : "That the plaintiff's intestate was, a 
day or so previous to his injury and death, working for the defendant in 
the main air  way, loading coal on cars which were operated in  its mine, 
which was the regular position occupied by the plaintiff's intestate; but 
on the date aforementioned the plaintiff's intestate was ordered to leave 
his regular position and to perform the duties aforesaid, under the im- 
mediate supervision and control of the said W. H. Hill, and not know- 
ing a t  the time of entering upon said duties in said air  course that i t  was 
in a dangerous, nor was he, prior to the performance of such duties, 
advised of its dangerous condition, but was required to work, by the 
said W. H. Hill, a t  a place which was unsafe for him and the other 
employees working a t  said place i11 said 'air course,' i n  all of said acts 
the defendant was negligent, and its said negligence was the proximate 
cause of the injury and death of the plaintiff's intestate. That the 
defendant was further negligent in that i t  failed and neglected to erect 
or construct a covering over the place where plaintiff's intestate was 
required to work, to prevent rock and dirt  frorn falling upon him while 
in the performance of his duties, in which act aforesaid, the defendant 
was negligent, and its said negligence was the proximate cause of the 
injury and death of the plaintiff's intestate." 

Defendant denied that i t  was guilty of any negligence, and set up tllr 
plea of assumption of risk and contributory negligence. 

The issues submitted to the jury and their answers thereto, were as 
follows : 

"1. Was the plaintiff's intestate injured and killed by the negligence 
of the defendant, as alleged in the complaint? Answer : Yes. 

('2. Did the plaintiff's intestate voluntarily assume the risk and danger 
of his employment as alleged in the answer? Answer : No. 

''3. Did the plaintiff's intestate by his own negligence contribute to 
his injury and death, as alleged in  the aiiswer? Answer: KO. 

"4. What  damage, if any, is the plaintiff entitled to recover of the 
defendant for the injury and death of the plaintiff's intestate? Answer: 
$3,500." 



The dcfc~idant made numerous esct.ption,j to certain evidence intro- 
duccd by plaintiff, and assigned cwors. The  material ones and facts 
bearing on same will be considered in the opinion. 

ITpon ~onc~lusioii of plaintiff's evidence, the defendant moved for judg- 
nlent as iu case of nonsuit. C. S., 567.  The motion mas overruled, de- 
fcntlant excepted. assigned error and appeal t~ l  to the Supreme Court. 

T I ' .  P .  l i o r f o n  and  D. L. Be71 f o r  p l a i n t i f .  
S ~ a ~ i ~ c l l  LP' X c P h ~ m o n  f o r  d e f e m l a n f .  

CLAHI~SOX,  J. Tlie charge of tliv court below is not in tlie ~ecord .  
The presumption is that the court below ch,arged the law applicable to 
the facts on all the issues. The  plaintiff's intestate, Herlwrt Street, mas 
nn employee in defendant's coal mine a t  Chlf, in Chatham County, 
s. . I Ie  had worked in the coal mine about eight years before lie was 
killcd about 14 -iugust, 1927. H e  was struck while working in the coal 
mine in the head by a falling rock the size of a man's hat, which broke 
into several pieces when i t  struck llinl, fracturing liis skull. H e  was 
struck about 3 o'clock on Saturday and died Sunday ewning following 
a t  4 o'clock. 

The plaintiff's intestate was ro rk ing  under the direc+ion of W. H .  
Ril l ,  superintendent of defendant's coal mine, who was liis boss. 111 

working in the tunnels in the coal niinr underground, i was nwessary 
to hare  mi ai?. couvse. The  air  course was thirteen fet t  widc. There 
TI as a break in it overlwad, and it was being repaired. Plaintiff's intes- 
tate \\--as working fixing the brace. aiding in timbering nld putting up 
the frnmenork under Hill's direction. T1ier.e was nothing o~cr l iead  to 
1) ro t~ct  l ~ i n i  fro111 anything that might fall from tlie top. Tlie air  course 
11ntl fallen ill, plaintiff's intestate wac. l~elpinp to pct i opwrtl 1117 c.0 

\ cl~itiltltion would come through. 
D c f e n d a ~ ~ t  co~nplains and assigns wror  to thc~ followin; questions allti 

: ~ ~ ~ s u c r s  of F i s h  Hol~iles. n itnesc. for l)laintiff, who testified, in part, as 
follows : "I lial-c been in  tlie mint, nork  for eighteen yclars. Half the 
tilntl on norli of the character TIerhert Street was t l o i ~ ~ g  in  the Erskine- 
Ramscy Mine ~vllcn injured. I n  I T v t  Virginia, Easi TTirginia and 
Sort11 Carolina. There n a s  21 falling in froni overlx~ad; they were 
loading traffic t l ~ t  n as falling in : ~ n d  timbering u p ;  setting legs on the 
sitlc and p i~t t ing  collars R C I ' O F ~ .  ( I ) .  1 l7hnf  is f h ~  q r u ~ r a '  and  a p p ~ o v c r l  
~icefirod of f lrof li.ir1d of w o ~ X . '  Q .  1T'haf is { h r  c ~ ~ s t o n l a ~ y  wa1y7/' L1. 111 
tuost of fltp pla( P C  I P J I P ~ P  J 1 1 ~ 1 1 . ~  11~1~n ( loiuq f h  i s  Xind o f  work ILY U S P  a 
x t  ,.rrrt rcl-c. o f  fr~w-l)oll,e q ,  or. rat-tailircq. Tlit~ tinlbvr would bc sct t r t ~ t  
o w r  the hole-the frnniework. The timber must be set as much as four 
or six feet ahead oyer the  timber^ for protwtion ores you under here 



~ ~ d i n g  the seco~ltl brace. you pol? ahead if you want to continue. Tha t  
is for protection until you erect another colurnn. We erect timber legs 
011 rach side of the wall and set out timber across the fore-pole across 
f'uur feet ahead anti six fcet ahenil for  the particular purpose of erecting 
:~notlwr colunul for protection. This  fore-poling is close, like that, 
light o v t ~  your l m d ,  and tlicn YOU can erect another colutnrl under the 
fort)-pol(, ncdroas like that, extendcd owr .  This notifies you of rock and 
tlirt. I t  nould not be sufficient as to s a w  n man, but it would notify 
:111(1 11 ro t (~ t  in that  Tmy. You can hear the dropping and get back. 
I)itft>rellt . i~ t . \  of tirnhcrs are u d .  Whether vou <*an nut a sufficient 
: r n ~ t ~ u ~ ~ t  of timber in  to protect against rock and dirt which might fall 
fr011~ above depends on how large it iq. I have setw rocks fall from 
abo\ t ,  ns  hip as this clrsk, or largcr than those table.. 0. H o x  ahout a 
r t j /  X trs hi,q (7s you t -  / / a t  1 . 1T7r11, i/cici i o ~ t l d  f ~ ~ r i ~ - l ~ o l i ~  i ~ , i o l r g h  , I tlz l n k ,  
/ ( I  / ~ r l i / ~ (  f that." 

, . 
. \ A  t o  thv first q111~tio11 :ill11 a~is\r .c~r:  1 1 i c t  p211c . i . n l  ~)i.i~ic.iplt~ is \vial1 .c,r- 

rletl i l l  this jurisdiction, 21s laid clown in I l icks  1 % .  X f y .  (lo.. 138 S. C., 
: ~ t  111). 325-6: "It is accepted law in Sort11 Carolina that an tmploper of 

-nl)ply them nit11 machinc~ry, implt~rncnts a11d :~ppli:~rlcr, renional~ly 
*aft% :li~tl suitable for t h r  work ill nliich they are c~ngapcd. and \llc11 
,i. . I IY :11)1ro\cd a11t1 in g111cral uit, ill 111:1nt< ni~tl p l a c ~  of lik(8 kill0 

cd~~~ploycr i. liot a guarnl~tor  of t l ~ r ~  w f ~ t y  of the place of nork  or of the 
111ac.1iiil~ry nu11 :rl)pliancei: of t11c \\ark; thr extent of it< duty to i t -  c n -  
ployws is to iec t h t  ordinnry ci1r1' an11 prnr1c1rc.r arc) esrrciserl, to tlic 
I utl that rlic 11l:ic~ 111 nhicll tlic nork  li to hr pclrforr~lccl nil11 tllc tool- 
nil11 app1iancc.s of the work may he safe for the workmen." 

It is the duty of the employer, in tht> ?wrcise of o r d i n a y  raicJ. to 
t'lirl~ibh all employer wit11 a r ~ a s o n a h l ~  safe place to work. This i. 
~.qprcially so ~vhere  the place is more or less dangerous. The employer 
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is not an insurer of the employee's safety. Before directing an employee 
to work in a place of more or less danger, i t  is the duty of the employer 
to use due care to see that the place is reasonably safe for the employee 
to perform his work. To do this, i t  is the duty of the employer to use 
such means and methods that are approved and in general use at  a place 
of like kind and character. 

The witness, Fisher Holmes, mas recalled by plaintiff and, without 
objection, testified as follows: "I went off the shift just before Herbert 
Street came on when he was hurt. I worked a t  the same place where 
Herbert Street was hurt-just before he was hurt. I arn familiar with 
the work that was being done, and the conditions in which it was being 
done. T h e  generally wed  and approved method of work is fore-poling. 
I t  was practical to fore-pole the W W J C  where Herbert wais injured. This 
would hava made i t  safe." 

McKinley Street, a witness for plaintiff, testified, without objection : 
"I have worked in the mine about seven years. I n  the Ramsey Mine, 
and in Virginia and West Virginia. I have had a little bit of experi- 
ence in repairing air courses and overhead work-not very much. At 
the time that Herbert was fixing the brace there! was nothing overhaad 
to p.otect h im from anything that might fa l l  f rom t h e  top. Foster 
Horton and Mr. Hill were there. Mr. Hill was superi ltendent of the 
mine at that time. He  gave instructions to Herbert and me as to where 
to work and what we were to do. He was also Herberl's boss. Q. At 
the time Herbert was hurt from falling rock, did you know whether he 
was doing what he had been told to do by Mr. Hi l l?  8 .  Yes, sir. H e  
was doing what he had been told to do." Recalled: "Q. Was there any- 
thing said by Mr. Hill about there being any danger in doing that work? 
A. No, sir, I do not know what Mr. Hill  said to Herbert Street about 
danger; he said nothing to me, and I did not hear him my anything to  
Herbert about the place or its dangerous condition. Q. Were you close 
together? A. Yes, sir, about as f a r  as over that table Four or five 
feet from him. Herbert's character and reputation for thrift, industry 
and work were good.'' 

Foster Horton, a witness for plaintiff, testified, wit tlout objection: 
"At the time Herbert Street was hurt we were timbering, putting up 
framework where we were working. There was nothirtg overhead to 
prevent anything from falling. The air course had fallen in and we 
were trying to open it up, get it opened up so ventilation would come 
through. . . . I was with Herbert Street when he was hurt. I am 
familiar with the method of fore-poling work of this kind. I t  was prac- 
tical to have forepoled this work where Herbert Street was injured. 
(Recross) They did fore-poling in this mine before. That is the only 
way they ever did work of this kind. I do not know how many times 
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I have done work like this. T h e y  zce7.e not fore-poling i t  this t ime,  and 
f h d  i s  the o n l y  safe way to  do it .  I have never worked in  any other 
mine." 

mre do not think the assignment of error can be sustained. The objec- 
tion was cured by testimony, unobjected to, that "The generally used 
and approved method of work of this kind is fore-poling." 

-Is to the other assignment of error: The witness Holmes was per- 
mitted, over objection, to give his opinion that "fore-poling" would have 
protected the employee against a rock "as big as your hat." We think 
this cannot be sustained. 

'Where an inference is so usual. natural. or instinctive as to accord 
with general experience, its statement is received as substantially one 
of a fact-part of the common stock of knowledge.'' 22 C. J., p. 530, 
citing numerous North Carolina cases. Brit t  v. R. R., 148 N. C., 37; 
K e p l e y  v. Kirk, 191 S. C., at  p. 694. Xor did it invade the province 
of the iurv. See IS'. c. C a w ,  ante. 129. " " 

I n  any event, it was waived by the evidence unobjected to. "This 
would have made it safe." "Nothing overhead to protect him from any- 
thing that might fall from the top." "That is the only safe way to do it." 

Quoting from Hicks' case, supra, at pp. 326-7, citing numerous au- 
thorities, i t  is said: "But where there has been no legislation, as in the - 
(*lass of cases we arc now considering, it has been declared in this State 
in several well considered decisions that where such employer of labor 
has been negligent in failing to supply his employees with appliances, 
tools, etc., reasonably safe and suitable for the work in which they are 
?ngaged and such as are approved and in general use, and such negli- 
gence is the prosimate cause of the injury to the employee, such injured 
employee shall not be barred of recovery by the fact that he works on 
in the presence of a known defect, even though he may be aware to some 
cxtent of the increased danger. To have such effect, that is to bring the 
knowledge of such observed conditions of increased hazard imputable to 
the master's negligence, into the class of ordinary risks which the em- 
ployee is said to assume, the danger must be obvious and so imminent 
that no man of ordinary prudence, and acting with such prudence, would 
iiicur the risk which the conditions disclose." M e d f o r d  v. Spinning Co., 
18s X. C., 125; Crisp v. Thread Xi l l s ,  189 X. C., 89 ;  Parker c. M f g .  
(lo.,  189 K. C., 275; Holeman c. Shipbuilding Co., 192 N .  C., 236: 
Ogle u. R. R., 195 S. C., 795. The matter is fully discussed in M a d d e n  
2 ' .  Chair Co., ant?, 122. 

I n  Jefferson 'L'. Raleigh, 194 lu'. C., at  p. 482, i t  is said: "It is not essen- 
tial that the particular injury could have been foreseen, but that some 
injury was likely to flow from the method used in performing the work. 
This principle of liability, first announced in Drum v. Millev, 135 N. C., 
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volume. Hall v. R i n e h a ~ f ,  192  K. C., 706." 

A n  interesting article appears  i n  t h e  Indus t r ia l  Engineering ( K e w  
T o r k )  describing dust  masks for workcrs. I t  i s  humauitarisul a n d  ill 
pa r t  says : "The numerous industr ies  i n  wllich worker:; perform their  
labor i n  atmospheres charged with unwholesome and  poisonous dusts or 
gases will  be interested i n  a device developed by  the Federal  B u r e a u  of 
Mines, which serves al l  the  purposes of a hat ,  and  a t  t h e  same t ime  
intercepts the  dangerous dust  particles tha t  would otherwise penetrate  
the lungs of the  wearer. W h e n  the  device is worn by  rriners, i t  should 
tend t o  ease t h e  blow of a n y  dislodged piece of rock t h a t  might  tumble 
down upon  the  head of t h e  worker." 

W e  th ink  the court  below was correct i n  overruling deft2ndant's motion 
f o r  judgment  a s  ill case of nonsuit.  W e  find 

N o  error .  

W. N. O'SEAL v. WAKE COUXTY, COUNTY BOARD OE' EDUCATIOX, 
A N D  STATE ISSURBSCE DERAIITMEST. 

(Filed 17 October, 1928.) 

1. Mwiiciprtl Co~.porations-Gorrrnmcntal Powt~rs and Flinrtions in Gen- 
eral-Counties. 

A county is a body politic t~nd  corporate to exercise a s  an agei~t  for the 
State only such powerr :IS :ire 1)rtwribetl by statute and thost. which a re  
necessarily implied therefrom by law, esstsntial to the esercise of the 
lwvrrs  sltecific.tt11y c#o~~ferrrtl .  c'. S., 12'90, 1291. 1297. 

2. Municipal Corporations-Contracts-Counl ies. 
I t  is csseiitinl that a counts to eserc3ise the powers to contract must act 

through its county commissioners as  a lmtly convened in legal session, 
regularly adjourned or special, and, as  a rule, authorized meetings are  
prerequisite to corporate action, which should be based upon deliberate 
conference and intelligent discussion of propxed measurts. 

3. Same. 
The commissioners of a county are  without authority, :onstitutional or 

statutory, to enter into a joint meeting with other State governmental 
:igencies functioning as  entirely separate departments respectively of the 
county and the State, and therein make a binding corporate contract by 
the adoption of a joint verbal agreement to pledge the faith and credit 
of tlle county for its pnrt in the payment for the eniploylarnt of R person 
to render service in the capacity of a detective to determine and procure 
evidence against those who have committed a criminal olfense. 
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4. Same. 
Where the period of employment under an alleged valid contract of the 

county is left indefinite, the presumption is that the time thereof is to be 
reasonable, and a period of six years, extending beyond the time for 
which the members have been elected to their oftice, is held to he unrea- 
sonable, and not within the contemplation of the couuty commssiouers 
who are alleged to have made thc contract in behalf o f  the county :I+ i t< 
corporate obligation. 

3. Stat-Claims against t h e  Stat-Consent to  be  Suerl--Obligations of 
Contract. 

The withdrawal by statute of the right of the Iu\ur;~nce ('ommissioner 
to use certain funds, derived b ~ -  license tax, for the investigation of fires 
dots not impair a vested right prohibited by the Constitution, and there- 
after a snit by a citizen under a cor~tr:ict made for that purpose is a suit 
against the State without xuthority or consent of the Stntr, and callnot bc 
maintained in the Supcrior Court. Const., Art. IV, see. 9 

6. Iiisnrance - Control and Regulation - Insurance C'oinmibsionc~ - 
Statutes. 

Where a section of a revenue act xllowin:: tlic Insur:~nrc ('ommi*sioner 
the use of a 1)ortion of the insurance licclnce t n ~  in the l~reventiou of fires 
is omitted from a later act, and the collection of s~ich tnx is transferred 
to the Iterenut? I)epartment, tlic effect is tlie nithdrawnl of this power 
from the Insurance Commissioner. 

- 1 r ~ ~ a r .  by  plaintiff f r o m  C ~ n n r n ~ r ,  J., a t  March  Tcrnl ,  1928, of 
~ V - A  I< E . 

S u i t  t o  recorer  damages f o r  alleged breach of contract.  T h e  plaintiff 
allegm tha t  i n  the  ear ly p a r t  of 1021 a n  outbreak of lawlessness occnrreil 
i n  N e w  Liglit Township, resulting i n  t h e  burn ing  of a church and 
sereral  resitlences and schoolliousr~, ant1 that  on 9 May,  1921, the dc- 
fendants  held a joint meeting i n  t h e  courthouse i n  Wake  County in  
which "it was agreed to ask the plaintiff to obtain rr idcnce against the 
part ies  gui l ty  of said burnings," and  tha t  onc-third of the plaintiff'< 
('salary" should be paid by  Wake County, onr- third 137 tllc County 
Board of E J u r a t i o n  of W a k c  County, and one-third by  the  Insurance 
Department  of tlic S ta te  of Y o r t h  Carolina. H e  alleges t h a t  the de- 
f c ~ i d a n t s  agrccd to make 110 record of their  action. ant1 that  on 3 Jniir., 
1927, the contract was acknowledged i n  thc  following paper  : 

T h i s  is t o  cer t i fy tliat we, tlie undcrsignrd, did, i n  May,  1921, du ly  
appoint  TV. S. O'K(,al t o  act a4 sprcial  tlctt~ctirc, i l l  o b t a i ~ l i ~ ~ q  i , ~ i t l t ~ n c e  
against  tlie par t?  o r  par t ies  con~iccted x i t h  the burn ing  of Sears'  School- 
liousr, S tory  H i l l  Schoolhouse and West  G r o w  Church,  and Sunr i se  
L i h r a r ~ .  a ~ i d  tliat no no11hl par- wit1 O 'Scnl  a f a i r  q l a r y  f o r  I i i s  \ ( , I \ -  
ices. I t  war nndc~r.toot1 at  thc~ tinio of tilt‘ a p p o i ~ ~ t m c ~ ~ t  tha t  no record 
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of the appointment should be made, as this might h i d e r  the work as 
detective. I t  was also understood that the board of tlducation would 
pay one-third of the salary allowed said O'Seal, the county commis- 
sioners one-third, and Mr. Stacey Wade, in behalf of thc Statr, one-third. 

This 3 June, 1927. 
N. Y. GULLEY, 
If. B. CHAMBLEE, 
R. P. JOKES, 
0. L. RAY, M.D., 
E .  T. SCARBOROUGH, 
H. D. RAND, 
STACEY W. WADE, 

Insurance (!ommissioner. 

Witness: W. J. SIMPSON, J.P., to all names 
except the first and last ones." 

I t  is further alleged that for six years the plaintiff gave his time to 
the performance of his agreement; that the guilty parties were con- 
victed, and that he is entitled to recover for his serl-.ces the sum of 
$9,000. 

The county board of education filed an answer anll the other de- 
fendants demurred to the complaint. The demurrers were sustained and 
the plaintiff excepted and appealed. 

Mills & iMills for plaintiff. 
Leroy L.  Mmsey for Wake County. 
Attorney-General Brummitt  and Assistami Attorney-Ge~eral i iash for 

Insurance Department. 

ADARIS, J. The demurrers admit the complaint, but deny its suffi- 
ciency in law to constitute a cause of action. Sandlin v. Wilmington, 
185 N. C., 257. 

Wake County demurs on the ground that it is sued in its corporate 
capacity, and that there is no allegation in the complaint of a corporate 
contract; or, differently expressed, that the cause of action, if a sufficient 
cause is alleged, is against individuals and not against the county as n 

corporate entity. 
I n  North Carolina every county is a body politic and corporate; it 

may exercise the powers which are prescribed by statute ,md those which 
are necessarily implied by law, and no others; and these powers can be 
exercised only by the board of cornmissioners or in pursuance of a reso- 
lution which it adopts. C. S., 1290, 1291, 1297; Dare 1 ) .  Currituck, 95 
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S. C., 189; Manuel v. Comrs., 98 N.  C., 9. The implied powers are 
such as are necessarily or reasonably implied from those expressly 
granted or such as are essential to the exercise of those which are ex- 
pressly conferred. 

A county makes its contracts through the agency of its board of com- 
missioners; but to make a contract which shall be binding upon the 
county the board must act as a body convened in  legal session, regular, 
adjourned, or special. A contract made by members composing the 
board when acting in their individual and not in  their corporate capacity 
while assembled in  a lawful meeting is not the contract of the county. 
As a rule authorized meetings are prerequisite to corporate action based 
upon deliberate conference and intelligent discussion of proposed meas- 
ures. 7 R . C . L . , 9 4 1 ; 1 5 C . J . , 4 6 0 ; 4 3 C . J . , 4 9 7 ; P . & F . R . R y . C 0 .  
P. Comrs. of -4nderson County, 16 Kan., 302; Rirkland 1 . .  S t a f ~ ,  86 
Fla., 84. The principle applies to corporations generally, and by the 
fbxpress terms of our statute, as stated above, every county is a corporate 
body. C. S., 1290; Duke v. Xarkham.  105 N .  C'., 131; Hill 1 . .  R. R., 143 
S. C., 539; Euerett c. Staton, 192 N.  C., 216. 

I t  is alleged in  the complaint that the contract on which the plaintiff 
relies was made a t  a joint meeting of the defendants and, notwithstand- 
ing the direction given in  C. S., 1309, that no record of the proceedings 
mas kept. Counties exercise only such general supervision and control 
of county affairs as may be prescribed by law. Const., Art. VII ,  sec. 2. 
We find no constitutional or statutory provision which authorizes or 
empowers a board of county commissioners to enter into a joint meeting 
r i t h  other agencies functioning as entirely separate departments re- 
qpectively of the county and the State, and thereby to makc n bindi~lg 
corporate contract by the adoption of a joint verbal agreement to pledge 
the fai th and credit of the county. 

There is another point. The duration of the alleged agreement is 
indefinite. The proposed remuneration is referred to in  the complaint 
a s  a salary;  and although no time was suggested within which the scrv- 
ices should be performed, or for how many years the "salary" should be 
paid, the plaintiff, after the lapse of six years, says that  he is entitled to 
nine thousand dollars. Whether the board of commissioners had the 
legal right to make a contract of this kind potentially operating beyond 
their term of office and into the term of a succeeding board is a question 
involving serious doubt. The rule as to such contracts is not inflexible, 
but the prevailing opinion seems to be that the members of the board of 
county commissioners cannot contract in reference to matters which are 
personal to their successors. Picket Pub. Co. v. County Commissioners, 
12 Anno. Cas., 986, note; 29 L. R. A. (N. S.), 656, note. When the 
time of performance is indefinite, the contract may mean that perform- 
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ante is to be continued for a reasonable time, or that  the time was left 
indefinite xvitli the expectation that  the parties might continue perform- 
ance as long as they pleased, or that  they would subsequently settle that 
term of the promise. 1 Willistou on Contracts, see. 38. In the last two 
conti~igmcies the mattcr would be personal to a succeeding board. But  
a t  :11137 rate, i t  was manifestly not within the contemplation of the par- 
ties that the allcged contract should con ti nu^ in effect for a long term of 
ycars. Our  co~iclusion is that  the agreenient n.as not enforceable against 
the county of R a k e ,  and for this reason that there was no error in sus- 
taining i ts  demurrer. 

r 7 I h c  demurrer of the Insurauce Depar t~nent  prtwiits other questio~ls : 
\Vhethcr the action is iigainst tlie Stat(, and. if yo, whc t l i~ r  the State has 
givc.11 its consent to be sued. 

Tllc Eleventh Anxnclrnent of t h  Federal Constitntiol~ proriclw that 
tlw judicial p o w r  of the IJnited Statrxs shall not estenc to any suit in 
Inn- or equity coni~~iellred or prosecuted against olic Stntc by citizen. of 
another State, or by citizens or subjects of ,my foreigli Statc. I11 chon- 
itruing the ,hlentirlie~lt tlie Supreme Court of the United States has said 
t l ~ t  it  did not in terms prohibit suits by incliriduals against the States, 
but declared that  the Co11stituti61l should not be construed to import 
any power to uuthorize the bringing of such kuits, and th: t a suit against 
a State by one of its o ~ l i  citizrus, the State not Iinviilg co~lsentetl to be 
sued, is unknor$n to and forbidden by the law, as much so as suits against 
a State by ritizciis of another State of the Union, or b~ citizpns or sub- 
jects of foreign States. l l a n s  T .  Loz~isitrna, 134 U. s., 1, i l ,  33 Law Ed., 
$42, 946; Fifts  I ? .  *If( Qhee, 172 LT. S., 516, 624, 43 Law Ed., 535, 540. 

111 Cn).pr)~fcr c .  R. R., 184 X. c., 400, it was s a i d :  "The principle i~ 
firmly cstahlislird that  n State cannot be sued in its ow11 courts or else- 
!\hew nnlcsss i t  has csprcssly consentetl to such suit. cwcpt ill (.,tse- 
authorized by *\rticle S T  of thc Constitution of the Unitrtl States, 01% by 
wliltl p ro~ i s ion  in thr  State C'onstitutio~l represented, for c~samplc, by 
.\rticle I V ,  swtiou 0,  of the Con~t i tu t ion  of North Carolina. I n  Herr ,  
1 . .  . I  14.tr~1w.s. 20 Ho~rar t l ,  527, ' I Y t r ) t c ~ y .  ('. J. .  said : ' I t  i i  ail c~stablislicd 
principle of jl~risprntlenec. in all ci~il izei l  nations that the sorereign 
canllot be sued in its own ronrts, or in any other. w i t h ~ ~ t  it7 C O I I S C ~ I ~  

allti pmnission:  but it may, if i t  thinks proper, waivc this pririlege 
and permit itself to be 1n:idc a defendant in a suit by individuals, or by 
aliothcr Statc. ,\r~cI ni: this pcrrnission is  altogetlicr ~ o l u n t a r y  on thc 
part of the eolereignty, i t  fo1lon.s that it 111:iy prescribe thr  trrms anti 
cotditions on which it consents to be sued, and the rnanucr in which the 
w i t  shall be conducted, and may witlldraw its consent wl~encrcr it lnay 
suppose that justire to the public requires it.' " C'h~ntical Co. 11. Board 
( ~ f  . ! g r i cu l t~o . e ,  111 S. C.. 135;  I l l o o d ~ j  1..  R f a t ~  Prison, 15:s S. C., 12. 
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*Is the plaintiff's claim against the I n s u r a n c ~  Department (C. S., 
6263) \ \as i n  effect a claim against tlit. State the Superior Court had no 
jurisdiction unless the State had given its consent to be sued; the 
Supreme Court has original juriitliction to hear claims against tlie State 
antl to r e n d ~ r  rrcornmendatory decisions. Constitution, -1rt. IT, src. 9. 
IIatl the State given its consent to be sued d 

At the tirne the agreement is said to have been made the Insurance 
Corninissioner \\--as autliorizcd to uw t l ~ r  license tax im~osecl  ~ p o n  fire 
insurance companies for the purpose of investigating fires arid payitlg 
wr ta in  rxpenses, including those of detectives and officers. C'. S., 6075. 
The  Revrinue ,Ir t  of 1921 ~~rovicletl that so much of tlicj licctisc fee? 

used by the Insilrance Cornniis~ioner for the pre\ention of fire waste 
and acridents. Pub.  L a u s  1921, ch. 34, scc. 67. This section was 
omitted from tlie Revenue Act of 1927, and in consequence the Insurance 
Comrni~sioncr could not tliert3aftcr cspcntl tlip licensr, tax for any pur- 
pow. l'uhlic L a u ~  1927, ch. SO, scc. 20s. Under ('. S.. 6268, no sum 
mulll b t  uicd for t l ~ c  l)urpo-;c, indic~atctl without tht, prcrious approval 
of thv (hi  (~11or .  J I o r c ~ o ~  cJr ill 1925 the (kner:il A iww~l ) ly  (~-tablisli(d 2111 

esccutirr butigct system ant1 provided that  every State departnicnt 
sliould operate under an appropriation antl that  no m o w y  qhould be tliy- 
h r s e t l  from tlic S tu t t  Treasury rxcept as provitlctl by the act. Public 
Laws 1923, ch. 59, secs. 5, 17. At tlie same session tlic duties of thc. 
Insurarlce ('onlnlissionrr nit11 respect to licenws, taxes, etc., were trans- 
ferred to the R e v e ~ ~ u e  13epartrnent (Public Lan s 1925, cli. 1.56, wc. 5 ) .  
ant1 the a1)propriation made in 1927 for the fire prcmer~tion bureau of 
tht, Insura~icc' I>epart~lir~nt \\:is to be tli~burietl nnt1c.r t h e  1mtlgt.t y i t c m .  
Public Laws 1927, ell. 79. Tlie plaintiff's action n-as iustitutetl 011 

23 SI)ecniber, 1927. : ~ n d  at that time tlic, Iniurancc Cornmi~~ ionc r  had 110 

authority to make paynimt even if tlie agreement liatl bccli ralid, and 
no fund out of which payment coul~l  h  made. The  action, tlicn, was 21 

w i t  against the Sta tc ;  u ~ ~ t l  if section 6075 should be construcil as an 
implied consent to be sucd, the c o n w ~ t  was aftcrnartls n i t l i d r a ~ v ~  
before suit was brought: and nitlidran a1 of consent was not objection- 
ablc on thr  ground that it i~npai red  the obligation of 2t contract. This i.: 
clearly pointed out in R e r i s  1 % .  Ali.hnnsas, 20 I-Ioward, 327,  15 Law Ed., 
991, and in  Snzitl~ v. Rrcwr ,  178 U. S., 436, 44 Law Ed., 1140. 

Tlic snlwquent certific.ation by th r  Insurance Comn~issioner and by 
members of tlic board of cornmissioners and of the eouli t ,~ board of edu- 
cation did not validate an  agreement which could not originally have 
been enforced. I n  sustaining the demurrer of Insurance Departmeut 
thrrc was 110 error. The  judgment of the Superior Court is 

,iffirmetl. 
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STATE OE' XORTH CAROLIXA o s  THE RELATION OF THE CORPORATION 
COMMISSION v. SOUTHERS RAILWAY COMPANY, SEABOARD AIR 
LINE RAILWAY COMPAST, ASD SORFOLK S0UTHF:RN RAIT,ROhI) 
COMPANY. 

(Filed 17 October, 1928.) 

1. Statutmonstruction-Remedial Statutt?s-Corporation Commission 
-Railroads. 

Where a State commission is created with jurisdiction over railroad 
companies operating within the State, the statute will be construed lib- 
erally to effectuate its purposes and to advance the remedy contemplated 
by the General Assembly. 

2. Railro-Control a n d  Regulation-Stations-Corporation Commis- 
sion. 

Under the provisions of C. S., 1041, 1042, the Corporation Commission 
of this State has the power to require railroad companies subject to its 
jurisdiction, which have constructed or maintained a union passenger 
station in a city or town of the State, to construct or equip a new union 
passenger station in such city or town upon its finding that  the present 
station is inadequate. 

3. Corporation CommissionJurisdiction-Appeal-Superior Courts. 
The jurisdiction of the Corporation Commission is original, to  be exer- 

cised either upon its own motion or upon petition of i~~te res ted  parties, 
and only parties whose property rights may be affected hare  the right to 
appeal to the Superior Court, C. S., 1097, and the jurisdiction of that court 
is derivative. 

4. Courts--Superior Courts-Appeals f rom Orders of Camyoration Com- 
mission. 

The appeal of those who are not parties to the proceedings before the 
Corporation Commission should be dismissed in the Superior Court for 
want of jurisdiction. 

5. Same. 
On appeal from an order of the Corporation Commission to compel rail- 

road companies to submit plans for a new union depot on account of the 
inadequacy of the existing one, the Superior Court has jurisdiction to try 
and determine both issues of law and issues of fact aril~ing upon excep- 
tions taken by the appellant during the hearing before the Commission, 
and the trial as  to the facts a t  issue is d e  ~zovo. 

6. Corporation CommissionJurisdiction-Railroads. 
Where three railroad companies use a union station in a city in con- 

nection with the operation of their railroads, two as  owners, and the other 
a s  lessee of a fourth road, it  is not jurisdictional before the Corporation 
Commission or the Superior Court on appeal that  in the proceedinqs 
before the Corporatioil Commission to compel them to build and maintain 
an adequate station, that the lessor railroad be a party, but it is not error 
for the trial judge to order that  the lessor road be made a party and the 
cause proceeded with therein. 
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APPEAL by defendants from order of Cranmei,, J., at Second April 
Civil Term, 1928, of WAKE. Appeal dismissed. 

This proceeding was begun by petition filed with the Corporation Com- 
mission of North Carolina, on 15 November, 1926. The 
were the City of Raleigh and others; the respondents are Southern 
Railway Company, Seaboard Air Line Railway Company, and Norfolk 
Southern Railroad Company. Each of the respondents is engaged in 
business in North Carolina as a common carrier of passengers and 
freight. Each enters the city of Raleigh with its railroad. The re- 
spondents maintain and use in the conduct of their business as common 
carriers of passengers, a Union Passenger Station in the city of Raleigh. 

I t  is alleged in the petition in this proceeding that said rnion Pas- 
senger Station and its facilities are ('totally inadequate, unsafe, unsani- 
tary and unsightly." Petitioners pray that respondents be required by 
order of the Corporation Commission to construct and equip an adequ:ltc 
Union Passenger Station in  the city of Raleigh. 

After a hearing, upon facts found by the Corporation Commission. 
from evidence offered by both petitioners and respondents, t h ~  following 
order was made by the Commission on 31 August, 1927: 

"It is ordered that the Southern Railway Company, the Seaboard Air 
Line Railway Company and the Norfolk Southern Railroad Company 
file with the Corporation Commission within ninety days from this date 
plans for a new and adequate Union Passenger Station to be erected in 
the city of Raleigh, upon either of the sites indicated in its findings 
herein made." 

Exceptions to this order were duly filed by the respondents. There- 
after, upon a further hearing of this proceeding, the following order mas 
made by the Corporation Commission on 6 January, 1928 : 

"It is ordered that the exceptions filed by the respondents in this pro- 
ceeding be, and they are hereby overruled, and that the order of the 
Commission of 31 August, 1927, be and i t  is hereby amended by extend- 
ing the time fixed therein for the filing of plans and specifications for a 
new and adequate Union Passenger Station in Raleigh to ninety days 
from the date of this order." 

Each of the respondents appealed from this order to the Superior 
Court of Wake County, and thereafter filed exceptions to said order in 
accordance with the provisions of C. S., 1097 et seq. The appeal came 
on for hearing in said Superior Court at  Second April Civil Term, 
1928, before Cranmer, J., and a jury. At said hearing the petition of the 
City of Raleigh and others to the Corporation Commission, the answers 
of the respondents to said petition, and the orders of the Corporation 
Commission, together with the exceptions and assignments of error based 
thereon were read to the court and jury. 
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The court found as a fact, froin admissions made a t  the hearing by 
counsel for  the State of North Carolina on the relation of the Corpora- 
tion Commission, that  the title to the present Union Passenger Station 
and appurtenant properties in Raleigh, in held, one-third undivided 
interest therein by the Southern Railway Company, one- third undivided 
interest therein by the Seaboard A l i r  Line Railway Company, and one- 
third undivided interest therein by the North Carolina Railroad Com- 
pany;  and that  the one-third undivided interest in said TJnion Passenger 
Station of the said North Carolina Railroad Company is leased by said 
company to defendants herein, the Southern Railway Company and the 
Seaboard Air  Line Railway Company. The defendant, Norfolk South- 
ern Railroad, enters the said 'C'nion Passenger Station at Raleigh, and 
uses the same and its facilities under a rental agreement with its co- 
defendants. 

Upon the above findings, defendants moved that  thi3 proceeding be 
dismissed, for  want of jurisdiction, in that  the North Cerolina Railroad 
Company was a necessary and indispei~sat~le party to the proceediilg 
before the Corporation Commission; that  in the absencj of said North 
Carolina Railroad Company as a respondent, the Corporation Commis- 
sion was without jurisdiction of the subjec~t-matter of the petitiou ill 
this proceeding, which is now in  the Superior Court upon appeal, as 
provided by statute, from the order of said Commission. The motion 
was denied, and defendants excepted. 

Thereupon the following order was made by Judge Cranmer : 
"This cause coming on to be heard before his Honor, E. H. Cranmer, 

and a jury, and i t  appearing to the court that  the North Carolina Rail- 
road Company is a necessary party defendant to this action, it is hereby 
ordered, adjudged and decreed that  the North Carolina Railroad Com- 
pany be and is hereby made a party defendant and service of this order 
is hereby directed to be made upon said No141 Carolina Railroad Com- 
pany, together with a copy of original petition and copy of order of 
Corporation Commission, dated 31 August, 1927, and the said North 
Carolina Railroad Company is to have thirty days from the service of 
this order in which to answer." Defendants excepted to this order. 

From the foregoing order of Judge Cranmer, defendants appealed to 
the Supreme Court. 

.1 f f o ~ n c y - C r ' c u e ~ d  I l ~ u n z m i f t ,  -2ssis fanf  rl f forney-General Si lcr ,  and 
I .  dl. I lai lcy,  Counsel for Corpornf ion Comtnissio,~;  d l l l e ~ t  L. Cox and 
J .  Jl. Bro~c,qh f o n ,  C o u w c l  f o ~  CYif,y of Raleigh,  for plainf ;f. 

.John B. fI?yde, S n ~ i f h  CE Joynev,  S idney  S Alderman,  C.  P. Re!l,tolds, 
TI'. F .  R o r l v t a , ~ ,  R. S. Simms and .Ilurvay Allen for defendan fs .  
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COXNOR, J. The  sole question presented for decision by this appeal is  
whether or  not the Superior Court of Wake County had jurisdiction of 
this proceeding, which mas pending therein on appeal of defendants 
from the order of the Corporation Commission of Kor th  Carolina. Fo r  
the purposes of this decision, i t  is conceded that  the Corporation Commis- 
sion has the power, by virtue of the provisions of C. S., 1041 and C. S.. 
1042, to  require railroad companies, subject t o  i ts  jurisdiction, which 
have constructed or which maintain a Union Passenger Station in  a city 
or town of this State, to construct and equip a new Union Passenger 
Station in such city or town, upon its finding that  the present station is  
inadequate. These statutes should be construed liberally in order to 
effectuate their purposes and to advance the remedy contemplated by 
the General Assembly, when the statutes were enacted. Dewey 2). R. R., 
142 N. C., 392, 55 S. E., 292. 

The  jurisdiction of the Corporation Commission, with respect to the 
construction of passenger stations, is original; i t  may be exercised by 
said Commission, either upon its own motion, or  upon petition of in- 
terested parties. From all decisions made by the said Commission, in 
the exercise of its jurisdiction, any party affected thereby may appeal 
to the Superior Court, C. S., 1097. The right of appeal, conferred by 
statute, is limited, however, to a party to the proceeding; for purposes of 
appeal, those who have no property or proprietary rights which are or 
niay be affected by orders of the Commission, are not parties to the pro- 
ceeding, and have no right to appeal from such orders to the Superior 
Court. 1111 appeal by persous who are not parties to the proceeding 
before the Corporation Commission will be dismissed by the Superior 
Court, for the reason that  said court acquires no jurisdiction by such 
appeal. Corp. Corn .  c .  R. R., 170 S. C., 560, S7 S. E., 753. 

Upon appeal by a party to a proceeding before the Corporation Conl- 
mission from an  order made therein, the Superior Court has jurisdiction 
to t ry  and determine both issues of law and issues of fact, duly presented 
by assignments of error based upon excrptiolis duly taken by the appel- 
lant during the h ~ a r i n g  before the Corporation Commission. The trial 
of such issues by the Superior Court is de noco.  S. v. R. R., 161 N. C., 
270, 76 S.  E., 554. I t s  jurisdiction, with respect to the tr ial  of such 
issurs, is t lc r i~at ive  aud not original, and therefore if the Corporation 
Corumission was without jurisdiction of the proceeding in which the 
order was made, from which the appeal was taken, because of the absence 
of a necessary party, or upon any other ground, the Superior Court is 
likevisr without jurisdiction, and the proceeding pending therein, upon 
appeal, should be dismissed by said court. The  principle upon which 
an appeal from a court of a justice of the peace to the Superior Court, 

13-106 
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which may be taken from a judgment in an action of which the former 
court has original jurisdiction, and the latter court only appellate juris- 
diction, although the trial in  the latter court is de novo, is dismissed 
for want of original jurisdiction in the justice's court, is applicable to 
an appeal from the Corporation Commission to the Supel-ior Court. This 
principle is stated in Ha21 o. Artis, 186 W. C., 105, 119 S.  E., 901, as 
follows: "There is a general rule, frequently approved in our decisions, 
that if an inferior court or tribunal has no jurisdictioi~ of a cause, an 
appeal from its decision confers no jurisdiction upon the appellate 
court." See cases cited in the opinion of .4dams, J .  'This rule is not 
applicable to appeals pending in the Superior Court from orders or de- 
cisions of the clerk in matters of which he has original jurisdiction. 
C. S., 637. 

I t  appears from the record in this appeal that the North Carolina 
Railroad Company ovns a one-third undivided interest in the Union 
Passenger Station now maintained in the city of Raleigh, and that its 
interest in  said station is leased to the defendants, Southern Railway 
Company and Seaboard Air Line Railway Company, the owners of the 
remaining two-thirds interest. Both said lessees were respondents in 
this proceeding which was begun before the Corporatim Commission; 
they are defendants in the proceeding which has been docketed, on their 
appeal, in  the Superior Court. The North Carolina R a h o a d  Company, 
having leased its railroad, which enters the city of Raleigh, and other 
property owned by it, to the Southern Railway Company, is not now 
operating said railroad, except through its lessee, as a common carrier. 
I t  is not a necessary party to this proceeding for purposes of jurisdic- 
tion, either as a respondent before the Corporation Commission, or as 
a defendant in the Superior Court. The jurisdiction of the Corpora- 
tion Commission of the proceeding instituted before siiid Commission, 
by the petition of the City of Raleigh and others is nol. affected by the 
absence of the North Carolina Railroad Clompany as a respondent to 
said petition, or as a party to said proceeding. 

Even if the said North Carolina Railroad Company was operating its 
railroad as a common carrier, a t  the time the petition was filed before 
the Corporation Commission, i t  could not be held, under the statute, to 
be a necessary party to the proceeding instituted by the filing of said 
petition. The statute provides that "the Commission is empowered and 
directed to require, when practicable, and when the necessities of the 
case, in  their judgment require, any two or more railroads which now or 
hereafter may enter any city or town, to have one common or Union 
Passenger Depot for the security, accommodation and convenience of 
the traveling public, and to unite in the joint undertaking and expense of 
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erecting, constructing and maintaining such Union Passenger Depot, 
commensurate with the business and revenue of such railroad com- 
panies or corporations, on such terms, regulations, provisions and condi- 
tions as the Commission may prescribe.'' C. S., 1042. Where more 
than two railroads enter a city or town, it is not required by the statute 
that all the companies or corporations operating said railroads shall be 
required to have one common or Union Passenger Station; any two of 
such companies may be required by the Corporation Commission to 
erect, construct and maintain a common or Union Passenger Station in 
such city or town. The Corporation Commission is not without juris- 
diction of a proceeding with respect to the erection, construction and 
maintenance of a Union Passenger Station, in a city or town, because 
one or more railroad companies entering such city or town are not made 
parties to the proceeding. The presence of two or more railroad com- 
panies as parties is sufficient for purposes of jurisdiction. 

I n  the instant case, the North Carolina Railroad Company owns an 
interest in the site on which the Corporation Commission may order a 
Union Station to be erected. I f  the orders of the Corporation Commis- 
sion, dated 31 August, 1926, and 6 January, 1928, are sustained upon 
the trial in  the Superior Court, and a further order is made directing 
that a new Union Passenger Station be erected on said site, rather than 
on the other site indicated in the findings of the Commission, the North 
Carolina Railroad Company may then be heard as to the terms and 
conditions upon which the station shall be erected, constructed and main- 
tained. I f  the Commission shall order a new Union Passenger Station 
to be erected on the other site, the rights of the North Carolina Railroad 
Company, as an owner, and of the defendants as owners and lessees of 
the present station, may be fully protected by the Commission, which, 
under the statute, has full and ample power to prescribe the terms and 
conditions upon which a passenger station shall be erected, constructed 
and maintained. 

The jurisdiction of the Superior Court of Wake County to proceed 
with the trial of the issues arising upon the record in this cause is not 
affected by the order that the North Carolina Railroad Company be 
made a party defendant in this proceeding. This appeal from said 
order is 

Dismissed. 
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MADA BOSWELL r .  TOWX OF TABOR. 

(Filed 17 October, 192s.) 

011 appeal, the presumption of law is in favor of the 2orrectness of the 
charge given below when it is not contnine'd in  the rccoid. 

2. Trial-Taking Case or Question from Jury-Sonsuit. 
A motion as of nonsuit upon evidence in  a personal illjury suit against 

an incorporated town where there is evidence tending to show that the 
plaintiff was aware of on obstruction al1ty:etl to have caused the injury, 
but did !lot think of i t  nt the> tiliic tlirrcwf, tllr light t ~ ,  tlic 1)l:ict' being 
obstructed by the town, iij properly tlt~liietl witlrr tht.  f a ~ . t s  of this caw. 

APPEAL by defendant from Cranmev, J., at  Llugust Term, 1928, of 
COLUMBUS. N o  error. 

This is an action for actionable negligence, brought by plaintiff against 
defendant. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Was plaintiff injured by the defendant's negligence, as alleged in 
the complaint ? Answer : Yes. 

"2. Did the plaintiff by her own negligence contribure to her injury, 
as alleged in the answer ? Answer : No. 

"3. What  damage, if any, is plaintiff entitled to revover? Answer : 
$500." 

I t  is admitted by counsel for the defendant that  c1a.m was properly 
filed in  writing with the commissioners of the town of Tabor, and that  
payment thereof was refused. 

19. L. Lyolt for plaintiff. 
Tucker & Proctor far defendant. 

PER CURIAM. The charge of the court below is not in  the record. 
The presumption is that the court below charged the law applicable to 
the facts on all the issues. At the close of' plaintiff's evidence, the de- 
fendant made a motion for judgn~e~ l t  as in case of nonamit. C. S., 567. 

The defendant's statement of the questions involved is as follows: 
"The questions involved in this appeal are whether or not upon all of 
the plaintiff's uncontradicted evidence (none offered by defendant) the 
court erred in  not dismissing the action as of nonsuit, arid further in not 
directing a verdict upon each issue in  favor of the defendant. The  plain- 
tiff's evidence is  that  the chief of police of rhe town of 'Tabor with some 
men moved a certain house against the plaintiff's bakery shop, in order 
to make room for paving certain sidewalks; that a sill used in  moving 
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said house was left projecting and resting upon the back step of plain- 
tiff's shop; that  both the plaintiff and her husband saw the house moved, 
saw the sill left there, used the steps by stumbling over the sill and said 
nothing about i t  nor made any complaint to any one; that  after dark 
only four days after the sill had been left there, plaintiff having for- 
gotten the sill m s  there, was injured by catching her toe thereon as she 
was going out the steps after dark, there being no light to see by." 

I t  was also in  evidence that  "The people paring the street had taken 
clown the front steps, and the only way we had to get in and out was a 
side-door. . . . I t  mas our only way of ingress and egress to  the 
11-oodyayd and toilet. . . . After they put this house up  against ours 
there was no may of lighting that  space without a lantern. Before they 
mored Mr. Chestnut's house there was a light that  shone between us and 
thc Chestnut house, but when they moved JLr. Chestnut's house they  cut 
off that light." 

From a careful reading of the testimony, as  appears in the record, we 
cannot hold that  the court below was in  error. The  case is  analogous to 
Tinsley .t.. C i f y  of Winston-Salem, 192 N. C., 597. I n  law we find 

XO error. 

THE WRIGHT COMPANY, Jsc., v. T. A. GREEN ET AL. 

(Filed 17 October, 192%) 

bccount, Action on-Verification and Proof of Debt. 
111 an action upon account by a mercantile corporation, the verification 

of the complaint containing an itemized statement of goods sold and de- 
livered, made by the secretary of the corporation, raises a prima facie 
case under the provisions of C. S., 1789. 

APPEAL by defendant, T. A. Green, from Stack, J., a t  April Term, 
1928, of NEW HANOVER. NO error. 

Action upon an  account. The  issue submitted to the jury was an- 
swered as follows : 

"In what amount, if any, is the defendant, T .  A. Green, indebted to 
the plaintiff? Answer : $283.79, with interest from 23 September, 
1926." 

F rom judgment on the verdict defendant appealed to the Supreme 
Court. 

Isaac C.  Wright for plaintiff. 
Bryan d2 Campbell and George L. Peschau for defendant. 
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PER CURIAM. We find no error on this appeal. Tht! verification at- 
tached to the statement of account offered in evidence b;g the plaintiff is 
signed by the secretary and assistant treasurer of plaintiff, a corpora- 
tion. H e  swears that the statement of account is just and true, and that 
the account is for goods sold and delivered by plaintiff i;o defendant. I t  
does not appear therein that the verification is made solely from the 
books of plaintiff, and without personal knowledge of affiant. The items 
of the account appear from separate invoices attached to the statement. 
The verified itemized statement of account was properly admitted as 
prima faoie evidence tending to sustain the allegation in the complaint 
that plaintiff sold and delivered to defendant the goods described therein, 
and that there is now due plaintiff by defendant the sum demanded. 
C. S., 1789. 

Assignments of error based upon exceptions to the exclusion of oral 
evidence offered by defendant, and to the instructions of the court in the 
charge to the jury cannot be sustained. The relation of defendants, T. ,I. 
Green and I r a  W. Hewitt, under the written agreement between them, 
with respect to the operation of the Wilmington Hotel, (3s correctly con- 
strued by the court, was that of partners. The judgment is affirmed. 
There is 

No error. 
- 

STATE OF NORTH CAROLINA ON RELATION OF THE BOARD OF COMMIS- 
SIONERS OF BRUNSWICK COUNTY v. THE BANK O F  SO'LJTHPORT, PEO- 
PLES UNITED BANK, RECENER OF THE BANK OF SOUTHPORT, THE 
COMMERCIAL NATIONAL BANK, C. L. WILLIAMS, RECEIVER OF THE 

COMMERCIAL SATIOKAL BANK, ET AL. 

(Filed 24 October, 1928.) 

1. Banks and Banking-National Banks--Ultra Vires Acts. 
The effect of an ultra vires act of a national bank is to be determined 

by the decisions of the Federal Supreme Court, which hold that a n  ultrn 
vires act is void as being without the power of a corporation, and that 
ratification cannot affect the limitations of this power. 

2. Sam-BondtiPrincipal and Surety-Banks Acting a s  County Treas- 
urer. 

The act of a national bank in signing as surety t11e bond given b~ 
another bank acting as county financial agent, chapter 262, Public-Local 
Laws 1925, is ultra vires and void. 

3. Sam-Recovery of Property Given Under Ultra Tires Contract. 
The doctrine that where a corporation does a n  ultra wives and void 

act the party parting with money or property on the faith of the unlawful 
contract may recover it back or be compensated therefor does not arise 
upon suit against a national bank as surety on the bond of another bank 
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acting as financial agent of a county where the consideration for becom- 
ing surety is a deposit of part of the county funds, for the reason that the 
national bank receives no money or groperty from the county, but the 
bank, the principal on the bond, has n valid claim against the receirer of 
the national hank for the amount so deposited with it. 

APPEAL by plaintiff from Sinclair, J., at June Term, 1928, of BRUNS- 
WICK. Affirmed. 

Action on two certain bonds executed by the Bank of Southport, as 
principal, and the Commercial National Bank, and others, as sureties. 

The Bank of Southport, prior to its insolvency, Tvas financial agent 
of Brunswick County. As such financial agent the said bank executed 
and delirered the bonds sued on in this action, in compliance with 
statutory requirements. Chapter 262, Public-Local Laws 1915. At the 
date of its adjudication as insolrent, and of the appointment of de- 
fendant, Peoples United Bank, as its receiver, the said Bank of South- 
port, as such financial agent, owed to Brunswick County the sum of 
$180,241.00, for which sum i t  was liable under the terms of said bonds. 
Default has been made upon said bonds by the failure of said Bank of 
Southport, as principal, to account to the board of commissioners of 
Brunswick County for said sum of money. 

The Commercial National Bank of Wilmington, S. C., by its presi- 
dent and cashier and secretary, executed said bonds as one of the sure- 
ties thereon. Thereafter, the said Coniniercial Sational Bank was 
declared to be insolvent by the Comptroller of tlir Curreiicy, who there- 
upon appointed the defendant, C. L. Williams, as receiver of said Com- 
mercial National Bank. The said defendant, C. L. Williams, is now 
engaged in  the performance of his duties as such receiver. 

Pursuant to an agreement had and entered into by and between the 
Bank of Southport and the Commercial National Bank, prior to the 
execution of said bonds by the said Commercial National Bank, and in 
consideration therefor, the Bank of Southport deposited some part of 
the money which came into its hands as financial agent of Brunswick 
County, with the said Commercial National Bank of Wilmington, N. C. 

The defendant, C. L. Williams, receiver of the Commercial National 
Bank, has refused to allow the claim of the relator, the board of com- 
missioners of Brunswick County, against said bank, on account of its 
alleged liability as surety on said bonds, upon the ground that the execu- 
tion of said bonds by the Commercial National Bank, as surety, was 
ultra wires. 

I n  its complaint in this action, plaintiff prays judgment that it 
recover of defendants the sum of $180,241.00, with interest and costs, 
and that the defendant, C. L. Williams, receiver of the Commercial 
National Bank, be ordered and directed to allow its claim against said 
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bank for said sum, to the end that relator may receive dividends thereon 
to be declared out of the assets of said bank, and paid by said receiver 
to i t  as a creditor of said bank, and for other relief. 

The defendants, the Commercial National Bank, and C. L. Williams, 
receiver of said bank, demurred to the complaint filed in this action, in 
which the facts are alleged as hereinbefore set out. The grounds for 
the demurrer are:  

1. For that the facts alleged in  the complaint are not sufficient to 
constitute a cause of action in favor of plaintiff and ~lgainst these de- 
fendants. 

2. For that the execution of said bonds by the Commercial National 
Bank, as surety thereon, was ultra wires, and that the benefit received 
by said bank from deposits made with i t  by the Bank of Southport, 
principal in said bonds, mas not sufficient to authorize said Commercial 
Bank to execute said bonds, as surety, or to render said bank liable on 
said bonds for any sum of money whatever, upon default of the prin- 
cipal. 

From judgment sustaining the demurrer plaintiff appealed to the 
Supreme Court. 

Robert Mr. Davis and Bryan & Campbell for plaintiff. 
J .  0. C a w  for Comme~cial ATational Bank and C. 1;. Williams, Re- 

ceiver. 

CONNOR, J. The principle that a corporation may lawfully exercise 
only those powers, which are expressly conferred upon i t  by its charter. 
or by the laws in force in the jurisdiction where it was organized, or 
which are incidental to the exercise of suvh express powers, has been 
uniformly and consistently applied by the Fupreme Court of the United 
States to corporations or associations organized undw the National 
Bank Act, U. S. Comp. Stat., 1918, see. 9657 et seq. 

In  Central Transportation Co. v. Pullman's Palace Car Po., 139 
U. S., 24, 35 L. Ed., 55, after a full and exhaustive rebriew of authori- 
tative decisions, pertinent to the question involved, Gray, J., saps : "The 
clear result of these decisions may be summc.d up thus : The charter of a 
corporation, read in the light of any general lams, which are applicable. 
is the measure of its powers, arid the enumeration of those powers inipliee 
the exclusion of all others not fairly incidental. A11 contracts made by 
a corporation beyond the scope of those powers are unlawful and void, 
and no action can be maintained upon them in the courts, and this up011 
three distinct grounds: the obligation of eyery one contracting with a 
corporation to take notice of the legal limits of its powers; the interest 
of the stockholders, not to be subjected to risks vhich they have never 



S. (2.1 F A L L  TERM, 1928. 201 

undertaken; and above all, the interest of the public, that  the corpora- 
tion shall not t r a ~ ~ s c e n d  the poners col~fcrretl upon it by la\\  ." 

With respect to the validity of a contract entered into by a corpora- 
tion, beyond the scope of its powers, express or implied, the learned 
Just ice further says: "-1 contract of a corporation, which is d f r a  vires, 
in the prop-er sense, that  is  to say, outside the object of its creation as 
defined in the law of its organization, and therefore beyond the powers 
conferred upon i t  by the Legislature, is not voidable only, but wholly 
void, and of no  legal effect. The  objection to the contract is, not merely 
that  the corporation ought not to have made it, but that  i t  could not 
make it. The  contract cannot be ratified by either party, because it 
could not have been authorized by either. N o  performance on either 
side can give the unlawful contract any validity, or  be the foundation of 
any right of action upon it. When a corporation is  acting within the 
general scope of the powers conferred upon i t  by the Legislature, the cor- 
poration, as  well as persons contracting with it, may be estopped to  
deny that  i t  has complied with the lcgal formalities which are pre- 
requisites to its existence or to its action, because such requisites might 
in fact have been complied with. But  when the contract is beyond the 
powers conferred upon i t  by existing laws, neither the corporation nor 
the other party to  the contract can be estopped, by assenting to it, or  by 
acting upon it, to show that  i t  was prohibited by those laws." 

There is  conflict i n  the decisions of the courts upon the cluestion as to 
whether a defense in  an  action against a corporation, based upon a plea 
on the par t  of the corporation that  the contract was ultra wires, mill be 
sustained under any and all circumstances. Many courts hold that  the 
plea will not prevail, whether interposed for or  against a corporation, 
when i t  would be inequitable or unjust to allow it, as where the party 
seeking to enforce performance of the contract, has performed on his 
part, and the other party has receirrd the benefit of such performance. 
Some courts, on the other hand, including the Supreme cour t  of the 
Vnited States, hold that  an ultra v ims  contract is  void, as being beyond 
the powers conferred upon the corporation, and that  as a rule no action 
can be maintained upon it. Tiffany on Banks and Banking, p. 290. I t  
is important, therefore, to bear i n  mind that the strict view of the doc- 
trine of ultra viras, as declared by the Slipreme Court of the United 
States, governs the contracts of national banks, for the reason that such 
banks are organized under and carry on business pursuant to a Federal 
statute. See Thompson v. A~af ional  Rank, 146 U. S., 240, 36 L. Ed., 956. 

With  respect to the power of a national bank to render itself liablt. 
upon a contract of suretyship for another, in Nerchamts Bank v. Baird, 
160 Fed., 642, i t  is said: national bank may warrant the title to  
property i t  conveys, or become liable as an endorser, or  guarantor of 
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notes or other obligations which it rediscounts or sells because to do so 
is incidental to the business it is authorized to transact, and to the dis- 
position of property it has lawfully acquired. But i t  c a n ~ ~ o t  1e11tl i t *  
credit to another by bccomi~tg surety, endorser or guarantor for 11i111. 

I t  caili~ot for tlic accorninodatioi~ of another rndorse his note or eual.- 
antee the performance of obligations in whic.11 it has no interest. Such 
an act is an adventure beyond the confines of its cliartei, and, when its 
true character is known, no rights grow out of it, though it has taken on 
in part the garb of a lawful transaction. Commercial ,Tational Rank c.  
Pirie, 27 C.  C. A., 171, 82 Fed., 799; Boloen c. Seedles Sational Bank.  
36 C. C. A., 553, 94 Fed., 925, ibid., 87 Fed., 430. An act that is void 
because beyond the power of a national bank cannot be made good by 
estoppel. Mccormick v .  Narlcet Sutio?zal Bank,  165 U .  S., 41, 41 L. Ed., 
817; California National Bank 21. Kennedy, 167 U .  S., 362, 42 L. Ed., 
198." 

Conceding that the law with respect to a contract made and entered 
into by a corporation, ultra vires, is as declared in Central Transports.- 
tion Co. v. Pullman's Palace Car Co., supra, in Citizens Celtfrnl 
~li'ational Bank v. Appleton, 216 G. S., 195, 54 L. Ed., 4-43, Harlan, J., 
quotes with approval from the opinion of Gray, J., in  that case as 
follows: "A contract ultra vires being unlawful and void, not because 
it is in  itself immoral, but because the corporation, by thlz law of its cre- 
ation, is incapable of making it, the courts, while refusing to maintain 
any action upon the unlawful contract, have always striven to do justice 
between the parties, so far as could be done consistently ~ i t h  adherence 
to law, by permitting property or money parted with on the faith of the 
unlawful contract, to be recovered back or compensation to be made 
for it. I n  such case, however, the action is not maintained upon the 
unlawful contract, nor according to its terms, but on an implied con- 
tract of the defendant to return, br ,  failing to do that, to make compen- 
sation for, property or nione-y which it has 110 right to w t i i i ~ ~ .  To 
maintain such au action is not to affirm, but to disaffirm the 11111awfnl 
contract." 

This just and equitable principle is not applicable upon the facts 
alleged in the complaint in the instant case. The cause of action alleged 
in the complaint is upon the bonds. The Comnlercial National Bank of 
Wilmington cannot be held liable on said bonds, for its execution of said 
bonds, as surety, was ultra wires. The said h'ational Bank receired de- 
posits from the Bank of Southport, in  fulfillment of the agreement had 
and entered into between them. The amount of the sums deposited pur- 
suant to this agreement does not appear from the allegations of-the 
oomplaint. Nor does it appear therein that the Commercial National 
Bank, a t  the date of its insolvency, on-ed any part of the sums deposited 
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with it, pursuant to the agreement, to the Bank of Southport. The 
benefit, if any, which the Commercial National Bank received from the 
execution of the bonds, as surety, upon the facts alleged in the complaint, 
was not sufficient to invoke the principle that, notwithstanding a con- 
tract by a corporation is ultra vires, the corporation will not be per- 
mitted to retain property or money which it received by reason of the 
unlawful contract. The Commercial National Bank received no money 
or property from the obligee in the bond; it received only money de- 
posited with i t  by the Bank of Southport, the principal in said bonds. 
The said bank has a valid claim against the receiver of the Commercial 
National Bank for the balance due, if any, on account of said deposits. 
The relator, the board of commissioners of Brunswick County, has a valid 
claim against the Bank of Southport for the amount due to Brunswick 
County by said bank as its financial agent. I t  is entitled to dividends 
upon this claim, to be paid by the receiver of said Bank of Southport out 
of assets in its hands, as the same may be declared. To permit the 
relator to recover i n  this action against the Commercial National Bank, 
and its receiver, would not be just or equitable to the creditors of said 
bank or of the Bank of Southport. Nor can such recovery be permitted 
under the law applicable to national banks as declared by the Supreme 
Court of the United States. 

There was no error in the judgment sustaining the demurrer to the 
complaint. The judgment is in accordance with the authorities, and is 
therefore 

Bffirmed. 

J. F. BCTLER r. GREENSBORO F I R E  AND INSURASCE COMPANY. 

(Filed 24 October, 1928.) 

Jury-Competency of Jurors, Challengm and Objections-Challenges to 
the Poll for Cause. 

Where a judgment is set aside for surprise and excusable neglect, and 
a new trial awarded in the Superior Court, and the same jury which gave 
a verdict in the first trial is empaneled, the party against whom the 
original verdict was rendered has a right to challenge each juror thereon 
as a principal challenge for cause as a matter of law, and upon the 
refusal of the trial court to allow such challenge a new trial will be 
awarded in the Supreme Court. Challenges for principal cause and 
challenges to the favor distinguished by ADAMS, J. 

APPEAL by defendant from Simlair, J., at April Term, 1928, of 
C O L ~ ~ L B U S .  
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On 16 Piovember, 1925, the defc l~dai~t  issued a policy of fire insurance 
on certain property of the plaintiff for the sum of $1,500. The policy 
was delivered to the plaintiff, the prenliuin was paid in ,~dvaiicc for two 
years, and while the policy was in forve and effect a building belonging 
to the plaintiff was destroyed by firc. Tlie total loss is alleged to have 
been $4,000, and it is admitted that the policy was issued in the sum of 
$1,800. The direct controversy betveen the parties n a s  whether the 
policy of insurance covered the particular property that  had been 
burned. The case was tried in  the a1)sence of defendant's counsel and 
the jury returned a verdict that  the house mhich had been burned wa. 
covered by the p o l i c ~  and that the plaintiff was entitled to recover 
$1,800 with interest from 23 January,  1927. Judgment was given upon 
thc verdict, and thereafter defendant's counsel moved to set aside the 
vcrdict for surprise and excusable neglect. The motion mas allowed, 
: ~ n d  the case was thereupon again called fol trial, and over defendant's 
objection i t  was tried by the jury which had previously tried the case 
in  the absence of the defendant's counsel. The defendant challenged the 
array and also the individual jurors on the ground that  they had pre- 
~viously determined the issue between the plaintiff and the defendant. 
Thc peremptory challenges were exhausted, and exception was entered to 
the ruling that  the other jurors were competent. 

The greater number of jurors said upon examination that they would 
not enter upon the trial with a clear, unbiased mind as they had done 
whcn the case was first called for trial, and that  i t  would take a great 
deal of evidence to remove the impression already made on their minds. 
They answered further that  notwithstanding the impression previously 
made they could hear the evidence and render an iinpartlal verdict with- 
out being influenced by what they had heard on the previous trial, and 
that they could enter upon the consideration of the case with an  open 
mind and make up  their verdict upon the evidence uninfluenced by what 
they had heard. Thereupon the court held the several jurors to be com- 
petclnt. The  defendant excepted. The issues were again answered for 
the plaintiff. Judgment mas given upon the ~rerdict an1  the defendant 
cscepted and appealed upon error assigned. 

I'azuell cC. Lewis and  E. S. Toon for p la in t i f .  
Ilerbert M c C f l a ~ n m y  ap~d I .  C.  Wright f o ~  defendant. 

XDAMS, J. The two general divisions of challenges are to the ar ray  
and to the polls. At common law the office of selecting 4 1  jury was com- 
mitted to the sheriff, and his partiality, or "unindifferenc,v," was the 
usual ground on which the ar ray  was challenged. Under our practice a 
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challenge to the array is generally allowed ~ h e l l  partiality 01. miscon- 
duct of the summoning officer is brought to the attention of the court, 
or: where in making out the jury list a mandatory statute is disregarded, 
or where some fatal irregularity is shown. 1 Thompson on Trials, ch. 
3, sec. 31; 8. T .  Jfuiydz, 60 X. C., 129; S. c.  Haywood,  73 N .  C., 437; 
S. u. &Iartin, 82 X. C., 572; 8. v. Speaks,  94 X. C., 865; 8. c .  H e m l e y ,  
ibid., 1021; N o o ~ * e  v. Guano Co., 130 IT. C., 229. There mas no error 
in overruling the challenge to the array, but the other exceptions present 
a more serious question. 

Challenges to the polls are peremptory and for cause. Those for 
cause were subdivided at  common law into four classes: p-ropter honoris 
respecturn., out of respect of rank or honor; propter defecturn, on 
account of some defect; propter del ictwn,  on account of crime; and 
propter ai fectum, on account of affection or prejudice. 4 Bl., 332: 
S. v. L e v y ,  187 N. C., 581. Not with the first three classes, but with the 
fourth only are we now concerned. 

Challenges propter a f e c t u m  are either principal challenges, that is, 
challenges for principal cause, or challenges to the favor. I n  the event 
of a challenge to the favor the finding as a fact by the trial judge that a 
juror is or is not indifferent is not reviewable on appeal. The theory is 
this: An opinion finally or fully made up and expressed is a cause of 
principal challenge as a matter of law; but an imperfect or hypothetical 
opinion, or one based only on rumor or report is not cause for principal 
challenge, but for challenge to the favor. S. v. Ell ington,  29 N.  C., 61; 
S. v. Dove, 32 S. C., 469; 8. v. Bone,  52 K. C., 121; S. v. Collins, 70 
N. C., 241; S. v. Kilgore, 93 N .  C., 533; 8. v. Potts ,  100 N.  C., 457; 
S. v. Bohanom, 142 N.  C., 695; S. v. Banner .  149 K. C., 519. An opinion, 
however, which is based upon rumor or hypothesis is entirely different 
from an opinion formed by jurors who h a w  been duly empaneled and 
have returned a verdict upon the testinlo113 of witnesses, although the 
evidence was not contradicted and the hearing was ex parte. I n  this 
event the opinion of the jurors is cause for principal challenge. This is 
the law as declared in S. v. Benton,  19 K. C., 196, 218, in which it is 
said: "Challenges for indifferency are all in one sense because of favor, 
'propter  afiecfum,'  but they are distinguished by the law into two sorts, 
either those working a principal challenge for favor, or those inducing 
or concluding to the favor. These two sorts sometimes approach each 
other so closely that it is difficult to draw the line between them; but in 
contemplation of law, a distinct line of discrimination does exist. The 
former are said to be because of express favor, or favor apparent, and 
embrace all those matters which, being shorn or admitted, warrant the 
conclusion of law, without regard to the actual fact, that the person 
challenged is not indifferent. Thus, if the person challenged be of kin- 
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dred to one of the parties, the law presumeth that he doth favor his 
kinsman. So if he hath before given a verdict on the rjame matter for 
one of the parties, or hath been an arbitrator thereon, at the nomination 
of one of the parties, and treated with him thereof; or if he be his 
servant, or his tenant, liable to his distress, the law itself sees unin- 
differency, and requires no triers to find it." 

The statement in Baker v. Harris, 60 N. C., 271, is that counsel for 
the plaintiff challenged all the jurors (the original panel) for the reason 
that they had tried the case of Goodmain v. Harris (the Eame defendant) 
for the same act, and had given a verdict for the defendant. The wit- 
nesses who testified in Goodman's case were to be examined again and 
others were to be offered. Each juror said he could givg the plaintiff a 
fair and impartial trial. Thereupon the judge ordered the jury to be 
empaneled and a verdict was returned for the defendant. I n  granting a 
new trial the Court said: "According to the explanation in Joy's treatise 
on the subject, a principal challenge under the head propte; affecturn 
is where there is express malice or express favor, and irg a judgment of 
law, either without act on the part of the proffered juror or a judgment 
of law upon his act. Upon the cause assigned in  the record before us, 
viz., the act of trying as a juror the former case (the facts being con- 
ceded), the law draws a conclusion as to his fitness or unfitness. Hence, , , 
the cause is one for principal challenge which, in the court below, 
involves questions of law, and is subject to be reviewed in this Court. 
Sehorn v. Williams, 51 N. C., 575, presents questions of challenge to a 
juror. I t  was a plain case of principal challenge, and is an authority 
on the point here stated, if any were needed." 

The jurors who returned the first verdict in the case before us were 
disqualified to serve on the second trial and for this reason the defendant 
is entitled to another hearing. 

New trial. 

HATTIE HOWARD a s ~  AMOS HOWARD, HER HUSRASD, v. MARSHALL 
FAISON, ADMINISTRATOR, ET AL. 

(Filed 24 October, 1928.) 

Executors and Administrators - Actions - Evidence of Relationship of 
Heir. 

Upon the issue as to whether the plaintiff was the half sister of the 
intestate and therefore entitled to a distributive share of the estate, testi- 
mony of one, in a position to know, that the deceased and the father of 
the plaintiff affirmed and regarded themselves to be father and son, is 
competent evidence upon the issue. 
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CIVIL ICTIOK, before Gvady, J., at  Spring Terni. 192S, of P a x ~ r c o .  

C' .  L. Daniels. R. O'Haru and Guion  LC. Guion for pla/ntitF 
%. T'. Rnzi~ls, TT'. H .  Lee and F .  C'. B~. imon for defendant. 

BROGDEN, J. Lewis B. Williams, a iiegro preacher, clie(1 intestate in  
1925. The defendant is his administrator. The deceased left a wife. 
but no children. The plaintiff, Hatt ie Howard, claims that she is a 
half sister of the deceased, and as iucli entitlrrl to a d i q t r i h t ~ r e  -1iarr~ of 
his estate. 

The e~idence  tended to show that the father of the plaintiff was a 
slave named Israel Williams or Nullins, who, before the Civil War, had 
married a woman, presumably named Joanna. During the Civil T a r  
Israel was sold a i d  the family separated. Thereafter Israel married 
"Vandy" and had by her one child named Hattie, who is the plaintiff i n  
this action. Lewis Williams, the deceased, \\as preaching on one occa- 
sion a t  Bryant's Chapel in Jones County. During the course of his 
qermon he remarked "that he had never seen his father. H i s  mother 
told him his father n a s  sold during the C i d  War." Thereupon Israel 
Williams, father of the plaintiff, who was in  the congregation, asked 
the preacher, "What was your mother's name?" and the preacher replied, 
"Joanna." Israel then exclaimed, "I am your father." 

An old negro man, 97 years of age, who was present, testified as fol- 
lows: "The old man (Israel) kept looking at him (Lewis Williams), 
and when he found out he was his son they like to broke up the church. 
They run together so and kept a-hugging, and he (Israel)  said that naq 
his first wife's son." 

The jury was doubtless impressed with the dramatic reunioil of these 
simple souls. The issue submitted to the jury was: "Is Hatt ie Howard 
the half sister of Lewis Williams as alleged in  the complaint?" This 
issue was answered in the affirmative. Exceptions were addressed to the 
judge's charge upon the theory that certain ilistructioris given the jury 
constituted an  expression of opinion upon the weight of the evidence, 
but an  examination of the entire charge discloses that the case was fairly 
presented and correct principles of law applied. "Ancestry, relation- 
ship and descent are  questions which are scarcely susceptible of proof 
except by what has been said about them by persons in a position to 
know, not so much the actual kinship one person bore to another, as the 
kinship which one person said he bore to another, or which one person 
was reputed to bear to another." Rollins v .  Wicker, 154 N. C., 559, 70 
S. E., 934. 

There is one expression in  the testimony which ought not to be lost 
from the literature of the world. An old negro testified that  the plain- 
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C ~ o w s  Co. 21. JONES. 

tiff had contracted smallpox some years ago and that after that time 
"she was never so solid in her head." I t  does not appear how "solid" 
plaintiff was in her head before the ravages of the diseasl:. At all events, 
while plaintiff might not hare been "solid" in her head at  the time of 
the trial, she mas apparently "solid" with the jury. 

Affirmed. 

STASDARD CROWK COMPAST, Isc . ,  r. HARRY E. JOSES, TRADING 
as JOSES BOTTLISG WORKS. 

(Filed 24 October, 1928.) 

1. Appeal and Erro-Review-Findings of Fact. 
Findings of fact by a referee and approved by the trial judge, sup- 

ported by any competent evidence, are not reviewable on appeal to the 
Supreme Court. 

2. Evidence--Par01 or Extrinsic Evidence Affecting Wri t ingdra l  Agree- 
ment of Contract. 

Where a letter ordering goods specifies the number and kind or the 
articles, and is accepted by the seller's letter, it may be ~hown by the pur- 
chaser in the seller's action to recover the contract pri,:e, that the order 
was based upon a previous verbal contract that the goods were to be paid 
for only as and when ordered, as an unwritten and uncontradictory part 
of the entire contract. 

3. Cuatoms and UeageeEvidence Thereof-Contracts. 
An observed custom prevailing at  the time of the sale and delivery of 

goods may be shown by par01 as an unwritten part of a. contract the law 
does not require to be in writing, when not contradictcry of the written 
part. 

CIVIL ACTION, before Townsend, J., at Chambers, August Term, 1928, 
of WARE. 

Plaintiff sued the defendant for the purchase price of certain crowns 
manufactured by the plaintiff and sold to him for use in bottling soft 
drinks. The defendant denied that there was an unconditional contract 
for the purchase of crowns and thereupon the cause was, duly committed 
to a referee as provided by law. Sf te r  hearing the ewdence and argu- 
ment of counsel the referee found certain facts and based thereon certain 
conclusions of law. 

The pertinent findings of fact were as follows: " ( 6 )  Early in January, 
1920, an agreement was entered into by plaintiff, through said Edward T. 
Fleming as secretary-treasurer of said company, and the defendant, in 
Washington, D. C., whereby, for the convenience and benefit of the plain- 
tiff, the defendant was to place with plaintiff an order for a number of 
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gross of crowns to be made u p  specially' with the understanding and 
stipulation that the defendant would not be required to accept or pay 
for same except as said crowns might be ordered out by the defendant, 
and such crowns so accepted by the defendant were to be billed him at 
market price when shipped, and pursuant to and as a part of said con- 
tract the defendant sent to said Fleming the following letter, to wit: 
Standard Crown Company, Philadelphia, Pa. Gentlemen: Make me up 
in stock for shipment when ordered: 5,000 gross My-Coca Crowns. 
5,000 gross Smile Crowns. 2,500 gross Root Beer Crowns. 2,500 gross 
Golden Rod Ginger Ale Crowns. We want these crowns made up 
Special with Jones Bot. Wks. on the top and Raleigh, N. C., at the 
bottom. Thanking you for your prompt attention. Yours very respect- 
fully, Jones Bot. Wks. Harry E. Jones. Enclosed find sample Golden 
Rod Ginger Ale Crown. Leave off the lithia compound." 

The plaintiff, by letter written by said Fleming, replied as follows. 
to wit : "26 Jan., 1920. Jones Bottling Works, Raleigh, K. C. Gentle- 
men: Your letter of the 12th inst. ordering 5,000 gross My-Coca crowns, 
5,000 gross Smile crowns. 2,500 gross root beer crowns. 2,500 gross 
Golden Rod Ginger Ale crowns received and we note that you want all 
these made up with 'Jones Bottling Works, Raleigh, N. C.' appearing 
on the crowns. We have already proceeded with this order and as soon 
as they are ready we will notify you in order that you may commence 
ordering out against this stock. With the writer's kind personal regards, 
and thanking you for this business, we are, Yours very truly, Standard 
Crown Company, Inc. (signed) Sec. & Treas." 

The aforesaid letter and reply were part of the aforesaid par01 con- 
tract and agreement between said parties. 

"(9) There was, in January, 1920, and thereafter a well recognized 
custom and practice of the trade, known to the defendant at  the time of 
the execution of his contract with the plaintiff, that a customer would 
pay to the seller three cents per gross for obsolete crowns made up for 
such customer and not ordered out, and the plaintiff under his interpre- 
tation of the letter (Exhibit B) was authorized to specially decorate 
15,000 gross of crowns, and thereafter shipped the defendant a total of 
7,150 gross, leaving 7,850 gross on hand at 3 cents per gross, amounting 
to $235.00 in which said sum defendant is further indebted to the plain- 
tiff ." 

Upon the foregoing findings of fact the referee found that the defend- 
ant was indebted to the plaintiff in the sum of $783.48 with interest from 
3 October, 1927, on the principal sum of $647.00, and the costs of the 
action. 

Both parties filed exceptions to the evidence, and the plaintiff filed 
exceptions to the findings of fact and conclusions of law made by the 

14-196 
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referee. Thereupon the question was submitted to the judge, who 
entered judgment approving and adopting the finding of fact and con- 
clusions of law contained in the report of the referee. 

From judgment in accordance with the report of the referee, the 
plaintiff appealed. 

Barzoick (e. Leach fov plaintiff. 
It'm. B. Jones and J .  S.  &fin for defendant. 

BROQDEX, J. "It is settled by all the decisions on the subject, with 
none to the contrary, that the findings of fact, made Ey a referee and 
approved by the trial judge, are not subject to review on appeal, if they 
are supported by any competent evidence." Kenney v. Hotel Co., 194 
N. C., 44, 138 S. E., 349. 

The qukstion, therefore, is whether or not there mas evidence to sup- 
port the findings. The plaintiff contends that the lettei of 12 January, 
1920, from the defendant to the plaintiff and the reply thereto dated 
26 January, 1920, constituted a written contract between the parties. The 
defendant, upon the other hand, contended that the letters were written 
in conformity with a prior parol agreement. I t  is now settled beyond dis- 
pute that if the contract is not required by law to be put in writing and a 
part of said contract is oral, evidence of the oral portion is admissible if 
it does not contradict or vary the writing, for the purpose of establish- 
ing the contract in its entirety. Pa17mer u. Lozcder, 167 N .  C., 331, 
83 S. E., 464; Henderson v. Fo~res t ,  184 N.  C., 234, 114 S. E., 391; 
Miller v. Favmers Federa,tio?~, 192 X. C., 144, 134 S. 1%) 407; Hife v. 
dyd le f t ,  192 N. C., 166, 134 S. E., 419. 

The defendant testified that he rnade a verbal agreeme ~t with an agent 
of plaintiff according to which the plaintiff would make up the crowns 
and keep them in stock for defendant, and ship them as needed, at the 
prevailing market price, and that thereupon the defendant agreed with 
the agent of plaintiff that upon his return to Raleigh he would make up 
an order in accordance with the conditions stipulated, and in pursuance 
of such agreement the letter of 12 January was forwarded to plaintiffs. 
I t  will be observed that the letter of 12 January stipulates no price for 
the crowns and specifies no time for shipment escept "when ordered." 
As we interpret the evidence of the alleged verbal contract in connection 
with the letters, i t  does not appear that the parol agreement alleged by 
the defendant is totally inconsistent with the subject-matter of the let- 
ters. Certainly it cannot be said that there was no evidence of the parol 
agreement, and under the authorities, the finding of fact by the referee, 
approved by the trial judge, is conclusive. 
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With respect to the ninth finding of fact, the plaintiff contends that 
there was no evidence to support such finding to the effect that there was 
a "well recognized custom and practice of the trade." 

With reference to the amount a customer should pay for "obsolete 
crowns made u p  for such customer and not ordered out," a witness for 
defendant testified: "That i t  was a general custom and was accepted by 
all the manufacturers a t  the time this order was given in January,  
1920." While there was an  apparent conflict, this testimony was some 
evidence of the custom relied upon. The rule is stated thus in Penland 
v. Ingle, 138 N .  C., 456, 50 S. E., 830: "The character and description 
of evidence admissible for establishing the custom is the fact of a general 
usage and practice prevailing in  the particular trade or  business, and 
not the opinions of witnesses as to the fairness or reasonableness of it." 
The law of custom, as established in  this jurisdiction, is discussed in  the 
following cases: Blatock v. Clark,  137 N.  C., 140, 49 S. E., 88; Pen- 
l a d  v. Ingle, 138 N.  C., 456, 50 S. E., 850; Bank v. Floyd, 142 N. C., 
187, 55 S. E., 95; McDearman v. Morris, 183 N. C., 76, 110 S. E., 642. 

As the record discloses that  there was evidence to be considered by the 
referee of a verbal agreement and of a general custom of the trade, his 
findings of fact, having been approved by the tr ial  judge, determine the 
controversy. 

Affirmed. 

PEARL LOKG v.  T. K. MEARES. 

(Filed 24 October, 1928.) 

Replevin-Liabilities on Bonds and Undertakings-Liability of Suwty- 
Claim and Delivery. 

Where a replevy bond is given in claim and delivery, and in the pro- 
cedure in the Superior Court the defendant is required by the judge to 
give an additional bond, without reference to the first, d t e r  the tlcfenilant 
has disposed of the goods replevined by him, the surety on tlrc, r r ~ ~ l r \ y  
bond is not tlicchargcil 1 ) ~  the giving of tlip hccoucl I~orld with another 
surety, both bonds being cumulative. 

CIVIL ACTION, before Si7dair, J., at ,ipril Term, 1928, of B~uxswrc r i .  
The plaintiff instituted an  action before a justice of the peace against 

the defendant, T. K. Meares, for possession of a certain quantity of 
tobacco. The tobacco was seized, and thercupon the defendant, 0. Mearcs, 
signed a replevin bond in the sum of $300 as surety for the defcndnnt, 
T. K. Meares, who took the tobacco and sold it. The justice of the 
peace beforc whom the action was instituted gave judgment for the 
plaintiff, and the defendant, T. K. Meares, appealcd to the S u p ~ r i o r  
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Court. I n  the Superior Court a consent judgment was crigned by W. M. 
Bond, judge presiding. Thereafter T. K. Meares made a motion to set 
said judgment aside upon the ground that the attorney had no authority 
to consent to the judgment of the Superior Court. Thereafter, by con- 
sent, W. A. Devin, judge presiding, set aside the former consent judg- 
ment rendered by Judge Bond and ordered the cause set for trial at  the 
next term of court. I t  was further ordered that the defendant, T. K. 
Neares, "execute a good and sufficient bond with surety to be approved 
by the clerk of the Superior Court of Brunswick County in  the sum of 
$225.00," etc. One W. A. Long signed the said bond for $225.00 as 
surety for T.  K. Meares. Thereafter at  the January Term, 1928, upon 
the verdict of the jury, judgment was rendered againsi; the defendant, 
T. K. Meares, "and his sureties" in the sum of $102.1'3, together with 
costs. The plaintiff upon due notice lodged a motion that execution 
issue against the defendant, T. K. Meares, and his sureties on both 
bonds. The trial judge found as a fact "that the bond given by said 
T.  K. Meares to W. A. Long as surety was an additional bond to secure 
and pay any sum or sums recovered by plaintiff over and above the 
amount awarded by her before H. A. Mintz, justice of the peace." 
Thereupon the trial judge ordered execution to issue against T.  K. 
Meares and his surety, 0. Meares, on the $300 bond, and also against 
T. K. Meares and his surety, W. A. Long, on the $225 band. 

From such judgment the defendant 0. Meares, surety, appealed. 

Robf. 14'. Davis for plaintiff. 
Pace & Holmes for defendant, 0. Jleares. 

BROGDEX, J. Did the second bond for $225 supersede the original 
bond of $300, or are said bonds cumulative? 

The defendant contends that, when the new bond for $225 was exe- 
cuted by a different surety, he was thereby relieved of liability on the 
original $300 replevin bond. The judgment requiring t'he giving of the 
new bond of $225 made no reference to the original replevin bond of 
$300 which the defendant, 0. Meares, signed as surety. The determina- 
tive principle of law is thus stated in the headnote of A'imocks v. Pope, 
117 11'. C., 315, 23 S. E., 269: "A surety on a replevin bond, given for 
the return of property in an action of claim and delivery, by signing 
such bond makes the defendant principal his agent to coinpromise plain- 
tiff's claim for damages and upon a compromise being made by such de- 
fendant, without the knowledge or consent of the surety, the court is 
authorized to enter up judgment against the defendant and his surety 
in accordance with such compromise." While, of course, it is fully 
recognized in this jurisdiction that extension of time granted to the 
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Goss v. WILLIAYS. 

pr incipal  o r  other  acts which m a y  result i n  substant ial  prejudice t o  the 
surety wil l  discharge such sure ty ;  nevertheless, th i s  principle does not 
app ly  to  a replevin bond given i n  a pending sui t  i n  conformity with t h e  
provisions of t h e  statute. T h e  reason i s  that ,  i n  such cases, sureties on  
such bonds wi th in  t h e  l imits  of the i r  obligation a r e  considered part ies  of 
record, and  t h e  defendant, the i r  principal,  becomes their  du ly  constituted 
agent to  bind them by compromise o r  adjustment  o r  i n  a n y  other  manner  
~ r i t h i n  t h e  ord inary  and  reasonablc purview and  l imitat ion of the action. 
XcDonald v. McBryde,  117  K .  C., 125, 23 S. E., 103  ; T.lra21ace v. Robill- 
so??., 185  N .  C., 530, 117 S. E., 508;  Trust Co. c. Hayes,  1 9 1  N. C., 542, 
132 S. E., 466. 

4 s  we interpret  the present record and  the  l a w  applicable thereto, we 
a re  of t h e  opinion tha t  the  judgment of t h e  t r i a l  judge mas correct. 

,%firmed. 

(Filed 24 October. 19%. I 

1. Husband and Wife--Rights, Duties, and Linbilitieu-Liabilit~ of Hus- 
band for Negligence of Wife in Driving  fam mil^ Car"-Agency. 

W h e r ~  tlie husband is the owner of an clutomobile which Ire permiti to 
be used for family purposes, and while in such use by his wife she permit< 
another to drive it, and remains with such driver on the front seat, and 
by the negligence of the one driving a child is struck and injured: H e l d ,  
the negligence of the driver acting under the control and authority of the 
wife is the wife's negligence, and the husband is responsible in dan~ageq 
for the injury if proximately caused thereby, under the irnl)lied agrncy 
of the wife, under the "family-use" doctrine. 

2.  rial-~alrin~ Case or Question from Jury-Sonsuit. 
Defendant's motion as of nonsuit upon the evidence will be denied if 

there is any sufficient evidence, testified to by either the plaintiff'\ or 
defendant's witnesses, circumst:intial or otherwi5e. viewed in the light 
most favorable to the plaintiff, to take tlie issue to the jury for determina- 
tion. C. S., 567. 

3. Appeal and Error-Nature and Grounds for Appellate Jurisdiction. 
The jnrisdiction of the Supreme Court on appeal is confined to nii~tter* 

of lam or legal inference, properly presented, apl~earing in the  word. 
Const., Art. IV, sec. 8. 

-1. Highways-Regulation and Use for Travel-Use of Highway and Ilnw 
of the Road-Evidence. 

Where damages are sought for the negligelit driving of an automobile 
on the wrong side of the highway in violation of statute, evidence of thi. 
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fact may be shown upon the trial by the tracks made by the automobile a t  
the place, broken glass from the reflectors, and the blood of the person in- 
jured in the collision. 

5. Same-Intersections-Negligence. 
Under the provisiolis of C. S., 2598, a s  amended by chapter 148, sec- 

tion 1 ( p ) ,  Public Laws of 1927, where one public highway joins another 
but does not cross it ,  the point where they join is an intersection of public 
highways within the meaning of the statute. 

Under the provisions of C. S., 2616, 2618, amended by Public Laws 
1925, i t  is negligence per ee for one to drive his automobile more than 
fifteen miles per hour in traversing a n  intersection of highways when the 
driver's view is obstructed for one hundred feet therefrom, and damages 
may be recovered for its violation when the proximate cause of the 
injury: Held, the amendment of 1927, reducing the d:stance from 100 
feet to 50 feet has no retroactive or continuing effect. 

7. Sam-Degree of C a r m l d r e n .  
One driving an automobile upon a highway is not relieved of liability 

by the fact alone that a seven-year-old child ran before his automobile 
suddenly and without previous indication, for the law requires him to 
use due care, especially in regard to children, to avoid the injury between 
the time he saw, or by the exercise of proper cure, he !ihould have seen 
the child, and the time of the injury. 

8. Jury-Competency of Jurors ,  Challenges and  Objecti'ons-Challenges 
t o  t h e  Favor. 

Where a defendant in a personal-injury suit carries indemnity insur- 
ance, in passing upon the jury it  is not error for the trial judge to permit 
the defendant's attorney to ask for his information only, whether the 
juror challenged was an agent or represe~~tative of the indemnity com- 
pany, the question being restricted to this purpose openly by the court, 
and the refusal of the trial court to grant a new trial npon this ground 
is not reversible error. 

BROGDEN, J., dissrllting. 

APPEAL by defendant f r o m  Sinclair, J., a t  November Term,  1927, of 
WAKE. NO error .  

T h e  issues submit ted to  t h e  j u r y  and their answers thereto were a s  
follows : 

"1. W a s  plaintiff in ju red  by tht. negligence of defendmt ,  as  alleged? 
,lnswer : Yes. 

''2. W h a t  damage, if any,  is  plaintiff entitled to  recorer?  ,4nswer : 
$3,000." 

T h i s  is a n  action f o r  actionable negligence brought by  Thaddeus Goss, 
a minor, through h i s  father ,  T. R. Goss, h i s  nes t  f r iend,  against t h e  de- 
fendant  W a r r e n  R. Williams. 

T h e  plaintiff contends t h a t  the  defendant, W a r r e n  R. Wil l iams,  lives 
i n  Sanford,  N. C., and mas the owner of a Buick sedan S o .  35560. T h a t  
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his family consists of himself, his wife and file children. On Wednes- 
day. 16 March. 1927, defendant's wife, Mrs. Warren R .  Williams, drove 
the car to Raleigh, S. C., with X r s .  J. F. Foster, Nrs .  C. L. Williams, 
aucl Xrs .  W. R .  Xakepeace. They went to Raleigh to shop. On the 
return t r ip  they left Raleigh about 5 o'clock, ant1 Nrs .  W. R. Make- 
peace drore the car, with Mrs. Warren R .  Williams' permission, who sat 
on the front seat with her and the others sitting on the back seat. -ihout 
t uo  mile;. south of Apes, on the wav to Sanford, the car Nrs.  JV. R. 
Makepeace r:is Jrixirig struck the plaintiff. Thatldeus Goss, a minor 
I ~ c t ~ i c w ~  7 and 8 years old, and .eriously and permanently injured him. 
That  Mrs. W. R .  Makepeace way clririirg the car about 30 to 35 miles an 
Ilonr. The  highway, route No. 30, a t  the place of the injury to tlic bog. 
Y U I I ~  practically uorth and south, and n a s  about 40 fcet wide, and 
qtraight along where the in jury  occurred going toxarcls Sanford for a 
loiq cli.tancc,. That  tlw Riggs road wu- ;I public road and intersect.. 
nit11 route hro. 50, entering from the nest. The Car l  Barker house Tva> 
~ J I I  t l ~ e  r~pli t-ha~rt l    id^ of highway S o .  20,  goiirg w11t11 :111(1 'rlratltltw~ 
(h1.i' f:~tl~t '~"h 11o1iv  0 1 1  t h e  lcft-llatlil .;id(., and nns  reachril h?. a p:ltli\\ a: 
111) :HI (~ni t )a l~l r ina~t ,  just opp~q i t e  the Rigg;. public> road, which interweti 
I\ i tll l i igl~n ay So. 50 ; that Tliatltleus Goss \I as with his  sister, Mar7 Goss. 
Sht. itopped at the Barker liouse to talk to Mrs. Barker, being in the 
c clgc of the Riggs public road: that  Tharldcus nalked by 1 1 t ~  to crosq 
route Xo. 50 a i d  go up the pathway to his father's house. When he left 
11t'1, 11(, n a s  tra\t,lilrg at a don gait. Mary Gow tes t i f id :  "I heard no 
h o r l ~  blon"; that  hc had to croqs the hipli~vay, which was about 40 fcet 
xide, and lie had reached within 3 fect of the other side of route S o .  50, 
and within about the same tlistmce of the path, when he was sud- 
ilenly, ui thout ally narning,  struck by defendant's automobile; that  the 
left-hand light of the car driven by Mrs. Makepeace was turned around 
ant1 the glasq orcr it was "bursted out," indicating that the left of the 
car .;truck the boy, and the car n a s  on the left instead of being on the 
riglit of the center of the road; that the track of the car indicated that 
i t  Iras on the l ~ f t  of the road some 100 feet going south before it struck 
the boy; that  a p i k  of glass, as iiiuc.11 as a handful, \yas on the road 
3 or 4 feet from the embankment ou thc left-hand side of route KO.  50 
poiug tonards Sanford. The  glass was about in front of the pathway. 
There was blood also on tlle left-hand side of the road going ton-ards 
Sanford, where the glass was. The  blood was along the road 23 steps in 
a qouthcrn direction from the glass; that  after being struck the boy was 
carried by the car twenty-three steps southward, where he was dropped 
off, and then the car turned to tlle right-hand side of the road and 
~ t o ~ ~ p c d ,  some 100 feet below the Riggs public road where it intersects 
nit11 route No. 30; that  the car was being r e ry  rapidly driven and left 
the center of route S o .  50 and turned to the left 100 feet from where i t  
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struck him. The car, at  the speed i t  was running could have been 
stopped, and defendant's witness testified was stopped, within 40 to 50 
feet. The path leading to the Goss house was almost directly opposite 
the intersection of the Riggs public road with route No. 50. 

One of plaintiff's witnesses testified in regard to tracking the car, and 
said: "I noticed a car that came around about 100 feet u.p the road com- 
ing over on the left-hand side and struck something and tbrned and went 
back to the right-hand side of the road." 

Defendant's contentions were to the contrary. The car was being 
carefully driven on the right-hand side of the road going towards San- 
ford. The brakes were in  good order. The glass on the left-hand light 
was not broken. The Riggs public road was obscured by an embank- 
ment. That Thaddeus Coss, the plaintiff, ran down an embankment, 
3 or 4 feet high-was running. "A little boy ran out of the edge of the 
embankment, just like he came out of the air, and he was running, and 
ran right off in front of the car. . . . When he emerged from 
behind the embankment and he did not stop ~wnning. Hl3 just ran down 
the embankment and in front of the car." 

The defendant in the court below made numerous exceptions and 
assignments of error. The material facts and assignments of error will 
be considered in the opinion. 

Percy J .  Olive and J .  C. Little for plaintiff. 
Allen & Duncan, Wins ton  & Brassfield, A .  A. F .  Seawell and Murray 

Allen for defendant. 

CLARKSON, J. The defendant moved for judgment as in case of non- 
suit at  the close of plaintiff's evidence and at the conclusion of all the 
evidence. C. S., 567. The evidence on the part of plaintiff was circum- 
stantial in its nature, but sufficient to be submitted to the jury. The 
probative force was for them to determine. 

"It is the settled rule of practice and the accepted position in this 
jurisdiction that, on a motion to nonsuit, the evidence which makes for 
the plaintiff's claim and which tends to support her cause of action, 
whether offered by the plaintiff or elicited from the defendant's wit- 
nesses, will be taken and considered in its most favorable light for the 
plaintiff, and she is 'entitled to the benefit of every reasonable intend- 
ment upon the evidence, and every reasonable inference to be drawn 
therefrom.' " Christman v. Hilliard, 167 N C., p. 6 ;  Oil Co. v. H u n t ,  
187 N .  C.,.p. 159; Davis v. Long, 189 K. C., 131; ATc~sh v .  Royster, 
189 N. C.,410; Smithv.  Rifch,ante,at  p. 74. 

This Court's jurisdiction is confined to review, upon appeal of "any 
decision of the courts below, upon any matters of law or hgal inference." 
Const. N. C., Art. IV,  sec. 8. 
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We think there are several important propositions of law for this 
Court to determine : 

1. "Whether liability of the owner for negligent operation of a 'family 
purpose7 car arises when the car is being used by the wife of the owner 
and driven by a third person by permission of the wife of the owner, the 
latter being present in the car on a seat beside her?" 

I n  Watts  v. Lefler, 190 N. C., at p. 725-6, this Court said: "The 
father-the owner of the automobile and the head of the family-has 
the authority to say by whom, when and where his automobile shall be 
driven or he can forbid the use altogether. With full knowledge of an 
instrumentality of this kind, he turns over the machine to his family 
for 'family use.' When he does this, under the 'family doctrine,' which 
npplies in this State, he is held responsible for the negligent operation 
of the machine he has entrusted to the members of his family." 

I n  the instant case, under the "family purpose" doctrine yule, which 
prevails in this jurisdiction, if the wife mas actually operating the car 
negligently, and the negligence was the proximate cause of the injury, 
her husband would be liable. She was sitting on the front seat, having 
turned the wheel over to one of the shopping party. Under the "family 
purpose" doctrine rule, the wife had control and authority over the car. 
and over the driver, and, in contemplation of law, the negligence of the 
d r i ~ e r  was her ~~rgl ige~tce,  which fastencd liability on thc defr~~dalit  
owner of the automobile. Could it be said that if she tired of driving 
and turhed the wheel over to a helper, an instrumentality of this kind, 
that liability upon the owner for negligent operation would not arise? 
We think not. Under the circumstances, there is an implied agency that 
fastens liability on the owner. 

I t  is a matter of common knowledge that the father, the head of the 
family, the owner of the automobile, when he turns a car like the one in 
question, a Buick sedan, over to his wife for use, that she does not ride 
in it alone, but usually rides with friends. Especially is this so on a 
trip of some distance, the driver becomes tired or for other causes the 
wheel is frequently turned over to some member of the party. Under 
wch circumstailces as in the present case, the wife having the control, 
authority and direction over the car, and she in turn permits one of the 
party to run it and sits on the front seat beside her, the owner of the 
car irnpliedly consents, the agency is extended, the driver is a helper 
and the owner will be held liable for actionable negligence on the part 
of the person at tllc wheel. See illhritton v. Hill, 190 N. C., 429. 

I11 Clman v. Lindwman, 44 K. D., at p. 40 (10 A. L. R., p. 1440), it 
is said : "The question is, therefore, squarely presented, upon these alle- 
gations, of the liability of the owner for the negligent act of the 
~tranger .  I f ,  at the timc of the accident, the wife of the defendant were 
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driving the car for purposes of the owner's business (and the pleasure of 
the family i s  a business of the master), thc husband vould  have been 
liable for its negligent operation (citing numerous authorities). . . . 
I s  the husband still liable, as mastw or upon principles of agency, where 
the wife, authorized to operate the car, permits or directs, in her pres- 
cJiicc1 and stead, that  the car be operated negligently by a stranger, for 
purposw of the business of the master? I n  such or similar cases a long 
line of authorities have held a liability to attach to the master. I n  
many cases this holding is  based upon the reasoning that the stranger is 
n mere instrumentality by which the servant or agent performs his 
duties, a longer a rm which the servant or agent wields and controls; 
that  the master's business is being performed, therefore, by the agent or 
servant through the stranger in question," citing numerous authorities. 

The "family purpose" doctrine is recogni;ced in Kentucky. In  271tir- 
fon v. Palmer, 210 Ky., p. 638, i t  is held: Tha t  where a mother had 
allowed her son the use of an  automobile to take a friend and two girls 
riding, she would be responsible for injuries resulting irom negligence 
of the friend, whom the son had permitted to dr i re  whilo he rode in the 
bark seat. *Innotated in 44 A. L. R., p. 1379. 

I n  the case of Kayser v. Vaf t  X P S ~ ,  129 Yinn. ,  277, 1'-6 S. W., 1091, 
.5l 1,. R. *I. (Y. S.), 970, a father kept an automobile for the pleasure 
of his family. I t  was usually driven by his  daughter, nineteen years of 
age. On  the occasion of the accident, while driving she lvas joined by a 
party of young people, and she permitted a clousin to drixe the car. The 
Court i n  that  case said:  '(The daughter remained in the car, and, 
although not personally operating it,  had not relinquished control over 
it, nor turned i t  orer  to another to use for his own purpoPes. I t  mas still 
being used in furtherance of the purpose for which she had taken it out." 
7'11 ixton v .  Palmer, supra. 

Curdozo, C. J., in Granf 1 , .  Rnepfer, 245 S. Y.,  158, 5.1 A. L. R., at 
p. 848-9, says: "The statute may be said in a general way to have 
brought about the same results as had been attained in scme other juris- 
diction without reference to any statute by the so-called loctrine of 'the 
family automobile.' Ibid.; Ferris v. Sferlintr, 214 S. Y., 249, at p. 252, 
108 x. E., 406, Ann. Cas., 1916D, 1161. Only a narrow construction 
~vould permit us 110~i7 to say that  an owner placing a car in the care of 
men~bers of his family to be used for their pleasure or for the family 
business would escape liability if wife or son or daughter should give 
over the wheel to the management of a friend The  ruling has been more 
liberal whenever the question has come up," citing the cases heretofore 
quoted. 

The  question is for the first time presented to this Court. The  com- 
mon law is elastic to meet the complex problems of the age as they arise, 
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but courts should be slow and not enter the realm of legislation. Last 
year 22,160 people were killed in  automobile accidents on the highways 
of the United States. I n  Kor th  Carolina, the last year, 571 were killed. 
During the first six months of this year 262 people in  North Carolina 
were killed in  automobile accidents, or an average of about one and a 
half a day, while a n  additional 2,088 were injured. The State total of 
motor cars on 1 August, 1928, was 440,258. Passenger cars numbered 
396,295; trucks 43,963. State average, one motor car to every 6.6 
inhabitants. 

Human  life is too cheap and restraint is necessary. The numbers 
killed and crippled each year are  appalling. I t  is necessary, i n  reason, 
for  the courts to hold the owners of autornobiles, when they turn over 
an  instrumentality of this kind to the family for family use, to strict 
accountability. This  is one of the means to safeguard the public. The  
head is  usually the one of financial responeibility--at least he is the 
owner of the instrumentality. Upon the principles cited, consonant with 
natural  justice, he should be held responsible. 

This principle does not extend to an automobile loaned to another. 
I n  Reich v. Cone. 180 N. C.. a t  n. 268. it is  said:  "When a motor car , L 

is used by one to whom i t  is  loaned for his own purposes, no liability 
attaches to the lender unless, possibly, when the lender knew that  the 
borrower was incompetent, and that  injury might occur." Tyson v. 
Frutchey, 194 K. C., p. 750. 

2. I s  i t  nermissible to admit testimonv as to  the location of certain 
glass and blood and also tracks of the automobile on the highway as 
evidcncc? W r  t h i l ~ k  so. There was sufficient indmtificatiorl that the 
tracks of the automobile were nlade by defendant's car, and the glass 
and blood were along the route of the automobile after it struck the boy. 

I n  42 C. J., part  section 1023, page 1223, i t  is said:  "Evidence of the 
physical conditions existing a t  the scene of the accident or collision is 
ordinarily admissible." R p p l p y  2%. Ki~il-, 191 N. C., 690; M i f c h e l l  v. 

1 fkins, 192 IT. C., 376. 
3. The  defendant assigned error that  the court below instructed the 

jury as follows: "You are instructed as a matter of law that  from the 
evidence in  this case the juncture of the State highway No. 50 and the 
road testified to as the 'Riggs' road or 'Green Level' road constituted 
intersecting highways within the meaning of the law." We think this 
charge correct. All the evidence was to the effect that  the Riggs road 
~ v a s  a public road. 8. 7;. Ila!ynie,  169 N. C., a t  p. 282. The  wording 
of the charge was not prejudicial. 

C. S., 2598, i n  part, is as follows: "The term 'public highway' or 
'highways7 shall be coristrued to mean any public highway, township, 
county or State road, or any county road, any public street, alley, park, 
parkway, clrivr, or puhlic place in any city, \illage or t o ~ n . "  
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Public Laws 1927, ch. 148, sec. 1 ( p ) ,  dcfincs 'Llntersection" 
follows: "The area embraced within the prolongation of the lateral curb 
lines or, if none, then the lateral boundary l i l~es  of two or more highways 
which join one another a t  an  angle, whether or  not o w  such highway 
crosses tlie o t l i~r ."  AII(~t/l! j  1 ' .  -1  h ~ ~ ~ u t l l y ,  167 S. ('.. 230;  -1Io1rt~f Ol i r ( ,  I , .  
R. R., 188 N. C., 332; Daris v. Long,  189 S. C'., 129; Fm~l ler  v. Cnrkr- 
wood, 193 K. C., 402. 

Webster's Dictionary defines the word "Intersect" as having as one 
of its meaning that  of "to cut into," etc.; ('to cut into another," etc.. 
and the word "Intersection" as meaning geometrically, "the point 01- 

line in which one line or surface cuts into another." The  words '*inter- 
secting roads" therefore embrace the junction of roads as well as cross- 
roads. N a p p  v. I lo l la~~zd ,  138 Va., 519, 122 IS. E., 430; Vartanian, L n n  
of Automobiles, P a r t  11, ch. 1, p. 414, note. 

The  in jury  complained of occurred on 16 March, 1927 The  un i fo rn~  
motor vehicle operation act was passed by the General *4ssemblg of 
1927 and went into effect on 1 July ,  1927. I t  repealed "all laws and 
clauses of laws in conflict." The  decisions of this Court (defining "inter- 
section" prior, are substantially in accord with the definition g i r e ~ i  by 
tho act. 

4. The  defendant assigned error that  the court below instructed tlie 
jury as follows: "You are instructed tha t  if a driver of IL motor vehicle 
traverses an  intersecting highway a t  a rate of speed greater than fifteen 
miles per hour, he does so in violation of law and in  such cases would be 
guilty of negligence per se. You are instructed that  a driver's view is 
obstructed a t  intersecting highways when a t  any time during the last one 
hundred feet of his approach to such iiiter!3ection lie dses not 11avc2 n 
clear and uninterrupted view upon all of the highways entering such 
intersection for a distance of two hundred feet from such intersection." 

I n  iVewfon  v .  T e x a s  Co., 180 N. C., a t  p. 565, i t  is held: "The viola- 
tion of a statute, or  an  ordinance, is  negligence per se, or rather, t o  
speak more accurately, i t  is  itself a distinct wrong in  law, and all that  is 
needed to make it a n  actionable wrong is the essential element of proxi- 
nlato cause, for 'wrong and damage' constitute a good cause if there be n 
causal connection betwern them." S f l r l f z  1 . .  T h o m u s ,  182 x. C., 470; 
Davis v. Long,  supra;  A l b r i t f o n  v. Hil l ,  supra. 

C. S., 2618, amended by chapter 272, Public Laws 1925, is as follows: 
"KO person shall operate a motor vehicle upon the public highways of 
this State recklessly, or  a t  a rate of speed greater than is reasonable and 
proper, having regard to the width, traffic, and use of the highway, or so 
as to endanger the property or the life or limb of any person : Provided.  
that no persoil shall operate a motor vehicle on any public highway. 
road o r  street of this State a t  a rate of speed in excess o f :  . . . (I)) 
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Fifteen miles per hour in traversing an  intersection of highways when 
the driver's view is obstructed. A driver's view shall be deemed to be 
obstructed when a t  any time during thr last one hundred feet of his ap- 
proach to such intersection he does not have a clear and uninterrupted 
view upon all of the highways entering such intersection for a distance 
of two hundred feet from such intersection." Under the L a w  of 1927, ch. 
148, supra, Art. 11, sec. 4 ( 3 )  changes this and says: "Fifteen miles an 
hour when approaching within fifty feet and in traversing an  intersec- 
tion of highways when the driver's view is obstructed." This act went 
into effect after the injury in the present case. 

6. Defendant assigned error that the court instructed the jury as 
follows: "The law requires every person operating an automobile upon 
a public highway to use that  degree of care that a reasonably careful 
person would use under like or similar circumstances to prevellt injury 
or death to persons on or traveling over, upon or across such highways, 
and any person so operating a n  automobile when approaching a pedes- 
tr ian who is upon the traveled part  of any highway, and not upon a 
sidewalk, and upon approaching an intersecting highway, or a corner in 
a highway when the operator's view is obstructed, shall slow down and - " 

give a timely signal with his b(;ll, 11or11 or other d e ~ - i w  for signaling, 
and the failure of any person so operating such motor rehicle so to do 
is negligence." 

C. S., 2616, in  part, is as follows: "Upon approaching a pedestrian 
who is upon the traveled part  of any highway, and not upon a sidewalk, 
and upon approaching an  intersecting highway or a curve, or a corner 
in a highway where the operator's view is obstructed, every person 
operating a motor vehicle shall slow down and give a timely signil with 
his bell, horn, or other device for signaling." The court bclolv chargod 
substantially in  the language of the statute. 

6. The defendant assigned error that  the court instructed the jury as 
follows: "You are instructed that  even though the injured party thrdugh 
his own negligence placed himself in a position of peril, he may recover 
if the one who injured him discovers, or by the exercise of ordinary 
care could have discovered him in  time to have avoided the injury. The 
defendant would not be relieved of liability by reason of the fact that 
he did not see him, but the law holds him to the responsibility of seeing 
what he could have seen by keeping a reasonably vigilant and proper 
lookout. You are instructed that the mere fact that  a child runs in 
front of a moving motor vehicle so suddenly that the driver had no 
notice of danger, does not necessarily relieve a defendaut from liability. 
There still remains the question whether the negligent driving of the 
automobile made i t  impossible for the driver to avoid the accident after 
seeing the child, or when by the exercise of reasonable care, such driver 
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could have seen the child in time to avoid the injur j ,  there being a 
greater degree of watchfulness and care required of au~omobile drivers 
as to children than adults." I t  may be noted that defendant teudered 
no issue as to contributory negligence. 

I n  S. v. Gray, 180 N .  C., at p. 701, it is said: "The vigilance and 
care required of the operator of an automobile vary in respect to persons 
of different ages and physical conditions. He  must increase his exer- 
tions in order to avoid danger to children, whom he may see, or by the 
exercise of reasonable care should see, on or near the highway. More 
than ordinary care is required in such cascls. Deputy v. Kimmell, 80 
S .  E. (W. Va.), 919; 8 N. & C. Cases, 369." 

"Children, wherever they go, must be expected to act upon childish 
instincts and impulses, and others who are chargeable with a duty of 
care and caution toward them must calculate upon this, and take pre- 
cautions accordingly." Cooley, C'. J., in Power v .  Harluw, 57 Mich., 
107; Loughlin v. l'enn. R. R. C'o., 240 Pa. St. Rep., at p. 179; S. v. 
( ; a d ,  177 S. C., a t  p. 598; Hoggard r .  R. R., 194 K. C'., at p. 259. 

On the facts and circumstances of the case, we do not think the assign- 
ment of error can be sustained. 

7. I n  Featkerstone v. Cotton Xllls ,  159 K. C., p. 131, it is said: 
"Under our decisions the stockholders, oflicers, or enlployees of the 
casualty company would not be impartial or competent jurors to de- 
termine the issue, and under all ordinary conditions the questions asked 
by counsel on tlie [ *o i l .  dire were not improper. Sorr:s  7.. N i l l s ,  154 
N. C., 474; Blecins 1.. Cotton Xills ,  150 N .  C., 493." 

I n  selecting the jury the following questions were a s k d  the jurors by 
counsel for the plaintiff, over defendant's objection: 

"Q. Gentlemen of the jury, as the jury is now consl;ituted, is there 
any member of the jury that is interested as agent, or olherwise, in any 
automobile indemnity insurance company 2" 

After the question was propounded, the court said to the jury: "Gen- 
tlemen, that has nothing in the world to do with the merits of the case, 
and should not be regarded, and i t  is just a general quwtion asked for 
the information of tlie counsel, and ha4 nothing to do with the merits of 
the case." Defendant's counsel then moved for a venire de noro upon 
the ground that counsel for the plaintiff was permitted to make inquiry 
of the jury as above stated. Motion overruled and defendant excepted. 
Thereupon the court made the following entry: "The court finds as a 
fact that in private conference with counsel before any member of the 
jury was interrogated it was admitted by coilnsel for the defendant that 
the defendant did have indemnity insurance in the Malyland Casualty 
Company of Baltimore, Maryland, and that Mr. Charles E. Johnson, of 
Raleigh, is the agent of the company. The court further finds as a fact 
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that  counsel for plaintiff propounded the questioii to the jury in  good 
fa i th  and merely for the purpose of ascertaining mhether or not any 
member of the jury was the represe11tati1-e of or had any interest in the 
insurance company. The court also finds as a fact that counsel for the 
plaintiff stated before the question was asked the jury that  they had no 
information that any member of the jury n-ns the representatire of, or 
had any interest in such indemnity company." -1fter the jury was em- 
paneled, the defendant's coun~e l  mol-cd that  a juror be ~r i thdrawn and 
miqtrial ordered. Xotion orerruled; defendant cxceptecl. 

I n  Lutfr~11 c. H a y d i n .  183 N. C., a t  11. 260, it is said:  " I t  has been 
repetrtedly held that  the fact that  a defendant i11 n i l  actionable negligence 
action carried indemnity insurance could not be sho~vn on the trial. 
Such evidence is incorlipetent." Swl i t l z  2 % .  Ritrlr, ante, 72. 

This principle should be adhered to, but f r q u e n t l p  on the trial this 
fact creeps out in one way or another. The business of indemnity in- 
surance lias become, as a matter of common knowledge, a large and in- 
creasing one with a vast number of employees. As to whether the court 
below should, upon motion, order a new tr ial  coiicerning the conduct of 
the trial, i n  matters of this kind, must be left largely to the sound dis- 
cretion of the court below, within the limitations prescribed by lam. 
Fulcher c. Lumber Co., 191 N. C., p. 408, where the matter is thoroughly 
discussed. We do not think the assignments of error can be sustained. 

There are other assignments of error me have not considered, as we 
do not think them material. X o  new nuestions of lax-. The  case has 
been carefully considered here. The  court below gave a clear and thor- 
ough charge covering every phase of the lam applicable to the facts. 

Every human aid was rendered the young lad after he was struck by 
the car by the women in the car. They are to be commended for their 
prompt and efficient service to the lad under trying circumstances. The 
jury have found the facts. I n  law, we find 

No error. 

BROGDES, J., dissenting. 

E. E. J I I L L S  r. APEX I N S U R B N C E  AXL) R E A L T Y  C O J I P A S T  ET A I .  

(Filed 2.2 October, 1928.) 

1. Reference--Report and Findings-Affirmance in Part and Re-refer- 
ence. 

Wliere a compulsory reference is made. and the report filed corltaini~lg 
findings of fact and conclusions of law, the trial judge has jwiqcliction to 
re-refer the case to the same referee for further action aq a matter within 
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his discretion and not appealable, but he may not  ref,^ it to another 
referee with partial approval thereof for action upon the unapproved 
parts. C. S., 558. 

2. Same. 
The trial judge has statutory authority to remove a referee for his 

failure to perform his duties as such, and to appoint anhther to perform 
them;  as to whether he may set aside the report without cause and 
appoint another, quere? 

CIVIL ACTION, before Cranmer, J., at Second May Term, 1928, of 
WAKE. 

The plaintiff instituted an action against the defendants to recover 
certain amounts in dispute growing out of an exchange of land. The 
defendants denied liability, and upon issue joined on the pleadings the 
trial judge ordered a compulsory reference, appointing John W. Hins- 
dale, Esq., referee. Thereafter the referee heard the evidence and argu- 
ment of counsel and prepared a report setting forth therein his findings 
of fact and conclusions of law. Both parties excepted to the order of 
reference and demanded a jury trial. Both parties also filed exceptions 
to the findings of fact and conclusions of law made by i;he referee. 

Tho cause came on for hearing and the following judgment was en- 
tered : "This cause comes on for hearing at the Second May Term, 1928, 
of the Superior Court of Wake County, upon the pleadings, the report 
of the referee and exceptions filed to said report, whereupon a jury is em- 
paneled to try the cause. The pleadings in the cause having been read, 
and the jury by the direction of the court having retired from the court 
room, the report of the referee was read to the court, and thereupon 
counsel for the defendants stated to the court the substmce of the evi- 
dence relating to the findings of fact and conclusions of law of the 
referee as to which exceptions have been filed, exceptions to said report 
having been filed by all parties both plaintiff and defendants, and 
counsel for the respective parties having stated to the court the conten- 
tions of the respective parties, the court is of opinion that the ends of 
justice will be promoted by a further reference of this cause, whereupon 
i t  is ordered: 1. That a juror be withdrawn and a mistrial had. 2. That 
the findings of fact and conclusions of law as stated in  the report of the 
referee and as to which no exceptions have been filed by any of the par- 
ties to the cause be, and the same are hereb,y confirmed and adopted by 
the court. 3. As to the findings of fact and conclusions of law as stated 
in the report of the referee and as to which exceptions have been filed by 
any of the parties to the cause, the said report be not confirmed. 4. That 
except as to the findings of fact and conclusions of law of the referee 
which are by this order confirmed as hereinbefore stated, the court in its 
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discretion hereby orders that this cause be, and is hereby referred to 
Oscar Leach, Esq., of Raleigh, with direction to consider the pleadings, 
the evidence heretofore taken in the cause and such further evidence as 
any of the parties to the cause shall offer and thereupon to make and 
report to this court his findings of fact and conclusions of law, and to 
state an account between the respective parties. This cause is retained 
for further hearing and order." 

To the foregoing judgment submitting the cause to another referee, 
the plaintiff excepted and appealed. 

Little & Barnes for plaintiff. 
Ruark & Fletcher for defendants. 

BROQDEN, J. Can the trial judge, upon the submission of the report of 
a referee, in a compulsory reference, resubmit the cause to another 
referee with power to reopen and rehear the same? 

C. S., 578, empowers a trial judge to "review the report, and set aside, 
modify or confirm it in whole or in part," etc. This supervisory power 
is broad and comprehensive. Dumas v. Morrison, 175 N.  C., 431, 95 
S. E., 775. I n  the exercise of the power the trial judge may recommit 
the report for the correction of errors and irregularities, or for more 
definite statement of facts or conclusions of law, and such order recom- 
mitting the report for such purpose is not appealable. Commissioners v. 
Magnin, 85 N .  C., 115; Lutz v. Cline, 89 N.  C., 186; S. v. Jackson, 183 
N. C., 695; 110 S. E., 593; Coleman v. McCullough, 190 N.  C., 590, 
130 S. E., 508. 

I t  was suggested in  the Coleman case, supra: "It may not be inappro- 
priate to suggest that when a cause is remanded to a referee, controversy 
may be prevented by an order pointing out the special purpose of the 
recommittal-whether to take additional evidence, or to make additional 
findings of fact on the evidence taken, or simply to revise the report." 
The practical purpose of a compulsory reference, when exceptions have 
been filed to the report of the referee, is to develop and specifically 
delimit the issues to be determined by a jury, for the reason that, in 
such references, a jury trial is not waived, and the parties as a matter 
of law are entitled to have the issues answered by a jury. The apparent 
meaning of the statute is that the report, duly made by a referee, is 
before the court rather than the referee making the report; unless, of 
course, there is evidence or suggestion, at  least, that the referee has not 
properly performed his duty. 

The statute further contemplates that the trial judge must act upon 
the report. Judicial action is confined by the statute to reviewing, 

15--196 
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set t ing aside, modifying or  confirming i n  whole o r  i n  p a r t  the  report  to  
the end t h a t  t h e  ul t imate issues of fac t  m a y  be produced i n  bold a n d  
clear relief. W h i l e  t h e  order  of t h e  t r i a l  judge i s  based upon  discretion, 
this  discretion i s  bounded by  t h e  s tatute ,  a n d  a s  we interpret  t h e  record 
the  judgment  appealed f r o m  does not  f a l l  wi th in  t h e  boundaries pre- 
scribed b y  lam, a n d  was therefore erroneously made. Cf t h e  report  of 
the  referee h a d  been set aside, a different legal s i tuat ion would have  been 
presented; o r  if there h a d  been evidence tending to show t h a t  t h e  referee 
h a d  failed to  per form h i s  d u t y  a s  contemplated by  statute, then  i n  such 
event the  power of t h e  t r i a l  judge to remove h i m  woald doubtless be 
unquestioned. 

Reversed. 
- 

(Filed 24 October, 1928.) 

1. Highway-Highway Commission-Injunc-tions Against-Equity. 
The action of the State Highway Commission in building the highways 

and bridges of the State is of public interest 3 C. S.. 3846(a). and 
equity will not enjoin them in this work when injury by flooding lands 
may probably result in the future, there being an adeqwte remedy to the 
landowners a t  law in the defendant's right to condemn under the statute 
applicable. 

2. Same. 
Equity will not grant injunctive relief against the continued construc- 

tion of a highway by the State Highway Commission when the injury to  
adjoining lands is speculative and rests only in conjecture as  to resulting 
damages. 

3. Stat-Claims Against the State--Sature and Grounds Therefor--High- 
way Commission. 

The State Highway Commission is an unincorpornt~l  agency of the 
State, and an action sounding in tort ~ 1 1  not lie against i t ,  and the 
remedy, if any, is statutory only. 

APPEAL by plaintiffs f r o m  a judgment  rendered bay Grady, J., a t  
Chambers  on  26 February ,  1928. F r o m  PITT. Affirmed. 

Julius Brown and F. N .  Wooten for plaintiffs. 
Charles Ross for defendant. 

ADAMS, J. T h e  town of Greenville and  t h e  other  plaintiffs who a r e  
landowners brought  su i t  permanently to  enjoin t h e  defexdant  f r o m  com- 
pleting, a s  now contemplated, t h e  construction of p a r t  of a public high- 
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way in Pi t t  County, including a bridge across Tar River. The plain- 
tiffs alleged that if the defendant builds the highway and bridge as con- 
templated the space under the bridge will be decreased approximately 
from 1,400 feet to 560 feet, and that the water and power plant of the 
town of Greenville will be injured and the lands of the other plaintiffs 
flooded. The defendant answered the complaint, and the motion of the 
plaintiffs to make permanent the temporary restraining order was heard 
upon the pleadings and upon affidavits filed by both parties. The trial 
judge found as facts, which are set forth in the judgment, that the lands 
of the plaintiffs are at  times subject to overflow, and that the power 
plant of the town of Greenville is so situated that if the water of the 
river is ponded by dams or fills, it will probably be partially submerged 
and seriously injured; that in case of excessive rains the water rises in 
the river basin to such extent as to overflow the low grounds on the east 
side of the river; that there hare been two floods within the last eighteen 
years which filled the lowgrounds of the river and caused the water to 
rise to the level of the railroad dam; that the defendant contemplates 
filling in  a part of the roadway which will extend 560 feet farther in  
the direction of the bed of the stream; and that construction of the fill 
will not affect the flow of the v7ater in the river bed at ordinary times. 

I t  is contended by the defendant that the plaintiffs are not entitled to 
equitable relief and that they have ample redress under the law of emi- 
lielit domain a ~ i d  by virtue of 3 C. S., 3846(bb). 

Judge Grady being of this opinion dissolved the restraining order, and 
on the ground that the action is prosecuted solely for injunctive relief 
dismissed the action at the cost of the plaintiffs, and they excepted and 
appealed. I n  our opinion the judgment should be affirmed. 

The defendant is engaged in a public enterprise. The purpose of the 
several statutes creating the State Highway Commissiou and defining its 
duties was to establish a system of highways for the State which should 
connect county-seats, principal towns, State parks, and principal State 
institutions, and should link up with State highways of adjoining States 
and with National highways into Sational forcst reserves. 3 C. S., 
3846(a) e t  seq. I n  determining the plaintiffs' asserted right to injunc- 
tive relief, we must not close our eyes to the probability of public incon- 
venience or loss. I n  Grifin v. R. R., 150 N. C., 312, i t  was held that it 
is against the policy of the law to restrain industries and such enter- 
prises as tend to develop the country and its resources, and that such 
restraint should not be exercised except in extreme cases; and in Staton 
c. R. R., 147 S. C., 428, that the courts never enjoiu the construction or 
use of public utilities and improvements at the suit of private indi- 
viduals unless the damage is both serious in amount and irreparable in 
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character. The Court has also held that its equitable jurisdiction will 
not be exercised to stop the execution of a great enterprise when there is 
ample remedy either by the recovery of damages or by requiring the 
defendant to abate the injury by reducing the height of its dam-that is, 
when the damages are neither serious nor irreparable. Rope Co. v. 
Aluminum Co., 165 N. C., 572; Waste Co. v. R. R., 167 N.  C., 340; 
Jones v. Lassiter, 169 N.  C., 750; R. R. v. Thompson, 173 N. C., 258. 

I n  the next place the anticipated injury is contingent and the Court 
will not act upon speculative proof or such as furnishes ground only for 
conjecture. Dorsey v. Allen, 85 N .  C., 358; Berge~ v. Smith, 160 N. C., 
212. Mere apprehension of an injury is not enough. I t  must appear 
that such apprehension is well grounded and that there is  a reasonable 
probability of real injury for which there is no adequate remedy at law. 
14 R. C. L., 354, sec. 57. True, the judgment recites as a fact the prob- 
ability of injury; but in Barnes v. Calhoun, 37 K. C., 199, it is said that 
as a rule the court will exercise equitable jurisdiction only when the evil 
sought to be prevented is not merely probable, but undoubted. Ellison v. 
Comrs., 58 N .  C., 57; Dorsey v. Allen, supra. "The gereral rule is that 
an injunction will be denied in advance of the creation of an alleged 
nuisance when the act complained of may or may not become a nuisance 
according to circumstances, or when the injury apprehended is doubtful, 
contingent, or eventual merely. That is the universal law in all the 
cobrts of this country.'' Hickory v. R. R., 143 N. C., 461. 

The judge held also that the plaintiff has an adequate remedy at law. 
I t  is apparent that the plaintiffs cannot maintain an action against the 
defendant for tort. XcKinney v. Highway Commission, 192 N .  C., 670; 
Latham v. Highway Commission, 191 Y. C., 141. The State Highway 
Commission is an unincorporated agency of the State charged with the 
duty of exercising admiuistrative and governmental funcations and is not 
liable to suit for trespass or tort. The only remedy afforded the plain- 
tiffs is statutory. McKinney v. Highway C'ommission, supra. The de- 
fendant concedes that the ponding of water on lands belonging to the 
plaintiffs would be a taking for public use within the la\\ of emillcut 
domain, and that the plaintiffs upon sufficient proof would be entitled 
to a recovery a t  their election of permanent damages. Elley v. Greens- 
boro, 190 N.  C., 715; Ridley v. R.  R., 118 N.  C., 996, 1009. The judg- 
ment of the Superior Court is 

Affirmed. 
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McCOY HOWL4RD, J. 0. TYXDALL, HYMAS TYKDALL, E. S. JOSES, 
J .  N. JONES, J. D. HARPER, E. C. HOWARD, JIMMIE TTNDALL, 
J. B. HILL, N. V. NOBLE, AND P. G. SOBLE, ox BEHALF OF THEMSELVES, 
AND ALL OTHER CITIZENS AND TAXPAYERS OF PINE FOREST SCHOOL DIS- 
TRICT AND TAYLOR SCHOOL DISTRICT, AS WELL AS ON BEHALF OF ALL OTHER 
CITIZENS ASD TAXPAYERS OF THE TERRITORY COMPRISING WHAT HAS HERE- 
TOFORE BEES I~SOWS A \  THE PISK HII.I, PIYE FOREST -4s~) TAILOR S c ~ r o o ~  
DISTRICTS, IN LENOIR COUNTY, Y. THE BOARD OF EDUCATIOR' OF 
LENOIR COUNTY, a BODY CORPORATF, A N D  LESOIR COUNTY, A BODY 
POLITIC AND CORPORATE. 

(Filed 24 October, 1928.) 

Schools and School Districts4onsolidcttion of Districts-Power of Connty 
Board of Education-Discretion-Injunctions. 

Where in the discretion of the county board of education in the exer- 
cise of good faith it is required for the best interest of a consolidated 
school district to sell certain property therein, and it appears that the 
district has been formed under the county-wide plan, equity will not 
grant injunctive relief. 

APPEAL by plaintiffs from G ~ a d y ,  J., a t  Chambers, 6 September, 1925. 
From LENOIR. Affirmed. 

This is an  action for injunction to restrain the board of education of 
Lenoir County from selling the school property of the Pine  Forest 
School District and the Taylor School District, for  levying a tax and for 
other relief. 

The  following judgment was rendered in  the court below: "This cause 
coming on to be heard upon petition of the plaintiffs for  an  injunction 
restraining defendants from levying a tax in the P ink  Hi l l  Consolidated 
District and from selling the old school buildings in  what were known 
as Pine  Forest and Taylor districts, which form a part  of said Consoli- 
dated District, and the court having heard the evidence offered by the 
parties; now, upon the pleadings and exhibits offered, the court being of 
opinion that  the creation of said Consolidated District was lawful, and 
done in  the exercise of the powers conferred upon the defendants by the 
laws of this State, and said action having been brought solely for in- 
junctive relief, which the court denies, i t  is ordered and adjudged that  
this action be dismissed and that  defendants go hence without day and 
recover their costs to be taxed by the clerk." 

Plaintiffs assigned errors as follows : 
"1. Tha t  the court erred in holding that  upon the pleadings and 

exhibits offered in  this cause, the creation of the P ink  Hi l l  Consolidated 
District mas lawful, and done in the exercise of the powers conferred 
upon the board of education of Lenoir County. 
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"2. That the court erred in  failing and refusing to hold, upon the 
whole record in this cause, that the proceedings of the defendant board 
of education, in reference to the so-called Pink Hill Consolidated Dis- 
trict, were not in accordance with the county-wide plan of organization, 
and that said county-wide plan of organization was violated in reference 
to the proceedings taken to consolidate and tax the Pine Forest District 
and the Taylor District, as set forth in  the record." 

Cowper,  W h i t a k e r  & Al len  for plaintiffs. 
S u t t o n  & Greene for Board of Educat ion  of Lenoir  C'ounty. 

PER CURIAXI. The present superintendent of public instruction of 
Lenoir County, PIT. C., has held that position since 1 November, 1920. 
Cooperating with the board of education of Lenoir County, after mature 
consideration, a comprehensive county-wide plan for iural and urban 
schools in Lenoir County was determined upon, which involved the con- 
solidation of the small districts into larger districts so th,3t better classifi- 
cation and graduation of pupils and more efficient instruction on the part 
of the teachers could be had, and that proper high school facilities could 
be more economically provided. 

The State Department of Education mar requested to make a com- 
plete comprehensive survey. The survey was made under the State 
Supervisor of Rural Schools, with competent assistants. The results of 
this survey are set forth in Educational Publication No. 73, published 
by the State Superintendent of Public Instruction in the year 1924, 
under the title "Survey of the Public Schools of Lenoir County." That 
as soon as the plan therein set forth began to take definite shape it was 
determined that it should embrace the establishment of' three standard 
high schools in the county, one at  Einston, one at LaGrange and one at 
Pink Hill, the Pink Hill Consolidated District to embrace all the terri- 
tory in  Pink Hill  Township. The Pink Hill school and this plan has 
always included the Pin?  Forest and Taylor  districts as a part of the 
Pink Hill  Consolidated District. When this survey waii being made, it 
covered a period from 1 December, 1921, to some time in the spring of 
1923. The survey was published in 1924, cbontaias 233 pages and it is 
claimed to be the most complete, instructive and far-reaching rural and 
urban survey ever made in the nation, and a model to be followed. I t  
gives photographs of the groups of the old schoolhouses and the photo- 
graphs of the proposed new consolidated schoolhouses in lieu of the 
group of old ones. I t  gives two maps of the "School Consolidation Sur- 
rey," one showing the location of the old schools and the other the new 
consolidated schools. I n  this survey the P i n k  Hill Con:tolidated School 
D h t r i c t  ificludes P i n e  Forest and T a y l o r  districts. 
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I t  was contended by defendant board of education that the plan was 
adopted according to law and every step taken was legal and everything 
done that was required to be done by lan-, and legal notice in all matters 
duly given. That all the consolidated schoolhouses have been built and 
the Pink Hill Consolidated School District is the last in the group. That 
it took years to gradually consolidate, and the consolidated plan was at 
all times binding, but in abeyance until it could be reached under the 
plan, when funds became available for the purpose and other essential 
conditions would permit. That at  the present time the conditions in 
reference to the Pink Hill Consolidated School are as follows: 

"Teachers: Thirteen, with possibly an additional teacher of music; 
eleren grades, full high-school instruction. 

"Grounds: Four acres; condition of school grounds very good. 
"Building: Value $47,000; 15 class rooms and auditorium; electric 

lights arranged in a modern manner; running water; modern toilet 
facilities; sanitary conditions good. 

"Equipment: Single desks of modern design; modern blackboards; 
good library ; laboratory ; home economics and agriculture equipment." 

That besides the physical facilities ~ h i c h  the board is able to furnish 
at Pink Hill, which cannot be afforded at  the Pine Forest and Taylor 
schools, much better teachers can be secured for the Pink Hill school 
than for the others on account of more desirable working conditions and 
more attractive living conditions, so that a much higher grade of instruc- 
tion can be provided by the board in the Pink Hill school than in either 
the Pine Forest or Taylor schools: a i d  the board of education of Lenoir 
County has felt all the while, and still feels, that the interests of the 
children of the Pine Forest and Taylor districts are highly promoted by 
the action it has taken in the consolidation of districts. 

That the law imposes upon this defendant board the duty of provid- 
ing educational facilities for the children of said districts, and this duty 
it has attempted to discharge so as to be of the greatest benefit to the 
children in the districts. 

That the Duplin County arrangement was legal, and when that county 
withdrew the board carried out the consolidated plan in regard to Pink 
Hill Consolidated School District, which it always intended to do. That 
the location of the Pink Hill Consolidated School District is about the 
center of population, and adequate transportation arrangements to carry 
the children will be prorided; that if the arrangement with Duplin 
County was illegal, and if there is anything incompatible between the 
county-wide system and an inter-county school, the fact that the inter- 
county school has been abandoned ought not to be a ground of objection 
to putting the county-wide system into operation; that the cessation of 
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CBEDIT Co. v. T E m .  

allegedly unlawful acts should not be urged as the b:lsis of equitable 
relief. The plaintiffs contend to the contrary. 

We think all that the board of education has done in  the premises is 
a substantial compliance with the statutes in such case13 made and pro- 
vided and decisions of this Court on the subject. We have carefully 
read the record and able brief of plaintiffs' counsel rind can find no 
reason for disturbing the judgment of the court below. We find no 
new or novel proposition of law involved. I t  may be a hardship on 
plaintiffs to send their children a longer distance, but the facilities for 
better educational advantages, no doubt, will be greatly promoted. But 
this is left, under the law, to the sound discretion of the board of educa- 
tion. The record discloses that the plaintiffs are good, law-abiding citi- 
zens, interested in  education. Under the facts disclose3 by the record, 
we cannot interfere in the board of education's discretion. The judg- 
ment below is 

Affirmed. 

FEDERAL FINANCE AND CREDIT COMPANY v. MARSHALL TEETER. 

(Filed 24 October, 1928.) 

1. Replevin-Parties-Surety41~im and Delivery. 
The liability of the surety on a replevy bond in claim and delivery is 

not required to be determined in a separate action. 
2. Trial-Instructions-Hamless Error. 

Where but one inference of fact can be drawn from all the evidence in 
the case, and the jury has accordingly so answered the issue, an erro- 
neous instruction thereon is not reversible error. 

APPEAL by defendant from Bond, J., and a jury, at March Term, 
1928, of DURHAM. NO error. 

The issue submitted to the jury and the answer thereto were as fol- 
lows: "What damage, if any, has the plaintiff sustained on account of 
the wrongful detention of said automobile by the defendant since the 
issuance of claim and delivery herein? Answer: $574, with interest." 

R .  H.  Sykes and R.  P. R d e  for plaintif. 
Hartsell & Hartsell for defendant. 

PER CURIAM. This was a civil action brought by plaintiff to recover 
balance due on an automobile with the ancillary remedy of claim and 
delivery for said automobile, the same being replevied by the defendant 
upon the giving of a bond in the sum of twelve hundred dollars ($1,200). 



N. C.] FALL TERM, 1928. 233 

The first question: '(Can all the questions involved in  an action, in- 
cluding the liability of the surety on replevin bond, be settled in  one 
suit rather than bringing separate and independent actions?" 

We think so, under our liberal practice. The defendant gave an un- 
dertaking ('with damages for the deterioration and detention." 

I n  Moore v. Edwards, 192 N. C., at  p. 448, i t  was said: "We can find 
no statutory provision prohibiting separate actions in a case of this 
kind. I t  is no doubt better practice to try out the entire controversy in 
one action." See Polson v. Striclclund, 193 N .  C., 299; Crump v. Love, 
193 N. C., 464. 

Second. "Where, from all the evidence before the court the jury can 
draw but one inference, will a new trial be granted on account of error 
in the charge of the trial judge?" 

When the replevy bond was given by defendant, i t  was for $1,200 
(C. S., 836)) "to the effect that they are bound in  double the value of 
the property." So, when the property was replevied and taken by de- 
fendant, i t  was valued at  $600. Defendant kept the car for some 
eighteen months and it was returned to plaintiff. All of the evidence 
was to the effect that i t  was in  bad condition, and when sold at  public 
auction, after notice, a large crowd being present, i t  only brought $26. 

One of the witnesses testified: "It brought as much or more than it 
was worth." Another testified : "I have had experience in selling second- 
hand automobiles as an auctioneer. I think the car brought all it was 
worth at  that time." 

I t  will be noted that the jury deducted the $26, the amount the auto- 
mobile sold for, from the $600, and their verdict was for $574. The 
jury were warranted on all the evidence to return the verdict they did. 
The charge on the measure of damage, although erroneous, was harmless. 

No error. 

MARY P. BELL v. MURCHISON NATIONAL BANK. 

(Filed 31 October, 1928.) 

1. Equity-Bill of Discovery-Examinatiox~ of Adverse Party. 
An application for an order for the examination of an adverse party 

under C. S., 901, must contain positive arerments, and must not be argu- 
mentative, and mere statements that the examination is necessary and 
material is not sufficient, but the statute will not be construed so as to 
preclude an examination of an adverse party when the affidavit shows 
good faith, necessity, and materiality, and where it is alleged that the 
necessary information cannot be had from any person except the adverse 
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party because all other persons with such information are outside the 
jurisdiction, the application is sufficient, and an order based thereon will 
be upheld. 

Z. Sam-Inspection of Writings. 
While a "roving commission for the inspection of papers" will not be 

ordinarily allowed, an application for an order for inspwtion of writings 
is sufficiently definite when it refers to papws under the exclusive control 
of the adverse party, which relate to the immediate issue in controversy. 
which could not be definitely described, and an order based thereou will 
be upheld. 

3. Rills and Kotes-Checks-Rights and Liabilities of Drawee Bank- 
Endorsement. 

A drawee bank of a check of its depositor is not liable in damages on 
the ground that the check had been paid by it without e~dorsement of the 
payee when it appears that the check had k e n  paid and the proceeds ap- 
plied to a debt for the payment of which it had been issued, and when the 
evidence is conflicting thereon the question is for the j lry under llroper 
instructions. 

APPEAL by plaintiff from Stuck, J., at  April Term, 1928, of KEW 
HANOVER. 

Plaintiff brought suit to recover darnager for the alleged negligence 
of the defendant i n  paying a check dran.n on i t  by the plaintiff and not 
endorsed by the payee. 

On  30 October, 1925, the plaintiff had on deposit with the defendaut 
subject to her order the sum of $4,496.39 as a commerc+d or checking 
account, and on this date she drew a check on the defendant for $4,250, 
payable to the order of the Mizner Development Company, organized 
and doing business in the State of Florida with i ts  principal office in the 
city of Miami, and forwarded said check to the payee by mail. Some 
time after 12 November, 1925, the check was presented to the defendant 
for payment by the Barnett Kational Bank of Jacksonville, Fla., the 
check a t  this time bearing an endorsement for deposit by Boca Raton 
Resales Corporation, Miami Bank and Trust  Company, and the Barnet 
National Bank, previous endorsements having been guaranteed by the 
two last named banks. When the check was presented to the defendant 
for payment the Mizner Development Company, payee, had not endorsed 
i t  and its name appeared on the check only as  payee. The  plaintiff 
alleged that  the defendant had negligently paid the check without the 
payee's endorsement and that  she was entitled to the recovery of dam- 
ages for the defendant's negligent failure to perform its duty in seeing 
that  the check had been properly endorsed. 

The  defendant filed an answer alleging that  in pursuance of a uuiform 
custom among banks i t  relied upon the endorsement of the banks through 
which said check had passed and made payment of the check in good 
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fa i th ;  that  although the check had been canceled and returned to the 
plaintiff 011 or about 1 December, 1925, plaintiff did not call the atten- 
tion of the defendant to the fact that  the check had not been endorsed 
by the payee until 10 May, 1926 ; that the Boca Raton Resales Corpora- 
tion was an  agency or branch of the hfizner Development Company, the 
two having offices in  the same building and interlocking officers and 
employees and that  the two corporations were to all intents and purposes 
one organization. The defendant further alleged that  the plaintiff had 
entered into negotiations with these two corporations for  the purchase 
of a certain lot in Boca Raton, Fla., a t  the price of $15,000 and had 
agreed to make payment as  f o l l o ~ ~ s :  $750 cash; $4,250 in  30 days; 
$2,500 four months after date, evidenced by a note, and the remainder 
in q~iar ter ly  installments of $750 each; that  on 9 October, 1925, the 
plaintiff issued her check to the Mizner Development Company for $750 
and executed her promissory note for $2,500 payable to Boca Raton 
Resales Corporation, and afterwards forwarded to the Mizner Develop- 
ment Company her check for $4,250, which is the subject of the present 
action. I t  was alleged that  the check for $750 bore the endorsement of 
the Boca Raton Resales Corporation, and that  all negotiations had been 
conducted indiscriminately with both corporations, and that  the Resales 
Corporation had conducted practically the whole of the transaction. 
Other defenses were set u p  in the answer to which i t  is  not necessary 
more particularly to refer. The  court submitted to the jury the f o l l o ~  
ing issue: " In  what amount, if anything, is the defendant indebted to 
the plaintiff ?" The answer to the issue being To th ing , "  judgment was 
rendered in faror  of the defendant and the plaintiff excepted and ap- 
pealed upon assignments of error. 

R. 0. B~trgwin and lZIarsdcn Rellamy for plainf i f .  
T7arser, Lawrence, Procfer & NcIntyre for defendant. 

Anaars, J. The defendant applied for an order to require the plain- 
tiff to appear before the clerk of the Superior Court and to submit to 
an  examination before tr ial  as prorided in section 901 of Consolidated 
Statutes. The  order was made and the plaintiff mas examined before a 
commissioner, but when the defendant offered the examination in  evi- 
dence the plaintiff objected to its introduction on the ground that the 
affidavit was not sufficient to support the order. This  Court has held 
that  the application for an order of examination should be under oath, 
should set forth the nature of the action, and should aver that  the 
desired information is not accessible to the applicant and that  the 
cxaminatio~i is material and heccssary; also that the application must 
be made in good fai th and must not be perverted from its lawful purpose 
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into a means of harassing or oppressing the opposing party under the 
guise of a fair examination. Chesson v. Bank, 190 N. C., 187; Bailey v .  
Matthews, 156 N. C., 78. 

The two objections urged by the plaintif? are that the affidarit does 
not show that the examination was necessary and material and does not 
set forth with particularity any papers or documentri claimed to be 
essential to the defense. 

The mere statement that an examination is necessary and material is 
not sufficient; the averments must be positive, and not argumentative. 
Evans v. R. R., 167 N. C., 419; Xica  Co. .c. Empress Co., 182 S. C., 
669. The defendant's affidavit is not subject to either sf these two ob- 
jections. I t  alleges that it is impossible for the defendant to get the 
necessary information from any person except the plaintiff because all 
other persons who have such information are not accer&ble to the de- 
fendant and are not within the jurisdiction of the court The construc- 
tion of section 901 should not be so limited or circumscribed as to pre- 
clude the examination of an adverse party when the affidavit shows good 
faith and the necessity and materiality of the desired information. 
Smi th  v. Wooding, 177 N. C., 547; Whitehurst v. Hinton, 184 N .  C., 12. 

Bs to the second objection it may be said that while a "roving com- 
mission for the inspection of papers" will not ordinarily be allowed, the 
defendant's affidavit referred to papers which were under the exclusive 
control of the plaintiff, which related to the immediate issue in contro- 
versy, and which manifestly could not be definitely desclibed or particu- 
larly set forth. R. R. v. Powev Po., 180 N'. C., 422; LleRoy v. Saliba. 
ibid., 16. 

The first assignment of error is without merit, the second and third 
are abandoned, and the fourth inrolves a hypothesis as well as the 
assumption that i t  was the defendant's legal duty to notify the plaintiff 
of nonendorsement by the payee. The proposed testimony which is the 
subject of the fifth in part at least essentially rests upon hearsay; and 
the sixth, if sustained, mould be equivalent to permitting the witness to 
interpret the alleged contract. 

One of the principal controversies between the parties was whether 
the Mizner Development Company and t h ~  Boca Raton Resales Cor- 
poration were substantially one organization, or, if diflerent organiza- 
tions, whether they conducted a joint enterprise. Thtl jury were in- 
structed that as the defendant admitted that it had paid the check with- 
out the payee's endorsement, it must bear the burden of satisfyiug the 
jury that the payee had received the proceeds of the check or that the 
proceeds had been applied as the plaintiff intended; and that if the bank 
had paid the check without proper endorsement and had satisfied the 
jury by the greater weight of the evidence that the proceeds had been 
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paid to the Mizner Company and had been applied as a credit on the 
purchase price, the plaintiff could not recover because she admitted 
that  the check had been drawn as par t  payment of the price agreed on. 
111cKaughan 7;. T w s t  Co., 182 K. C., 543; Datwson c. Bank, ante ,  
134; 7 C. J., 686, sec. 414. The  plaintiff concedes that  this instruction 
is correct as a n  abstract proposition, but contends that there was no eri-  
dence on which i t  could be sustained. Upon inspection of the record, 
howerer, we are satisfied that  there was evidence on this question which 
it ~ r o u l d  have been improper to withhold from the jury. On 20 May, 
1927, the plaintiff brought suit in Florida against the Mizner Develop- 
nlent Company and alleged that it had received the check for $4,250, and 
had afterwards obtained the proceeds therefrom. I t  is contended by the 
plaintiff that she had not discovered the facts in regard to the transac- 
tion at  the time the suit was instituted in the Florida court, but this 
vas  merely a circumstance to be considered by the jury in connection 
with other evidence. There was evidence tending to show that  the pro- 
ceeds of the check had been applied as they would have been applied if 
the check had been endorsed by the Mizner Company, and that the 
plaintiff had made one of her checks payable to the Mizner Development 
Company and Boca Raton Resales Company, and that  i t  had been en- 
dorsed only by the Mizner Development Company. The serenth and 
eighth assignments must therefore be overruled. 

The thirteenth and eighteenth exceptions relate to the contentions 
which were not called to the attention of the court at  the time and in 
the instruction which is the subject of the nineteenth exception we find 
no error. The  other exceptions require no discussion. 

S o  error. 

(Filed 31 October, 1928.) 

1. Evidence--Burden of Proof. 
The correct rule of law as to the burden of proof is a matter of sub- 

stantial right to the party who has been prejudiced thereby. 
8. Same. 

In an action to recover upon a note secured by a title retaining contract 
of sale, where the defense is that the amount was raised after execution 
and delivery, the burden is on the defendant to show this by the greater 
weight of the evidence, and a charge is erroneous that he must prove his 
defense by clear, strong and convincing proof, or find the issue for the 
plaintiff, as placing on defendant n greater burden than the law requires 
of him. 
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3. Appeal and Error-Review-Harmless Error-Instrucstions. 
\There the charge of the court is erroneous in favor of the plaintiff, it 

will not be held for reversible error on his appeal. 

APPEAL by plaintiff from Harris, J., at February Term, 1928, of 
CRAVEN. NO error. 

The issue submitted to the jury and their answer thereto was as fol- 
lows: "In what amount, if any, is the defendant indebted to the plain- 
tiff? Answer : Nothing." 

McKinnon. Carmichael for plaintiff. 
D. L. Ward for defendant. 

CLARESOK, J. This is a civil action to recover $100, alleged to be due 
on a note (conditional sale agreement) made by defendant to plaintiff 
on purchase of a Ford truck. Defendant denied liability and alleged: 
"That after the said conditional sale agreement and buyer's statement 
had been executed and delivered to the plaintiff, the purchase price of 
$350 was wrongfully, falsely and fraudulently changed and altered to 
$450, with intent to defraud the defendant to the amount of $100 in 
excess of the purchase price which he agreed to pay." 

After stating the contentions clearly and fairly, the court below 
charged the jury as follows: "There is one issue for you to pass upon, 
gentlemen, in determining this case: 'In what amount, if any, is the 
defendant indebted to the plaintiff?' That is, in what amount, if any, 
is W. 11. Qandiford indebted to the plaintiff, ,4. J. Collins, Qandiford 
being the defendant, and C'ollins the plaintiff. Now, the burden of that 
issue, gentlemen, is on the plaintiff, X r .  Collins, and he is indebted 
either $100 and interest or nothing. . . . Kow, as to this paper 
being changed, the allegation of the defendant that the figures were 
changed in this paper after he signed it, the court charges you that 
before you can find that these figures were changed that you must be 
satisfied from evidence which is clear, strong and convincing. The rule 
is that a written paper stands for itself, and before you can find that 
any part of that paper has been forged, altered, or added to, that who- 
ever says that must show you from the evidence that il: is clear, strong 
and concincing that that has been done, and unless he has shown you it 
would be your duty to find that the paper was not changed. Now, gen- 
tlemen, the court charges you, if you find from the e~ridence which is 
clear, strong and convincing to you that this paper was changed from 
$350 to $450, it would be your duty to answer this issue 'No.' But the 
court further charges you, if you find that this paper was not changed, 
and the defendant having admitted the execution, it would be your duty 
to answer the issue $100." 
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The plaintiff complains that  the charge was contrary to law; that  
when the plaintiff proved the execution of the note the burden of show- 
ing payment was on the defendant. This is  ordinarily so. Guano Co. v. 
hfarlcs, 135 N .  C., 59; Swan  v. Carawan, 168 N. C., 472; Bank v. Clark, 
172 N. C., 268. 

From the pleadings the $100 was a part  of the alleged purchase price 
of the Ford truck for $450 (including extras making $491). There was 
no dispute that  $350 and the extras had been paid by defendant. The  
contention of the defendant was to the effect that  the $350 was fraudu- 
lently raised to $450. The  case in the court below r a s  tried out on the 
theory that  the conditional sales agreement was raised from $350 to 
$450. On  this aspect the court charged: ('Now, gentlemen, the court 
charges you, if you find from evidence which is clear, strong and con- 
vincing to you that  this paper was changed from $350 to $450, i t  would 
be your duty to answer this issue, No. But  the court further charges 
you, if you find that  this paper was not changed, and the defendant hav- 
ing admitted the execution, it would be your duty to answer the issue 
$100." 

We think plaintiff cannot complain. The  court below laid down the 
rule stronger in  favor of plaintiff, and against defendant, than  he  was 
entitled to. Defendant was only required to satisfy the jury "by the 
greater weight of the evidenc~." Wicker v. Jones, 159 N. C., a t  p. 113. 

The prior part  of the charge, if error, was not prejudicial, as the 
court below correctly charged, "the defendant having admitted the execu- 
tion, it would be your duty to answer the issue $100." The note was 
interwoven with the conditional sales agreement, which i t  was alleged 
was raised from $350 to $450. I t  has long been held in this jurisdiction 
that the burden of proof is a material rule and a substantial right. 
Hunt  v. E w e ,  189 N.  C., 482. 

Under the facts and circumstances of this case we cannot hold, on the 
entire charge, that there was prejudicial error. The  jnry could hare  
readily decided otherwise, but they are the triers of fact. 

N o  error. 

STATE r. J E T H R O  R. TICKERS.  

(Filed 21 October, 19'18.) 

1. Husband m d  Wife-AbandonmentJudgmente-Discretion of Court- 
Parent and Child. 

It is within the discretion of the trial judge to provide for the support 
of the wife and the minor chilclren of the marriage from the property 
or labor of the husband upon his conviction of wilfull!: abando~iing them 
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(C. S., 4447, 4449), and, Held, in this case an order that he pay a certain 
sum of money into the clerk's office monthly for this purpose, and secure 
compliance therewith by executing a bond in the sum of one thousand 
dollars come within the provisions of the statute. 

2. Same--Form and Sufficiency of Judgment. 
Where the husband has been convicted of abandoning his wife and 

minor children, the order of the judge providing for th(>ir support should 
be definite in providing for the contingencies that may arise, such as the 
coming of age of the children, etc., and should state what part thereof is 
for the support of the wife and what part is for the support of the chil- 
dren ; and an order requiring the defendant to pay a cex8tain sum monthly 
into the office of the clerk of the Superior Court, und.er a bond of the 
defendant to secure compliance, without further provisions, will be re- 
manded so that a more definite order be given in the judgment of the 
lower court. 

5. Criminal Law-Judgments-Conditional or Altermkive Judgments. 
Where tbe husband has been convicted of wilfully abandoning his wife 

and minor children (C. S., 4447) ; and, secondly, of wilfully failing to 
support them ( C .  S., 4450), an order suspending judgment upon the second 
count, to take effect, however, upon the defendant's failure to comply with 
the order for support under the first one, is not objectionable as being 
conditional or alternative. 

~ ~ P P E A L  by defendant from Small, J., at  May Tern), 1928, of DLTR- 
H A M .  

The  defendant was indicted for the wilful abandonment of his  wife 
and children under C. S., 4447, and for his  wilful failure, while living 
with his wife, to proride adequate support for her and the children 
under C. S., 4450. On the tr ial  a t  the conclusion of the evidence the 
defendant pleaded guilty to both counts, and i t  was thereupon adjudged 
on the count for abandonment tha t  the defendant pay into the office of 
the clerk of the Superior Court of Durham County on the first day of 
each calendar month, beginning 1 June,  1928, the sum of $90 for the 
support and maintenance of his wife and two minor children, and that  
he give bond in the sum of $1,000 with sufficient surety conditioned 
upon his faithful compliance with this order, and that  i n  default he pay 
the penal sum of the bond into the office of the clerk to be disbursed 
upon the order of the Superior Court. 

On  the second count i t  was adjudged that  the defendant be confined in 
the common jail of Durham County for a period of two years and 
assigned to work on the public roads of the county, capais not to issue 
unless the defendant failed to pay into the office of the clerk the sum of 
$90 each month as provided in  the judgment and failed to pay the costs 
or failed to deliver his two minor children into the custody of their 
mother. Defendant excepted to the judgmcmt and appealed. 
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ilttorney-General Bruntmitt and Assistant Attorney-General Nash for 
plaint#. 

J .  1V. Barbee and V .  S. Bryant for defendant. 

ADAMS, J. I t  is provided by statute that upon any conviction for 
abandonment the judge having jurisdiction may, in his discretion, make 
such order as in his judgment will best provide for the support of the 
deserted wife and children from the property or labor of the defendant. 
C. S., 4449. I t  was by virtue of this authority that the trial court ad- 
judged that the defendant should pay into the office of the clerk a stated 
sum at the beginning of each month and should secure compliance with 
the order by the execution of a penal bond in the sum of $1,000. The 
defendant contends that the period or term of payment is indefinite; 
that the judgment is conditional or alternative, and that the custody of 
the children was not an issue before the court. We do not concur in the 
position that the sentence is conditional or alternative as in S. v. 
Perlcins, 82 N .  C., 682, or that the judgment was suspended in accord- 
ance with the principle laid down in S. v. IIardin, 183 N.  C., 815, and 
in previous decisions. The effect of the last paragraph in the judgment 
mas merely to suspend the execution in case of compliance by the de- 
fendant with certain conditions. S. v. Schlichter, 194 N.  C., 277;  S. v. 
McAfee, 189 K. C., 320; S. v. Viclcers, 184 N.  C., 676. 

We are of opinion, however, that the judgment is indefinite in certaiii 
of its terms. I t  was argued on behalf of the State that the act of 1925 
(Public Laws, ch. 290), wllich provides that the abandonment of chil- 
dren by the father shall constitute a continuing offense and shall not be 
barred until the youngest living child shall arrive at  the age of 18 years, 
is in effect a suspended execution as to the minor children for a definite 
period of time. On the other hand it is contended that if this be ad- 
mitted the judgment provides for the payment of $90 monthly for an 
indefinite period, and that after the children may have reached the age 
of 18 years the defendant would still be compelled to pay to his wife the 
entire sum, a portion of which was manifestly intended for the support 
of the children. The defendant contends that the judgment is subject to 
the further objection that a penal bond in the sum of $1,000 is required 
without any definite order for the disbursement of the penalty in case 
of a breach, and that the last paragraph of the judgment is susceptible 
of the interpretation that the defendant will be subject to imprisonment 
in case of his failure to make the monthly payments although the 
penalty of the bond has been paid into the office of the clerk. 

The judgment should be more definite both as to the time of p a p e n t  
and as to the amount which the wife should be entitled to in case the 

1 6 1 %  
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allowance is no longer applicable to the support of the children. The 
causc is therefore remanded to the end that the terms of the order made 
pursuant to section 4449 be more definitely prescribed rmd set forth in 
The judgment. 

Remanded. 
-- 

JAMES D. PARIiER, COYMISSIOKER, MART1 BASS, ADIMIKISTRATRIS OF 
IT'. H. RASS, DECEASED, r. I.. J. R. DICKINSIDS. 

(Filed 31 October, 1928.) 

1. Partition-Actions for Partition--Operation of Decree of Confirma- 
tion. 

While a tenant in common does not acquire title to lands in a proceed- 
ing for actual partition until confirmation of the partition by the court, 
the subsequent confirmation by the court relates back to the time of tht. 
partition, and the title rests in the tenant in common as of that time. 
and when the tenant in common dies between the time of the partition 
and the confirmation by the court, his administratrix b y  proper proceed- 
ings may sell the lands to make assets to pay his debts. 

2. Executors and Administl.ators-Sales and Conveyances Under Order of 
Court-Application and Order. 

In proceedings to sell lands of decedent to make assets to pay debts, the 
question of the necessity to sell all of decedent's land becomes immaterial 
and academic as affecting the title of the purchaser at ]:he sale when all 
the parties in interest have joined in the request that all of the lands be 
sold. 

CIVIL ACTIOS, before Daniels, J. From J O H ~ T O N .  
W. H. Bass died 6 June,  1926, learing a last will and testament. 

X a r t i  Bass, widow of the deceased, duly qualified as administratrix of 
his estate and duly instituted a special proceeding to sell land owned by 
the decedent for the purpose of making assets to pay the indebtedness 
of the estate. The record discloses that  i n  the special proceeding all 
persons having an interest i n  the estate were made parties and answers 
mere filed by parties in interest denying the amount of indebtedness 
alleged in  the petition, but admitting that certain indebtedness was due, 
and that  the personal property of the decedent had been properly 
applied. The  parties further joined in  the prayer for a c~ale of the prop- 
erty. A part  of the land embraced in the petition for sa'le for assets mas 
derived by the decedent, W. H. Bass, from the division of the land of his 
brother, Gray Bass. Part i t ion proceedings for such d i ~ i s i o n  were duly 
conducted and the commissioners made their report on 2 June,  1926. 
The decree of confirmation of such partition was duly made more than 
twenty days after the filing of said report. I n  the meantime W. H. 
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Bass died, that  i s  to sag W. H. Bass died after the report of the com- 
missioners had been submitted and before the confirmation thereof. 

The  contention was made that  the Gray Bass dirision could not be 
included as a par t  of the property owned by W. H. Bass a t  the time of 
his death for the reason that  no confirmation of the report of the com- 
missioners had been made unti l  after the death of said W. H. Bass. I n  
the proceeding by Mar t i  Base, administratrix of W. H. Bass, the land 
of W. H. Bass, including the portion which his estate received from the 
estate of his  brother, Gray Bass, was duly sold and purchased by the 
defendant. The  plaintiff, as commissioner in said proceeding, tendered 
deed to the defendant, who declined to accept it, and this action was 
thereupon instituted. 

The  defendant contends that  title to that  par t  of the land of W. H. 
Bass, allotted to W. H. Bass in  the partition of the Gray Bass lands, i s  
defective for the reason that  no decree of confirmation was made until 
after the death of W. H. Bass. 

X controversy upon an  agreed statement of facts was submitted to 
Daniels, J., who ruled that  the deed tendered by plaintiff to defendant 
coiiveyed "a good aiid iiidefeasiblt. fee-simple title to the lands descrit)ed 
in said deed." 

Parker d Mart in  for p la in t i f .  
Dickinson d Freeman for defendant. 

BROGDEX, J. Does confirmation of a sale or of an actual partition 
take effect upon the date of confirmation or a t  the date of the sale? 

Until a judicial sale has been confirmed the purchaser is a mere pre- 
ferred proposer. Confirmation is an  act of consent and approval which 
the court gives to the sale, and, for all practical purposes the court is 
the rendor in such cases, and within the limitations prescribed by law, 
may give or withhold its consent i n  its discretion. Harrell v. Blythe,  
140 N.  C., 415, 53 S. E., 232. However, when the transaction is  com- 
pleted by confirmation, and thereupon title is conveyed to the purchaser, 
confirmation relates back to the day of the sale and the purchaser 
receives his title as of that  time. Farmer I ? .  Daniel, 82 N.  C., 152; 
M c A r f a n  I . .  XcLaughl in ,  88 S. C., 391; 17ass 1 % .  i l r r i ny fon ,  88 N. C'., 
10;  Joyner v. Fufrel l ,  136 N. C., 301, 48 S. E. ,  649. 

Incidentally, i t  was contended that  a sale of all the tracts of land de- 
scribed in the petition was not necessary to pay debts. I n  proper cases 
this contention would perhaps be worthy of serious consideration, but 
i n  the case a t  bar all the parties requested that  all the land described in 
the petition be sold. Hence a discussion of the question mould be wholly 
academic. 

Affirmed. 
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(Filed 31 October, 1928.) 

1. Agriculture-Fertilizers--Damages from Use of Infeirior Fertilizer- 
Evidence--Statutes. 

While the certificate of the State Chemist showing an analpis  of fer- 
tilizer is made prima facie evidence of the constituencj of the fertilizer 
under C. S., 4697, such certificate is not admissible unlefss the samples of 
fertilizer are taken in accordance with the statute, but when objection to 
the admission of such certificate is withdrawn, error in its admission, if 
any, is cured, and Held ,  under the facts of this case, there was sufficient 
evidence of damage to crops from the use of such fen-ilizer to be sub- 
mitted to the jury. 

2. Trial-Reception of Evidence--Objections and Exceptions. 
Where objection to the admission of evidence is withdraw11 during the 

trial, error, if any in its admission, is cured thereby. 
3. Pleadings-Counterclaim-When Count,erclaim May be Set Up. 

Damages for an alleged assault by an officer in taking goods under 
claim and delivery or false arrest by him, cannot be maintained as a 
counterclaim in an action upon a note given by the (defendant to the 
plaintiff for fertilizer sold to him, as it does not arise cut of, and is not 
connected with the subject-matter of the action, and doer: not accrue until 
after the commencement of the main action. C. S., 519, 521. 

COSNOR, J., dissenting. 

APPEAI, by defendant from Duniels, J., a t  April  Term, 1928, of 
BERTIE. 

Civil action to recover on a promissory note given for fertilizer war- 
ranted to be of high grade and expressly prepared for m e  in  the culti- 
 ati ion of tobacco. 

Defense was interposed on the g ~ o u n d  of alleged failure of considera- 
tion; and a counterclaim was set u p  for loss of crops. A further counter- 
claim for assault and false arrest on the part  of the officer who serred 
the claim and delivery papers in this action was also pleaded. 

Defendant offered two certificates of chemical analysw, one made by 
Robb 65 Arnold, of Richmond, Va., and the other by W. G. Haymood, 
Fertilizer Chemist, North Carolina Department of Agriculture, Division 
of Cliemistry, both showing deficiency of ingredients i n  the fertilizer, 
which were a t  first excluded on plaintiff's objection, bui later admitted 
on objection being withdrawn. Xotwithstanding this  evidence, the court 
held that  the analyses were not made as required by the statute, hence 
he declined to submit an issue on defendant's counterclaim for loss of 
crops, and instructed the jury that  the chemical analyses could only be 
considered on the question of alleged want of consideration. There mas 
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~ l o  issue subniitted as to the alleged assault and false arrest by the 
officer who served claim and delivery papers in the present action. 

F rom a judgment in favor of plaintiff for the amount of the note the 
defendant appeals, assigning errorq. 

14'. R. Joltuson ant7 Crarig & Pr i f c1~ar .d  for. plciitrtift. 
It'insf on,  I l l a f f l t e rc~s  S. h 7 p n n e y  for. de ferrdun f .  

STACY, C. J., after stating the case: We think the tr ial  court erred i l l  

limiting the use of the cheniical analysis, made by the State ('htwiist. to 
evidencc tending to show want of consideration. Fer t i l i z e r  Co. v. 
'I'ho~nas, 181 S. C'., 274, 106 S.  E., 833. True, it  is provided by C. S., 
4697, that  "no suit for damages from resaltq of use of fertilizer nlay be 
brought except after chemical analysis showing deficiency of ingredients" 
(unless other facts appear, not now pertinent), and when such analysi.: 
is had in accordance with the provisio~is of the statute, the certificate 
of the State C'hernist, setting out the artaly.is, is  made prima facie proof 
of the constituency of said fertilizer as shown thereby. But  here, there 
was a certificate of the State Chemist, showing deficiency of ingredients 
of the fertilizer, i n  evidence without objection, hence i t  would seem that 
defendant was entitled to ha re  his couuterclainl for loss of crops sub- 
mitted to the jury. Strsift & Co. 2,. A-l j ld le f f ,  192 X. C., 330, 135 S. E., 
141. We are  not now required to sap whether the analysis made by the 
Richmond firm of chemists is  competent as evidence on this phase of 
the case. Xor  is the preliminary question as to whether the provisions 
of the statute were complied with, which go to the competency of the 
certificate of the Stat(& Chemist as prima facie proof of the constituency 
of the fertilizer, presented on th i i  appeal, as thc certificate was admitted 
without objection. 

There was no error, however, in declining to submit an  issue as to the 
alleged assault and false arrest by the officer who served the claim and 
delivery papers issued in  the present action, for the very good reason, 
among others, that the alleged cause of action, set u p  herein as a counter- 
claim, did not arise out of, nor is it connected with, the subject-matter 
of plaintiff's claim, and it did not accrue until after the institution of 
the present suit. C. S., 519 and 521: Phipps c. Wilson, 125 N. C., 106, 
34 S. E., 227; d e l v i n g  X a c h i n e  C'o. 2.. B u r g e r ,  181 S. C., 241, 107 S. E., 
1 4 ;  Smith  7 % .  Fren,ch,  141 X. C., 1, 53 S. E., 435. See, also, Williams v. 
PerLin6,  192 Tu'. C., 175, 134 S. E., 417. 

Fo r  the error, as indicated, a new tr ial  must be awarded, and i t  is so 
ordered. 

New trial. 
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C ' o s s o ~ ,  J., dissenting : Defendant offered in evidence a paper-writing 
purporting to be a certificate showing the rcmlts of an  rinalysis of sam- 
ples of fertilizer made by the Fertilizer Chemist of the North Carolina 
Department of Agriculture. Plaintiff objected. There was evidence 
tending to show that  samples of the fertilizer delivered by plaintiff to 
defendant were sent by defendant to the North Carolina Department of 
Agriculture for analysis. There was no evidence that  these samples had 
been taken from the bags in  accordance with the requirements of the 
statute. C. S., 4697. The court reserved i ts  ruling upon plaintiff's ob- 
jection to the certificate. Later during the tr ial  plaintiff withdrew his 
objectim to the certificate and agreed that  same should be admitted as 
evidence. 

The court, i n  the charge to the jury, limited this certificate as evidence 
upon the issue involving the contention of defendant that  there was no 
consideration for the note sued on, for that  the fertilizer delivered was 
not the fertilizer sold. The court was of opinion, and so held, that in the 
absence of evidence of an  analysis of the fertilizer, made in  accordance 
with the requirements of the statute, showing deficiency of ingredients, 
defendant could not recover on his counterclaim for (damages to his 
crops resulting from the use of fertilizer. The certificate admitted as 
evidence, without objection, was competent to show the results of a n  
analysis made by the State Chemist; but in the absence of evidence 
tending to show that  this analysis was made as required by the statute, 
I am of the opinion that there was no error in the instruction of the 
court, or in  its holding that  there can be no recovery in  this action by 
defendant of damages from results of use of fertilizer. See proviso in  
C. S., 4697. Swift v. Aydlet t ,  192 N. C., 330, 135 S. E., 141. I think 
the judgment should be affirmed. 

STATE v. HAKNAH GOLDES. 

(Filed 31 October, 1925.) 

Apped and Erro~Revie lv-Burden of Showing Error. 
Where on nppeal the Supreme Court is equally divided, one JUSTICE 

being absent, the appellant having failed to show error, the judgment of 
the lower court is affirmed. 

APPEAL by defendant from Shaw, J., at March Term, 1928, of 
FORSYTH. Affirmed. 

Criminal action, in  which defendant was tried upon a warrant charg- 
ing 1 1 ~  with unlawful possessioii of intoxicating liquor. 
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F r o m  judgment  on a verdict of guilty, defendant  appealed to  the  
Supreme Court .  

, l t for t tey-( :c~[cral  111'ummiff u t ~ d  , l s s i ~ t n t ~ f  A l f f ~ ~ ' ~ ~ ~ y - C : ( ~ n ~ r u l  A\7u.d for  
the State. 

John D. Slauter for defendant. 

PER CCRIAX. On her  appeal  to  this Court ,  defendant  relies solely 
upon her  exception to the  refusal  of t h e  t r i a l  court  to allow her  motion, 
a t  the close of a l l  the  evidence, f o r  judgment a s  of nonsuit. C. S., 4643. 
There  was evidence tending to shorn the  presence of intoxicating liquor 
in the house occupied by defendant, as  charged i n  t h e  war ran t .  T h e  
controversy n-as as  to whether  the liquor was i n  her  possession or  i n  the 
posscssion of men to whom she h a d  rented rooms, a n d  who were present 
when the  officers entered the house. 

Stacy,  C'. J . ,  not present, the  Court,  a f te r  hear ing  the  argument ,  and 
af ter  considering the  question presented by  the  appeal  is  evenly divided, 
two of i ts  members being of the  opinion tha t  there was no error  i n  the 
refusal of defendant's motion, and  two of the contrary opinion. 

The defendant h a ~ i n g  failed to  sustain her  assignment of error ,  on 
her  appeal  to  this  Court ,  the  judgnwnt of the Superior  Court  must  be 
affirmed. Poe v. Durham Puhlic Se~.ziire Co., 198 N. C., 819. 

Affirmed. 

T,. J. B R O W S  r .  J. E. WILLIAJIS. EXECCTOR O F  T H E  WILL O F  
A. F. WILLIAMS. SI:.. D a c ~ a s ~ n .  

(Filed 7 Sorember, 1928.) 

1. Executors and  Sdnlinistrators-Allo~ra~~ce and  Payment of Clairns- 
Claims Against Decedent for  Srrr ices  Rendered-Contracts. 

In  order to a valid contract it is rcquircd by law that the minds of the 
contracting parties come definitely together llpon its subject-matter ; ant1 
when one unrelated to the testator brings action azainst the executor of 
the te5tntor to recoTer for serricei rcwlered under an express contract, 
eritlence of  such contract is insufficient to be submitted to the jury that  
tcncls only to s l~o \ r  tlint testator had expressed to third persons his inten- 
tion to lenre the  lai in tiff by will an amount in ralne or money that mould 
more than repay him for the senices  lie liad rendered. 

2. Same-Quasi-Contmcts-Quantum Meruit. 
While services performed h r  members of the decedent's family by cer- 

tain of its members are  ordinarily presumed to have been given gratui- 
tously, and therefore an action against the personal representative upon 
a qurrntrrm mwuit may riot be maintained, it is otherwise when the plain- 
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tiff in the action is unrelated to the decedent, and the law will imply a 
promise to pay for the value of such services when a definite compensa- 
tion has not been fixed by contract between the parties. 

3. Same. 
I11 proper instances one performing valuable services to the deceased 

may recover for their value for three years preceding his death upon a 
quantum meruit. 

CONNOR, J., not sitting. 

APPEAL by defendant from Harris ,  J., and a jury, at March Term, 
1928, of DUFLIN. New trial. 

The plaintiff complains and alleges: (1) I n  the original complaint : 
That he was no relation to A. F. Williams, defendant's testator, but from 
about 19 April, 1923, to 19 April, 1926, three years prior to the death 
of A. F. Williams, he rendered valuable services to said A. F. Williams, 
setting them forth in  detail, and they were reasonably worth $45 a 
month, totaling $1,620; that the services were rendered at  his request 
and for his benefit and accepted by him. (2)  I n  the amended complaint, 
that he rendered valuable services, setting them forth in detail, to said 
,4. F. Williams, from 16 December, 1919, continuously up to the date 
of the death of A. F. Williams 19 April, 1926, a period of six years and 
four months, reasonably worth and totaling $4,620; thai; the said A. F. 
Williams, while said services mere being performed, and he was receiv- 
ing the use, benefit and comfort of the plaintiff's con3tant work and 
labor, contracted and agreed with the plaintiff that at  his, the said A. F. 
Williams' death, he would leave the plaintiff well provided for, and 
would more than repay plaintiff for said services, and would give him 
something that the plaintiff would be proud of, and thtb plaintiff, rely- 
ing upon the said promises of the said A. F. Williams to thus pay plain- 
tiff for all his work and labor, as above set out, continued to do the same 
till the death of the said A. F. Williams, and he never received anything 
therefor from said A. F. Villiams, substantially alleging an espress 
contract to make testamentary provision. This was denied by de- 
fendant. 

The evidence bearing on the express contract to make testamentary 
provision is as follows: Evidence of the different witnesses: " H e  said 
that if it were not for Lu ther  (speaking of plaintiff), he  didn't know 
what he would do;  that  L u f h e r  was  his  dependence, and h e  would have 
to  rezcard h i m  for it. H e  didn't say how he was going to  reward h i m .  
. . . He said he was going to reward Luther for his help." . . . 
"Tlc fold m e  he was going to give h i m  something he would be proud of 
and alpp~eciate w h e n  he was gone." . . . "He said 'Luther is my 
main help and my aim is to give him something that  ulill reward h i m  
u ~ h e n  I a m  dead and gone.' And he said 'Luther has done more for me 
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than my own children, and I appreciate ererything you all hare done 
for me, and your little children are so sweet to run in here and pump 
my water.' . . . He said 'I am going to reward Luther with some- 
thing he will be proud of and appreciafe when I am dead and gone.'" 
None of these statements mere made in the presence of plaintiff, and 
they were made at intervals and mostly during the last years of A. F. 
Williams' life. 

Plaintiff lived with his father, who rented from A. F. Williams a 
farm of some 60 acres, about 150 to 200 yards from the Williams home. 
A. F. Williams and his wife practically lived alone. They were both, 
during the period, in declining health, and both died at  the age of 
about 80 years. Mr. Williams died 20 April, 1926, and Mrs. Williams 
20 June, 1926. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Did the plaintiff, L. J. Brown, and the defendant's testator, A. F. 
Williams, enter into the contract alleged in the complaint? Answer: 
Yes. 

"2. I f  so, did the plaintiff, L. J. Brown, perform services and do 
work and labor for said A. F. Williams, under said contract, as alleged 
in the complaint ? Answer : Yes. 

"3. What was the fair and reasonable worth of said services and 
labor of said L. J. Brown ? Answer : $1,824." 

The defendant tendered the following issue: "What amount, if any, is 
plaintiff entitled to recover of defendant for labor and services per- 
formed within three years next prior to the death of defendant's intes- 
tate (testator) ?" This was refused by the court below. Defendant ex- 
cepted and assigned error. 

At the close of plaintiff's testimony defendant moved that the cause 
of action of plaintiff, so far  as i t  alleged any contract to make a testa- 
mentary provision for the plaintiB by the defendant's testator, A. F. 
Williams, be nonsuited. This was refused by the court below. Defend- 
ant excepted and assigned error. 

Beaslty & Stevens, Gavin & Roney for plaintif. 
A. McL. Graham and H .  D. Williams for defendant. 

CLARKSON, J. The questions involved : 
1. Was the evidence offered by the plaintiff of an express contract to 

make testamentary provision for the plaintiff sufficient to be submitted 
to the jury? We think not. 

I n  Overall Co. r .  Holmes, 186 N .  C., at p. 431-2, it is said: "A con- 
tract is 'an agreement, upon sufficient consideration, to do or not to do 
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a particular thing.' 2 Blackstone Com., p. 442. There is  no contract 
unless the parties assent to the same thing in  the same sense. A con- 
tract is the agreement of two minds-the coming together of two minds 
on a thing done or to be done. 'A contract, express or implied, executed 
or esecutory, results from the concurrence of minds of two or more per- 
sons, and its legal consequences are  not dependent upon the impressions 
or understandings of one alone of the parties to it.  I t  is not what either 
thinks, but what both agree,' " citing numerous authorities. See Bank v. 
Watson, 187 N. C., 101; Refining Corporation v. Sanders, 190 N .  C., 
203; G r e ~ n e  v. Jackson, 190 N. C., 189; f7raael Co. 1%.  Casualty Co., 
191 K. C., 313. 

There is nothing to indicate, in the expressions maat> by defendant's 
testator, any certain or definite promise or contract, either express or 
implied, to make a testamentary provision in  his mill in favor of plain- 
tiff. The  expressions were not even made to plaintiff, but to others. I t  
was an  appreciation and intention, but not an  obligation. Dodson v. 
McSdams, 96 N .  C., 149; Avitt v. Smi th ,  120 N.  C., 392. 

I t  is  well settled in this jurisdiction that where services are performed 
under a contract that  compensation is to be provided in the will of the 
party receiving the benefit, and if the party breaches the contract an 
action lies for the anticipatory breach thereof. I f  the party breaches 
the contract by dying without a will or if te!;tator makes no provision in 
the will, then an  action lies for the breach of such contract a t  the death 
of the party. T h e  plaintiff may have an  action on quantum meruit. 
llliller v. Lash, 85 N .  C., 51;  Laurence v. Htster, 93 N.  42.) 79;  Freeman 
t i .  Brolcn, 151 N. C., 111; Helsabeck v. Doub, 167 N .  C.,  205; Shore v. 
Hol f ,  185 N .  C., 312; Ferf i l i zw Co. v. Eason, 104 N .  C., 244. 

2. Where there is no sufficient evidence lo  show an  I-, >x p ress contract 
between the parties, and the parties are not related, can plaintiff 
recover on a quantum mernit9 W e  think, under the facts and circum- 
stances of this case, that it is a question to be submitted to the jury. 

I n  Callahan v. Wood, 118 K. C., a t  p. 757, i t  is  said:  "The general 
rule is that  when work is  done for another the law implies a promise to 
pay for it,  and i t  is based on the presumption arising out of the ordinary 
dealings among men." Bailey v. I luf jes,  86 N .  C., a t  p. 520-1; Blount v. 
Guthrie, 99 K. C., 93;  Dorseft v. Dorsett, 183 N. C., 354. See Stokes v. 
Taylor, 104 X. C., at  p. 397; Dorsey v. Corbef f ,  190 S. C., a t  p. 788. 
I t  will be noted that  plaintiff is not related to defendant's testator. 

I n  Dunn v. Currie, 141 N. C., a t  p. 127, ii is said:  "These cases estab- 
lish the principle that  certain relations existing between the parties 
raise a presumption that no payment was expected for services rendered 
or support furnished by the one to the other. The  presumption stand- 
ing by itself repels what the law would otherwise imply, that  is, a 
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promise to pay for them, but this presumption is not conclusive, and may 
in its turn be overcome by proof of an agreement to pay, or of facts 
and circumstances from which the jury may infer that payment was 
intended by one of the parties and expected by the other. There is no 
fixed rule governing all cases alike, but each case as i t  arises must be 
determined upon a consideration of all the facts and circumstances, sub- 
ject, however, to the legal bearing on the liability of the particular rela- 
tion existing at  the time between the parties." 

The presumption applies to family relationship such as father and 
child; step-father and child; grandfather and child, etc. I n  Dorsett v. 
Dorsett, supra, to husband and wife. 

Rufin, J., in Williams v. Barnes, 14 N.  C., at p. 352, says: "But this 
much I must say, that the jury had at  least a right to pass upon the 
weight of the actual presumptions arising from the relation, both in 
estimating the wages which the plaintiff ought to be allowed, if any, and 
in determining whether he was to have any, except what the mother 
chose in her natural kindness to bestow. I n  other words, whether they 
mere to live together after, as they had done before the son became of 
age. I think such claims, without probable evidence of contract, ought 
to be frowned on by courts and juries. To sustain them tends to change 
the character of our people, cool domestic regard, and in the place of 
confidence sow jealousies in families." See Pridgen v. Pridgen, 190 
N.  C., at p. 107. 

We think the e~idence should be submitted to the jury on the question 
of quantum meruit for the three years prior to the death of defendant's 
testator. Eduwrds I , .  Maffhrws, an.te, p. 39. There must be a 

New trial. 

CONNOR, J., not sitting. 

(Filed 7 November, 1928.) 

Appeal and Erro~Determinat ion and Disposition of Cause--Remand for 
Proper Statement of Facts Agreed. 

Where a judgment of the l o ~ ~ e r  court is rendered upon an insufficient 
or contradictory statement of facts agreed upon by the parties, the case 
will be remanded for a consistent statement of facts or for trial by j u r ~ .  

APPEAL by defendant from Finley, J., at November Term, 1927, of 
ROWAN. 



252 IS T H E  SUPREME COURT. [I96 

Civil action to determine the right of plaintiffs to ].(old certain col- 
lateral pledged as security for the payment of two certificates of stock 
ill the Perpetual Building and Loan LIssociation. 

By stipulation of the parties and their counsel, duly entered of record, 
the fact situation was agreed upon and the cause submitted to the court 
for determination of the question in difference upon the facts agreed. 
Tlme, so far as essential to our present disposition of the case, may be 
abridged and stated as follom~s : 

1. On 1 July, 1921, the plaintiff, Edward ~ulenwider ,  purchased 
forty-four shares of non-taxable, paid up, 5 per cent ciividend-bearing 
stock of the Perpetual Building and Loan Association, and had forty 
shares issued in his own name and four shares issued in the name of his 
wife. 

2. The fourth and serenth paragraphs, a: they appear in the agreed 
statement of facts, are as follows: 

"Fourth. That during the year of 1924, Rev. Edward Fulenwider, for 
himself and his wife, Mrs. Edward Fulenwider, served notice in writing 
on the Perpetual Building and Loan Association to redeem certificates of 
stock, and gave said notice of ninety days, as required by the by-laws 
and the certificates, and at  the expiration of the ninety days notice given 
to pay the sum of $3,520 the Perpetual Building and Loan Association 
did not redeem said stock, but requested an extension of time to redeem 
the stock and agreed with the plaintiff, Rey. Edward E'ulenmider, that 
if an estension of time vas  given that it would secure the payment of 
certificates of stock, amounting to $3,520, by depositing .,vith him as col- 
lateral security one note and mortgage of 7iV. L. Ross rind wife in the 
sum of $5,000, and on these conditions the plaintiffs granted an exten- 
sion to redeem or pay them $3,520 for said stock by the said Building 
and Loan Sssociation, and by it turning over to, and hypothecating 
with, him as collateral security, said note and mortgage of the said 
W. L. Ross, as above set forth, and this agreement was carried into 
effect by the said Building and Loan endorsing and turning over to the 
plaintiff, Rcr. Fulenwider, said note and mortgage of I\-. L. Ross. 

That on repeated occasions thereafter the said Rev. Edward Fulen- 
wider, on behalf of himself and Mrs. Edward Fulenwider, made demand 
on the Perpetual Building and Loan Sssociation to accept a surrender 
of said certificates of stock and to pay to him the aforesaid $3,520 as 
evidenced thereby, but said association did not pay said amount and 
deferred the payment from time to time, promising ' o  settle in the 
future early as possible. 

That this condition of affairs continued, although repeated demands 
were made; that during the month of April, 1925, the said Perpetual 
Building and Loan ,Issociation asked of Rev. Edn-ard l?ulenwider per- 
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mission to withdraw the W. L. Ross note and mortgage he held as col- 
lateral for the payment of the aforesaid certificates of stock and to 
hypothecate, put up, and turn over, to him in exchange and in substitu- 
tion, and upon the same conditions, as collateral security, another note 
and mortgage in the sum of $6,000 executed by W. A. Stoker and wife, 
Xrs. Sallie Mae Stoker, to said assoriatio~r, vhich note i p  dated 23 June, 
1924, secured by mortgage registered in Book of Mortgages No. 88, 
page 152, to which reference is hereby made. 

That at said time said association did not redeem said stock and 
again asked Rev. Edward Fulenwider for further extension of time to 
pay cash for said certificates; that at  said time, April, 1925, the said 
Edward Fulenwider, for himself and his said wife, agreed to an exchange 
of the T. L. Ross note and mortgage as aforesaid for the W. A. Stoker 
note and mortgage, and pursuant to the aforesaid agreement the W. L. 
Ross rollateral x i s  witlidralvii arid the W. Ll. Stoker note and mortgage 
r e r e  substituted as collateral security for the payment of $3,520, as evi- 
tlenced by said stock certificates, and thereupon, another extension of 
time was granted said association within which to pay said sum of 
$3,320, as evidenced by said stock certificates, and thereupon another 
extension of time was granted said association within which to pay said 
sum of $3,520 to plaintiffs. 

"Seventh. That from the issuance of said certificates of stock up to 
1 July, 1926, the plaintiffs retained their said stock and received five 
per cent dividends on said stock, which was paid by the Perpetual Build- 
ing and Loan Association, and the plaintiffs are now stockholders in 
said association in the amount of said certificates." 

3. The Perpetual Building and Loan Association was adjudged a 
bankrupt on 7 January, 1927, and D. -4. Rendleman duly appointed 
trustee. 

Upon these, the facts chiefly perticent, the court held that the plain- 
tiffs were entitled to the collateral in question and to apply the proceeds 
derived therefrom to the payment of their claims. 

Defendant appeals, assigning error. 

G. R. Uzzell  a d  R. Lee IT'right for plaintiffs. 
Rendlpman cf. Rendlrmtriz. .John _If. Robinson a n d  h'. E.  T ' P s ~  for tip- 

fendant. 

STACY, C. J. The trial court evidently interpreted the fourth para- 
graph of the agreed statement of facts to mean that the plaintiffs were 
creditors, and not stockholders, of the Perpetual Building and Loan 
Association at the time they took the collateral in question; and there 
is a view in which this interpretation mould seem to be permissible. 
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4 R. C. L., 352; 9 C. J., 941. But if such be its meaning, then para- 
graphs four and seven of the agreed statement of facts are in  conflict. 

The cause, therefore, will be remanded for a consistent statement of 
facts or for trial by a jury. Otherwise, if the seventh paragraph of the 
agreed statement of facts is to control, probably the j u d , p e n t  should be 
reversed. C. S., 5180. But we do not pass upon the merits of the case 
in the present state of the record. 

Error and remanded. 

D. E. THOMAS, JR., v. T. J'. REAVIS. 

(Filed 7 November, 1928.) 

Appeal and Erml~Determination and Disposition of Cause-Remand for 
Necessary PartiesJudgments. 

When the parties to the litigation agree upon the facts and waive a 
jury trial, their agreement cannot affect others who have a legal right in 
the judgment to be rendered, and where the lower court has rendered 
judgment upon the agreed facts with.?ut the joinder of such other parties 
the cause will be remanded to be proceeded with according to law. 

APPEAL by defendant from Shazc,  J., at October Term, 1928, of 
GUILFORD. 

Civil action for specific performance. 
Plaintiff, being in  duty bound to convey certain lands to the defend- 

ant, executed and tendered deed therefor and demanded payment of the 
price bid or offered at a sale of the property. The defendant declined to 
accept the deed and refused to make payment, claiming that the title 
offered is defectire. 

Upon the facts appearing of record, the  court, being of opinion that 
the deed tendered was sufficient to convey a good title, gave judgment for 
the plaintiff, from which the defendant appeals, assigning errors. 

I lobgood,  141derman R. V i n s o n  a n d  Broadhurs t  & R o b i n s o n  for plain- 
t if. 

R i n e s ,  Kelly R. B o r e n  for de fendan t .  

STACY, C. J. This is not a controversy without action submitted on 
an agreed statement of facts for the determination of a question in differ- 
ence between the parties, as authorized by C1. s., 626, but i t  is a suit to 
compel specific performance of defendant's bid for a tract of land, made 
at a sale thereof, and to recover the amount so offered or bid. Certain 
facts haring been agreed upon by the parties, a jury trial was waired 
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and the matter submitted to the court for its decision, 011 the facts 
agreed, as to the validity of the title offered by the plaintiff. 

While disposed to agree with the learned trial judge in his view of 
the law, assuming the facts to be as they now appear, yet we think i t  
necessary that the heirs of D. E. Thomas, Sr., other than plaintiff, 
11-hose alleged interests are sought to be foreclosed, be made parties to 
the present proceeding and that  they also agree to said facts, or that 
the issues be submitted to a jury, before the title offered can be said to 
be frec arid clear of any and all claims which they may have. Judg- 
ments are binding on parties and their privies as to all issuable matters 
contained irl the -pleadings, but they a r e n o t  binding on strangers to the 
proceeding or those who have had no opportunity to be heard. Win-  
b o m  e. Gowell, 38 S. C., 117; Skinner v. Moore, 19 N. C., 138; 15 
R.  C. L., 1005, et  seq. 

Until the facts are agreed to by all the parties interested in the con- 
troversy, or established in  a proceeding to which they are all parties, we 
refrain from a discussion of the facts now appearing of record. 

Let the cause be remanded, to the end that further proceedings may 
be had as the law directs and the rights of the parties require. 

E r ro r  and remanded. 

W. H. HICKS v. A. J. SPICES AXD BELLE A%. STKES. 

(Filed 7 Sovember, 1928.) 

Arbitration and Atvard-.%\vard-Pleadings. 
Where the plaintiff briugs actiou not to enforce the terms of an award, 

but for the alleged breach of the contract arbitrated, he may not at the 
trial insist upon the terms of the unpleaded award over the protest of 
the defendant, and thew mas error in the holding of the lower court 
that the parties were bound thereby. 

APPEAL by defendants from an order of Drvin ,  J., made a t  Chambers 
in Oxford on 7 April, 1028. From ORASQE. 

The plaintiff brought suit to recover damages for breach of an  alleged 
contract for the sale of cedar trees to the defendants. The execution of 
the contract was admitted and the defendants alleged that  the matters 
in contro~ersy  had been referred to arbitrators who had made an award; 
that the defendants had signified their acceptance of the award by affix- 
ing their signatures thereto, and that  the plaintiff had refused to abide 
by the award; also that the defendants, upon the plaintiff's refusal, 
withdrew their acceptance of the award. I n  the order of Judge Devin 
there is a recital of the terms of the contract and of the agreement of 
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the parties to leave the matter in dispute to three arbitrators who had 
made their award; that the plaintiff at  the time declined to be bound 
by the award, but at the hearing stated that he was willing to be bound 
by its terms. I t  was thereupon adjudged that the restraining order 
theretofore issued be modified and that the defendants he allowed to cut 
and remove all cedar trees four inches or more in diameter at  the small 
end of the stick, and that they be permitted to remove all cedar then cut 
upon the premises by entering into a bond in the sum of $200. The 
defendants excepted and appealed. 

Thomas C. Carter for plaintiff. 
Gattis & Gat tk  for defendants. 

PER CURIAAI. The alleged award of the arbitrators bears date 
10 March, 1928. The summons in the action was issued 29 March, 
1928. The alleged arbitration, therefore, was not made a rule of court 
in an action pending between the parties at  the time thay agreed to the 
arbitration. The plaintiff did not sue for a breach of the alleged arbi- 
tration and the defendants do not rely upon it as an estoppel against 
the plaintiff. The action is prosecuted for alleged breach of the con- 
tract; and in their answer the defendants say that because the plaintiff 
refused to abide by the award their acceptance of it was withdrawn. 
The plaintiff had no legal right, after repudiating the arbitration and 
bringing suit on the contract, to abandon his alleged cause of action, 
under the protest of the defendants, and to hold them to the award. The 
situation is similar to that which arose in Carpenter u. Tucker, 98 N .  C., 
316, in which it is said that as the plaintiff therein had agreed to arbi- 
trate the matters in dispute, and had afterwards refused to comply with 
his agreement, the breach, under proper conditions, might be regarded 
as a cause of action, but not one to be set up as a defense. The contro- 
versy must be determined upon the issues which arise on the pleadings. 
There was error in holding that the parties are bound by the terms of 
the alleged award. In the latter respect the order is modified. 

Modified and affirmed. 

W. B. BYERLT r. GESERAL MOTORS ACCEPTANCE CORPORATION. 

(Filed 7 November, 1928.) 

Judgments by Default Final-When May be Rendered. 
A judgment by default final is irregularly entered upon a pleading that 

does not allege a sum certain or computable, due upon contract, express 
or implied. C. S., 595. 
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APPEAL by plaintiff from Stack, J., at May Term, 1928, of GUILFORD. 
Affirmed. 

L. B. W i l l i a m ,  Gold & Y o r k  and 2. I .  Walser for plaintiff. 
Shuping & Hampton for defendant. 

PER CURIAM. This was a motion made by defendant to set aside a 
judgment by default final. From a careful perusal of the record, we 
do not think the allegations of the complaint allege breaches of express 
or implied contracts for sums certain or computable; nor did the com- 
plaint allege a promise to pay the total amount sued for. C. S., 595. 

The judgment by default final was irregular; the court below found 
as a fact that defendant had a meritorious defense. See Supply  Co. v. 
Plumbing Co., 195 N.  C., 629. The judgment of the court below is 

Affirmed, 

GOODMAN v. BOARD O F  COMMISSIONERS O F  PERSON COUNTY. 

(Filed 14 November, 1928.) 

Taxation-Constitutional Requirements and Restriction-Right of Coun- 
ties to Issue Bonds Without Approval of Voters--County Finance Act. 

Under the facts of this case, the validity of bonds issued for funding 
a valid indebtedness created prior to 7 March, 1927, for the operation of 
the constitutional six-months term of school, and bontls issued for fund- 
ing a valid indebtedness created prior to 7 March, 1927, for erecting and 
equipping the county home for the indigent and infirm is upheld under 
the provisions of the County Finance Act. 

CIVIL ACTION, heard by D m i n ,  J., at Chambers, 22 September, 1928. 
From PERSON. 

The purpose of the action was to determine the validity of a bond 
issue for $65,000 for the purpose of funding valid indebtedness created 
before 7 March, 1927, in the necessary operation of the six months 
school term required by the Constitution. The action also involved the 
validity of a bond issue for $13,000 for the purpose of funding a valid 
and necessary indebtedness of the county created prior to 7 March, 1927, 
for the purpose of erecting and equipping the county home for the 
indigent and infirm of said county. 

The trial judge, from the evidence offered, found the necessary and 
essential facts and ruled that both bond issues mere valid. 

From the judgment rendered the plaintiff appealed. 
17-196 
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Luther M. Carlton for plaintiff. 
Na than  Lunsford for defendant. 

PER CURIAM. The bonds in question a]-e issued in accordance with 
the provisions of the County Finance Act and in conformity with the 
provisions thereof. The findings of fact made by the trial judge and 
supported by evidence fully support and justify the judgment approving 
both bond issues. No practical purpose mould be served by citation and 
discussion of authorities. The law is clear and well se1,tled. Hartsfield 
v. Craven County,  194 K. C., 358, 139 S. E., 698; 14all v. Commis- 
sioners, 194 N. C., 768, 140 S. E., 739; Maiyo v. Commissioners, ante, 
15; Con~missioners v. S'pitzer, 173 PI'. C., 147, 91 S. E., 707. 

Bffirmed. 

JOSEPH B. MARTIN v. WYTH G .  JISRTIS  

(Filed 14 Sovember, 1928.) 

Appeal and Error-Review-Burden of Showing Error. 
The verdict of the jury, under correct instructions of the court, in favor 

of the defendant in an action to establish a resulting trust in lands, upon 
par01 evidence, is upheld in the Supreme Court under the facts in this 
case. 

CIVIL ACTION, tried before Townsend, Special Judge, :it March Special 
Term, 1928, of ROOKISOHAM. 

The plaintiff alleged that he and defendant entered into an agreement 
to purchase a certain tract of land, and that the title thereof should be 
taken in the name of the defendant, but that said land 61hould be held as 
partnership property. Thereupon plaintiff offered evidence tending to 
show that he paid a part of the purchase money. The contention of the 
defendant was to the contrary. 

The issue submitted by the court was answered in fa~ror of defendant, 
and from judgment upon the verdict the plaintiff appealed. 

W .  R. Dalton for p la in t i f .  
D. F. Nayberry  for defen&n8t. 

PER CURIAM. The gist of the action, as alleged by the plaintiff, was 
to establish an interest in  a certain tract of land, the title to which had 
been taken in  the name of the defendant. 
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Plaintiff testified as follows: "I got him (defendant) to take it in his 
name so when we traded there would be no trouble about making the 
title good. We held halvers in the farm down there. That was the 
agreement." 

I t  is clear that plaintiff's right to recover depended upon his ability to 
establish a resulting trust in the land. The trial judge instructed the 
jury correctly upon the questions of law involved in  the case. The issues 
of fact were found in favor of the defendant and the record discloses no 
error warranting a new trial. 

No error. 

STATE v. EVERETT McKNIGHT. 

(Filed 14 November, 1928.) 

Criminal Law-Motions in Arrest of Judgment-Nature and Grounds in 
General. 

A motion to arrest a judgment in a criminal action will be allowed only 
where some fatal error or defect appears on the face of the record, and 
not where the motion is based upon a variance between the indictment 
and proof, or want of evidence to support the verdict. 

APPEAL by defendant from Stack, J., a t  March Term, 1928, of 
GUILFORD. 

Criminal prosecution tried upon an indictment charging that the 
defendant "on 7 April, in the year of our Lord one thousand nine hun- 
dred and twenty-seven, with force and arms, at and in the county afore- 
said, did unlawfully, wilfully, feloniously and forcibly assault Harry 
Moore with a deadly weapon, to wit, a pistol, on or near a public highway 
in said county, the said Harry Moore in  bodily fear and danger of his 
life feloniously did put and did unlawfully, wilfully, forcibly and 
feloniously did steal, take and carry away $40 in good and lawful money 
the property of the Gulf Refining Company, against the form of the 
statute in such case made and provided and against the peace and 
dignity of the State." 

Verdict: Guilty of larceny. 
After conviction, and before judgment, the defendant lodged a motion 

in arrest of judgment for that, he alleges, the indictment is not sufficient 
to support a verdict of larceny. Overruled and exception. This is the 
defendant's only exception. 

Judgment: Imprisonment in the State's prison, at hard labor, for a 
term of not less than two and not more than three years. 

Defendant appeals, assigning error, in that the court failed to arrest 
the judgment on motion duly made. 
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Attorney-General Brumrnitt and dssisfant At torney- (?era  Nmh for 
the State. 

No counsel appearing for defendant. 

STACY, C. J. Judgment in  a criminal prosecution may be arrested, 
on motion duly made, when, and only when, some fatal error or defect 
appears on the face of the record. S. v. Lewis, 194 N. C., 620, 140 
S. E., 434; S. v. Mitchem, 188 N. C., 608, 125 S. E., 190; S.  v. Efird, 
186 N.  C., 482, 119 S. E., 881; S.  v. Jenkins, 164 K. C., 527, 80 S. E., 
231; S. zr. Douglass, 63 K. C., 500; S. c.  Roberfs, 19 Y. C., 541. But 
this would not include a variance between the indictment and the proof, 
or want of evidence to support the verdict, for they are not matters ap- 
pearing on the face of the record proper. S. t*. Jarvis 129 N. C., 698, 
40 S. E., 220; S.  v. McLain, 104 N .  C., 894, 10 S. E., 518; McCanless v. 
Flinchurn, 98 N. C., 358, 4 S. E., 359. 

The indictment, in the instant case, includes, or is sufficient in form 
to charge, the offense of larceny. C. S., 4640. Hence, the motion in 
arrest of judgment nTas properly overruled. 

Affirmed. 

C. A. RAGAN r. CITY O F  THOMASVILLE. 

(Filed 14 November, 1928.) 

Limitation of ActiontiComputation of Period of Limitaltion-Accrual of 
Right of Action-Trespass. 

Where damages are sought for the flooding of the plaintiff's land, caused 
by the negligent construction and operation by a city of its sewage dis- 
posal plant, the verdict of the jury that the statute of limitations did not 
bar the right of action mill be upheld where there is evidence that the 
trespass was not continuous, but was intermittent and variable, and that 
the first substantial damage wcurred within three years next before the 
commencement of the action. 

APPEAL by defendant from Hamood, Special Judge, at July Term, 
1928, of DAVIDSOPI'. NO error. 

Action to recover damages for injuries to plaintiff's lands and crops, 
caused by the negligent construction and operation of defendant's sewer- 
age disposal system. 

The issues were answered by the jury as follows: 
1. Were the lands and crops of the plaintiff damaged by reason of the 

negligence of defendant, as alleged in the complaint? Answer : Yes. 
2. I f  so, is the plaintiff's claim barred by the statute of limitations? 

Answer : No. 
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3. What amount of damages, if any, is the plaintiff entitled to 
recover ? Answer : $600. 

From judgment on the verdict defendant appealed to the Supreme 
Court. 

Samuel W .  Ruark, XcCrary & DeLapp and Phillips & Bower for 
plaintiff. 

Roper & Roper and H. R .  Kyser for defendant. 

PER CURIAM. Defendant, a municipal corporation, constructed a 
sewerage disposal system in 1912. This action was begun on 17 October, 
1927, to recover damages for injuries to plaintiff's lands and crops 
caused by the discharge of sewage from said system into a creek which 
runs through plaintiff's land. This land is located about two miles from 
defendant's septic tank. Plaintiff alleges that defendant's sewerage 
system is defective in construction and that it is negligently operated. 
There mas evidence tending to sustain these allegations, and also to 
sustain plaintiff's allegations that his land and crops had been injured 
by defendant's negligence. Sssignments of error based upon defendant's 
exceptions pertinent to the first and third issues cannot be sustained. 
These exceptions are to rnlings of the court upon defendant's objections 
to evidence offered by plaintiffs, and to the refusal of the court to allow 
defendant's motion for judgment as of nonsuit. 

There was conflict in the evidence with respect to when plaintiff's 
cause of action accrued. There was evidence tending to show that the 
land now owned by plaintiff was injured when defendant's sewerage 
disposal system was constructed in 1912, and that the injuries com- 
plained of resulted from a continuous trespass on said land, which began 
more than three years prior to the commencement of this action. There 
mas evidence also tending to show that the first substantial injury to 
said land occurred within three years prior to the commencement of this 
action, and that the injuries resulted from trespasses which were irregu- 
lar, intermittent and variable. The injuries to plaintiff's lands and 
crops were caused by the overflow of water from the creek upon plaintiff's 
meadow land. The quantity of sewage discharged from defendant's 
septic tank into the creek had been gradually and greatly increased by 
reason of the growth in population of the city of Thomasville within 
the past few years. Neither plaintiff nor defendant prayed that perma- 
nent damages be assessed for the taking or appropriation of plaintiff's 
land. Under instructions of the court, damages mere assessed only for 
three years next preceding the trial. 

The contentions of both parties with respect to the answer to the 
second issue were submitted to the jury, under instructions as to the 
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law, which a r e  supported b y  authori ta t ive decisions of this Court .  Day- 
ton v. Ashewille, 1 8 5  N. C., 12, 115  S. E., 827;  Cardulell v. R. R., 171 
N. C., 365, 8 8  S. E., 495;  Barcliff v. R. R., 168 N. C., 268, 8 4  S. E., 290;  
Robmts v. Baldwin, 1 5 1  N. C., 408, 66 S. E., 346. 'The jury having  
found  f r o m  the  evidence t h a t  t h e  first substant ial  i n j u r y  t o  plaintiff's 
l and  occurred wi th in  th ree  years  p r io r  to  t h e  commencement of t h e  
action, a n d  t h a t  t h e  in jur ies  complained of resulted f r o m  trespasses 
which were i r regular ,  intermit tent  a n d  variable, undel* proper  instruc- 
tions, answered t h e  second issue a s  set ou t  in t h e  record. Assignments of 
e r ror  wi th  respect t o  t h e  t r i a l  of the  second issue cannot  be sustained. 
T h e  judgment  is  affirmed. W e  find 

N o  error. 

MRS. MINNIE L. ELLIS, ADMINISTRATRIS OF CLARENCE ELTIIS, DECEASED, 
v. THE DURHAM HERALD (:OMPAST, 1:uc. 

(Filed 14 November, 1928.) 

1. Master a n d  Servant-Liability of Master fo r  Injur ies  t o  Servant- 
Methods of Work, Rules, a n d  Order-Nonsuit. 

Where, under the order of the defendant's vice-prinvipal, i ts employee 
went upon the top of the defendant's press to  repair a n  electrically driven 
machine, and there in a small space near the ceiling, i t  was probable that 
he would come in contact with a deadly, uninsulated electric rail, ren- 
dered harmless by the order of the vice-principal that  the current be 
turned off, and while working there the vice-principal suddenly ordered 
the current to be turned on again, and there was circumstantial evidence 
that  the intestate could not have heard such order, and 1 here was evidence 
that  there was a safer method of doing the work: Held,  defendant's 
motion a s  of nonsuit upon the evidence was erroneourily granted in the 
lower court. 

2. Same--Safe Place to Work. 
In  the exercise of due care i t  is the duty of the employer to furnish 

his employee a reasonably safe place to do the work within the scope 
of his employment, and the employer is liable in da.mages for injury 
proximately caused by his negligent failure to  d o  so, and it  is not re- 
quired that  he should have foreseen the particular injury that  followed 
the neglect of this duty. 

8. Trial-Taking Case o r  Question from Jury-Nonsuit. 
Upon defendant's motion as  of nonsuit the evidence is to be taken in 

the light most favorable to the plaintiff, and he is entitled to every reasou- 
able intendment therefrom, and every reasonable inference in his favor. 
C. S., 567. 

APPEAL by plaintiff f r o m  Bond, J., a t  M a r c h  Term,  1928, of DURHAM. 
Reversed. 
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This is a ciril action for actionable negligence brought by plaintiff, 
administratrix of her son, Clarence Ellis, against defendant. The de- 
fendant in  the conduct of its business had an electric hoist machine 
which became out of order and needed repair. Clarence Ellis was in the 
employ of defendant, and at  the time of his death was 19 years old. H e  
worked with one Jack Mitchell in the pressroom of the Durham Herald, 
and was killed about 12 :30 in the morning of 5 July, 1926. They got a 
roll of paper on the hoist and carried it around to the press to put i t  on 
the press. Something got the matter with the hoist and the wheels got 
off the track and it would not pull. Jack Mitchell testified, in par t :  
"Mr. Curtis Denning said 'Go up on the press and get the hoist on the 
track.' " The bottom of the track was from 10 to 12 inches from the 
ceiling. Electricity was used in  operating the hoist. Plaintiff's intes- 
tate was ordered to work in the zone near the rails which carried the 
electric current to operate the hoist, and fell dead when it was turned on 
by order of defendant's superintendent. 

I t  was in evidence that an examination of the body disclosed that 
there was a brown spot across his chest. A scar across the chest, looked 
like a burn, and one underneath his arm. (Witness indicated mark 
under arm) and testified, "Seemed as if he must hare had his arms up 
this way. I t  was under here." 

Defendant in its answer denied any negligence, and set up the plea 
of contributory negligence. 

At the close of the evidence defendant moved for judgment as in case 
of nonsuit. The motion was allowed. Plaintiff excepted, assigned error 
and appealed & the Supreme Court. 

The other material evidence will be set forth in the opinion. 

Basil 1V. Wahkins and W .  S. Lockhwt for p1ainti.f. 
Fuller, Reade & Puller and Brawley & Ganft for defendant. 

CLARKSON, J. Was defendant entitled to h a ~ e  its motion for judg- 
ment as in case of nonsuit allowed at the close of plaintiffs evidence? 
(C. S., 567.) We think not. 

The question as to the admissibility of the humane and considerate 
articles in the local columns and editorial of the Durham Herald, we 
do not think i t  necessary now to decide. 

On motion to nonsuit, the evidence is to be taken in  the light most 
favorable to plaintiff, and he is entitled to the benefit of every reason- 
able intendment upon the evidence, and every reasonable inference to be 
drawn therefrom. Robinson G. Ivey, 193 N .  C., at  p. 810. 

Under the evidence, we think that plaintiff's intestate was in duty 
bound to obey Curtis Denning. The evidence was to the effect "Curtis 
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Denning was the superintendent, or foreman, in  charge of the work in  
the absence of Mr. Taylor." Paf ton v. R. R., 96 N. C., 455; Thompsolt 
v. Oil Co., 177 N .  C., 279; Davis v. Shipbuilding Co., 180 N.  C., 74; 
Robinson v. Ivey ,  supra. 

Without obedience on the part of an employee, in  the conduct of 
business, we would hare chaos. No business can be run successfully 
without the employee being obedient to the employer. I n  the present 
case Denning was the alter ego. I t  was his order that plaintiff's intes- 
tate obeyed. 

The evidence discloses that a step-ladder was ordinarily used on pre- 
vious occasions in fixing the hoist. On the occasion in  controversy, 
under the direction of the foreman, plaintiff's intestate was ordered to 
('Go up on the press and get the hoist on the track." We will ,lot nar- 
rate the evidence in  detail to any extent, as the case goes back for a new 
trial. To operate the electric hoist, the electric current passed through 
the rails, which were uninsulated, live wires, and deadly when the 
current was on. To  fix the hoist plaintiff's intestata "had to stoop. 
There wasn't any platform on top of the press. There wasn't any rail 
around there to stand on or anything. There wasn't any rail around 
the top of the press. There wasn't anything to stand on, only to be on 
the frame of the press. I guess the frame is about four or five inches 
wide. There isn't anything on the ceiling that could be clasped for sup- 
port." When the current is off there is no danger. While attempting 
to fix the hoist with his foreman, Mr. Denning, the foreman instructed 
Jack Mitchell, who was at the switch some forty or fifty feet away, to 
turn on the current. "I heard him holler just about the time I cut i t  on. 
I t  was only a second before he hollered. After I left the switch I didn't 
find Ellis across the track. H e  fell whenever I turned the switch off- 
he hollered and fell. I cut the current off before he fell. I cut the 
current off when Denning told me. I did not let the current stay on but 
just a second or two. As soon as I cut it on I heard him holler to cut i t  
off and I cut i t  off. I came around and saw Ellis lyin,g under the press 
down between the paper." 

I t  was in  evidence that when Denning instructed X: tchell to turn on 
the current, plaintiff's intestate was u p  on the press and not as close to 
Denning as Mitchell. Plaintiff's intestate was on one side of the press 
and Denning was on the other. This could be considered on the aspect 
as to whether plaintiff's intestate heard the order of Dc1nning to turn on 
the current. The evidence of negligence can be direct or circumstantial. 
We think the evidence sufficient to be submitted to the jury. 

I t  is well settled that an employer is not a guarantor. or an insurer of 
the safety of the place of work or of the machinery and appliances of 
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the work. But i t  is the positive duty of the employer, which is primary 
and nondelegable, in the exercise of ordinary or reasonable care to fur- 
nish or provide his employee a reasonably safe and suitable place in 
which to do his work, and reasonably safe and suitable machinery and 
appliances. I f  there is a failure in this respect, and such failure is the 
proximate cause of any injury to an employee, the employer is liable. 
Barnes v. Utility Co., 190 N. C., 382; Holeman c. Shipbuilding Co., 
192 N .  C., 236; Robinson c. Icey, 193 N .  C., 805; Smith v. Ritch, ante, 
72; Maulden. v. Chair Co., ibid., 122; Street v. Coal Co., ibid., 178. 

I n  Pigford v. R. R., 160 N. C., at p. 100, it is said: "It is well under- 
stood, however, that an employer of labor may be held responsible for 
directions given or methods established of the kind indicated, by reason 
of which an employee is injured." Ogle v. R. R., 195 N. C., 795. 

I n  Jefferson c. Raleigh, 194 N .  C., at  p. 482, it is said: "It is not 
essential that the particular injury could have been foreseen, but that 
some injury was likely to flow from the method used in performing the 
work. This principle of liability first announced in Drum v. Miller, 
135 N .  C., 204, flows through the decisions without a break, but with 
increasing rolume. Hall c. Rhinehnrf, 192 N. C., 706." For the 
reasons given, the judgment below is 

Reversed. 

BCRLIXGTOK HOTEL CORPORATION r. D I S O N .  

(Filed 14 Sovember, 1928.) 

1. Evidence--Evidence at Former Trial-Sdmissions of Record in Former 
Trial. 

A solemn admission put in record by the attorneys of a party are ad- 
missible in evidence against him in a subsequent action brought by him 
against a third party when the second action involves the same question. 

CIVIL ACTIOPIT, heard by Small, J., at Second May Term, 1928, of 
ALAMANCE. 

Plaintiff instituted an action against the defendant in the court of a 
justice of the peace to recover the sum of $100 upon a stock subscription 
note for one share of stock in plaintiff corporation. The defendant ad- 
mitted the execution of the note, but alleged that the note was secured 
by the plaintiff in a stock-selling scheme in violation of the Blue Sky 
law in  that the plaintiff procured the Hockenbury System to sell said 
stock wrongfully. The plaintiff offered evidence tending to show that 
the stock of plaintiff was sold by citizens to various people in Burlington, 
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including the plaintiff. in pursuance of a patriotic and local pride under- 
taking to secure a hotel, and that these citxzens who sold said stock re- 
ceived no compensation for their services whatever, and that the Hocken- 
bury System solicited no stock subscriptions a i d  sold no stock, but were 
employed for the purpose of advertising the project and of instructing, 
counseling and superrising teams of citizens who actually sold the stock. 
X r .  C. C. Haworth sold tlie stock in controversy to plaintiff. There was 
no evidence that X r .  Haworth received any cornpenitation from any 
source whatever for the sale of said stock. The trial judge peremptorily 
instructed the jury to answer the issue of indebtedness in favor of the 
plaintiff. 

From judgment upon the verdict the defendant appealed. 

Coulter, Cooper (e- C a w  for plainfi,ff. 
J .  Dolph Long for defendant. 

BROGDEN, J. I s  a pleading or solemn admission put in the record by 
the pleader's attorneys admissible in evidence against the pleader in a 
suit by the pleader against a third party involving the same question? 

The defendant offered in evidence excerpts from the agreed statement 
of facts signed by counsel for plaintiff and constituting a part of tlie 
record in the case of B~ir l i ) lg to l~  JIofel Corporation u. Bell. This agreed 
statement of facts admitted that the Hockenbury System was enlployed 
to sell stock and receirc a commission upon such bales. The plni~~tiff  
objected to the admission of this evidence, and the objection nas  sus- 
tained. I n  Hotel Corporation v. BPI[, 192 K. C., 620, 135 S. E., 616, 
the Court expressed doubt as to whether the contract Eetween the Bur- 
lington Hotel Corporation and the Hockenbury System constituted an 
agency for selling stock as contemplated by law, but the decision was 
based upon the admission in the agreed statement of facts contained in 
tlie record in that case. 

The courts generally hold that a pleading containing an admission is 
competent against the pleader, in a subsequent case, on behalf of a 
stranger. The rulings of courts of last resort upon the subject are 
assembled in 14 A. L. R., p. 56.  I n  this State the question was first 
considered in  Kidclie v. DeBrutz, 2 S. C., 420. This decision was ren- 
dered in  October, 1796, and held that an admission in an answer could 
be offered in evidence against the defendant in an action by a third per- 
son. To the same effect is the ruling in B1oa:ham v. Timber Corporation, 
172 N.  C., 37, 89 S.  E., 1013, vhere it was held: "It is not necessary to 
the competency of a pleading, as an admission against the party, that it 
be one filed in an action betvyeen the same parties. d pleading filed in 
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any action is competent against the party if he signed it or otherwise 
acquiesced in the statements contained in it, if such statements are 
material and otherwise competent as evidence in the cause on trial, not 
by way of estoppel, but as evidence, open to rebuttal, that he admitted 
such facts." I n  the case at bar the defendant offered an agreed state- - 
merit of facts signed by counsel for both parties in the former suit. The 
rule with respect to admissions contained in pleadings apply to solemn 
admissions signed by counsel and set out in the record. Thus, in Guy  v. 
Manuel, 89 N .  C., 84, the Court said: "For the admissions of attorneys 
in the conduct of an action arc always admissible in evidence against 
their clients, especially when the admissions are of record. 'The admis- 
sions of attorn& of Eecord bind their clients in  all matters relating to 
the progress and trial of the cause. I n  some cases they are conclusive, 
and may even be given in evidence upon a new trial, though previously 
to such trial the party give notice that he intends to withdraw them; or, 
though the pleadings-be altered, provided the alterations do not relate to 
the admissions. But to this end they must be distinct and formal, or 
such as are termed solemn admissions, made for the express purpose of 
relaxing the stringency of some rule of practice, or of dispensing with 
the formal   roof of some fact at  the trial.' " 

However, while it is competent to introduce pleadings or solemn ad- 
missions as defined by law as evidence, nevertheless the admissions so 
admitted are not conclusive. The party making such admissions has the 
legal right to show, if he can, that they were made under misapprehen- 
sion or by inadvertence or mistake, or for the purpose of dispensing with 
formal proof, or that they mere made for the purpose of presenting a 
particular point in the particuly case under consideration. Mason v. 
NcCormick, 85 N .  C., 226;  A d a m  1;. Utley,  87 N. C., 356; Smi th  v. 
A7imocks, 94 N. C., 243; S o r c u m  v. Savage, 140 N. C., 472, 53 S. E., 
289; Alsworth v. Cedar Works,  172 N.  C., 17, 89 S. E., 1008; Ledford v. 
Power Co., 194 N. C., 98, 138 S. E., 424. 

The plaintiff relies upon the case of Eigenbrun v. Smith, 98 N. C., 
207, 4 S. E., 122. This case is not in point. Apparently the pleading 
was offered to contradict the statement of a witness who was not a party 
to the action. 

The exclusion of the evidence so offered by the defendant was error 
warranting a 

New trial. 
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JOHR' H. TT'EIR v. JOHR' T. WEIR. 

(Filed 14 November, ,1928.) 

1. Execution-Sale-Manner, Conduct, and Validitj of Sale. 
The sheriff at the sale under execution of a judgment must conduct the 

sale in a prudeut and just manner so as to realize a fair price for the 
property thus sold, or the sale will be roitlable upon motion in the cause 
made by a party whose rights are thereby affected. 

2. Same. 
The mere fact that the property sold a t  : ~ n  execution sale was en ?nflsuc, 

or that the price it brought &as inadequate, will not suffice in equity to 
set the sale aside in the absence of allegations and proof of elements of 
fraud, unfairness, oppression, or undue advantage on the part of the 
sheriff or purchaser a t  the sale. 

3. Same-Equity. 
Where property is sold under execution of a judgrnent, gross inade- 

quacy of price may be considered in equity with other evidence of fraud 
or unfairness in the sale, though standing alone it is insufficient for the 
interference of the courts. 

4. Same-Title and Rights of P u r c h a s e ~ 1 : p s e t  Bids. 
An execution sale, when closed, is not subject to an upset bid, C. S., 

2591, 3243 not being applicable thereto. (1. S., 671. 

APPEAL by W. H. Collins from Townsend, Special Judge, at May 
Term, 1928, of Us~orv.  

Motion by Mrs. M. J. M. Weir and W. 11. Wood, executors under the 
will of John  H. Weir, deceased, to set aside and declare void a sale of 
lands, made under execution, issued in the present cause, to  satisfy the 
judgment of $3,700, and interest, rendered during the lifetime of John 
H. Weir. 

Movants ask that  the sale be set aside and a resale ordered upon four 
grounds : 

1. F o r  that  the deputy sheriff, B. F rank  Niven, who conducted the 
sale, offered the property en muse, and declined to sell only a par t  of i t  
that day, as requested by R. Lee Weir, son of Mrs. I f .  J. M. Weir, who 
attended the sale for the purpose of bidding on the property and pro- 
tecting the interests of his mother. 

2. Because, from a conversation had with B. F rank  Niven, deputy 
sheriff, just prior to the sale, the said R. Lee Weir w,as put  under the 
impression that  the bid, made on that  date, could be upset a t  any time 
within twenty days by filing a n  increased bid of ten per. cent, which was 
offered within said time, and is  still subsisting. 

3. Tha t  the bid of "three hundred ten dollars and taxes," made by 
W. H. Collins, who became the last and highest bidder a t  said sale, was 
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ambiguous and uncertain, in that, the property was sold subject to three 
mortgages, according to announcement, while the amount of taxes, and 
the number of years due, was not stated, and this "disconcerted and 
surprised" the said R. Lee Weir, by reason of which he was "misled and 
deceived, without fault on his part, when he could and would have bid 
a substantially larger sum than the amount of W. H. Collins' bid, if said 
bid had been explicit in amount and unambiguous in its terms." 

4. That the bid of W. H. Collins is entirely inadequate for the prop- 
erty sold; and, if allowed to stand, morants will realize only a small 
sum to be applied on the judgment rendered herein, whereas a much 
larger amount could and would be obtained on a resale. But the extent 
of the alleged inadequacy is not stated. 

The clerk found the facts substantially as alleged by the movants, and 
upon such finding, racated and set aside the sale as requested. This 
order was approved by the judge of the Superior Court, and the pur- 
chaser, W. H. Collins, appeals, assigning errors. 

H .  B. Adams for movants. 
John C. Sikes for W .  H.  Collins, appellant. 

STACY, C. J., after stating the case: That the movants have properly 
proceeded by motion in the cause is established by the decisions in Wil- 
liutna P .  Durtt~, 163 S. C'., 206, 79 S. E., 512, Rrcklr i fh  I . .  J1itling C'o., 
87 IT. C., 155, and Foard v. Alexander, 64 K. C., 69. And that they are 
entitled to make such motion is supported by the decisions in Andrews v. 
Prifckett, 72 S. C., 135, and McCanless v. Flinchum, 98 N. C., 358, 
4 S. E., 359. 

"It is clearly the duty of a sheriff to conduct his sales in a prudent 
and just manner, so as to realize a fair price for the property sold. And 
if he does otherwise, the sale is voidable. Voidable by whom? The 
general answer is, voidable by any person iiljured thereby; by the de- 
fendant in the execution; by the plaintiff in the execution; by any 
creditor of the execution debtor." Andrews v. Pritchett, supra. 

But it has been held with us in a number of cases that an execution 
sale, when closed, is not subject to an upset bid-sections 688 (super- 
seded by chapter 255, Public Laws 1927), 2591 and 3243 of the Con- 
solidated Statutes not being applicable to execution sales-and, when 
regularly made, such sale is not to be set aside, except for some trick, 
artifice, fraud, oppression or undue advantage, which must be alleged 
and proved, with each case to be judged by its own facts. C. S., 671, 
r t  seq., Burton v. Spiers, 92 K. C., 503; Bank v. Graham, 82 N .  C., 
489; Beckwith v.  Mining Co., 87 N .  C., 155; Black v. Justice, 86 N. C., 
504; Crews v. Bank. 77 PI'. C., 110; Mrood7ey v. Gilliam, 67 X. C., 237; 
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Hill v. Whitfield, 48 N .  C., 120; Bailey v. Morgan, 44 N .  C., 352; 
Smith v. Greenlee, 13 N.  C., 126; Oxley v. Nizle, 7 N .  C., 250; Brodie v. 
Seagraves, 1 N. C., 96. 

A sale en masse is not void, but will be supported where no fraud or 
unfairness is shown either on the part of the sheriff or the purchaser. 
MrilLiams v.  Dunn, supra; XcCanless v. Flinchurn, supra; Jones  v. 
Lewis, 30 N. C., 70; Huggins v. Ketckum, 20 N. C., 550. 

Nor is inadequacy of price alone sufficient to avoid the sale. Davis v. 
Keen, 142 N .  C., 496, 55 S. E., 359; T~wst  Co. v. Forbes, 120 N .  C., 
355, 27 S. E., 43. But gross inadequacy of consideration, when coupled 
with any other inequitable element, even though neither, standing alone, 
may be sufficient for the purpose, will induce a court of equity to inter- 
pose and do justice between the parties. Worthy v. Caddell, 76 N .  C., 
82 ; 17 A. & E. (2  ed.), 1003 ; note : 42 L. R. A. (N. S. ), 1198. 

A careful examination of the record leaves us with the impression 
that no sufficient facts have been presently established from which it 
may be reasonably inferred that the sale should be set (aside. However, 
the movants may yet show, if they can, such facts and circumstances as 
will entitle them to the relief sought. 

Error. 

MRS. M. J. hl. WEIR, INDIVIDUALLY, A N D  MRS. M. J. M. WEIR A N D  W. H. 
HOOD, EXECUTORS OF THE WILL OF JOHN H. WEIR, DECEASED, v. CLIF- 
FORD FOWLER, SHERIFF OF UNION COUKTY, AND TV. H. COLLINS. 

(Filed 14 November, 1928.) 

Injunctions-Preliminar~ and Interlocutory Injunctions--Grounds There- 
for. 

In an action to declare a sale of land under execution of judgment void, 
the remedy of restraining further proceedings under the sale is by motion 
in the original cause, and a separate action for a re,~training order is 
unnecessary. 

APPEAL by defendants from Deal, J., at  chamber,^ in Wadesboro, 
7 March, 1928. From UNION. 

Civil action to enjoin the sheriff of Union County from delivering 
deed for certain lands to W. H. Collins, the last and highest bidder at 
an execution sale. 

Upon the return of the temporary order, the same was continued to 
the hearing. Defendants appeal, assigning errors. 

A'. B. A d a m  for plaintiffs. 
John C. Sikes for dof&nts. 
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STACY, C. J. This is a companion case to W e i r  c. W e i r ,  ante, 265. 
Plaintiffs instituted the present action to restrain the sheriff from de- 
livering deed for the lands sold under execution, until a hearing could 
be had on their motion, made in the original cause, to have said sale set 
aside and the same declared void. This was unnecessary, as the same 
relief, if needed, could have been obtained by motion in the original 
cause. Indeed, the granting of an order nisi to set aside an irregular 
execution, in  such proceeding, operates, as soon as the parties have notice 
of it, to stay any further action. Foard v. Alexander, 64 N. C., 69;  
Long v. Jarrett, 9-4 N.  C., 443. 

Error. 

(Filed 21 Sovember, 1928.) 

Wills--Requisites and Validity-Codicils. 
A note payable to the deceased. found with his holographic will in a 

bos with his other valuable papers after his death, and endorsed thereon 
in the handwriting of the deceased and eyer his signature to his wife to 
take effect after his death, when proved as the statute requires, is to be 
construed as a codicil to his will, and it is not necessary to such construc- 
tion that it be physically attached to the holographic mill. C. S., 4141. 

APPEAL by the esecutors from Small, J., at Chambers, 22 June, 1928. 
From ORANGE. 

The following judgment was rendered in the court below: 
"This cause coming on regularly to be heard before his Honor, the 

undersigned, on appeal from the clerk of the Superior Court of Orange 
County on the question of probating a paper-writing purporting to be a 
codicil to the will of E. C. Thompson, and the propounder of said instru- 
ment having offered for probate a note of R. T. Howerton and wife in 
the possession of the executors of E. C. Thompson, deceased, for five 
hundred dollars ($500) ,  dated 9 January, 1924, duly assigned to E. C. 
Thompson. 

"That E. C. Thompson, late of Orange County, died on 22 March, 
1925, leaving a last will and testament with two codicils thereto dated 
30 April, 1921, 4 Xarch, 1922, and 15 August, 1923, respectively, all 
having been written entirely in the handwriting of the testator, and the 
will and codicils thereto being each duly acknowledged before two sub- 
scribing witnesses, which will and codicils were duly probated on 
28 Warch, 1925, and is recorded in the office of the clerk of the Superior 
Court of Orange County in Book of Wills J., page 330; that there was 
no residue clause to the mill or codicils. 
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"That there was found among the valuable papers of the late E. C. 
Thompson, in his lock chest box, not only the will a b o ~ e  referred to, but 
also many deeds, mortgages, notes, etc., among which was one note of 
R. T.  Rowerton and wife in the amount of fire hundred dollars ($500) 
dated 9 January, 1924, which note was not in any way attached to the 
will above referred to, but was in the same lock box or chest; that said 
note had been duly assigned to the late E. C. Thompson, and on the 
back thereof bore the following notation: 'I asigen thee with note over 
to my wife Mrs. C. E. Thompson at my dclth this the :.I day of Novem- 
ber 1924. E .  C. Thompson.' 

"And it appearing from the evidence of George F. Crutchfield, W. E. 
Thompson and Margaret Crutchfield that the said notation on the 
back of said note was made entirely in the handwriting of E. C. Thomp- 
son, each of the witnesses testifying that he or she mac3 acquainted with 
the handwriting of said E. C. Thompson, having often seen him write, 
and each having testified that the name of E .  C. Thompson subscribed 
to the end of said notation on the back of said note, and every part of 
said notation, was the signature and handwriting of E. C. Thompson, 
and further that said note was found after the death of E .  C. Thompson, 
filed away with the valuable papers and efyects of E. (!. Thompson in a 
locked chest which contained deeds, notes and other valuable papers of 
E. C. Thompson. 

"The court further fincls that the propounder of the instrument now in 
question did on 30 May, 1927, offer said instrument for probate as a 
codicil to the last will and testament of the late E .  C. Thompson, but 
that the clerk of the Superior Court of Orange County did refuse to 
admit same to probate by judgment bearing date of 30 May, 1927, and 
the propounder duly appealed to the Superior Court. 

"Now therefore, it is hereby found as a fact by the court that the 
notation 'I asigen thee with note over to my wife Mrs. C. E .  Thompson, 
at my deth, this 11 day of Xovember, 1924, E. C. Thompson,' is entirely 
in the handwriting of the deceased E .  C. Thompson; that the name of 
E. C. Thompson subscribed at  the end of said writing is the signature 
of E. C. Thompson; and i t  is further found as a fact t'iat the paper was 
found after the death of E. C. Thompson among his valuable papers, i t  
haring been found in his locked box which contained deeds, notes and 
other valuable papers. The court further finds that i t  was the intention 
of said E. C. Thompson that the notation on the back of said note should 
operate as a codicil to his will and that his wife, Mm. C. E. Thompson, 
should own said instrument. ,4nd the objectors to the probate of said 
instrument, being all the necessary parties, having wriived all formali- 
ties as to notice to necessary parties, and no objection having been raised 
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to the probate of said instrument on the grounds of undue influence or 
mental incapacity of the said E. C. Thompson, and it further appearing 
that no final account has been filed or settlement' made in this estate; 

"Now, therefore, i t  is hereby found that said instrument now in ques- 
tion is in fact a codicil to the will of the late E. C. Thompson and 
should be admitted to probate as such codicil in the office of the clerk 
of the Superior Court of Orange County, and said clerk therefore is 
hereby ordered and directed to admit said instrument to probate as a 
codicil to the will of the late E. C. Thompson. 

"It is further ordered that the executors pay the court costs of this 
proceeding." 

The executors of the estate of E. C. Thompson excepted to the judg- 
ment, assigned error and appealed to the Supreme Court. 

Gattis & Gattis and A. H.  Graham for executors (caceators). 
Victor S .  Bryant for propounders. 

CLARKSON, J. The sole question presented: I s  the paper-writing 
offered for probate a codicil to the last will and testament of E. C. 
Thompson, deceased? We think so. 

C. S., 4144 sets forth the statutory manner and method of making 
valid wills: (1) attested, ( 2 )  holographic, ( 3 )  nuncupative. 

From the judgment, i t  will be noted that the requirements of the 
statute have been complied with and the instrument has been probated 
as a holographic will. 

The language of the instrument in question is:  " I  asigen thee with 
note oeer to my  wife Mrs. C. E. Thompson at my deth this the 11 day 
of  November, 192.4.'' I t  will be seen that the instrument was in the 
handwriting of E. C. Thompson, inartificially drawn, but the language 
is explicit. When it appears on the face of the instrument that the 
"animo testandi" is ambiguous or obscure, the question is ordinarily 
submitted to the jury for determinatiop. I n  re Harrison, 183 N.  C., 
459; I n  re Southerland, 188 N. C., 325;  In re Urestfeldf, 188 N .  C., 702. 

The principle, to constitute a valid testamentary disposition, is laid 
down in 28 R. C. L., p. 60-1 (Wills), as follows: "One distinguishing 
feature of a will is that it is not to take effect except upon the death of 
the testator, and has no binding effect during the life of the testator. 
Until the death of the maker it is ambulatory and revocable. I t  is of 
the essence of a will that i t  should be revocable. An irrevocable will 
would be an anomaly. A will does not confer any present right at  the 
time of its execution, and nothing vests by reason of such an instrument 
during the life of the devisor. A will may be compared to an unde- 

18-196 
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livered deed or power of attorney, which contains an expression of a 
purpose which has not yet gone into effect, but on the death of the 
maker it ceases to be ambulatory, acquires a fixed status, and operates 
as a transfer of title." 

The language of the instrument in the present case, we think, suffi- 
cient and comes up to the requirements, and the instrument on its face 
constitutes a testamentary disposition of the note. 
d letter written by the deceased a few days prior to Eis death, giving 

a list of his property and effects and of his indebtedness, and made in 
favor of his wife, requesting the addressee to so invest his property that 
she will "get it as she needs it," so that she will have a plenty as long as 
she lives, etc., is valid as a holograph will appointing the addressee as 
executor, etc., when meeting the requirements of the law, i t  being in 
testator's handwriting, his signature appearing therein, and found in 
the writer's safe among his valuable papers, etc., there being no par- 
ticular form of a will necessary, and the writing in  quesi,ion evincing an 
animo testand;. I n  re Wil l  of Ledford, 176 N. C., 610: citing and dis- 
tinguishing Spencer v. Spencer, 163 N.  c., 88, as follows: "The case of 
Spencer v. Spencer, 163 N.  C., 88, is no authority for the position that 
a paper in form of a letter cannot be a will; i t  simply holds that the 
paper then offered for probate had none of the earmarks of a will." 

I n  Anno. to Re ICeZleher, 54 A. L. R., a t  p. 921, the following com- 
ment is made: "In Alston, v. Davis (1896), 118 N.  C., 202, 24 S. E., 15, 
although the principal object of the letter appeared to be to gire direc- 
tions for the renting of the testator's land, the statement therein, 'If I 
should die, or get killed in  Texas, the place must belong to you; and I 
~vould not want you to sell it,' was held testamentary in character, 
Furches, J., dissenting. However, in, Spencer v. Spencer (1913)) 163 
S. C., 83, 79 S. E., 291, the Court said: 'The case of Alston T. Davis, 
supra, is relied upon by plaintiffs; we admit that i t  surjtains plaintiff's 
position, but we are unwilling to follow it as a precedent. I t  is weak- 
ened as such by a brief but expressive and forceful disfent, and by the 
further fact that another member of the court took no part in  the de- 
cision." 

The present case is not controlled by either one of these decisions. 
A notation on the back of an envelope, "Julia W. Johnston Will," 

referring to an instrument in  the envelope, was held to be a valid holo- 
graphic will. Alexander v. Johnston, 171 N.  C., 468. See case cited 
in that opinion. 

I n  Hunt v. Hunt, 4 N. H., 434, 17 Am. Dec., 438, the decedent 
indorsed on the back of a note these words : "If I am not living at the 
time this note is paid, I order the contents to be paid to A. H." H e  
died before the note was paid. This was held to be a testamentary dis- 
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position. I n  Pickle v. Snepp, 97 Ind., 289, 49 Am. Rep., 449, the 
instrument was in form a promissory note. I n  all these cases the papers 
were probated as a will. Indeed, the general rule is that an instrument 
is a will, if properly executed, whatever its form may be, if the inten- 
tion of the maker to dispose of his estate after his death is sufficiently 
manifested. Babb v. Harrison, 9 Rich. Eq., Ill, 'iO Am. Dec., 203. 
Morrison v. Bartlett, 41 L. R. A., p. 43 (N. S.). 

I n  re Perry, 193 N. C., p. 397. There was presented for probate a 
note for $1,500, executed under seal by J. R. Williams and W. H. 
Allen to K. W. Perry, 18 March, 1915, due and payable one year after 
date, the note had pinned to i t  a small slip of paper, with the following 
notation, in the handwriting of the deceased, written in pencil: "I want 
Siddie Williams have this pack. E. W. Perry." This was held not a 
will, as not coming within the requirements. This Court in that case 
said: "It will be observed that the language used is simply 'I want 
Siddie Williams have this pack,' and there is nothing to indicate when 
he wanted her to have it. H e  does not say he wants her to have it at  
his death or in case of his death. A will is a disposition of property to 
take effect on or after the death of the owner. I n  re Edwards' Will, 
supra (172 N. C., 369) ; Payne v. Sale, 22 N. C., 457." 

Nere intention is not sufficient. I n  re Johnson, 181 N. C., 303. 
Codicils need not be physically attached to the original will or to 

each other. I n  re Westfeldt, 188 N. C., p. 702. 
For the reasons stated, we see no reason why the instrument is not a 

valid codicil. The judgment below is 
Bffirmed. 

CARLIE LOWE, ADMIXISTRATRIS OF JAMES J. LOWE, r. J. F. TAYLOR. 

(Filed 21 November, 1928.) 

M89t.m and ServantLiability of Master for Injuries to Servant-Tools, 
Machinay, and Appliances-Negligence-Proximate Cause. 

Where the plaintiff's intestate was engaged to deliver gasoline to dr- 
fendant's customers by auto truck, and ,there was evidence tending to 
show that he was killed by the truck turning over on the highway be- 
cause of defective brakes thereon, defendant's motion as of nonsuit 
thereon will be denied, the question of the causal connection between the 
negligence and the injury being ordinarily for the jury. 

APPEAL by defendant from Dead, J., at April Special Term, 1928, of 
DURHAM. NO error. 

Action to recover damages for wrongful death of plaintiff's intestate. 
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The issues submitted to the jury were answered as follows: 
1. Was the death of plaintiff's intestate caused by the negligence of 

defendant, as alleged in the complaint? Answer: Yes. 
2. Did plaintiff's intestate contribute to his own injury and death as 

alleged in the answer ? Answer : No. 
3. Did plaintiff's intestate, James Lowe, assume the dangers incident 

to the driving of the Reo truck on the date of his death, as alleged in 
the answer ? Answer : No. 

4. What sum is plaintiff entitled to recover of defendant, J. F. Taylor, 
as damages? Snswer : $5,000. 

From judgment on the rerdict defendant appealed to the Supreme 
Court. 

R. 0. E v e r e t t  and J o h n  W., H e s t e r  for plaintif f .  
Fuller, Reade  (e. Puller  a n d  B r a z d e y  & G a n t t  for de fendan t .  

CONNOR, J. Defendant is enbaged in the business of selling gasoline 
and oils. His  place of business is at East Durham, N. C. Some of his 
custonlers live in  Durham County, at  a distance from his place of busi- 
ness. Defendant delivers gasoline and oils to these customers by means 
of trucks. 

Plaintiff's intestate, James J. Lowe, was employed by defendant as a 
driver of one of his trucks. He  had been so employed for about eight 
months preceding his death on 4 March, 1926. During this time he 
had driren a Reo truck, furnished him by defendant. He was a careful 
and experienced driver, about 32 years of age. 

Early during the afternoon of 4 March, 3926, plaintiff's intestate left 
defendant's place of business at East Durham, driving the truck fur- 
i~ished him by defendant. The tank on this truck contained gasoline, 
which was to be delivered by him to defendant's customers on his regular 
route. Late in the afternoon of the same day, after he had called on 
these customers, he was returning to East Durham. Aai he v-as driving 
the truck on the road from Bahama to Durham it ran off the road. 
turned over, and threw him out of his seat in the truck to the ground. 
.Is the result of injuries which he thereby sustained, plaintiff's intestate 
was rendered unconscious. H e  died soon after his body was discovered, 
lying on the edge of the road. 

k t  the time the truck left the road and turned over, I hrowing the de- 
ceased out upon the ground, it was going down grade, after haring 
turned a sharp curve in the road. There was eridence tending to shon- 
that the truck first left the surface of the road and ran a short distance 
on the shoulder; it was then driven back on the road, when it turned 
orer. After the accident, it was found that the emergency brake had 
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been pulled up tight. I t  was locked. The truck was lying off the road 
at a distance of about eight or nine feet. The service brakes were de- 
fectire; they would not hold. 

There was eridence tending to sustain the allegation in the complaint 
that defendant had failed to esercise due care to provide reasonably safe 
brakes on the truck. The brakes were defective and in a dangerous con- 
dition when plaintiff's intestate drove the truck out of defendant's place 
of business early in the afternoon. Defendant had been informed of 
the coiidition of the brakes, and had promised plaintiff's intestate that 
he would hare  them repaired,  hen he returned from his trip. 

On his appeal to this ('ourt, drftwdalit co~icecles that t h e  may 1% el i- 
dence of negligence on his part, ~ r i t h  respect to the brakes; he contends, 
however, very earnestly that  there was 110 eridence from ~ r h i c h  the jury 
could find that this negligence was the proximate cause of the injuries 
to plaintiff's intestate, resulting in his death. H e  insists, therefore, that 
there was error in the refusal of the trial court to allow his nlotion for 
judgment as of nonsuit. a t  the close of all the eridence. C. S., 3 7 .  H i s  
only assignment of error is based upon his esception to the refusal to 
alldw this motion. 

It is elementary, of course, that there can be no recover? bp the plain- 
tiff i n  an  action for damages, alleged to ha\-e been caused by the negli- 
gence of the defendant, unless the negligence alleged in the complaint 
and established by the evidence is the proximate cause of the injuries 
for which damages are demanded. The plaintiff must offer evidence 
from which the jury can find'not only that defendant was negligent, as 
alleged in the complaint, but also that  this negligence mas the proximate 
cause of the injury complained of. I f  the eridence is not sufficient to 
sustain the finding by the jury of both these essential elements of action- 
able negligence, defendant's motion for judgm~nt  dismissing the action 
as of nonsuit must be allowed. 

Howerer, where there is eridence sufficient to sustain both the allega- 
tions of negligence, and of injury, whether or not there is the essential 
causal relation between the alleged negligellce and the injury, is ordi- 
narily a question for the jury. Earwood c. R. R., 192 N. C., 87, 133 
S. E., 150; Alhrif ton c. Hill ,  190 N. C., 429, 130 S. E., 5 ;  Graham v. 
C h a d o f f e ,  186 N.  C., 649, 120 S. E., 466. I11 Taylor v. S fewar f ,  172 
N. C., 204, 90 S. E., 134, Brown, J., after holding that the riolation of 
a statute by the defendant as shown by the evidence in  that case, was 
negligence per se, says : "It  does not follow, however, that  the defendant 
is liable in  damages, for  the plaintiff must go further and satisfy the 
jury by a preponderance of the evidence of the fact that  such negligence 
was the proximate cause of the death of the child." H e  quotes with 
approral from the opinion of Bfrong, J., in R. R. v. KeTlogg, 94 U. S., 
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469, 24 L. Ed., 256, where i t  is said: "What is the proximate cause of 
an injury is ordinarily a question for the jury. I t  is not a question of 
science or legal knowledge. I t  is to be determined as a fact in  view of 
the circumstances of fact attending it." See, also, Taylola v. Lumber Co., 
173 N. C., 112, 91 S. E., 719. 

There was evidence upon the trial of the instant case from which the 
jury could find that the defective brakes caused the truck to turn over 
and throw plaintiff's intestate from his seat in the truck to the ground. 
There was no evidence tending to show any other cause of his fatal 
injuries. Other causes are suggested in the brief filed in this Court in 
behalf of defendant, but there was no evidence from which the jury 
could have found that they or either of them was the prcximate cause of 
the fatal injuries. I t  could not have been held as a matter of law that 
there was no evidence of a causal relation between the negligence of de- 
fendant and the injuries and death of plaintiff's intestate. 

There was no error in the refusal of the motion for judgment as of 
nonsuit. The evidence was properly submitted to the jury, who under 
instructions to which there was no exception returned the verdict upon 
which the judgment was rendered. The judgment is affirmed. 

No error. 

IN THE MATTER OF W. R. BAUGUESS, TRUSTEE, A X D  THE BANK 
O F  DAMASCUS. 

(Filed 21 November, 1928.) 

Mortgages-Foreclmur8-Dispsition of Proceeds--Clerks of CourtAc-  
tions. 

The only authority conferred by C. S., 2591, on the clerk of the Supe- 
rior Court is to order a resale of property foreclosed u ~ ~ d e r  mortgage or 
deed of trust upon lands where the bid has been raised in ten days under 
certain terms and conditions therein prescribed, and where there are a 
first and second mortgage upon such lands, foreclosed under the second, 
an esception to the distribution of the proceeds is untenable, the remedy, 
if any, being by independent action. 

APPEAL by Alice Greer from Clement, J., at July  Term, 1928, of 
ASHE. Error. 

I t  appears from the record that W. T.  Greer and wife, Alice Greer 
(appellant), made two liens: (1) To the Atlantic Joint Stock Land 
Bank; (2) a deed of trust to W. R. Bauguess, trustee for the Bank of 
Damascus, dated 26 May, 1924, duly recorded in the register of deeds' 
office for Ashe County, in Book No. 25, p. 156. The amounts are not 
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set forth in the record nor the quantity of land or exact terms and con- 
ditions on which the land ~ v a s  sold. I t  is set forth that  the trustee, pur- 
suant to C. S., 2591, on account of default in the payment of the notes 
due the Bank of Damascus, sold the land and in the trustee's report to 
the clerk of the Superior Court i t  is stated: "At said sale the Bank of 
Damascus became the last and highest bidder for the sum of $7,000 
(total). Subject to prior mortgage to Atlantic Joint  Stock Land Bank 
to be paid out of this bid. This 10 September, 1927." 

The order of the clerk is as fo l low:  "It appearing that under the 
foregoing order a sale of the above-described property was made on 
10 September, 1927, and was purchased by the Bank of Damascus at  
the sum of $7,000, subject to prior mortgage to be paid out of purchase 
price at  Atlantic Joint  Stock Land Bank :  I t  is, therefore, ordered. con- 
sidered and adjudged that the trustee make the purchaser a good and 
sufficient deed upon the payment of the purchase money. This 20 Sep- 
tember, 1927." 

Alice Greer gave the following notice: "To J. D. Stansberry, clerk 
Superior Court, and W. R. Bauguess, trustee: you, and each of you, are 
hereby notified that Alice Greer excepts and appeals from the order 
made b<y the clerk of the Superior Court of Ashe County on 20 Septem- 
ber, 1927, and recorded in Book of Re-Sales of Land by Trustees and 
Mortgagees No. 1, page 61, in so f a r  as said order provides for the dis- 
tribution of the funds arising from the sale of the property sold under 
and by virtue of a deed of trust to the Bank of Damascus, the said Slice 
Greer not objecting to the confirmation of the sale, but objects to the 
order as to the distribution of the proceeds of said sale, alleging the 
same to be, as she i s  advised and believes, illegal and improper applica- 
tion of the proceeds of said sale, and the said Alice Greer requesting that 
the proceedings i n  the above-entitled cause be certified to the Superior 
Court to the end that i t  may he reviewed as required by law. This 
84 September, 1927." 

The court belov rendered the following judgment: "In the Superior 
Court, Ju ly  Term, 1928. This cause coming on to be heard before his 
Honor, J. H. Clement, judge presiding, upon exceptions filed to the 
decree of confirmation of the clerk of the Superior Court, confirming 
the sale in  this cause, and being heard, it is considered and adjudged 
that said exceptions are overruled and the sale is hereby confirmed; and 
from this judgment Alice Greer, the party filing the exceptions, appeals 
to the Supreme Court.'' 

The assignment of error is as follows: "That his Honor erred in  over- 
ruling the exceptions of Alice Greer to the decree of confirmation of the 
clerk and signing a judgment confirming the decree of confirmation of 
the clerk." 
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T.  C. Bowie for appellant, Alice Grew. 
TIT. R. Buuguess for appellee, W .  R. Bauguess, trustee. 

CLARKSOX, J. C. S., 2591, in  regard to reopening sales on advance 
bids, when real estate is sold under mortgages or deeds of trust, etc., is 
interpreted in I n  re Ware, 187 N. C., 693, and cases c..ted. See, also, 
Trust Co. v. Powell, 189 N .  C., 372; Newby v. Gallop, '193 N.  C., 244; 
Cherry v. Gilliam, 195 K. C., 233. 

I n  Cherry v. Gilliam, supra, at p. 234, it was said that C. S., 2591, 
"confers no power on the clerk to make any orders unless the bid is 
increased." 

The plaintiff's remedy was by an action. The motion is dismissed. 
Error. 

STATE v. C. M. GRACE. 

(F'iled 21 November, 1!328.) 

1. EmbezzlementIndictment-Proof and Variance. 
The crime of embezzlement rests upon statute alone, and conviction 

thereof under an indictment drawn under C. S., 4268, w'hen the evidence 
tends only to show a violation of C. S., 4270, is erroneous upon the ground 
that the proof is at variance with the offense charged in the bill. 

2. IndictmentProof and Variance--Methods of Raising Question- 
Motions. 

The method of raising the question of variance between the indictment 
nnd proof is by motion to dismiss as in case of nonsuit, and not by motion 
in arrest of judgment. 

3. Criminal Law-Motions in Arrest of .Judgment-Nature and Grounds 
in General. 

A motion to arrest a judgment in a criminal action will be allowed 
only where some fatal error or defect appears on the face of the record. 

APPEAL by defendant from Oglesby, J., a t  May Term, 1928, of MECK- 
LENBURO. Reversed. 

A ftorney-General Brummitt and Assistant Attorney-Gtrneral Nash for 
the State. 

Jake F. Nezuell, A. A. Tarlton and W.  H. Bobbitt for &fendant. 

ADAMS, J. The defendant was convicted of embezzlement. The in- 
dictment, which was drafted conformably to C. s., 4268, charges that the 
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defendant was the agent, consignee, clerk, employee, and servant of a 
charitable organization known as The House of Prayer;  that he was 
entrusted with the receipt of money for the organization; and that he 
received and had under his care the sum of five thousand dollars, which 
he embezzled and fraudulently converted to his own use. The evidence 
includes a number of transactions, but the circumstances on which the 
State chiefly relies, granting for the immediate purpose that they are 
sustained by the testimony, are these: (1) the fact that the original deed 
to the Charlotte property was taken in the defendant's name; (2) that 
the defendant's use of $385 for the purchase of a tent in Norfolk was 
unauthorized; (3) that the defendant's use of $1,200 for the purchase 
of a lot in  Washington for The House of Prayer was not authorized. 

The defendant contends that the proof in respect to these matters is 
not comprehended by or included in the indictment; that if the defend- 
ant is guilty of any offense i t  is a breach of that portion of C. s., 4270, 
not embraced in the bill of indictment, and that there is a fatal variance 
between the allegation and the proof. The Assistant Attorney-General, 
pursuant to his uniform frankness, admits that the proof does not sus- 
tain the specific charge on which the defendant is prosecuted, and that 
the alleged variance is fatal. 

The crime of embezzlement is of statutory origin, and the principle 
is established that when the words of a statute are descriptive of the 
offense, the indictment should follow the language and expressly charge 
the offense described. S. v. Maklin, 195 N. C., 537; S. v. Edujards, 190 
P\'. C., 322; S. v. McDonald,  133 N .  C., 680; S. v. Bagwell,  107 N .  C., 
859. The indictment does not follow the descriptive words in C. S., 
4270. 

The defendant moved in  arrest of judgment, but the motion was prop- 
erly denied for the reason that a criminal prosecution may be arrested 
only for some error or defect appearing on the face of the record. S. v. 
JlcKnight, ante, 259; S. 2.. Lewis ,  194 X. C., 620. But the cle- 
fendant in a criminal action may raise the question of a variance be- 
tween the indictment and the proof by a motion to dismiss the prosecu- 
tion as in case of nonsuit. This is clearly set forth in S. v. Gibson, 170 
N .  C., 697; S. c. H a r b e r f ,  185 N .  C., 760; S. v. Harr i s ,  195 N. C., 306. 
At the close of the State's eridence and at the conclusion of all the 
evidence the defendant moved to dismiss the action. The motion should 
have been allowed. The judgment and verdict will be set aside and the 
action dismissed with leave to the Solicitor to send another bill, if he 
deems it advisable to do so. 

Reversed. 
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J. L. DELBXEY AKD F. R. McSINCH, C o a r ~ i ~ s s r o s ~ ~ s ,  r .  DAVID CLARK. 

(Filed 21 November, 1928.) 

1. Judge-Rights, Powers, and Duties--Order of Sale (of Real Propelvty 
for Reinvestment. 

The court has the power to order the private sale of lands atYected 
with contingent interests under the provjsions of C. S., 1744, under a 
proper finding that it would be to the best interests of all concerned, 
without submitting this issue to the jury, and where the proceedings are 
properly had and all parties are before the court, the objection is unteii- 
able that the sale was made under the decision of the court, and the par- 
ties had not agreed thereto. 

2. Same--Proceeds of Sale. 
Where the purchaser a t  a sale of lands for reinrestment pays his 

money into the court or to the person authorized by '3rder of court to 
receive it, ordinarily he is not required to see to the proper application 
of the funds, its s a f e t ~  being taken care of by the court In its final decree. 

APPEAL by defendant from Townsend,  Special Judge, a t  October 
Term, 1928, of MECKLEKBURG. 

Civil action for specific performance. 
Plaintiffs, commissioners appointed i n  a special proceeding pending 

in  the Superior Court of Mecklenburg County, to make sale of certain 
lands for reinvestment, etc., as provided by C. S., 1744, offered same to 
the defendant, who agreed to purchase said lands, consisting of 63.65 
acres, at and for the price of $750 per acre and to  pay 20 per cent of 
the purchase price in  cash, and the balance, with interest, payable semi- 
annually, in four equal annual installments, said defer .ed paymeiits to 
be secured by first mortgage or deed of trust on said lands. The  defend- 
ant's bid was accepted by the plaintiffs and reported lo the court for 
confirmation. The  sale was approved and plaintiffs ordered to execute 
and deliver deed to the defendant in compliance with his bid. The  de- 
fendant is not milling to accept the deed and make pa,yment unless he 
can be assured that  a good and indefeasible fee-simple title to the prop- 
erty will be conveyed thereby. The  parties, therefore, have submitted 
the question for determination on an  agreed statement of the facts as 
authorized by C. S., 626, and stipulated that  judgment should be en- 
tered for plaintiffs, or for the defendant, according to the view the court 
should take of the title offered. 

Upon the facts appearing of record the court, being of opinion that  
the deed of the plaintiffs would convey a good and indefeasible title, ren- 
dered judgment for the plaintiffs, from which the defendant appeals. 
assigning errors. 
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Preston & Ross for plaintiffs. 
Walter Clark for defendant. 

STACY, C. J. The title to the land in  question was before the Court 
in Welch v. Gibson, 193 N .  C., 684, 138 S. E., 25, where i t  was held 
that Garnett Jones Welch took a life estate in the property, under her 
mother's will, with contingent remainders to her children, living at  her 
death. 

The special proceeding appears to be regular, with all parties before 
the court, but appellant questions the power of the court to order a sale 
under C. S., 1744, without a jury finding that such would be to the best 
interest of all concerned, where the parties themselves do not agree to 
a sale. 

We have held in a number of c a w  that the court has full power to 
order a sale for reinvestment under C. S., 1744, where the facts, as here, 
bring the case within the purview of the statute. McLeatn v. Caldwell, 
178 N. C., 424, 100 S. E., 888; Dazuson v. Wood, 177 N. C., 158, 
98 S. E., 459; Pendloton v. Williams, 175 N. C., 248, 95 S. E., 500; 
Thompson v. Rospigliosi, 162 N.  C., 145, 77 S. E., 113. See, also, 
R. R. v. Parker, 105 N .  C., 246, 11 S. E., 328. 

A private sale upon terms, when approved by the court, was sanctioned 
in  Dawson's case, where i t  appeared that such was to the best interest 
of all concerned. The court was warranted in following a similar 
course in the special proceeding now under consideration. McLean v. 
Caldwell, supra. 

Nor is the purchaser ordinarily chargeable with the duty of looking 
after the proper disposition of the purchase money. When he has paid 
his bid into court, or to the parties authorized by the court's decree to 
receive it, he is ordinarily ('quit of further obligation concerning it." 
i l lclean v. Caldwell, supra; Dawson v. Wood, supra; Pmdleton v. Wil -  
liams, supra. I n  the special proceeding, presently under review, as was 
said in Dawson's case, proper safety of the fund can be taken care of 
in the final decree. 

On the record, the judgment of the Superior Court is correct and will 
be upheld. 

affirmed. 
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11'. H. TAIIBOROUGH, o s  BEHALE OF HIXIBELF A X D  ALL C.TIZESS -431) TAS- 
PAYERS OF THE STATE OF SORTII CAKOLISA. \;. S O K T H  CAIIOLIXA PARK 
COJIJIISSIOS. 

(Filed 21 Sovember, 1928.) 

1. Const i tu t ional  Law-Due Process  of Law--Law of t h e  ILand-Const~uc- 
t i on  a n d  Operat ion of F t f t h  and Four t een th  A m e n d m m t s .  

I n  coi~st ruing the provisions of the  Fi f th  and Fourtec~iith Amendments 
of t he  Federal Constitution and Article I ,  section l i ,  of the  Sta te  Consti- 
tution in relation to  taking private properi-y for a public use : Held ,  the 
terms "due process of law" antl "the law of the laiitl" a r e  substantial1.v 
identical terms, the Fi f th  .\mendment beiiig obl igntor~ on the  Federal 
Government and tlie Fonrteenth .~inentlmei~t being a re5triction upon tile 
several States. 

2. E m i n e n t  Domain-Delegation of Puwm-Yorth Carol ina  National P a r k  
Commission. 

The Sort11 Cnroliila Sat ioual  Pa rk  Commis.;ion is a n  agency of the 
Sta te  created by statute.  vested with the  power of eminent domain, antl 
not subject t o  the limitations provided ill C. S.. 1714, 1715. 

3. Same. 

The ac t  creating the Sat ional  P a r k  Commissioli inakes tlie commission 
an  agency acting for the Sta te  to acquire linnds for the establishment of 
the national park,  and to vest the t i t le iu the Stnt r ,  and the  positioii 
t ha t  a s ta tu te  carmot confer 011 the  Federal Governiuei~t the right of 
coildemilntio~i is  iiot affected bx tlie furtller provision of' the s ta tu te  tha t  
the Sta te  may cede the lalids so acquired to the  Federiil Governinent ill 
consideratioi~ of the public interest of the people of the Sta te  ill the  
establishment of the  ~ ~ i l t i o n n l  park.  

4. Const i tu t ional  Law-Due Process  of L a w ;  Lam of t h e  J~and-Eminent  
Domain-National Park-Injunctions. 

The esercise of the yo~ver  of einiiiei~t doinain by the Sort11 Caroliii:~ 
Sat ional  I'ark Commission is  not contrary to the "dut? process" clausr 
of the Federal Constitntion. Fourteenth Amendment, or  Article I, sec- 
tion 17. of the Sta te  C'oilstitution. since notice and a n  opportuuity to I J ~  
heart1 is 1,rovitletl for those whose land is to be taken, ant1 this result is  
llot atfected by the power given in tlle s ta tu te  to the Superior Court to 
elljoin the  owner of sud i  land from changing the  esisting condition or 
character of the land sought to  be condemned, siuce the  person agaiiist 
whom such relief i s  sought is given ample opportunity for the  protectioi~ 
of his right by the req~iiremciits that  the clerk issue miurnom, publish 
notice setting forth the filing of the petition, the name of the petitioner 
and of every person nnined in the petition. :I brief description of the land, 
a statement of t he  relief demanded, and th.e re turn  clay of t he  summcm, 
and until these provisions a r e  complied with no tinal o i ~ l e r  or judgment 
can be entered, and then only upon such terms a s  may tie just. 
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8. Same--Notice a n d  Opportunity t o  be Heard. 
The Fourteenth Amendment to the Federal Constitution does not con- 

trol the power of the State to determine the process by which legal rights 
may be asserted or legal obligations enforced if the meti~ocl of procedure 
gives reasonable notice aud a fair opportunity to Ire heard before the 
issues in condemnation proceedings a re  decided. 

6. Same--Provision for  Compensation. 
The act incorporating the North Carolina Kational Park Commission 

in effect provides that the lands of private ownerq taken for its purpose 
shall not be acquired until an adequate sum is available for payment for 
tlie lands taken, aud a restraining order will not issue upon the assump- 
tion that the landowners cannot be ultimately paid under this and other 
provisions of the act. 

7. Eminent  Domain-Proceedings t o  Take Propertg a n d  dssess  Compensa- 
tion-Persons Who May Sue. 

Only those whose iuterests in the particular lantlr sought to  be taken 
for the national park contemplated by chapter 45, Public Laws of 1927. 
sec. 27, may sue ill equity for i~ijuuctive relief on the ground that their 
l a~ tds  are  a b u t  to be taken contrary to the pro\-iiions of the Fourteenth 
dniendment to the Federal Colistitutior~ aud of Article I, section 17, of 
the C'onstitutiou of North Carolina. 

8. Emincnt  Domain-Nature a n d  Extent  of Power--Public Vse. 
The provisions of our statute for the acquisition of lands for a national 

park f f e c t s  the interest of the pcople of the State, and though local as 
to location, is for a public use in contemplatiou of its acquisition by the 
State for the 1)urpow ontlined in the act. Const., Art. 11, wc. 29. 

9. Same. 
The terms "public use" applied to the taking of pr iwte lands under 

condemnation is one for the ultimate cletern~ination of the courts in par- 
ticular iristances, and where so established that the use is public, the 
expediency or  necessity for establiihing the use is exclusively for tliv 
Legislature. subject to the restraint that just compensatioii shall be made. 

Statutes--Enactment, Requisites, a n d  Validity-Constitutional Re- 
quirements i n  Enactment-Public a n d  Private  Laws. 

The act creating the Sorth Carolina Xational Park Con~misrion is a 
public act and does not fall withi11 tlie purview of Article 11, sectiou 12, 
requiring notire that application to the Geueral Assembly for the passagc 
of a private act be made. 

Taxation-Constitutional Requirements a n d  Restrictions-Power to  
Lend Credit of State  t o  Person, Association, o r  Corporation-Korth 
Carolina National P a r k  Commission. 

T11~ statute establ i~hir~g the Xorth Carolina National Park Commis- 
sion with the certain powers therein enumerated is for the benefit of the 
public of the State and not that of some third person, and does not fall 
within the ~)rovisioli of Article T, sectiou 4, of the State Constitution 
requiring the approval of the ~ o t e r s  a t  an election. 
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APPEAL by plaintiff from an order of Clement, J., made at October 
Term, 1928, of FORSYTH, sustaining a demurrer to the complaint. 

The defendant is a corporation organized and existing under and by 
virtue of the laws of North Carolina. The purpose of its incorporation 
and the scope of its powers are set forth in the act by which it was 
created. Public Laws 1927, ch. 48. I t  is therein provided that to 
enable the defendant to accomplish its purpose and the State to avail 
itself of the provisions of an act of Congress approved 22 May, 1926, 
entitled "An act to provide for the establishment of the Shenandoah 
National Park  in the State of Virginia and the Great Smoky Moun- 
tains National Park in the States of North Carolina and Tennessee, 
and for other purposes," and to provide a National Park with its at- 
tendant benefits to the entire State, the State Treasurer is authorized, 
empowered and directed to issue and sell bonds of the State in an 
amount not exceeding $2,000,000, to be designated "State of North Caro- 
lina Park  Bonds." Section 5 contains these provisions "Whenever the 
North Carolina Park  Commission shall request the State Treasurer to 
make available a specified Bum of money for the purposes for which 
bonds are herein authorized to be issued, it shall be the duty of the 
State Treasurer to issue bonds or bond anticipation notes pursuant to 
this act in an amount sufficient to raise the sum so reque3ted." 

I t  is alleged in the complaint that the Park Commission and the 
Governor and Council of State have made all findings and performed 
all conditions which are precedent to the issue and sale of the proposed 
bonds and bond anticipation notes; that the State Treasurer is ready 
upon request of the Park Commission to pay for the lands to be appro- 
priated, and the Auditor is ready to issue his warrant; and that unless 
restrained the defendant will perform the duties imposed by the act of 
1927 in order to acquire the necessary area and pay the necessary sums 
out of the funds provided for this purpose. I t  is further alleged that 
the defendant has adopted resolutions requesting the State Treasurer to 
make available the funds for which provision is made in  the act of 
1927, but has not certified the resolutions to the Treasurer who, though 
authorized thereto, has taken no action, and will not act in the premises 
unless the resolutions are certified. 

I t  is alleged that the act of 1927 is unconstitutional for several rea- 
sons, but only those given in the appellant's brief are considered in the 
opinion. 

As grounds of its demurrer the defendant says that paragraph 7 of 
the complaint contains only conclusions of law, and {hat paragraphs 
1 to 6, both inclusive, do not state facts suflicient in  law to constitute a 
cause of action. 

The demurrer was sustained and the plaintiff excepted and appealed. 



S. C.] FALL TERM, 1928. 287 

Efird & Liipfert for plaintif. 
dsshtant Attorney-General Brooks, Carter & Carter, Varser, Law- 

rence, Proctor & XcIntyre, Attorney-General Brummitt and Assistant 
At forney-General Nash for defendant. 

L. R. J7arser, Assistant Attorn~y-Ge7~era11, and Thomas S. Rollins and 
Alfred S. Barnard, Amici Curia. 

ADAMS, J. The demurrer admits only such relevant facts as are set 
forth in the complaint and such relevant inferences of fact as are de- 
ducible therefrom. I t  raises an issue of law, but it does not admit con- 
clusions of law or matters of eridence or facts controverting those of 
which the Court must take judicial notice. Whifehead v. Telepllonil 
Co., 190 N. C., 197; Sexton v. Farrington, 185 PIT. C., 339. I t  may be 
seen by reference to the statement of facts that the complaint and the 
demurrer present the question whether the statutes under which the 
defendant is proceeding (Laws 1927, ch. 48), are in conflict with the 
organic law of the State or Nation. If they are not, the judgment sus- 
taining the demurrer is free from error; if they are, the demurrer 
should have been overruled. The case, then, is to be decided on specific 
constitutional objections. 

The appellant contends that the act of 1927 was enacted in breach of 
the following clauses: "No person shall be deprived of life, liberty or 
property without due process of law." U. S. Constitution, Fifth Amend- 
ment. "Nor shall any State deprive any person of life, liberty or prop- 
erty without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws." Ibid., Fourteenth 
Amendment. "No person ought . . . in any manner to be deprived 
of his life, liberty, or property, but by the law of the land." Constitu- 
tion of K. C., Art. I, sec. 17. "Duo process of law" and "the law of the 
land" are substantially identical terms. Parish v. Cedar Co., 133 
N. C., 479, 484. 

There is a distinction between the cited clauses of the Fifth and Four- 
teenth Amendments of the Federal Constitution. The former is oblipa- 
tory only on the United States-a restriction only on the Federal Gov- 
ernment; the latter, only on the several States. Hunter v. Pitfsburg, 
207 U. S., 161, 52 Law Ed., 151; Phillips v. Telegraph Co., 130 N.  C., 
513. So, the specific question is whether the act of 1927 conflicts with 
thc provisions of the Fourteenth Amendment or with those of Article I, 
see. 17, of the Constitution of North Carolina. 

As a rule this objection can be urged only by a person whose legal 
right has been affected against the party or a representative of the party 
who commits or causes the injury. The plaintiff has no interest in any 
of the land alleged to be subject to condemnation; he has not suffered 
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and is not threatened with loss of property. When a plaintiff is per- 
mitted to sue for the benefit of another he must show an interest per- 
sonal to himself. A party who is not personally injured by a statute is 
not permitted to assail its validity; if he is not injured he should not 
complain because another may be hurt. Tyler v. J d p ,  etc., 179 
L?. S., 405; 45 Law Ed., 252; McCalbe v. ..ltchGon, etc.., Ry. Co., 235 
U. S., 162, 59 Law Ed., 169, 174; Coble v. Comrs., 184 N. C., 342, 354. 
The issue which the appellant attempts to raise in this way is to be 
determined in such proceedings as may be instituted b g  the defendant 
against the owner for the condemnation of his property. 

The assigned objection, even if the plaintiff could take advantage of 
it, is without merit because it does not rest on any strict legal rights. 
True, i t  is provided in  section 27 that at any time after summons is 
issued a judge of the Superior Court, if of opinion that the defendant 
in a proceeding for condemnation is engaged, or is likely to be engaged 
in an act which will change the existing condition or character of the 
land sought to be condemned, may issue a restraining order without 
bond and that the State shall be under no obligation or liability for the 
payment of damages. No doubt the latter clause was inserted on the 
theory that the State cannot be sued without its consent; but section 27 
further provides that the restraining order shall be iswed upon such 
terms as may be just. The obvious purpose of this provision is to 
protect the owner of the land and to see that no injustice is done him. 
The means of protection is a matter for the judge to devise. I t  is sub- 
ject to grave doubt whether damage is done in the sense of taking prop- 
erty by arresting the destruction of primitive forests until the defendant 
ran decide whether it shall undertake to appropriate the land rorrred by 
such forests for the purposes contemplated by the statiltes under con- 
sideration; but wr were informed on the argument here -hat the defend- 
ant has stated of record that it will provide for the piqotection of the 
landowners such security as the judge may deem adequai e-such as will 
be sufficient amply to indemnify against loss. 

The defendant is an agency of the State. I t  is rested with the power 
of eminent domain, but is not subject to the limitatiors prescribed in 
Consolidated Statutes 1714 and 1715. Yet, in addition to issuing the 
summons the clerk must publish a notice setting forth the filing of the 
petition, the name of the petitioner and of every other person named in 
the petition, together with a brief description of the laqd, a statement 
of the relief demanded, and the return day of the summons. Section 19. 
Until the prorisions of this section are complied with n ,  final order or 
judgment shall be entered. When they are observed, and when the 
judge issues his restraining order upon such terms a3  may be just, 
thereby affording ample protection against loss, the landowner cannot 
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complain that he is denied the equal protection of the laws or that his 
property is taken without due process of law in violation of the Four- 
teenth Amendment or of Article I, see. 17, of the Constitution of North 
Carolina. The Fourteenth Amendment does not undertake to control 
the power of a State to determine the process by which legal rights may 
be asserted or legal obligations enforced if tEz method of procedure 
gives reasonable notice and a fair opportunity to be heard before 
the issues are decided. Ex p a t e  Kemmler, 136 U .  S., 436, 34 Law Ed., 
519; Hallinger v. Davis, 146 U.  S., 320, 36 Law Ed., 986; A l l m  v. 
Georgia, 166 U.  S., 141, 41 Law Ed., 949. I n  Hurtado v. California, 
110 U. S., 516, 28 Law Ed., 232, it is said that any legal proceeding 
enforced by public authority, whether sanctioned by age and custom, or 
newly devised in the discretion of the legislative power, in furtherance 
of the public good, which regards and preserves the principles of liberty 
and justice, must be held to be due process of law; and in Missouri 
Pac. R. Co. v. Humes, 115 U .  S., 520, 29 Law Ed., 463: "If the laws 
enacted by a State be within the legitimate sphere of legislative power, 
and their enforcement be attended with the observance of those general 
rules which our system of jurisprudence prescribes for the security of 
private rights, the harshness, injustice, and oppressive character of such 
laws will not invalidate them as affecting life, liberty or property with- 
out due process of law." . 

I n  reference to Article I, see. 17, it is enough to say that the Legis- 
lature had the right to delegate to the defendant the power of eminent 
domain. "The right of the public to private property, to the extent that 
the use of it is needful and advantageous to the public must, we think, 
be universally acknowledged. Writers upon the laws of nature and 
nations treat it as a right inherent in society. There may, indeed, be 
abuses of the power, either in taking property without a just equiva- 
lent, or in taking it for a purpose really not needful or beneficial to 
the community; but when the use is in truth a public one, when it is of 
a nature calculated to promote the general welfare, or is necessary to the 
common convenience, and the public is, in fact, to have the enjoyment 
of the property or of an easement in it, it cannot be denied that the 
power to have things before appropriated to individuals again dedi- 
cated to the service of the State. is a power useful and necessary to 
erery body politic." R. R. z.. Dawis, 19  N .  C., 451. Machinery is pro- 
vided for determining the measure of compensation to which the owner 
of the property taken may be entitled, and the purpose to which the 
property so taken is to be appropriated is, as hereafter pointed out, 
unquestionably a public purpose. 

The appellant's second objection, as set out in his brief, is this: The 
act of 1927 is unconstitutional for the reason that it does not provide a 
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fund adequate to pay for such lands as the Park  Commission proposes 
to condemn, and that in fact no provision has been made for the pay- 
ment of damages. We give this abridged statement clf the argument: 
The doctrine that private property cannot be taken for public usc 
without just compensation implies that the owner cihall receive the 
market value of his property; precedent to "just compensation" are an 
adequate fund and an appropriate remedy to enforce its applicatioll; 
payment need not precede the taking, but provision for compensation 
must be definite, leaving open to litigation nothing but the title and the 
quantum of damages; the fund provided ($2,000,000) is rastly inade- 
quate to pay for the lands which are within the scope and contempla- 
tion of the act. 

The argument is met by what we have said in regard to the appel- 
lant's want of personal interest in this phase of the controversy; but, 
without reference to this, there are other facts which wo deem to be con- 
clusive. Section 26 provides that no part, of the funds to be derived 
from a sale of the bonds shall be expended until it shall have been made 
to appear to the Commission, and found as a fact by the Governor and 
Council of State, that adequate financial provision has been made to 
purchase that portion of the proposed area which lies within the State 
of North Carolina. I t  is alleged in paragraph four 3f the complaint 
that this finding of fact has been made. The allegation is equivalent to 
the admission of a legislati~re determination that an adequate fund has 
been secured. The bonds are not the only source f rox which the fund 
is to come. The Federal act declares that the Secretary of the Interior 
on behalf of the United States may accept title to lands to be purchased 
with money subscribed by the Great Smoky Mountai~is, Incorporated, 
(North Carolina), and with other contributions. 16 U.  S. Code, Anno- 
tated, Cumulative A. P. P., 1927. I n  addition the Laura Spellman 
Rockefeller Memorial Fund has agreed to contribute an amount equal 
to the total contributions of Korth Carolina and Tennessee up to five 
million dollars. Under these circumstances we cannot hold as a con- 
clusion of law that ample provision has not been made for awarding 
"just compensation" to those whose propcrty may be appropriated to 
the public use. The defendant says that in any event the faith of the 
State is a sufficient guaranty of payment. I n  ye Mandeyson, 51 Fed., 
501; Shoemaker v. U.  S., 147 U. S., 282, 302, 37 Law Ed., 170; U. S. v. 
Gettysburg E. R y .  Co., 160 U. S., 668, 40 Law Ed., 576. 

I t  is next insisted that the act of 1927 is a private law, the enactment 
of which is prohibited by Article 11, section 29, of the State Constitu- 
tion; also that no notice was given that application would be made to 
the General Assembly for the passage of the act as required by Arti- 
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cle 11, section 12. This position cannot be maintained. The act is 
public, not private. A public statute is a universal rule which regards 
the whole community as distinguished from one which operates only 
upon particular persons and private concerns. I t  is usually applicable 
to all parts of the State, but a statute will not be deemed private merely 
because it extends to particular localities or classes of persons. 25 R. 
C. L., 763; S. v. Chambers, 93 N. C., 600. Moreover, the inhibition in 
section 29 applies only to the classes of private acts therein specified 
and not to the purposes designated in the statutes which the appellant 
assails. I f  the act were within the ~ u r v i e w  of section 12 its ratification 
by the General Assembly would raise the conclusive presumption that 
the required notice had been given. COX v. Commissioners, 146 N. C., 
584; Gatlin v. Tarboro, 78 Tu'. C., 119; Brodnax v. Groom, 64 
N. C.. 244. 

The appellant's contention that the Gcneral Assembly cannot vest in 
the Federal Government the power of eminent domain is based upon an 
erroneous assumption. The act in question does not purport to confer 
such power. I n  section 18 the defendant, as an agency of the State, is 
given the power to acquire land and other property, not for itself, but 
in the name of and in behalf of tlie State of h'orth Carolina. As an 
individual entity or a corporate body the defendant cannot acquire title 
to land by instituting a proceeding for condemnation. I t  is exclusively 
an agency of the State; i t  may acquire title only in the name of the 
State. Section 3. This provision is not impaired by the fact that the 
State is authorized to cede the acquired property to the Federal Govern- 
ment in consideration of the public benefit to be derived from the estab- 
!ishment of a National Park. There is no transfer of sovereignty from 
the State to the Federal Government. The State Constitution is not a 
grant, but a restriction of powers, no clause of which prohibits the 
power of condemnation as authorized by the recent act. The Great 
Smoky Mountains Kational Park cannot be "established, dedicated, and 
set apart as a public park for the benefit and enjoyment of the people" 
until title to the lands within the designated area is vested in the United 
States in fee simple. The method provided for the final vesting of the 
title is about the only one available to the State. The land covered by 
some of the Kational Parks, such as the Sequoia, Yosemite, Mesa Verde, 
Crater Lake, Wind Cave, Glacier and others, was reserved and with- 
drawn from settlement, occupancy, or sale under the laws of the United 
States; but land sought for the Great Smoky Mountains National Park 
is held by private owners. Under the doctrine of eminent domain the 
title may be acquired on behalf of the State and then by legislative and 
congressional assent it may be transferred to the United States. 
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Nor can we concur in the assertion that the purpose for which the 
bonds are to be issued is not a public purpose, conceding for the moment 
that the plaintiff as a resident taxpayer may present the question for 
decision. Stratford c.  Greensboro, 124 X. C., 127, 133. It is not easy 
to frame a definition of the term "public use" which would be of uni- 
versal application, but it is settled by our decisions that whether a use 
is public is for the ultimate decision of the courts a118:l that if a par- 
ticular use is public the expediency or necessity for cstablishing it is 
exclusively for the Legislature. Cozard v. Ha~dzuood C'o., 139 N. C. ,  
283; Jefress  1;. Greenville, 154 N. C., 491; Rlinclqe ('(,. i s .  lmi A t ~ g ~ l e ~  
Co., 262 U. S., 700, 67 Law Ed., 1186. I n  his work on Eminent Domain 
Lewis says : "Public use means the same as use by the public, and this it 
seems to us is the construction the words should receive in the constitu- 
tional provision in question. The reasons which inclin,: us to this view 
arc: First, that it accords with the primary and more commonly under- 
stood meaning of the words;lsecond, i t  accords ~v i th  the general practice 
in regard to taking private property for public use in rogue when the 
phrase was first brought into use in the earlier constitutions; third, it is 
the only view which gives the words any force as a limitation or renders 
them capable of any definite and practical application." 

One class of cases defining a public use includes those in which the 
United States, a State, or a municipal corporation seeks to acquire land 
on which to carry on its proper public functions or to ~ e r f o r m  some act 
directly enhancing the security or health of the community. Nichols, 
The Power of Eminent Domain, section 211. I n  accordance with these 
principles the power of eminent domain has been exercised by taking 
private property for highways, railways, streets, playgrounds, memorial 
halls, monuments, statues, public buildings and many other similar pur- 
poses. Those which are primarily aesthetic are not excluded. The old 
doctrine that land could be taken only when needed b,y the public for 
necessary purposes is now little more than a theory or a canon of con- 
struction. I n  Shoemaker v. United Stattls, 147 U. $., 282, 297, 37 
Law Ed., 170, 184, it is said that a proposition to take prirate property, 
without the consent of the owner, for a public park would formerly 
have been regarded as a novel exercise of legislative power, but now the 
validity of legislative acts erecting such parks and prcwiding for their 
cost is uniformly upheld. "The park principle has been gradually ex- 
tended far beyond the original notion of breathing spaces in congested 
parts of populous cities. I t  has already been pointed out that pleasure 
drives may be laid out. Land may be taken by a city for a park outside 
the city limits. Vast tracts of uninhabited woodland, or spots made 
beautiful by nature, may be taken for State or Nationd parks, and the 
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whole site of a famous battle may be r rqer~ed.  I t  is apparent that  
pleasure and sentiment must be the principal factors in justifying such 
takings." Nichols, The Power of Eminent Domain, section 233. 

These principles are supported in Cozard v. Hardwood Co., supra; 
Hudson c. Greensboro. 185 K. C., 508; Hinton z.. ,Slate Treasurer. 193 
S. C., 496; Lancey T .  Xing Co., 34 L. R. -I., 817; Pontiac Imp. Co. V .  

Cleceland Park District, 23 A. L. R., 866; United States v. Gettysburg 
Electric RIJ. Co., 60 U .  S., 668, 40 Law Ed., 576; Clark v. ,Vmh, 198 
1'. S., 361, 49 Law Ed., 1085; R i d g e  C'o. 1%. Los dngeles Co., supra. 

.is the use contemplated by the act of 1987 iq L public use, the extent 
to which property shall be taken for such use rests in the discretion of 
the Legislature, subject to the restraint that  just con~pensation shall be 
niade. SAoemah~er v. li. S., supra; C. ,q. 2.. Crcffyshury Electric Ry.  Co., 
strpra. 

The appellant finally contentls that  t l ~ r  act of 19d i  ii in conflict with 
the folloning clause in  Article TT, section 4, of the Constitution of North 
Carolinn: "The General Assembly shall have no po~xer to give or lend 
tlie crcdit of the State in aid of any person, association, or  corporation 
esctpt to aid in the completion of such railroads as may be unfinished 
at the time of the adoption of the Constitution, or  i n  which the State 
has a direct pecuniary interest, unless the subject be submitted to a 
direct vote of the people of the State and approved by a majority of 
those who shall vote thereon." 

This section has been construed as an inhibition on giving or lending 
the credit of the State to third persons, i n d i ~ i d u a l  or corporate, and of 
the kind contemplated in  the provision. Lacy v. Bank, 183 N.  C., 373, 
379. The statutes referred to do not purport in terms or in spirit to 
give or lend the credit of the State in aid of "any person, association, 
or  corporation" embraced in the inhibition. The  P a r k  Commission is 
neither such a municipal nor such a private corporation as is described 
in the seventh and eighth articles of the Constitution. I t  is obvious, 
then, that  the Sta te  is  acting oil i ts  ow11 behalf through a n  agency 
ordained by the legislative department of tlie State Government; and 
herein lies the distinction between the act under which the S o r t h  Caro- 
lina P a r k  Con~mission was established ( L a m  1927, ch. 48) and the act 
authorizing the World W a r  Veterans Loan (Lans  1985, ch. 155),  under 
which the question of contracting a bonded indebtedness mas submitted 
to the voters of the State. The  judgment sustaining the demurrer is 

Affirmed. 
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l.:UGI.:S15 C. P R A T T  ASD WIFE, SALLID G. IJI<ATT, v. AMICRICAX 
BOND AND MORTGAGE COMPANY. 

(Filed 21 Sovembcr, 1928.) 

1. Vsury-Usurious Cont~*acts and Transactions-Constlwction of Trans- 
actions RS USUI'~OUS. 

In colistruing a trailsaction with regard to our usury statutes the 
courts will look to its substance and not to its form. C .  S., 2306. 

2. Same--Nonsuit . 
Where there is eridellce that the maker gave his note to the payee who, 

in accordance with n lwevious agreement, endorsed it to the defendant, 
who p i t i  to the maker a less sum than the face value of the note, and 
that the maker, up011 maturity of the note, paid to the eudorsee defendant 
the full face value of the note, together with interest thereon a t  the rate 
of six per cent, and that the maker received nothing from the payee in 
exchange for the ante, but that the payer was used flsr the purpose of 
circumventing the provisions of our usury statute, C. S., 2306: H c l d ,  the 
evidence is sufficient to establish a usurious transaction, and a motion as 
of nonsuit thereon is properly denied. 

,\PPEAL by defendant from McRa~e,  Special ,Tudge, a t  May Term, 
1928, of FORSYTH, No error. 

Civil action to recover statutory penalties for usu r j  charged by de- 
fendant and paid by plaintiffs. C. S., 2:306. Two causes of action. 
each founded upon n separate and distinct transaction, are  alleged in  
the complaint. 

The issues submitted to the jury were answered as follows: 
1. Did the defendaut knowingly take, charge and receive from the 

plaintiffs a greater rate of interest than six per cent on a loan of money 
to the plaintiffs, as alleged in the plaintiff's first cause of action? 
Answer : Yes. 

2. What amount, if any, are  plaintiffs entitled to recover of defendant 
as penalty for  usury on the first cause of action? Answer: Twice the 
amount-$250. 

3. Did the defendant knowingly take, charge and receive from the 
plaintiffs a greater rate of interest than six per cent on a loan of money 
to the plaintiffs, as alleged in  the second cause of action? Answer: Yes. 

4. What  amount, if any, are plaintiffs entitled to recover of defend- 
ant  as penalty for usury on the second cause of action? Answer: 
$2,253.20. 

From judgment on the verdict that plaintiffs recover of defendant the 
sum of $2,503.20, defendant appealed to the Supreme Court. 
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Parrisk d Deal for plaintifs. 
B e d o w ,  Ha71 d Benhozc and  X n n l y ,  l l e ~ d r e , ~  LC' IT'o~ttble for tle- 

f endant. 

COKXOR, J. 011 27 February, 1926, plaintiffs executed their note for 
the sum of $1,000, payable to the order of Har ry  Grinisley, and due 
twelve months after date, with interest from (late at  six per cent. T l i i ~  
note, endorsed by Har ry  Grimsley, withont rrconrse, was immediately 
after its execution delivered to defendant. Defendant thereupon paid 
to plaintiffs on account of said note the sum of $900. Plaintiffs received 
nothing for said note from Har ry  Grinislcy; no consideration passwl 
from Har ry  Grimsley to then1 for said note. Plaintiffs recei~cd from tle- 
fendant for said note only the sum of $900. 

The evidence tended to show that  the foregoing transaction mas hat1 
pursuant to an  agreenient entered into by a i~t l  h e t n ~ e n  plaintiffs and 
defendant, prior to the cxecution of said note. Defendant agreed to 
lend to plaintiffs the sum of $900. Plaintiffs agrrcd to pay to defend- 
ant, for the use of said sum of money, $100 and interest on $1,000, at 
six per cent from the date of said note nntil the same was paid. The 
note was executed by plaintiffs in accordance TI-ith instructions of de- 
fendant, for the purpose of evading, prima facie, the provision.; of 
C. S.. 2306. which are as follows: 

"The taking, receiving, reserving, or charging a greater rate of 
interest than six per centum per aiinum, either before or after the 
interest may accrue, when knowingly done, shall be a forfeiture of the 
entire interest which the note or other evidence of debt carries with i t ,  
or which has been agreed to be paid thereon. And in  case a greater 
rate of interest has been paid, the person or his legal representatives, or 
corporation by whom i t  has been paid may recover back twice the 
amount of the interest paid, ill an  action ill the nature of an  action for 
debt." 

On 10 September, 1926, i11 discharge of their liability on said note, 
plaintiffs paid to defendant the sum-of $1,000, with accrued interest 
thereon at  six per cent, thus having paid to defendant interest on a loan 
of money a t  a rate greater than six per cent. 

Plaintiffs7 first cause of action alleged in their complaint is founded 
upon the foregoing transaction. On As appeal to this Court defendant 
concedes that there mas no error in  the refusal by the trial court to 
allow its motion for judgment as of nonsuit, upon the first cause or' 
action. Defendant has abandoned all i ts  exceptions appearing in the 
case on appeal relating to the trial of the first and second issues. There 
was no error in the trial with respect to these issues, which involve the 
transaction upon which the first cause of action alleged in the com- 
plaint is founded. 
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On 20 September, 1926, plaintiffs executed their note for $6,500, pay- 
able to the order of Sapp & Grogan, and clue twelve months after date, 
with interest from date at  six per cent. This note endorsed by Sapp Q 
Grogan was immediately after its execution de1iven:d to defendant. 
Defendant thereupon paid to plaintiffs or to their order the sum of 
$5,850. Of said sum, $1,250 was applied to the satisfaction and dis- 
charge of liens on the property conveyed 1)y plaintiffs by deed of trust 
to secure the payment of their note for $6,500, and th. balance, to  it, 
$4,600, was paid to Sapp Bs (hogan, who applied the said sum as a pay- 
ment on the indebtedness of plaintiffs to them, leaving a balance due on 
said indebtedness. 

Plaintiffs were not credited by Sapp & Grogan mith the amount of 
their note, to wit, $6,500; they were credited only with the sum of 
$4,600. They received nothing from Sapp & Grogan for said note. 
They received only the sum of $5,850 for their note, payable to Sapp &- 
Grogan and by said payees transferred, by endorsement, to defendant. 
Said sum of $5,850 was paid by defendant, and appliell to the payment 
of indebtedness due by plaintiffs to Sapp & Grogan and to other 
creditors. 

There was evidence tending to show that the foregoing transaction 
was had pursuant to an agreement entered into by and hetween plaintiffs 
and defendant, prior to the execution of said note, that defendant 
agreed to lend to plaintiffs the sum of $5,850; and that plaintiffs agreed 
to pay to defendant for the use of said sun1 of money $650, and interest 
on $6,500 at six per cent from the date of said note until the same was 
paid. The note was executed by plaintiffs in accordance with instruc- 
tions of defendant for the purpose of evading prima fal:ie the provisions 
of C. S., 2306. 

On 10 December, 1927, in discharge of their liability as makers of the 
note for $6,500, plaintiffs paid to Sapp & Grogan thl: sum of $6,500, 
mith accrued interest at  six per cent. Sapp 8: Grogan paid to defendant 
the amount due on said note, in discharge of their liability as endorsers 
of said note. There was evidence tending to show thai Sapp 6- Grogan 
paid the amount due on said note with funds prorided by plaintiffs. 

There was evidence on behalf of defendant tending to show that de- 
fendant declined to lend, and did not lend to plainriffs any sum of 
money whatever upon their application for a loan of $6,500; that the 
note for $6,500 was executed by plaintiffs, payable to the order of 
Sapp & Grogan, because plaintiffs were then indebted to Sapp & Grogan 
in a sum in excess of $6,500; and that Sapp 8: Grogan thereafter, and 
not pursuant to any prior agreement between plaintiffs and defendant, 
sold and transferred, by their endorsement, said note to defendant. 
There was evidence tending to show further that plaintiffs failed to pay 
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said note when same became due, and that Sapp & Grogan paid the 
said note to defendant, because of their liability thereon as endorsers, 
and that plaintiffs thereafter reimbursed Sapp &. Grogan for the amount 
paid by them to defendant. The uncontradicted evidence, however, was 
to the effect that plaintiffs receirctl on l -  the sum of $5,850 on account 
of their note, and that they paid for the use of said sum of money 
interest a t  a greater rate than six per cent. This interest was paid by 
plaintiffs and received by defendant, and not by Sapp & Grogan. 

I n  view of the conflict in the eridence with respect to the transaction 
upon which plaintiff's second cause of action was founded, there was no 
error in the refusal of defendant's motion for judgment as of nonsuit. 
There was evidence tending to sustain plaintiff's contention that not- 
withstanding the form of the transaction, i t  was in reality a loan of 
money by defendant to plaintiffs upon an agreement by plaintiffs to pay 
to defendant, for the use of said money, a sum in excess of interest at 
the rate of six per cent per annum, and that such sum was in fact paid 
by plaintiffs and received by defendant, with knowledge that said trans- 
action was usurious. The principle is well settled that "when a trans- 
action is in reality a loan of money, whatever may be its form, and the 
lender charges for the use of his money a sum in excess of interest at 
the legal rate, by whatever name the charge may be called, the trans- 
action will be held to be usurious. The law considers the substance and 
not the mere form, or outward appearance of the transaction, in  order 
to determine what i t  in reality is. I f  this were not so, the usury laws of 
this State would be easily evaded by lenders of money who would exact 
from borrowers, with impunity, compensation for money loaned in  
excess of interest at  the legal rate." Ripple v. Mortgage Corp., 193 
N. C., 422, 137 S. E., 156. 

I n  Carter 1.. Brand, which xas  all action to recover the statutory 
penalty for usury charged and received, there was a judgment for the 
plaintiff, rendered by the Court of Conference of this State, at  June 
Term, 1800. I n  his opinion in that case, reported in 1 N. C., at page 
255, Taylor, J., says: "Every case a,rising upon the act of Assembly to 
restrain excessive usury must be viewed in all its circumstances, so as 
to ascertain the real intention of the parties. If that be corrupt in the 
substance and design, no pretext however plausible, no contrivance how- 
ever specious, no coloring however artful, with which the transaction is 
reiled, mill secure it from the censure of the law." Again, in B a d  v. 
Wysong, 177 N. C., 284, 98 S. E., 769, Walker, J., says: "The form 

~ ~ 

of the agreement is immaterial, since any shift or device by which 
illegal interest is arranged to be paid or received is usurious." 

Upon the facts found by the jury from the evidence in this case, the 
principle upon which Collier v. Nevill, 14 N .  C., 30, was decided, is 
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not applicable. I n  that case the bond upon which the action was 
brought was executed by defendants upon a bona fide consideration, 
moving from the obligees to the defendant, as ob1igoi.s. Afterwards, 
tlie obligees sold the bond to the plaintiff at a greater discount than six 
pcr centunl per annum, and by their endorsement bound themselves for 
its full amount. I t  was held that the defense of usury was not available, 
upon these facts, to defendants, and that they were li,ible to plaintiff 
ns assignee for the full amount of the bond, notwithstanding that plain- 
tiff would receive for the use of his money a sum in e s c w  of interest at  
six per cent. There was 110 usurious transaction between plaintiff, the 
assignee of the bond, and defendants, the obligors therein. I f  the jury 
had found the facts in tlie instant case as defendant contended, the 
principle upon which Collier v. A-evil1 was decided mould have been 
applicable. The court so instructed the jury. 

The distinction between the instant case and Collzer v. Sevi l l  is 
clearly shown by the decision of this Court i n  Sedbury v.  D u f y ,  158 
S. C., 432, 74 S. E., 355 .  I n  that case the makers of the note had 
received full value therefor from the payee. They mew held liable for 
the amount of the note and interest to the plaintiff, who had purchased 
the note from the payee, at  a discount which exceeded ,six per cent per 
nlinum. I t  was held, however, that as between the payee, who had en- 
dorsed the note, when he sold the same to the plaintiff, and the plaintiff. 
tlie defense based upon the plea of usury was arailable. The  maker of a 
note who has received full value for the same from the payee, cannot 
recover the statutory penalty for usury from the assignee or endorsee, 
who has purchased the note from the payee a t  a discount exceeding sis  
per centum per annum. As between the maker and the assignee 01, 

endorsee there is no usurious transaction, which is subiect to the statu- 
tory penalties. I t  is otherwise, box-ever, as between the endorsee and 
the endorser, who becomes linblr. by his endorsement for the amount du(8 
on the notes. As between them, the transaction is a loan of money, and 
if more than six per cent pertannum is knowingly charged, the transac- 
tion is usurious. 

There was no error in the refusal of the court to allow defendant's 
motion for judgment as of nonsuit. We  have examined the other assign- 
ments of error relied upon by defendant upon i ts  appeal to this Court. 
T h q  cannot be sustained. The judgment is affirmed. There is 

No error. 
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MASSET V .  PCBLIC SERIICE Co. 

BEN J. JIASSEY, ~ D M I N I S T H A T O R ,  V. NORTH CAROLINA% PUBLIC SERV- 
I C E  COMPANY AND H I G H  P O I S T ,  THOMASTIIIT~E A S D  DESTON 
RAILROAD COMPANY. 

(Filed 28 So~emlwr. 1928.) 

1. Torts--Release from Liability Theisefor-,Joint Tort-feasors. 
A release of one joint tort-ferceor from damages caused by wrongful 

death ordinarily releases both of them from liability for the joint tort. 
2. Same. 

Where a release from damages for a IT loiigful cleat11 is procured by one 
joint tort- feasor from the administrator of the deceased, nho is fully 
informed of its effect and was not under nil?. diwdvantage, it will inure 
to the benefit of the other tovt-feator,  ant1 in the absence of fraud, the 
release is valid and binding on the administrator a3 to both tort- f tnsors.  

3. Tor teRe lease  from Liability Thrrefor-Fraud in Prorurm~cwt- 
Representations of Law. 

Representations of the defendailt that the plaintiff could ilot recover 
ill an action for damages for wrongfnl death is one of legal inference, ancl 
ordinarily is not evidence of franc1 ~ntficieiit to set :~sitle a rrlrase from 
liability for a negligent act. 

CIVIL ACTIOS, before i l ' o l~nse i ld ,  Special  Judge,  at  N a y  Term, 1928, 
of UNION. 

The  plaintiff is the father and atlininistrator of his son, LeRoy Xas-  
seg, and instituted this action to recover for wrongful death. Plaintiff 
sued the Kor th  Carolina Public Service Company, and this defendailt 
filed an  answer pleading as a defense a release executed by plaintiff on 
29 July,  1927, releasing the defendant railroad company from all lia- 
bility for the killing of plaintiff's intestate. Thereupon plaintiff, up011 
motion and order, had the railroad company made a party defendant to 
the suit and alleged that the release relied upon was secured by mean< 
of fraud ancl false representation on behalf of said railroad company. 

The evidence tended to show that  plaintiff's intestate was employed 
by the High Point, Thomasville and Denton Railroad Company, anil 
that  on or about 1 2  July,  1927, plaintiff's intestate and other ernployces 
of defendant railroad were moving a steam shore1 owned by the railroad 
through the streets of High Point. The steam shovel n-as about sixtecn 
feet high. Upon reaching the junction of West Green ant1 Grime; 
streets i t  became necessary to pass under a wire owned by the Public 
Service Company which extended across the street from an arc light ill 
the center of the street. The  wire Iyas stretched about fourteen feet 
from the ground, and would therefore strike the steam shovel about two 
feet from the top of the smokestack. Thereupon the agent of the rail- 
road company in  charge of said shovel directed plaintiff's intestate to 
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take a stick and hold tlie wire u p  so that the steam shovel could pass 
thereunder. The  wire was without insulation a t  that point, and this 
fact was known to tlie operator of the steani shovel. Plaintiff's intestate 
in an  effort to esecute the order given him by his forl.man, raised the 
wire on the end of a stick, but i n  some way the wire slipped off the end 
of the stick ancl came in contact v-ith plaintiff's hand and killed him. 
Thereafter, about 27 July ,  a claim agent of defendant railroad came to 
see plaintiff and found him working in  the field. Mr. Plyler, the land- 
lord of plaintiff, came v i t h  the claim agent. The  plaintiff offered evi- 
dence to the effect that  the agent offered him $1,000 in settlement for 
the death of his  son. Plaintiff 's n a r r a t i ~ e  of the occurrence is as fol- 
lows: "I said, '-1 thousand dollars ain't 110 money for my boy,' and he 
said, 'Well, if you go into a case about it,  you won't get anything,' ancl 
he says, 'That is all the company v i l l  allo~v us to g i re  you,' and I s a y  
to Mr. Plyler, 'Will a thousand c1ollal.s do?'  and he says, 'I don't know, 
Preacher, but rather than be out of it all, I would take that.' T h r  
claim agent further said:  'Put  i t  i n  law, and you ~ ron ' t  get anything; 
you will have enemies of white and colored,' and I sa,w, 'I don't n-ant 
any enemies among 1 n ~  white friends, because that's all I got to depend 
on-my white friends.' H e  said I ~rouldn' t  get anything, because h r  
had been around the courts enough to know." 

Thereafter the plaintiff, together with his landlord, X r .  Plyler, and 
the claim agent, went to Nonroe to an  attorney's office. The  plaintiff 
was advised by the attorney tl?at it  ~ r o u l d  be necessary for him to 
qualify as administrator of his son in order to sign the release. The 
proper papers were prepared, and the plaintiff, and Mr. Plyler, the 
landlord, and tlie stenographer of the attorney went to the clerk's office 
and plaintiff was duly qualified as administrator of his son. Immedi- 
ately thereafter they returned to the office of the attorney who had prc- 
pared the release. Plaintiff testified that when the attorney prepared 
the release, and before he signed it, the attorney "read every word of it 
to me and fully explained to me that  that  meant a full  settlement of the 
case. H e  told me I could nerer come back any more, and that  ended it. 
and that  i t  would be d l  that  I would ever get. H e  read i t  orer to me 
and told me when I signed it that I would sign all my right away as to 
any claim I had against anybody, and I signed i t  and took the money." 

At the conclusion of the eridence the trial judge sustained a motion 
of nonsuit ancl the plaintiff appealecl. 

TIr. B. Lore  and H.  B. I d a m s  for plainf i f l .  
J o h n  C. S ikes  for S o ~ t h  Carol i im Publ ic  Service Company .  
P. W .  Gar1a)lrl for Hiqh P o i u f ,  Thomusl:ille and D e n f o n  R a i l ~ ~ ~ a d  

Company. 
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BROGDEN, J. There was sufficient eridence of negligence to be sub- 
mitted to the jury. The  evidence clearly discloses that  both defendants 
were joint tort-feasors in producing the death of plaintiff's intestate. 
The  ultimate question, therefore, is whether or not there was any eri-  
dence of fraud in  procuring the release, because a release of one joint 
fort-femor ordinarily releases all. Braswell ?I. Jfon.ou~, 195 N. C., 127. 

T h e  evidence does not disclose that the release was secured l?v means 
of concealment o r  artifice. ,411 of the negotiations between the parties 
took place in the presence of Mr. Plyler, who advised plaintiff to accept 
the settlement, and who plaintiff testified "was a good friend of mine.'' 
The release was correctly read and thoroughly explained to the plaintiff 
before he signed it. I t  is t rue that  there is eridence that  the claim 
agent told the plaintiff he could not recorer in a lawsuit, but this is  not 
such a representation as the law denounces as a badge of fraud. Indeed, 
the representations might well be considered as representations of law 
and not of fact. Under ordinary circumstances such representations do 
not create 'a cause of action. P n r k ~ r  c. Hccnl;, 152 S. C., 2.53, 67 
S. E., 492. 

r l  close examination of the proof does not disclose evidence of fraud 
in the procurement of the release, and the judgment must stand. Butler 
'L'. Fertilizer Co., 193 S. C., 632, 137 S. E., 813; Sherrill v. Little, 193 
3. C., 736, 138 S. E., 14. 

Affirmed. 

S. P. McCLESTER AND PATT'ERSOS MASUFACTURISC; COJII'.\ST r. 
THE TOW?: OF C H I S d  GROVE. 

(Filed 25 So\-ember, 19'78.) 

Municipal Corporations--Public Impl-ovements-dssrssments Therefor. 

Where in accordance with the provisions of C. S., 2710(1), the board of 
aldermen grant a petition for street improvements requesting the assess- 
ment of a larger proportion of the cost of the improvements against the 
lots of land abutting directly thereon than is otherwise required by statute. 
after the confirmation of the assessment roll a subsequent board of alder- 
men is without power to grant a petition of the abutting landowners for 
a reduction of the assessment upon the ground alone that the amount of 
the assessments exceeded that they had originally anticipated, and a 
suit by other taxpayers of the town to enjoin the granting of such petition 
is proper. C. S., 2716, and 3 C. S., 2806(fI, hare no application. 

APPEAL by plaintiffs from W e b b ,  J., a t  Chambers, Salisbury, 7 May, 
1928. F rom ROWAN. 
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Civil action to restrain the defendant from refundii~g or rebating to 
abutting property owners part of an assessnzent duly and regularly made 
for street; improvements. 

On 30 June, 1925, a majority of the owners of property abutting on 
Main Street in the town of China Grove, who represmted also a ma- 
jority of the lineal feet of frontage of the lands abutting on said street, 
duly filed a petition with the board of aldermen of said to~vn, request- 
ing that Main Street be improred, and stipulating "that in the event 
said board of aldermen shall put in said pa~ement  as above stated, the11 
we, the undersigned, agree to pay for the same accordiug to our respec- 
tive frontage abutting on said street." Whereupon, on 4 August, 1925, 
the board of aldermen, after observing the preliminary requirements of 
the statutes, duly passed a resolution creating a local iinprorement dis- 
trict along Main Street in said town and ordered "that one hundred per 
centum of the costs of said improrements (less street intersections) be 
assessed upon the abutting property owners as proritied in Article 9, 
chapter 56, of the Consolidated Statutes and acts amendatory thereof." 

The assessments were properly made; no esceptiolis or objections were 
filed thereto; and no appeal was taken from the order confirming the 
assessment roll. 

Thereafter, on 10 February, 1921, about forty of the owners of prop- 
erty abutting on Main Street who had not paid their assessments in full, 
petitioned the new board of aldermen of said town for a reduction or 
rebate of 25 per cent of the original assessments, for the reason that the 
total cost of the improrements was more than they had originally antici- 
pated. This request was granted; whereupon, plaintiffs, p&perty owners 
and taxpayers in the town of China Grove, bring this ~ c t i o n  to prohibit 
the carrying out of such reduction or rebate. 

A temporary restrailling order mas entered in the cause, but dissolved 
upon the rcturn thereof, from which ruling the plaintiffs appeal, assign- 
ing error. 

11'. 11. R e c k e ~ d i t e  a d  Hayrlett Clement  for plaintifs. 
R. Lee W r i g h t  f o ~  T o w n  of C'hina Grove. 
TT7. H. Woodson for a lbut f ing  p o p e r f y  otme?*s. 

STACY, C. J., after stating the case: The regularity of the proceediiig 
whereby the local assessment district on Main Street in the town of 
China Grove was created is not attacked; in fact it is conceded. 

The question for decision is whether the new board of aldermen, 
under the circumstances disclosed by the record, had the authority or 
power to grant a reduction or rebate of 25 per cent of the original 
assessments. We think not. 
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I t  is  provided by C. S., 2710(1), that  one-half of the total cost of a 
qtreet or  sidewalk iinprorement made by a municipality, exclusive of 
so much of the cost as is  incurred a t  street intersections and the share 
of railroads or street railways, shall be specifically assessed upon the 
lot3 and parcels of land abutting directly on the improvements, accord- 
i i ~ g  to the extent of their respectire frontage thereon, by an  equal rate 
per foot of such frontage, unless, as in the instant case, the petition for 
\uch street or sidewalk improrement shall request that  a larger propor- 
tion of such cost, specified in the petition, be assessed against the lots 
and parcels of land abutting directly on the improvement, i n  which case 
such larger proportion shall be so assessed, and the remainder of such 
caost, if any, shall be borne by the municipality a t  large. Here, the total 
anlount of cost, required of the municipality, was assessed against the 
lots and parcels of land abutting directly on said improvement, in 
response to the request of the petition and in  accordance with the pro- 
risions of the statute, hence v e  think the new board of aldermen was 
without authority to grant a reduction or rebate of 23 per cent of the 
original assessments, long after the confirmation of the assessment roll, 
there being no suggestion of any irregularity in the proceedings. Galli- 
mwe I* .  Thomasville, 191 N .  c., 648, 132 S. E., 657. 

'Yrut~, it is proridcd hy C. S., 2713 and 3 C. S., 2806(f) &at the gor- 
cwiing body of a municipality may correct, cancel or remit ally assesi- 
111e11t made for local improrement, including interest or pnlalties thereou, 
and shall ha re  the power, when in  i ts  judgment there is any irregularity, 
omission, error or lack of jurisdiction in any of the proceedings relat- 
iug thereto, to set aside the whole of the local assessm&t, maki a reas- 
.sessment, etc., but these statutes, me apprehend, have no application to a 
fact situation similar to the one now under consideration. Gallimore v. 
7'11 omasville, supra. 

There was error in dissolving the illjunction and dismissing the action. 
Error.  

X. H. STROUPE r. SUSIE C. TRUESDELL. 

(Filed 28 Xovember, 1928.) 

Deeds and Conveyancas-Construction-Restrictions-Eq~~ity. 
Under a restriction in a deed that only one residence should be erected 

in a land development, the erection of an apartment-house will not be en- 
joined when it is inequitable to do so owing to the growth of the city 
around the locus in quo and the erection of stores and other business 
buildings surrounding it. Higgins v. Hozcgh, 195 N. C., 652, cited as 
controlling. 
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APPEAL by plaintiff from Harding, J., at October Term, 1928, of 
MECKLENBURQ. 

Civil action to enjoin the erection of an apartment-house on defend- 
ant's lot as being in violation of restrictive covenants contained in deeds 
conveying said property. 

The fact situation is as follows: 
1. The plaintiff owns a lot of land in the city of C'harlotte, situate 

on wriston Avenue, and the defendant is the owner of a lot located on 
East Morehead Avenue. The two lots are a couple of blocks apart. 
Both lots were originally owned by the Charlotte Consolidated Con- 
struction Company. 

2. The defendant holds title to her lot under a deed containine: cer- 
.2 

tain restrictive covenants, which run with the land, arid among which 
appears the following : 

"The lot of land hereby conveyed shall be used for residential purposes 
only, and not otherwise, and shall be owned, occupied and used only by 
members of the white race (domestic servants in the employ of said 
occupants excepted) ; and there shall not at any one time be more than 
one residence or dwelling-house on said lot (servants' houses excepted), 
which residence or dwelling shall be of the type commonly known as a 
'one-family dwelling.' " 

3. I t  is alleged that a number of lots in the vicinity of defendant's ., 
property have been conreyed with similar restrictions, but it is not 
alleged that such deeds were executed in pursuance of a general plan or 
scheme. I t  does not appear that plaintiff's lot is so restricted. 

4. The defendant proposes to erect on her property an apartment- 
house "containing a great number of apartments," which plaintiff seeks 
to enjoin as violative of the covenant abovc, set out. 

3. I n  the finding of facts made by the trial court, it appears that an 
eight-story apartment-house, containing eighty apartments, has been 
constructed on a lot immediately adjacent to defendant's property, as 
well as a number of individual garages and a filling station, which have 
been in use for more than two years; that the Charlotte Women's Club 
has been erected within 500 feet of defendant's lot; that the Addison 
Apartment House and a filling station stand within 200 feet, and ad- 
jacent to said filling station, three stores have been erected, two of 
which are occupied by merchants, the third being vacant, and a few 
hundred feet away the Domestic Laundry ~ u i l d c n ~  has been erected 
for use as a laundry; and that another apartment-house and a church 
are to be built on lots about 300 feet distan.t from defendant's property. 

6 .  I t  was further found by the trial court that the character of the 
community has been essentially and fundamentally chtmged by the ex- 
pansion of the city and the spread of industry, and that the restrictions 
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above mentioned have been so universally disregarded as to indicate a 
purpose and intention on the part of the residents of the immediate 
community no longer to regard i t  as an exclusive residential section, 
making it undesirable and unprofitable to insist upon said restrictions 
being observed. The court further found as a fact that i t  would be 
inequitable and unjust to require the defendant longer to observe said 
restrictions, and dismissed the temporary restraining order originally 
entered in  the cause. Plaintiff appeals, assigning error. 

B. 8. Whiting fw plaintiff. 
Robert A. Wellom for defendant. 

STACY, C. J., after stating the case: I t  may be doubted as to whether 
the plaintiff has alleged or shown facts sufficient to entitle him to insist 
upon an obse.rvance of the restrictions contained in deeds going to make 
up the defendant's paper chain of title, even if such restrictions were 
still subsisting and enforceable; but, however this may be, we thiiik 
the case is controlled by the decision in Higgim v. Bough, 195 K. C., 
652, 143 S. E., 212. There, i t  was said with respect to a lot in the 
same locality, that similar or identical restrictions, by reason of the 
changed conditions, are no longer enforceable i n  equity. The judg- 
ment will be affirmed on authority of the Biggins c u e ,  which follows 
Starrkey v. Gardner, 194 N .  C., 74, 138 S. E., 408. 

Affirmed. 

W. R. STROUPE \-. W. K. BIEDERXACH. 

(Filed 28 November, 1928.) 

Deeds a n d  Conveyances-Construction-Conditions a n d  Kestrictions. 
A restrictive covenant in a deed that ouly residences or dwelling- 

houses shall be erected in a scheme for developing a large area of lands, 
subdivided into lots, including the lot in question, does not exclude apart- 
ment-houses from being erected thereon. C o n s t r u c t i o ? ~  Go. v. Cobb,  193 
N .  C., 690, cited as controlling. 

APPEAL by plaintiff from Townsend, Special Judge, at September 
Special Term, 1928, of MECKLENBURG. 

Civil action to enjoin the erection of an apartment-house on defend- 
ant's lot as being in violation of restrictive covenants contained in deeds 
conveying said property. 

20-196 
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The material allegations of the complaint, so far as essential to a 
proper understanding of the legal questions involved, may be abridged 
and stated as follows: 

1. I n  1922 the Charlotte Construction Company divided a tract of 
land in Mecklenburg County into lots and blocks of various sizes, with 
a view to selling same for residential purposes, prepared and recorded 
n map, or plat, showing the general plan or scheme, and sold many of 
mid lots, including the one now owned by the defendant, with certain 
restrictive covenants relative to their use and occupancy, chief among 
which is the following : 

"The lot of land hereby conveyed shall be used for residential pur- 
poses only, and not otherwise, and shall be owned, occupied and used by 
nlenlbers of the white race (domestic servants in the employ of said 
occupants excepted), and there shall not at any one time be more than 
one residence or dwelling-house on said lot (servants' houses excepted)." 

2. These restrictions were inserted in  the deeds conveying the lots, 
shown upon the map, as covenants running with the land. 

3. The plaintiff is the owner of a lot of land situate in the same sub- 
division and in the neighborhood of the defendant's property. 

4. Upon the sale of the lot now owned by the defendant, the Char- 
lottv C'onstruction Company conveyed other property ill the same ~ ~ e i g h -  
borhood in such manner as to permit the erection of apartment-houses 
thereon, for which reason, or for some reason unknown to the plaintiff, 
the defendant is now attempting to construct on the land owned by him 
"an apartment-house of several stories in height to be occupied by a 
great number of families.'' 

5.  The erection of such apartment-house, it is alleged, will result in 
irreparable injury to plaintiff's property; wherefore l ~ e  asks that its 
construction be enjoined. 
-1 demurrer was interposed by the defendant upon the ground that the 

complaint does not state facts sufficient to constitute a cause of action. 
cither against the defendant, or in  favor of the plaintiff. 

From a judgment sustaining the demurrer the plaintiff appeals, as- 
signing error. 

B. S.  Whiting for plaintiff. 
Rob~r t  ,4. Wellons fov defendanf. 

STACY, C. J., after stating the case: The appeal presents the single 
question as to whether a building restriction in a deed which provides 
that the lot of land thereby conveyed "shall be used for residential pur- 
poses only . . . and there shall not, at  any one time, be more than 
one residence or dwelling-house on said lot (servants' houses escepted)," 
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would be violated by erecting on said premises "an apartment-house of 
several stories i n  height to be occupied by a great number of families." 
We think not. 

I t  was held in  Construction Co. v. Cobb, 195 N. C., 690, 143 S. E., 
522, that  this covenant was not so restrictive as  to prohibit the erection 
of an  apartment-house, when used for residential purposes only, hence, 
upon authority of the Cobb casq, the ruling of the trial conrt must be 
upheld. 

Affirmed. 

H. F. OWENS V. SOUTHERN RAILWAY CO;\IPAST 

(Filed 28 November, 19%) 

Master and Se r ran tL iab i l i t y  of Master for Injuries to Stwant-Safe 
Place to Work-Negligence-Proximate Caus-Anticipatii Injura. 

Evidence that the plaintiff, while engagetl in his euq~loyinent of un- 
loading heavy railroad rails from a car, had his eye l~rmanently injured 
by some particle flying therein immediately after thr pawage of one of 
the defendant's trains, and evidence that there \rns trash upon the grou~~tl  
a t  the place and that the rails had pieces of rust on them that would 
come off. is i~~sufficient evidence of a causal collnectiou betwecn the negli- 
gence of the defendant in failing to furnish n suitable place in which to 
\~orl i ,  or of a result that could h a w  been reasonably nnticignted, antl a 
~uotion as of nonsuit thereon should have bwn granted 

CIVIL ACTIOS, before l ' o u v ~ s ~ n d ,  Spcinl , Judge ,  at  February Term, 
1928, of ROCRISGIIARI. 

Plaintiff alleged and offered eriderwe tending to show that on or abour 
14 August, 1926, he mas assisting in the unloading of steel rails from ,I 

flat-car. Plaintiff was a section foreman, antl had been ~rorking for tht. 
defendant about nineteen years. The steel rails were each about 66 feet 
long and weighed approximately 2,300 pounds. The  rails nere  rolleJ 
from the flat-car to the ground. One rai l  had been unloaded. and r n h e ~ ~  
the second rai l  was unloaded plaintiff testified that  a piece of "steel 01. 
something" struck him in  the eye antl inflicted permanent injury. 

Plaintiff alleged as elements of negligence that  he was not instructrtl 
how to unload the rails, and that  no rail-loader mas used for the pur- 
pose. H e  further alleged that  the ground where the rails were unloadtd 
mas covered with trash and that  the rails were rusty and had small 
scales on them, and that  i n  unloading them in  the manner specified some 
of these scales or small particles were knocked off. Plaintiff further 
alleged that  after unloading the first rail a passenger train came by or1 
another track, and that  immediately after the passcllger train passeil 
the workmen proceeded to unload the second rail. 
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Issues of negligence, contributory negligence, assumption of risk, 
and damages were submitted to the jury and answered in favor of plain- 
tiff, who was awarded a verdict of $2,500. 

The judgment was as follows: "Upon the coming in of the verdict, 
the defendant moved to set aside the verdict and for a new trial for 
cwors committed of record. The court is of the opinion that there was 
error in  refusing to grant the motion of the defendant for judgment as 
of nonsuit, but in order that the whole matter may be caypried up on one 
appeal, motion is denied and defendant excepts." 

Thereupon judgment was signed upon the verdict, and the defendant 
appealed. 

P. T .  Stiers and B. Eugene Hester for plaintiff. 
Brown & Trotter fo r  defendant. 

BROGDEN, J. The vital question in  the case is whether or not the 
motion for nonsuit should have been granted. u 

While several elements of negligence were alleged, i t  does not appear 
from the proof offered that the injury to plaintiff proximately resulted 
from any of these elements, except that there was trash on the ground 
where the rails were unloaded. and that there were small scales of steel 
upon the rails which were worked off in the process of unloading. There- 
fore, the question of law standing at the threshold of the inquiry is 
whether or not the defendant could, in the exercise of ordinary care, 
anticipate or foresee that a particle of trash or steel would be blown into 
the plaintiff's eye. The rule of liability applicable to the facts presented 
is thus stated in Carter v. Lumber Co., 129 N. C., 203, 39 S. E., 828: 
"It is right that one should be required to anticipate and guard against 
consequences that may be reasonably expected to occur; but it would 
be violative of every principle of law or justice if he 3hould be com- 
pelled to foresee and provide against that which no reasonable man would 
expect to happen. The business affairs of life would come to a stand- 
still if employers had to busy themselves for their own and their em- 
ployee's safety in the study of ingenious devices to meet every case of 
possible damage and hurt. Thew would soon be neither capitalists 1101. 

laborers from the modern view. The reasonable man, then, to whosc 
ideal behavior we are to look as the standard of duty, will neither 
neglect what he can forecast as probable, nor waste his ar;xiety on events 
that are barely possible. H e  will order his precaution by the measure 
of what appears likely to be known in the course of things." Bradley v. 
Coal Co., 169 N .  C. ,  255,  85 S. E., 388; Davis v. R. R., 170 N. C., 582, 
87 S. E.. 745. 

There is a suggestion that the suction or vortex created by the pas- 
senger train might have blown the foreign substance into plaintiffs eye. 
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However, suction created by a moving train has not been recognized as 
an  element of actionable negligence in  this State under ordinary cir- 
cumstances. Davis v. R. R., 170 N. C., 582. 

The  evidence of plaintiff, viewed in  its most favorable light, does not 
disclose how the trash or steel mas blown into his eye. This  fact rests 
only in  conjecture, and conjecture or speculation is  not evidence. 

E ~ o n  this state of the record, we are forced to the conclusion that 
the evidence demonstrated no causal connection between the in jury  and 
the acts of negligence complained o f ;  neither does i t  appear that  the 
defendant i n  the exercise of ordinary care could have reasonably antici- 
pated or foreseen that  in jury  was likely to occur under the circumstances 
disclosed by the record. 

,Therefore, we ngrer with the tr ial  judge that the cause should have 
been nonsuited. 

Error.  
-. 

T,T-('ISD,i P. JIIJ,IAS v. F'. B. KEMP, JR.. ADILIAIS~RATOR O F  THE ESTATE O F  

F. E. ICEJIP. TRCSTEF, A N D  J. P. WIIISOS, TRT-ITLF. 

(Filed 28 Sovember. 1928.) 

1. Mortgages-Cancellation-Form and Talidit y of Cancellation. 
The statute in regard to the cancellation of mortgages and deeds of 

trust by cancellation entry upon the record must he strictly complied 
with in order to secure the grantee ill n whsequent conveyance of the 
locic~ i n  qiio against the prior encumbrance. and where this is done up011 
exhibit of the canceled conveyance and notes marked paid, the entry 
ihould recite correctly the name of t h ~  beneficiary and payment of the 
note, notes or bonds, as the case may be, by the payee thereof. C .  S., 
2594. 

2. Same-Rights of Subsequent Mortgagee-Notice. 
Where an entry of cancellation is made of record by the register of 

deeds in canceling a mortgage, C. S.. 2594, reciting another name as mort- 
gagee, trustee or cc~tita que tr-uct than that appearing in the registration 
of the instrument, and that the "bond" was marked paid, when the instru- 
ment recited four lmnds maturing in series, it is sufficient to set a later 
grantee or mortgagee upon inquiry as to whether the register of deed\ 
had ~ m d e  a mictake in canceling the mortgage, and fix him nith notice of 
a11 facts a reasonable inquiry would have reyealed. 

A \ ~ ~ ~ ~ ~ ~  by defendant from C'len~( 'nf .  J., 1 9  September, 1928. From 
R~CI<INGHAJI .  Reversed. 

This is an injunction proceeding. J. W. Korman, who is  now insol- 
w n t ,  then the owner, contracted on .5 October, 1920, to convey to plain- 
tiff, Lucinda P. Mills, two lots of land, describing same. The plaintiff 
paid  the purchase price, the final balance was paid prior to 9 Septem- 
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ber, 1926, except $400, for the lots totaling $3,677.40, and J. W. Nor- 
man and wife executed and delivered to her a warranty deed to the 
lots, which was recorded in  the office of the register of dwds of Rocking- 
ham County, PI'. C., on 24 January,  1927, Book 234, p. 444. P r io r  to 
plaintiff's contract of 5 October, 1920, with J. W. Norman, he had 
executed a deed of trust on 13 August, 1920, on the same lots to I?. B. 
Kemp, trustee for J. P. Wilson, trustee, a deed of trust for the sum of 
$4,377.12, to secure four notes of $1,094.28 each, payable one, two, 
three and four years after date to J. P. Wilson, trustee, which deed of 
trust was duly recorded in the office of the register of deeds for said 
county on 7 September, 1920, i11 Book 210, p. 115. Plaintiff, after 
recording her deed, about 12 September, 1927, borrowed $580 from the 
Boulevard Building and Loan Association on the lots after an  examina- 
tion of the title by its attorney and after the alleged cancellation here- 
after set forth, which he found appearing on record. The Building and 
Loan A5ssociation's attorney relied on the cancellation in making thc 
loan. 

The further facts found by the court below are  as follows : 
"On 9 September, 1926, the following entry of cancellktion was made 

by the register of deeds of Rockingham County upon tht: margin of the 
record, to wit:  Book 210, page 113, in the office of the register of deeds 
of Rockingham County, whereon the said deed of trust from J. If7. 
Norman to F. B. Kemp, trustee, was recorded. 

"The original of the annexed deed of trust accompanied by the bond 
and payment and satisfaction endorsed thereon by Cicwo Powell, the 
beneficiary of same, having been exhibited to me, I hereby cancel the 
same by marking 'Satisfaction, according to lam. This 9 Septemher, 
1926. W. S. Chambers, R. D.' 

"That neither the trustee, F. 13. Kemp, nor F. 13. Kemp, Jr . ,  adminis- 
trator of J. P. Wilson, trustee, or any other person holding the notes 
secured by said deed of trust, authorized or directed the entry of can- 
cellation as herein set out, but that prior to the time of the registration 
of plaintiff's deed, the said entry and cancellation was made by the 
register of deeds of Rockingham County, through error, mistake or in- 
advertence. . . . 

"J. P. Wilson, trustee, to whom the said notes were ex(:cuted by J. W.  
Norman, on 13 August, 1920, and which said notes were secured by deed 
of trust executed to F. 13. Kemp, trustee, holds said notes and deed of 
trust, and has held same since their execution; that they have never been 
marked cnncclcd or presented to the register of deeds for cancellation; 
that the name Cicero Powell as set forth ill the purported cancellatioll 
as beneficiary mas neyer the beneficiary and has never kad any interest 
in the notes aild deed of trust set forth in the record; that said J. P. 
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Wilson, trustee, and F. U. Kemp, trustee, have been guilty of no neglect 
aild were in  nowise responsible for the purported cancellation; that  the 
cancellation made by the register of deeds was intended by him to be a 
cancellation of a different record on a different page of the book; that  
tliere is a balance due 011 said notes and deed of trust in the sum of 
$3,216.30, which amouiit represents a part  of the purcliase price which 
said J. W. Norman contracted to pay for said land." 

The court below rendered the following judgment: 
"From the foregoing facts the court is of tlie opii~ion that the can- 

cellation made by the register of deeds is a valid cancellation; that  the 
deed of trust executed to F. B. Kemp, trustee, for J. P. Wilsoil, trustee. 
1 1 ~ s  been legally discharged so f a r  as the plaintiff is co~~cerned.  

" I t  is  therefore considered, ordered and adjudged that tlic cancella- 
tion appearing of record he, and is  hereby declared to be a ral id can- 
cellation and discharge of the lien and eiicnmbrance in favor of J. P. 
\Tilson, trustee, so f a r  as tlie laiids of the plaintifl are concerned, to wit, 
lots numbers 2 and 3, as described i n  the coinplaint; that  tlie restrain- 
ing order heretofore granted be, and is hereby made permanent." 

F rom the judgment deferida~its esceptcd, assiglled error and appealed 
to the Supreme Court. 

If. L. Fagg, H u n t e r  K.  P e n n  and A. H .  K i n g  for p l a i n t / f t  
Glidewell ,  Dzinn LC' G Z C ~ T L  for defenclants. 

('LARKSON, J. ( I )  D O  the certain words appearing upon the margin 
of the record constitute n ral id cailcellation under the statute? We 
think not. ( 2 )  Were tlie words sufficient to put a prudent man 011 

inquiry ? We think so. 
('. S., 2594: "Any deed of trust or mortgage registered as required by 

Ian  may be discharged and released in the follov-ing manner:  ( 2 )  U p o n  
i l r ~  ~ . ~ h i t ) i t i 0 7 ~  of any mortgage, deed of trust or other instrument in- 
teided to secure the payment of money, uc.compatii~rl with f h c  Oontl or 
note,  to tlie register of deeds or his deputy, n-liere the same is  registered, 
uith f h e  endorsement of p a y m e n f  a n d  saltisfaction a p p e a ~ i n y  fkpreo,l 
ll?j the payer,  mortgagee,  f ~ w s f e e ,  or ussignee of f h p  s a m e ;  or by any 
cliartered actire bankiug institution in the Stntr  of Sort11 Caroli i~a,  
when so endorsed in the nanle of tlie bank by an  officer thereof. the 
register or his deputy shall cancel tlie mortgage or other iustrunierit by 
entry of 'satisfaction7 on the margin of the record; and tlie person so 
claiming to ha re  satisfied the debt may retain possession of the bond or 
mortgage or other instrument : P ~ o r i d e d .  that if such mortgage or deed 
of trust provides in itself for the payment of money and does not call 
for or  recite any note secured by it, the11 the cshibition of such mort- 
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gage or deed of trust alone to the register of deeds or his deputy, shall 
be sufficient. But if the register or his deputy requires it, he shall file a 
receipt to him showing by whose authority the mortgage or other iastru- 
ment was canceled. ( 3 )  Upon the exhibition of any mortgage, deed of 
trust, or other instrument intended to secure the payment of money by 
the grantor or mortgagor, his agent or attorney, together. with the notes 
or bonds secured thereby, to the register of deeds or his deputy of the 
county where the same is registered, the deed of trust, mortgage, notes 
or bonds being at the time of said exhibition more than ten years old, 
counting from the date of maturity of the last note or bond, the register 
or his deputy shall make proper entry of cancellation rind satisfaction 
of said instrument on the margin of the record where the same is 
recorded, whether there be any such entries on the original papers or 
not. (4) Every such entry thus made by the register of deeds or his 
deputy, and every such entry thus acknowledged and witnessed, shall 
operate and have the same effect to release and discharge all the interest 
of such trustee, mortgagee or representative in such deed or mortgage as 
if a deed of release or reconveyance thereof had been duly executed and 
recorded." 

The intent of the statute seems to be that to o ~ e r a t e  as a release or 
reconveyance, the express requirements of the statute must be complied 
with. This has not been done. 

I11 Bank v. Sarub, 183 K. C., at p. 169, it is said: "The second section 
of C. S., 2594, requiring cancellation, expressly provides that if not 
canceled by the mortgagee or trustee, that the mortgage or deed of 
trust, with the note secured, may be produced, and, if marked satisfied, 
the register of deeds shall mark the instrument canceled. Neither notes 
nor mortgages are required to be produced when the mortgagee in  per- 
son makes or authorizes the cancellation. I t  would seem that this defect 
in the statute might be remedied by legislation so as to require that the 
notes and mortgage shall be produced when the mortgagee enters the 
cancellation, but that is a matter for the legislative department. The 
statute is plain, and in the absence of fraud participated in  by the 
creditor or purchaser, if the statute is followed the creditor is protected 
by the en.try and cancellation of the mortgage which, if made in  the 
manner provided in  the statute, is conclusive." 

The cancellation was not made in the manner provided by the statute. 
Let us see; the attempted cancellation was as follows: "The  &ginal 

of fhe annexed deed of trust, accompanied with the bord and p a p e n t  
and satisfacfion endorsed thereon by Cicero Powell, the beneficiary of 
same, hawing been exhibited to me, I hereby cancel tho  sczme by marking 
'Satisfaction, accwding to lau?.' This  9 September, 1926. TI'. S. 
Chambers, R. D." 
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J. W. Norman made the deed of trust to F. B. Kemp, trustee, for 
.T. P. Wilson, trustee. So far as the record discloses, Cicero Powell 
was' not the payee, mortgagee, trustee or assignee of the same. "En- 
dorsed thereon by Cicero Powell, the beneficiary of same," is insufficient. 
He admittedly is neither "payee, mortgagee, trustee, or assignee of the 
5anle," and the cancellation does not comply with the statute. A bene- 
ficiary is defined in 1 Story Eq. Jur., see. 321 : "One for whose benefit a 
trust is created-a cestui que trust." J. P. Wilson, trustee, was the 
w s f u i  que trust, not Cicero Powell. 

I n  Insurance Co. u. Cafes, 193 K. C., p. 456, the cancellation mas a 
forgery by the act of a third person. This mas held absolutely void. 
The Court, at p. 462-3 said: "In Heyder v. Excelsior B. and L. Associa- 
fion, 42 N.  J .  Eq., 403, 8 Atl., 310, 59 Am. Rep., 49, i t  is very justly 
<aid: (The security afforded by registry should remain undisturbed by 
cancellation effected through mistake, accident, or fraud of third per- 
sons. even if by such cancellation subsequent mortgagees or purchasers 
are made to suffer loss. Such after-acquired rights ought not to prevail 
against the just claims of an innocent, nonnegligent encumbrancer, 
hecause the record has been wrongly effaced.' " 

I n  Swindell v. Stephens, 193 N.  C., at p. 477, it is held: "It is fur- 
ther agreed that the cancellation of the deed of trust from Cuthrell to 
Taughn, trustee, was entered on the record by the register of deeds, who 
was authorized by statute to cancel the deed of trust upon the exhibition 
to him of the deed of trust, with the notes secured thereby, endorsed by 
the trustee, in the deed of trust, or by the payee of the notes secured 
thereby, 'Paid and satisfied.' This cancellation. as same appears up011 
the record, is regular in all respects; it is a discharge of the land from 
the lien of the deed of trust, certainly in so far  as the North Carolina 
Joint Stock Land Bank is concerned. Guano Co. v. nraJsfon, 187 
S. C., 667." 

I n  the before-mentioned and like cases, where the statute was strictly 
complied with by the proper officer, a subsequent creditor or purchaser 
had a right to rely on tho cancellation and mas protected. 

As  f o  the second proposition: The recorded deed of trust was made to 
secure a certain sum, $4,377.12, together with fou r  notes of $1,094.28, 
payable one, two, three and four years. Examining the alleged cancella- 
tion, it says "annexed deed of trust accompanied with the bond." Yet 
there were four bonds or notes, giving the word notes a broad termin- 
ology. Sufficient notice mas disclosed by the alleged cancellation to 
put a prudent examiner on inquiry. Upon inquiry it would hare been 
found that the cancellation was a mistake. "~vith the bond," does not 
mean four notes or bonds. 



I t  is said in I.lTkiteliu~*st z.. O a i ' r e f f ,  a n t e ,  a t  p. 137:  "In this juriz- 
diction, under C. S., 3311, the registration of deedti of trust anti 
mortgages on real and personal property h a w  been held of prime im- 
portance. . . . I t  giues stability to business. When properly pro- 
bated and registered, they are  constlwctire notice to all the world. 
Creditors or purchasers for a ~ a l u a b l e  eolisideration from the tlo~lor. 
bargainor or mortgagor, obtain 110 title as agaiilst a properly probated 
and registered conveyance, sufficiently t lescribi~~p the 1)roperty." W ~ P I I  
properly canceled the same principle applieq. 

I n  regard to tlir duty of a prudc~l t  mail to nlakc iuquiry, it  i~ .:till 
in R. R. r .  Comla., 198 S. ('., at  1). 167:  "Such notice \+as sufficicl~t, a! 
least, to  put the plaintiff upon inquiry, alltl this carries with i t  ti  IT- 
sumption of notice of e ~ e r y t h i n g  x-hivh a reasonable inuestigation \\ o d d  
h a w  disclosed. HlarXtr ood 1 ' .  . J o ~ c A ,  57 S. C., 54; .1Ia1/ I * .  IlrctzX.~, 6.7 
5. C'., 310. party having notie(' n1u.t t~sei~cise ordinary care to :I-PIT- 
tain the facts, and if he f a i l  to inwbtigate when put upon inquiry, 11r~ is 
chargeable with all the knowledge he would I l a ~ r  acquired, llad he 111:1(1c~ 

the necessary effort to learn the truth of the matters affecting hi. ill- 
terest. JT'ynlnl~ C. Gl-cr~~f ,  166 S. C., 11. 45." l j n m e ~  L'. Gaitllpr, '3:: 
N. C., a t  p. 362; Famlers, efc.. Rci~ll; I ! .  Gcmlania I , i f n  Ins. ('o., I . i O  
N. C., 770; Lumber C'o. r .  l'iutlitlg Co., 168 S.  C., 314. For thc r c : \ ~ o ~ ~ *  
given, the judgment belon- is 

Reversed. 

1. Highway-Regulation and Use for Trrtvel-Law of t l ~ t ,  Road-Auto- 
mobile-Negligence--Nonsuit. 

Where there was evidence that the plaintiff, desiri~lg to  11ass it t r ~ ~ ~ l i  
on the highway going in the same direction. blew his horn. i r n d  that tllcs 
driver of the truck lieard the signal, bu t  insteild of t l r i~ing to the right 
of the center of the road to allow the plaintiff to pass 011 the left, drove to 
the left and stol)l~rtl or calncb irln~ost to :I stol,, t11i1t tht.  l~lnintiff, tllinliill~ 
that the truck was going to stop, i11111 11i1vi11g his ( * ; ~ r  u i ~ c l ~  ~ w ~ t r o l .  i ~ t -  

tempted to pass o11 the right, wlwn thr tr11c.k sntltlrnl:, tn1.1lvt1 to tl~cs 
right, forcing the p1:tintift' to tu~w to the right to avoitl l ~ i t t i l r g  t l l ~  truc.1~. 
causing tlle l~li~intiff 's c.nr to r u n  off the Y I I ~ ~ I ~ ~ ~ I ~ ~ I ~ I P I I ~  1111 tlit, right uf the 
road, resulting in tlle injury in suit: Ht,ld.  tile evitletlw sl~oultl Ila~cs I~rch~l 
submitted to the jury up011 i s s ~ ~ w  of ~lreli~:c~~lcc*. c(mt~.il~ntory ~~~gl igcxt~c , ( '  
and dnmages. C. S., 2617. 
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2. Trial-Taking Question or Case from Jury-Sonsuit. 
Where the plaintiff's evidence is conflicting in some respects its credi- 

bility is for the jury;  and Held, under the facts of this case, the evidence 
viewed in the light most favorable to the plaintiff was sufficient on the 
question of defendant's actionable negligence to be submitted to the jury. 

API'EAL by plaintiff from Finley, J., a t  J u n e  Term, 1928, of BURKE. 
Reversed. 

This is an  action for actionable negligence. The  plaintiff testified 
tliat on 26 August, 1926, he was driving a Maxwell touring car ;  with 
him in  tlie car  were Mrs. W. R. Absher arid her daughter. Going east 
from Asheville, N. C., on Highway No. 10, between 5 and 6 o'clock in 
the evening, wlieii approaching the village of Glen Alpine. he noticed a 
truck in front of him. I t  was being driven in the center of the high- 
way. H e  drove u p  and slowed down behind the truck and blew liib 
horn. "He (tlie driver of the breacl, truck) began to pull over to the 
left of the road and continued pulling over to the left until he was 
:111nost in front of the garage there, ant1,he almost came to a stop. I don't 
know that  lie did stop, but he was very slow, aud lie turned across to 
the right very suddenly right in front of me. When he pulled towards 
the left, his car went off of the pavement. I was still on the pavemei~t 
on tlie right-hand side. There was nothiilg to obstruct my line of visioll 
down tlie right-hand side of the highway. I t  was a straight line and no 
vars were coming. There was ilothing ill my right of way O I I  r11y right- 
hand side when he drew his truck in front of me. I slowed u p  until 
he went off of the highway and then I spcwled up. I had my  car under 
caontrol, and when the truck went across the road I threw my  car sud- 
denly to the right to keep from going head on. H e  gave no signal that  
I saw or heard. The  truck is about 17 feet long, I imagine, or more, 
and i t  was about two feet, as well as I remember, off the pavernent on 
the right-hand side; tlle front wheel of the truck was about two feet off 
tlie pavement on the right-hand side. I t  was that n a y  after tlle wreck, 
~vlien the truck stopped. I t  extended back across the highway about 
fire feet. When tlie truck came in front of nie, I suddenly turned to tlie 
right to keep from going head on into the truck. Then I ran off and 
t11rued over a wall. . . . When lie threw his car across the road in 
front of me, of course it was just like that (quick inoveme~it), and I was 
riglit on him, and I threw my car to the right yery suddenly. I t  was 
the only t h i i ~ g  I could do or hit him. When his truck was in tliat posi- 
tioil, I could not turn to tlw left to pass hiin becauw I nas  almost O I I  

him. . . . (Cross-examination) I will swear now that  1 don't know 
~\lietller I did nor did not blow my horn to signal tliat I desired to pass. 
. . . There was a wide place on the north side of the highway in 
front  of the garage, on the left-hand side a good sized space. There was 
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not plenty of room to  have passed on the left. There was abuntlant 
room north of the highway to have passed--about 90 feet. . . . I 
was aware of the fact  that  under the law i t  was my duly t o  notify the 
driver of that  truck of the fact that  a car  was in the rea- and desired to 
pass and afford him an opportunity of moving to the right of the center 
of that  highway before I undertook to pass, and I did notify him. I 
tlio~ight he was going to park there. I thought that ,  although hi. car  
was still in motion, and there was nothing on the right-hand side for 
him to turn  into except that  vacant lot. I saw the filling station on the 
couth side of the highway and did not know but what he was going to 
enter it. I knew that  under the rules regulating traffic 311 the 1iighw:l;v 
that i t  was my duty to slacken the speed of my car a~lt l ,  if necessary, to 
stop i t  and delay lily effort to pass until he had gone to the right of the 
center of the highway a i d  affortlrtl rooru to Ilass or1 tile 1 d t  of tlie trurk. 
and that it was a ~~ io la t ion  of the Inw aild indictabltx if' you lmssrtl or . - 
attempted to pass on thc right of the truck. He had :,urrenderetl thc 
right of way and left it  to me ; had left the Iligh~vny to a certain est txt .  
The two wheels were off, but I cail't say whether 1 1 ~  had stopped tlicl 
truck or not. T will not tell the court antl the jury tha 1 did not p:iy 
enough attention to it to tell thein whether the truck had stoppd or 
mas in  motion. I just say that I don't knaw. . . . This sountlii~g 
of the horn that  I spoke of was some distance from tho garage, about 
150 or maybe 200 feet west of tht. garage, I should think. I could not 
hal-e passed the truck on tlie left. There would hare  beell 110 acc~itlrl~t 
if I had delayed my effort to pass until the high\vay was clear 011 t l ~ c  
left of the truck, and I could have delayed it.  So far  as I know, the 
driver of that truck did not know that  I was in the rear. H e  did ~ o t  
give any signal to let me know that  he knew I was back there." (RP 
direct examination.) "He did not give me any signal that he mas turning 
in. 1 did not know that he was parking there, Q. You mere askctl a 
while ago if you had stopped and waited for that t rurk to turn across 
and go in there would there have been no accident. I f  he had stopped 
where you signalled him, would there have bcen any accident 1 A. There 
~ o u l d  h a r e  been no accident. . . . I t  was so suddm the way tlie 
truck came across in  front of me that  I did not have time to think of 
anything." 

Mrs. W. R. Absher testified in  pa r t :  "I did not notice the bread 
wagon until i t  started to pull across the highway, but I noticed i t  when 
i t  started pulling directly across the highwa,y over to the left. At that  
time Mr. Stevens was driving about 1 5  or '20 miles an hour. H e  did 
blow his horn. The  driver of the truck was pulling directly across. antl 
when Mr.  Stevens blew his horn-he blew i t  more than once-but after 
he  had blown his horn the driver of the  truck looked out like that  
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(illustrating) and saw us, because I saw his face distinctly; then he 
pulled right on across the highway to the left. There was just a lot on 
the left-hand side of the highway as far as I know. He  had already 
seen us coming, because I saw his face. The truck pulled across the 
highway, and when it pulled across the highway the way was clear in 
front. The next thing I knew about the truck it mas suddenly in front 
of us, and we either had to hit i t  or . . . I t  was going across the last 
time, coming back to the right. I t  had already crossed to the left ant1 
mas coming back across the highway. Mr. Stevens' car could not have 
been more than five feet from the truck when it came across the road. 
Nr .  Stevens turned his car suddenly to keep from hitting the truck, 
abruptly to the right. Pardon me; 1 am trying to tell it just as I saw 
it. The car came back so close and so suddenly that he could not do 
anything but hit him or go off." 

Mrs. G. P. Sherrill testified in part as follows: "I was sitting east of 
the depot, and there was not a thing to obstruct my vision down to the 
garage there. I saw his car and then the truck coming down the high- 
way, coming from the direction west going in the direction east, and I 
saw this Valdentian Bakery truck. I t  suddenly pulled to the left-hand 
side of the highway, and this car was coming on the right-hand side; 
and as the truck pulled to the left-hand side of the highway, it turned 
directly in front of this car, and the car run off of the embankment at 
the garage at  Glen Alpine. . . . I t  seems to me that the truck 
looked like it pulled all the way off the highway, and it suddenly 
turned directly across the highway in front of this car. The Stevens' 
car at  that time was on the highway on the right-hand side and it pulled 
right in front of this car. I t  did not come back to the left. . . . As 
far as I remember, and as f a r  as I could see, Stevens' car had not left 
the highway at all until the truck came suddenly in  front of him. 
. . . I said it seemed to me that i t  got all the way off the road-off 
of the hard surface and then turned suddenly across in front of this car 
on the highway." 

At the close of the plaintiff's evidence, defendants moved for judg- 
ment as in case of nonsuit. C. S., 567.  Motion allowed. Plaintiff 
excepted, assigned error and appealed to the Supreme Court. 

J .  Scroop Styles for plaintiff. 
S. J .  E?.zlin and S. J .  Ervin, Jr., for defendrtmts. 

CLARKSON, J. C. S., 2617, in part, is as follows : "Whenever a person 
operating a motor vehicle shall meet on the public highway any other 
person riding or driving a horse or horses or other draft animals, or any 
other vehicle, the person so operating such motor ~eh ic le  and the person 
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ao riding or driving a horse, horses, or other draft  a n i n d s ,  shall reason- 
ably turn the same to the right of the center of such highway so as to 
pass without interference. Any person so operating a motor vehicle 
shall, on overtaking any such horse, draft  animal, or other vehicle, pas5 
on the left side thereof, and the rider or driver of such horse, draft  
animal, or other vehicle shall, as soon as practicable, tilrn to the right 
so as to allow7 free passage on the left." 

Plaintifl's testimony is conflicting in some respects, but the credi- 
Id i ty  is for the jury. Sltell c. Roseman, 135 N. C., a t  11. 94; Shaw v. 
flandle Co.. 188 S. C., at  p. 236. W e  think under the plaintiff's evi- 
dence, i n  the light most favorable to him, the issues of negligence, con- 
tributory negligence aud damages, should have been submitted to the 
jury. Drehcr v. Devinc, 192 N. C., 325, is not contrc~lling under the 
facts in  the present case. 

As to prosimatc cause, see DeLaney v. Hendemon, 192 K. C., at  p. 
631; Radford c. 170ung, 194 N .  C., 747. As to sudden dangcr or emer- 
gency, see Eiggs 11. Jlfg.  Co., 190 N. C., at  p. 260; Fozc~lev c. Undrr- 
m o d ,  193 S. C., 402; Odom v. R. R., 193 N. C., 442. 

Plaintiff's cause of action arose prior to Motor Vehicle Uniform Act. 
Public Laws of X. C., 1927, ch. 148, where the "Rules of the Road" arc. 
set forth. See, also, the North Carolina Clode of 1921 (Michie), see. 
2621 (44) et sey. For  the reasons given, the nonsuit is 

Reversed. 

E. F, hIcRINNET v. 8. J. SUTPHIN, MRS. S. J. S1.l1PIIIS n s n  Z;. G .  
BELTON, INTERPLEAI)ER. 

(Filed 28 November, 10'28.) 

1. Mortgages-E'oreclosure by Action-Disposition of Su~plus.  
The mortgagor of lands before foreclosurt~ may sell and convey by deed 

his right of equity of redemption to another upon agreement that the 
purchaser assume the payment of the mortgage lien, and thereafter when 
tile lands are foreclosed the purchaser is entitled to the surplus remain- 
iug as against his vendor. 

2. S a m e P u r c h a s e r  of the E q u i t ~  of Redemption. 
Where the mortgagor has conveyed his equity of redemption, upon a 

later foreclosure, the surplus does not belong to the mortgagor, but to 
the grantee in the deed conveying his equity of redemption, the surplus 
representing the value of the equity conveyed, and where the purchaser 
of the equity alleges these facts, the mortgagor's tlemurrer to his plea 
is bad. 
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3. Evidence--Burden of Proof-Interveners. 
The intervener in an action I~ecomes the actor therein and has the 

burden of establishing his rightc s ~ t  ul) by him. 

APPEAL by U. G. Belton, intervener, from J l c R n e ,  h'prcicll J u d g ~ ,  a t  
Narch  Term, 1928, of SURRY. Reversed. 

This was an  action brought on 18 April, 1925, by E. F. XcKinnry  
against Mr. and Xrs .  S .  J. Sutphin. The  plaintiff contended that the 
defendants were indebted to him on account of usurious interest charged 
and paid, $360, and the penalty 1111der the statute, totaling $720. Th(>  
cause of action grew out of a loall of $1,000 made by Nrq. S. J. Sutphiil 
to E. F. McKinney. The  note representing the loall nas  secured by 
deed of trust from E. F. McKinney and wife to T. G. F a ~ x e t t ,  trustee 
for Xrs .  S. J. Sutphin, on certain real estate. The  deed of trust wa. 
foreclosed and plaintiff attached the surplus f u i d  of $240 balance after 
paying the note before mentioned niid interest, to pay the alleged usu- 
rious $360 interest and penalty. 

U. G. Belton filed interplea as hereinafter set forth. After first har -  
ing filed a written reply to the interplea, the plaintiff, E. F. NcKinney, 
entered a demurrer ore tenus to the interplea, which demurrer the court 
sustained and entered judgment. From this judgment the intervener. 
U. G. Belton, having excepted to the court's ruling and judgment sus- 
taining plaintiff's demurrer, excepted, assigned error and appealed to 
the Supreme Court. 

Other material facts will be set forth in  the opinion. 
The plea of the intervener, U. G. Belton, is as follows: 
T. G. Belton comes into court and files the following interplea, and 

says : 
"1. That  on or about 1 February, 1925, E. F. McKinney (i t  is ad- 

mitted his  rife joined i n  the deed) conveyed to  the plaintiff (U. G. 
Belton, intervener) the lands described in  the pleadings in this cause, 
to wit, that  certain lot or parcel of land situated in  the ton-n of Nount 
Airy on the north side of Franklin Street and described in deed of trust 
executed to E. I?. McKinney and wife to T. G. Fawcett, trustee for 
Mrs. S. J. Sutphin (erroneously named Nrs.  J. S. Sutphin).  

"2. That  i n  the conveyance made and by agreement betveeli the said 
E. F. XcKinney and interpleader, U. G. Belton assunled the payment 
of the actual amount due on deed of trust executed by the said E. F. 
NcKinney and wife to T .  G. Fawcett, trustee for S.  J. Sutphin, and 
Mrs. S. J. Sutphin, which, as interpleader is informed and believes. 
and as was represented to him, was one thousand dollars n-ith interest 
from 1 February, 1925. 

"3. That  interpleader tendered to T. G. Fawcett, trustee, and presi- 
dent of the First  Xational Bank, one thousand dollars and interest from 
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1 February, 1925, and demanded the surrender of the said deed of 
trust, but pursuant to the direction of the said S. J. Sutphin and Mrs. 
S. J. Sutphin, the said T. G. Fawcett, trustee and president of the bank 
aforesaid, acting for the said S. J. Sutphin and Mrs. S. J. Sutphin, de- 
clined to accept the one thousand dollars with interest, but demanded 
$1,147 or thereabout, and refusing to accept the tender made and which 
amount was the amount assumed by interpleader. The trustee, at  the 
direction of S. J. Sutphin and Mrs. S. J. Sutphin advertised the afore- 
said lands mentioned in said deed of trust and sold the same, when and 
where J. H. Folger became the last and highest bidder at  the sum of 
twelve hundred and sixty dollars ($1,260), and that the said J. H. 
Folger transferred his right to U. G. Belton; that there is now in  the 
hands of the trustee two hundred and forty dollars ($240) to which this 
interpleader alleges he is entitled, having tendered and then paid the 
amount actually due on the deed of trust; and that this interpleader is 
entitled to the said moneys, he having obtained through the convey- 
ance made by E .  F. McKinney and wife to interpleader the equity of 
redemption and right of redemption, and the right to all the moneys 
over and above the amount with interest from 1 February, 1925, and 
that said two hundred forty dollars is the property of the interpleader." 

W,  F. Carter for plaintiff. 
Folger & Folger for U. ff. Belton. 

CLARKSON, J. The sole question involved in this appeal: Does the 
intervener, U. G. Belton, allege facts sufficient to entitle him to the 
surplus in the hands of the trustee? We think so. 

The intervener's plea sets forth: (1) On or about 1 February, 1925, 
E .  F. McKinney and wife conveyed to U. G. Belton a certain tract of 
land, describing it. (2) That in the conveyance made and by agree- 
ment between E .  F. McKinney and U. G. Belton, ihe said Belton 
assumed the payment of $1,000 and interest from 1 February, 1925, thc 
actual amount due on a deed of trust on the same land made by E. F. 
3fcKinney and wife to T. G. Fawcett, trustee, for Mr. and Mrs. S. J. 
Sutphin. ( 3 )  U. G. Belton tendered payment of the $1,000, and 
interest from 1 February, 1926, which the trustee and the Sutphins 
declined to accept. (4) Under the direction of the Sutphins, the trustee 
sold the land and it brought $1,260. (5 )  There is now in the hands of 
the trustee $240 balance over and above the $1,000 and interest paid on 
the note, which U. G. Belton claims he is entitled to, :is he purchased 
from E .  F. McKinney the equity of redemption and right of redemp- 
tion. 
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The plaintiff, E. F. McKinney, claims certain amounts far  in excess 
of the $240 due for usurious interest charged and   aid by him to the 
Sutphins and sues them for i t  and the penalty under C. S., 2306, and 
attached the $240, the surplus over and above the note of $1,000 and 
interest secured by deed of trust made by the said XcKinney to secure 
the Sutphins, now in  the hands of the trustee. The deed from E. F. 
XcKinney to the intervener, U. G. Belton, was made on or about 1 Feb- 
ruary, 1925, and the action for the fund in controversy was instituted 
18 April, 1925. The intervener's plea was filed in the action 13 June, 
1925. 

19 R. C. L. (Mortgages), p. 367, see. 136, in part is as follows: "It is 
axiomatic that a mortgagor, until he has been divested of his interest in 
the property mortgaged by foreclosure and sale, generally has a sub- 
stantial estate in the property, whether it be termed a right of redemp- 
tion, an equity of redemption, or a full legal title, which he can dispose 
of subject to the mortgage." 

The intervener had a right to file his plea in the action under C .  S., 
829-840; 2 R. C. L., 881. As to his other remedies, see Flowers v. 
Spears, 190 N. C., 747. 

The intervener becomes the actor and the burden of the issue is on 
the intervener. Sitterson v. Speller, 190 N .  C., 192; Lockhart v. Ins. 
Co., 193 N. C., 8 ;  Sugg v. Engine Co., 193 N.  C., 814. When E. F. 
XcKinney and wife deeded the land to U. G. Belton, and in  the con- 
r-epnce made and by agreement Belton assumed the $1,000 note and 
interest from 1 February, 1925, Belton became the principal debtor for 
the amount assumed. Parlier v. Mz'ller, 186 IS. C., 501. Out of the 
sale of the land the debt was paid and the surplus belonged to Belton, 
who owned the equity of redemption. NcKinney, by his deed of the 
equity of redemption and agreement, is estopped to claim the surplus. 

J1cKinney7s action for usury and the penalty was one against the Sut- 
phins. He  could not attach the fund under his conveyance and agree- 
ment, as the surplus over the lien debt belonged to Belton. McKinney 
deeded his equity of redemption in' the land to Belton, and the surplus 
nas  the equity in the land, and, under the deed, belonged to Belton. 
See Erwin, u.  Xowis, 137 R. C., p. 48; Elliott P .  Brad!/, 172 3. C., 
11. 828. 

I n  Waters v. Gal-ris, 188 N. C., at p. 309-10, i t  is said: "From an 
examination of the above section (C. S., 2306), i t  will be seen that two 
remedies are provided for the enforcement of the penalties authorized 
by the statute: 1. m e r e  a greater rate of interest than six per centum 
per annum has been paid, the person or his legal representatives or the 
corporation by whom it has been paid, may recover back twice the 
amount of interest paid, in an action at  law in the nature of an action 

21-196 
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f o r  debt. B a n k  v. Wysong,  177 N .  C., 390. 2. I n  a n y  action brought  
by the  creditor t o  recover upon  a n y  usurious note  o r  o ther  evidence of 
debt affected wi th  usury,  it i s  l awfu l  f o r  t h e  p a r t y  against  whom the  
action is  brought  t o  plead a s  a countel.claim or  set-off the  pellalties pro- 
vided by  t h e  statute, to  wit, twice t h e  amount  of interesk paid,  a n d  also 
t h e  forfei ture  of the  en t i re  interest charged. B u t  see Miller v. Dunn ,  
post (188)) p. 397." Ripple  v. Xorfgagc  Corp., 193 N .  13., 422; Pratt  V .  

Mortgage Co., ante, 294. 
T h e  plaintiff demurred ore tenus to  t h e  plea of the  intervener Belton. 

It i s  well settled t h a t  the  demurre r  of plaintiff admi t s  a l l  t h e  mate r ia l  
allegations of t h e  plea of t h e  intervener. T h e  judgmclnt of t h e  court  
below sustaining t h e  demurre r  i s  

Reversed. 

MARIOS HINES, AU~~ISISTRATOR OF JAkl\Ib:S HINES, ~ ) E C E A ~ E D .  Y. '1'HK 
FOUSDATION COMPANY OF NEW YORIC. 

(Filed 25 November, '1925.) 

1. Executors a n d  Administrators - Distribution of Estilte - Assets not 
Available to Creditors-Wrongful Death. 

Damages for a wrongful death are  not assets of the estate available to 
creditors, and are  to be disposed of according to the canons of descent 
and distribution. C. S., 160, 161. 

2. Executors a n d  Administrators-Appointment, Qualification and  Tenure 
-Appointment of Two Administrators fo r  Same Esta te  by Different 
Court+-''F~11 Fa i th  a n d  Credit." 

Where, in a n  action to recover for wrongful death, il; appears that  an 
administrator has been appointed under the laws of South Carolina after 
full notice to all of the distributees and heirs a t  lam of the deceased, and 
that the administrator so appointed has made a compromise and settle- 
ment, and thereafter, upon allegation that the deceased was a resident of 
this State, a n  administrator had been appointed here: Held, under the 
full faith and credit clause of the Federal Constitution, Art. IV, see. 1, 
the compromise effected by the administrntor duly appointed under the 
laws of South Carolina will operate as  an estoppel in  :In action brought 
here by the administrator appointed in North Carolina, in the absence of 
allegations of fraud, unfairness or injustice. 

3. Same--Application for  Let ters  Determines Priority. 
Upon the question of whether an administrator has been first appointed 

in the jurisdiction of our court or in that of another State is determined 
by the time of the application of letters testamentary, whether first in 
this State or in the other State. 
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4. Sam-Appointment not Subject to Collateral Attack. 
The appointment of an administrator by a court of competent jurisdic- 

tion, where the death of the intestate is admitted, and fraud is not alleged, 
is not subject to collateral attack, but the validity of the appointment 
can be questioned only by a direct preceding. 

APPEAL by plaintiff from Bond, J., at March Term, 1928, of DURHAM. 
No error. 

Action to recover damages for wrongful death of plaintiff's intestate. 
James Hines died in Greensboro, N. C., on 23 July, 1926. Plaintiff 

was appointed as his administrator by the clerk of the Superior Court 
of Durham County, North Caroiikx, on 17 August, 1926. Summons 
in this action mas issued on 1 7  August and served on defendant on 
18 August, 1926. I n  the complaint filed on 17 August, 1926, plaintiff 
alleged that the death of his intestate was caused by the negligence of 
defendant; he prayed judgment that he recover of defendant, as dam- 
ages resulting from the death of his intestate, the sum of $10,000. His  
cause of action is founded upon a statute of this State. C. S., 160. 

At the trial in the Superior Court the jury found that the death of 
James Hines, plaintiff's intestate, mas caused by the negligence of de- 
fendant, as alleged in the complaint. 

I n  bar of plaintiff's recovery of damages, as prayed for in his com- 
plaint, defendant relied upon a settlement of the claims of the uoxt of 
kin of the deceased made by defendant d i t h  the administratrix of James 
Hines, deceased, appointed by the Probate Court of Florence County, 
South Carolina, on 20 August, 1926, pursuant to an application for 
such appointnlent made on 31 July, 1926, and upon a release executed on 
20 August, 1926, by said administratrix. 

The jury found that the release is valid, and that the claims of the 
nest of kin of deceased against defendant, on account of his death, had 
been settled and paid. 

From judgment on the verdict, denying plaintiff a recovery of dam- 
ages in this action, plaintiff appealed to the Supreme Court. 

R. 0. E v e r e t t  and V .  S. B r y a n t  for plaintiff. 
Fu7ler, Reade  & Ful ler  for d e f e n d a n f .  

Cosxon, J. James Hines died in the city of Greensboro, in this 
State, on 23 July, 1926. His  death mas caused by the negligence of 
defendant, a corporation organized and doing business under thc laws 
of the State of New York. Deceased at  the date of his death was em- 
ployed by defendant as a laborer, at Greensboro, N. C., where defendant 
was engaged in the construction of a hotel. Defendant is liable for 
such damages as are a fair and just compensation for the pecuniary 
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injury resulting from the death of the deceased, to be recovered by his 
administrator, in an action brought within one year after his death. 
The amount recovered in  such action is not liable to be applied as assets 
in the payment of the debts of deceased, but must be disposed of in 
accordance with the provisions of the Statute of Dislribution of thiq 
State. C. S., 160, and C. S., 161. 

On 31 July, 1926, Louvenia Hines, widow of Jan~eg Hines, applied 
to the Probate Court of Florence County, South Carolina, for letters of 
administration upon the estate of the dececlent. I n  her application for 
such letters, which was in writing, the said Louvenia Hines represented 
to said court that James Hines was dead; that at the date of his death, 
and prior thrreto, he was a resident of Florence County, South Cnro- 
h a ;  that his nest of liin and heirs at law were Louvenia Hines, his 
widow, and Precious Hines, his daughter; that there vere no assets be- 
longii~g to the estate of the decedent, except a claim for unliquidatetl 
damages against the Foundation Company, the defendant in this action. 
A citation was made by said court, addressed to all and singular the liiil- 
dred and creditors of James Hines, deceased, admonishing them to ap- 
pear before the judge of said court on 16 August, 1926, to show cause, if 
any they hacl, why the application of the said Louveuia Hines should 
not be granted. Thereafter, on 20 August. 1926, an o-der lvas entered 
by said court appointing the said Louvenia Hines administratris of 
James Hines, deceased, and directing that 1t.ttei-s of administration upon 
his estate be issued to her. The said Louvenia Hines duly qualified as 
administratris of James Hines, deceased, and thereafter upon the pay- 
ment to her, as such administratris, of the sum of $1,500, by defendant. 
she executed the release set up in defendant's answer a3 a bar to plain- 
tiff's recovery in this action. This release is sufficient in form to dis- 
charge defendant from liability for any other or furtlier sum as dani- 
ages resulting from the death of James I3ines. The sum of $1,500, 
paid by defendant to Louvenia Hines, administratris of James Hines, 
has been disposed of in accordance v i th  the provisions of the Statute 
of Distribution of South Carolina, which is identical with the statute 
of this State. One-third of said sum has been paid to ihe widow of de- 
ceased, and the remaining two-thirds to his only child, a daughter. 

Plaintiff offered evidence tending to show that the deceased, J a n ~ e s  
Hines, at the date of his death, at  Greensboro, K. C., was a citizen of 
North Carolina, and a resident of Durham County in said State;  that 
Louvenia Hines, who executed the release set up in defendant's answer. 
was a citizen of South Carolina; that she and her husband, James 
Hines, were living separate and apart from each other  EL^ the date of his 
death, and had so lived for about seven years; that during this time she 
had given birth to children of whom her husband, James Hines, was not 
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the father; and that plaintiff, Marion Hines, a resident of Durham 
County, was a brother of the deceased. This evidence was offered by 
plaintiff in support of his attack upon the validity of the release exe- 
cuted by Louvenia Hines, as administratrix of James Hines, and relied 
upon by defendant as a bar to plaintiff's recovery of damages in this 
action. Whether or not the release is ralid, and has the effect of dis- 
charging defendant from liability to plaintiff for damages, involves the 
primary question as to whether or not the appointment of Louvenia 
Hines as administratrix of James Hines, by the Probate Court of 
Florence County, South Carolina, is subject to collateral attack in this 
action. 

I t  must be held that upon the facts appearing on the face of the 
record in the Probate Court of Florence County, South Carolina, the 
said court had jurisdiction to appoint an administrator of James Hines, 
deceased, and to issue letters of administration on his estate. The pri- 
mary jurisdictional fact, to wit, the death of James Hines, is admitted. 
The remaining jurisdictional facts were found by the court, to wit, that 
deceased mas domiciled at  the date of his death within the territorial 
jurisdiction of the court, and that there mere assets, requiring an ad- 
ministration of his estate, within said jurisdiction. The jurisdictional 
facts were found bx the court, as appears upon the face of the record. 
Upon these facts the court decided that it had jurisdiction, and in the 
exercise of such jurisdiction i t  made the order, appointing an adminis- 
trator, and directing that letters of administration issue to its ap- 
pointee. This order is not subject to collateral attack; it is n ralid 
order, and must stand, until it is attacked and set aside in a direct pro- 
ceeding for that purpose. 

The principle upon ~ h i c h  this decision is made is stated and applied 
in Holntes v. lTT1zarton, 194 S. C., 470, 110 S. E., 93; T y e r  v. L u m b e r  
Co., 188 S. C., 274, 124 S. E., ROB; Batchelor v. Overton,  158 N .  C., 
396, 74 S. E., 2 0 ;  F a n n  v. R. R., 1.55 N. C., 136, 71 S. E., 81. The 
principle is well settled not only by decisions of this Court, but also by 
decisions of courts of other jurisdictions. 23 C. J., 1086. I t  is gen- 
erally held that a grant of letters of administration which is not void, 
although it may be roidable, is not open to collateral attack; such attack 
can be sustained only upon the ground that upon the face of the record, 
the court granting the letters, and making the appointment, was mith- 
out jurisdiction. The only exception to this rule is that it may be 
sholr-11, collaterally, that the person for whom an administrator has been 
appointed, is not, in fact dead, but is still living. 

The decisions of this Court in the above-cited cases were with respect 
to orders made in the exercise of their statutory jurisdiction by clerks of 
the Superior Court of this State. The order in the instant case, which 
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plaintiff seeks to attack collaterally, was made by the Probate Court of 
Florence County, South Carolina. This attack is made in an action 
pending in the Superior Court of this State. This fact, however, does 
not affect the application of the principle, for under the provisions of 
section 1 of Article I V  of the Constitutiou of the United States, "full 
faith and credit shall be given in  each State to the public acts, records 
and judicial proceedings of every other State." 

The principle that a collateral attack cannot be sustained upon an 
order appointing an administrator for a deceased person, applies not 
only where the appointment attacked was made by a court of this State, 
of competent jurisdiction, but also where the appointment was made by 
such court of another State. To hold otherwise would be a violation of 
a provision of the Constitution of the United States, which is control- 
ling upon the courts of this State. 

The order appointing plaintiff as administrator of James Hines, de- 
ceased, was made by the clerk of the Superior Court of Durham County, 
North Carolina, on 17 August, 1926; the order by the Probate Court of 
Florence County, South Carolina, appointing Louvenia Hines as ad- 
ministratrix of the said James Hines, was made on 20 August, 1926. 
However, the application for the latter order was made on 31 July,  
1926. The Probate Court of Florence County acquired jurisdiction in 
the matter of the administration of the estate of James Hines, at  the 
date of the application; hence, i t  cannot be held, as contended by plain- 
tiff, that his appointment by the clerk of the Superior Court of Durham 
County was prior to the appointment of Louvenia Hines, by the Probate 
Court of Florence County for the purposes of determir ing the jurisdic- 
tion of the latter court. 

,2fter a careful consideration of the interesting qu13stions presented 
by this appeal, we are of the opinion that there mas no error upon the 
trial of this action in the Superior Court. Plaintiff did not allege that 
there was fraud or collusion in  procuring the appointment of Louvenia 
Hines by the Probate Court of Florence County, South Carolina, as ad- 
ministratrix of James Hines; nor is there :my allegation that the settle- 
ment made by her with defendant of the claims of his wtate on account 
of his death against defendant, was unfair or unjust to the beneficiaries. 
The administratrix who made the settlement and who executed the 
release, is the widow of deceased, and as such has received her share of 
the amount paid by defendant; the only other person pecuniarily in- 
terested in the amount of damages for which defendant mas liable, is 
the infant daughter of deceased, who is also the daughter of Louvenia 
Hines. Whether or not the settlement is 1)inding upoil her, is not pre- 
sented in this action. The judgment must be affirmed. We find 

No error. 
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METROPOLITAN R E F I N I N G  COMPANY v. AVON MILLS COMPAST. 

(Filed 25 R'ovember, 1928.) 

Trial-Issues-Form and Sufficiency. 

Issues submitted to the jury that give full opportunity to the parties to 
present every phase of the controversy will not be held for reversible 
error for refusing other issues tendered, when the court has properly 
instructed the jury thereunder. 

APPEAL by defendant from Townsend,  J., at  Fal l  Term, 1928, of 
GASTOK. N o  error. 

J .  L. H m n m e  for plaintiff. 
Xangum CE Denney for defendant. 

PER CURIAM. Plaintiff brought suit to recover the sun1 of $315 for - 
an alleged sale to the defendant of a certain preparation to be used in 
cleaning, keeping clean, and renioving rust from the defendant's boilers. 
The  defendant denied liability and pleaded fraud practiced by the plain- 
tiff i n  securing the execution of the alleged contract. I n  answer to the 
issue submitted the jury found that  the defendant is  indebted to  the 
plaintiff i n  the sum of $281.25 with interest from 1 ;March, 1927. The  
defendant tendered several issues relating to the controversy but, i n  our 
opinion, all the matters which the defe&nt intended to present could 
be considered under the issue submitted by the court and answered by 
the jury;  and in  such event the refusal of the court to submit the issues 
tendered is not held for reversible error. We have examined the 
instructions given the jury, and upon consideration of the pleadings 
and the eridence, we find no error mhich entitles the defendant to a new 
trial. 

N o  error. 

AJIERICAK T R U S T  COMPANY, A CORPORATIOS, AS RECEIVER OF CHARLOTTE 
BASK AND TRUST COXPAKT, v. CHARLES J. ANAGNOS. 

(Filed 5 December, 1925.) 

1. Bills and Not-Requisites and Validity-Consideration-Presump- 
tions. 

Where there is evidence tending to show that the president of a bank 
had received from the defendant an exchange of notes for the former's 
benefit, and that the defendant in the bank's action on the note admits 
its execution and delivery, it is prima facie eridence that the note was 
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given for a consideration under the provisions of our statutes, C. S., 
3W, 3005, and defendant must show failure of consideration when relied 
upon by him. 

2. Banks and Banking-Functions and Dealings---Offlcet*s and Agents. 
Where a president and director of a bank acts in h s own interest in 

l)rocuring from the defendant the note sued on by tlie bank, which i- 
named payee therein, given for the accon~modation of the officer alone, 
the lmowledge of such officer will not be imputed to the bank. 

3. Same. 
Where a bank is made the payee of a note, and the evidence tends to 

show that it was given to the bank's president for his own accomn~odation 
ill an eschange of notes, there is a reasonable inference that the exchange 
of notes was made to enable the presidelit to make illegal use of the 
f~llcls of the bnrlli. 

4. Bills and Notes-Requisites and Validity-Consideration. 
In law a valuable consideration may consist in some right, interest 

or bcnefit accruing to one party, or ill some forbearance, detriment, 10% 
or resl>onsibility given, suffered, or undertaken by the other. 

APPEAL by plaintiff from Harding, J., a t  May Spccial Term, 1928, of 
MECI~LENBURG. New trial. 

Plaintiff brought suit on two notes executed by defendant to the Char- 
lotte Bank and Trus t  Company, one for $1,600 dated 7 November, 1926, 
and the other for $5,000 dated 3 December, 1926, payable 3 March, 
1927. The defendant admitted his indebtedness on the former note for 
the full  amount less a payment of $250. Judgment v a s  rendered for 
the amount admitted to be due and the cause was retained for  tr ial  on 
the note for $5,000. 

The defendant alleged that  on 4 September, 1926, hc executed a note 
to 11. A. Turner, who was president of the Charlotte Bank and Trus t  
Company, for $5,000 due 90 days after date; that  Turner was a member 
of thc lonil committee; that the note v a s  executed a t  Turner's request 
and for his accommodation in consideration of a similar note to be exe- 
cuted by Turner to the defendant, both notes having the same date and 
maturing at the same time; that  when the first note bel.ame due Turner 
requested another exchange of notes in  renewal; that  the defendant made 
the note in suit payable to the Charlotte B:mk and Trust  Company, and 
that  the defendant received nothing of value in  any way for said note, 
except tlie note of 11. A. Turner.  An  issue was subm~t ted  to the jury, 
who found that  the defendant was not indebted to the plaintiff. Judg- 
ment for def( ~ ~ t l a l ~ t ;  i w c ~ p t i o ~ ~  :i11(1 :il)pt nl 1,- the  lai in tiff on error 
assigned. 

T .  C.  Guthrie, Jr., for plaintiff. 
R. T .  Puhlman and Thaddeus A. A d a m  for defendant. 
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ADAMS, J. The plaintiff excepted to the following instructions: "The 
court charges that the defendant having admitted execution of this note, 
i t  will be your duty to answer this issue $5,000 with interest from 
3 March, 1927, but if the defendant has satisfied you by the greater 
weight of the evidence that i t  was agreed by a representative of the 
bank that i t  should not be paid, that he should not be called upon to 
pay it, but that it was a matter of accommodation of the bank or if you 
shall find it to be true by the greater weight of the evidence that the note 
was without consideration, the court charges you defendant would not be 
liable, then you would answer that issue 'Nothing.' " 

Every negotiable instrument is deemed prima facie to have been 
issued for a valuable consideration, and every person whose signature 
appears thereon to have become a party for v a l u c v a l u e  being any con- 
sideration sufficient to support a simple contract. C. s., 3004, 3005. I t  
will be noted that the jury was instructed in  the alternative as to the 
agreement "by a representative of the bank" and the want of considera- 
tion: the issue should be answered "Nothing" if the agreement was made 
or if there was no consideration for the note. We have no knowledge 
that any particular finding was the basis of the verdict. 

According to the testimony of the defendant, M. A. Turner, who was 
president of the Charlotte Bank and Trust Company, requested the de- 
fendant to give him a note for $5,000 as an accommodation to him, 
promising to execute to the defendant a note' for the same amount. 
Notes were thus interchanged on 4 September, 1926, and at maturity 
they were returned to the respective makers. Turner then asked the 
defendant to execute another note for the same sum in place of the one 
Turner had returned. The defendant did so, but the Charlotte Bank 
and Trust Company, not Turner, was named as payee. Turner then 
gave his note to the defendant. 

If tlie defendant's testimony be accepted, the transaction was in- 
tended as an accommodation not to the bank, but to Turner;  and if 
Turner n.as acting only for his own interest the bank would not bc 
bound by his agreement with the defendant. I t  is settled law that an 
officer of R bank cannot bind tho bank by his acts in respect to matters in 
which he is personally interested, and tliat those  rho liarr business with 
him are dcemed to know that 1 1 ~  cannot use tlie funds of tlie bank for 
his own benefit. Grady v. Bank, 184 N. C., 158; Ba& v. West, ibid., 
220; Stansell v. Payne, 189 N. C., 647; Quarries Co. v. Bank, 190 
S. C., 277, 280. I n  Rank v. Wells, 187 N. C., 515, i t  is said: "Ordi- 
narily a bank is presumed to have notice of matters which arc known to 
its president, upon the theory that hc, will, in  the line of liis duty, com- 
nlunicate to the bank such information as he has, but the law recognizes 
the frailty of human nature, and where the president has a personal 
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interest to serve or is acting in  a transaction in  his own. behalf, the pre- 
sumption does not obtain that he will communicate to the bank matters 
which ar0 detrimental to him." 

I t  is not unreasonable to presume that Turner made the Charlotte 
Bank and Trust Company payee in  the defendant's note with the desigll 
of using the funds of the bank for his own benefit. If he did so and 
made use of the funds there is no presumption that he communicated 
to the bank his agreement with the defend&. On the contrary, under 
these circumstances, the bank would have parted with its money on the 
strength of the clefendaiit's uote, and the defendant, iiotlling elscl appear- 
ing, would be liable thereon. I t  may be true that the defendant received 
ilothinn in consideration of his note e s c e ~ t  the note of Turner. But the " 
note he executed to the bank may hare bwn supported by a valuable 
considrratio~i tllough tlic defendant neither receiwtl nor cxpected to 
receive any benefit; it is sufficient if the bank was subjected to loss or 
inconvenience. I n  a legal sense a valuable consideration may consist ih 
some right, interest or benefit accruing to one party, or in some for- 
bearance, detriment, loss, or responsibility given, suEered, or under- 
taken by the other. Brolcn v. Ray, 32 N. C., '73; Institute v. Mebane, 
165 N. C., 644; Fawceft v. Fn~r.c.etf, 191 X. C., 679; Fertilizer Co. v. 
Eason. 194 N. C., 244. 

The instruction complained of is subject to these cr:!ticisms: (1) an 
agreement between Turner and the defendant would not be binding on 
the bank if Turner was personally interested in  getting the amount of 
the notc from the bank for his own benefit-a nhase of the case which 
the jury was not permitted to consider; ( 2 )  there is 110 sufficient cri- 
dence that the note in question was executed as a matter of accommoda- 
tion to the bank; ( 3 )  the phrase "without consideration" should be morc 
fully explained in  view of the plaintiff's contention that Turner received 
the amount of the note from the bank and used i t  for his own benefit. 
For the error assigned there must be a 

New trial. 

WILL CRAITER r. FRANKLIN COTTON MILLS, Inc. 

(Filed 5 December. I!%%.) 

1. Master and ServantLiabili ty of Master for Injuri~~s to St~vant-  
Safe Place to Work-Nonsuit. 

Where in an nction to recover daniages of an en~ployer for its negligence 
in failing to provide an employee n safe place to work, the evidence 
tended only to show that the plaintiff was required to go up flights of 
steps a t  night in the performance of his duties as watt2hman in the de- 
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fmdant's cotton mill, and was injured hy tripping over a piece of wire 
stretched across a step between t ~ o  nails, with evidence tending to show 
that the wire was not used in ally wny in connection with the operation 
of the mill, and that i t  was not there a t  six o'clock of the evening before, 
with conflicting evidence as to the sufficieucg of an dectrir light burning 
near by, but that the plaintiff had gone up and down these steps many 
timrs with the same amount of light without injury, and without com- 
plaining during his several months employment at the mill: Hcld ,  the rvi- 
derice was insufficient to take the issue of the defendant's actionable 
negligence to the jury. 

2. Negligence--Proximate Cause--Intervening Cause-Anticipating Inr 
juru. 

Upon eviuence tending to show that independent acts or misconduct of 
another intervened and proximately caused the injury in suit, which the 
defendant in the exercise of ordinary care could not have reasonnl~lj 
anticipated, and defendant's motion as of nonsuit should be granted. 

APPEAL by defendant from Webb,  J., a t  April Term, 1928, of 
CABARRUS. Reversed. 

A. A. Tarlton, J .  F. Newell and Hartsell & Hartsell for plaintif. 
W.  H.  Beckerdite, J .  L. Crowell amd J .  L. Crowell, Jr., for defendant. 

ADAMS, J. The  plaintiff was employed by the defendant as a night- 
watchman. I t  was his duty to keep watch on three floors of the mill, 
and once an hour in winding h is  clock to use keys which were "fastened 
to the upstairs and posts over the room." I n  the performance of this 
duty he had to go u p  and down a stairway. A t  9 o'clock on the night 
of 7 September, 192'7, while he was going from the second floor to the 
basement his foot was caught i n  the loop of a small wire each end of 
which had been fastened by nails to the eighth step, and he was thereby 
thrown to the foot of the stairway add injured. The  defendant moved 
for nonsuit a t  the closc of the plaintiff's testilnoily autl at the conclu- 
sion of all the evidence, and excepted to the denial of i ts  motion. The  
issucs of negligence, contributory negligence, and damages, were an- 
swered in  favor of the plaintiff, and from the judgment the defendant 
appealed upon assigned error. 

The  only negligence set forth i n  the original complaint has reference 
to the wire. It was alleged (1) that  the defendant negligently operated 
its mill with a copper wire fastened on the eighth step of a stairway 
which i t  was necessary for the plaintiff to  use in  the course of his  em- 
ployment; ( 2 )  that  the defendant negligently fastened the wire to the 
step;  and ( 3 )  that  the defendant knew, or by the exercise of due care 
should have known the wire was there. The  complaint was subsequently 
amended by inserting an  allegation of the defendant's negligent failure 
to light the stairway. I t  is upon these allegations that  the action was 
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prosecuted. I t  therefore becomes necessary to determine whether upon 
all the evideuce either of the causes can be maintained. 

First as to the lights: The plaintiff testified that one light was burn- 
ing i11 the tower (which was more than ten feet square) when he was 
injured, but that it "did not shine on the staircase to do any good," and 
garc his reason for saying so; but he said that he had been engaged in 
this particular work for six months; that, excepting nine nights, he had 
gone up and down the stairway every hour while on duty, twelre times 
every night, when the light in the tower was burning, and that he had 
never fallen before. True. he testified that there mas no light on the 

u 

stairway when he was injured, and if one had been thcre he could hare 
seen the wire; but the light in the tower was the on1,y one which had 
been used during the preceding six months to light the stairway. Sev- 
eral witnesses testified in contradiction of the daintiif as to the suffi- 
ciency of the light in  the tower, which was very near the stairs; but con- 
sidering the plaintiff's testimony as undenied, we cannot escape the 
conviction that the light in the tower was bright enough for the usual 
and ordinary prosecutio; of his work. The plaintiif seems to have 
thought so, for there is nQ evidence that he made any complaint to the 
defendant. Moreover, the testimony shows that the defendant had pro- 
vided a lantern for the plaintiff and that he preferred a flash light. He 
testified. "Part of the time I carried a flash light and part of the time I 
didn't. I won't say whether I had one that night. Sometimes I'd go 
and forget to take it out of my pocket." 

I f  sufficient provision vas  made in this respect for the usual work 
required of the plaintiff, how is the question of the defendant's negli- 
gence affected by the fact that a wire was nailed to the step? The wire 
was no part of the equipment of the mill; it was not needed or used in 
the operation of the machinery; it served no purpose in the defendant's 
business. I t  was about twenty-four inches long, the size of a knitting 
~ieedle. insulated. and fastened to the sten at each end bv two nails 
cightekn inches Apart. There is no eridenk that the defei;dant ~ , n t  ir ., 
there. Witnesses who had occasion to be 011 the stairuay testified that 
the wire was not on the step at  3 o'clock, at 5 :30, or at (1; and the plain- 
tiff himself said, "Looks like if the wire had been there when I went 
down at 6 o'clock I might have seen it." We do not find any evidence 
that the defendant fastened the wire to the step or had any knowledge 
of it, actual or implied. I t  may have been put in position by some one 
moved by a prankish impulse or a malicious spirit; but under the evi- 
dence it cannot be imputed to the defendant. 

Under these circumstances what duty did the defendant owe the plain- 
tiff? Certainly not that of an insurer against injury. I t  owed the 
plaintiff the duty of exercising ordinary care to provide reasonably 
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safe instrumentalities and a reasonably safe d a c e  in  which to do his 
work, i. e., the degree of care which a man of ordinary prudence would 
exercise, haviiig due regard to his own safety. -1rarX.s c. C o f f o n  ,]fills, 
135 IS. C., 290; A-ail v. Brown, 150 K. C., 535; Xercer v. R. R., 154 
S. C., 401; Gaithw v. Clement ,  183 N .  C.. 4.50. We think the plaintiff's 
testinlony shows that this requirement was met, if the wire be disre- 
garded. We are also of opinion that in the absence of evidence con- 
necting defendant with the act of nailing the wire to the step, it cannot 
be saiJ that the defendant was negligent in failing to foresee and pro- 
vide against the misconduct of others not reasonably to be anticipated 
and not supposed to happen save under rare and exceptional circuin- 
stances. Ordinarily, there is no duty to guard against danger unless 
one knows, or ought to knon- of its existence. Hale on Torts, 463; 
29 Cvc.. 433. 

0 ,  

The defendant contends that this unforeseen act was the proximate 
cause of the injury. Accepting the familiar definition of proximate 
cause as that which in natural and continuous sequence, unbroken by 
any new and independent cause, produces an event, me must keep in 
mind the other principle that when an independent, efficient, and wrong- 
ful cause intervenes between the original wrongful act and the injury 
ultinlately suffered, the former and not the latter is deemed the proxi- 
inate cause of the injury. While there may be more than one proxi- 
mate cause, that which is new and entirely independent breaks the 
sequence of events and insulates the original or primary negligence. 
This principle would apply if it should be granted that the defendant 
Itas negligent with respect to the light i n  the t o ~ e r .  IIa,-to,b r .  Telc- 
phone Co., 141 N.  C., 455; Lineberry v. R. R., 187 N. C., 786; Cobia v. 
R. R., 188 N. C., 490. 

There being no sufficient evidence of the negligence on the part of 
the defendant, its motion to dismiss as in case of nonsuit should have 
been granted. Judgment 

Reversed. 

1,UNDY R. HOLBROOK v. AMERICAN R'ATIONAIJ IKSTJRASCE 
COMPANY. 

(Filed 5 necomber, 192S.) 

Insurance--Avoidance of Policy for Misrepresentations or Fraud-Matters 
Relating to Person Insured. 

Under the provisions of C. S., 6160, as amended by chapter 13, Public 
Lam of 1927, and also with thr ainentln~c~nt of chapter 89, Pl~blic Law.; 
of 1925, a policy of life insurance whcrc no medical csarnination of the 
applicant is required by the insnrcr under the statute, the 1,olicy to be 



334 I N  T H E  SUPREME COURT. [I96 

void must be accompanied with fraudulent misrepresentations as to the 
health of the applicant, which must be shown by the company in re- 
sisting an action to recover upon the policy, and the fact that the in- 
sured was not in sound health at the time the policy was issued contrary 
to a provision in the policy is insufficient. 

CIVIL ACTION, before L y o n ,  J., at September Term, 1928, of FORSYTH. 
The evidence tended to show that on 2 May, 1927, the defendant issued 

and delivered to Nora Lee Holbrook a life insurance policy in the sum 
of $500. Seven days thereafter, to wit, on 9 May, 1'328, the insured 
died. The evidence further tended to show that the inrmed was not in 
sound health at  the time the policy was delivered but was suffering with 
anemia and tuberculosis. The policy was issued without medical ex- 
amination and contained the following clause: " P r o v i d e d  howeuet . 
that no obligation is assumed by the company prior to the date hereof, 
nor unless on said date the insured is alive and in sonnd health." 

The cause mas tried in the Forsyth County Court and the jury all- 
swered in  the affirmative the following issue, among others: "Was the 
insured, at the date of the issuance of said policy, in unsound health, as 
alleged in the answer?" Judgment was rmdered in the county court 
against the plaintiff and in favor of the defendant. Thereupon the 
plaintiff appealed to the Superior Court of Forsyth County. The trial 
judge in the Superior Court rendered the following judgment: "This 
cause coming on to be heard and being heard on appeal from the Forsyth 
County Court before Hon. C. C. Lyon, judge presiding, and it appear- 
ing to the court that an error was made in the court below in permitting 
defendant to resist payment of the policy of insurance ir  controversy for 
any reason except fraud; wherefore, it is ordered, acjudged and de- 
creed that the cause be, and hereby is, remanded to the Forsyth County 
Court and a new trial ordered thereon." 

Prom the judgment of the Superior Court the defendant appealed. 

C. B. Poi l tdexter  atnd 2. C .  C a i n p  for p laint i f f .  
F r e d  M .  P a r r k h  for defendant. 

BROGDEN, J. Does C. S., 6460, apply to a life insurance policy issued 
without medical examination for a sum less than $5,0001 

C. S., 6460, as it first appeared in Consolidated Statutes, prohibited 
life insurance companies from issuing policies "in an amount equal to or 
exceeding $300" without medical examination. The section was amended 
by chapter 82, Public Laws of 1925, which increased the amount of 
policies issued without medical examination to x sum not exccedi~~g 
$2,000. This act, however, added a proviso as follows: "Prov ided ,  that 
where there has been no medical examination the policy shall not be ren- 
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tlered void, llor shall payment be r e s i s td  011 a ~ c o u n t  of ally misrepresen- 
tation as to the physical condition of applicant, except i n  cases of fraud." 
Subsequently the Legislature enacted chapter 13, Public Laws of 1927. 
This statute repealed all ~ r i o r  statutes and reiinacted section 6160 as i t  
now appears in hfichie's llimotated Code of 1927. The present C. S., 6160, 
authorizes insurance companies to issue a life policy without medical 
examination up to $5,000, but the proviso is the same as contained in  
chapter 82, Public Laws of 1929. The  movemelit of the law upon the 
subject clearly indicates that  the General Assembly was disposed to 
permit insurance companies to increase the size of policies that  could be 
written without medical examination, but a t  the same time, in order to 
protect the insured, i t  prescribed that  if a policy was issued without 
medical examination the insurance company could not resist payment of 
the policy on the ground of physical unsoundness a t  the time of issu- 
ance, "except i n  cases of fraud." That  is to say, if a n  insurance com- 
pany issued a policy to a person it knew to be physically unsound, or 
took a chance upon a physical unsoundness ant1 without medical exami- 
nation, then in such event i t  could not take advantage of its own act i n  
issuing such policy to one physically unsound "except i n  cases of fraud." 

The  defendant relies upon the following cases: American Nut io~ta l  
Ins. Co. v. Crystal, 272 S. W., 262; Seaibach 21. A1~etropolitan Li fe ,  274 
Ill., 516; Southem Surety Co. v. Benton, 280 S. W., 551. An examina- 
tion of these cases, however, discloses that  there n-as no statutory enact- 
ment similar to C. s., 6460. Indeed, practically the same question was 
decided by this Court in XcNen7 v. 177s. PO., 192 X. C., 450, 133 
S. E., 300. 

Sffirmed. 

1,. W. GREEND Axn WTFE, F. J. GREENE, V. THE ACTSA ISSURANCE 
COMPANY. 

(Filed 5 December, 1928.) 

1. Insurance-Contract-Construction and Operat,ion-Statutes. 
The material prorisions of the standard form of a fire insurance policy 

written in accordance with C. S.. 6436, 6437, are those of the law. 
2. Insurance--Estoppel, Waiver, or Agreements Affecting Right to Avoid 

or Forfeit Policy-Vacancy Permits-Agents. 
The statutory form of a standard fire insurance policy requiring a 

permit to be issued for the house insured when unoccupied for more than 
ten days is a provision materially affecting the risk, and must be obtained 
in accordance with the requirements of the policy to make the insurer 
liable for damages by fire occurring after ten days vacancy, and after the 
policy has been issued and is in binding effect, the local agent of the 
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insurer is without authority to bind his principal by acts and ynrol 
representations made contrary to the terms of the written instrument. 
C. S., 6436, 6437. 

3. Same. 
The acts and conduct of a local agent for the insurer, issuing a statu- 

tory standard policy of fire insurance, made contrary t o  the written pro- 
visions of the policy relating to a vacancy permit, which materially 
affects the character of the risk, d l 1  not be imputed tc the insurer after 
the contract of insurance has been delivered and beconies a binding con- 
tract, and will not be regarded as a waiver by the company or  its stipula- 
tion that rendered the policy void. 

STACY, C. J., and CLARKSON, J., dissenting. 

APPEAL by defendant from Harwood, Special Judge, at  March Term, 
1928, of UNION. Reversed. 

Action upon policy of fire insurance. The issuance of the policy, and 
the destruction by fire of the house insured thereby, prior to the expira- 
tion of the policy, according to its terms, are admitted in the pleadings. 

Defendant denies liability upon the policy, and in support of such 
denial alleges that at the date of the fire, which destroyed the house de- 
scribed therein, the said policy was void, and of no effcct, for that said 
house was on said date, and had been for more than ten days prior 
thereto, vacant and unoccupied. I t  relies upon a provision of said policy 
to the effect that ('unless otherwise provided by agreement in writing 
added hereto, this company shall not be liable for loss or damage occur- 
ring while the described building, whether intended ft,r occupancy by 
owner or tenant, is vacant or unoccupied beyond a period of ten days." 
I t  alleges that no agreement in writing had been added to said policy, 
by which defendant company agreed to remain liable on said policy, 
notwithstanding the house had become and should remain for more than 
ten days vacant and unoccupied. 

I n  reply, plaintiffs allege that said house was occupied by them, as 
owners, at  the date of the issuance of said policy; they admit that said 
house was vacant and unoccupied, as alleged in  the answer, and that no 
agreement in writing had been added to the policy, with respect to such 
vacancy. They allege, however, that when they moved out of and racated 
said house, they notified the agent of defendant, who had issued said 
policy, that said house mas then and would remain vacant and unoccu- 
pied for an indefinite time, and that said agent, acting for and in behalf 
of defendant, consented and agreed that said policy should remain in 
full force and effect, notwithstanding such vacancy; they further allege 
that defendant, by its conduct, waived the provision of said policy, with 
respect to the vacancy of said house and that because of such waiver. 
the said policy was in full force and effect on the date of the fire. 
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Answering the allegations in the reply of the plaintiffs, with respect 
to the ~Gaiver, defendant relies upon a provision of the policy to the 
effect that "no one has power to vaive any provision or condition of this 
policy, except such as by the terms of tho policy is the subject of agree- 
ment added hereto, nor shall any such provision or condition be waived 
unless the waiver is in writing added hereto, nor shall any pro7ision or 
condition of this policy or any forfeiture be waived by any require- 
ment, act or proceeding on the part of this company relating to ap- 
praisal or to any examination herein provided for ;  nor shall any 
privilege or pernlission affecting the insurance hereunder exist or be 
claimed by the insured unless granted herein or by rider added hereto." 

By said policy defendant insured the house described therein against 
loss or damage by fire in the sum of $500. Tho evidence tended to show 
that the value of said house, on the day i t  was destroyed by fire exceeded 
$700. 

The issues submitted to the jury were answered as follows : 
1. Was the policy of fire insurance set out in the complaint in force 

and effect at  the date of the fire? Answer: Yes. 
2. What amount, if ali>tllilig, arc the plail~tiffs r ~ n t i t l ~ d  to rccovrr of 

the defendant ? Answer : $500. 
From judgment on the verdict defendant appealed to the Supreme 

Court. 

John C. Sikes for plainfiff. 
Vann d Milliken for defendant. 

CONNOR, J. The policy of insurance, upon which plaintiffs seek to 
recover in this action, was issued by the local agent of defendant com- 
pany at Monroe, N. C., on 25 Sovember, 1925. I t  was on said date a 
valid contract between the defendant and the plaintiffs. There was no 
contention to the contrary, on the part of either the defendant or the 
plaintiffs. The policy is in the form prescribed by statute enacted by the 
General Assembly of this State, and is known and designated as the 
Standard Fire Insurance Policy of Korth Carolina. C. S., 6436, and 
C. S., 6437. The rights and liabilities of both the insured and the 
insurer are fixed by the terms of the policy, which is in writing, as re- 
quired by the statute. The stipulations and conditions of the policy are 
in the identical language of the statute. As was said of a similar policy 
in Black v. Ins., Co., 148 N .  C., 169, 61 S. E., 672, 21 L. R. -1. (K. S.), 
578, "they are inserted in the policy, not by the defendant company, or 
by the plaintiffs, but by the statute. To  fail to give them force and 
effect is to nullify the statute." 

22-196 
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There is no contention in the instant case that any representations 
\\ere niade by the defendant, or by its agent who issued the policy, at 
the tinlc of its issuance, which were calculated or intendchd to deceive the 
plaintiffs, with respect to the terms, stipulations or conditions of the 
policy. Nor is there any suggestion that these terms, stipulations or 
vol~ditiol~s arc1 ambiguous, misleading or confusing. I11 lia7ic~asfm* 1 . .  J m .  
( lo . ,  1 5 3  x. C ' . ,  255, 69 S. E., 214, it was said by this (lourt : "Our de- 
risions arc to the effect, and they are in accord with the generally pre- 
vailing doc*trine, that where a person of mature years and sound mind, 
who can read and write, accepts a policy of insurance, containing stipu- 
lations material to the risk, and on breach of which the policy is to be 
avoided, and there is nothing confusing or ambiguous in them, and no 
representations made which are calculated or intended to deceive as to 
their import, the policy with the stipulations becomes the contract be- 
twecu the parties, to be enforced while it stands, according to its terms, 
:il~d thc principle should not be affected because in a given case there 
has bpcn I I O  previous applicatioii, or no express repres~wtatioil made." 
This clear and full statement of the law with respect to insurance poli- 
cies by IIOXY, .I., has been subsequently approved by this Court. Wil- 
l iams r. I?w. (lo., 154 N. C., 268, 114 S. E., 161. The principle is pe- 
culiarly applicable where the policy involved, with its terms, stipula- 
tions and conditions, as in this case, is in the form prescribed by statute. 

For the purposes of this appeal, it may be conceded that there was 
t~~itlence tending to show that within less than ten days after plaintiffs 
niowd out of and vacated the house insured by the poliey, they notified 
the local agent of defendant company at Monroe, N. C., that said house 
was then and would be vacant and unoccupied for an indefinite period, 
: ~ n d  that said agent advised plaintiffs that siich vacancy and unoccu- 
p a n ~ y  would not affect the validity of tlie policy. T h x e  mas 110 evi- 
dence from mhich the jury could find that plaintiffs, at any time after 
tlie policy was issued and prior to the date of the fire ~vhich destroyed 
the house, requested the defendant or its agent to issue to them a vacancy 
permit, in writing, to be added or attached to the policy. No agreement 
i l l  writing was added or attached to said policy prior to the date of the 
fire, by which defendant waived the stipulation therein, that said de- 
fendant should not be liable for loss or damage occularing while the 
house described in  the policy was vacant or unoccupied, beyond a period 
of ten days. This is a valid stipulation, and was included in  the policy 
in accordance with the requirements of the statute. I n  Bias v. Globe 
& R. F. Ins. Co., 85 W. Va., 134, 101 S. E., 247, 8 A. L. R., 373, i t  is 
said: "It is very uniformly held that a condition or stipulation in a 
policy of fire insurance, providing that the same shall be rendered void 
if the premises insured shall remain vacant and unoccupied for a specific 
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length of time, is a reasonable and binding condition, and should such 
premises be destroyed by fire while vacant and unoccupied, and after the 
same had so remained, for a longer time than that provided in thc 
policy, the insurer will be discharged from paying the indemnity therein 
provided." The principle therein stated was applied by this Court ilk 
,lZsfon v .  Ins. C'o., 80 N. C., 327, with respect to a stipulation in  a policy 
of fire insurance, that the policy sl~oultl Lr ~ o i d ,  if tllc i~lsured prcir1isek 
should be used so as to increase the risk, or should become vacant and 
unoccupied, without the assent of the company endorsed thereon. The 
principle does not depend upon the doctrine of increased risk, where the 
stipulation with respect to the vacancy of the premises insured is in  the 
language prescribed by statute for the Standard Fire Insurance Policy. 

Upon the facts admitted in the pleadings in the instant case, defend- 
ant company cannot be held liable under its policy to plaintiffs for loss 
or damage resulting from the destruction by fire of the house described 
in said policy, unless defendant by its coliduct has waived the stipula- 
tion with respect to the vacancy or unoccupancy of said house. I t  is 
admitted that said house became vacant and unoccupied after thc issu- 
ance of the policy, and remained so from 23 January to 16 August. 
1026, when it was destroyed by fire, and that no agreement in uriting 
was added to said policy by which defendant agreed to continue liable 
on said policy, notwithstanding such vacancy or unoccupancy. 

Conceding that there was evidence tending to show (1) that plaintiffs, 
on or about 23 January, 1926, while thr policy was in full forre and 
effect, notified the local agent of defendant company, who had issued the 
policy, that the house was then vacant and unoccupied, and would 
remain so for an indefinite time; ( 2 )  that said agent then advised plain- 
tiffs that such vacancy and unoccupancy did not and would ]lot render 
the policy void and ( 3 )  that defendant did not thereafter, at any time 
prior to the date of the fire, declare said policy void, or do or wy ang- 
thing to make the forfeiture, resulting from the breach of the express 
stipulation contained therein, effectual, i t  must be held in accortla~icr 
with authoritative decisions of this Court, which are in  accord with 
decisions of courts of other jurisdictions, that there was no evidence 
from which the jury could find that defendant by its conduct, and be- 
cause of such facts, waived the breach of the express stipulation in the 
policy, with respect to the vacancy dnd unoccupancg of said house. 

Conditions with respect to the property insured by a policy of fire 
insurance, existing at the time the policy was issued, and known by the 
agent of the company, who issued the policy, cannot be relied upon to 
defeat the liability of the company under the policy, for notwithstand- 
ing the provisions of the policy, the knowledge of the agent is imputed 
to the company. When the policy is issued, with such knowledge. i t  
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will be held that  the company has waived the breach of stipulation and 
provisions contained therein, which would otherwise rcnd& the policy 
void, a t  its inception. I n  such case, the doctrine of w a i ~ e r  is  applied 
by the courts, upon well settled principles of equity. 4 l d r ~ d g e  v. I n s .  
C'o., 104 N. C.,  683, 140 S. E., 706; I h d ~ a n l  c. Ins. C'o., I s 9  S. ('., 34, 
126 S. E., 179;  I n s .  Go. v. Lumber C'o., 186 N. C., 269, 119 S. E., 362. 
The provision in  the policy restricting the power of thc agent to waive 
cspress conditions and stipulatioiis contained therein has been held to 
apply only to breaches which occur after the policy has been issued, and 
not to conditions existing a t  the inception of the policj, nhich  but for  
the principle underlying the doctrine of waiver would rcnder the policy 
void a t  the date of its issuance. Johnson  I , .  Ins. Co.,  172 3. C., 142, 
90 S. E., 124. 

After a policy has been issued, and has become a valid and binding 
contract between the parties, knowledge by the agent, who issued it, of 
the breach of a stipulation or condition, which by the express terms of 
the policy, renders i t  void, will not be imputed to the company. I n  such 
case, forfeiture of the policy, for such breach, can be waived only in 
accordance with the provisions of the policy. Smith 11. I n s .  Co., 193 
3. C., 446, 137 S. E., 310. 

In the instant case the policy mas delivwed to the plaintiffs 011 or 
about 23 January,  1926; i t  remained in their possessio~l a t  all times 
until the destruction by fire of the house insured therebj, on 16 August, 
1026. During this time the house mas continuouslv ~ a c a n t  and unowu- - 
pled, i n  breach of the express stipulation in that  respect of the policy. 
The  principle upon which l iardin v. Ins. Co., 189 N. C., 423, 127 S. E., 
353, mas decided is ahplicable. I t  is said in the opinion i n  that  case, 
that a person who can do so is gcnerally required to read a written con- 
tract before signing or 'accepting it,  and ordinarily his failure to do so 
is negligence for which the law affords no redress. There was no evi- 
dence upon the t r ia l  of this case from which the jury ~ o u l d  find facts 
upon which the doctrine of waiver could be applied for the relief of 
plaintiffs. There was error i n  the refusal of the court to allow defend- 
ant's motion for judgment as of nonsuit. The  motion sl~ould have been 
:dlowed and the action dismissed. The  judgment on the verdict is 

Reversed. 

STACY, C. J., and CLARKSON, J., dissent. 
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(E'ilcd 5 December, 102%) 

1 .  Jury-Qualifications of Jnrors-Alienage. 
\ Y l ~ i l ( ,  alit '~~:~gtb is not :I s r ; ~ t u t o r ~ ~  ~ l i s ~ ~ u ; ~ I i f i ~ ~ t ~ t i o ~ ~  of :I juror. ( ' ,  S., !%I?, 

it  csiated a t  common law, not c11;lriq~l by statute, a~i t l  is rccoguized as  a 
tlisqunlificati~~n in the courts of this Stzlte. C'. S.. 970. 

2. Same-Duration of Disqualification. 
A1ie11;lge dicqu:ilifies n prrhon from serving az n jnror uutil the process 

of rr:~tur:~lization hai: bec.11 completed. 

\Yhere undrr cv~minat ion for canw n juror has misst:ltrd the fact that 
11e \\:I\ :IU :~litw. :11l(1 it  i b  11i:ldc to :11111e:r that the lxlrt) e \ : l ~ n i u i n ~  h ~ m  
\\;I .  miiled t l i twl~y nncI wol~lcl not have accepted him had the truth bee11 
hnowri to 11i1u. on appe:~l the n ~ t i o u  of the trial judge in settiug aside nn 
adverse verdict ns a matter of law will he sustained. 

4. 31otions--Hcarings-.lgreenic1lt of Parties for Hearing at Subsequcwt 
Term-Judges. 

\Vhe~e a party to the actio~i 11ns duly moled to 5et aiitlc the verdict of 
the jury for the clisqualificntion of a juror senin:: there~w, the atlvcrse 
party may not ~ u c c e i \ f u l l ~  o1)jec.t that the motion was acted u ~ o ~ i  a t  n 
snl)icqucnt term o f  the c ~ u t  \ \ I L P I I  hc hat1 cw~lrentrtl to tlic continunuce 
of the motion. 

( ' I \  I L  T I ( ) \ .  l~(tfor(' .S'i,tt inlr. .J. a t  J u n c  T e r m ,  1929. of XEW 
\ \ O V E R  

T l ~ c  plaii~tifl '  instituted 311 action ag:tin'jt t h t  d e f ~ r i d a n t ,  he r  husband, 
f o r  sul)port  n n ~ l e r  C. S., 1667. 'I'lie iisue wac a n w e r t 4  by the ju ry  irr 
f a r o r  of the plaintiff.  There  v a s  n motion to set aside t h e  rerrlict and  
tho follon ing judgment ~r as rendered : 

"This muqe h : r ~ i q  been callcrl f o r  t r ia l  a n d  being heard a t  the  
X a r c h  Tcrnl.  1029,  ant1 the  j u r y  liaving rendered i ts  re rd ic t  ant1 upon  
t h ~  rendition of said verdict thc dcfentlant l n o r ~ d  the  court  to set aside 
the same, w l ~ i c h  motion h a s  been, by constnt.  continued to this  date  f o r  
tletermination. 

Ant1 thc respective part ies  h a r i n g  filed affidavits; a n d  upon  the  hear-  
i n g  of the motion the  court  finds a s  a fact  t h a t  one of the  jurors, Til- 
liarn Ehlers ,  was by counsrl f o r  the  defendant, examil~et l  :I.: to  liia com- 
petency to sit as  a juror, and  was askccl if he  was a citizen of the United 
S t a t e s ?  T o  which the  said juror  replied 'Yes,' mhcn i n  t r u t h  and  fac t  
h e  was a n  alien and  not a citizen of the  United States. h d  h a d  said 
juror  s tated t h a t  he  was  not a citizen of the Uni ted  States, counsel f o r  
the  defendant would h a r e  rejected h i m  as  being disqualified. T h e  court  
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further finds as a fact that the defendant had not exhausted his last 
peremptory challenge at the time defendant passed said juror. 

The court further finds as a fact that counsel for the defendant were 
misled by the juror's answer as aforesaid. 

Upon the foregoing facts the court, being of the opinioli that the. 
defendant is entitled to have the verdict set aside and a nelr trial 
ordered : 

I t  is now, therefore, ordered by the court, that the verdict be, and the 
same is hereby set aside and a new trial ordcred as a matter of law. 

I t  is further ordered that the order of the Hon. W. A. Devin hereto- 
fore entered in this cause be continued in force until the case is retried 
or until the further order of the court." 

From the foregoing judgment the plaintiff apl)ealecl. 

Rodgem (e. Rodgers for plaintif. 
E.  K .  Bryan and L. Clayton Grant for defendant. 

BROGDEN, J. I s  an alien qualified to act as a juror? 
The statutory qualifications for jurors are contained in C. S., 2312. 

Alienage is not a statutory disqualification for jury service in  this State, 
but the common law prevails in this jurisdiction except to the extent it is 
repealed or modified by statute. C. S., 970. Under the c30mmon law an 
alien was not qualified to serve as a juror. 1 R. C. L., 802; Reich v. 
State, 53 Ga., 73; People v .  Baker., 27 N .  W., 539. As far  back as 
1824 this Court decided in Es parte Thompson that a11 alien was not 
qualified to serve as an attorney at law for the reason that an attorney 
is an integral part of the administration of justice in our courts. By 
analogy a juror is equally an integral part of the due administration of 
the law. The common law theory of a jury was based largely upon the 
idea of ricinage. Thus, in S. v. Cutshall, 110 N.  C., 538, 15 S. E., 
261, the Court said : "The jury must also be summoned from the ricinage 
where the crime is supposed to hare been committed; and the accused 
mill thus have the benefit on his trial of his own good character and 
standing with his neighbors, if these lie has preserved, and also of such 
knowledge as the jury may possess of the witness who ma,y give evidence 
against him. He  will also be able with more cer ta int~ to secure the 
attendance of his own witnesses." Indeed, this principle has been so 
f a r  extended as to require that jurors must be residents of the county 
where the action is instituted, subject, of course, to such statutory 
~llodifications as have been prescribed from time to time. S. v. TYhite, 
68 N. C., 159; S. v. Upton, 170 N. C., 769, 87 S. E., 328; S. v. Levy. 
187 N. C., 581, 122 S. E., 386. 



N. C.] FALL TERM, 1928. 343 

I t  is  clear, therefore, that  the law not only guarantees the right of 
trial by jury, but also the right of tr ial  by a proper jury;  that  is to say, 
, I  jury possessing the qualifications contemplated by lam. 

Alienage continlies after thc declaration of intention and until the 
pro~ess  of naturalization has been completed. AfXins  v. Xron, 43 N. C., 
1; Harman T. E'ermll, 64 S. C., -1-74. Hence i t  follows tlmt Ehlers was 
r~ot  a qtlalified juror. The  dcfelrdmt had the right to challenge this 
juror, :md he undertook through counsel to exercise this right. Of 
coursc, the fact that  an  incompetent juror was pernlitted to serve would 
not h n x  vitiated thc verdict, bccausr a party has the right to cllnllenge 
a juror ill ortlcr to  nscc3rtain hi5 qllalifications. S. 2'.  l l y / l i t ~ ~ ,  supra .  
IIo~vcrer, the tr ial  judge has found as a fact that  the defendant, i n  at- 
tempting to exercise his right of challenge n as misled by the juror, "am1 
had said i w o r  statctl that  hc was not a citizen of thc ITnitcci States. 
connsel for the dcfe~ldant would have rejected him as being disqualified." 
T'nder this finding of fact b~ the tr ial  judge counsel was deprived of 
~xerc is ing  his  right of challenge through no fault of his oxn.  Therefore. 
upon the fincling of fact, n c  hold that  the tr ial  judge ruled correctly ill 

wtting aside the verdict. - 
I t  appears from the record that  the verdict was set aside a t  a suhse- 

(pen t  trrrn of court, but it also appears that  the motion to set aside thc 
~ ~ e r d i c t  was duly madc a t  the tinye-it was rendered and that  the motion 
was continued by consent. Hence the plaintiff cannot complai~i  of this 
:~spect of the case. 

Xffirmed. 

I1T:GHES & RAT v. J I I T C H E L L  C O U S T T .  

(Filed 5 December, 1928.) 

Evidonee--Parol or Extrinsic Evidence Affecting IVritings-Ex-l>l.zilling 
Written Contract. 

In tl~ic action to recover ~~rof i t s  prelenterl by the alleged breach of con- 
tract by a county for the construction of a public highway : llclcl. the 
written contract was sufficiently ambigno~is to tidinit of  parol eridcnce 
]lot contradictory thereof, and that plaintiff \\:IS estoltpcd 117 :~ccepting 
final payment thc'reunder. As to construction of the contract 117 the engi- 
neer, see Lacu v. State, 19.5 X. C.,  284. 

APPEAL by plaintiffs from Finley, J . ,  a t  Ju ly  Term, 1928, of 
XITCHELL. N o  error. 

Action to recover for loss of profits, resulting from breach of contract, 
by which plaintiffs agreed to grade, build and improve a certain high- 
way in  Nitchell County, approximately eleven miles in length. De- 
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fendant agreed to pay plaintiffs for work done on said highway in 
accordance with a scale of "unit prices" set out in said contract, which 
is in writing. The quantity of work of various kinds to be done by 
plaintiffs is not fixed by the terms of said contract. 

I t  is alleged in the complaint that defendant, in  breach of said con- 
tract, refused to permit plaintiffs to do all the concrete work, and all 
the rubble masonry, which they had contracted to do, and that by reason 
of such refusal plaintiffs had suffered damages by the loss of profits. 
This allegation is denied in  the answer. 

The issue submitted to the jury was answered as liollows: "What 
amount, if anything, are plaintiffs entitled to recover of defendant? 
Answer : Nothing." 

From judgment on the verdict plaintiffs appealed to the Supreme 
Court. 

Morgaln & Ragland f o r  plaintiffs. 
S .  J .  Black, XcBee & Berry and Chas. E. Creene for tlefendant. 

PER CURIAM. I t  is admitted that defendant has paid plaintiffs in full 
for all work done by them under the contract, in accordance with the 
scale of prices set out therein. 

I n  this action plaintiffs seek to recover of defendant profits which 
they allege they would have made, if they had been permitted by de- 
fendant to do all the concrete work and all the rubble masonry required 
for the construction of the highway which plaintiffs agreed to grade, 
build and improve. Defendant contends that the contract did not 
include concrete work and rubble masonry required for the construc- 
tion of bridges on said highway, and that therefore it did not breach 
said contract when it contracted with a third party for the construction 
of said bridges. The decision of thc controversy betwee~i plaintiffs and 
defendant involves primarily a construction of the contract between 
them, which is in  writing. 

The evidence submitted to the jury, subject, to the exceptions of plain- 
tiffs, did not tend to add to, alter, vary or contradict t l e  terms of the 
written contract. The admission of this evidence did not violate the 
well settled principle stated in Tlzomas v. Covteret Cour~ty ,  182 N.  C., 
374, 109 S. E., 384, and in many other cases. The evidence was compe- 
tent for the purpose of showing, as it tended to do, that at the time they 
entered into the contract, and while they were engaged In its perform- 
ance, plaintiffs knew that the contract did not include the work which 
they now contend was included therein. There is sufficient ambiguity 
and indefiniteness in the language of the written contract, with respect 
to the quantity of work of various kinds to he done by plaintiffs, under 
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the  contract,  to make  extrinsic eridence competent upon  t h e  issue sub- 
mit ted t o  t h e  j u r y  upon  the t r i a l  of this  action. Lewis v. Sunn ,  1 8 0  
N. C., 159, 104 S. E., 470. 

There was eridence also tending to show t h a t  plaintiffs a r e  precluded 
f r o m  rnaking t h e  contention upon  which this  act ion is founded by t h e  
construction of the  contract made  by the  engineer, Lacy 2;. Sfate,  195 
N. C., 284, 1 4 1  S. E., 886, and  also by their  acceptance of a vouclier i n  
payment  f o r  the  final estimate. 1)cLoache u. DeLoache, 189 N.  C., 394, 
127 S. E., 419. 

Plaintiffs '  assignments of e r ror  on their  appeal  to  this  Cour t  cannot 

be sustained. T h e  judgment  is affirmed. 
N o  error .  

(Filed 12 December, 1928.) 

1. Death-Actions f o r  Wrongful Death-Limitations. 
Thc requirement illat 21 snit to recovcr damages for a wrongfnl death 

shall be b l ~ ~ n g h t  within one year is a condition annexed to the rigilt of 
action and it must be sl~o\\-n ky- t11c. plaintiff that he 11;~s comylied t h c ~ x -  
\vith, ('. S., 160, aud it is not necessary for the defendant to 1)lead it :IS 21 

statute of limitations. 

2. Same-Discontinuance. 
IVlicrc there is :I brcbal; in the continuity in the issuance of alias and 

lrlnrics smnmonws in n civil action to recover damage!: for ;I Ivrongful 
death there is a cliscontinuance, anti service of a summons t h ~ r e a f t e r  
commences a nc\v action, ant1 if issued more than one year after the 
wrongful cleat11 the action \\.ill btl tlismirscd. 

3. Same--Nonresidents, 
Tllc requirements that the plaintiff inust bring his action for \vrongful 

tleath \vitlliu one gear and issue alias and pluries summonses n.hcn the 
orizinal has ucit Iwc~n scyrvctl as  the statutes direct. a ~ p l i e s  where t l ~ e  
defend:~nt is a lionresident. 

4. Process-Service-Alias a n d  Pluries Summonses a n d  Chain of Surn- 
monses-Discontinuance-Action. 

Where in a civil action alias or pluries summonses are issued in the 
event of  onse service of the original. a break in tllcx chain of su~nmonses 
\\.orlis a discontinuance, and \\-herc a summons is thereafter served it 
commences a new action 

5. Process-Issuance-Duty to Issue---Clerks of Court. 
Ry  chapter 66, Public L a ~ v s  1927, construed with C. S., 476 the clerk 

of the court from which a summons in  a civil uction 1x1~ becri i s n e d  
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is rcquired to issue an alias or pluries summol~s if tSe process officer 
has not had time to serve tlie original within the time prescribed h.y 
stntutc>, without tlie necessit~ of the plnintiff in the action applyin:: 
therefor. 

CIVIL ACTIOS, heard before W e b b ,  J., at Janua ry  Term, 192s) of 
GASTON. 

The plaintiff is the administrator of Robcrt Torreme, who died 011 

1 2  May, 1926, as the result of personnl illjuries allegcd to have beell 
inflicted through tlie nrgligence of tlie defendant while engaged ill 
moving a concrete miser. The  clefendant was a nonresident of the 
State. Thercnfter, on 29 Janua ry ,  1027,  a summons was issued against 
tho defendant, returnable on 14  February, 1927. This  summoils was 
not served, aiicl thereafter purported :dins and pluries summonses werc 
issued from time to time. I t  is unnecessary to set out a list of tht. 
various summolises. 

- I t  the ronclusion of the evidence there \\:IS judgmeiit of nonsuit, ant1 
froiri such jutlpment plaintiff a p p t d ~ x l .  

Grovqc TV. Wilson for. plainti$. 
G ' w i y e  B. J l n s o ~ l  for d e f e n d a d .  

I ~ R O ( : U E A ,  J. When is a surnmous rvturnable under the provisions of 
chapter 66, Public Laws 1927, or section 476 of tlie Xor th  Carolina 
('otlc of 1927 ? 

'I'lic act of 1027 mnde niatcrial cliallges i n  the law theretofore esist- 
i i y .  Formerly a summons was returnable before the c erk "at a date 
t~arnctl thereill llot less than ten nor more than twenty days from its 
issuance." The  act now in force provides that  a summons must he re- 
turnable before the clerk a ~ l d  must notify the defendant to appear and 
answer the eonlplai~it within thir ty days after service thereof. I t  ib 
further provideii, honever, that  the sheriff to whom t ~ e  summons is  
addressed, must serve the same within ten d a j s  after thc date of issuance, 
and if not served within ten clays, it  must be returned by the  officer 
holding the same for service to tlie clerk of the coLrt issuing the 
summons, '(with notation thereon of its 1ionser~-ice and the reasons there- 
for as to every defendant not served." B y  implication only, i t  would 
a p p a r  that  a summons in a civil action is now return~ible within ten 
days. I f  i t  shall appear from the return made by the 9fficer that  the 
summons could not be served for want of time, then t l ~ e  clerk within 
three days shall issue "an alias or pluries summons." C. S., -180, makes 
it the duty of the plaintiff "to sue out an alias or pluries summons" 
when tlie defendant has not been served. I n  this aspect C. S., 476 and 
480, are in conflict, unless it be understood that  if the officer holding 
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the summom has not had time x~ i th in  which to make the service, i n  
such event only, the duty of issuing 311 alias or pluries within three days 
is directly imposed upon the clerk. This, of course, imposes upon the 
clerk the burden of scrutinizing closely the return made on every s u m  
nions issucd through his office. As to whether this burdeu slioultl be " 
imposed upon the clerk or not is a question for legislatiw ant1 not 
judicial determiliatioi~. C. S., 481, prorides tliat "a failure to keep up 
the chain of summonses issued against a party, but not serwd, by meails 
,of an  alias or  pluries summons, is  a discontinuance as to such p i l r t ~ ;  
c ~ ~ ~ ~ l  if a sunimons is scr\-ecl after a break in the chain. it  is a new artion 
, r \  to such party, begun n.hen tlir surnnlons mas iisued." 

111 the caw a t  bar, the question standing a t  the threshold is nhetlier 
not t l i c r ~  has been a discontinuance. T h e  plaintiff's intestate diet1 

,I-  :L result of personal injuries on 12 May, 1926. The  first summolls 
\ \ : I \  issued on 29 January,  1927, and was returned unserred because the 
clrfcndant was a nonresident of the State. Thereafter various sum- 
lllolises were issucd from time to time and all returned by the sheriff 
nit11 a iiotation that the defendant could not be found. On 1 Septemhcr, 
1'327, a summons, marked "original" v a s  issued by the clerk of Gaston 
( 'ounty dircctcd to tlic sheriff of said county. The  return thereon shnns 
the follon-ing : "Received 1 September, 1927, csccutcd . The de- 
fcwdant not to be found in Gaston Cou~itp." Thereafter on 1 3  Septem- 
ber, 1927, a pluries summons n a s  issued, and thc return shows that it 
u a s  received on 1.; Septcmhcr, hut does not appear to l ~ u ~  e been e x -  
,a t t t l ,  and no return appears tlicrcou. Thereafter on 5 Octohcr 311 

t o  tl113 sheriff of Bu~lconibe Cou~itg.  The  r e tum on this summons s l i o n ~  
that it was rcceired on 6 Octoher, 1927, and duly qerved on 8 October. 
1927. The coinplaiilt \ra-: filcil 011 4 X n y ,  1037. m ~ i l  the nncner filcd 
on 31 October, 1927. 

From the rccortl fnctq as set out. there is a clear discontinuance of tile 
r;luse bc~twcen 1 Scptc~nbcr, 1927, ant1 2 October, 1'327;. 

The  plaintiff, howcver, contel~dz tliat C. S.. 160, providi~ig that an 
cic~tion for u ro t~gfu l  dcatli must be brought vitllin one year after sucll 
,le:ltli, dot.s ]lot al)ply to a iio~ircqident clcfentlnnt. Our t1t.cisions :rrr 
to  tlicfi r~ffecat tliat the pro\ i s io l~  of la\\ that a su i t  for nro11gf111 rle:rth 
  tin st be brought n i t l l n ~  ont3 ;vc3:rr, is a co~it l i t iol~ anulc~uc(1 ant1 must 
be proved by the plaintiff to make out a c a u v  of ncrioil, ant1 is ]lot 
i.cqnired to be plcaded as a statute of limitation. 111 otlicr x-ortls, the 
prorision of the statute is annexed to the cause of action and not to thr~  
person of tlie defendant. Therefore, the provision applies with full 
force whether the defendant be a resident or  a nonresident. Bennett 
v .  R. R., 159 N. C., 343, 74 S.  E. ,  883; V a f c h  2%. R. R., 183 S. C., 617, 
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112 S. E., 5 2 9 ;  J I c G t i ~ ~ ~ e  u .  L ~ i ~ ~ t b e r  Co., 190 3. C., S06, 1 3 1  S. E., 274; 
lIa)2ie C. I ' en la~~t l ,  103  S. C'.. 800, 1 3 s  S. E:., 16.5. T h e  record disclose. 
tha t  a blanket order was nlatle by the  clerk on 3 1  hI:lrch, 1927, tha t  
"alias and  p l u ~ i c s  su~nnions' '  be issuccl f r o m  t ime  to t iml ,  but  this order 
does not n u t l ~ o r i ~ e  tlie issuing of tlic sun lmo~is  of 5 October, 1027, which 
was du ly  s e n  ed upon  t h e  tlcfelltlnut. 'L'lie principle of l a w  applicable to 
tho facts  apl,eiu.nlg upon the  present record i s  s ta ted i n  XcGuire u. 
Lulrlber ( ' 0 . .  s u p r n ,  21s i'ollons : "Therefore, when t h e  plaintiff fa i led to  
take a n y  step, \ \ h n t e ~ e r ,  to  i u e  out :1ii allas s l ~ m m o i l j  on the  returil  
date, to  n i t ,  3s  J u l y ,  192.5, tlic slicriff of S ~ r a i n  County, l i a ~  ing not rc- 
turned tlitl ljroccss pr ior  t o  that  t inw -1loning nl lether  :errice hat1 heen 
iiiatlc o r  ]lot, ,L t l isc~oiitil~na~ice rc~ id tc t l  ns i s  co~lteruplat td  i n  C. S., 480, 
GI." 

Affirmctl. 

(Filed 12 December, 1928.) 

1. InsurancsConstructio~ of Contract-Conditions anmd Provisions- 
Persons Insured. 

An "Omnibus clause" in n policy in(1einnif~-ing the o\vner and others 
tlririnr: his automobilt~ wit11 his coi~sei~t  against loss by damages is 
rcntl(wt1 iuoperati~-t' as  to suc11 others bj. n l~rorisioii c>xl)ressly matlc 
:I l ~ r t  of t l l ?  11oIicy. rwtrit4ti1ig tllc liability ~ ~ I i t > i i  ~ c l i  other 11ersol1 
i ?  not naintd ill the lwlicy ns an iusuretl. 

2. Same. 

CIARKSOS. J.. dissents. 

APPEAL by  t lefc~idant  froin f I a i d i n g ,  J . ,  at September Term.  1028, of 
~ I E C ~ ~ L E S B ~ R G .  E r r o r .  

Action upon  policy of automobile insurance, by nll ich defendant  
agreed to indemnify the  owner of a n  automobile, a s  the insured named 
therein, against  loss, ar is ing f r o m  l iabi l i ty  fo r  damage*:, by  reason of 
t h e  ownership, ~na in tcnance  or use of said antonlobile. 

Plaintiff contentls tha t  by t h e  terms of tlic " O m ~ ~ i b u s  clause," in- 
cluded i n  the  b o d -  of said policy, defendant alqo agrcrtl t o  indemnify 



her, as the chi7 er of Wid auton~obile, n i t h  the permissioi~ of its omner, 
against loss sustai~lcd by hcr, ariiillg froin her liability for damages, 
while driving said automobile. 

Defrndant denies any Ilability t o  l,luintiff, under said policy; it con- 
tends that the provisiol~i of t h r  b 'Oi~~li ibus clam(.," inclutltd ill the body 
of the policy, were expressly abrogated b -  ail endorselnei~t i~iacle on salcl 
policy, ill accordance ~vit l l  a ~pecifir  provision thereof; it  nllrgc3i that b 
tlie terms of said elitlorwncl~t. it i~ li:ll)l(l, unclcr the p o l i c ~ ,  only to tllc 
inrurecl named therein, tu n i t :  ( ' .  1'. Xotorq, Inc., thr  o\uler of tl~c. 
automobile, n liicll plaintiff 11 a, ilrir iug, w1ie11 her liability for tla~nage* 
accruetl. 

E'roln jutlgllleiit u p o ~ i  fart ,  :rprerrl, defendant nplw:~l~tl  to the Su- 
p r ~ r n t ~  Court. 

( Iossur~,  ,T. On 15 I\I:IJ-, 1926, all nutol~lobile, on.nec1 by (~' .  P. ?Ifotors, 
In(:.. uf Charlotte, S. C., and legally operated, with the pcrinission 'of 
said ovner, by plaintiff, as drivert collided with a truck. The col l i s io~~ 
occurred 011 :r l)l?blic higli~vay in this Statc, ~\ . l~il t :  plailitiff was dril-ing 
the autonlobile, :IS :I prospcc.ti~-c lmrcl~usrr .  At the tinic. of the ro l l i s io~~,  
she was not accompanied by ally agent or employee of C. P. Motors, Inc. 
She v a s  driving alone. 

Tlic collisio~i resulted ill i ~ i j u r i w  to the truck and to a persol1 r i d i ~ ~ g  
on it. The owner of the truck, and the person injured brought an 
action for clamages, resulting from their respective ii~jurie.;, against 
C. 1'. Motors, Inc., as oivuer, and against pl:~illtiff hereill, as tlrivcr of 
the automobile. Trpon the tr ial  of said action, a t  the close of the e ~ i -  
dence for tlie plaintiffs therein, the lnotion of C. P. Notors. Inc., for 
jut lgnie~~t as of nonsuit, was allon-etl. Thc. action \ras dismiseerl as to 
C. P. Xotors, Iiic. The  tr ial  proceeded as to plaintiff herein, and 
resulted iri a verdict against her, u p o l ~  the issues involving her liability 
for tlaniages, and ill a judgment for the p l a i~~ t i f f s  therein against her 
for thc. tlanlages assessed by the jury. 

Pr ior  to the co~iimencement of this action, ljlaii~tiff paid and fully 
discharged said judgment; she ha.< :dso paid the fee of her attormy, 
~ v h o  clefe~ldetl said :iction, in her behalf. Plaintiff has, therefore, sus- 
taiiietl a loss, arising out of hcr lial~ility. for damages, by reason of 
the legal o p ~ r a t i o n  of said automobile by her, with tlie permission of 
its owner. She conterids that  by the terms of tlie polic-  of insurance 
upon wl~ich this action is brought, tlefenda~it is liable to her for the 
amount of her loss. 
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HOLTON v. IXDEMNITY CO. 

Defendant had issued said policy of insurance prior t ,  15 Nay ,  1926;  
i t  was in full force and effect a t  said date. 

B y  the terms of said policy, as set out in the "Omnibus clause," 
included in its body, defendant agreed to indemnify against loss, arising 
out of liability for damages, by reason of the ownership, nlaiutenance 
or use of the automobile, owned by C. P. Motors, I n c  . and driven by 
plaii~tiff, on 15 May, 1926, (1) "The named insured"; ( 2 )  "any person 
or persons, while riding ill or legally operating" said automobile; or 
(3)  '(any person, firm, or corporation legally responsible for the opera- 
tion thereof, providing such riding, use or operation is with the per- 
mission of the named insurcil." 'L'lie '(named insuretl" in said policy i~ 
C. P. Motors, Inc .  

I t  is further provided ill the body of said policy " t l i ~ t  the insurance 
licreby made is  and shall be subject to the conditions hereinafter set 
forth, and to the men~oranda,  if any, endorsed hereon, in like manner 
as if the same were respectivc~ly repeated and incorporated herein, and 
con~plinnce with such conditions, and memoranda, and each of them, 
shall be a condition precedcnt to tlie right of recovery hereunder." 

Two endorsements were made on said policy, a t  t l i ~  date of its is- 
suance, both of n-liich, with all their pro~is ionr ,  therchy became incor- 
porated in eai(1 policy, as parts thereof. One of these eiidorsemeiits con- 
tains a provision, i n  words as follows: 

"It is further understood and agreed, notwithstanding anything to the 
c20ntrnry t h c r ~ i n .  that  the policy covers the insured nanied in statement 
1 of tlie schctlule, esclusiwly, and insurai~cc thereunder does not extend 
to ally otlier person, firm or corporation, unless such person, firm or 
corporation is added to the policy by means of a d i d  endorsement." 
Tlic name of the plaintiff does not appear by endorsem2nt or otherwise 
upon the policy. From her right to recolcr in this action, plaintiff 
~ c l i c s  solely upon the "Omnibus clause" i n  the policy. 

Tlie niniiifest purpose and the kga l  effwt of the provisions in  the 
endorsement TI-as to restrict the liability of defendant, under its policg- 
of ii~surance, to C. P. Motors, Inc., as the insured named in  statement 
1 of tlic scllcclule, con ta ind  in the policy, a d  to that  esterit abrogate 
m i l  ilullify the provisions of the "Omnibus clause." I t  may be conceded 
that upon the facts agreed, u~itler tlie terius of the "Omnibus clause," 
included in the body of tho policy, defendant would ha7.e been liable to  
plaintiff in this action, as contended by he r ;  it  must bt. held, however, 
that these terms, in so f a r  as they extended to or covered the plaintiff, 
upon the facts agreed, were abrogated and nullified, l y  the provision 
inclutled in the endorsemcnt, nhicli by an cspress provision of the policy, 
is a part  thereof. Defendant's liability, under the policy, i s  restricted 
to "the named insured," that  is, to C. P. Motors, Inc., it  does not ex- 
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tend t o  o r  corer  others, to  whom, but  f o r  t h e  provision ill the  endorse- 
ment, under  the  terms of t h e  "Oninibus clause," i t  would h a r e  been 
liable. See Dickinso,l, 1 . .  -lIal-,ylnntl C'asualty CO., 101 Conn., 369, 125 
Atl., 866, 41 8. L. R., 500. 

T h e  contention of plaintiff tha t  upon the  facts  agreetl slie \ \ as  t h e  
agent of C. P. Motors, Inc. ,  and  became liable f o r  damages while driv- 
ing  t h e  automobile as such agelit, cannot affcct the decision of t h e  ques- 
tion presented by this  appeal.  S h e  has  pa id  the damages, caused 1): 
her  negligence. C. P. Motors, Ilic., h a s  sustained no loss fo r  wli ic l~ 
defe ldan t ,  under  i ts  policy, i s  liable, either t o  plaintiff o r  to  C. P. 
Motors, I I I ~ .  Whether  o r  not,  up011 the  facts  agreed, plaintiff was t h e  
agent of C. P. Notor,,  In('., a t  the t ime she i n c m w t l  liability fo r  
damages, is  immaterial .  W e  think, however, t h a t  upon  t h e  facts  agreed, 
she was bailce, and  not a g e ~ i t  of t l ~ c  owner of t h e  automol~i le .  flanes 1 . 
~<4'ha/xro, 168 I\'. C., 24, 84 S. E., 33. 

T h e  only assig~lnient of e r ror  upon  defendant 's appeal  to th i s  Court ,  
is  based upon  i ts  exception to t h e  judgment. T h i s  assignment is  sus- 
tained. T h e r e  is  error  i n  the  judgment, which is  set asid(>, to  t h e  eutl 
t h a t  juclgnlent m a y  he entered t h a t  plaintiff take ~ i o t h i n g  by her  actiou 
and  t h a t  defendant  recover i ts  costs. 

E r r o r .  

C ~ a n ~ s o s ,  J., dissents. 

STATE v. RUSSELL A r D  EDGAR MULL. 

(Filed 12 December, 1928.) 

1. Criminal La\-EvidencoFlight of Defendant zw EvidencsExplana- 
tion of Flight-Homicide. 

Flight of the accused after a homicide has been committed is competent 
with other relerant eridclice as zi circnmstance to show guilt, subject ~ I J  

the explanation of the defmdant, mid lie may give his testimoliy that 
he had been informed that the relatives of the deceased, of daugfrous 
cliaracter. had threatenrd his lifcL, :rnd that he had been ntl~ised I)?. his 
father to flee. 

2. Sam-New Trial. 
When the defendant on trial fur a homicide has been eseluded from 

testifying to facts in explanation of his flight after the offense hat1 bee11 
committed, and it is made to apliear on appeal that such eridencr was 
material to his defense, a new trial will be ordered. 

3. Same. 
The credibility of the testimony of the defendant on trial for liomicitlcx 

in esplanation of his flight thereafter, is for the jury. 
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CRIMINAL ACTIOX, before Finley, J., at  March Term, 1928, of BURKE. 
The defendants, Russell and Edgar  Mull, ve re  charged with the mur- 

der of Tony Laferers. The  solicitor did not ask for a verdict for mur- 
der in the first degree, but for a conviction of murcltr in the second 
degree or manslaughter. 

The  evidence tended to show that  on the night of 26 June,  1926, 
Gerald Mull had an ice-cream supper in an ope11 field m a r  Morganton. 
The defendants, who are brothers, and the deceased were present. There 
was a conflict in the testimony of the witnesses for the State and for 
the defendants. The  deceased and the defendant, Edgar  Mull, engaged 
in a fight, and the deceased was knocked down by said defendant, who 
was unarmed. Thereupon tlie deceased drew a pistol and fired at the 
defendant, Edgar  Mull, inflicting a severe nound. The other defendant. 
Russell Null, hearing tlie conimotion. ran to the stew of the conflict 
and shot Tony Lafevers arid killed him. I t  is impossible to harmonize 
the testimony with respect to 1107~- the fight started and who was the 
aggressor. The  two defendants, h o w e ~ e r ,  left the place of the killing and 
went down on the river where they remained in hidin: for about ten 
days, and then they departed for a TI-estern state where they remained 
until about 4 January,  192s. xhen  they returned to Burke Count .  
and voluntarily surrendered to the sheriff. 

Edgar  Xu11 was acquitted, but Russell Mull was conrictecl and 
sentenced to  a tern1 of not less than  three nor more than fire Tears ill 
the State's prison, and he  appealed. 

Acery d? Patton, fipainhour d? Ndl  uncl Ercin  d? Ervilz for d~ fenr lan f .  
.1 ftorney-Genera7 Brummif t  and Assisfan! Attorney-General S n s h  f o r  

t h e  State. 

B x o c n ~ s ,  J. I s  a defendant who flees after conlmittilg a felony, en- 
titled to explain the circunistances of his flight and the inducements 
thereto ? 

-1 witnes. for the Stntc n-as asked if lic knew ~r l ie re  the defendants 
were from 26 June ,  1926. to 1 January ,  1928, and he testified that they 
wore not in Norganton after that  night untrl the first of the year 1928. 
Thereafter, tlic dcfcntlant, Edgar Xull ,  nhi le  being examined as a mit- 
I ~ C S P ,  was asked the following question: ('What, if anything, induced 
you to remain in hiding down on the river and to leave the State?" 
Objection n-as made by tlie State and the answer excluded. The record 
discloses that  if permitted to answer, the witness would have said:  "The 
night of the trouble Russell and me were informed that  the brothers 
of Tony Lafevers were searching for us in the woods with guns. While 
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we were hiding down on the river our father, Joe  &full, advised us to 
leave, and informed us that  Herm and Andrew Lafevers, the brothers 
of Tony, had threatened to kill us on sight. I knell* that  Andrew h i d  
Herm had the general reputation of being dangerous men, and I did 
not want to have to kill anybody or to be killed. W e  left the State to 
let the excitement die down." T h e  same testimony was again offered 
by the defendant and excluded by the court. T h e  defendant, Russell 
Mull, testifying i11 his oxm behalf, was asked the same question and 
would ha re  ,given the same answer, but the evidence was excluded by the 
court. 

The law nit11 respect to flight is thus stated in 8. c. ~ l l a l o n e e ,  154 
N. C., 200, 69 S. E., 786: "While it is true, as contended by the de- 
fendant's counsel, that  it  was a circunista~~ce from which, i n  connec- 
tion with other circun~stances, the jury might draw a n  inference of 
conscious guilt uiiless explained, the nliole matter is for  them to pas? 
upon, and they  nus st decide what ne ig l~ t  they will g i r e  to the fact 
of flight, a i d  if there was explanatory el itlrnce to what extent it affects 
the probative force of the flight as a fact tending to  sho~v guilt." The 
weight to he attached to this circui~~stai lce is  a matter for  the jury 
to determiile ill coitiiection with all the facts i11 the case. 

Again, in S. r. Hairston,  182 N. C., 851, 109 S. E., 45, this Court 
said: "The law of early times made flight conclusive evidence of guilt. 
Under the more rational system of later times. tlie fact of flight ic 
merely a circunlstance tending to eqta1)lisli consciousi~ess of guilt. I t  is 
settled that  tlie defeildant may offer any relevant explanation of his 
act. The  accnwd luny, for esaniplc, nllegc, in esplanation of his flight. 
that he \ l a \  :~pprelieilsi\e of pel.sonal riolence. The  advice of friends 
Itlay be assigned as thc cause of fleeing from the jurisdiction, and, in 
all cases, the accused i-  entitled to prove by hi.; own testimony the 
actunl rnotirc nllicli ha5 i~ifluenced his conduct." Tlie l a ~ v  contemplate. 
that a defeildaut, in cases where flight is a r e l e ~  nut circtunstance, ha3 
the right to esplaiu the flight not onIr 1)y his on11 testimony, but also 
bv other proper proof, a i d  tlitx jury 1' to cletermine the n eight to be 
g i ~  eti the expluiilctolr- cr idrnw ro offert~l. 

The  furtl1t.r c o ~ ~ t e l ~ t i o n  that nllile t h r  C ~ ~ C ~ U S ~ O ~ L  of t 1 1 ~  explanation of 
flight niigl~t  he consid~rcd error, lie\ e r t l i ~ l e ~  the ~lcfendant in other 
portions of tlw testiinoliy r e c ~ i r e d  the full benefit of -ucll explai~atioir. 
Ironerer.  nr do not so iilttq)ret thc rwortl. Both defendants were, 

young inn1 11r 111g ill TIIP 11oiiit3 of their i ' ~ t l i < ~ .  Thry  testified that nl i i l t~ 
they werc 111 hitliiig the father cailie to them ant1 atlrisecl them t o  
leave the country because the brother< of t l ~ r  deceased \yere threatening 
to kill them 011 sight. I t  i\  not d i . c l o 4  ill any portioil of the evidence 

23-190 
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that  the defendants were permitted to testify as to what advice t h y  
received from their father. The  advice of a father given to his  own son 
in time of stress and excitement, would doubtless exert great influelm 
upon the mind of the son. We, therefore, hold that  the exclusion of the 
explanation offered by the defendants, was material error warranting 
another tr ial  of the cause. 

New trial. 

J. B. EWING v. LEWIS KATES. 

(Filed 12 December, 1928.) 

Parent . a d  Child-Liability o f  Parent f o r  Negligence of Child in Driv- 
ing "Family Carw-Agency. 

Where the father directs his nineteen-year-old so11 to take his autcm~<~- 
bile to the place in which it was kept, and to leave i -  there, he is not  
liable in damages for the negligent driving of his SXI  in afterward> 
taking the car out without his knowledge for his o\vn 1)url)osrs. thc, 
doctrine of the family car not applying to the facts of tlii.: case. 

APPEAL by defendant from Piul f~y,  J. ,  a t  J u l y  Ter111, 1928, of 
MITCHELL. 

Civil action to recover damages for an alleged negligelit illjury caused 
by a collision between plaintiff's Ford touring car, drircw by his daugh- 
ter, but in which plaintiff was riding a t  the time, and a Chrysler tour- 
ing car, owned by the defendant, but wl-~ich was being operated by 
defendant's minor son. 

The  evidence tends to show that  on 14 October, 19113, the defendant 
took his Chrysler automobile and started for a bear h u i ~ t  on South Toc 
River i n  Yancey County. At  Micaville he decided not to proceed in his 
car and turned i t  over to Roy Bailey and asked him to drive it back 
to  his store and give it to his son, Carl, and tell him to put it in tl~c, 
'(side room," where it mas usually kept, and leave it t h y e  until he, tlic 
defendant, came back. Carl  Kates, defendant's minor son, 19 years of 
age, soon after receiving the car from Roy Bailey, took it out "OII 

business for himself" and had a collision with plaintiff's pal-, in jur i i~g  
both the plaintiff and his daughter, as nell  as his car. Carl  Kate- 
had a car of his  own, but it was in evidence that his father sometime* 
permitted him to use the Chrysler for his ow11 pleasure and business. 

The  court instructed the jury as follows: "If you hiid that  the so11 
was operating the car under the custom he had bee11 opwating it under. 
and that  on this occasion, notwithstanding the message, he took the. 
car out and then drove it home and put it u p  ill the shed-if you 
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find that  by the greater weight of the evidence you would answer in 
favor of the plaintiff." The defendant excepts to this instruction and 
assigns same as error. 

From a verdict and judgment in favor of plaintiff, the defendant 
appeals. 

Chas. E. Greene and Geo. L. Greene for p la in t i f .  
Watson,  Hudgins,  Watson  & Fou f s  for d ~ f e n d a n f .  

STACY, C. J., after stating the case: I t  was said in Robertson V .  

.lldridge, 185 N. C., 292, 116 S. E., 742, that where a parent owns a 
car for the convenience and pleasure of his family, a minor child who is 
a member of the family, though using such car at  the time for his 
own purposes with the parent's consent and approval, will be regarded 
as representing the parent in such use, and the question of liability for 
negligent injury may be considered and determined upon that  basis. 
C'lark c.  Sweaney, 176 N.  C., 529, 97 S. E., 474; IS. c., 175 N. C., 280, 
95 S. E., 568. 

The trial court evidently gave the instruction, which constitutes one 
of the defendant's exceptive assignqel~ts of error, upon this principle of 
law, and, under a certain state of facts, the instruction might not be 
objectionable. But  there i s  neither allegation nor proof to bring the 
instant case within the "family purpose" doctrine. Allen v. Garibaldi, 
187 N .  C., 798, 123 S. E., 66. Hence, we think the  instruction, as 
given, must be held for error on authority of what was said in Limvi l l~  
I . .  Sissen ,  162 N. C., 95, 77 S. E., 1096, and Bilyeu v. Beck, 178 N. C., 
431, 100 S. E., 891. 

New trial. 

I,. G. WALLACE ET AL. v. MARY ANGESELIA ESTES. 

(Filed 12 December, 1928.) 

Partnership-Evidence of Partnership. 
The esistence of a partnership must be slio\~n c~birtnde the declarations 

of one of the members of the partnership, unless the declaration is made 
in the presence of the supposed partner who therein acquiesces, and the 
decinration of one that another was his partner, in the absence of the 
supposed partner and without his knowledge, is incompetent. 

APPEAL by defendaut from Finley,  J. ,  at May Term, 1928, of CALD- 
WELL. New trial. 
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.Tohn TI7. A i k e n  and  L. S. S p u r l i n g  for p l a i n f i f s .  
Y e w l a n d  LC' Townsend  for defentlnnt.  

-Inaais, J. This is an action to recover thrl purchase ]!rice of merchan- 
disc sold by the plaintiffs to the Estep ?rIrrc8antilr C'on~l~a~ry.  The plain- 
tifls alleged and the defendant d e n i d  t h ~ t  she was EL partner i n  the 
busi~~ess.  I n  response to the issues the jury found that the defendant was 
]lot a copartner, but that she had held h c r s ~ l f  out or had permitted her- 
self to be held out as a partner, and awarded the plaintiffs the amount 
tlelnantletl. The tlefentla~lt e s c e p t d  to thc jndgmc~it a~rtl a-igned several 
alleged errors. 

.J. I<. Crouch, the plaintiffs' t r a ~ e l i l l g  salesman, n as pcrniitted to 
testify, subject to the drfentlant's esception, that M.. l'. Estes, the 
drfendant's husband, told him that  hr, (W. T .  Estes) a ~d his wife com- 
posed the Estes Nercantile C o n ~ p a ~ ~ y .  Thew n as no evidence that  the 
defendant was present when the declaration n a s  made or that  she had 
knowledge of it at any time. The defendant's objection to this evidence 
should have been sustained. I n  Henry 1.. Willard, 7 3  X. C., 35, i t  was 
said : " S o  principle of eridence is better establishe(1 tllall that the 
tlerlarations of a supposed partner arc not admissible ag:~ilrst the other, 
if made in his absei~ce, unless the pa r t~ le r s l i~p  is first rstahlislird uliunrlc. 
It is true. in this case, that other c~idenct> had been 1)re~iously g i r e i~ ,  
tcnding to rstablish the partnership. a ~ i d  perhaps sufficient to autliorizr 
thc court to admit the declarations of Morris touching his acts and con- 
duct under the part~wrship.  But thic i? snnlrthi~lg alt~>gctlier differe~lt 
from admitting tleclaration~,'  tlir mt l i ra l  nntl only a1 p a ~ w l t  effect of 
which was to establish thr fact itwlf of thi> I M I T I I ~ I  chip. This fact 
call be established c~nly by c~it1enc.e fowig~ l  to a~rtl tlivo1111t.cted from 
the tleclaratiolls of the alleged partner." Sce Rank I - .  Ynll, 174 F. C., 
477. 

- 1 s  snggcsted in the opinion i~ t con~pc tc l~ t  d r r l a r a t i o ~ ~ s  may be made 
competent for a sprcial and partirular 1)iiq~ohe. - \ I ]  illustration of such 
qwcial purpose is the adrniss io~~ of o ~ l e  rleclaration for the purpose 
of c+ontradicting H I I O ~ ~ C ~ .  I t  is (~onte~~decl  by t l l ~  pli i i l~t~ffs that t h ~  
c ~ i t l r l ~ c e  of the \\-itness Crouch was admitted only fol the purpose of 
showing that the defentlal~t knew that $hc niis k i n g  hclcl out as  a Inem- 
llrr of thc. firm. I t  is stated, h o w e ~ e ~ , .  that it  was admitted for the 
f ~ i i ~ l i e r  I I I I ~ I I O P C  of corrobo1'ating t l i ~  pliii~tliiffs' throry rhat the tlefc~ld- 
R l l t  was a member of the mercantile company. V e  do not perceive how 
tlw tl(~fenclnl~t conld know by reason of the tlec.laration objected to that 
$lit was being 11t~ltl out as  a ~nember  of the firm urlless she had knowl- 
edge of it. To <a? that the eridcwce \ \ a<  c.onlprJtc*nt for the purpose of 
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corroborating the ldaintiffs' theory is ill effect to say that the evidence 
\\as competent for the purpose of showing that  the defendant was a 
nwmber of the firm. 

There are other exceptions which would call for  serious consideration 
hut for the probability that  they will not arise upon a second trial. 

There mas no error in denying the motion for nonsuit. 
S e w  trial. 

RTAT1.C r. HOMER REED. 

Indictment-Indictn~e~it Drawn Under Statute Superseded by Later Act. 
Where there is an erro~~eour cm~riction of n i l f ' n l  injury to perwilnl 

~~royer ty  under C. S., 4331, wheii the i i~tl ictme~t lilioulcl 11nl-e been drawl1 
under ~ h a ~ t e r  61, Pnblic Laws 1927, the prisoner shoultl be dischargetl 
with permission to thex solicitor to rrncl al~other bill, i f  so adrised. 

, ~ P P E A L  by d e f e ~ d a n t  from ,Iloore, J., at  J u n e  Term, 1988, of Bns- 
( OMBE. 

Criminal prosecution tried upon indictments charging the defendant 
x i t h  (1) larceny, ( 2 )  false pretenv,  a ~ ~ t l  ( 3 )  wilful illjury to persolla1 
property. 

The  evidence tends to show that  the defendant hired an  automobile 
from Clinton Littrell for approsinlately three hours, to go from K e n -  
foulltl to Canton, a (listallre of about twel~ty miles; that instead of going 
to Callton the defendant vent  to Asherille, a distance of about fourteen 
nli lw; that the d e f e ~ ~ t l a ~ l t  (lid not returu the car at the time agreed 
upon alld that  when he (lid return it. the car n a s  in a badly damaged 
cwndition. 

Verdict: Guilty on all three charges. 
F I - o ~  the judgments pro11o~11lce.d on the wrdict ,  1 2  months on each 

of the first t n o  charge<, a11r1 6 ~nonthq on  the last, the clefendant appeal&, 
assigning errors. 

STACY, C'. J. The recortl tliscloscs 110 c-vickl~ce of Iwrcwly, a fatally 
t l r f ec t i~e  charge of false pwtrww, and a11 erroneous conviction under 
C. S., 4331, with a r;elrtnlce of 6 n ~ o n t l l  on the roadp, w h w  the indict- 
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rnent should have been drawn under chapter 61, Public Laws 1927, and 
the sentence not more than 30 days imprisonment or a fine of not more 
than $50.00. 

Let the defendant be discharged, with permission to the solicitor 
to send another bill, if so advised. 

Reversed. 

WESTERN CAROLINA POWER CObIPANY V. L. F. KLUTZ ET AI,. 

(Filed 12 December, 1028.) 

1. Appeal and Error-Review-Discretionary Order of Judge Changing 
Venue Not Reviewable. 

The transfer of a cause from the cowl of one county to another i n  
the discretion of the trial judge for the c.onvenience of witnewrs and to 
promote justice, C. S., 470, is not reviewnble on appeal to the Supreme 
Court. 

2. Venu-Changing Venue-Discretionary Power of Judge to Change 
Venue. 

When the trial judge in the proper exercise of his discretion under 
C. S., 470, has transferred a cause from one county to another for trial. 
the question of his ultimate purpose to consolidate the cause with ot11t.r 
like cases does not nrise on appeal to the Supreme (:our.:. 

APPEAL by plaintiff from SchencL, J., at Yadkinville, 16 May, 1928, 
from ALEXANDER. 

Special proceeding instituted in the Superior C'oult of Alexander 
County to condemn land for the development of hydroelectric plant. 

The cause was removed to Catawba County for trial, upon motion 
of counsel for respondents, the same being allowed by tlie court "in the 
exercise of its sound discretion, and by virtue of the authority vested 
in i t  by C. S., 470," as  set out in the judgment. 

Petitioner appeals, assigning error, in that the only purpose for re- 
moving said proceeding, either alleged or found by the court, was to 
permit a subsequent consolidation and trial with three other condem- 
nation proceedings pending in the Superior Court of Catawba County, 
with respect to land on the opposite bank of the same stream, which 
petitioner alleges would be an improper consolidation. 

J.  H .  Burk.e, R .  S .  Hufchison and M'. S. O'H.  Robinson, JI.., f o ~  
petitioner. 

Clyde Hoey and Manning & Manning fov resporwlentr. 



FALL TERM, 1928. 

STACY, C'. J. Even  if it be comeded that  t h e  present proceeding can- 
not properly be consolidated f o r  t r i a l  with the  three other  condenma- 
tion proceedings pending i n  t h e  Superior  Cour t  of Ca tawba  County as 
petitioner alleges-which question is not presented and therefore not 
decided-still the motion to remove, on the  grounds  stated, "for the con- 
~ e n i e n c e  of witnesses and  t o  promote the  ends of justice," C.  S., 470, 
rests i n  t h e  sound discretion of t h e  t r i a l  court,  and is not  reviewable 
on appeal.  Perry r .  Perry, 172 N. C'., 62, 89 S. E., 999;  Byrd 2.. Sprltcc. 
C'o., 150 S. C., 429, 87 S. E., 241;  Garrett v. Bear, 1 4 4  N.  C., 23, 56 
S. E., 479. 

Affirmed. 

(Filed 12 Decrmber, 1928.) 

1. Master amd Servant--Liabilit,~ of Master for Injuries to Servant-Tools 
and Appliance-Nonsuit. 

Where an employee and his helper are  required in the course of their 
employment to rivet sheet metal to the ceiling of a room by the use of 
an electrically driven drill which was defective in having a short-circuit, 
and this proximately caused a shock to the hrlper, who was standill:: 
on a ladder with the drill, causing him to fall ulwn the employee below, 
the plaintiff in this action, resulting in the damages in suit, the evidence 
is  suScient to take the case to the jury and upholtl n verdict in tlrc. 
plaintiff's favor. 

2. Sam-Notice of Defect in Tools or Appliances. 
Evidence tending to show that a servant was injured in the course of 

his employment by a defective driller furnished for the purpose by t l ~ e  
t~mgloyer, arid that  the employer had been given notice of the defert and 
the danger of continuing to use the defective tool, i t  is prima facie suffi- 
cient to take the issue of actionable negligence to the jury, and a re- 
covery of damages may be had n-hw shown to l~tlvr been proxirnatrly 
caused by the defect. 

3. Sam-Duty to Inspect-Negligence in Failing to Inspect--Question 
for Jury. 

Where there is evidence tending to show that the master furnished his 
servant a defective driller machine with which to (lo the work within 
the scope of his employment, and was informed of the defect, or by proper 
insl~ection should have known of the defect in time to have repaired the 
tool and avoided the injury, it is for the jury to determine whether he 
was negligent in failing to inspect. 

4. SameMaster Not Insurer Against Injury. 
While it is  the nondelegable duty of the master to furnisli the servant 

a safe place to work and safe tools and appliances, and to keep them 
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safe by reasonable inspection, under the rule of the c'rdinarily prudent 
man under the circumstances, i t  is not lield that he is an insurer of the 
safety of tlie servant. 

5. Sam+Electricity-Res Ipsa Loquitur. 
Where an electrically driven machine furnished by ]:he master to the 

servant had previously sliocked o t h t ~  eml~loyees, i t  is evidence of ;I (It.- 
fect thereiii aiid evidence that the master knew, or by the exercise o f  
reasonable inspection should huve kno\vn of tlie defect, :md is sutticieut 
to take the issue of the master's negligence to the jury. the doctrine of 
res ipsa loquitztr applying. 

6. Same--Anticipating Injury. 
Where there is evidence tending to show that the servant was injured 

by the negligence of the master, i t  is not necessary for a recovery that 
the particular illjury should have been foreseen, but it is snttic+r~~t i f  
injury would likely or ordinarily follo\v the negligent net of the master. 

7. Damages-Measure of Damages--Injuries t o  P e r s o ~ + S e g l i g e n c e  
Ma&m and Servant. 

Permanent damages recoverable for the ~~egl igen t  ac t  of anotl~er i.s 
the present iiet value of the diflere~lce bet\\.een what the plaintift' \ \ ~ ~ u l t l  
have earned a ~ ~ r l  n-list he i3 nble to earl1 ill 11ib 11reseut conditiou, tnkiu?: 
into consideration liis espectancy of life by tlie niortuary table, nff'ectc~l 
by evidence of his health, etc.. immediately preceding the injury. 

8. Trial-Instructions-Request f o r  Instructions. 
Where the i~istructio~is of the court to the jury are  sufticiently cwmpre- 

hensive of the law arising upon tlie evidence, it  is required that n ~ ~ u r t y  
objecting thereto for i~~definiteness must tender speci:~l iristruc.tic~ns :IS 

to the particulars he desire* more specitic imtructions ULIOII. 

,\PPEAL by defendant f r o m  Lyojl. J., and  :I jury, a t  .\pril T e r ~ n ,  19.". 
of MECKLESBL-RG. SO error .  

T h i s  i s  a n  a c t i o i ~  for  actionable negligence. Plaint i f f ,  a i i iacl~i~ris t ,  
w'as employed by d e f e i i d a ~ ~ t  to  x o r k  ill i ts shop. At  the  time he  n a s  
injured he was pu t t ing  u p  sheet i ron to enclose tlie shipping room. T h e  
foreman of t h e  sliop, J. L. , i lexa~ider ,  sent llini to lielp Sa in  W i l l i a ~ n s ,  
the  boss of the  s l ~ i p p i n g  rooni. H e  l@ a helper, 31. R. Smith,  slid t h y  
h a d  t o  dr i l l  holes to co~inect  the  sash angle i ron to the  ~ ~ l i a i i ~ i e l  iron. A\ 

par t  of tlie sash angle i ron was to 1~ attac-hetl to thc o w ~ l l e a d .  T11q 
liad to  be drilled to be fastrned together. T h e  place to ( h i l l  mas about 
1 2  feet froin t l ~ c  floor, and  a s tep-la~lder  was I I S C ( ~  nit11 rol11111 4teps 
on i t ,  h i  electric dr i l l  was usecl aud  tlie p o n e r  was cut  011 and off. 
T h e  dri l l  x i s  7/16 weighing 9.i to 30 pounds. Plaiutifl' and  the  l ~ e l p c r  
liacl drilled soille tlic clay befort.. T h e  floor m a s  coucretr. About :I 

quar te r  to  eight on tlie m o r n i i ~ g  of 1 8  S o ~ e m b e r ,  1924, he  and  the  
lielper s tar ted to drill .  T h e  plaintiff grouiltl the dr i l l  aud pu t  i t  i n  t h ~  
iilotor. T o  operate tlie dr i l l  1112 s ta r ted  up the ladder with it aucl S m i t h  



said "1'111 a yolll~gf'r  I J I R ~  tha11 you  arc., let me go up the  ladder." S m i t h  
w e ~ ~ t  "1.) the ladder. Plaintiff stood :tt the  fogt of the ladder to steady 
it. Sni i th  got to the  top  of the  latltler, about tlvo ~ t e p s  of the t o p ;  
S m i t h  placed the  dr i l l  aud said, "Look out, I'm ready," and  then h e  
turlled the  power on n-ith t h e  latch. I t  \\as r u n  by electricity. Plaintiff 
11cartl tlie 11ell)er scream, and  the  u r s t  th ing  plaintiff knew the  dr i l l  
hit  hiin ;I g l a u ~ i ~ i g  ~ J o \ v  011 the  lirdatl and S r i ~ i t h  fell OII  p l a i ~ ~ t i f f ' s  lower 
hip.  

P la i~ l t i f f  h a d  bee11 oil the job ill t l ~ c  xhipyiiig room a day  or  two 
before h e  was h u r t  and h a d  used the  dr i l l  t h e  d a y  before, arid had  p u t  
a plank across to  stand on, but th i s  \vas so close to  t h e  corner, tha t  h e  
i111d t h e  helper discussed i t  t h e  even i~ lg  before with T. S. S i ~ ~ i p s o n ,  shop 
cl~girleer, as  to n l ~ e t l l e r  this  \rould be the  beet way t o  do it  the  next day, 
aud he  said "Jus t  go u p  and  dri l l  i t  a n x  Smi th ,  the  helper went 
111' the Iatltler a11t1 took the  drill  n i t h  him,  but  could not get i t  started, 
yo h e  put  one hand  o ~ i  the tlrill alld rwchet l  o w r  to  pull the  latch 
off a i d  the11 the volts grabbed h im and he hollered once or  twice and  
fell on his  back. Sni i th  was shocked ant1 dropped t h e  tlrill when he  got 
loose, u h i c h  s t ruck plail~tiff 's hei~t l  a11tl he fell on tlie plaintiff. T h e  
1,lailltiff was steadying the  ladder. S m i t h  had  11ot used the tlrill before. 

I t  n a s  ill evidence that  the  tlrill n a s  short circuited and when drilling 
with the  tlrill, stantling on a concrete floor, a person would be shocked 
if he  touched i t .  

I t  was i l l  e r idc l~ce  tllat the  forema11 of the .hop, J. L. Alexander, TI a <  
notified that  i t  had  a short circuit a i ~ t l  tha t  h e  ought to  have i t  fixed. 
This  was ( ( s o i n e t h i ~ ~ g  l ~ k e  ten tla>s or t n o  veeks" trefore plaintiff n as 
liurt.  Another  n-itness stated i t  n a5 "not T ery  long" before plaintiff 
\ \ a s  h u r t  a11d tha t  he c o n ~ p l a i ~ ~ r d  to the  foreman of tlir  copper qhop 
of t l c fe~~t lan t  and he promised to fix it .  I t  shocked both of these parties. 
, . I l l e re  W A S  also another ni tness ,  a t  a remoter penod ,  tha t  testified tha t  
the forcman of the cop l~e l  s h o l ~  of tlefelida~it n a s  notified of the  defect 
of t h e  tll.ill ant1 u a r n e d  of trou1)lc if i t  n a w ' t  fixed. I t  was also 111 

e \ l t l e ~ i c ~  i ~ s  to plaintiff's injur ies ,  "He  has  complained about  i t  since 
lie n a s  h n r t .  I t  h u r t  111111 co11tiunou4y .Ince . . . I know hc snf- 
fered with h i s  hack." Plaintiff 's doctor testified that  he examined the 
plaintiff, "I found luxation of tlie sacro-illiac joint. T h a t  is  t h e  joint 
betneen one of t h e  pelvic b o ~ ~ e s  rind the spinal  column. Luxated mean< 
loosened. . . . I prescribed hi. h;i\ i11g a h a ~ ~ d a g e  n ~ a d e  and applietl 
and om." Plai l i  tiff testified "I 11a1 i not c o l i s ~ d t ~ d  a doctor latelj-. Imt 
\ \hen I went to  see h im,  lie gave me n bclt to n e a r .  I ain still  wearing 
it .  I v e n t  to D r .  MTiley N o o r r  t h e  la i t  timc. Hc g a l e  m e  the belt to  
wear. 1 can't n o r k  like I did. I ca11.t qtoop o l e r  to pick u p  anything. 
I could get d o v n  in half a clay's t ime if 1 1\0111t1 try. 1 suffer paill 
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O'HKIES 1..  PARKS CRAMER Co. 

from it, at  times it is real bad. There are times when I can't get out 
of bed without pulling up  by a post." 

*I11 the evidence was to tlie effect that plaintiff's helper was shocked 
by the electric currer~t in the drill appliance, which caused hini to fall 
t11111 injure philitiff. 

The defenda~it denied negligel~ce and set up  the plea (1) Negligence 
of a fellow-serl-alit ; ( 2 )  Contributory ~lcgligence. The el-idence of tle- 
fwdan t  contradicted that of plaintiff. 

The issues submitted to the jury and their aliswers thereto, were as 
follolvs : 

"1. Wab the plaintiff injured by tlie ~legligence of the d e f e ~ ~ d a n t  as 
all(1ged in the complaint ? Answer : Yes. 

"2. Did the plaintiff by his own ~iegligence contritmte to his own 
injury as alleged in the answer? h s w e r  : No. 

"3. What damages, if ally, is tlirl plaintiff eutitletl lo recover? All- 
swor : $6,000.00." 

1)efendarit inade liuuierous exceptions and assignments of error and 
appealed to the Supreme Court. The ~nater ia l  ones will be considered ill 
thc opiirion. 

J .  1). XcC'al l  f o r  plainti f .  
,Jolrn N .  Robinson f o ~  d e f e n d a n f .  

CLARRSOX, J. This is a n  action for actionable negligence between 
vmployer a i d  employee. I t  was in e~ idence  (1) Tha t  the electric drill 
was defective; ( 2 )  that the a l t e ~ .  ego of defendant "not very long" before 
plaintiff was injured was notified of the defect and promised to fix i t ;  
( 3 )  that the helper of plaintiff went up  near the top of the ladder 
to tlrill and wheu he turned 011 the currelit to operate the electric drill 
lie was shocked and dropped the drill, which struck plaintiff a glancing 
blow on the head, and tlie helper fell 011 the plaintifl"~ "lower hip," 
i l~ jur ing hini. Holes were being drilled in a channel iro.1 to connect the 
sash angle iron to the channel irou. A step-ladder was used as the 
place to be drilled was about 1 2  feet from the floor. Tlie floor was 
c.oiicretr. Flairitiff was steadying the step-ladder so the helper could 
tlrill. Tlie appliance was defective as it was short circuited. 

The court charged the jury as follows: "To establish r~ctionable negli- 
gence, the plaintiff is required to show by the g r e a t e ~  weight of the 
el-idelice, first, that there has been a failure to exercise proper care in  
the performalice of some legal duty which the defel~dant owed the 
plailltiff under the circumstances in  which they were placed, proper 
care being that degree of care which a reasonably prudent man would 
exercise under like circumstances and charged with a like duty;  and, 
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\econd, it must appear that such negligent breach of duty was the 
proximate cause of the injury, the cause that  produced the result i n  
continuons sequcllce and without which it would not have occurred and 
one from which any inan of ordinary p r u d e ~ ~ c e  could have foreseell 
that such a result was probable u i~de r  all the facts as they existed. ( A )  
Sow,  ge~ltlemen of the jury, if you f i ~ ~ d  from the evitlence, and by its 
greater weight, the burden being 011 thr  plaintiff to so satisfy you, that  
the drill with which the plaiutiff was directed to do his work, mas out 
of repair and that  it had a short circuit and that  the defendant had 
been notified of its condition prior to the time of the occurrence or that 
the defendant could have by the exercise of ordinary care and by 
inspectioil have discovered i ts  condition airtl you find from the e v i d e ~ ~ w  
that it did not make the necessary repair, and that  said machine was 
defective in that  it had a short circuit and you find that  was tht. 
proxilnate cause of the in jury  to the plaintiff, you would answer the 
first issue 'Yes.' I f  you do not so f i i~d,  you would answer it 'So.' (B)." 
I t  will be noted that the charge uses "forescenn-it is more libcral t1ia11 
the rule in this jurisdiction, which is as follows: I n  Hudson v. R. R., 
176 N. C., 11. 492, Allen, J., confirming the above r u k ,  says: "To which 
we adhere, with the modificatiou contained in Drum I * .  Xi l ler ,  135 S. C., 
204, and many other cases, that  it is not r e q u i r d  that the particular 
injury should be foreseen, and is s u f i c i e ~ ~ t  if it could br reasol~ahly 
anticipated that injury or harm n i g h t  follow the wrongful act." See 
DeLaney 1 . .  Henderson-Uilm~r Po., 192 S. C., at p. 651. 

We will repeat the law ill this jurisdictio~r, reiterated receiitly ill 
Ellis 1 . .  Herald Co., ante, a t  p. 264-5: "It is well settled that  an  pin- 
ployer is  not a guarantor or an insurw of t h ~  safety of the place of work 
or of thc machinery and appliances ,of the work. But  it is the pos i t i~  (, 

duty of the employer, which is p r i u ~ a r y  R I I ~  ~ ~ o r ~ d ~ l e g a b l t ~ ,  ill the c.sc3r- 
cise of ordinary or reasonable car? to f u r ~ ~ i s h  or pro\ide his elnployw a 
reasonably safe and suitablr place ill whicli to do his work, and reasoll- 
ably safe and suitable machinery mt l  appliances. I f  there is a failnrc~ 
ill this respect, and such failure is thr  pros in~ate  cause of any injury 
to an employee, the employer is liable," vitiilg cases. ( ' a b l ~  o. L I I ~ ~ J P V  
Po.. 189 S. C., 840; Riggs I ? .  Xfg.  (lo., 190 S. ('., 256;  Iin'?zdfsc!j I . .  

Lumber Co., 190 S. C'., 844; Hall P .  R h i n ~ h a r f ,  191 S. C., 685; Fov-ler 
P .  Conduit Co., 192 AT. C., 14; T17ufson I , .  Tar~riirty Co., 192 N. C., 790. 

The  defendant excepted and assigi~ed error to the charge between "-1'' 
and "B" and contends that  the charge places all absolute liability up011 
the defendant, after the discovery of a defect in machinery or appli- 
ances, and it is in contrarention of the well settled law. We think de- 
fendant's contention is too attenuated and technical when the entire 
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vl~nrge on the subject of ~lcgligeirce is co~isideretl anti al)plietl to the 
facts in  this particuI:ir rase nlrtl a11 of the charge 011 this particular 

chapter 11. 'Sc~p1igc11c.c oil tllc. [)art of r 1 1 ~  iliastcr may consist of act 
of omissio~i or of c ~ o i ~ i i ~ ~ i s ~ i o ~ i ,  a ~ ~ t l  it ~ l t w w a r i l v  follons that  tlir con- 
rinuing duty of i ~ i s p r c t i o ~ ~  nut1 zuprvis ion  rests 0x1 the master. It will 
uot do to say that, 1i:lviug fu r~ l i s l~ed  suitable : i ~ l c l  p ~ o p r r  ~ t ~ a r l i i ~ l e r y  
aud applial~crs,  the ~riaster can tliereafter remain passive so long as 
t h y  work well a ~ ~ t l  secin safe. The  duty of iirspection ic) afimlnti\-e awl 
must be c o ~ l t i ~ ~ u o u s l y  fulfilled u~it l  posi t i~. t$~ perforn~etl. -111ytlii11g short 
of this would not be o r d i ~ ~ a y  care. The  tluty of i~~spec t ion  11ei11g a 
~'ositiive aud afliril~ative duty, to br t .o~ltiuuoudy ~ ) e r f o ~ m e t l  by the tie- 
f e ~ ~ d a n t s ,  the Court could uot sa,v as a matter of law how often sucli 
i n spec t io~~  should have taken place, or  that  it was proyer to o~ri i t  i t  a t  
some particular time. I t  was for  the jury to say whetlwr the defe~idants 
had used reason:il)le care in  this respect. Ho1rsfo7, 1.. R ~ . u r h ,  m p u  (66 
Vt., 331) ; Labatt,  157.' " 

I n  Cotton 2.. 1:. R., 149 S. c., at  1). 230, the p r i ~ ~ c i p l e  applicable is 
thus stated : "111 respect to i ~ ~ s t r ~ u i ~ c ~ i t ~ ~ l i t i e s  provitled \)p the master 
for the use of the servant, the latter, in order to es tahl id~ his case, 
iiiust sho~v : 1. That  tlie implcuient furnislietl by the master was, a t  
the time of the illjury. defecti\.r. 1 .  That  tlie master knew of tllr defect 

110 evidence ill this case tlm,t fisei tht, l)laii~tiff nit11 a1 y k i ~ o ~ r l e t l ~ e  of 
the alleged tlefect ill the truvk, ~ i t l i e r  i l l  lan- or ill fact. Th r rc  is 2t11- 
other duty tlic li~asttar one.: to his wrvant a d  that  is to iuspert, at 
reasonable intervals of time, the i u i p l e ~ n e ~ i t ~  he fwnisl iw for us(. by hi. 
servant. 1 Ihbn t t  31. 6- S.. wl. 134 2111tl l.iT; Ba i l ey '~  Per.;. Il(j., sec. 
2638; Leak c. R. R.. 124 S. ('., 45.5. what i l ~ t ~ r r a l z  this i ~ l s p e c t i o ~ ~  
should be made, will tlepe~id upon t l ~ c  kiml of iniplrment used ni~rl 
special facts nut1 circuii~stailces of the caw." S h a u  I , .  I fu, tcl ie  ('o., 1Sq 
S. C., 2 2 2 .  111 the C o f f o ~ l  ( x w .  w p i ' t r ,  the plaintiff m s  injuretl w11e11 
the wheel of a truck calnc off. See Thoinpaon Comlnc~itnrieq 011 the Law 
of Segligeucr (White's Sup.) .  Vol. S, sec. 76S1 note. 
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The agc.1lc.y u w l  it1 the operatioti of tlie drill was electric current. 
was said ill J l ~ ~ i l l i s f ~ r  r .  I ' r y o ~ ,  187 N. C'., a t  11. 836: "Electricity 

is recognized as an  invisible forre, subtle, with dangerous characteristics. 
T t  is i r n p o r t a ~ ~ t  to encourage the use of the electric appliances, hut it i9 
necessary that this invisible aucl subtle force s l d l  be carefully guarded." 

I n  A f i w ~ y .  I * .  R. R.. 161 S. ('., at 1). -171-2, it is said : "It  appears that 
plaintiff could 11ot tliicovrr the clefcct ill tlie ladder by 311 ordiuary 
inspcctioll or cucli :I$ lie could ha\ e matle ill the use of i t ;  but the 
railroad rompany k ~ l e n  of its tlefc~ctivenrsi a d  that it \ \as not suitable 
for the u w  to wliicli it Tvas to be :rpplietl. It must, therefore. answer 
for the r e s ~ ~ l t a n t  damage. , i ' tu~~l;  1%. f'ooperuqr ( ' 0 . .  I27 Wis., 322." 

I f  notified, it was tlie duty of tlcftutiant ill tlir exercise of ordinary 
care to renled~- tlie defect; or if in the esercise of ordinary care by 
inspection the tlefentlant could have disco~ereti the defect, it   as tle- 
fendant's duty to renledy it. -1 failure of duty ill either respect, if tlie 
proximate cause of the illjury, cast liability ou the deferitlaat. 

The  evideucr \ \as  suffieient to subillit both asl~ects to the jury. There 
was evide~we to t l ~ r  effect that  deft>uda~it, in tlie exercise of ordinar- 
care, by inspec.tion roultl have disco\ered the defective couditiorl and 
did not re~ilecly it. This  aspwt \ V ~ S  properly s ~ b m i t t e d  to the jury. 
Conceding, but not tlecitling that  the first aspect, although construing 
it with the entire vliargr was not ill technical legnl parlance, yet, taking 
the whole charge together, we cannot hold it reversible error. Defend- 
ant put in plaintiff's liarids an  appliance operated by electric current. 
This powerful agency, when 11ot properly confi~ied and guarded, is 
dangerous ant1 deadly. "It  passes miseell, ~~n l l ea rd ,  odorless and without 
ariy m a r i l i ~ ~ g  of its tlauger." I t  is said ill Jll tc.hrll  I , .  Elcctric~ C'o.. 
129 K. C., a t  1). 169:  "In behalf of l l un~an  life and the safety of liia~lkind 
gel~crally, it  b c l ~ o ~ \  F those vlio no111,l profit 1, the use of this subtle 
arid ~ io l e l i t  eleiiie~it of i ~ a t u r e  to (,sercisc the greatest tlegrre of care a i d  
constant \ igilmce in i~lspectilig a ~ ~ t l  ~ i ~ a i ~ i t a i ~ ~ i i r g  the n i r v  ill perfect 
condition." The u~ltlisputed e\ itlt~~lcfl n a<  tliat l ) lai~~tif t 's  Iielprr n as 
shocked by an  electric curwilt nliirli caused llim f l ~ ( l  the drill to  fall 
on the plaintiff. The fmplo-yrr hatl col~trol  nut1 ina~ragtment nf tlir 
appliance tliat n a s  furuialied thr e~nployee. The electric cnrreiit that 
shocked was seine evidence of the t le f~ct ,  that the defeutlant 1,- the esr r -  
cise of ordinary care by iuspectioli knen or ought to liare k ~ ~ o w i i ,  suffi- 
cient to make a caw of prima faclr ~ic,gl~gellce. The ~jrinciple of I.P\ 1 1 1 ~  
l o p i t u r  applies. Houston r .  T ~ a t f i o t ~  ('0.. 133 S.  C'. ,  4; Ridqe r .  R. B.. 
167 N. C., at p. 518; Dunn r .  Lt lmbel .  ('0.. 172 S. C., 129: Tl'hifr 1 . .  

Hines, 182 S. C., 874 ; Vodlin 1.. S l u i m o n s ,  183 S. C., 63 : Hzr~izani  r .  
Power Co., 137 S. C., 292; X c A l l ~ q f ~ r  I . .  P~.yor. Slipla.  "The maxim 
res ipsa loqui fur  applies i n  inaup cares. for the affair  speaks for itself. 
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I t  is ]lot that ill ally case ilegligence can be assumed f rcm the mere fact 
of an accident and an injury, but in these cases the surrounding circum- 
stances which are necessarily brought into view, by showing how the 
accident occurred, contain without further proof sufficient evidence of 
the defendant's duty and of his ~ ~ e g l e c t  to perform it. The fact of the  
casualty and the attendant circumstances may themselves furnish all thc. 
proof that the injured person is  able to offer or tha t  it is necessary to 
offer." Sh. and Redf. on Negl., sec. 59. S h a w  11. P ~ t b l ~ c  S ~ r v i c e  Corp..  
168 N. C., p. 618. 

I n  Ramsey v. Power Co., 195 N .  C., a t  p. 791, i t  is said:  "The de- 
ceased was in charge of the washing machine; he had gone into the 
house and had returned when a colored woman told him the motor was 
smoking. H e  took hold of the switch with his right hand, said 'Lord 
have mercy,' quivered, shook, caught the wire with his left hand, 
'crumpled u p  against the washing machine,' and instailtly died. These 
circumstances, if accepted by the jury, were sufficient to make a case 
of prima facie negligence against the Power Company, subject of 
course to any explanation it should make, or in the absence of cxplann- 
tion to the hazard of all adverse verdict," citing cases. 

As to the next objection of defendant, as to the evid~nce  that  shortly 
before plaintiff was i i~ jured  and a t  a remoter period, defendant was 
notified of the defect by others being shocked by the  same appliance that  
caused plaintiff's injury, we think this evidence relevan), and competent. 

"Injuries to others in defendant's employ, or other accidents result- 
ing in such injuries, are admissible, if they have any tendency to prove 
the issue and if there is a substantial similarity in the essential coi~di-  
tions. Such evidence has been held admissible to prove the causc of 
the accident, the defective or dangerous condition, and defendant's 
knowledge of or duty to kuow such conditioil, and his failure to use 
the care required under the circun~stances. I f  the relevancy of thc 
evidence or similarity of couditions is not shown, the evidence is not 
admissible." 39 C. J., a t  1). 1023, part  sw.  1233. See Dorset f  I , .  X f g .  
Co., 131 N. C., 262;  Leathers v. 7'oh. Co., 144 N. C., p. 330; Russ 1 , .  

Harper,  156 N .  C., 1). 444; Dr)liglz,y 1 . .  E'zirnifzire Po., I'iO N .  C., 11. 189. 
The last material assignment of error is to the charge of the court 

below: "He is entitled to recover a fa i r  compensation for past a11t1 
prospective losses resulting from the defendant's wrongful and negligent 
act and these may embrace loss of time, loss from inability to perfom 
physical labor or capacity to earn money and for actual suffering of 
body and mind which are the immediate and necessary consequences of 
the injury complained of and which were caused by the negligence of 
the defendant, the burden being upon the plaintiff to satisfy you by 
evidence that the injury was caused by the negligence of the defendant 
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;ii~d that surli i~egligeuce was the proximate cause of his injury. (E)  
H e  is entitled to recover nothing by way of punishment. I n  consideriiig 
what is a just compelisation for substantire damages, if you should find 
lie has bee11 permanently injured, you have a right to consider his re- 
tluced capacity to earn a living ant1 if you should find his capacity has 
Iwe11 reduced ill consequence of tlie in jury  a d  in  consideriug it, you 
11avc the right to consider his expecta~icy of life, and having determined 
\ \ha t  the espectancy is, he would be entitled to recorer the present net 
~ a l u e  of the difference between what lie would have earned and what 
li(> is ablt. to earl1 in his present condition (F) ."  The  assignment of 
orror is to the charge between "En and "F." There was some evidence 
of n pernlanent injury which warranted tlie charge of the court below 
011 that aspect. f e think the entire charge is borne out by the authori- 
ticas in this jurisdiction. W a l l a c e  P .  R. R.. 104 X. C., p. 451; Rushing 
I . .  R. R.. 149 PC. C'., 138;  F r y  1 % .  R. R., I59 S. C., at 362; Murphy 1..  

Lli11tbe7. ( l o . ,  186 K. C., 746; SAipp 1 % .  Pfage Lines, 192 S. C., 473;  
I t y e  C. R. K.,  192 S. C., 522. 

I f  the defendant desired fuller instruction, or  in any special way, it 
& o d d  have asked for an  instruction sufficient to present its view or 
qo as to direct the attention and consideration of the jury more 
pointedly to that particular phase of damage which defendant desired 
to present. Murphy  I - .  Lumber C'o.. supra;  Dulin 11.  HendersowGilmrr 
f'o., 192 S. C.. 638. 

-1s to the other assigllments of error, we call find no uew or novel 
1woposition of law or any error conimitted by tlie court below. The 
n.1iole case indicates that  the able and learned judge in the court below 
tried the case with 111ucl1 care. We find in law 

S o  error. 

HERBERT U7ESLEY COVISGTOS,  BY HIS SEST FRIEXD, HERBERT COY- 
I S G T O S  r. I)R. JYORTHAJI WYATT. 

(Filed 12 I)ecember, 192s.) 

1. Physicians and Surgeons--Liability for Injuries to Patients. 
The statute requiriug a physiciau or midwife atteudant upon chiltl- 

birth to iustill into the eyes of tlie ~iewhorn baby clrolrs of a one per cent 
solution of silver nitrate does not impose upon tlie l)liysician attempting 
in good faith to obey the statute the nbsolute duty of ascertaining the 
percentage of the solution furnished by a hospital for this purpose, and 
he is not liable for damages resulting from the use of a larger per cent 
of such solution when so furnished by the hospital. C. S., 718'7. 
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Where a nurse furnished by a hospital takes a bottle of silver nitrate 
from the medicine chest of the hospital, the label on which is illegible 
as to the strength of the solution, and instills drops of this solution 
into the eyes of a newborn baby while attempting to comply with the 
statute requiring that a one per cent solution of silrer nitrate be used 
for this purpose. the physician in charge is not liable in damages for 
the injury resulting from the fact that the solution used was stronger 
than the one  resc scribed by the State Board of Health, since the statute 
does not impose upon him the duty of analyzing the solution furnished 
hy the hospital. and his neglect to analyze the solution is not negligence. 

APPEAL by plaintiff from a judgment of nonsuit rendered by Lyon, 
J.. a t  September Term, 1928, of FORSTTH. Affirmed. 

,, l h e  complaint states two causes of action. I n  the first the material 
allegations are that the plaintiff was born a t  the  Baptist Hospital in 
the city of Wiiiston-Salem on 18 August, 1927; that  the defendant 
had previously been employed to attend the delirery and to give the 
plaintiff such care and treatment as the law requires and such as were 
necessary or adrisable; that  the defendant took charge and control of 
the case and assumed responsibility for performing the usual and ordi- 
nary duties within the scope of his employment; that  he was required 
by law to instill or ha re  instilled in the eyes of the plaintiff immediately 
upon his birth, two drops of a one per cent solution of silrer nitrate 
prescribed or: furnished by the Sta te  Board of Heal th ;  that  he instilled 
a solution of more than one per cent of s ihe r  nitrate, namely thir ty 
per cent, which the  Baptist Hospital furnished; that the use of the 
solution administered v a s  calculated to cause injury, and that  it did 
cause in jury  to the plaintiff's eyes by burning them,  causing them to 
swell, discoloring one eye, and impairing the plaintiff's sight. 

The  second cause of action has the folloxring additional allegations: 
That  the State Board of Health n-odd h a r e  given to the defendant a 
one per cent solution of s i l ~ e r  nitrate and that  the defeiidant was negli- 
gent in failing to instill or have instilled into the plaintiff's eyes the 
solution prescribed by the State Board;  that  he was negligent in using 
a solution taken from a bottle the contents of -which \\ere unknown to 
h im;  and that  the plaintiff's eyes nere  i~ l jured  as a result of the defend- 
ant's negligence. 

The  defendant filed an ansner denying all the nlat?rial allegations 
of the con~plaint .  

-It the tr ial  the plaintiff offered and thereby adopted as his eridence 
the following parts of paragraphs S and 9 of the defendant's answer: 
"That the mother of said child had entered the Baptist Hospital at 
Winston-Salem, S. C.. as a patient in its maternit. w a d ,  said hospital 
heing equipped and holding itself out as equipped to properly take care 
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of such patielits aiid to supply conlpeteilt nurses, the required mediciiies 
a i d  other services; that  there was ill attei~daiice upon the mother of 
said child, to render such assistai~ce to the defentlal~t as might be 
reasoilably and properly required, a competent and experienced nurse, 
an employee of said hospital, and after the d e l i ~ e r g  of the said child 
ant1 up011 the request of the defendant to procure the proper solution, 
.aid nurse went to a cabinet where only appliaiices a i d  medicines for 
use in obstetrical cases nere  kept, including proper solution of silver 
nitrate, and said nurse, in a inedicilie dropper, secured from a bottle 
found in  said cabinet a i d  labeled "silver nitrate" a sufficient quantity 
thereof and brought the medicine dropper with the solution in it to the 
place where said child was, and while the defendant held open the eye- 
lids of said child, the nurse placed therein the solution which she had 
obtained as aforesaid. H e  admits that  the solution procured by said 
llurse and used by her n a s  more than one per cent. . . . He admits 
that  the solutioil used by the nurse aforesaid was appros ia~ate ly  thirty 
per cent and that  it was too strong for such use in the eyes of a ne\T- 
born jnfant." 

Testimoilg was offered by each party and at the co~iclusion of all the 
evidence the actiou was dismissed as in case of nol~suit. The  plaii~tiff 
excepted to the judgment and appealed upon error assigned. 

Ela fc l i f ,  H u d s o n  & Ferrell  f o r  plriintid. 
_l lunly ,  H e n d r e n  cl: Tl'omble f o ~  defendant.  

- l ~ ; l ~ r s ,  J .  The groulltl of the relief sought by the plaintiff is the 
defendaiit's disregard of certain statutes, alleged to be mandatory, 
contailled in chapter 118, Art. 14, of Consolidated Statutes. This article, 
entitled "Inflammation of 'Eyes of Newborn," is a transcript of the 
Public Laws 1917, ch. 257. Such "i l~fla~liniat iol~" is defined in C. S., 
7180; and in section 7181 it is provided that  any person attendant on 
or in any way assisting an  infant or the mother of an infant a t  child- 
birth, or a t  any time within two weeks after childbirth, knowing the 
conditioii, shall make report thereof to the local health officer. Sectio~i 
7182 declares i t  unlawful for any physician or midvife practicing mid- 
wifery to neglect or otherwise fai l  to instill or have instilled into the 
eyes of a newboril babe, irnmediately upon its birth, two drops of a 
~o lu t ion  prescribed or furnished by the State Board of Health. The 
<elution prescribed contailis one per cent of s i l ~ e r  nitrate. The  duties 
of the local health officer and of the State Board of Health are set 
forth in  sections 7183 and 7184. Section 7185, deals with the  treatment 
of patients in hospitals and institutions: " I t  shall be the duty of physi- 
cians, midwives, or other persons in attendance upon a case of child- 

24-196 
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birth in a maternity home, hospital, public or charitable institution, ill 
every infant's eyes, within two hours after birth, to use the prophylactic 
against inflammatiori of the eyes of the newborn specified in this article, 
and to make record of the prophylactic used. I t  shall be tlie duty of 
such institutioii to niaintaiii such records in cases of inflainmatioii of 
the eyes of the newborn as the State Board of Health shall direct." 
The next section is 7186 : "UThoever, being a physic ia~~,  surgeon, inidwife, 
obstetrician, nurse, manager, or person in  charge of a maternity home 
or hospital, parent, relative, or person attendant upon or assisting at  the 
birth of anJ- infant, violates any of the provisions of this article shall 
be deemed guilty of a misdemeanor, and upon conviction thereof be 
fined in a sum not less than tell dollars nor more tlir~n fifty dollars, 
and, if possessed of tlie required amount of property, subject to suit by 
the parent or guardian of the child for damages resulting to the child; 
and if such a suit shall be brought the establishment of the fact t h a ~  
the physician or midwife did not place the drops in  the child's eyes 
within two hours of its birth shall be accepted as prinlr~ facie evidence 
of the physician's or midwife's responsibility for the injury of the 
disease to tlie eye or eyes of the child. I t  shall be the duty of the prose- 
cuting attorney to prosecute all riolations of this articltx." 

It is the plaintiff's contention that  in their application to the evidence 
these statutes impose liability upon the defendant withont regard to the 
question of his negligence-that is, that  the defendant's duty was abso- 
lute; and as a counter argument the defendant urges the interpretatiol~ 
that his duty was not absolute but relative, and that  neither the letter 
nor the spirit of the statutes authorizes a civil action for damages re- 
sulting from an effort to obey the law. The several provisions relied 
on by the respective parties may be considered ill the light of thesf. 
contentions. 

The statutes colitemplate diverse contingencies. As we construe them, 
some of the provisions impose duties ill cases of childbirth iu the 
maternity ward of a hospital; others impose duties when the birth 
occurs elsewhere. I t  would seem that the latter class of cases is within 
the purview of section 7151. I t  was developed by the tc~stimony of thc. 
plaintiff's witnesses that the purpose of instilling the solution is to pro- 
vide against the possibility of venereal infection in tlie parent or to 
destroy germs which, due to such i~ifection, may get into the eyes of the 
child. The primary object is the p reven t io~~  of blindness and disease of 
the eyes. I f  the physician neglects or otherwise fails to instill or to 
have instilled the proper solution into the eyes of the child immediately 
upon its birth, and blindness or a diseased condition of the eyes by 
reason of such neglect or failure results from the cause which the in- 
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stillation was intended to prevent he may be liable i11 damages. The 
duty of trying to  comply with the statutes may be absolute; but this 
is not equivalent to saying that the statute imposes upon a physiciai~ 
the absolute and unqualified duty of swing that  the solution contains 
cxactly one per cent of silrer nitrate. I n  practical effect the duty, if 
held to be absolute in this sense. would require of the physician tht. 
necessity in wery  case of preparing his o ~ v n  solution or of analyzing 
that which should be procured from the most competellt and reputable. 
sources. This, eridently, is not the object of the law. 

The unla\vful act denounced in section 7182, is the delinquency of the 
physician or midwife; but i11 section 7185, a duty is prescribed, not ollly 
for them, but for other persons in attendance upon childbirth in a 
iiiaternity home or hospital. By section 7186 any physician, . . . 
nurse, . . . or other person attendant upon or assisting at the birth 
of ail i n f a ~ ~ t  who riolates the prorisions of Article 14 shall be deemed 
guilty of a n~isdemeanor and mag be subject to a suit for damages. 
I n  the last two sections the prescribed duty is required indiscriminately 
of the physician, the nurse, and others. But the duty is 110 more ahso- 
lute here than under section 7182, the word "absolute" signifying cer- 
tainty in administering the precise solutioi~ prescribed by the State 
Board of Health. I f  the prescribed duty is not absolute in its terms 
liability in damages will iiot necessarily be inferred from failure to 
instill the prescribed solution where an effort is made in good faith 
to comply with the statutes. Fo r  these reasons the judgnieut dismissii~g 
the first cause of action is affirmed. 

The second cause is based upon the doctrine of iiegligeuce or 111al- 
practice. The  allegations are that the plaintiff's injur- was caused by 
the defendant's negligent failure to use the prescribed solutioii and by 
his substitutio~l therefor of a solutioli coiltaining a larger percentage of 
silrer nitrate. But  the plaintiff contends that  without regard to the usual 
standard of the prudent man the violation of a statute is a wrol~g 
which becomes actionable whell there is established the essential ele- 
ment of proximate cause. After reviewing apparent discrepaiicies ill 
some of our decisions the Court held in Ledbetter's case that the failure, 
without legal excuse, to obey the prorisions of a statute or ordinance 
imposing a public duty is negligence, which, if the efficient cause of all 
injury, entitles the plaintiff to recover. L e d b e f f e r  I . .  Engl i sh ,  166 N .  C., 
125. This familiar principle has been recognized ill a number of subsr- 
quent decisions. Zagier  21. Express  Co., 171 IT. C., 692; Stone V .  T e x a s  
Co., 180 N .  C., 546; A47b~itton, v. H i l l ,  190 N. C., 429; Gillis v. T r a n s i f  
Corporat ion,  193 S. C., 346; Peters  L?. T e a  Co., 194 N .  C., 172. I n  our 
view of the case it is not necessary to go into a minute discussion of the 
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rationale of prosinlate cause. We may grant  tha t  under tliese and 
other cases if the duty elljoined by the statutes were absolute or 
unqualified in the sense given above and the defendant's breach of tlie 
statutes were proved or admitted as the proximate cause of the injury, 
tlie principle advauced -\roulcl be arailable to the plaintiff; but, as we 
have said, the duty is not absolute, as in the cited cases. I n  tliese cir- 
cumstarices tlie specific question is TI-hetlier tlie defendant is  liable in 
damages uuder the general principles pertaining to malpractice. 

Ordinarily the engagement of a physician who undertakes to treat a 
patient implies ( 1 )  that  he possesses the degree of learning, skill, and 
nbility requisite to tlie practice of his profession, ( 2 )  that  lie will exer- 
cise ordinary and reasonable care in the application of his kliowledge 
and skill, and ( 3 )  that  he will use his best judgment in the treatment 
and care of his patient. H w z r w  2 % .  R h g ,  177 S.  C., 4 7 6 ;  T h o m b u r g  1..  

L o n g ,  175 S.  C., 539; Sash  2 , .  R o y s t e r ,  159 N .  C., 405. 
Whether the clefeildant's conduct measured u p  to this standard of 

duty becomes material oiily in case the responsibility of providing tlie 
prescribed solution devolved upon h im;  anti in determining the latter 
point we must return to the evidence. 

At the suggestion of the defendant the plaintiff's mother vent  to a 
Iiospital of her own selection, the physician's bill and the hospital's 
hill being entirely distinct. Slie was attended by a graduate nurse (em- 
ployed by the hospital) who had served ill hospitals i n  Greenrvicli, 
Sewark,  and A l t l a n t i ~  City. 111 the Baptist Hospital \Yere maternity 
wards, a d  rooms into which newborn infants were takeii. The  plaintiff 
was in a room of the latter class, in ~vliicli v e r e  the ml3dicine cabinet, 
tlie instrument cabinet, supply closets, and a table supporting tlie bassi- 
llet in which tlie infant lay. The  nurse was engaged ill the usual 
course of her business in tlie hospital; she had not been selected or 
eliiployed by the defeildai~t. Slie inquired of him vhetlier she should 
put the drops illto the baby's ryes, and receiving an  affirmative alisner 
sllc melit to tlie iliediciiie cabiuet and took out a bottle labeled "silver 
]litrate." The  percentage was illegible. Knowing that a solution of 
o111p one per cellr \ \as usually kept there she filled a dropper v i t h  tlie 
stronger solutioll uufortunately and instilled it while the defendant 
held open the infant's eyes. I t  is shown by the plaintiff's evidence that  
according to tlie practice prevail i i~g ainoug pliysicians of good reputa- 
tion betfore aild siuce tlie statutes referred to were enacted the solution 
is frequently, and in  fact is usually, instilled by the nurw. 

I t  is to be borne in i n i d  that  tlie solution was kept by tlie liospital 
in a mediciue cabinet for convenient use; it was under the control of the 
hospital; u l~de r  control of tlie nurse. Autliority to adininister it was 



s. C.] FALL T E R M ,  1928. 

given t h e  nurse  equally ~v i t l i  the  physician. I t  is conteiicled tha t  the  
tlefendalit was free either to  discharge the  imposed d n t g  l~imself  o r  
leave i t  to  be discl~arged hg  the  Illu'se; that  lie left i t  to  h e r ;  and  tha t  
lie was a b s o l ~  etl f r o m  responsibility. T i t l i o u t  a definite decision of thi3 
question it  nlny he obserled t h a t  as the hospital ulidertook to furllish 
a nurse f o r  the  niother, a n d  medicines, appliances arid ins t rume~i t s ,  
tliere i s  no elitlence which discloses such culpability o r  malpract ice 
on the  p a r t  of the  d e f e ~ ~ d n n t  a s  sllould sub,ject 11im to l iabi l i ty  i n  dam-  
ages. I t  follows t h a t  tliere n a s  no e r ror  i n  dismissing the  iecond c a u w  
of action. 

T h e r e  a r e  several e s c e p t i o ~ ~ s  to tile t e - t i n i o ~ ~ y ,  hut i n  t l ~ r i r  npplkn-  
tion to  evitlcuce ~ v h i c h  was mater ial  a d  relevant to  tlie questions in-  
v o l r d  thex a r e  u ~ ~ t e u a b l e  and   nus st be o ~ e r r u l e t l .  .Tndgnie~it 

Affirmed. 

(Filed 12 December. 1923. I 

1. Wills--Requisites and 1-aliditr-Holographic \Wls. 
A paper-writing written in full in the testator'. lin~~d\vritin,v and signed 

hy him, showing aj1imu.s t e s fa) td i .  and found after hi* death among hi. 
valuable I)al)erc is valid a s  his 1iologral)li nill. 

Where the only evidence as  to the l l i~nt lwri t i~~g of tlie testator is the 
testimony of two witnesses that the 11al~r-writing is in the handwriting 
of the testator, anfl upon cross-esa~i~illutio~i their testimoiiy thereon is 
~:~~contr :~dictrd.  I)ut their credibility is nttackrd. their evidrnce is suf f -  
cierlt to take the case to the jar)-. their cretlil~ility being for its tleteruii- 
nation. 

3. S a m e F o u n d  With Valuable Papers. 
The requirements of C. S., -1131, that a 11aper-writing sutticient to pass 

as  a hologral~h ~vill  must be found after the tleatli of the testator amon- 
his valuable I)alwre and ebects must be liberi~lly construecl, nnd where it 
is found amoll:: tlir drceasetl's papers ant1 eft'rcts eviclrntly regarded by 
him as  his most vnluable paljers. aud are ill fact ralunble. under circum- 
stances showing his intention that that will should take effect as being so 
found, it is sntticient. :uitl under the f:tcts of this case the palwr-writinc 
was adjudged to be ebectire a s  his will \vhe~i found after his death ill 

the pockets of the clothes he was wearing. with large sum.: of uoney and 
other papers of value. 

APPEAL 1) careators  f r o m  S c h ~ n r J i .  .J., a t  M a y  Term,  1918, of 
TADKIN. S o  error .  
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Proceeding for probate, i n  solemu form, of paper-writing propounded 
as the holograph will of T. -1. Groce, deceased. 

Caveators, sons of deceased, allege that the execution of said paper- 
writing was procured by fraud and undue influence; a r d  that the said 
T. A. Groce, a t  the date of its execution, did not have mental capacity 
sufficient to make a will. They also contend that  said paper-writing is 
not in the  hand-writing of T. A. Groce, and that  same was not found 
among the valuable papers and effects of deveased. 

The issue submitted to the jury was answered as follows: 
"Was the paper-writing dated 2 February, 1928, and offered for 

probate, and e ~ e r y  part  thereof, the last will and test~lment of T .  9. 
Groce. deceased? Answer: Yes." 

From judgment on the  verdict, caveators appealed to the Supreme 
Court. 

F.  W. H a n e s  and W i l l i a m s  & R e a z G  f o ~  propou~lder .  
Renbow,  Hal l  d Benborc and E. M. l4'hitman for c a w a t o ~ s .  

C o r ~ s o ~ ,  J. T. A. Groce died a t  the home of a neighbor, in Yadkin 
County, North Carolina, on 2 February, 1928. H e  lived about a half- 
mile from the home of this neighbor. H e  had stopped, for a short visit, 
at his neighbor's home, vhi le  returning to his  own home from a rural  
mailbox, where he had gone to mail letters to his sons. While there, 
engaged in conrersation, he became ill, suddenly, and died almost imme- 
diately. After his death, and before his body was r e n , o ~ e d  from the 
place where he died, in the presence of his sons, careators in this pro- 
ceedii~g, and of friends, who had bee11 notified of his death, an envelope 
was taken from one of his coat pockets. I n  this envelope, which was 
not sealed, was found a paper-writing, dated 2 February, 1925, which 
is in form a will, and to which his  name is subscribed. 

This paper-writing purports to be the will of T. A. Groce, by which 
he devises to his adopted son, Floyd T. Groce, seventy-fim acres of land, 
"where the said Floyd T. Groce may choose to take it." H e  bequeaths 
and devises the remainder of his property, real and personal, to his 
two sons, D. R. Groce and Albert Groce, and directs that  Floyd T. 
Grore shall pay his debts and funeral expenses, including a tombstone. 

This paper-writing has been probated, in common form, as the last 
will and testament of T. A. Groce. -1 caveat was filed lo said probate 
by D. R. Groce and Albert Groce, sons of the deceased. 

-It the trial of the issue submitted to the jury, more ihan three wit- 
nesses testified that  said paper-writing and every part thereof, including 
the signature subscribed thereto, is in the handwriting of T. -1. Groce. 



There n a s  iio evitle~icr to the co11t1.arj. Tllcrc was eiidenc-e tentling to 
qhow tliat each of these wit~lessrs is credible. Their  testimony o ~ i  cross- 
csamiriation did not contradict tlwir t e s t i ~ ~ l o ~ i y  011 their direct rsanii i~a- 
tion, nor did it tend to affect its p r o b a t i ~ c  alue as evirleuce. ,it  most, 
it tended to affect tlw credibility of thcl n itwsses, only. Tlir. jury naa 
properly i~istructed that if they found the facts to bt1 as these witnesses 
testified, they would find that the paper-wri t i~~g,  a~i t l  c w r y  part therrof. 
includi~ig the signatlwc subscribed thereto, is ilk the h a ~ ~ t l ~ r i t i ~ ~ g  of 
T. A. Grow. 

A11 the evide~ice te~~clcd to shon that tlw pa1~c.r-nriting offered for 
probate was fou~ id  in the enlelope ~ \h i c l i  \ \as takcii from a pocket of the 
coat which deceased was wearing. n l i ~ ~ i  he (lied. There nws also f o u ~ ~ t l  
in the pockets of his mat  and of his overalls nloney ill the sum of 
$1,499.92; also two pencils, n pockct-knife, \perks, somc. r twipts,  ctc. 
The  money was f o u ~ ~ d  in the pockets of his overalls; it \ \as nloitly ill 
bills, although there were three gold pieces, of the ~ a l u e  of forty dollars. 

The  evidence tended to show that dec~ascd was all old man, and that 
he and his wife had lived separate and apart for many years. H e  lived 
alone. -1 trunk n a s  found in his house. This trunk was locked, arid 
i l l  it vere  fonnd, after his death, tleetls, r e c ~ i p t s  and other papers of 
I IO  present pec.uniary value. There was aleo in said truuk a bank book. 
~howirig tliat tleccasetl liad withdrawn fro111 the Wachovia Bank b: Trust 
C ' o m p ~ ~ y ,  on 6 Nay ,  1927, the sum of $1,184.22. There was also 
c.vitlence tending to shon that deceased liad said. after the withdrawal 
of wit1 money froni the bank, that hr, nould riot put his money in a 
bank, for if he did so. he would h a w  to pa- a t a s  on it. Deceased 
lind also said, a short time before his death, to a neighbor, that "a mall 
cdould make a d l ,  and not have witnesses. H e  could put it with his 
l'apers a~i t l  tlie neighbors could swear to his ha~id\vr i t i~~g."  There was 
c~vidence tending to show that deceased was o f t w  away from his home, 
and that ill his absence, no one mas there. 

I ,  I he evidenrr, if all the testimony of the wituesses was accepted as 
true, was sufficient for the jury to find therefrom that  the paper-writing 
offered for probate was found among the valuable papers aiid effects of 
the deceased, in accordance with the requirenlent of the statute. C. S., 
4131. T o  hold otlierwise. would require a co~~st ruct ion  of the statutr. 
which would lose sight of the purpose of its provision with respect 
to the finding of a paper-writing offered for probate as a holograph 
will. This provision has been frequently construed by this Court, and 
always with a view of effectuating its purpose. Rodman, J., in  Win- 
stead L?. Bou~rnan, 68 AT. C., 170, says: "The phrase cannot have a 
fixed and unvarying meaning to be applied under all circumstances. I t  
can only mean that tlie script must be found among such papers and 
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effects as show that  the deceased considered it a paper of value, one 
deliberately made and to be preserved, and intellcled to ha\-e effect as a 
will. This would depend greatly upon the clondition, a r d  business, and 
habits of the deceased, in respect to keeping ~ a l u a b l e  papers, and the 
place and the circunlstances wider which the script wa:, executed, viz. : 
~vhether a t  home, or on a journey, etc." 

While the decision in L i f t l e  c. LocXwzal~, 49 S. C., 494, relied upoil 
by appellant, upon the facts of that  case, has not been questioned, the 
Court has criticized the narrow rule there laid down Clark,  J., in 
I n  ye Shepard's Ti'ill, 128 X. C., 54, 38 S. E., 27, says "In Wirzstead 
v. Bowman,  68 S. C., 170, the Court criticized, if i t  did not overrule, 
the narrow rule which had been laid dowii in Lit t le  1 . .  Lockman,  49 
S. C., 494." H e  says, further, ('the script here propounded was written 
in a book, which itself contained valuable papers. The  testator's conduct 
as  to this book, his  calling for it, n-hen his deeds and other books of 
account, which he had a lvaps  kept by him in reach, were moved out of 
his room during his last illness, and his retention of i t  ill his immediate 
custody and possession, were circumstances which the propounders were 
entitled to  have passed upon by the jury, to say the least." See, also, as 
tending to sustain a liberal rather than a narrow construction of the 
statute:  I n  1.e W'esffeldt Will ,  188 S. C., 704, 125 S. E., 531; Cornelius 
c. Brau-ley,  109 S. C., 542, 14  S. E., 78;  Hughes  I * .  Smith, 64 N. C., 
493; H i l l  c. Bell ,  61 S. C., 122. 

I n  the illstant case, all the evidence tended to show uclt only that  the 
paper-writing, propounded as the will of T .  A. Groce, dlxeased, includ- 
ing the signature subscribed thereto, was in his handwriting, but also 
that said paper-writing was found, after his death, among his papers 
and effects, which n-ere valuable, and which he regarded as valuable. 
The fact that these papers and effects were in his pockets, and thus ill 
his immediate custody, is  immaterial. T h e  statute, i n  this respect, re- 
qiiires only that  the paper-writing offered for probate ,as a holograph 
~vi l l  shall be found "anlong the valuable papers and effects of the 
deceased." There is no requirement as to the place where the paper- 
writing, and the valuable papers and effects, shall be found. The place 
where the papers and effects of deceased, including the paper-writing 
offered for probate, are found, after his death, is material, only upon 
the question as to whether or not such papers and effectri are, and were 
considered by the deceased as valuable. The purpose of' the statute is 
effectuated when the paper-writing propounded as a will is identified as 
the will of the deceased, by the fact that  i t  is in his handwriting, and 
when his intent tha t  it shall take effect as  his will is shown by the fact 
that he kept it among papers and effects which he regarded as valuable, 
and which, in fact, were ~ a l u a b l e .  
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T h e r e  is no contention t h a t  there mas a n y  evidence tending to shon- 
t h a t  t h e  execution of the  will mas procured by  f r a u d  o r  undue in-  
fluence, o r  tha t  T. A. Groce did not h a r e  nlental capaci ty sufficient to 
make a will on  the clay of his death, to  wit, 2 February ,  1925. All the  
evidence is  to  t h e  contrary. T h e  judgment is  afirnied. 

N o  error .  

ti. A. GIVESS r. SAVONA 3IAPiUFACTURISG COJIPAST, ALFRED 
JEPSON A A D  J O H S  T. STILES. 

(Filed 12 Lkcember, 19%. ) 

1. Removal of Causes-Proceedings to Procure Removal-Jurisdiction. 
Where the con~plaint in an actiou for damages alleges a joint tort 

of a nonresident defendant and resideut defendants, upon a proper peti- 
tion for the removal of tlle cause to the Federal Court and h n ( 1  filed 
in tlle court of this State by the c ion resident defendant, the Statr ('ourt 
has jurisdiction to retain the c;ru>r ulrcrn the qut ls t io~~ of fraudolthllt 
joinder of the resident defendant. to defeat the jwistlictiou ot the 
Federal Court. 

2. Removal of Causes - Citizenship - Separable Controversies - Joint 
Torts. 

An action against a nonresident manufacturing company and its super- 
intendent and foreman, brought b ~ -  the emploxee who alleges, with 
particularity, acts of negligence against each defendant in failing to ~rro- 
~ i d e  him a safe place in which to work, o r d e r i ~ ~ g  him to c o u t i ~ ~ u e  t11 
Ivork under dangerous conditio~ls kuon.11 to them, i~ntl ill not iustrncti~k: 
him how to do the work required of 11i1u ill :I nlamltSr to ;~\-oifl  tllt' 
danger: Held, tlle record discloses allegations of a joint toi't i ~ g a i ~ ~ s t  t % ~ l l  

of the defendants and the State Court \\.ill retail1 the cause n l ) o ~ ~  the, 
petition of the mrnresident to remove it to the Federal ('ourt. Cio.r 1 % .  

Lumber Co.. 103 S. C.. 1s; JoRmo)i 1 . .  L f i ~ ~ b r ' r  C ' o . .  IS9 S. ('.. $1. ( ' i t r~i  
and distinguished. 

APPEAL by defendant, S a r o n a  J l a n u f a c t u r i ~ l g  C 'o i i~pa~l r .  fro111 ortlrfir 
of Harding, J., dated 30 J u l y ,  192s. F r o m  X~LECI;LESBL R ~ T .  M i r m e d .  

T h e  above entitled action was heard  upon  clefmtlant's appeal  froin all 
order of the  clerk, denying defendant 's niotiou f o r  thc, r e inowl  of the 
action f r o m  t h e  Superior  Cour t  of Rleckle~lburg ( ' o u ~ ~ t y  to  the  Irnitwl 
States  Distr ic t  Cour t  f o r  the  Western Distr ic t  of S o r t h  ( 'arolina, fo r  
trial.  T h e  petition, upon wliicli this  niotion n.as made, n:l- (luly filrtl. 
as  provided by statute. 

F r o m  t h e  order  of t h e  judge, affirmiiig the ortler of the clcrk. a~rr l  
denying i t s  motion, defendant appealed to  the  Snpreme ( 'ourt.  
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Marvin  L. Ritch, 1'. L. Kirkpatrick and B. G. Tl 'atk~f ls  for plnintift. 
John X. Robinson for defendant. 

COXNOR, J. This  action was begun, and was pendiilg, on 18 May, 
1928, in the Superior Court of Mecklenburg County. Upon the cause 
of action alleged in his complaiut, plaintiff dema~lds judgment that 1ic 
recover of defendants, as damages for personal injuries, caused by their 
~iegligerice, a sulii of money largely ill excess of $3,000.00. 

On  18 May, 1928, defendant, S a v o ~ ~ a  Maliufacturiug C'ompany, filed 
its petition with the clerk of said court, prayi ig  that  the action be re- 
moved from said court to the United States District Court for the West- 
w n  District of Xorth Carolina, for trial. 'This petition was filed, autl 
the motion ill accordaim with its prayer made, after n full  and strict 
compliance with the provisions of the statutes relatiye to thc remoral 
of c3auses from a Sta te  Court to a Fwlera1 Court. Jud .  Code, see. 29, 
3 C. S., 913(b). 

Defendant, Savoila Manufacturing Conip:iny, is a corporation, organ- 
ized and existing under the laws of the State of New Jersey; it owns 
and operates a cottoli factory ill Sort11 Carolina. I t s  codefendants, 
Alfred Jepson a i d  Jol111 T. Stiles, are resitlei~ts of the State of North 
Carolina. The former is employed as sul)eriiite~ident of, a i d  the lattcr 
as a foreman in, the cotton factory owned and operated by the Saron:c 
Mai iu fac tu r i~~g  Company. At the datv of his injuries, plaiutiff was an 
employee of the Savona Xil iufacturing C'ompaay, a]  d as such em- 
ployee he was required to work ill said fac.tory under the supervisiol~ 
and subject to the orders of said superintendent and foreinan. 

111 his complaii~t, plaintiff alleges that  lie was illjured, as set our 
therein, while a t  work as an employee of defendant, Slivo~ia M a n u f w  
turing Company, under the superrisioli a l ~ d  subject to the orders of 
the defendants, Alfred Jepson and John T. Stiles, supc~intendent ant1 
foreman, respectirely, of their codefeiidant, alid that  the proximate causv 
of his injuries was the iiegligence of said defendaiits ( 1) in failing to 
exercise due care to provide for him a reasouably safe place to work; 
(2 )  in ordering and requiring him to work in such plat?, when defenrl- 
ants, and each of then], knew that it was not a t  the time a reasonably 
safe place; and ( 3 )  in failiiig to instruct h i n ~  with respect to the dangers 
incident to the work xhich lie was ordered and d i r e c t d  by defendanth 
to do, and also with respect to the manner in which surh work should 
be done SO as to avoid such daugers. The  facts alleged ill the romplaint 
as constituting actionable negligence on the part of defeildants and each 
of them, are set out in the complaint, specifically, wi.h great detail. 
and much particularity. These facts constitute a cause of action upon 
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which defendants are jointly liable to plaintiff; the action is, therefore, 
not removable, upon petition of the nonresident defendant, on the 
ground of its separability as to each defendant. Plaintiff has elected 
to state his cause of action, in his coinplaint against defendants, as 
joint f od - f~asors ;  the allegations of the complaint are controlling upon 
the question as to whether the cause of action is joint or several. ( ' r i sp  
1 ) .  F i b r e  Po., 193 S. C., 77 ,  136 S. E., 238. 

I n  its petition for removal of the action from the State Court to 
the Federal Court, for trial, the Savona Manufacturing Company 
alleges : 

"5. That  the plaintiff has ~vroi~gfnl ly  and fraudulently joined as co- 
defendants with your petitioner, the defendants, Alfred Jepson and 
John T. Stiles, who are immaterial, unnecessary and improper parties 
to this controversy, and that the co~~troversy  is wholly between the 
plaintiff and this petitioi~er, for w11on1 tlie plaintiff was working as an 
employee a t  the time of his  i n ju ry ;  and that this controversy, arid 
every issue of law and fact therei~t  is one solely between citizens of 
different states, to wit, between the plaintiff, a citizen and resident of 
the State of Xor th  Carolina, as hereinbefore stated, and this defendant, 
a citizer~ a d  resident of the State of Xew Jersey, a r d  a i ~ o ~ ~ r e s i d ( ~ r ~ t  
of tlie S ta te  of Korth Carolina." 

Petitioiler further alleges, after setting out the facts in detail, and 
with much particularity, that  "as hereinbefore stated, the plaintiff, at 
the time and on the occasion in questio~~). ,  was not w o r k i ~ ~ g  nr~der  the 
direct orders or instructions either. of the dcfent la~~t  Jepson, or of the 
defendant Stiles, and that neither of them was in ally way responsible 
for  any injury the plaintiff may have received on the occasion ill 
question, and your petitioner avers that the plaintiff has wrongfully 
and fraudulently included in his  complaint allegations of negligence 
against said individual defendants, and has wrongfully and fraudulently 
joined said individual defendants with your petitioner for the sole 
and fraudulent purpose of preventing a removal to the Federal Court 
~vhicli has rightful jurisdiction over this controversy)., and that  this 
controversy call be fully tried out between plair~tiff a ~ t d  this petitiowr 
without the presence of said individual defendants." 

The  principles of law, upon which a motion for the removal of all 
action pending in a State Court, from said court to a Federal Court, 
for trial, upon the ground of a fraudulent joinder of resident defend- 
ants with a nonresident defendant, for the fraudulei~t  purpose of prcb- 
venting such removal, must be allowed or denied by the State Court, 
a re  well settled. Authoritative decisions of this Court, as well as of 
courts of other jurisdictions, both State and Federal, with \vhich our 
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decisions are in full accord, a re  cited a i d  reviewed in the opinion of 
Stacy, C'. J., in  Crisp u.  Fibre Co., supra. I t  is there declared as our 
holding, upon this question : 

"That  hen the motion to remove is made on the ground of a n  alleged 
fraudulent joinder, the petitioner is entitled to have the State Court 
decide the question on the face of the record, taking, for this purpose, 
the allegations of the petition to be true. To warrant  a removal in such 
case, however, the facts alleged in the peti t io~i must lead unerringly to 
the conclusion, or rightly engender a i ~ d  compel the conclusion, as a 
matter of law, aside from the deductions of the pleader, that the joinder 
is a fraudulent oue ill law and made without right. E ove 1 ' .  T a n n i n g  
C'o.. 175 S. C., 584, 96 S. E., 4%" 

Upon the application of this principle to the facts alleged iu the 
petition and also in the complaint, and thus appearing oil the record 
in the installt case, we coilclude that  there was no elror in deilying 
defendant's motion for removal upon its petition in this action. 

We think the facts appearing on the face of the record liereill, 
reatlily distiiiguish the instant caw from C'0.c 1' .  Lutuber C'o., 198 
S. C., 28, 136 S. E., 254, and from J o h n s o n  r .  L~rmbw (lo., 189 N. C., 
11, 126 S. E., 165. ,Ippellant, ill its brief filed in this Court, relies 
uuon both of these cases to sustain its co~~teii t ion that there was error 
in the refusal of the court below to allow its motiou for removal. 

I n  neither of these cases was the foreman, under whose orders thr  
plaintiff therein was required to work, present at the time plaintiff was 
i ~ ~ j u r e d ;  nor did it appear on the face of the record, in c~ither case, that  
the foremail had failed to instruct plaintiff as to the dangers incident 
to his work, or as to the manner of-doing his work so as to avoid such 
tlangers; it  did not appear that  the foreinan had given plaintiff any 
rpecific order with respect to the work which plaintiff was directed by 
him to do. 111  neither of these cases did it appear that  the foreinail 
or vice-principal of the employer owed any duty to the plaintiff, the 
breach of which was the prosinlate cause of his i n j u r i w  It was held 
in those cases that the fact that  plaintiff had joiuetl as a defendant one 
who, up011 the face of the record, was not liable to him, showed that 
ench joinder \\-as fraudulent and nlatle with a fraudujent purpose to 
prevent a removal from t h e  State C'onrt to the Federal Court. 

I11 the instant case, upon the face of the record, the resident de- 
felidants are liable to plaintiff. They failed to 1)rrform duties which 
they owed to him. They o w t l  to hini the duty to instruct him as to 
the dangers incident to the work whir.11 he was required to do a i d  as 
to the manner of tloil~g this xork  so as to avoid thee? tlai~gers. They 
owed to him the duty not to order a i d  direct hiin to work a t  a place 
which they knew was not reaqonahly eafr. They o~vcd him the duty, 
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while he \ \as a t  nork  a t  a place which mould become unsafe, uuder 
certain conditiol~s, to exercise due care to prevent the happening of 
these conditions. I t  appears upo l~  the face of the record that  the breach 
of these duties n a s  the proximate cause of plaintiff's injuries. The  resi- 
dent defeidants, upon the facts appeariilg on the face of the record are 
liable to plaintiff. The fact that they were not present a t  the time of 
the illjury, g i ~ i n g  to plaintiff specific orders with respect to his work, 
does not relieve them of liability. P l a i ~ ~ t i f f  n a s  at work under their 
orders, a t  a place which they knew \\as ilangerous, under conditions 
then existing, which they could h a w  l~revented by the exercise of due 
care for the safety of plaintiff. 

Our  decision in  this caw is sustained by the decision ill Swain I . .  

C ' o o p c m g e  C'o., 189 S. C., 528, 127  S. E., 233. Ijpon the facts appear- 
illg oil the rc~cortl in that case, it  was held that the superilltendent of 
defclidant conipally was liable to plaintiff, and that  there was error 
in tlic r t~fusal  of the motion to remole, upoil the ground of fraudulcwt 

Where all employer is liable to ail einplogec for tlamagcs caused by 
negligence arising from the breach of a nontlelegahle duty, the vice- 
principal of the eniyloyer, under whose orders the employee was a t  work 
at the time he n a s  iiijured, may or may not be personally liable to the 
employee. H i s  liability  nus st be determilled by the facts of the particular 
case. TITe need not now discuss or decide the interesting question a. 
to ~ \ h m  or uilder what circumstances he may be held personally l i a b l ~ .  
ITpoll the facts of the instant case, both the supcri~itendel~t  of and the 
forenla11 in, the factory owned and operated hy defendant, S a r o ~ i a  
Manufacturiiig C'on~pany, are liable to plaintiff. T l i e l ~  was 110 error ill 
refusing the 1notio11 for remox-al. The order affirming the order of the 
clwk and denyii~g appellant's motion is 

.ifirrned. 

( Filed 12 Decnnl~w, 1928.) 

Contracts-Construction and Operation-Conditiol~s. 
Where the 1,laintiff alleges a cwntract for the divisio~~ of 1)rofits to 1w 

derived from the sale of wrtnin real estate ~~rovided a satisfactory 
rale \\-as lnade within twelve months from the date of t11v contract, and 
alleges t11i1t 11r proch~ved ~,urchasrrs for the land, bu t  that none of t l ~ e  
offers \\-a. satirfacto~~y t o  the tlefentlallt, a i ~ d  there is no allegation of 
fr:rwl 01. arbit~%ry refusal t o  sell : Hf,ltl. evitlencr rustwining these ~ O I I -  

rentio~l.: n-as pmlwrlg ll(~n~IIitt.d. 
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APPEAL by plaintiff from M c E l r o y ,  J., at March Term, 1928, of 
HENDERSOX. 

Civil action to recover damages for an alleged breach of the following 
contract : 

"dsheville, N. C., 1 $ April, 1925. 
"This form of contract by and between Gay Green, party of the 

first part, and F. B. Ingle, party of the second part. The party of the 
first part purchased the T. L. Johnson farm containing 150 acres for 
$16,000.00, through the party of the second part with the understand- 
ing that both parties hereto are to share all profits equally above the 
purchase price of $16,000.00, and each party are to bear equally in all 
expense of handling and selling said farm. Provided a satisfactory sale 
can be made within twelre months from date. 

GAY GREEK, 
17. B. IXGLE." 

The proviso, or last sentence, in this contract was inserted by the de- 
fendant in his own handwriting. I t  is conceded that no sale was made 
within the life of the contract, though plaintiff alleges he produced 
purchasers ready, able and willing to buy before the eicpiration of the 
twelve month's period. But none of the offers was satisfactory to the 
defendant. There is no allegation that defendant acted fraudulently or 
arbitrarily in refusing to sell. 

drledge,  Y'aylor & Crowell for plaintiff. 
Al f red  S. Barnard and S h i p m a n  & Arledge for defenaunt .  

I'ER C ~ R I A M .  The record fails to disclose any ground upon which 
plaintiff is entitled to recover against the defendant in the present 
action. 

The judgment of nonsuit was properly entered. 
Affirmed. 

(Filed 12 December, 10'28.) 

1. Appeal and Error-Record-Matters Not Set Out in Record Deemed 
Without Error. 

Matters not set out in tht: record will he deemed to be without error 
on appeal. 

2. Appeal and Error--Review--Burden of Showing Error. 
Tlir burden of showing error on appeal is on the appellant. 
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,IPPEAL by euterer f rom ,IfcElroy, .I., a t  Alugust  Terni,  1928. of 
BTXCOMBE. 

Proceeding of protest under  the  en t ry  laws. 
F r o m  a j u d g n i e ~ ~ t  ill favor  of protester, the eiiterer, or cllailiiant. al l-  

peals, a ss ign i~ ig  errors. 

PEK CI RIAII .  George W. J011e.s made  en t ry  to  certaiii lands ill 
Buncombe C'ounty under  C. S., 7554, alleging the  same t o  be vacant  
and  unappropriated.  Protest  was  filed by W. G. Candler,  act ing 011 

behalf of himself and  as  agent f o r  t h e  heirs  of Loucinda Candler,  under  
('. S., 75j7,  c laiming title to  t h e  n - h o l ~  of the larids covered by the 
entry. 

T h e  n i te re r  offered ill evidence, f o r  the  purpose of attack, two g r a ~ ~ t s  
covering the  land  i n  coi i t~oversy a i d  under  which the  protestants claim 
title thereto. I t  is  alleged tha t  said g ran ts  a re  m i t i  because not regis- 
tered wit l i i l~ tnelve niontlis, the t ime  prescribed i n  each grailt  f o r  it. 
registration. B u t  t h e  g ran ts  a r e  not i l l  the rerord, hence we cannot say 
there was error  ill the  respect imputed. 

.Ippt.llant is required t o  show e r r o r ;  i t  is not presumetl. I H  rp Ros, .  
182 x. C . ,  477, 109 S. E., 365. 

S o  error .  

(F'iled 12 December, 1928.) 

1. Waters and Water Courses--Surface Waters--Rights and Liabilities in 
Regard Thereto. 

\Yliile the uplwv i)roprietor of lands may not dirert tlir surface water 
tlwreon from its natural flow to the damage of the land.: of the lowelS 
l~roprirtor. the latter mag not (lam the water I)acSk IIIMUI the Innili; of t11v 
former to his damage. 

A n  ul)lwr 1)rol)rietor of lands may recower damages against the lower 
proprietor for unlawfully damming the surface flow of water back up011 
his ln11ds to the time he sells and conregs his land to another. and i l l -  

struction so c.onfi~iing the damages is proper. 
3. Same--Requests for Instructions. 

Where temporary damages caused by a xrongful dirersion of the flow 
of surfaw water are  sought in an action, an exception to a rhargc 
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generally correct as to the law arising from the evidence as to the amount 
of damages recoverable will not be sustained when rhe appellant has 
failed to tender prayers for instructions going into more speciflc detail. 

APPEAL by defendant from Harding, J., and a jury, a t  March Special 
Term, 1928, of MECKLENBVRO. N O  error. 

Clyde A. Duck~or t l z  for plaintiff. 
Pharr & Currie for defendant. 

PER CURIAJI. This is an  action for diverting the natural flow of 
surface water by defendant placing dirt in such quant.ties on his land 
that  the water flooded plaintiff's land, damaging his house and land. 
We think the evidence sufficient to be soblnitted to the jury. 

The principle of law is well settled in Porter v. Durham, 74 S. C., 
at  p. 779: "It has been held that  an  owner of lower land, is obliged to 
receive upon it the surface water which falls on adjoining higher land, 
and which naturally flows on the lower land. Of course when the 
xater  reaches his land the lower owner can collect it i n  a ditch a ~ i d  
carry i t  off to a proper outlet so that i t  will not damage him. H e  cannot 
however raise any dyke or barrier by which i t  will be intercepted and 
thrown back on the land of the higher owner. While the higher owner 
is entitled to this service, he cannot artificially increase the natural  
quantity of water, or change its natural manner of flow by collecting 
it in a ditch and discharging i t  upon the servient land a t  a different 
place, or in  a different manner from its natural disch:~rge." Brown 2.. 

R. R., 16.5 X. C., a t  p. 396; Bawlif v. R. R., 168 N. C., 268; Eller I!. 

Greensboro, 190 K. C., a t  p. 720. 
Taking the charge as a whole, and not disconnectedly, we think there 

is no reversible error. The court below charged: " (a)  He (plaintiff) 
would be entitled to recover whatever damage he sustai led to his prop- 
erty brought about by the wrongful acts of the defendant up to the time 
that he sold his property, and I beliere there is evidence tending to show 
that that was sold in 1924. ( b )  I f  there has been a coi tinuance of the 
diversion, ant1 continuance of the flow of dirt from defendant's lot to 
plaintiff's lot siiice plaintiff sold his lot, such damage as has occurred 
s iwe  that time plaintiff would not be entitletl to recover. The court does 
llot intinlate that  anyone has a right to recover for such a damage 
~vliich has occurred since that  time, that is not a matter before the 
court." The charge was clear and plain that ouly tenlporary clamage 
could be recovered. The exception and assignn~ent of error is to the 
charge between a and b, above set out, but taking the entire part  of 
the charge it is not prejndicial. I n  cases of private ownership, when 
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the action is for temporary damage for the continuing or recurrent 
wrong, the recovery can be in  this jurisdiction to the time of the trial. 
Webb u. Chemical Co., 170 N.  C., at  p. 664. Under the facts here, the 
court below correctly confined the damage to the time plaintiff sold the 
property. 

Plaintiff contended that the reasonable cost of repairing the property, 
total spent, was some $800. The jury's verdict was $675.00. The charge 
complained of as to market value was not   re judicial, as it was limited 
to temporary damage: "If you find that the dirt upon his premises 
was placed so as to keep the natural flow of water on plaintiff's land, 
that he had put there artificially. Such damage as was brought about 
by those acts, if you find they were wrongful and no more." 

I n  the contentions the court below fully set forth the matter of 
uliusual and excessive rains, and the evidence in reference to same on 
the part of both plaintiff and defendant. I f  the evidence justified a 
charge on unforeseen or unprecedented rain fall, no prayer was re- 
quested by defendant. Taking the entire charge, we think the prayers 
asked by defendant were practically given, at least so fa r  as the law was 
applicable to the facts. 

I n  the present action, private ownership was involved. An issue in 
such case for permanent damages may be submitted only by consent 
of plaintiff. No  such issue was submitted, nor did the facts justify 
such an issue. Morrow v. Mills, 181 N.  C., 423; Langley v. Hosiery 
Nills ,  194 K. C., 644. As to the right to take private property for 
public purposes, a different rule prevails. Xitchell v. Ahoskie, 190 N.  C., 
235; Eller v. Cheen&oro, supra; Ragun v. I'homasville, ante, at p. 261. 
The distinction is readily observed, ordinarily private property cannot 
be taken for private purposes without the consent of the owner. For 
public purposes it can be taken only after payment of just compensation. 

The action in the court below was tried on the theory of temporary 
damages. We find in the record no prejudicial or reversible error. 

No error. 

STATE v. WII,T,IAM TUTTLE, ERNEST TUTTLE AXD RUFUS MERRITT.  

(Filed 12 December, 1928.) 

Criminal Law-Evidenceweight and Sufficiency. 
A motion for judgment as of nonsuit upon the evidence should b 

granted when the evidence is purely conjectural as to the identity of tht 
defendants tried for a violation of the prohibition statute. 
25-196 
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APPEAL by defendants, William and Eriiest Tuttle from DeaZ, J., 
and a jury, at April Special Term, 10.28, of STOKES. :Rerersed. 

I t t o m e y - G e n e r u l  KI-zimnzitt and  .-lssistunt Afto7.ney-General Mash, for 
fhe  S ta te .  

CV. R e d e  Johnson for defendants ,  TTri1li,~~n uizd E u t d  T u t t l e .  

PER CURIAM. The three defendants were cowicted of violating the 
law against the manufacture, etc., of intoxicating liquors. 

The defendant, Rufus Merritt, v a s  sentenced by the court below and 
did not appeal. The  Tuttles introduced no e~idence  in  the court below, 
and a t  the conclusion of the State's evidence, demurreti to the evidence 
and moved to dismiss the action or for judgment of noni.uit. C. S., 4643. 

The appeal presents the sole question as to the snfficiency of the 
State's evidence to support the verdict. The  evidence was wholly circum- 
stantial. As to the identity of the Tuttles, it was merely suspicion and 
conjecture. 

S f t e r  a thorough and careful examiliation of the evicence, as appears 
in  the  record, we are of the opinion that  i t  is not suficient to support 
the verdict and judgment thereon. The judgment of tke court below is 

Reversed. 

STATE v. HARRISON SHEW 

(Filed 12 December, 1928.) 

C r h h d  Law-Evident-Testimony of Convicts, Accomplices or Co- 
defendants-Reqneste for Instmctions. 

While it is a rule of law that the evidence of a witness who is con- 
fined upon the roads for a criminal offense should be received with 
certain caution, the failure of the judge to so charge the jury will not 
be held for error in the absence of ti request for instructions by the 
appellant to that effect. 

APPEAL by defendant from flchem-k, J. ,  and a jury, at  March Term, 
1928, of WILXES. T A o error. 

Defendant was convicted for receiving a stolen Ford  touring car know- 
ing it to h a r e  been stolen. From the judgment he appealed to the Su- 
preme Court, assigning errors. 

Attorney-General B r u m m i t t  and Assistant Attorney-CfeneraZ Nash for 
the S ta te .  

J .  Hubev t  W h i c k e r  and Tr ive t t e  & Comer  for defen&nt. 
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PER CURIAM. D i d  h i s  H o n o r  e r r  i n  permi t t ing  H a r v e y  Campbell, 
who was serving a t e r m  i n  t h e  State's peni tent iary f o r  stealing automo- 
biles to  test i fy against the  defendant, without  charging t h e  j u r y  t h a t  the  
j u r y  should scrutinize the testimony of said Campbel l?  W e  th ink  not.  

Defendant  asked n o  prayer  on  t h e  subject, i t  i s  ordinari ly  not  in -  
cumbent on  t h e  court  to  charge without  a request. S. v. O'Xeal, 187 
N. C., 22. 

I t  i s  well settled i n  th i s  jurisdiction t h a t  the  uncorroborated testi- 
mony of a n  accomplice should be received wi th  caution, yet  there  i s  n o  
rule of l a w  forbidding a conviction on h i s  evidence alone. S. v. Ashburn, 
187 N. C., a t  p. 728. 

T h e  testimony of W, W. Ashbur11 was positive a s  to the  ownership of 
the  stolen car-"that h e  knew t h a t  this  car  belonged to Miss O r a  L. 
Beam." 

W e  can  find n o  e r ror  i n  t h e  record. 
N o  error. 

STATE v. CLING ASHE. 

(Filed 19 December, 1928.) 

1. Abduction-Elements of a E i m e A d u l t e q - H u s b a n d  a n d  Wife. 
The provisions of C. S., 4225, making i t  a felony for any male person to 

abduct or elope with the wife of another, has as  a n  essential element 
adultery after the elopement. 

8. Abduction-EvidemOB--CirCnmstantial Evidence. 
In  a prosecution under C. S., 4225, for the abduction of another's wife, 

the necessary eleme~lt of adultery may be shown by circumstantial evi- 
dence which satisfies the jury of the defendant's guilt beyond a reasonable 
doubt. 

3. Sam-Nonsuit. 
Evidence tending to show that  the defendant charged with the viola- 

tion of C. s., 4225, knew of the whereabouts of the wife of another after 
she had left her husband, and that  they had dined together a t  a house of 
ill fame, and that they had shut themselves in a room thereof is com- 
petent upon the question of the abduction and of their immoral relations 
and a circumstance to be submitted to the jury. 

4. Sam-Instructions. 
Where the eridence upon the trial of one charged with violating C. S., 

4225, is that the defendant and the married woman met in a bad house, 
i t  is not prejudicial or reversible error for the judge in the statement of 
facts in his instructions to  call i t  a "bad" house or "house of ill fame," 
where this rras not brought to his ti&al&~ a t  the time. 
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5. Trial-Instrnction~bjections and Escel~tions. 
An inadvertent error in the recitation of a fact in evidence by the court 

i n  his charge to the jury should be called to his attention at the time by 
the excepting party. 

L \ ~ ~ ~ ~ ~  by defendant from ilfoo,re, J., a ~ i d  a jury, at (July Term, 1928, 
of HAYWOOD. NO error. 

I t  >vas in evidence, on the part of the State, that the defendant was 
working in the mountains, logging with skidders, for Boice Hardwood 
Company. To carry on his work he had a shanty for his workinen. 
The prosecuting witness, Jesse Haynes, and his wif t  worked for de- 
fendant, Jesse Haynes peeling tan bark and his wife cooking for five or 
six of the workmen and defendant, and was paid by defendant. She rau 
the boarding house for defendant about eight months. Hayilcs and his 
wife had been married nearly four years and had tuo  children. De- 
fendant slept in  the next shanty to defendant a d  his wife; that Jesse 
Haynes and his wife lived together and were getting along all right 
until defendant came and lived in the shanty; that while the hands and 
the husband were away during the day at  their work, defendant n:rr 
seen about the kitchen with Haynes' wife; that defendant gave Hayues' 
mife money, clothes, stockings, etc., at  small cost. Ha,ynes testified: "I 
was not a t  home when my mife left me. I don't know who she left with. 
I had already drawed up an idea where she was; when I heard Cling 
Sshe's car was at  the top of the mountain I knew where the woman was. 
I found her at  Sylva. I took out papers for Mr. h h e .  I withdrew 
those papers. I n  pursuance of my taking out those papws, I had several 
conversations with Cling Ashe. He  told me where mv wife was. He  

,d 

told me if I would withdraw the papers and wouldn't have him prosc- 
cuted he would show me the woman. H e  took me and showed me the 
woman. The first time I went to Sylva I had seen suspicion of wrong that 
had been committed between my wife and Mr. Ashe, but had not seen- 
did not know anything definite. . . . My wife stated to me ill the 
presence of Cling Ashe that she wasn't going to live with me any more. 
When she made that statement Cling said she could stay with him as 
long as she wanted to. . . . Their acts and appe,nance made me 
think they had improper relations. That was all they could talk about: 
they seemed more perfect man and wife than me and her. . . . 1 
was not jealous of my wife. Not a bit. I think she was a virtuous 
woman till the time we took ,the camp. After we took the camp I think 
she lost her virtue. I lived k i th  her eight months aftel. I thought that, 
but I thought I could save my kids and home and gt>t it stopped. I 
thought my wife was having sexual intercourse with this man for eight 
months, and I put up with her. . . . I couldn't say who took her 
to Sylva. I didn't see anybody take her, but Mr. Ashe showed her to 
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me. H e  said, 'You are R danined fool for conling and searchii~g niy house 
after I ran  away with the woman; you ought to know I wouldn't have 
the woman here after running away with her.' Ashe told nie that my 
\\ ife con~e  with him in his car from thr  Boice works to W a y i ~ ~ ~ v i I l t ~ . "  

I t  was in evidence tliat after Haynes' wife left, that defendant visited 
her frequently a t  different placeq; that hc rode arouud ill a car with 
hcr and others. I t  was in evidence that Haynes' wife n a s  an innoccwt 
and virtuous nonian. The mother of Jesse Haynes' wife, Mrs. Joel 
Pressnell, testified: "Sam her ant1 Cling Alshe in the room together prior 
to the time she left. I saw them standing in the kitehcn together. She 
told me she was going to leave." After her daughter left her husband, 
Mrs. Pressnell had a conversation n ith tlefeiltlant: "He saitl I was try- 
ing to lay all the blame on him, and I asked h im what he would do if i t  
was his daughter and some old I I I ~ I I  I\ as to come along and take her off ! 
1 saitl, supposing Joe  Prtssnell TI xs to come and take J i m  Whitehouse's 
wife, what mould he d o ?  I said he ~vould ?x in for shooting his braills 
out. H e  didn't say anything." 

There n-ere other  circumstance^. The defendant's defe~lse was largely 
that lie n a s  a married mail, fifty-eight years old, and tliat he was be- 
friending the young noman, ant1 that lie had never at ally time dollc 
anytliing illconsistent with this attitude. The  wornail herself testified 
along this line, a i d  that  she left her l i u~band  because lie was meau to 
her. Both testified that  there were no improper relations between them. 

The material assignnieilts of error and other necessary ev idenc~  will 
bo set forth in the opinion. 

C I ~ A R ~ ~ < O S ,  J. Defendai~t  was indicted for abduction of Mrs. Jesse 
Hayiies, a married woman, under C. S., 4225, which is as follows: "lf 
any male person shall abduct or elope with the wife of another, he shall 
be guilty of a felony, and upon conviction shall be imprisoned not less 
than one year nor more than tell years : Pmr ided ,  that  the woman, since 
her marriage, has been an  irinocent and virtuous wornail; provided fuv- 
f h r r ,  that 110 conviction shall be had upon tlie unsupported testimony of 
any such married woman." S. 2'. O'Higgins, 178 K. C., 708; 8. v. 
I l o p p e ~ ' ,  186 X .  C., 405. 

One of the essential elen~ents of the offense after tlie elopement is 
adultery. 
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"Evidence of a crime may be circumstantial as we1 as direct. Pros- 
titution is an offense usually committed in  secret, and sxnetimes circum- 
stantial evidence is the only kind that can be obtaine~.  I t  is sufficient 
to show facts and circumstances from which the jury map reasonably 
infer guilt of the parties. S .  v. Eliaison, 91 N. C., 564. From the facts 
and circumstances, i t  is a substantial right that the jury must be satis- 
fied of the guilt of the defendant beyond a reasonable doubt. S. v. Pal- 
more, 189 N.  C., 538." 8. v. Sinodis, 189 N. C., at p. 567; S .  v. Poteet, 
30 N.  C., 23; 15". v. Austin, 108 N. C., 780; S .  v. Chaney, 110 N.  C., 
507. We think the charge of the court below gave defendant the humane 
rule that the jury must be satisfied of his guilt beymd a reasonable 
doubt. 

I t  is competent, as a circumstance, to prove that the persons charged 
with having committed the offense visited places which afforded them an 
opportunity for the commission of the unlawful act, rtnd in such cases 
evidence is admissible to show the reputation of the place. Sut fon  2,. 

State, 124 Ga., 815; 53 S. E., 381; Commonw~alth v. Gray, 129 Mass., 
474; 8. v. Gushing, 86 Vermont, 416, 85 Atl., 770; fl'ilson 21. S f a f e ,  61 
Tex. Cr. App., 628, 136 S. W., 447; Datidso?l, v.  St(zte, 76 Tex. Cr., 
196, 173 S. W., 1037; Wigmore on Evidence (2d ed.), ijec. 78; S p a ~ k s  c. 
State, 59 Ala., 82; State v. Brmnell, 29 Wis., 435; V7hitlock v. Stafe ,  
4 Ind. App., 432, 30 N. E., 934; State v. Price, 115 Mo. App., 6.56, 92 
S. W., 174; Stafe  v. Hendricks, 15 Mont., 194, 39 Pac., 93, 18 Am. St. 
Rep., 665. See Michigan Law Review, December, 1928, page 216. Some 
of the above decisions admit evidence solely of the general reputation of 
the house. 

We think the material exceptions and assignments of error mere to 
evidence obtained by the State from witnesses examined in behalf of 
the State to the effect that the character of Ru th  Owen, at whose house 
the defendant and Mrs. Jesse Haynes visited, was bad, and that the 
general reputation of Ruth Owen's house wa(s bud. That after defend- 
ant was bound over to court he visited Mrs. Jesse Haynes at Ruth 
Owen's house, carrying with him quite a bunch of grcceries; that they 
fixed and had dinner pretty soon. They all ate arounll the table, some 
five to six people. After the dinner, defendant and the Haynes woman 
went into a room. This circumstance was explained by defendant by 
saying "that Ruth Owen (who was Nrs. McElroy), and Mr. McElroy 
himself, who was sick and lying on a bed, were in the room at that 
time." 

The court below, in reciting the evidence, said: "One witness, 3Ir. 
Leatherwood, testified he saw her at Ruth Owen's here in town, which 
has been testified to by the witnesses to be a house of ill fame or bad 
character; that he saw this woman there at Ruth Owen's and saw the 
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defendant, Cling Ashe, go there carrying soruething like pro~is ions  arid 
groceries; that  they had dinner, aiid aftern-ards Cling .\she and the 
woman went off i n  a room and shut the door." Under the facts i n  this 
case. taken in  col~i~ection with the othr-r circuinsta11ces, this circum- 
stance was relevant-the weight was for the jury. 

I t  may be inferred that  "bad" meant "ill fame." If that was not the 
n~eaning as understood a t  the time, ~ rhe i i  the court belon- .so construed it 
to mean "a house of ill fame or had character," the defendant had an 
opportunity to correct the recital of fact, hut did not do so. H e  cannot 
be heard n o r .  5'. u. Gez~rukus. 195 S. C., 642. There was no request to 
limit the eridence. 

Then, again, "bad" is  a general norcl. " l o  t he  bad, to a bad condi- 
tion, implying, variously, illness ( in  a person), a deficit ( in  an account), 
mora l  ~ x i t z ,  etc." UTebster's Dictionary. 

I t  may be noted that  defendant does not make the esceptions and 
assignments of error to the charge in  accordance v i t h  t h ~  rule laid down 
in Rawh c. h p f o n ,  193 N. C. ,  428. 

We think there was sufficient evidence to be submitted to the jury and, 
in the charge, as a n-hole, there v a s  no prejudicial or rel-ersible error. 

N o  error. 

1,. C .  GRUBBS \-. H. A.  LEWIS. 

(Filed 19 December, 19%) 

Master and Servant-Liability of Master for Injuries to Servant-Tools 
and Appliances-Evidence. 

The master is only required to exercise ordinary and reasonable care 
in f~~rnishing his servant reawmblg cafe and witable tools and appli- 
ances with mhicli to perform his dutie.. as may be evidenced by like 
tools and appliances that are known, approved, and in general use, and in 
an action to recover damages caused by an electrically driven sausage ma- 
chine, the admission of evidence of a machine used for the purpose with 
less danger is reversible error in the nbsence of evidence that it was in 
csistencc at the time, or that it wa5 then known, appro~ed. and in gen- 
eral use. 

CIVIL ACTIOS, before Harding, J., at  March Term, 1928, of MECK- 
LEKBTRG. 

The  plaintiff alleged that in March, 1917, while a minor between 
thirteen and fourteen years of age, he was employed to work in  the meat 
market of the defendant. I n  the usual operation of his business the 
defendant used a sausage grinder which was operated by electricity. 
Plaintiff further alleged that  he was directed to use this sausage grinder 
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to grind meat, and, although a minor of tender years, was given no 
instructions as to how to operate said machine; that said machine was 
dangerous and was not provided with necessary guards and protections; 
that in attempting to perform the duties required of him plaintiff put 
his hand in  said machine and was seriously and permanently injured by 
having the fingers and thumb of his right hand cut off. Suit was insti- 
tuted on the 3d day of June, 1926, or some nine years after the injury. 

The defendant denied all allegations of negligence and offered proof 
to support his contentions. 

From judgment upon the ~ e r d i c t  the defendant apptbaled. 

D. E. Henderson and 1'. L. Kirkpatn'clc for  plaintiff. 
H.  F. Seazoell & Son, U.  L. Spence and Mahtning & ~j lanning  for d e -  

f endadant. 

BROQDEN, J. I n  an action for personal injury sustained in operating 
a machine, is it competent to show that there is a srtfer machine for 
doing the same work than the one used by the defendant at the time of 
the injury? 

Upon the cross-examination of the defendant, Lewig, by counsel for 
plaintiff the witness was examined about a meat-grinding machine made 
by the Enterprise Machine Company, which was constructed with a 
higher neck and a smaller passage down the worm. Thereupon the de- 
fendant was asked the following question: "That machine is a much 
safer machine and less inherent to danger than this machine, is it not 2" 
The defendant objected to the question, but the objection was overruled, 
and the defendant excepted. The defendant thereupon answered the 
question, "Yes." On redirect examination the defendant undertook to 
explain his answer by stating that the Enterprise rach ine  was con- 
structed so as to make it impossible for the operator to get his hand in 
the machine. 

There is no allegation in the complaint that the machine used by the 
defendant was not approved and in general use. Furthermore, there 
was no evidence to such effect. The evidence in behalf of the defendant 
tended to show that the machine inflicting the injury upon the plaintiff 
was approved and in  general use. The iule of liability in such cases 
was stated in Marks v. Cotton hfills, 135 N. C., 287, $7 S. E., 432, as 
follows: "The employer does not guarantee the safety of his employees. 
He  is not bound to furnish them an absolutely safe place to work in, but 
is required simply to use reasonable care and prudence in providing 
such a place. H e  is not bound to furnish the best known machinery, 
implements and appliances, but only such as are reasonably fit and safe 
and as are in  general use. H e  meets the requirements of the law if, in 
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the selection of machinery and appliances he uses that degree of care 
which a man of ordinary prudence would use, having regard to his own 
safety, if he were supplying them for his own personal use." 

Again in  Doligny v. Furniture CO., 170 N .  C., 189, 26 S. E., 980, the 
rule is expressed as follows: "It is also the plain duty of the master to 
use all machinery, appliances, tools and materials as have been approved 
and are generally used by those engaged in the same trade or business, 
which will contribute to the employee's safety, and this rule applies to 
all reasonable safeguards against injury to his servant." Lloyd  v. Hanes, 
126 N. C., 359, 35 S. E., 611; I<iger v. Scales Go., 162 S. C., 133, 75 
S. E., 76; Steeley v. Lumber Go., 165 N .  C., 27, 80 S. E., 963. 

The evidence obiected to tended to show that there was in existences a 
machine for grinding meat so constructed as to possess less inherent 
danger to the workman than the machine used by the defendant. How- 
ever, the evidence does not disclose that the machine referred to had 
even been invented at  the time plaintiff was injured, or that it was an 
approved appliance or in general use, or that i t  had eyer been in general 
use for the purpose of grinding meat. 

Under these circumstances the exception of defendant to the evidence 
is sustained. 

There are other exceptions in the record worthy of grave considera- 
tion, but as the case must be tried again it is not deemed expedient to 
discuss them. 

New trial. 

STATE \-. WALTER GIBSON. 

(Filed 19 December, 1928.) 

A s s a ~ l l t A s s a u l t  With Intent to Kill-IntentAMalice-Presumptions- 
Deadly Weapon. 

Upon a trial of one charged with using R deadly weapon i n  inflicting 
a serious injury not resulting in death, C. S., 4214, an instruction that the 
use of such weapon raises H presumption of felonious inteut is reversible 
error, the fact of murderous intent being for the State to prove. 

, ~ P P E A L  by defendant from ; I f o o ~ e ,  J., at July--1ugust Term, 1938, of 
SWAIN. 

Criminal prosecution tried upon an indictment charging the defend- 
ant with a felonious assault upon one Otis Carver, with a deadly weapon, 
to wit, a knife, with intent to kill, and inflicting serious injury, not re- 
sulting in death, contrary to the statute, C. S., 4214, in such cases made 
and provided and against the peace and dignity of the State. 

Verdict : Guilty. 
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Judgment: Imprisonment in the State's prison for a term of not less 
than two, and not more than five, years. 

Defendant appeals, assigning errors. 

Attorney-General Brummitt and .4ssistant Atforneyt7eneral Sash  for 
t h e  State. 

SV. G. Hall, E.  P. Sfilllcell 0 ~ 1 ~ 7  JIciotly tC. JIood?y foo defendant. 

STACY, C. J. I t  is not denied that the defendant cut the prosecuting 
witness mith a knife, but he alleges that this was done 4uring or follon- 
ing a fight in which he was thrown from the back of an automobile a i d  
rendered practically unconscious when his head strnck the concrete 
highway, and that he did not knov vha t  took place for some time there- 
after. 

The court instructed the jury as follo~m : 
"If the State has satisfied you beyond a reasonable doubt that the 

defendant cut the man Carver with a deadly weapon, then the burden 
shifts to the defendant to satisfy you that he did no; know anything 
about this matter; that his mind was addled and that he knew nothing 
about it, he must satisfy you that at  the time he was so unbalanced that 
he didn't know right from wrong, and the fact that he was voluntarily 
drunk and didn't know what he was doing, that would not escuse him. 
. . . I f  you further find that he knew what he was doing, you mould 
return a verdict of guilty. I f  you find beyond a reasonable doubt that 
in the first instance the prosecuting witness was cut n i th  the knife by 
this man, it being either admitted or proved that he cut Carver with a 
knife, that would presume malice on his part and an intent to do i t ;  if 
he struck mith a deadly weapon that presumes malice. I f  you further 
find that he had malice in his heart, then i t  would be your duty to 
convict him." 

This charge forms the h i s  of one of defendant's (exceptive assign- 
ments of error, and it is conceded by the Attorney-General that the 
instruction is erroneous in view of the decisions in S .  v. Simmerson, 191 
S. C., 614, 132 S. E., 596, and S. v. Redditf ,  189 X. C., 176, 126 
S. E., 506. 

The admission or proof of an assault mith a deadly weapon, resulting 
in serious injury, but not in  death, cannot be said, as a matter of law, 
on the present record, to establish a presumption of felonious intent, or 
intent to kill, sufficient to overcome the presumption of mnocence, raised 
by a plea of traverse, and cast upon the defendant the burden of dis- 
proving his guilt. 8. v. 1T'ilbourne, Sf N. c., 529; S. u. Fnlkner, 182 
hT. C. ,  793, 10s S. E., 756. 
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The  case is not like an  indictment for murder, where malice is pre- 
sumed from the deliberate use of a deadly weapon; for there i t  could 
be said that  the defendant intended the consequences of his act, but here 
the intent to kill, if present, was not followed by such grievous conse- 
quences. Hence, i t  cannot be said, as a matter of law, that  the defend- 
ant intended to  kill; his act fell short of that  intention, and no killing 
occurred. The  law will not ordinarily presume a murderous intent 
where no homicide is  committed. This  is  a matter for the State to 
prove. S. v. Allen,  186 S. C., 302, 119 S. E., 504; S. z3. Hill, 181 N. C., 
558, 107 S. E., 140. 

Fo r  the error confessed a new tr ial  must be awarded. and it is so 
ordered. 

New trial. 

HELEN PELTZ v. B. C. BURGESS ET AL. 

(Filed 19 December. 1928.) 

Boundarie&Evidence, Ascertainment, and Establishment-Reputation. 
Where the location of some of the lines and boundaries of lands is 

sought to be established by reputation, the declarations must have their 
origin a t  a time comparatively remote, ante l i t m z  motam, and shoulcl 
attach themselves to some monument of boundary or natural object, or be 
fortified by evidence of occupation and acquiescence tending to give the 
land some fixed and definite location, and the declarant must also have 
been disinterested at the time of making the declarations and dead a t  the 
time they are offered in evidence. 

APPEAL by defendants from Pchenck, J., at  Ju ly  Term, 1928, of 
YAXCEP. New trial. 

R. W. W i l s o n  and Charles Hutchins fo). p l a i d i f .  
TVafso7~, Hudgins ,  W n f s o n  c f  F o u f s  f o r  defendants. 

ADAMS, J. T h e  plaintiff's purpose being to remove a cloud from the 
title to her land she was content with the  submission of one issue, and 
in response thereto the jury found that  she is the owner of the land in 
controversy. Upon the return of the rerdict she was awarded a judg- 
ment from which the defendants appealed. 

Several of the exceptions were taken to the admission of testimony 
relating to the location and the general reputation of lines and corners. 
We have often held that common reputation, to be admissible, should 
have its origin a t  a time comparatively remote, a l ~ ~ a y s  rrufe [item motanz, 
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and should attach itself to some nlonument of bouudary or natural 
object, or be fortified by evidence of occupation and acquiesce~~ce tend- 
ing to give the land some fixed and definite location. ?&o that declara- 
tions as to boundaries are admissible when shown to have been made 
ante  l i f e m  m o t a m ,  the declarant being disinterested at  1 he time they are 
made and dead when they are offered. B ~ O I U L  v. Bztcha~tan ,  194 S. C., 
675; Pace v. McAdeqt, 191 N .  C., 137; C'orbett 2). Hawes, 187 N. C., 
653; T r i p p  v. Lit t le ,  186 N. C., 215; Randolph v. Roberts ,  ibid., 621; 
Hoge v. Lee, 184 N. C., 44. 

I n  the admission of parts of the eridence these rules were not ob- 
serred. I t  became material to establish the McD. Poling line and the 
surreyor was asked if he knew whether n certain tree had been "known 
by reputation as this line." He  answered, "I have dways been told 
that was the line." And in  answer to the question whether this had 
always been claimed by the people of the community he said, "I have 
been told by men who ought to know that that was the line." These 
answers were not responsive to the questions; and furthermore they gave 
the plaintiff the advantage of hearsay evidence which would hare been 
admissible only after the witness had qualified himself +o testify. True, 
he had previously said that there was a yeputation of long standing in 
thc community as to the McD. Young line and that he had known the 
line as long as he could remember. But he did not say whether the 
"reputation" antedated the beginning of the controversy, not of the 
suit ( R o l l i m  v. W i c k e r ,  154 N .  C., 560), and whether its "long stand- 
ing" was sufficiently remote in point of law. I t  was leld in Bland  v. 
Beasley, 140 K. C., 629, that a period of seventeen years was not com- 
paratively remote, and in  H o g e  c. Lee,  supra, that a period of five or 
sis years was insufficient. So i t  will be seen that the evidence excepted 
to was not competent under either rule-that is, the foundation had not 
been laid for its admission as to general reputation or as to the declara- 
tions of persons deceased. 

The same principle applies to the testimony of R. I,. Young. After 
saying that he had no knowledge of any "ancient general reputation" as 
to the location of the old McDowell line, he was permitted to testify that 
there exists a general reputation as to its location and then to designate 
the location. All the requirements preliminary to the admission of this 
evidence were overlooked. 

To all this evidence the defendants excepted, and its admission en- 
titles them to a new trial. The defendants advance other reasons for 
another hearing, but these we need not consider. 

New trial. 
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(Filed 19 Dece~nl~er, 19%. ) 

1. Criminal Law-Evidence-Materialit~ and Competency in General. 
Where evidence of the defeuclant's conlmitment for lunacy is relevant 

upon a trial for a homicide, and he has admitted he was committed for 
lunacy to a State institution, the rule that the State is bouuil by the de- 
fendant's replies to questious as to collnteral matters is not violated 
when within the scope of his admissions. 

2. Evidence--Expert Testimony-Competency of Experts. 
Where a n-itness has testified as n u  expert, x general esceptiou to his 

testimony will not be upheld upou the ground that the court has not ruled 
upon the question of his qualification as au espert, when he has not been 
requested to do so by the objectiug party. 

APPEAL by defeilda~~t from Sink,  Speciul J u d g e ,  at  -1pril Ternl, 192& 
of B~NCOJIBE.  S o  error. 

Attorney-General B r u m m i t  f aud dssistatn t d t forney-General Xash for 
fhe  ,State. 

Robert  R. Reynolds  and 11'. ,4. Sullivan for d e f e n d a d .  

ADAMS, J. The defendant was indicted for the murder of William 
Sumter Carpenter, and was convicted of murder in the second degree. 
He  excepted to the judgment and appealed upon assignments of error. 

The first assignment includes exceptions to questions asked the de- 
fendant in  reference to his previous commitment to the State Hospital 
in Raleigh. H e  admitted that he had been committed to "Dix Hill," 
but denied that he knew anything concerning a paper purporting to be 
the commitment. The fact that in  framing the question the prosecut- 
ing officer read the paper affords no ground for a new trial; the con- 
tents of the paper were not proved or admitted in evidence. As to the 
inquisition of lunacy the defendant answered, "They did not say any- 
thing to me about it." By this cross-examination no material fact was 
elicited which the defendant had not previously admitted, and there 
was no offense against the well-known rule that as to collateral matters 
the State was bound by the defendant's answer. 

Doctor Edwards, a witness for the defendant, was asked on cross- 
examination whether the defendant, when under the influence of liquor, 
mas a violent and dangerous man, but his answer was negative and 
could not have been prejudicial. H e  was then asked the following 
question: "If the jury should find from the evidence that the bullet 
entered the deceased at  or near the waist-band and came out near the 
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groin and went diagonally across through the abdomen, I will ask you 
to state to the jury what in  your opinion was the relative position ot the 
deceased at  the time the wound was made by the pistol?" He answered, 
"Either standing up or bent over, not sitting down." The ground of the 
defendant's exception does not appear in the record, but in the brief i t  
is said to be that the witness had not qualified as an expert. I t  was held 
in Ramsey v. Oil Co., 186 N. C., 739, that an exception of this kind 
cannot be maintained on a general objection to the evidence when the 
facts show that a witness, competent as an expert, is testifying as to 
matters within his experience and training and that a direct finding by 
the court whether he is an expert should be requested. Besides this, the 
evidence, instead of being hostile to the defendant, tendcd to support his 
plea of self-defense. We find no error in the record. 

No error. 

FIRST SECURITY TRUST COMPANY, EXECUTOB OF THE WILL OF J. A. 
LENTZ, DECEASED, V. MRS. BLANCHE I?. LENTZ, MRS. WINNIE LEE 
KEEVER, E. W. LENTZ, FRANK W. LENTZ, FRANCES E. LENTZ, 
JOHN A. LENTZ, JB., AND BLANCHE LENTZ, THE LAST TWO BEING 
MIXORS AND REPRESENTED BY THEIR GUARDIAN, MRS. BLANCHE F. 
LENTZ. 

(Filed 19 December, 1928.) 

1. Wills--Constmction-Action to Construe Wills--Executors and Ad- 
ministratom. 

The executor of a will may apply to the court for an interpretation 
thereof. 

Where an executor has applied to the court to obtain a construction of 
a will with respect to thc value of the parts to be tak1.n by each of the 
beneficiaries, the judgment of the court, unappealed from, is to be con- 
sidered by the court in a subsequent proceeding by the executor to obtain 
information for his guidance. 

3. Executors and AdministratortiAllowance and Payment of Claims-- 
LiabWtiea of Estate. 

A testator may not so dispose of his estate as to avo:.d the payment of 
his debts in accordance with the priorities fixed by statute. C. S., 93. 

4. Wills-Construction-Afterborn Children-Descent amd Distribution. 
A child born after the testator has executed his mil , and who is not 

therein mentioned or provided for, is entitled to such share and propor- 
tion of her father's estate as if he had died intestate. C. S., 4169. 
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5. Executors a n d  Administrato~~s-dllo~vance a n d  Payment  of Claims-- 
Order of Affecting Assets f o r  Payment  of Debts--Wills. 

While the law fixes the p r i m a r ~  liability for the payment of the testa- 
tor's debts upon the per-onal 11ropert.r. the testator may by the terms of 
his will charge specific devises or bequests with the payment of desig- 
nated debts, and exempt hic: per~ona l  property from the primary burden 
of paying such debts. 

6. Same-SpeciAc Bequests a n d  Legacies. 
Where a testntor has devised separate portions of his lands to desig- 

nated children and to his wife in lieu of dower, and his business to cer- 
tain of his children upon condition that they pay the indebtedness that 
may be outstanding against it ,  and also has annesed a like condition to 
the other specific devises and bequests, and it is made to appear that the 
liabilities of the business greatly esceed its assets, equity will charge 
payment of the debts upon the other estate left by the testator, observing 
the intent of the testator in regard to the apportionment to be charged 
against the various interests to bc taken by the other beneficiaries. 

7. Same. 
Where the testator has specifically devised to certain of his children 

designated portions of his estate under certain conditions as  to the pax- 
ment of his debts, and also to his wife a life estate in certain of his 
other lands under like conditions in lieu of dower, and in equity both of 
these estates are  chargeable wit11 debts which would not otherwise be 
paid: Held,  the widow stands on a parity with the others in this class, 
and they are  entitled to equalitr of contribution a s  among themselves, 
which in a proceeding by the executor involving this question, he is not 
required to adjust. 

8. Reference--Consent Reference--Power of Judge  t o  Modify, Set  Aside, 
etc. 

In  passing upon the report of a referee under a consent reference the 
judge has the authority, in the exercise of his supervisory power under 
the statute, to affirm, amend, modify, set aside, make additional Endings, 
or confirm or  disaffirm the report in whole or in part, and on this appeal 
leave is  granted the parties to file additional exceptions if so advised. 

APPEALS b y  plaintiff a n d  defendants, W i n n i e  Lee Keerer ,  E. W., F. A. 
and  Frances  Lentz, f r o m  Finley, J., at M a y  Term,  1928, of CATAWBA. 

Civil act ion brought  b y  F i r s t  Secur i ty  Trust Company,  executor 
under  the will of J o h n  A. Lentz, deceased, against  the de~~isees ,  legatees 
and  af terborn child of t h e  tastator,  who a r e  making  opposing demands 
upon  t h e  plaintiff, to  secure an accounting a n d  f o r  guidance i n  the 
discharge of its duties as said executor. 

J o h n  A.  Lentz, of Ca tawba  County, died 8 April, 1928, leaving a 

last will  a n d  testament in words a n d  figures as follows, t o  w i t :  
"I, J. A. Lentz, of t h e  c i ty  of Hickory,  county of Catawba, a n d  State 

of N o r t h  Carolina, being of sound m i n d  and  memory, d o  make, publish 
and  declare t h e  following as a n d  f o r  my last  will  and testament:  



400 IN T H E  SUPREME COURT. [I96 

"1. My executor hereinafter named, shall as soon as possible after 
my decease, make distribution of my estate, and the payment of all my 
just debts shall be made out of the property and in the manner here- 
inafter designated. 

('2. I give and devise to my daughter, Mrs. Winnie Lee Keever, wife 
of Clarence Keever, the dwelling-house and lot on the corner of Twelfth 
Avenue and Fourteenth Street where she and her husband now reside, 
to have and to hold the same to her and her heirs forever. 

"3. I give and devise to my son, E .  W. Lentz, the dwelling-house and 
lot known as No. 1223 Fourteenth Street, in the city of Hickory, where 
T. T. Hamilton'now lives, to have and to hold the same3 to him, the said 
E .  W. Lentz, his heirs and assigns forever. 

"4. I give and devise to my son, Frank W. Lentz, the dwelling-house 
and lot situate in  the city of Hickory at the corner of Ninth Arenue 
and Twentieth Street, to hare and to hold the same to him the said 
Frank W. Lentz his heirs and assigns fore~yer. And in order to equalize 
the value of the real estate herein devised, I further g i ~ e  and bequeath 
unto my said son, Frank W. Lentz, ten (10) shares of the capital stock 
of the First National Bank, of Hickory, N. C. 

"5. I give and devise to my daughter, Frances E. Le ltz, the dwelling- 
house and lot known as No. 1229 Fourteenth Street, situated at  the 
corner of said street and Thirteenth Avenue, in the city of Hickory, 
to have and to hold the same to her, the said Frances IS. Lentz, and her 
heirs forever. And in order to equalize the value of the real estate 
herein devised, I also give and bequeath to my said daughter, Frances 
E. Lentz, ten (10) shares of the capital stock of the First National 
Bank, of Hickory, N. C. 

"6. I also give and devise to my daughter, Frances E. Lentz and 
my son, Frank W. Lentz, the lot and dwelling-house located in the city 
of Hickory, same being No. 1217 Fourteenth Street, where E. W. Lentz 
now resides, to have and to hold the same to them, their heirs and 
assigns forever. 

"7. To my four children, namely, Mrs. Winnie Lee Keever, E. W. 
Lentz, Frank W. Lentz and Frances E. Lentz, I give, devise and be- 
queath my lumber business, operated in the name of J. A. Lentz, in- 
cluding the real estate in said city of Hickory where located, machinery, 
supplies, equipment, accounts and notes receivable and all property used 
in connection with the operation of said lumber business: Provided, 
however, that all bank notes and debts owing for lumber and supplies, 
or contracted in  the operation of the business aforesaid, which may be 
owing by me at my death, shall be paid by the said :Mrs. Winnie Lee 
Keever, E. W. Lentz, Frank W. Lentz and Frances Lentz, in equal 
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proportions, that is to say, all debts growing out of the business afore- 
said shall be paid by the parties aforesaid. 

"8. I give and bequeath and devise to my wife, Blanche F. Lentz, 
and our son, John A. Lentz, Jr., the use, occupancy and enjoyment of 
our residence property in Hickory, N. C., situated on 20th Street, 
and containing 25 acres, more or less, with all furnishings and equip- 
ment of whatever kind, all outbuildings, stock, etc., for and during the 
term of the natural life of the said Blanche F. Lentz, and after her 
death remainder in fee to the said John A. Lentz, Jr., his heirs and 
assigns forever. However, if the said John A. Lentz, Jr., shall not be 
living at  the time of the death of my wife, and shall leave no issue 
capable of inheriting, then and in  that event, said property shall be 
equally divided among my four children, namely, Winnie Lee Keever, 
E. W. Lentz, Frank W. Lentz and Frances E. Lentz. 

"9. I give and bequeath unto my wife, Blanche F. Lentz, absolutely 
and unqualifiedly, all of my personal property whatsoever and mhere- 
soever situated, other than the 20 shares of stock in the First National 
Bank of Hickory, N. C., bequeathed to Frances E. Lentz and Frank W. 
Lentz, and my interest and holdings in  the lumber business aforesaid 
herein devised and bequeathed to my four children above named. With 
the exception of the 20 shares of stock in the First National Bank and 
my lumber business aforesaid, this bequest to my wife is made abso- 
lutely with the sole provision that she shall pay any and all just debts 
which I may be owing at my death, including funeral expenses, except 
any indebtedness against me in connection with my lumber business 
aforesaid which latter indebtedness shall be paid by the four children 
above named to whom said business is bequeathed and devised. I shall 
leave it to the good judgment of my wife to make any provision neces- 
sary for the proper maintenance and education of our son, John A. 
Lentz, Jr., out of the property herein specifically bequeathed to her. 

"10. A11 the rest and residue of my real estate, wheresoever situated, 
I give and devise to my four children, Winnie Lee Keerer, E. W. 
Lentz and Frank W. Lentz and Frances E. Lentz, share and share alike: 
Provided they shall pay the costs of administration. 

('11. By way of general explanation, the provisions made herein for 
my wife, Blanche F. Lentz, are to be in lieu of dower and distributive 
share of my estate. 

('Any moneys or other property which I may hare heretofore given 
to my several children or may myself give them in my lifetime, are to 
be taken to be gifts and not as advancements, and are not to be ac- 
counted for by them in the distribution of my estate: Provided, how- 
ever, that if my executor should be required to pay any note or other 
obligation upon which I am an endorser or surety for any of my 

26-196 
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children, then such sum or sums so paid shall be charged against the 
account of the child for whom it is paid and shall be taken out of such 
child's interest in the lumber business aforesaid devised and bequeathed 
to them. 

"Should any of my children predecease me, and be not living at my 
death, then the children of any such deceased child of mine shall stand 
in his or her stead and take under the provisions of this will in place 
of such deceased child or children: Provided, however, that if any of 
my children are dead without leaving lineal descendants, the provisions 
herein made for such child or children shall go to nlg other children 
equally. 

''12. I hereby constitute and appoint the First Security Trust Com- 
pany, of Hickory, N. C., my lawful executor to all intents and pur- 
poses, to execute, without bond, this my last will and testament according 
to the true intent and meaning thereof, hereby revoking and declaring 
utterly void all other wills by me heretofore made. Said executor shall 
receire the sum of $750.00 in lieu of commissions, or compensation 
allowed by Iiw, for its services in connection with the settlement of my 
estate same to be paid out of the property herein bequeathed and de- 
vised to Winnie Lee Keever, E .  W. Lentz, Frank W. Lentz and Frances 
E .  Lentz, in equal proportions. 

"In the payment of inheritance taxes, my executor shall pay in such 
manner as such inheritance taxes may be assessed against my wife and 
children and out of such property as I have herein devised and be- 
queathed to them, and in just and equal proportion thereto according 
to the valuation placed thereon by the Inheritance Tax Assessor. I n  
other words, the shares given to my wife and each of m<y children shall 
bear its own proportion of the inheritanw tax assessed against such 
shares. 

"In witness whereof, I, the said J. A. Lentz, do hereunto set my 
hand and seal, this 14 November, 1921. 

"J. A. LENTZ (Seal). 

Witnesses : Jno. W. Bohannon, L. H. Warlick, Jr., W .  Whisnant." 

The testator left him surviving four children by his first marriage, 
to wit, Winnie Lee Keever, E. W. Lentz, F. A. Leni;z and Frances 
Lentz, his widow, Blanche F. Lentz, and two children by his second 
marriage, John A. Lentz, Jr., and little Blanche F. Lentz, who was 
born after the making of her father's will, and the testator died without 
making any provision for her. C. S., 4169. 

On 27 May, 1925, Winnie Lee Keever, E. W., I?. A. and Frances 
Lentz filed with the executor their relinquishment of all claim to the 
"lumber business," under the conditions of the 7th paragraph of the 
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will, and authorized the executor to deal with this property as though 
such paragraph did not appear in the will. 

Thereafter, the executor instituted an action in the Superior Court 
of Catawba County for the purpose of obtaining a construction of the 
will, in which certain questions mere submitted to the court for answer 
and direction, and at the September Term, 1926, judgment was ren- 
dered therein, from which no appeal lras taken, which provides, in 
substance, as follows : 

"First: That Mrs. Winnie Lee Keever, E. W. Lentz, Frank W. Lentz, 
and Frances E. Lentz, under articles two, three, four and five of the 
will of John 8. Lentz, deceased, take the property therein devised or 
bequeathed, both real and personal, free and discharged from all in- 
debtedness, except and so far  as the same may be necessary to pay any 
debts of the deceased not otherwise provided for. 

"Second: That Frances E. Lentz and Frank W. Lentz take the prop- 
erty described in article six of the will, except and so far as the same 
may be necessary and required to pay any debts of the deceased not 
otherwise provided for. 

"Third: That Mrs. Winnie Lee Keever, E. W. Lentz, Frank W. 
Lentz and Frances E. Lentz, under article seven of the will take the 
property therein described, provided they pay all indebtedness incurred 
on account of the operation of the lumber business. I n  case they refuse 
to comply with the condition expressed in said article, then all the 
property described in said article, both real and personal, remains to be 
disposed of and the indebtedness incurred in the operation of the lumber 
business is to be discharged as though the deceased died intestate. 

"Fourth: That Mrs. Blanche F. Lentz, widow of the testator, takes a 
life estate in the real estate described in article eight of the will with 
remainder in fee to John A. Lentz, Jr., on condition he be living at  
the death of Mrs. Blanche F. Lentz. 

('Fifth: Mrs. Blanche F. Lentz under article nine takes all personal 
property belonging to  the deceased at the time of his death except the 
twenty shares of bank stock and the personal property belonging to and 
used in connection with the lumber business, provided she pays all debts 
existing at  the time of the death of the deceased including funeral 
expenses except debts incurred in the operation of the lumber business. 
If she refuses to comply with the condition expressed in said article, 
then and in that event, all such personal property remains to be disposed 
of and all such debts remain to be discharged as though the deceased 
died intestate. 

'(Sixth: Under article ten of the will, the four children of the first 
marriage, i. e., Winnie Lee Keever, E. W. Lentz, Frank W. Lentz, and 
Frances E. Lentz, take all the real estate not described i n  former 
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articles of the will provided they pay the costs of administration, but 
they take it q d y  if not required to be sold for payment of debts of the 
estate or such remainder as may not be necessary to be sold and pro- 
ceeds used in payment of debts of the estate and upon payment by 
them of the costs of administration.'' 

This present action was instituted 28 January, 1927, for the purpose 
of ascertaining the values of the respective legacies and devises and for 
an accounting, separating the debts of the "lumber business'' from 
others of the estate. The liabilities of the lumber business exceeded its 
assets by more than $15,000. The testator disposed of his entire estate 
without making adequate provision for the payment of his debts. 

A reference was ordered and the matter heard by Ron. S. J. Ervin, 
who found the facts and reported the same, togethel with his con- 
clusions of law, to the court. Upon exceptions duly filcd to the report 
of the referee, the same was modified and affirmed, from which appeals, 
as above noted, hare been prosecuted. 

EI. G. Stephens and E. B. Cline for plaintiff. 
W .  B. Council and Mark Squires for defendants, E. IV. Lentz, 

Frances Lentz, Winnie Lee Keever and Frad  Lenfz, appellanfs. 
Self & Bagby and Bailey Patrick for defendants, Mrs. Blanche Lentz, 

John A. Lenfz, JY., and Blanche Lenfz, appellees. 

STACY, C. J. ,  after stating the case: The right of the plaintiff to bring 
this action and to seek the advice of the Court on an existing state of 
facts, upon which a decree or some direction in the nature of a decree 
may be founded, is supported by a number of decisions, notably Balsley 
c. Babley, 116 PI'. C., 472, 21 S. E., 954, Tyson 1 % .  Tyson, 100 N.  C., 
360, 6 S. E., 707;  Little v. Thorne,  93 S. C., 69, and Tnyloe 7%. Bond, 
45 N .  C., 5. 

I t  may be observed in limine that with the exception of the homestead 
right and the rights of a widow, which generally are superior to the 
rights of creditors, the debts of a decedent must be paid, if he leave 
anything with which to pay them, and if his estate be not sufficient to 
pay his debts in full, then they are to be paid in classes, with those of 
the last class, if and when reached, sharing ratably in what is left. 
C. S., 93; Murchison z. Williams, 71 K. C., 135. But he has nothing 
to give away until his debts have been paid or his obligations have 
been fulfilled. Equity, which delighteth in equality, as well as the law, 
which commands the right, requires that a man shall be just before he 
is generous, for generosity ceases to be a virtue when inciulged in at  the 
expense of creditors. 
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I n  considering the will now under review, regard should be had to 
the construction heretofore placed upon it by the Superior Court of 
Catawba County as appears from the judgment entered at  the Sep- 
tember Term, 1926, to which no exception was taken, and from which 
no appeal was prosecuted. 

Preliminarily, it should be stated that little Blanche F. Lentz, the 
child born after the making of her father's will, and whose father died 
without making any provision for her, is entitled to such share and 
proportion of her father's estate as if he had died intestate. C. S., 4169; 
Chr i s t ian  p .  C'arfer,  193 N. C., 537, 137 S. E., 596; Sorrell  v. Sorrell, 
193 N .  C., 439, 137 S. E., 306. This is conceded on all hands. 

With respect to the order of affecting assets, or the priority of their 
application, the general rule is, that in the absence of any controlling 
direction by the decedent to the contrary, the personal estate is primarily 
liable for the payinent of the debts of the deceased. X o s r l ~ y  v. Xoser'ey,  
192 S. C., 243, 134 S. E., 645; P a t e  1 . .  Oliver ,  104 S. C., 458, 10 S. E., 
709; X u ~ . c h i s o n  2).  Tr'illiawts, t l  S. C., 135; R o b a d s  2.. I l 'or fham,  
1 7  N .  C., 178. Nest in order usually come estates devised for the pay- 
ment of debts. Then estates descended or undevised. And lastly estates 
specifically devised, subject to, or generally charged with the payment 
of debts. Gulton 1,. A a n c o c k ,  2 .Itkyns, 428; Donne  v. L e u i s ,  2 Brown's 
C. C., 256; H i n f o n  c. It 'hitehzust,  68 N .  C., 318; G r a h a m  v. Little, 
40 N. C., 407; S h a w  I ? .  i l IcBride,  56 N. C., 173; K n i g h f  I ? .  K n i g h t ,  
59 X. C., 134; University v. Rorden ,  132 11'. C., 477. I t  should be 
observed, liowever, that while the personal estate is originally liable, yet 
the testator may exempt it, in whole or ill part, by express words or 
manifest intention, from the payment of all or a part of his debts. 
W e b b  L,. Jomes, 2 Brown's Cha. Rep., 60. 

Here, the testator has charged his "lumber business" with the pay- 
mtwt of the debts arising from such business, ill ease of his personal 
estate, and in definite and unequirocal language he undertakes to ex- 
onerate his personal property from the payment of any debts arising 
from the operation of the lumber businas; but he specifically charges 
his personal estate, bequeathed to his wife in item 9 of the will, with 
any and all debts existent at the time of his death, and funeral expenses, 
except indebtedness contracted in connection with the lumber business, 
while in item ten the cost of administration is specifically charged 
against the residuary devise. Hence, the personal property must be held 
exempt from the primary burden of paying the debts of the lumber 
business. This is in accordance with the judgment of the Superior Court 
of Catawba County entered at the September Term, 1926. 

But as the liabilities of the lumber business exceed the assets of said 
business to the extent of something more than $15,000, and the record 
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shows other debts not yet paid, with no adequate provision made for 
their payment, the question presented for decision is, what property 
shall next be taken to pay these debts? Sgain, attention is directed to 
the fact that in seeking to ascertain the intention of the testator. re- - 
gard must be had to the construction heretofore placec! upon the will 
by the Superior Court of Catawba County, to which no exception was 
taken and from which no appeal was prosecuted. 

I f ,  after following the ruleabove stated, it should become necessary to 
resort to the fourth-class, or to the estates specifically devised, including 
the property bequeathed to the widow in lieu of dower, we think the 
devisees in this class and the widow who, by reason of the peculiar pro- 
visions of the will, as heretofore construed by the Superior Court of 
Catawba County, seems to stand on a parity with them; are entitled to 
equality of contribution as among themselves. Murchison v. Williams, 
supra. But the executor is not required to adjust the question of con- 
tribution as among the devisees in  the fourth-class and the widow who 
stands on a parity with them. I t  may proceed in the most expeditious 
and judicious manner for the settlement of the estate, having regard, 
of course, for the order of affecting assets, or the priority of their appli- 
cation, and leave the devisees of the fourth-class and the widow to 
settle their differences among themselves. Bruton v. V c R a e ,  125 R. C., 
206. 34 S. E.. 397. 

This course seems not to hare been followe,d in  the court below, hence 
the judgment will be vacated and the cause remanded f ~ r  further pro- 
ceedings, not inconsistent with this opinion and as the further rights of 
the parties may require. 

Leave will be granted the parties to file additional exceptions to the 
report of the referee, if so advised, or the matter may be heard and 
determined on the exceptions already filed. 

I n  view of the position taken by some of the parties that the judge 
was without authority to change the report of the r e f e r e e t h e  refer- 
ence being by consent-it is sufficient to say that, in a consent reference, 
as well as in a compulsory one, upon exceptions duly iiled, the judge 
of the Superior Court, in  the exercise of his supervisory power and 
under the statute, may affirm, amend, modify, set aside, make additional 
findings and confirm, in whole or in part, or disaffirm, i,he report of a 
referee. Contracting Co. v. Power CO., 195 N. C., 649, 143 S. E., 241; 
-l.lills v. Realty Co., ante, 223, 145 S. E., 26. 

Error and remanded. 
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FIRST SECURITY TRUST COMPANY, EXECUTOB OF THE WILL OF J. A. 
LENTZ, DECEASED, V. MRS. BLANCHE F. LENTZ, MRS. WINNIE LEE 
KEEVER AND HER HUSBAND, CLARENCE ICEEVER, E. W. LENTZ AND 

WIFE, BLOSSOM LENTZ, FRANK A. LENTZ ASD WIFE, ANNIE LENTZ, 
FRANCES E. LENTZ, JOHS A. LENTZ, JR., A K D  BLANCHE LENTZ, 
THE LAST TWO BEING MINORS ASD REPRESENTED BY THEIR GUARDIAN, 
MRS. BLANCHE F. LENTZ. 

(Filed 19 December, 1928.) 

For Digest see Tt'fist Go. v. Lentz, ante, 398. 

APPEAL by plaintiff from Finley, J., at May Term, 1928, of CATAWBA. 
Special proceedings instituted by First Security Trust Company 

executor under the will of John A. Lentz, deceased, against the devisees, 
legatees and afterborn child of the testator, to sell certain real and 
personal property to make assets for the payment of the debts of the 
decedent. 

From a judgment declining to order a sale of some of the personal 
property, and directing the executor how to proceed, the plaintiff 
appeals, assigning errors as to said order and directions. 

H.  G. StepJzens and E. B .  Cline for plaintif. 
Self & Bagby and Bailey Patrick for defendants, Nrs.  Blanche F .  

Lentz, John A. Lentz, Jr., and Blanche Lantz. 
11'. B .  Council1 and Nark Squires for defendants, Winnie Lee Keecer, 

E. W. Lentz. et al. 

STACY, C. J. This is a companion case to another case between the 
same parties, just decided, and is controlled by what was said in that 
case. 

The rule respecting the order of affecting assets, or the priority of 
their application under the provisions of the mill as announced in  the 
first case, seems not to have been followed in  the court below, hence the 
present proceedings will be remanded for further action, not inconsistent 
with the opinion rendered in the other case. 

The executor is entitled to proceed in the most expeditious and judi- 
cious manner for the settlement of the estate, observing, of course, the 
order of affecting assets, or the priority of their application, but i t  is not 
required to await the adjustment of ratable contribution among those 
standing on a parity in this respect. 

Error and remanded. 
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E. D. STEELE v. METROPOLITAN LIFE INSURANCE COMPANY 
OF NEW PORK. 

(Filed 19 December, 1928.) 

Insaranc+Life Insurance--Proof of Death-Presumlption of Death 
After Seven Years Absence. 

The common-law presumption of death of a person who has disap- 
peared and not been heard from for seven years, under certain conditions, 
applies to a policy of insurance issued upon a person's life, and when he 
has validly assigned the policy for the payment of a debt, the person to 
whom it has been assigned may upon the necessary proof legally estab- 
lished, recover the amount of the policy from the insurance company, and 
an order requiring him to give a bond for the protect:ion of the com- 
pany paying the policy in the event the insured should still be alive, is 
erroneous. Spvinger v .  Shavmder ,  116 N. C. ,  12, based u:pon the right of 
an administrator to sell lands to pay decedent's debts, cited and dis- 
tinguished. 

Same. 
The common-law doctrine of presumptive death becomes a part of a 

contract of life insurance as  if therein written. 
Death-Evidence of Death-Presumption of Death After Seven Yara  

A b s e n c ~ u e a t i o n s  for Jury. 
Sufficient evidence of presumptive death under the cornmon law takes 

the question of the death to the jury in rebuttal of the presumption that 
the person is yet alive. 

Sctme--Common Law. 
The doctrine of the common law as to presumptive death is not re- 

pealed or affected by statute, and obtains in our courts. C. S., 970. 

APPEAL by plaintiff from Stack, J., and a jury, a t  J u n e  Term, 1928, 
of GUILFORD. Reversed. 

This was an  action brought by plaintiff against defendant, on 27 
September, 1926, to recover on a policy of insurance. John  M. Harrel l  
had a 10-year term policy in the sum of $2,500 on his  life in defend- 
ant's company. F o r  value i t  was transferred to plaintiff and assented 
to by defendant, on 5 February, 1913. T h e  policy was ismed 13 Novem- 
ber, 1912, the annual  premium being $27.25. I t  was renewed 13  Novem- 
ber, 1922, the annual premium being $34.88. 

T h e  following allegations of plaintiff are admitted by defendant: 
"That said policy of insurance carries the privilege of renewal or 
extension under certain conditions, all of which have been complied with. 
That  on 9 November, 1922, the said policy was renewed for the further 
term of ten years from 13  November, 1922, to 13  November, 1932, by 
agreement between the interested parties, including this plaintiff, sub- 
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ject to all its conditions, agreements and provisions, except that the 
insured should in each and every year during said term pay a premium 
of $34.48. That all premiums which have matured and become payable 
by the terms of said ~ o l i c y  have, in accordance with the terms thereof 
been paid." 

I t  is alleged by plaintiff that for more than seven years before bring- 
ing this action John M. Harrell had left his home in High Point, 
N. C., and had gone to Gainesrille, Fla., stayed there a short while, and 
has never been heard of since. Diligent search and inquiry have been 
made for him by his relatives and friends in North Carolina and also 
by his friends in Gainesrille, Fla. No communication has ever come 
from him to his family and friends or anyone else. That "this plaintiff 
verily believes that the said Harrell is in fact dead, as well as pre- 
sumptively dead from his long absence without news from him. That 
prior to the bringing of this action this plaintiff made proof of the 
death in fact or presumptive death on account of the matters and 
things hereinbefore set out of the said Harrell and demanded payment 
of the said $2,500, according to the terms of said policy, on account of 
the matters and things hereinbefore set out; that payment was refused 
by the defendant." 

Defendant denied that Harrell was dead and demanded strict proof, 
and contends that he has been heard from in the last seven years. The 
defendant introduced no testimony, but the defendant, on cross-examina- 
tion, elicited from plaintiff's witnesses evidence tending to show that 
the said John M. Harrell mas seen by his nephew, J. C. Reitzel, in 
Norfolk, Va., in 1919, and that at the time he was an officer in the 
United States Savy, going under an assumed name, and that it had 
been reported to friends and relatives that he was in California, Cuba 
and South America. That he got into financial difficulties in High Point 
and also in Gainesville, Fla. 

I t  was in evidence that Harrell owed plaintiff more than the face 
amount of the policy. 

The issues submitted to the jury and their answers thereto, were as 
follows : 

"1. Was the insured, John M. Harrell, dead at the date of bringing 
this action Z Answer : Yes. 

"2. Did the said John M. Harrell assign the policy sued on in this 
action to E. D. Steele, the plaintiff, as alleged in the complaint? 
Answer : Yes. 

"3. Does the indebtedness of the said John M. Harrell to the said 
E. D. Steele amount to as much as the face amount of said policy? 
Answer : Yes." 
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The evidence introduced by plaintiff was sufficient to be submitted 
to the jury on the issues. 

The  judgment in the court below is as follows: "011 wotion of King, 
Sapp  and King, attorneys for plaintiff, it is ordcretl, mljndged and dc- 
creod by the court that  the plaintiff, E. 1). Steelc, h a w  and recover of 
the defendant, Netropolitan Life Insurance Co., of X e v  Tork,  the e u n ~  
of $2,500, the face of the policy sued 011, together with interest thereon 
from 28 September, 1926, till paid, together with the costs of the actioil 
to be taxed by the clerk. N o  execution to issue until p1:lintiff files bond 
in the sum of $3,000, with sufficient surety to iiideninify tlefendmit 
against loss in event John M. Harrell  is in fact living." 

Plaintiff excepted and assigned error to the follow~ng par t  of thc 
judgment: "No execution to issue until plciintiff files Eond in the suni 
of $3,000, with sufficient surety to indrilliii?'g defendni~t against loss ill 
event John N. Harrel l  is in fact liring." 

K i n g ,  Kapp  cC. Kijly for p la in t  if.?. 
B r o o k s ,  P a r k e r ,  h'mitl1 St W h a r f o n  for t l ( ~ f e n d a n t  

C'LARKSOX, J. H a s  the court the power to require  lain in tiff, who is 
assignee of a life insurance term policy, fo yiae bond f o ~  , d u r n  of m o n e y  
awarded  b y  verd ic t  of a jury, to wit, amount of policy which is less 
than amount due the plaintiff by insured, on allegation ancl proof of 
absence of insured for more than seven -pals without bting heard froni 
by those who would be espected to hear if insured ~ w r e  living? We 
think not. 

The  policy issued is a ten-year reiiewable term policy. I t  was issued 
on 13 November, 1912, ancl rene~red on 12 9ovember, 19.22. 

Defendant contends that  the case prrsents a new question in  this 
jurisdiction, and cites as an analogous case Spr iugo i  I * .  S h a r e t d e r . ,  
116 S. C., 12-rehearing Spr iugc ' r  1 % .  S h a v ~ u d e r ,  118 X. (-(., 33. The 
.+'pru1gcr ( a s ?  is bottonletl 011 a statute (C. S., 74) : "W1 ell the personal 
 state of a t l c c d e n t  is insufficient to pay all of his debts . . . to 
.cell the real property for the payment of the debts of such decedent." .. I l ia t  case, and the authorities relied on, are to the effect that  the 
jurisdiction acquired is  to deal with the estates of dead meti .  The C'ourt 
in that  case (116 S. C., 12 ) )  quoting healdnote, held: "The appoint- 
inelit of an adniinistrator upon the estate of a living inan is void for 
all purposes, and everythii~g that is founded upon it is a nullity, bc- 
cause there was no jurisdiction to appoint. (Qucrrc, .,rhether an atl- 
ministration granted, not upon false information as to a person's death. 
but upon a presumption of law arising from his absence without being 
heard from for sel-en years, does not make the acts of the administra- 
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tion valid." I n  the body of the opinion it is said (a t  p. 18) : "Should 
a case be presented where administration has been granted not upon 
false information of a person's death but upon a presumption of law 
arising from his absence without being heard from for seven years, 
a different question might be presented." The present action is one at 
law based on the contract. 

Gelieral laws of a State in forbe at the time of execution and per- 
formance of contract become part thereof. R y a n  r .  Reynolds ,  190 
S. C., 563; H u g h e s  v. Lassiter,  193, X. C., at p. 657. 

As a party consents to bind himself, so shall he be bound. Ideal  
R?.ick Co. v. Gentry ,  191 N .  C., 640. 

C. S., 970, is as follows: "911 such parts of the common law as mere 
heretofore in force and use within this State, or so much of the com- 
mon law as is not destructive of, or repugnant to, or inconsistent with, 
the freedom and independence of this State and the form of govern- 
ment therein established, and which had not been otherwise provided 
for in whole or in part, not abrogated, repealed or become obsolete, are 
hereby declared to be in full force within this State." Jones on Evi- 
dence (2d ed.), part of sec. 61, is as follows: " P w s u m p f i o n s  of d e a f h  
after. seven, years absence. As the courts had to resort to the presump- 
tion of the continuance of life, in the absence of direct proof of life or 
death, in order to settle important rights which were often involved, i t  
became equally necessary to adopt some counter presumption in classes 
of cases where the death of the person would in the ordinary course 
of events seem more probable than the continuance of life. Accordingly 
in analogy to certain English statutes the courts adopted the rule that 
'A person shown not to have been heard of for seven years by those 
(if any) who, if he had been alive, would naturally have heard of him, 
is presun~ed to be dead, unless the circumstances of the case are such 
as to account for his not being heard of without assuming his death."' 
17 C. J., pp. 1166-67; secs. 5 and 6 ;  Sizer  v. Se~ ,ers ,  165 S. C., 500; 
Beard v. Sowereign Lodge, 184 N. C., at  p. 157. 

Cooky's Briefs on Insurance (2d ed.), Vol. 6 (1928)) p. 5167-8, says: 
"In the case of the disappearance of the insured, the proof of death 
must rest on either circumstantial evidence or presumption. Death can- 
not be inferred from the mere fact of disappearance, but all the facts 
and circumstailces connected therewith must be considered ( F i d e l i t y  
i l lut .  Life d s s ' n  v.  X e t t l e r ,  185 U. S., 308, 21 S. Ct., 662, 46 L. Ed., 
922)) and while the plaintiff is not bound to prove conclusively that 
thr, i~isured is dead, he is bound to produce such evidence as would 
fairly lead to such presumption ( i l lodern W o o d m e n  11. Gerdom, 77 
Kan., 401, 94 P., 788). . . . (p. 5169.) T h e  common-la~rl p e s u m p -  
t ion  of deaf11 o f f e r  a n  absence of seuen years, during which the person 
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has not  beell seen or  heard f rom,  is appl ied in t h e  case of a disappear- 
ance of an insured. (Italics ours.) R e t d r i c L  v. G r a n d  Loclye A .  0. 
U .  Mr., 8 Ky., Law Rep., 149;  M u t u a l  Hen. L i f e  ( '0 .  r .  +lIavtiu,  55 S .  W., 
694; 10s  Ky., 11; H a ~ ~ c o c h .  2). i l l he~ . i ca i~  L i f e  I w .  C'o.. 62 No., 26; 
S u p r e m e  ( 'omrnant le ,y  of Ortlev of k n i g h t s  of Cfoltler~ R u l ~  P .  Euerd ing ,  
20 Ohio Cir. Ct. R., 689, 11 0. C. I)., 419; R e y x o l d s  r .  .\.orfh Amel.ican 
l,Tnion, 204 111. ,ipp., 316; S h a n k  v.l-k!odern lTrOO/hl~il ,  213 111. -%pp., 
306; Seidenli-ruizz r .  b f~rprerne L o ~ ~ P ,  l i ~ l i ~ l r t s  ant1 Lotli~.\ o f  l ior~oo, .  
(Mo. Bpp.) ,  199 S. IT., 451. . . . (11. 5170.) The presumption as 
to the fact of death arising from the absence of thc insured does not, 
llo~rever, carry n i t h  it any presumptioll as  to tlie tinic of death. That  
branch of the qurstioll must rest 011 proof." Ingranz i t .  X e f r o p o l i t a , ~  
L i f e  I n s .  C'o., 37  Ga. .\pp. Rep., 206, 130 S. E., 363. Lrrcis v. Lewis ,  
185 S. C., j. 

The presumptioil of death after scvell years nbse~lce of one who has 
disappeared and has liot bee11 heard f r o ~ n ,  after diligent search and 
inquiry, in reasou and by authorities, applies to those o.ho are insured. 
The presumption of seveu xears has long been the common law, which 
obtains in this jurisdiction. The  coutract of i ~ ~ s u r a l ~ c :  is interpreted 
in reference to existing laws p e r t i n e ~ ~ t  to the ~ubjec.1. The laws ill 
force become a part  of the contract as  if they were expressly ineorpor- 
ated. The  issue found by the jury is  that  the insured  as dead a t  the 
date of the bringing of this actioll. By the verdict of the jury it was 
established that  the insured is  in fact dead so f a r  as tlle rights of the 
parties are concerned. The court below had 110 power to impose on 
plaintiff the giving of bond, as  set forth in the judgmlwt. 

Fo r  the reasons given that  par t  of tlie judgment appealctl from by 
plaintiff is  

Rerersed. 
- 

IY. 1,. PEACOCK v. CITY O F  GREESSBOHO. 

(Filed 19 December, 1028.) 

1 .  Municipal Corporations-Public Improvements-Danl.ages-Xotice of 
Claim. 
h valid charter 11rorisio11 of ;I city t h t  I I ~  ilctioil for lamages shiill br 

instituted against it unlecs within a i ~  xnonths after the damage notice 
\hall be give11 iu writing to the municipal authoritkc: of tlie date and 
place ant1 the amount of (lamages claimed, is substantially complied with 
if :I notice is filed which puts tlle municipality upon nc tice of the char- 
acter. ~~ lnce ,  and time of the injury, and the amount of damages claimed. 
and is qutticient to appriw it o f  the nnture and c11arnq.ter of the (lam- 
: I ~ W  sought i n  the action. 
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2. Sam-Time of Accrual of Cause of Action. 
\\'here there is a valid provision in the charter of a municipality re- 

quiring written notice of a claim of damages for an injury within six 
months from the time of the wcllrrence of the injury, the required notice 
given within six months from the time of the first appreciable or sub- 
stantial injury is a compliance with the provision ns to the time of notice. 

3. Sam-Permanent and Temporary Damages. 
Where damages are claimed against the city fcr poncling water bacli 

upon lands abutting a stream, and the case is tried upon the theory that 
n smaller or meter dam, erected subsequently to a larger dam, mas the 
cause of the injury in suit, and by consent this meter dam is ordered to 
I)e removed by the court: Ifr7d. ;I new trial will he ordered on appeal 
wlien it tlocs nut nl)pcar with sufficient certainty whether the jury, under 
the evidence and  instruction^, have ezc.lntled thr award of permanent 
tlarnages from the verdict. 

.IPPEAI, by defendant from JIrRae, Special Judge,  at  Februarx- 
Xarcli Term, 1928, of GTILSORD. S e w  trial. 

-Iction to recowr damages, caused by the poriding of water on plain- 
tiffs lalrtl, by rnealls of a dam erected by defendant in and across a 
stream, kno~vn as Reedy Fork. Plaintiff's land abuts on said stream. 

1)efentlant is a il~unicipal corporation and owns lands also abutting 
on Reedy Fork, below the land of the plaintiff. Defendant acquired ant1 
holds said lanil as a source of its na t e r  slipply. Fo r  the purposes of 
increasing its TT-ater supply, and for other purposes, i t  has constructed 
dams on its lalids in and across Reedy Fork. 

The  issues submitted to the jury IT-ere answered as follows: 
"1. Did the plaintiff give notice to the defendant of his claim within 

six months from the time when the first substantial injury to his said 
property n.as sustained, as alleged in the complaint? Answer: Yes. 

"2. I s  the plaintiff, W. L. Peacock, the owner of the land described 
in the complaint ? Answer : Yes. 

"3. H a s  the defendant, the city of Greensboro, appropriated for 
public use the plaintiff's property in whole or i n  part, without due 
compellsation, as alleged ill the complaint? Alrswer : Yes. 

"4. What sum, if any, is the plaintiff entitled to recoyer of the de- 
fendant as compelisation for such appropriation of said plaintiff's prop- 
erty for the uses and ill the manuer alleged in the complaint? Answer: 
$2,500." 

The  judgn le~~ t  rtwlered on the ~ e r d i c t  includes a clause in words as 
follows : 

"And by coiiseiit of counsel representing the plaintiff and defendant, 
it is ordered that defendant remore the obstruction in Reedy Fork, 
known as the meter dam. located just east of Reedy Fork bridge on the 
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highway leading from Greensboro to Summerfield, the said obstruction 
to be removed within sixty days from the end of this term." 

From judgment that plaintiff recover of defendant the sum of 
$2,500, and costs, defendant appealed to the Supreme Court. 

iidams & Aclams and Frazier & Frazier for 
Andrew Joyner, Jr., Roberf X o s ~ l e y  and A. Wayland Cooke f o ~  

clef endant. 

CONKOR, J. Defendant first contends that there was error in the 
refusal of its motion for judgment as of nonsuit (C. S., 567), for that, 

1. The notice of plaintiff's claim for damages, filed with defendant, 
as required hy a provision in defendant's charter, was not sufficient in 
form and substance, to constitute compliance with said provision, 

2. I f  the notice of claim was sufficient in form and substance, it was 
not filed within the time required by said provision. 

Section 82, chapter 37, Private Laws of North Carolina, 1923, which 
is the charter of the city of Greensboro. is as follows: 

"Section 82. That no action for damages against said city of any 
character whatever, to either person or property, shall be instituted 
against said city unless, within six months after the happening or 
infliction of the injury complained of, the complainant, his executors, 
or administrators, shall have given notice in writing to the council 
of such injury, stating in such notice the date and place of happening 
or infliction of such injury and the amount of damaged claimed there- 
for;  but this shall not prevent any time of limitation prescribed by 
law from commencing to run at  the date of the happening or in- 
fliction of such injuries, or in any manner interfere with its running." 

Applying the principle upon which Graham v. Charlofte, 186 N. C., 
649, 120 S. E., 466, was, in part, decided, we must hold that the notice 
of claim, set out in the record in this case, was sufficient in form and 
substance, as a compliance with the foregoing provision. I n  that case, 
it was held, both on principle and under authorities cited in the opinion, 
that a substantial compliance with a provision in the charter of the 
city of Charlotte, identical in all respects with the foregoing provision 
in the charter of the city of Greensboro, is all that is required. I n  
the instant case, the notice in  writing was sufficient to inform defendant 
of all the facts upon which plaintiff's claim for damages was founded, 
and to enable defendant, after an investigation of the claim within 
a reasonable time, as fixed by the statute, after the claim for damages 
arose, to determine whether or not i t  should admit liability and under- 
take to adjust and settle said claim. This is the manifest purpose of 
the statute. The claimant is not required in stating the amount of his 
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damages, in his written notice, to apportion said amount to the several 
acts of the city, which he  claims caused the injuries which resulted 
in his damages. 

The notice in writing filed with the city council, as required by 
statute, is sufficient, if there is statrd therein the date and place of the 
injury, together ~ v i t h  the amount of damages claimed therefor. I t  is 
not required that the notice shall be drawn x i t h  the technical nicety 
necessary in a pleading. I n  the instant case, as in Graham v.  Charlotte, 
supra, the city had ample notice of the cause of the injury for mhich 
damages Jvere claimed. to wit:  the ponding of water by it on plaintiff's 
land. 

I n  his complaint,   la in tiff alleges that on or about 1 September, 
1925, defendant caused to be erected across Reedy Fork the dam re- 
ferred to in his "amended riotice," filed with the city on 25 May, 1926. 
H o  alleges that the injuries for which he seeks to recorer damages ill 
this action n'ere caused by water impounded on his land by this dam. 
There was evidence tending to show that the injuries, resulting in  the 
first appreciable and substantial damages to plaintiff, were inflicted or 
happened on or about 1 December, 1925, and that since said date, and 
continuing up  to the date of the trial, the damages hare  greatly in- 
creased. The water which caused plaintiff's injuries n as not impounded 
on his land immediately after the construction of the dam i n  Sep- 
ternber, 1925. I t  was only after the water in Reedy Fork had been 
greatly increased in volume by rains, that tho plaintiff's land was in- 
jurcd. Three or four months elapsed after the construction of said 
dam before any appreciable or substantial damages were sustained 
by plaintiff. 

On 2 March, 1916, plaintiff filed a notice in writing of his claim for 
damages caused by tlie ponding of water on his land by the city of 
Greensboro. I n  this notice, he stated that a large dam constructed by 
the city at its water supply station was the cause of his damages. There 
was evidence tending to shorn that this large dam n a s  constructed in 
1924. The city declined to allow the claim for which this notice was 
filed. Thereafter, on 23 May, 1926, plaintiff filed "an amended notice" 
of his claim. This claim was for  the same damages, substantially, as 
those for which the original notice was filed, on 2 Afarch, 1926. I n  his 
"amended notice," plaintiff alleges that  the small dam constructed by 
the city in September, 1925, was the cause of the damages which he 
had suffered. I n  both the original and the amended notice, plaintiff 
claims damages for injuries to his land caused by the ponding of water 
thereon by defendant. For  the purpose of determining defendant's 
liability to plaintiff, it  is immaterial whether the damages mere caused 
by the large dam, constructed in 1924, or by the small dam, constructed 
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in 1925. Plaintiff does not claim that his land was injured by either 
dam. The injuries for which he claims damages wen3 caused by the 
ponding of water on his land. There was evidence tending to show 
that there was no appreciable or substantial damages until on or about 
1 December, 1925. Plaintiff's cause of action accrued on the date when 
such damages arose. Ragan v. Thomasville, ante, 260; Dayton v. Ashe- 
ville, 185 N .  C., 12, 115 S. E., 827; Cardwell v.  R. R., 171 N. C., 
365, 88 S. E., 495; Barcliff v. R. R., 168 N.  C., 268, 84 S. E., 290; 
Roberts v. Baldwin, 151 N. C., 408, 66 S. E., 346. While there was 
evidence to the contrary, there was also evidence from which the jury 
could find that plaintiff filed with defendant notice il writing of his 
claim for the damages which he seeks to recover, in  this action, within 
six months from the time when he sustained the first appreciable and 
substantial damage. Whether plaintiff relies upon the original notice, 
filed on 2 March, 1926, or on the "amended notice," filed on 25 May, 
1926, if his cause of action arose on or about 1 December, 1925, there 
was a compliance by him with the provision in defendant's charter, 
which makes the filing of a notice in writing, within six months after 
the cause of action arose, a condition precedent to his recovery. 
Whether a notice filed within the time prescribed by statute, may be 
amended after such time has expired, for the purpose of complying 
with the statutory provisions, is not presented on this record. There 
was no error in the refusal of defendant's motion for judgment as of 
nonsuit. The evidence was properly submitted to the jury, upon the 
first issue. 

Defendant's second contention is that upon this record, if plaintiff is 
entitled to recover at  all, he is not entitled to recover permanent dam- 
ages, for the reason that it appears upon the record that there has been 
no appropriation of plaintiff's land for permanent purposes, but that 
the injuries, if any, to said land, caused by the ponding of water thereon, 
are temporary, and that said injuries mill cease when the small or 
meter dam is removed by defendant, in accbordance with the provision 
in the judgment, included therein by consent. Defendant contends 
that at  most plaintiff is entitled to recover temporary damages, only, 
resulting from a trespass. These contentions are presented by assign- 
ments of error based upon exceptions (1) to the admission and exclusion 
of evidence; (2)  to the refusal to submit issues tendered by defendant; 
( 3 )  to the submission of the issues answered by the jury; and (4)  to 
instructions of the court in the charge to the jury upon the issues 
submitted. 

Defendant, in its answer, admitted that during September, 1925, it 
caused to be constructed the small or meter dam acrcm Reedy Fork 
Creek, by which plaintiff alleges that water was ponded cln his land. The 
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injuries for which plaintiff demands damages in this action were caused 
by this dam. I n  an amendment to its answer, filed by leave of court, 
dkfendant alleges : 

"That the structure complained of by plaintiff was erected in  Reedy 
Fork Creek for the purpose of measuring the volume of water flowing 
through said stream; that the same consists of wooden timbers and 
boards, and is temporary in character and nature of construction. The 
defendant further avers that it is its purpose to remove said structure 
within a reasonable time, not exceeding sixty days, from the termina- 
tion of this', the February Term of this court, and defendant obligates 
itself so to do; and defendant pleads this in bar of any permanent 
damages." 

There was evidence tending to sustain the allegations of fact in this 
amendment, and the court, in the judgment, by and with the consent 
of plaintiff, ordered that defendant remove from Reedy Fork Creek 
the small or meter dam within sixty days from the expiration of the 
term of court at  which the judgment was rendered. 

Plaintiff, in the brief filed in his behalf in this Court, says that this 
action was instituted and proceeded to trial upon the theory that the 
small dam constructed by defendant was permanent in its nature and 
character. I t  was manifestly upon this theory of the case that the 
court admitted and excluded evidence, over defendant's objections, and 
subject to its exceptions; it was upon this theory that the court refused 
to submit the issues tendered by .defendant, and submitted the issues 
answered by the jury. The instructions of the court, however, to the 
jury upon the fourth issue, were based upon the law with respect to 
temporary damages. I f  plaintiff was entitled to recover permanent 
damages, these instructions were erroneous; on the other hand, if the 
plaintiff was entitled to recover only temporary damages, as distin- 
guished from permanent damages, there was error in the admission 
and exclusion of evidence, and with respect to the issues. Upon the 
record, it is impossible to determine whether the jury has assessed 
permanent or temporary damages. I t  is clear, we think, in view of 
the provision included in the judgment by consent of counsel for both 
plaintiff and defendant, with respect to the removal of the small or 
meter dam, that plaintiff is entitled to recover temporary damages, 
only, for injuries caused by trespass on his land; and that as there 
has been no appropriation of his land for permanent purposes, he is 
not entitled to recover permanent damages. Mitchell v. Ahoskie, 190 
N. C., 235, 129 S. E., 626. 

Defendant is entitled to a new trial. I t  is so ordered. 
New trial. 



IN  THE SUPREME C O U R T .  

IN RE WILL OF MARY COOPER. 

(Filed 19 December, :1928.) 

Will-Probat-Will Probated in Common Form Not Subject to Col- 
lateral Attack. 

Where a will has been duly probated in common form i t  is conclusively 
presumed to be the will of the testator until set asid12 by a proceeding 
properly brought for the purpose, C. S., 4148, and is  not subject to col- 
lateral attack. 

Wills-Probate-Probate of Second Will of Same Pelaon-Signatures. 
After a will has been duly probated in common form, to  which no 

caveat has been entered, and a later paper-writing purporting also to be 
the will of the same deceased person is allowed to be produced and duly 
probated, the verdict of the jury upon a caveat filed thereto, under suffi- 
cient evidence and correct instructions that  the later will was not signed 
by the testator, operates, in effect, to leave the will first probated the 
valid will of the testator therein, and the other issues in the caveat pro- 
ceeding, which the jury did not answer, a s  to mental cxpacity and undue 
influence, and the question as  to whether the first will could have thus 
been set aside, a re  immaterial. 

Wills-Requisites and Validity-Fraud-Signatures. 
Evidence in a caveat proceeding that  the testator was not capable of 

making a mill and that  under the circumstances he could not have signed 
it, is suscient  under the facts of this case to  sustain 12 verdict that the 
will was a forgery. 

Wills--Requisites and Validity-Codicils. 
Where a will has been duly admitted to probate a s  the last will and 

testament of the deceased, another and later will apparently independ- 
ently written and making a n  entirely different disposition of the property 
cannot be construed and be given effect as  a codicil to the former will. 

STACY, C. J., dissents. 

APPEAL b y  propounder  f r o m  Harding, J., a t  J u n e  Term,  1928, of 
MECKLENBURG. NO error. 

Proceeding f o r  probate, i n  solemn form, of a paper-writing pro- 
pounded by  Char l ie  Williams, sole legatee a n d  devisee named therein, 
as  t h e  last  will a n d  testament of M a r y  Cooper, decea5ed. 

A caveat was filed t o  thi. probate  of said paper-wri t ing by E. P. 
Stowe, sole legatee a n d  devisee named i n  a paper-writing, which was  
probated, i n  common form, a s  t h e  last  will  a n d  t e s t a m m t  of said M a r y  
Cooper, p r io r  to  the  filing of said paper-wri t ing f o r  pr3bate  by  Char l ie  
Williams. N o  caveat h a s  been filed t o  t h e  probate  of the  will  of M a r y  
Cooper, under  which E. P. Stowe, t h e  (laveator i n  th i s  proceeding, 
claims a s  her  sole legatee a n d  devisee. 
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Issues involving the grounds upon which the caveat was filed were 
submitted to the jury. The verdict was as follows: 

1. I s  the signature of Mary Cooper to the paper-writing offered by 
propounder as the last will and testament of Mary Cooper, a forgery? 
Answer: Yes. 

2. Was the execution of said paper-writing procured by the exercise 
of undue influence over the said Mary Cooper? Snswer: 

3. Did Mary Cooper, at the time of the execution of said paper- 
writing by her, have sufficient mental capacity to make a will? Answer: 

4. I s  the said paper-writing, the last will and testament of Mary 
Cooper ? Answer : 

The jury having answered the first issue, "Yes," under instructions 
of the court did not answer the other issues, but returned said answer 
as the verdict. 

From judgment on the verdict, propounder appealed to the Supreme 
Court. 

J .  D. McCall and C.  H.  E d w a r d s  for propounder. 
Thaddeus  A .  A d a m s  for caveator. 

COXNOR, J. Mary Cooper, an elderly colored woman-between 65 and 
70 years of age-died at  her home, in Charlotte, N. C., on 9 October, 
1927. She had been sick about two weeks before her death. There was 
evidence that "she had been ailing pretty much all the year." She left 
surviving her no next of kin, and no heirs at  law. At the date of her 
death, she owned property, real and personal, of the ralue of s e ~ e r a l  
thousand dollars. 

On 26 October, 1927, a paper-writing, dated 9 December, 1914, was 
probated, in conlmori form, by the clerk of the Superior Court of 
Mecklenburg County, as the last will and testament of the said X a r y  
Cooper. This paper-writing was written by an attorney at  law, a mem- 
ber of the bar of Charlotte, N. C. I t s  execution was attested by three 
witnesses, the draughtsman, another attorney at  law, and a stenog- 
rapher, who was employed in  the office of the draughtsman. E .  P. 
Stowe is named as the sole legatee and devisee in said will, of all the 
property of whatsoever kind, and wherever situated, both real and 
personal, of the said Mary Cooper; he is also appointed therein as the 
executor of said will. There was evidence tending to show that both 
prjor and subsequent to the date of said paper-writing, to wit: 9 
December, 1914, the relations between the said E. P. Stowe and Mary 
Cooper were friendly and intimate; he looked after her. Immediately 
after her death, the said E. P. Stowe took the said paper-writing from 
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the "little treasure box," in which Mary Cooper had kept the same. 
Within a few days thereafter, the said paper-writing was propounded 
by E. P. Stowe, and was probated and recorded by the clerk of the 
Superior Court of Mecklenburg County as the last wdl and testament 
of Mary Cooper. The probate and record of said paper-writing is con- 
clusive evidence that the same is the last will and testament of Mary 
Cooper. No caveat has been filed thereto. I t  has not been vacated on 
appeal or declared void by any competent tribunal. C. S., 4145. Holt v. 
Ziglar, 163 N. C., 390, 79 S. E., 805. The probate of said will, in 
common form, cannot be attacked, collaterally. Varner v. Johnston, 
112 N. C., 570, 17 S. E., 483. The title of E. P. Stowe to all the 
property, real and personal, d e h e d  and bequeathed to him by the 
said will is good as against all persons, claiming under Mary Cooper, 
since her death, so long as said will stands. 

On 31 October, 1927, another paper-writing, dated 4 October, 1927, 
was probated, in common form, by the assistant clerk of the Superior 
Court of Mecklenburg County, as the last will and te,,tament of Mary 
Cooper. This paper-writing was written by Walter J. Harris, a colored 
man; its execution by Mary Cooper is attested by the said Walter J. 
Harris and Emma Harris, his wife. Charlie Williams is named therein 
as the sole legatee and devisee of all the property owned by Mary 
Cooper; no executor is named in said will, but the said Charlie Wil- 
liams is directed to pay all the debts of said Mary Cooper. There was 
evidence tending to show that Charlie Williams had 1 red in the home 
of Mary Cooper for about a year before her death, and that during 
said time he had "waited" on her, when she was sick. (Charlie Williams 
found said paper-writing in the wood shed on the premises of Mary 
Cooper after her death. I t  was among the bed clothes of deceased, 
which had been taken from her house to the wood shed. The said 
paper-writing was offered for probate as the last mill and testament of 
Mary Cooper, by Charlie Williams, on 31 October, 1927. After its pro- 
bate in common form, by the assistant clerk of the Superior Court of 
Mecklenburg County, as such last will and testament, to wit: on 2 
November, 1927, a caveat to such probate was filed by E. P. Stowe, 
the executor, and sole legatee and devisee in the paper-writing probated 
on 26 October, 1927, as the last will and testament of Mary Cooper. 

I n  said caveat it is alleged (1)  that the signature of Mary Cooper 
in the paper-writing dated 4 October, 1927, is a forgery; (2) that if 
said signature is not a forgery, it mas procured by fraud and undue 
influence upon the said Mary Cooper; and (3 )  that if said signature 
is not a forgery, the said Mary Cooper did not have sufficient mental 
capacity to make a will at  the date of said paper-writing. 
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At the trial in  the Superior Court of the issues submitted to the jury, 
involving the grounds upon which the caveat was filed, the jury found, 
in answer to the first issue, that the signature of Mary Cooper on said 
paper-writing is a forgery. Under instructions of the court, to which 
there were no exceptions, the jury did not answer the other issues, but 
returned the answer to the first issue as the verdict. Upon his appeal to 
this Court, the propounder, although assigning many other errors, 
relies, chiefly, upon his contention, duly presented by assignments of 
error, that there was no evidence from which the jury could find that 
the signature of Mary Cooper on said paper-writing, is a forgery. In 
view of our decision of the question presented by this appeal, it is not 
necessary for us to consider or pass upon assignments of error based 
upon exceptions pertinent to the issues, which under instructions of the 
court, were not answered by the jury. 

The only evidence in behalf of the propounder, with respect to the 
execution of said paper-writing by Mary Cooper, was the testimony 
of Walter J. Harris, and Emma Harris, his wife. They both testified 
that said paper-writing, including the signature of Mary Cooper, was 
written by Walter J. Harris, at her home, and at  her request, on 4 
October, 1927. The signature of Mary Cooper on said paper-writing 
appears as follows: "Mary (her X mark) Cooper." Both witnesses 
testified that Mary Cooper touched the pen ui th  which Walter J. Harris 
made the mark appearing between the words "Mary" and "Cooper," and 
that she requested each of them to witness her signature. They further 
testified that Walter J. Harris delivered said paper-writing after it had 
been executed by her, to Mary Cooper and that they then left her house. 
There was no evidence tending to show that any one saw the said 
paper-writing during the lifetime of Mary Cooper, after 4 October, 
1927. Charlie Williams, who is named in said paper-writing as the 
sole legatee and devisee of all the property of X a r y  Cooper, testified that 
he did not see said paper-writing and did not know of its existence 
until several days after the death of Mary Cooper, when he found it, 
in the wood shed, among her bed clothes which had been taken from the 
house to the wood shed to be laundered. He  had been informed after 
the death of Nary  Cooper by Walter J. Harris that he had written a 
paper-writing for her prior to her death, but he did not know that said 
paper-writing purported to be a will, bequeathing and devising all her 
property to him. He did not consult an attorney about this paper- 
writing until nearly a month after he discovered i t  in the wood shed and 
was informed by Walter J. Harris that he had written said paper- 
writing for Mary Cooper prior to her death. There was evidence tend- 
ing to show that in the meantime, after he found the paper-writing, 
Charlie Williams had surrendered the property of Mary Cooper to 
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E. P. Stowe, who claimed the same as the executor of Mary Cooper, 
under the will probated on 26 October, 1927, and that he had said on 
several occasions that Mary Cooper had willed everything to him, but 
that he "did not have it in black and white." There was evidence in 
behalf of the propounder tending to show that on 4 Oct3ber, 1927, Mary 
Cooper had sufficient mental capacity to make a will. 

There was evidence in behalf of the caveator tending to show that 
on 4 October, 1927, Mary Cooper did not have mentzl capacity suffi- 
cient to make a will. Dr. G. C. Wingate, a practicing physician of 
Charlotte, N. C., testified that he visited Mary Cooper, professionally, 
on Sunday, 2 October, and on Tuesday, 4 October, 1927; that on said 
days she had acute dysentery, and was toxic; that the :ibsorption of the 
poison affected her nervous system so that she was incr~pable of attend- 
ing to her affairs. She was decidely worse on Tuesday, the 4th, than 
on Sunday, the 2d. I n  the opinion of this witness, the deceased mas 
incapable of making a will at  any time from Tuesday, the 4th, to 
Sunday, the 9th of October, when she died. 

W. H. Hunnicutt, a police officer of the city of Charlotte, testified 
that he went to the home of Mary Cooper, on or about 5% October, 1927, 
and read to Charlie Williams the will of Mary Cooper, probated on 26 
October, 1927, by which all her property was bequeathed and devised to 
E. P. Stowe; that Charlie Williams, after witness had read the said 
will to him, stated that he was willing to turn everything over to Stowe, 
without any trouble. Charlie Williams said nothing about another will, 
under which he claimed the property of Mary Cooper. 

J i m  McConnor, a blacksmith, testified that Charlie Williams was 
at his shop on 26 October, 1927, and then said that Mary Cooper had 
willed everything to him; that nothing was going to E d  Stowe. H e  
said that he did not have i t  in  black and white, but that he had been 
told by the white folks that he did not need it in black and white. 

The foregoing evidence was properly submitted to the jury upon the 
first issue. I t s  credibility and probative value mas for the jury to de- 
termine, as the court carefully instructed them. 

The contentions of both propounder and caveator, L.pon all the evi- 
dence pertinent to the first issue, were fully and clearly stated i11 the 
charge of the court. We find no error, prejudicial to thl? propounder, in 
the instructions to the jury up011 this issue. I t  is not material to the 
disposition of this appeal, to consider or decide assignments of error 
pertinent to the issues which under the instructions of the court were 
not answered by the jury. The answer of the jury to the first issue is 
sufficient to support the judgment, which must be affirmed. 

As the jury has found that the signature of Mary Cooper on the 
paper-writing dated 4 October, 1927, and propounded by Charlie Wil- 
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liams, as her last will and testament, is a forgery, we do not discuss the 
question as to whether or not this proceeding is a collateral attack upon 
the probate and record of the last will and testament of Mary Cooper, 
under which E. P. Stowe, the caveator in this proceeding is the sole 
legatee and devisee of all her property. I f  the paper-writing dated 
4 October, 1927, and propounded in this proceeding as her last will and 
testament, had been probated, i t  could not have been construed as a 
codicil to the will probated on 26 October, 1927. I t  would have had 
the effect of vacating and rendering void the said will. 

F h e t h e r  a will which has been duly probated in  common form aud 
recorded as the last will and testament of the testator can be vacated 
and rendered void by the probate of another paper-writing, subsequently 
executed, by the testator, as his last will and testament, is  not presented 
by this appeal. This  question would have been presented for our de- 
cision, if the jury  had answered the issues in accordance with the con- 
tentions of the propounders and judgment had been rendered accord- 
ingly. 

N o  error. 

STACY, C. J., dissents. 

J. G. BUL'KEKDALL v. INDEPENDEKT COACH LISE, Isc., AND THE 
TOWN O F  CANTON. 

(Filed 19 December, 1928.) 

Negligence - Contributory Negligence - Persons Injured in General - 
Bus Lines. 

Where a passenger on a crowded bus rides on the fender of the bus 
with the expressed or implied consent of the company, and places himself 
so as to obstruct the line of vision of the driver, and this proximately 
causes a collision in which he is injured, his contributory negligence will 
bar his recovery. 

APPEAL by plaintiff from Deal, J., a t  May Term, 1928, of HAYWOOD. 
Affirmed. 

This  was a civil action for actionable negligence, brought by plaintiff 
against defendants, for a personal in jury  alleged to have been received 
by him while he was a passenger on a trailer or  car, operated by a n  
agent of the defendant, Independent Coach Line, Inc., which trailer 
or car  collided with a tar-kiln or tank owned by the defendant, town 
of Canton, and which was being used in the repair of certain streets i n  
said town. 



424 IiS THE SUPREME COURT. [I96 

At the close of plaintiff's evidence each of the defendants mored for 
judgment as in case of nonsuit. C. S., 567. The court below allowed 
the n~otions and the plaintiff excepted, assigned errors and appealed 
to the Supreme Court. 

Hannah & Hannah and W .  R. Francis for plaintiff'. 
Morgan d Ward and Alley & Alley for Independent Coach Line. Inc. 
S. M. Robinson for town of Canton. 

PER CVRIAM. I t  was in evidence that on 30 March, 1927, plaintiff 
was riding on the fender of a trailer to a bus of the Independent Coach 
Line, Inc., driven by Albert Reeves, going from Canton to Red Hill. 
The regular bus mas crowded and the trailer was crowded. Plaintiff 
paid the regular fare and got on the front fender of the car, with his 
feet on the bumper. The drirer of the trailer had driven the car about 
30 feet when i t  struck the tar-kiln or tank, owned by the town of 
Canton, used in the repair of its streets, which was 6 or 8 feet from the 
sidewalk and in the street, throwing boiling tar ovei. plaintiff to his 
serious damage. I t  was day time, between 11 and 1 2  o'clock. The 
driver was sitting on the left-hand side of the trailer. Plaintiff was 
not directly in front of him, but a little to the side. Plaintiff's position 
obstructed the driver's vision on one side. The tar-kiln was struck a 
little to plaintiff's side. 

Albert Reeves, a witness for plaintiff, testified, in par : "Jim Kuyken- 
dall (the plaintiff), was on the left front fender and a fellow from 
Georgia on the right front fender. With these two men on the fender 
I could not see an object up the street unless it would be right in the 
center; I couldn't see on the side for Mr. Kuykendall was on the fender 
and the other man on the other. . . . My taxi mas full and I heard 
somebody tell Kuykendall, 'You boys will have to take a fender,' and 
they said 'All right,' and climbed on the fender. . . I could see 
right across the radiator; the left part of the bumper where Kuykendall 
was, was where i t  hit. . . . I couldn't see from the rear across 
and couldn't see over the left wheel. . . . I f  I had seen it at all I 
would have stopped, or would have passed on the righc-hand side of it, 
but I couldn't see him. . . . There was plenty of room on the left 
to pass if I could have seen him. I couldn't see him besause that fellow 
was in front and he pulled over there; I am speaking of Mr. Kuyken- 
dall. The reason I couldn't see him was because he was in front of me 
on the fender. I f  he hadn't been on the front fender I think I could 
have easily seen the tar-kiln. . . . The only statement that I made 
in court before Judge Mease was that I had a man on the fender and 
couldn't see the tar kettle." 
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T h e  collision was in broad day light. T h e  kiln could easily have been 
seen, like an  automobile, or any other vehicle, i n  the street. I t  was 
the duty of the driver of the trailer, to use due care and keep a proper 
lookout: I t  was not negligence, as a matter of law, in plaintiff riding 
on the fender if he  had express or implied permission, especially when 
the trailer or  car was crowded; but when he got on the fender, i n  front  
of the driver and obstructed his view, which h e  knew, or in the exercise 
of ordinary care ought to have known, under the facts and circum- 
stances of this case, -vie are of the opinion that  he was guilty of con- 
tributory negligence. On  all the evidence he put himself i n  the place 
that  obstructed the driver's view, and this mas the proximate cause of 
his injury. The  judgment of nonsuit i n  the court below is 

Affirmed. 

JOSATHBN PHILLIPS v. G .  N. PEXLASD, EXECUTOR. 

(Filed 2 January, 1929.) 

1. Account, Action On-Nature of Mutual, Open, and Current Account- 
Running AccounG-Contracts-Services Rendered. 

An indefinite promise to pay intermittently from time to time for 
such services as may be rendered by one party to another is not a mutual. 
ol~en, and current account with reciprocal demands betneen the parties 
within the perview of C. S., 421. 

2. Executors and Administrators-Allowance and Payment of Claims- 
Claims for Services Rendered Decedent-Limitation of Actions. 

Under an agreement \\ith decedent to pax for services to be irregularly 
rendered from time to time as n~eded without a definite time fised for 
pa~ment,  but under a general promise to gay for them, in an actioli 
against the administrator of the deceased promissor for the value of such 
serriczes: Held, a payment made by the deceased in 1925, intended by 
him to be made upon the debt, mill have the effect of rerivinx the claim 
against the statute of limitations only for the three years nest prrcedinp 
his death in 1 0 6 ,  subject to the credit of the payment so made. 

CIVIL a c ~ r o s ,  before ~ I f a c R a e ,  Spec ia l  J u d g e ,  at  April  Term, 1928, 
of ilIacos. 

H. P. Penland died about October, 1926, and the defendant was duly 
appointed executor of the estate of said deceased on 1 2  November, 1926. 

The plaintiff alleged that  i n  1916, the deceased suffered an  injury, 
and as a result thereof was unable to  look after her farm, and tha t  
said deceased employed the plaintiff to wait upon her and to look after 
her farm with the understanding and agreement that he should be paid 
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for his services. The  plaintiff and the deceased were brother and sister. 
The evidence tended to show that  the plaintiff rendered services to 
the deceased in  building a tenant house, hauling wood, covering a crib, 
and otherwise taking care of the deceased and managing her farm. 

The  nature of the contract between t h ~  parties was thus described 
by a witness: "I heard her (deceased) say a numben of times if he 
would take care of things and see to them, that  they could not them- 
selves, they were unable to-that he would be well paid for it." There 
was further testimony to the effect that  in 1919 the plaintiff bought a 
cotton pla'nter from the deceased, agreeing to pay therefor the sum of 
$25.00, that  he  paid $15.00 and the deceased allowed the balance of 
$10.00 as a credit on the account for services. I n  1921 there was a 
payment of $3.00 made by the deceased to the plaintiff, and in 1925 
a payment of $40.00. The circumstances under which these payments 
were made do not appear. 

The  defendant denied that  the plaintiff had perforined services for 
his testatrix, and also pleaded the statute of limitationr;. 

Two issues were submitted i n ~ o l v i n g  the value of plaintiff's services 
and the statute of limitations. The  jury answered the first issue 
"$1,300," and the second issue "No." 

F rom judgment upon the verdict the defendant appealed. 

George B. P a t t o n  for plaint i f f .  
R. D. Sisk a n d  E d w a r d s  & Leatherwood for de fendan t .  

BROGDEN, J. The judge charged the jury as follows: "The court 
charges you that  if you find by the greater weight of evidence that  the 
deceased, Mrs. Penland, i n  1925, paid the sum of $40.00 to  the plaintiff, 
and that  such payment was made with the intention and understanding 
between them that  the payment was to be credited by the  plaintiff upon 
a running account between plaintiff and Mrs. Penlrrnd for services 
rendered to Mrs. Penland by the plaintiff, and that  such payment was 
of such a nature and made in such a way as to imply in  law that  the 
debtor acknowledged the debt as still existing, and implied a promise 
unequivocally to pay the same, then you should answt>r the issue No. 
I f  you find, on the other hand, that  such payment u a s  not made in 
recognition to pay the balance of any existing running account, then 
you answer the issue Yes." 

T h e  plain effect of the foregoing instruction was to instruct the jury 
that  if i n  1925, $40.00 had been paid on a running account, then the 
whole account from 1916 to the death of the deceased in  1926 would 
constitute a valid claim, as the statute of limitations in such event would 
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not operate as a bar. The  instruction so given the jury overlooked the 
distinction between a running account and a "mutual, open and current 
account, where there have been reciprocal demands between the parties," 
etc., as defined by C. S., 421. This  section has been construed in many 
cases, notably, Ho2lingsworfh v. Allen, 176 N. C., 629, 97 S. E., 625; 
McKinnie  Bros. v. W ~ s t e r ,  188 N. C., 514, 125 S. E., 1. 

What  then is  the effect of the payment of $40.00 made in 19252 
T h e  contract alleged by the plaintiff contemplated indefinite and con- 

tinuous services with no fixed time for payment and with no agreement 
as to what services should be performed or the value thereof. Hence 
the agreement is governed by the principle of law announced in Hil ler  
v. Lash,  85 N .  C., 52, as  follows: "We are of opinion, then, that  the 
unexplained fact of labor performed and extending over a series of 
years raises no implication that  payment is to be made a t  any fixed 
period, unless perhaps annually, as controlled by a prevalent custom 
appropriate to the kind of service and entering into the contract, when 
it so appears in evidence. The  implied promise is to pay for services 
as they are rendered, and payment may be required whenever any are 
wndered;  and thus the statute is silently and steadily excluding so 
much as is beyond the prescribed limitation." When the statute of 
limitations is pleaded the burden is on the plaintiff to show that his  
claim is  still alive and valid. Rankin i3.  Oates, 183 N.  C., 517, 112 
S. E., 32;  Jackson v. Harcester  Co., 188 N .  C., 275, 124 S. E., 331. 

The evidence discloses that  no payment was made by the deceased 
to the plaintiff from the year 1921 until the $40.00 was paid in 1925. 
Thus, more than three years had elapsed between the payments. The  
payment of $40.00, made in  1925, nothing else appearing, had the 
lcgal effect of p r e ~ e n t i n g  thc bar of thc statute of limitations against 
the most precarious claim then existing, that  is, the one for 1922, and 
of prolonging its enforceabiljty for three years beyond the date of such 
payment. This principle was announced i n  Helzcleft c. Nchenck, 82 
S. C'., 231, in the f o l l ~ & ~  language : "So a part ial  payment, though the 
widellre need not be in writing, being an act and not a mere declaration 
revives the liability because it is deemed a recognition of it and an 
assumption anew of the balance due. But  if a t  the t ime such payment 
is made the presumption arising from the unexplained fact is disproved 
by the attending circumstances or other sufficient evidence of a contrary 
intent, the payment will not have such effect." Cone v. H y a f f ,  132 
S. C., 810, 44 S. E., 678; Supply C'o. v. Dozcd, 146 N.  C., 191, 59 
S. E., 685; French 71. Richardson, 167 N. C., 41, 83 S. E., 31. The  
result is  that the payment of $40 in 1925 prevented the bar of the statute 
of limitations a s t o -  all claims to a corresponding date in  1922. More- 
over, as the services were continuous, such payment constituted a legal 
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recognition of all claims within the statutory period of three years, that 
is from said corresponding date in 1922. Therefore, as  there is no 
express contract, the plaintiff is entitled under the law to recover the 
reasonable value of all sen-ices rendered from said date in  1922, sub- 
ject, nevertheless, to credit for such amount as  the deceased paid during 
said period of liability. Wood v. Il'ood, 186 N. C., 550, 120 S. E., 194. 

New trial. 

AMERICAN TRUST CO., RECEIVER, v. W. I,. J E S K I X S  ET AL. 

(Filed 2 January, 1929.) 

1. Reference--Nature, Grounds, and Order of Reference-Power of Trial 
Court to Set Aside Order of Compulsory Reference. 

Where the trial judge has ordered a oompulsory reference upon the 
ground that the complaint stated a long and involved account, and where 
no exception is taken to the order by either party, tht? court is without 
authority to set aside the order of reference and submit the case to tlie 
jury when upon his rulings the referee has committed error in escluding 
certain evidence materially bearing upon the controversy. C. S., 577. 

2. Same--Exceptions t,o Order of Reference--Trial By Jury. 
A party to an action waives his right to a trial by jury by not excepting 

to the order of compulsory reference, and after such exception, by not 
tendering proper issues arising under his esceptions, 01 by not otherwise 
preserving his right thereto. 

CIVIL ACTION, before Warding, J. ,  at  March Special Term, 1928, of 
MECRLEXBURG. 

The plaintiff as receiver for the Security Savings Bank instituted 
an  action against the defendants, who were stockholder;; i n  said Savings 
Bank, to compel said stockholders to pay to said receiver their stock 
liability. Pleadings were filed by the defendants, and a t  the April Term, 
1927, Judge Finley, finding that tho cause "would re lp i re  the taking 
of a long account," referred the case to a referee. There was no objec- 
tion or exception to  the order of reference and no demand for a jury 
trial. Thereafter, t he  parties appeared before the refe-ee who declined 
to permit the introduction of certain books and records offered by the  
plaintiff, and further declined to permit tlie plaintiff o introduce cer- 
tain pertinent evidence upon the questions involved in  the suit. The  
referee made his report, and exceptions were filed by the plaintiff, who 
requested the court "to set aside the referee's report and the order of 
reference and to proceed with the tr ial  of this cause." N o  issues, how- 
ever, upon the exceptions were tendered by the plaintiff. Thereupon, 
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TRUST Co, v. JENKIES. 

the tr ial  judge found as a fact "that the referee's actions were sincere 
and honest, but the court being of the opinion that  the exclusion of 
the evidence and the books was erroneous, and that  the  books should 
have been admitted in evidence, under testimony of witnesses, for identi- 
fication. I t  is therefore ordered that the report of the referee be, and 
the same is set aside and the order of reference heretofore made is re- 
voked to the  end that  this cause may be set down for tr ial  by a jury a t  
such day as plaintiff and defendant may agree upon, at the convenience 
of the court." 

To  the foregoing judgment the defendants appeal, assigning error. 

Whi t lock ,  Dockery $ S h a w  for plaintiff. 
C. A. Cochran and J o h n  M.  Robinson. for defendant. 

BROGDEN, J. Can a tr ial  judge revoke a n  order of compulsory 
reference, made without objection or exception, and set the cause for 
trial by a jury?  

The principle of law applicable to the facts disclosed by the record 
was stated in Rogers v. L u m b e r  Co., 154 N. C., 108, 69 S. E., 788, as 
follows: "When there is a consent reference the  court cannot set aside 
the method of trial agreed upon by the parties. I t  can affirm, modif$, 
or disapprove the report of the referee or can rerefer the case. When 
it is a compulsory reference, if either party reserves his right to a jury 
trial, in the manner pointed out in Driller Co. v. W o r t h ,  117 N .  C., 
515, the judge can set aside the reference and submit the case to the 
jury upon proper issues." The question immediately arises: "Did 
either party reserve his right to a jury trial," in the manner pointed out 
in Driller Co. v. W o r t h ,  115' N .  C., 515Z An examination of that case 
discloses that  a party, in order to prpserve his constitutional right of 
trial by jury, must cause his objection to be tendered of record when 
the compulsory order of reference is made. And even if this is done, 
he will still waive his right of trial by jury by failing to assert such 
right in his exceptions to the referee's report. Raker  v.  Edwards,  176 
K. C., 229, 97 S. E., 16 ;  Jenk ins  v. Parker,  192 N .  C., 188, 134 S. E., 
419. I n  the latter case the rule was thus stated by Stacy ,  C. J.: "When 
a compulsory reference is ordered, the party who would preserve the 
right to have the issues found by a jury, must duly except to the order 
of reference; and, upon the coming in of the referee's report, if i t  be 
adverse, he must file exceptions thereto in apt  time, properly tender 
appropriate issues, and demand a jury trial on each of the issues 
tendered, and, if the referee's report be in his favor, he must seasonably 
tender issues on the exceptions, if any, filed to the report by the adverse 
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party, and demand a jury trial thereon, or else the right to have the 
controverted facts determined by a jury will be deemed to be waived, 
so far  as he is concerned." 

Does the failure of a party to except to the order of compulsory 
reference or to preserve his right of trial by a jury, as pointed out in 
the decisions, deprive the trial judge of power to revoke such order of 
reference? This question was definitely answered in the case of Smith 
c. Hicks, 108 N. C., 249, 12 S. E., 1035. Therein, a compulsory refer- 
ence was ordered. K O  exception was noted to the order. Thereafter. the 
referee filed a report to w h c h  the plaintiff filed an exception and de- 
manded a jury trial. At a subsequent term the defendant moved to 
confirm the report. The plaintiff insisted upon submitting an issue to 
the jury, asserting that the reference was compulsor:~, and hence the 
court had no power in such event to withdraw the case from the jury. 
The court ruled with the plaintiff and submitted an issue to the jury 
and the defendant excepted. This Court said : "The na1,ure of the action 
was such as to require an  account to be taken. To that end, the court 
made the order of reference in the presence of the i~arties and their 
counsel. I n  the absence of objection, the reasonable and just implication 
and inference was that they assented to and sanctioned it. That they 
did, and that such a reference is made by consent, is clearly settled by 
numerous decisions of this Court. Moreover, such consent is in effect 
a waiver of the right to a trial by jury." 

I11 the case at  bar the referee misconceived his duty. C. S., 577, 
requires referees to receive and preserve the testimony "of all witnesses 
on both sides," and to file the testimony with his report. While the 
referee has power to rule upon the competency of ev~dence offered by 
a party or to exclude such testimony from his conside-ation in making 
up his report, nevertheless this power must be exercised in subjection 
to the ultimate right of the parties to have the trial judge to "review 
the report, and set aside, modify or confirm it in whole or in part," 
etc. X17s v. Ins. Co., ante, 223. The trial judge cannot intelligently 
r e ~ i e w  the report, modify or confirm it, unless the eTrldence offered by 
the parties is before him. I f  a referee refuses to comp!y with the order 
of reference, or otherwise fails to p e r f o m  the duties contemplated by 
law, the trial judge has the power to remove him, but under the authori- 
ties recognized and applied in this jurisdiction, the trial judge has no 
power to revoke an order of reference under the circumstances disclosed 
by this record. 

Reversed. 
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STATE r. CHARLEY FOSTER. 

(Filed 2 January-, 1929.) 

Intoxicating Liquor - Possession - Constructive Possession - Presump- 
tions. 

The mere fact that a pint of intoxicating liquor was found in a hase- 
ment of a building leased by the defendant, with eridence that the base- 
ment was not actually o r  constructively in the possession of the defend- 
ant, is not alone sufficient to raise the presumption of the unlawf'ul 
possession by the defendant of such liquor, and an instruction to that 
effect is reversible error to the defendant's prejudice. 

CRI~IINAL ACTIOX, before Moore, J., at  Ju ly  Term, 1928, of HAYWOOD. 
The defendant was indicted for violation of the prohibition law. At  

the close of the evidence the solicitor alinounccd that  he would ask for 
a conviction on only two counts in the bill, to wit, sale and possession 
of intoxicating liquors. The  jury returned a verdict of not guilty as to 
selling whiskey but guilty under the count charging possession. There- 
upon the defendant was sentenced to  serve a term of six months on the 
roads. 

T h e  witness for the State, who made the search, testified as  follows: 
"I found a pint of whiskey in  the basement under his  store, and i t  was 
buried in the dirt.  . . . I found a number of empty bottles and a 
number of places where they had been scratched out that  day. . . . 
I didn't find any whiskey in  his house. 1 found this i n  the basement. 
I don't know who the building belongs to and I don't know if he  is  in 
possession of the basement. You enter this basement from the outside 
and not from the store. You enter it from the side of the building, 
and there i s  a trai l  from the front door to the basement door around 
the side of the building. From the room where he conducts his business 
you can't get into the basement. . . . As well as I remember there 
is an  old cook stove in tha t  basement, but I didn't see any other rubbish 
and stuff i n  there. I don't know if Charley Foster has any goods or 
merchandise that  he  sells down there, it  had been used a pretty good 
deal that  day after the rain. The  door was locked and I don't know 
who had been in  there. . . . I pulled the lock off, just took it 
and jerked it two or three times and i t  came unlocked." 

From the judgment pronounced the defendant appealed. 

Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 

Illorgan & Ward for defendant. 
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BROQDEN, J. The following instruction was given the jury: "The 
court instructs you that the defendant being there in possession of that 
house is a presumption that he was in possession of the whole building. 
Until that presumption is rebutted or removed that presumption is 
against him. The State having satisfied you beyond a reasonable doubt 
that he was in possession of that store room, then the presumption 
is that he was in  possession of the whole building. The State does 
not have to prove negative testimony, does not have to prove that 
somebody else owns the basement or has charge of it, but the law 
presumes that he, being in possession of the store would be in  possession 
of the entire building." 

The question of law presented by the foregoing in~truction is this: 
"Does the law presume that the lease of a store room necessarily in- 
cludes the basement and other portions of the building?" 

I t  is not necessary in order to decide this case to ramble in the legal 
field of presumptions. There is i n  the North Carolina Law Review of 
June, 1927, an interesting and instructive article on this subject. Dean 
McCormick, of the University Law School, the author, declares: "One 
ventures the assertion that 'presumption' is the slipperiest member of 
the family of legal terms, except its first cousin, 'burden of proof.' A 
Missouri lawyer said that presumptions were 'bats of the law flitting in 
the twilight, but disappearing in the sunshine of actual facts.' " 

The law does not presume the terms of a lease, unleas, of course, the 
lease is made under statutory authority and purports to comply there- 
with. The general principle established by the decision3 of the courts is 
to the effect that a lease covers the property actually described therein, 
together with such other property as may be necessary for the beneficial 
use and enjoyment of the property leased. 36 C. J., 29. Florgus R e a l t y  
Corporation. v. Reynolds ,  187 K. Y .  S., 188; Goldsmith v. Trave ler  
Shoe Co., 109 N. E., 394. 

The evidence does not disclose that the defendant Wac, in either actual 
or constructive possession of the basement of said store, nor does it 
appear what the terms of the lease were. Neither does it appear that 
the use of the basement was reasonably necessary for the beneficial 
enjoyment of the store. 

Under these circumstances the charge of the trial court was too broad, 
and the exception of the defendant thereto is sustained. 

New trial. 
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R. XI. PATTERSON, TRADING AS PATTERSOIL' 8: DEVERBRE, v. L .  BLOM- 
BERG ASD A S H E T I L L E  SALVAGE COhfPAKY, INC. 

(Filed 2 January, 1920.) 

1. Usury -Construction of Contracts and Transactions in Regard to 
Usury. 

A loan secnrrd by a broker is not tainted with usury as  between the 
broker and the proposed bnrrowrr by reason of the fact alone that  the 
broker procured the loan from a bank upon consideration that the bank 
receive a part of the commissions when the bank charged the borrower 
only the lawful rate of interest. 

2. Brokers-Actions for Commissions. 
Where the only question in a n  action to  recover a broker's commission 

is a denial of any contract made between the parties, without allegations 
that the alleged contract was not performed by plaintiff in accordance 
with its terms, or that the plaintiff was entitled to recover only his costs 
incurred in procuring the loan, the defendant may not complain that 
there was error in the trial court's not suhmi t t i~g  to the jury these 
contentions. 

APPEAL by defendants f r o m  X o o r e ,  J., a t  M a y  Term, 1928, of 
bus con^^^. N o  error .  

Action t o  recover conlmissions due plaintiff a s  a broker, f o r  procuring 
a loan of money f o r  defendants, pursuan t  t o  the  terms of a n  express 
contract.  

T h e  issue submitted to  t h e  jury was answered a s  follows: ( 'In what  
amount ,  if any, a r e  defendants indebted to plaint i f f?  - h s w e r :  $2,250." 

F r o m  t h e  judgment on  the  verdict, defendants appealed t o  the  S u -  
preme Court .  

A. H a l l  Johnson  and Itr. A. S u l l i c a n  for plaintiff .  
TT'eacer ci? P a f l a  and R. R. lT'i7liams for defendants.  

COSXOR, J. T h i s  is  a n  action upon a special contract,  as  alleged i n  
t h e  conlplaint. I t  i s  alleged t h a t  plaintiff ful ly  performed said contract,  
and  t h a t  defendants  have  failed and  refused t o  p a y  to p l a i ~ ~ t i f f  t h e  
cominissions due i n  accordance ~ ~ i t h  i t s  terms. Defendants  deny t h e  
contract,  but  admi t  tha t  they refused to accept t h e  money and  to close 
the  loan by the  execution of t h e  notes a n d  deed of t rus t  required by  the  
lender of t h e  money. 

Evidence on behalf of plaintiff tended to show t h a t  on o r  about  14 
February ,  1927, plaintiff,  a t  t h e  request of defendant, L. Blomberg, 
act ing f o r  himself and  f o r  h i s  codefendant, a s  a broker, undertook to 
procure f o r  defendants a loan f o r  $45,000, on five years t i m e ;  and  t h a t  
defendants agreed t o  p a y  t o  plaintiff f o r  his  services i n  procuring said 

28-196 
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loan five per cent of the amount of the loan. This contract was not in 
writing; it superseded previous contracts between the parties, which were 
in writing. By  these contracts, plaintiff had undertaken to procure loans 
for larger sums than $45,000, but had been unable to do so, upon the 
security offered by defendants. After failure to procure loans for the 
larger sums, plaintiff undertook to procure a loan for $45,000, pursuant 
to the contract alleged in the complaint. 

There was evidence tending to show that plaintiff procured the loan 
for $45,000, and notified defendants that he was ready to close the loan 
upon the execution of the notes and deed of trust required by the lender 
of the money. Defendants declined and refused to evecute the notes 
and deed of trust, or to accept the money procured for them by plaintiff. 
They made no objection to the form of the papers, or to the terms upon 
which the loan was to be made. They denied that they had requested 
plaintiff to procure the loan for them. There was widence tending 
to show that subsequent to 14 February, 1927, defendants procured a 
loan from another source for a larger sum than $45,000. 

There mas evidence on behalf of defendants in contradiction of the 
evidence for the plaintiff tending to show the contract as alleged by 
plaintiff. A11 the evidence was submitted to the jury under instructions 
of the court which are free from error. Defendants' assignments of 
error based upon exceptions to the refusal of their motion for judgment 
as of nonsuit, and to instructions in the charge to the jury are not 
sustained. We find no error in the refusal of the court to give the in- 
structions requested by defendants. 

The agreement by the plaintiff to divide the commissions to be re- 
ceived by him with the bank, from which plaintiff procured the loan, 
did not render the transaction between plaintiff and def13ndants usurious 
and therefore void. The bank did not charge or reserve for the use of the 
money interest at  a greater rate than six per centum per annum. I f  
defendants had closed the loan, and accepted the money procured for 
them by plaintiff, as they had agreed to do, they would not have been 
required to pay more than legal interest on the loan. 

Defendants' contention that the evidence on behalf of the plaintiff 
failed to show a contract, for that all the terms upon which the loan 
mas to be made were not included in the agreement, cannot be sus- 
tained. Their defense in this action is based solely on their denial of the 
contract as alleged in the complaint. They do not complain of the 
terms upon which the loan was procured by plaintiff. h'or do they 
allege that plaintiff was entitled, under the contract, to recover only 
expenses incurred in the effort to procure the loan. 

The issue has been found against defendants by the jury. We find 
no error and the judgment must be affirmed. 

No error. 
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SALLIE I(. YOUNG, ADMISISTRATRIX, v. E. A. WOOD & CORIPASY. 

(Filed 2 January, 19'29.) 

1. Master and Servant-Liability of Master for Injuries to Servant- 
Safe Place to Work-Instructing and Warning Servant-Nonsuit. 

\There the plaintiff's intestate was employed to work in the erection of 
a concrete pier of a bridge across a stream, and an action is brought 
t o  recover damages for his allegtsd wrongful death, eridence tending to 
show that the intestate had been \vorkiug on the erection of this yier 
several daxs before it was high enough to be dangerous from the passing 
over it of heavy buckets of eoilcrete, and that he was ordered to work 
on top of the pier without being warned of the danger under the changed 
cireunistanccs from the ~ ~ ~ s s i n g  of these buckets of concrete orr3r the 
higher pier, and he was struck and killed by oue of these buckets, is  
sufticieut upun the actionable negligeuce of the defendant up011 the ap- 
propriate issue, and defendant's motion as  of nonsuit is properly denied. 

2. SamcContributory Negligence of Servant-Assumption of Risk- 
Burden of Proof. 

The defeudant in an action to recover damages for a nrongful death 
has the burden of proving hi5 defense of  contributor^ nrgl~gence and 
assun~ption of risks. 

3. Master and Servant-Liability of Master for Injuries to Servant-As- 
sumption of Risk. 

Where the selvant is hilled while acting under the iustruction of the 
master he is not held to assume the risks of exi\tent dangers of vhich 
he is not a n  are. 

4. Death-Actions for Wrongful Death-Damages-Mortuary Tables- 
Evidence. 

The statutory mortuarj table< is bnt evidrntiary and not coriclucive 
eriileiice of the expectaucy of life a t  the various ages stated. C. S., 1790. 

APPEAL by  defendants f r o m  X c E l r o y ,  J., a t  F e b r u a r y  Term,  1928, of 
MCDOWELL. NO error. 

Action to recorer  damages f o r  the  wrongful  death of plaintiff 's 
intestate. 

T h e  issues submitted t o  t h e  j u r y  were answered a s  fo l lons :  
"I. W a s  t h e  plaintiff's intestate, TV. 11. young, in jured  a i d  killed by 

the negligence of defendants, as  alleged i n  t h e  compla in t?  Answer : Yes. 
"2. D i d  plaintiff's intestate, by his own negligence, contribute to  the  

i n j u r y  which resulted i n  h i s  death, as  alleged i n  the answer?  Answer :  
No. 

"3. D i d  plaintiff's intestate  i n  h i s  employment assume the r isk of the  
i n j u r y  a s  alleged i n  t h e  answer ? Answer : S o .  

"4. What damages, if any,  i s  plaintiff entitled t o  recover? Answer:  
$23,500." 
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From judgment 011 the verdict, defendants appealed to the Supreme 
Court. 

W .  R. Chambers ,  J .  1B. Ragland  a n d  11'. T .  Morgan  for  plaint i f f .  
Winborne & Proc tor  and Pless  R. Pless  for de fendan f s .  

CONNOR, J. During the year 1927, defendants were engaged in the 
construction of a concrete bridge across Greeli River, near Saluda, 
North Carolina, under a contract with the State Highway Commission. 
Plaintiff's intestate, W. H. Young, was enlployed by defendants as a 
carpenter to work on and about said bridge. While engaged in tlie 
performance of his duties as a n  employee of defendants, the said 
W. H. Young sustained injuries, which resulted in his death. Plaintiff 
alleges that  said injuries, and tlie death of her intestate resulting 
therefrom, were caused by the negligence of defendanis in failing to 
fxercise due care to provide for him a reasonably safe place to work. 
Defendants deny this allegation, and plead in bar of plaintiff's recovery 
of damages by this action, contributory negligence and assuniptiorl of 
risk. From the judgment on the verdict, establishing defendant's 
liability and assessing the  damages which plaintiff is entitled to recover, 
defendants have appealed to this Court, assigning errors based upon 
exceptions aptly taken during the trial. We have examined the several 
assignments of error relied upon by defendants, together with the brief 
filed in  this Court on their behalf. Neither of the assignments of 
error can be sustained. 

The essential facts, as shown by all the evidence, are as follows: 
At about 7:30 a. m. on Monday, 10 October, 1927, plaintiff's intestate 

x i s  ordered and directed by the superintendmt of defendants, in charge 
of the construction of said bridge, to go with other er~plopees of de- 
fendants up  on a pier in the river to remore therefrom certain forms 
into which concrete had been poured. Within a few moments after said 
intestate had reached the top of said pier, he was struck by a bucket, 
loaded with concrete and weighing about 1,500 pounds. I I e  mas knocked 
off the pier, and fell into the river, a distance of about 100 feet, thereby 
sustaining illjuries which caused his death. The bucket which struck 
deceased and knocked him off tlie pier, was operated by defendants by 
means of a cable to which i t  wns attached, for the  purpoae of conveying 
concrete and other material from the bank of the river to the bridge 
which was under construction. The cable to which the bucket was at- 
tached ran  from one bank of the river to the other, passing over the 
pier. The pier had been constructed i n  sections, each section being 
141h feet i n  height. The last section of the pier had been constructed 
on Fr iday preceding the Monday on which deceased was killed. The 
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pier, after the construction of this last section, v a s  about 100 feet high. 
Pr ior  to the construction of the last section, tlie bucket passed over 
the ~ ~ i c r  at a suffic~ier~t distai~ce not to  enda~lger employees of defendant 
at  no rk  on its top. *\fter its construction, due to thr  sagging of the 
cnhlc, cansrd by the weight of the loaded bucket, employees of defend- 
ants a t  work on the top of the ~ i c r  were esposed to tlie danger of being 
struck by the bucket as it passed over the pic~r. Plaintiff's intestate had 
not bee11 on the top of the pier since tlir last srction 11 as constructed 
oil Friday,  raising the height of tlie pier 1-115 feet. There n a s  eriderice 
tending to show that plaintiff's intestntc n a s  not instructed a t  the time 
he n a s  orclcred nut1 directed to go up 011 tlie  pic^ to nork,  as to tlic 
cliai~gctl conditions which made the 1)lac.e a t  which he  n a s  to work 
daugerous. There was el idence to the colitrnry, the superirltendent testi- 
fyillg that he nanlcd  said intcktate of the dallgc,r from the ln~cket, at 
the time he ordered and dirrvtcd him to go 111) 011 tlie pier. Thc  widencc 
pert i~icnt  to the first issue was properly sub~iiittecl to tlic jury, under 
~ristructions wllicli arcx free from error. 

Wo find no error in the instructions vit l i  w s p c t  to the second arid 
third issues. Assiglmients of error based on cscrptions to these instruc- 
t lol ls  carinot be sustained. The jury \\:la properly i~~s t ruc t c ( l  that the 
hurtlcri upon t l i ~ s c  isyues was upon tlitl tlefcndant3. It may be doubted 
nlietlit,r there n a s  any evidence tencling to sliow that deceased con- 
trihutetl to his illjuries ant1 death 117 his iicgligence. I t  might well h a l e  
been hcltl that plaintiff's iriteitate did ]lot assume the risk, of being struck 
and knocked off the pier 1,- the buckct vliich passed o ~ e r  tlic placr 
nl irre he was required to nork ,  from time to time. I t  could not be 
licltl that  plaintiff's intestate assullied a. r k k  of whicli 11e liad 110 knowl- 
cdgr, nlieri in obedicrlce to tlefendants' orders he went to tho place at 
nllich lie was directed by defelldants to nork.  Thr re  were risks which 
uero  a d  must hare  heen obvious to plaintiff's intestate. H i s  injuries 
were not caused, honerer, by any of these risks, which i t  niap well be 
held that he assumed, when he went up  on tlie pier to work. 

There Tras no error i n  the illstructions relative to the fourth issue. 
The iiistruction with respect to the probatixe value of the Xor tuary  
Tahle to  which defendants excepted, cannot be held as  error. The  jury 
n a s  properly instructed that  this table, as set out in C. S., 1790, is  not 
conclusive, but only evidentiary. O d o m  r .  L u m b e r  Po., 173 K. C., 134, 
9 1  S. E., 716. 

As we find no error on this record, tlie judgment must be affirmed. 
I t  is  so ordered. 

KO error. 
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STATE v. SIBBALD SMITH. 

(Filed 2 January, 1929.) 

1. Criminal LawJudgment-Suspended Judgments-Opportunity to Be 
Heard. 

Where the defendant has been convicted of slandering a virtuous woman 
and judgment has been suspended upon certain condi-ions, before the 
sus~)ended judgment can be put into esecution for the failure of defend- 
ant to perform the conditions thereof he must be given an opportunity to 
be heard, and on appeal the judge should find the facts upon which he 
acsted in putting the judgment into effect. 

2. Criminal L a w J u d g m e n t C o s t  Not a Part of Punishment. 
The tasing the cost in a criminal action is not a part of the punishment 

for the offense committed, and is regulated by statute. C. S., 1268, 1270. 

CRIMIXAL ACTION, before Moore,  J., a t  August Term, l928, of SWAIN. 
*It the March Term, 1927, of the Superior Court of Swain County 

the defendant was convicted of slander of an  innocert and virtuous 
woman, and the following judgment entered: Yt is  the judgment of 
the court that  the defendant be confined in the common jail of Swaiu 
County for a period of four months and pay the costs of this action. 
Capias on this sentence not to  issue on the express condition that  he 
mill not riolate any of the laws of the State, and particularly not to 
talk about young girls in any way except complimentary remarks, and 
on the further condition tha t  he be of good behavior tovard  all citizens 
of Xor th  Carolina and engage in some constant occupition regularly, 
and he is allowed until the first day of next term of Swain County 
Superior Court in which to pay the cost." 

,It the August Term, 1928, the judge issued a capia3 for defendant 
and entered the following judgment : 'LThis cause coming on to be heard, 
and i t  appearing to  the court that  the defendant has f3iled to comply 
with former judgment in  this case in  that  he  failed to pay the costs 
as required in the judgment; I t  is therefore ordered thz t  the judgment 
be enforced and the defendant be sent to jail for four months to carry 
out said judgment." 

Attorney-General Brummitt and  Assistant At torney-Gwera l  Xash for 
the State .  

X o o d y  & J foody ,  W.  G. Ha71 and .McKinley Edlcardc* for defendant .  

BROGDEX, J. I t  does not appear from the record that  the defendant 
was offered an  opportunity in  open court to be heard upon the question 
as to whether he had ~ i o l a t e d  the conditions upon which the original 
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judgment was suspended. Nei ther  is there evidence or  finding of fact  
to the effect tha t  a n y  of said conditions had  been violated. 

T h c  exceptioli of the defendant  to  the judgment appealed f r o m  i s  
sustained. h'. P .  I Iurd in ,  183 N. C., 815, 112 S. E., 503; 8. c. Phillips,  
185 K. C., 614, 11.5 S. E., 893; 8. .c. Goodiny, 194 N. C., 271, 139 S. E., 
436. 

Copts co~is t i tu te  ~ i o  par t  of the pxmisI i~~ie i~ t  of the  defendant. 9. 1 . .  

Crook,  115 K. C., 760, 20 S. E., 513. 
Liabilit? f o r  costs i n  crirnilial cases is  rcgulatrd by  C. S., 1268-1270. 

These iections p r o l i d r  i n  sltbstance tha t  a clrfendant upon  fai l ing to 
11219 co"s lnay be in~prisorietl  "until th(x costs shall be paid, o r  un t i l  
lie shall otliernisc~ he tliscllargcd a c c o r d i ~ ~ g  to lax-." 

E r r o r .  

L. I,. FATIRIS r .  S ('. HESDRIC'I<S, D H. ('OX. 1, H. COX, 1L. I?. COX, 
T K ~ D I ' I G  45 ('OX L U X B E H  ('0.; S l ' E S ( ' 1 X  1.T'hIIZEII C'OlIPASY, 
\YI(<GISS 1 , U l I B E R  ( ' O J I P A S T ,  R. T. HOOD. A. I:. JY01,TZ. JOHS S. 
J E S I i I S S  \ \ D  J. \T. GIBSOS.  

1. Judgment Lien-Homestead. 
A duly tloekrted jud:'niw~t is  a l iw 011 the lands of the jutlgment 

debtor. ('. S ,  614, hut is inl)jec8t to the Ilomestead interest in the lands 
as  ~rori t le t l  by C'onit., Art. S, sec. 2 .  

2. Homestead-Transfer or I~icumbrance-Requisites-Private Esamina- 
tion of Wife. 

3. Homestead-Nature, Acquisition, and Extent-Property Constituting 
Homestead-Mortgages. 

Wlicw a mortgage on land is foreclowd and the land brings a t  the 
forc~!losnre wle a sum more than sufficient to pay tlie mortgaqe debt, tlic 
surplus remainin:. to the C'o11c;titutional limit of one thonsxntl clollarf i \  
to be regarded as  lealty to which tht. homchtead right attael~cs whpn tlip 
samc has not lwrn waired. 

4. Homestead-Nature, Acquisition, and Extent-Rights of Homesteader 
J u d g m e n t s .  

Where the judgment debtor has executed a mortgagc on his lands nit11 
the priry examination of his v i fe  after the judgment haf been clorkcted 
ajiainst him and the mortgagc has been foreclosed and a .um of moncy 
in excess of that required to pay off the mortgage ilebt, and vitfiin tlie 
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one thousand dollar exemption allowed by the Constitution, is obtained in 
the foreclosure sale and the surplus has been deposited ill the ofice of the 
clerk of the court, which is the subject of the action between the judg- 
ment creditor and the judgment debtor claiming his homestead therein: 
Held, the latter is not entitled to the present worth of the corpus of the 
funds in the clerk's hands computed under the expectaiicy of life under 
the mortuary table, but only the interest thereon is amilable to him or 
to those who may claim the homestead under the provisions of the 
Constitution, Art. X, sec. 2. 

5. Appeal and Error--Review-Scope and Extent in General. 
Where the cause of action has been esclusirely tried upon one theory in 

the Superior Court, the Supreme Court on appeal will determine it upon 
that theory alone. 

APPEAL by plaintiff from Hading ,  J., and a jury, a t  September 
Term, 1928, of GASTON. ATo error. 

I t  was in evidence that  (1 )  The defendant, Spencw Lumber Co., 
had a judgment for $208.11, duly docketed in  the Su9erior Court of 
Gaston County, on 11 July,  1926. ( 2 )  That  plaintiff owned a house 
and lot i n  Belmont, Gaston County. H e  and his wife executed to de- 
fendant, R. T. Hood, a mortgage for $700, which mas recorded 31 
July,  1926, i n  Book 186, p. 390, registry for Gaston County. R. T.  
Hood advertised and sold the house and lot under the mortgage on 
3 September, 1927, and made a deed dated 10 Octobw, 1927, to de- 
fendant J. w. Gibson. The land a t  the sale brought $1,296.75. The 
plaintiff was 40 years old on 24 September, 1927, and had a wife 
and six children, the youngest being three years old. 8. C. Hendricks 
i s  the clerk of the Superior Court of Gaston County. J .  W. Gibson 
paid the purchase price to R. T .  Hood, mortgagee, who retained his 
debt, and on 17 December, 1927, paid the balance in excess of the 
mortgage $509.49 to said clerk. 

Plaintiff duly demanded his homestead in the excess after paying 
the mortgage. 

The  issues submitted to the jury and their answers ihereto, were as 
follows : 

"1. Did plaintiff ow11 house and lot set out in the complaint? An- 
swer: Yes. 

"2 .  What  sum was paid to S. C. Hendricks, clerk of the court, by 
mortgagee Hood 1 Answer : $509.49. 

"3. What  was the age of L. L. Fa r r i s  a t  the time of the said pay- 
ment?  Answer: 40 years. 

"4. Wha t  amount, if any, is  the plaintiff entitled to recover of the 
defendant, S. C. Hendricks? Answer: The plaintiff i s  not entitled to 
recover the corpus of the fund of $509.49, but is entitled to have the 
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income therefrom paid to him by the clerk of the Superior Court as it 
accrues from year to year during the life of the plaintiff, and at  his 
death, to the wife of the plaintiff, if she survives him, and after her 
death until the youngest child arrives at  the age of 21 years, if the 
youngest child should become 21 years of age after the death of plaintiff 
Farris and after the death of the plaintiff's wife." 

To the findings of the fourth issue as above, under the peremptory 
instruction of his Honor, the plaintiff duly excepted and assigned error. 

The following judgment was rendered in the court below: "This 
cause coming on to be heard before his Honor, Wm. F. Harding, judge 
presiding, and a jury, and the jury having answered the issues as ap- 
pear of record: I t  is therefore considered, ordered and adjudged that 
the plaintiff is not entitled to recover the corpus of the fund of $509.49, 
but is entitled to have the income therefrom paid to him by the clerk 
of the Superior Court as it accrues from year to year during the 
life of the plaintiff, and at  his death to the wife of the plaintiff if she 
survives him, and after her death until the youngest child arrives at 
the age of 21 years; if the youngest child should become 21 years of 
age after the death of plaintiff Farris and after the death of the plain- 
tiff's wife, that the costs of the action be paid out of funds in the hands 
of the clerk." 

Plaintiff tendered a judgment for $409.82, the present cash value or 
worth of his homestead of $509.49, based on the table of kxpectancy. 
Plaintiff excepted to the judgment as rendered, assigned error and 
appealed to the Supreme Court. 

Geo. Mr.  W i l s o ~ ~  for plaintif. 
Geo. B. Nason  for defendant Spencer Lumber Go. 

CLARKSON, J. The plaintiff had a house and lot in Belmont, Gaston 
County. The defendant, Spencer Lumber Co., obtained a judgment for 
$208.11 and duly docketed same in the Superior Court of Gaston 
County. This was a lien on plaintiff's land. C. S., 614. Thereafter 
plaintiff and his wife executed a mortgage on the house and lot. I t  
was sold to pay the mortgage debt and there was an excess orer and 
above the mortgage of $509.49, which was paid to the clerk of the 
Superior Court of said county. 

The Constitution of North Carolina, Article S, section 2, is as fol- 
lows: "Every homestead, and the dwellings and buildings used there- 
with, not exceeding in value one thousand dollars, to he selected by 
the owner thereof, or in lieu thereof, at the option of the owner, any 
lot in a city, town or village, with the dwelling and buildings used 
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thereon, owned and occupied by any resident of this State, and not ex- 
ceeding the value of one thousaiid dollars, shall be e ~ e m p t  from sale 
under execution or other final process obt;lined on anv debt. But no 
property shall be exempt from sale for taxcs, or for ~ a : ~ m e n t  of obliga- 
tions contracted for the purchase of said premises." 

,\rticle S, section 8 :  "Nothilig containc~i in the foregoing sections 
of this article shall operate to prevent the owner of a homestead from 
disposing of the same by deed; but no d e d  made by the owner of a 
homestead shall be valid without the volnntary signature and asseut 
of his wife, signified on her private examii~ation according to law." 

I s  plaintiff, under the mortuary tables, C. S., 1790. entitled to the 
present worth or cash value in $509.49, said fund represmting his home- 
stead ill a house and lot, excess after paging the mortgage on the house 
and lo t ?  Tire think not. Plaintiff cites W i l s o n  r .  P a f t o n ,  87 K. C., 318; 
Leak c. G a y ,  107 K. C., 468-483; X o n t a g l l e  v. B a n k ,  118 N .  C., 283; 
D n p l i n  C 'oun fy  v. IJarrell ,  195 K. C., 445; Cheek v. Tl'alden, 195 N. C., 
752. 

I n  the ,110~tfague case, supra,  it is said:  "Should t ic land sell for  
more than the mortgage debt, the surplus money is  still realty, in 
which the debtor can assert his  homestead, as against any execution. 
Z i n s o n  v. Adr ian ,  92 S. C., 121." 

By a careful perusal of the cases cited by plaintiff, it will be noted 
that  they relate to the constitutional right of the debtor to the home- 
stead in the equity of redemption, or the proceeds in  the surplus after 
sale under mortgage or deed of trust, being real estate, when duly 
denlanded by the homesteader and not waived. These cases must be read 
in  the light of the facts of the particular case. 111 the 1 Ji lson and Leak  
caws,  supra,  there are dicta  sustaining plaintiff's ccntentions. The  
M7ilson case was cited in the D u p l i n  C o m t y  case, supra,  on tho aspect 
of the homesteader claiming his homestead in certain funds and the 
proceeds from the sale of the homcstead. See Gul ley  c. T h z m t o n ,  
112 N. C., a t  p. 112-13. 

I n  32 A. L. R., Anno., p. 1334, i t  is said:  "In Gulrey v. T h u r s t o n  
(1893)) 112 N .  C., 192, 12 S. E., 13, the Court, i n  hold ng tha t  a judg- 
ment lien is  superior to a subsequei~tly rc.gistered mcrtgage on land 
held by the debtor, which is over and above the statutory homestead 
limit, said:  'The question which is presented by this appeal is, which 
has a superior lien on land of the debtor outside of hiti allotted home- 
stead-his judgment creditor whose judgment has been duly docketed, 
or his  mortgagee whose mortgage was executed and registered after 
the docketing of the judgment? A bare statement that under the law 
(Code, see. 435, C. S., 614)) the docketing of a judgment creates a 
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lien on all the land of the debtor i n  the county where docketed, from 
the date of the docketing, and that  a mortgage is  a lien only from 
the registration, would seem to be a sufficient answer to  this question. 
I t  cannot be that  the act of a debtor and a third party can impair  
or destroy the rights of the judgment creditor as to the excess over 
the homestead.' 111 Vans tory  z.. T h o r n t o n  (1893), 112 N. C., 196, 34 
Am. St. Rep., 483, 17 S. E. 566, the Court overruled the earlier case 
of Leak v. G a y  (1890), 107 N. C., 468, 12 S. E., 312, and held tha t  
a judgnlent creditor has a lien on any surplus over arid above the 
homestead exemption, and no act of the debtor can impair  the  creditor's 
right under this lien. The  Court said:  ( I n  some states a docketed judg- 
ment creates no lien on the homestead land, but in this State such a 
judgment creates a lien on all the land of the debtor, both that  outside 
of the homestead boundaries and that  within those boundaries, the  
only difference being that  the lien on that which is within the home- 
stead boundaries is not enforceable by execution or other final process 
until there has come about, i n  some way, a termination of the debtor's 
constitutional exemption rights in this land, which rights, vested in  h im 
by the organic law, may be prolonged after his death, for  the benefit 
of his  widow in some instances, and in  some for the benefit of infant 
children. As we have said, he cannot now enforce his  lien on the 
homestead land, but his debtor cannot displace that  lien by any act 
of his. I t  is  fixed on the land by law, and this Court can only 
recognize and a t  the proper time enforce it.' " 

I n  the V a n s f o r y  case, supra,  at p. 210, it is said:  "If there is to be 
any present division of this fund between the parties, it  must be a 
matter of arbitration or agreement anlong thetnselves, for the courts 
have no rule by which to determine what exemption rights are worth 
in cash, their present value, the length of their duration depending on 
too many contingencies." These principles enumerated in the T'ansfory 
case, are now applicable. 

The  General Assembly of 1905, chap. 111, passed the following: 
C. S., 729: '(The allotted homestead is exempt from levy so long as 
owned and occupied by the homesteader or by any one for him, but 
when conveyed by him in the mode authorized by the Constitution, 
Article S, section eight, the exemption ceases as to liens attaching prior 
to the conreyance. The  homesteader who has conveyed his allotted 
homestead may have another allotted, and as often as is necessary. This  
section shall not have any retroactive effect." 

This  Court in Sash Co. v. Parker,  153 N. C., p. 130, held that  this 
section is i n  accordance with the views of the Court and expresses the 
proper construction of Article X, section 2. I t  has been repeatedly held 
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since, that  the homestead exemption ceases upon its conveyance by the 
homesteader, in accordance with Const., Art. X ,  see. 8, supra. Caudle 
t.. Illorris, 160 N. C., 168; C'rouch T .  Crouch, 160 S. (3.) 447; Watters 
2'. Hedgpeth, 172 K. C., 310; Duplin Colcllfy 1.. Ilarrell, supra; Cheek 
v. Walden,  supra. 

Defendant, Spencer Lumber Co., contcnds : "Thai the homestead 
right is a creature of the Constitution (Art .  X ,  sec. 2, szlpra), and that 
neither the Constitution nor aqy statute makes any provision for pay- 
ing to the homesteader the present cash value out of the funds, al- 
though there are several opinions of this Court containing dicta to that  
effect. I t  respectfully insists that  they are erroneom, and are  not 
supported by authority. I f  such should be permitted i t  is easy to con- 
ceive of a case in  which the vested rights of judgment creditors in 
and to the fund a t  the end of the homestead period would be divested, 
contrary to the provisions of the Constitution. A young judgment 
debtor, having a long expectancy, if allowed to rective the present 
cash value of the fund, would receive substantially the whole thereof, 
thus divesting or impairing the judgment lien against the entire fund, 
except the small balance left. I f  plaintif? is entitled to the present 
value of his expectancy, same should be computed on the basis of 41/:! 
per cent and not 6 per cent. Laws 1927, chap. 215--'This bill shall 
apply only to estates hereafter created.' Amending C. S., 1791." 

W e  think the law is in accordance with defendant's contention tha t  
the homesteader is not entitled to the present cash value. 

I t  should be observed that  this case is presented upon a peculiar state 
of facts, and was tried upon a singular theory, but we are  not a t  liberty 
to travel outside of the record or to determine the clse on a theory 
different from that  upon ~vhich  i t  was tried. 

We call attention to the record that  suggests important questions 
vital tha t  arise i n  everyday adjustments not presented to  this Court 
on the present theory of the case: (1) Spencer Lumber Co., had a 
first lien on the house and lot under C. S., 614. ( 2 )  Thereafter plaintiff 
and h is  wife made a mortgage on this house and lot and i t  was sold 
under the terms of the mortgage and purchased by J. W. Gibson. The 
land was still subject to  the  lien of the  judgment. I t  b rmgh t  $1,296.75, 
more than enough to pay the judgment of $208.11. 

Plaintiff, not having waived his homestead, was entitled to  a home- 
stead in  the equity. Duplin County e. Harrell, supra; Cheek v. Walden,  
supra. On the theory of the case as now presented to this Court, i n  
the judgment there i s  

N o  error. 
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R. B. L I S E B E R G E R  r. CITY OF GASTOSIA, WINGET YARK MILLS 
CO&fPASL', RUBY COTTOX MILLS, I s c . ,  AND DIXON MILLS, IPTC. 

(Filed 2 Jailuary, 1929.) 

1. Parties Defendant-Joinde~LJoint Tort-Beasors-llunicipal Corpora- 
tions-Sewerage-Pleadings-Demurre~Nuisnce. 

I n  an action against a municipal corporation and private corporations 
for causing a nuisance by reacoii of em~tying sewage in a stream above 
tlle plaintiff's land, resulting in injury to plaintiff's land and affecting 
tlle health of the family at his residence : Held, the fact that each of the 
clefendants acted independently of the others in emptying the sewage in 
the stream does not affect their joint liability when each knew or should 
have knuvn that the sewage of each uniting with the other caused or 
would 1)roducc jointly the damages in suit, and a common concert of 
action, design, or purpose therein is not necessary to make them joint 
tort-feasors and their joinder as defendants is proper. Semble, there can 
be no contribution among joint tort-feasws. 

2. Pleadings-Demurre-Speaking Demurrer-Pending Action. 
Where there is no allegation in the complaint of the pendency of a prior 

action, this defense may not be taken upon demurrer. 

APPEAL by defendants, other than the city of Gastonia, from Warding,  
J., a t  September Term, 1928, of G a s ~ o s .  Affirmed. 

Action to recover damages resulting from a nuisance, caused by con- 
tinued trespasses of defendants. 

I t  is alleged in the complaint that  each of the defendants owns, main- 
tains and operates a sewerage system, from which it discharges sewage 
into the water of Catawba Creek; that  said waters, polluted by said 
sewage, flow over and across the land of plaintiff, thus causing tho 
nuisance, d l i c h  results in great damage to plaintiff. I n  this action, 
plaintiff demands judgment tha t  he recover of defendants, as joint tort- 
feasovs, a large sum as damages. 

The city of Gastonia has filed an  answer to the complaint, denying 
the allegations therein upon which plaintiff contends that  the said city 
is liable to him for his damages; i t  contends, however, that  if it is liable 
to plaintiff, its codefendants are  also liable for  said damages, as t o r f -  
feasors, and that  each of the defendants should be required to pay its 
just proportion of any sum which plaintiff may recover in this action 
as damages resulting from the nuisance created by the joint acts of 
defendants. 

Defendants, other than the city of Gastonia, demurred, severally, to 
the complaint, for that (1) there i s  a misjoinder of parties defendant 



446 I N  T H E  SUPREME COURT. [I96 

and of causes of action, and ( 2 )  there are now pending in the Superior 
Court of Gaston County other actions wherein plaintiff seeks to recover 
of defendants herein, individually and severally, upon the cause of 
action alleged in the complaint in this action. 

From judgment overruling their several demurrers, defendants, to wit : 
Winget Yarn Mills Company, Ruby Cotton Mills, h c . ,  and Dison 
Mills, Inc., appealed to the Supreme Court. 

J .  L. Hamme for plainti f .  
A. E. WoZtz and Mangum & Denny for city of Gastonia. 
CansZer c6 Cander, Jlasonj & Mason and A. C. Jones jcor appellants. 

COKKOR, J. This action was begun on 9 August, 1927. Summons is- 
sued on said day was duly served on each of the defendants herein. 

The original complaint was filed on 10 August, 1927. Plaintiff alleges 
therein that he has suffered damages caused by the creation of a nuisance 
on his land by the trespasses and wrongful acts of dthfendants. Each 
of the defendants owns, maintains and operates a sewerage system from 
which it discharges sewage into Catawba Creek, above the land of plain- 
tiff. The waters of said creek, polluted by said sewage, flow on and 
upon plaintiff's land, causing the nuisance which has ~~esulted in dam- 
ages to plaintiff. 

Each of the defendants demurred severally to said zomplaint, upon 
the ground that there was a misjoinder therein of parties defendant and 
of causes of action, in that it appears from the allegations of the com- 
plaint that defendants are not and were not joint fort-feasors with 
respect to the trespasses and wrongful acts alleged therein, but that said 
trespasses and wrongful acts were and are separate alld distinct, each 
of said defendants acting therein independently of the other defendants, 
without unity of purpose or concert of action. 

Thereafter, on 2 September, 1927, by leave of court,  lai in tiff filed an 
amended complaint, in which in addition to the allegations of the origi- 
nal complaint, it is alleged that "defendants have jointly and severally 
affected the flow of said creek, contaminated its waters as aforesaid, 
above the land of plaintiff," and thus caused the nuisance which has 
resulted in the damages which plaintiff seeks to recover of defendants 
in this action. Defendants severally demurred to said amended com- 
plaint, substantially upon the same grounds as those upon which they 
demurred to the original complaint. 

While the said demurrers were pending, and before the issue thereby 
raised had been determined, at March Term, 1928, by leave of court, 
plaintiff took a voluntary nonsuit in this :kction as against all the de- 
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fendants escept the city of Gastonia. Upon motion of plaintiff the ac- 
tion was dismissed as  to the tlefei~dants, T inge t  Yarn  Xil ls  Company, 
Ruby Cotton Mills, Inc., and Uixon Mills, Inc. Judgment to that effect 
was signed on 21  February, 1928. 

Thercafter. a t  J u n e  Special Terru. 1928, defendant, city of Gastonia, 
M itlidrcw its demurrer, and filed an answer to the complaint, denying all 
tlie allegations of said complaint upon which plaiiitiff contelids that  
said city of Gastonia is liable to plaintiff for the damages, resulting 
from the nuisance a l l cgd  ill the complaint. -It said J u n e  Special 
Term, 1918, upon rnotion of the city of Gastonia, it was ordered that 
Kinget  Yarn  U l l s  Conipany, Ruby Cotton Mills, Iric., and Dison 
31ills, Inc., be and they were made parties defendant by summons duly 
isbued and served upon them. I n  its motion upon v-hich the said order 
\!as made, as the ground for the same, the city of Gastonia alleges that  
if tlierc is ally liability on the part  of said city in this  action, or if the 
plailitiff has sustaiued or is sustaining any damage as alleged in the 
complaint, the said Winget Yarn  Mills Company, Ruby Cottoil Nills, 
Inc., a i d  Dixon Mills, Inc., are liable to plaintiff for said daniages as 
joint fort-feasors, upon the allegatioiis of the arnended complaint. 

After sunmions had bccn served on appellants, and after they had 
been made parties defendant in this action, upon motiou of the city 
of Gastonia, to wit, on 27 August, 1928, plaintiff filed an amended com- 
plaint, nhich supersedes the original complaint filed on 10 August, 
1927, and tlie amended complaint filed on 2 September, 1927. De- 
murrers h a w  been filed to this last complaint by each of the defendants, 
other than the city of Gastonia. 

After the judguient dismissing the action, upon motion of plaintiff, 
as against T i n g e t  Yarn  Mills Company, Ruby Cotton Xills, Inc., and 
Dison Mills, IM., to wit, on 3 Xarch,  1928, plaintiff began an action 
in the Superior Court of Gaston County, against each of said corpora- 
tions, upon the same cause of action as that  set out in the complaint 
in this action. A complaint and answer have been filed in each of said 
actions. These several actions are now pending. 

I n  the amended complaint, filed on 2'7 August, 1928, plaintiff alleges 
that each of the defendants owns, maintains and operates a sewerage 
system. The city of Gastonia owns, maintains and operates its sewer- 
age system, under the provisions of its charter, as a municipal corpora- 
tion. The other defendants are industrial corporations; each owns, main- 
tains and operates its own sewerage system, for its own use, and for 
the use of its employees, and of members of their families. The sewage 
from each of said systems is  discharged into waters which flow through 
Catawba Creek upon the land of plaintiff. 
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The allegations of the complaint more particularly pertinent to the 
decision of the question presented by this appeal are as Eollows: 

"4. That each of the defendants herein severally divert other waters 
from their usual courses, pollute same as hereinafter alleged, are now 
diverting, and for more than three years past have so diverted waters 
to the said Catawba Creek above the lands of this plaintiff, and have 
for such period severally discharged said waters, together with other 
offensive materials as hereinafter alleged into said Catawba Creek, 
directly or indirectly, above the lands of plaintiff, as aforesaid, by 
means of pipes, sewer lines, and ditches or drains,.so divert and deposit 
into said waters such material together with untreated human excrement 
and other filthy and obnoxiously odorous materials, having been sever- 
ally gathered by each and every of the defendants and transported as 
aforesaid, that by reason of the bringing together of the said filthy 
materials and depositing same as aforesaid, the defendants have jointly 
and severally, materially affected the flow of said creek, contaminated 
its waters, as aforesaid, above the lands of this plainiiff; which said 
waters are so contaminated as they flow over the lands of this plaintiff; 
that at frequent intervals, throughout the year, deposit filth as aforesaid, 
on and upon the lands of this plaintiff, and among the trees, bushes and 
shrubbery along said bottom lands, render same veritable breeding places 
for mosquitoes, flies and other obnoxious insects, and thereby so con- 
taminating the atmosphere with such insects, flies, mogquitoes, obnox- 
ious odors, as to render fully fifty acres of said lands useless for human 
habitation or tendance, and at  times invade his home b;y means of said 
flies and mosquitoes, thereby depriving him of the quiet and peaceable 
possession and enjoyment of same, rendering same all but uninhabitable, 
greatly menacing the health of his entire family, wheroby he has been 
caused to suffer great mental anguish and pecuniary losses, as herein- 
after alleged." 

"5. That by reason of the contamination of the water of said Catawba 
Creek, as aforesaid, and the consequent contamination of the air as 
aforesaid, proximately resulting from the joint and several acts of omis- 
sion and commission on the part of each and every one of the de- 
fendants in this action, this plaintiff has been damaged in the sum of 
ten thousand dollars ($10,000), to the commencement of this action." 

Appellants each demurred to said amended complairit for that (1) 
there is a misjoinder therein of parties defendant and of causes of 
action; and ( 2 )  there are now pending in the Superior Court of Gaston 
County other actions wherein plaintiff seeks to recover of defendants, 
individually and severally, upon the cause of action alleged in the com- 
plaint in this action. They have appealed from the judgment over- 
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ruling their several demurrers. The only assignment of error presented 
on their appeal to this Court is based upon their exception to said 
judgment. 

This assignment of error cannot be sustained, on either ground. With 
respect to the first ground, to wit, that there is a misjoinder of parties 
defendant and of causes of action, the judgment is sustained by the 
decision of this Court in Moses v. Morganton, 192 N. C., 102, 133 8. E., 
421. I t  is conceded in the opinion in that case, that there are decisions 
of courts of other jurisdictions which are not in  full accord with our 
decision. I t  is said: "In many cases of this kind it has been held 
to make parties joint tort-fsasors there must be a common concert 
of action, design or purpose. I n  the instant case, this may be shown 
from the result, sequence and consequences of the independent acts. 
I f  parties, although acting independently know or have reasonable 
ground to believe that their independent acts, combining with the inde- 
pendent acts of others will create a result that will become a nuisance, 
and they do so, causing damage, they become as it were joint wrong- 
doers ab initio, and are liable as joint tort-feasors. Where all have 
knowledge of the independent acts that create the result, and continue 
the independent acts with knowledge, this ipso facto creates concert 
of action and makes a common design or purpose." We are unable to 
distinguish the instant case from Moses v. Morganton, and upon the 
authority of our decision in that case, hold that there was no error in 
overruling the demurrer upon the first ground. 

With respect to the second ground for the demurrers, to wit, that 
there are now pending in the Superior Court of Gaston County other 
actions wherein plaintiff seeks to recover of defendants, individually 
and severally, upon the cause of action alleged in the complaint in this 
action, it is sufficient to say that this does not appear upon the face 
of the complaint. I n  Allen v. Salley, 179 N. C., 147, 101 S. E., 545, it 
is said: ('A demurrer would lie if the pendency of the former action 
appeared on the face of the complaint." I t  appears from the record 
in this action that the other actions referred to in the demurrers, as 
now pending, were begun after this action, and while same was pending. 
Appellants were defendants of record in this action from the date on 
which the action was begun, until the judgment upon the voluntary 
nonsuit dismissing the action as to them. The other actions were not 
begun until this action was dismissed as to appellants. Appellants were 
again made parties defendant, upon motion of the city of Gastonia, in 
order that it might present to the court, for decision, its contention that 
if plaintiff shall recover in this action against all the defendants, or 
against any two or more of them, the defendant who shall pay the 

29-196 
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judgment will be entitled to contribution from the others or  the other. 
This  contention is  not now presented for decision, and may well await 
the results of the trial. 

See, however, C. S., 618, which seems t o  abrogate the well settled rule 
that, subject to some exceptions (Gregg v. Wilmington,  155 N. C., 18, 
70 S. E., 1070)) there can be no contribution between joint tort-feasors. 
Raulf v. Light Co., 176 N.  C., 691, 97 S. E., 236. W'e find no error. 
The  judgment is  

Affirmed. 
- 

ELLEN 3IcCLURE v. J. S. FULBRIGHT ET P.L. 

(Filed 2 January, 1929.) 

1. Cost^Persons Entitled. 
The party to an action summoning witnesses to testify in his behalf is 

liable for their witness fees which may be recovered in an action against 
him, and when it appears of record entry of the judgment by the clerk 
of the Superior Court that these fees have been taxed lgainst the party 
recovering. the judgment, and paid by him, he is entitled to recover them 
against the losing party to the action without showing that the witnesses 
had transferred or assigned their tickets to him. C. S., 1274, 1276. 

a. Pleading-Counterclaim-Actions on ContractJudgments. 
An unpaid judgment in favor of a party to an action rendered lxe- 

viously to the commencement of the present action is in legal effect a 
contract upon which a counterclaim may be pleaded in an action by the 
opposing party brought against him to recover on a promissorj- not?. 
C. S.. 521. 

APPEAL by plaintiff from Harwood, Special Judge, at  September 
Term, 1928, of HAYWOOD. NO error. 

Action upon note executed by defendants, and payable to plaintiff. 
Defendants admit the execution and nonpayment of the note; they 

plead as a counterclaim in  this action a judgment rendered in another 
action in favor of defendants and against the plaintiff for the costs of 
said action. 

The  issues submitted to the jury were answered as follows: 
"1. Are the defendants indebted to the plaintiff; if so, in what 

amount? Answer: Yes, $250.00, with interest from 24 13xember, 1923. 
"2. I s  the plaintiff indebted to the defendi~nts; if so, in what amount?  

Answer : Yes, $322.00." 
From judgment on the verdict that  plaintiff recover nothing of the 

defendants, and that  defendants go hence without day, and recover of 
plaintiff their costs in this action, plaintif? appealed lo  the Supreme 
Court. 
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H a n m h  & Hannah for p la in t i f .  
-Iforgan & Ward ,  M .  G. Starney, Moody & Moody and J .  D. Mallonee 

for defendants. 

CONNOR, J. There are no assignments of error upon plaintiff's appeal 
to this Court, with respect to the trial of the first issue. Defendants 
admitted the execution and nonpayment of the note sued on, by which 
defendants promised to pay to the order of the plaintiff the sum of two 
hundred and fifty dollars, with interest at  six per cent from 24 Decem- 
ber, 1925. The note became due prior to the commencement of this 
action. The answer to the first issue was in  accordance with the in- 
structions of the court, to which there tvas no exception. 

There was evidence to the effect that on 24 December, 1925, plaintiff 
by deed duly conveyed to defendants certain land situate in Haywood 
County, North Carolina. The Consideration for the note sued on in this 
action was the purchase money for said land. After the execution of 
said deed, plaintiff began an action in the Superior Court of Haywood 
County against the defendants for the purpose of having said deed 
declared void, and set aside. The action was tried at  September Term, 
1927, of said court, and resulted in a verdict and judgment in favor of 
defendants and against the plaintiff. I n  said action it was ordered and 
adjudged that defendants recover of plaintiff their costs to be taxed 
by the clerk. The costs as taxed by the clerk, including the witness fees, 
amounts to $362.30. A judgment for said sum, in favor of defendants 
and against the plaintiff has been duly docketed in the office of the 
clerk of said court. This judgment has not been paid by plaintiff, or by 
the surety on her prosecution bond filed in said action; no execution 
has been issued on said judgment against plaintiff, or against her surety. 
The judgment was in full force and effect on the date of the commence- 
ment of this action. Defendants allege that the amounts due to the 
witnesses as taxed by the clerk, and included in said judgment have been 
paid by and assigned to them, and that they are now the owners of 
said judgment. They plead said judgment as a counterclaim in this 
action. 

Plaintiff, on her appeal to this Court, contends that there was no 
evidence at the trial tending to show that defendants are now or were 
on the date of the commencement of this action the owners of said 
judgment, for that they failed to offer evidence from which the jury 
could find that defendants had paid any of the fees taxed by the clerk, 
and included in the judgment, or that the amounts due for said fees 
had been assigned to defendants. 

This action tvas begun on 10 November, 1927. The judgment docket 
offered in evidence by defendants, upon which said judgment is recorded, 
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shows entries on said docket opposite the names of the witnesses, as 
follows: "Assigned to J. S. Fulbright, 1 October, 192'1." There is also 
attached to the judgment an assignment in writing of the fees due wit- 
nesses, which purports to have been signed by each of the witnesses. 
This assignment bears the following endorsement, in the handwriting 
of the clerk, "Received and filed 12 October, 1927." There is no evi- 
dence showing or tending to show that the witnesses whose names ap- 
pear upon the docket or upon the assignment, signed the same, or author- 
ized any one else to do so. There is no evidence showing or tending to 
show that the names of the witnesses appt.aring on the assignment are 
in their handwriting. We .must, therefore, hold that there was no 
evidence from which the jury could find that the amounts taxed by the 
clerk as fees for the witnesses, and included in  the judgment, have 
been assigned to defendants. The entries on the record were not evidence 
showing such assignment. Tysort v. Joyner. 139 N. C., 69, 51 S. E., 803. 
I t  does not follow, however, that defendants are not now, and were not 
on the date of the commencement of this action the owners of the 
judgment, rendered in their favor and against the plaintiff. An assign- 
ment of said judgment, or of the items included therein, was not re- 
quired to constitute defendants such owners. 

I t  is provided by statute that "every person summoned, who shall 
attend as a witness in any suit, shall, before the clerk of the court, 
or before the referee or officer taking the testimony, ascertain by his 
own oath or affirmation the sum due for traveling to and from court, 
attendance and ferriage, which shall be certified by the clerk; and on 
failure of the party, at whose instance such witness was summoned 
(witnesses for the State and municipal corporations c~xcepted) to pay 
the same previous to the departure of the witness from court, such 
witness may a t  any time sue and recover the same from the party 
summoning him; and the certificate of the clerk shall be sufficient 
evidence of the debt. Where recovery may be had be'ore a justice of 
the peace on a witness ticket, the justice shall deface the ticket by 
writing the word judgment, and deliver the same to the person of whom 
it is recovered." C. S., 1274. 

I t  is further provided by statute that "at the court where the cause 
is finally determined the party recovering judgment shall file in the 
clerk's office the witness tickets; the amount whereof fhall be taxed in 
the bill of costs, to be levied and recovered for the benefit of said party. 
The party cast shall not be obliged to pay for more than two witnesses 
to prove a single fact." C. S., 1275. Notwithstanding the last pro- 
vision in  the foregoing statute, all the witnesses who have attended the 
trial, and who have proved their attendance, are enlitled to recover 
their fees and mileage of the party at whose instance they were 
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summoned. Such party, however, is entitled to recover of the party 
cast only the amount paid by him or due to two witnesses who were 
summoned and who testified as to a single fact. Cureton v. Garrison, 
111 N. C., 271, 16 S. E., 338. A judgment for costs, including fees 
due to the officers and to witnesses, is for the benefit of the party 
in whose favor the judgment was rendered, and not for the benefit 
of the officers and witnesses. The officers may demand their fees in 
advance of rendering the service required of them, and the witnesses 
are entitled to recover their fees of the party at  whose instance they 
were summoned. The statute contemplates that the fees due witnesses 
shall be paid by the party liable for them, and that the witness tickets 
shall be filed with the clerk by such party, and not by the witnesses. 
When the costs have been taxed by the clerk, and included in the judg- 
ment, the party in whose favor the judgment was rendered is the owner 
thereof. N o  assignment of the fees by the officers or witnesses to whom 
they were originally due is required to constitute such party the owner 
of the judgment. 

Plaintiff contends that, conceding that defendants are now and were 
at the date of the commencement of this action, the owners of the 
judgment for costs, rendered in the former action between them, de- 
fendants cannot avail themselves of said judgment as a counterclaim 
in this action. This contention cannot be sustained, 

This is an action on a contract to which plaintifi and defendants were 
parties. Any cause of action arising on a contract, and egisting at  the 
commencement of this action, in favor of defendants and against plain- 
tiff, may be pleaded by defendants, in their answer, as a counterclaim. 
C. S., 521. I t  has been said that "this statute is very broad in its scope 
and terms, is designed to enable parties litigant to settle well nigh any 
and every phase of a given controversy in one and the same action, and 
should be liberally construed by the court in furtherance of this most 
desirable and beneficial purpose." Hoke, J., in Smith v. French, 141 
N. C., 1, 53 S. E., 435. "The test of a counterclaim as provided by 
statute is:  could the defendant maintain an action against the plaintiff 2" 
Pearson, C. J., in Battle v. Thompson, 65 N. C., 407. 

I t  is well settled that, by construction of law, a judgment is a contract 
for most purposes. Defendants had a cause of action against plaintiff, 
existing at the commencement of this action. This cause of action was 
upon contract. The judgment was therefore properly pleaded as a 
counterclaim, and there was no error in the trial below with respect to 
the second issue. I t  has been generally held that a judgment may be 
pleaded as a counterclaim. 24 R. C. L., p. 824, sec. 31. The judgment 
is affirmed. There is 

No error. 



454 I N  T H E  S U P R E M E  COURT. [I96 

STATE v. R. W. MAYER. 

(Filed 2 January, 1929.) 

False P r e t e n s e i m i n a l  Responsibility-Elements of Crime. 
The seller of merchandise may not be convicted of procuring the sale by 

false pretense when the buyer acted independently in having the articles 
examined and agreed upon a lower price than the one Erst offered by the 
seller and knowingly concluded the contract upon that basis, one of the 
essential elements of the crime being lacking to create the offense, that 
the false representations must actually deceive and defraud the buyer. 

CRIMINAL ACTION, tried before Moore, J., at February Term, 1928, 
of MADISON. 

The defendant was charged with the crime of false pretense, arising 
out of the sale of certain logging equipment, rails, etc., to the Southern 
Iron & Equipment Company. 

Two elements of false pretense charged in the bill of indictment were: 
1. False representation made by the defendant to the purchaser to the 

effect that he had paid $32,000 for the equipment. 
2. False representation to  the effect that the quantity of rails in- 

cluded in the sale amounted to 23 track miles of rail. 
The evidence tended to show that in the early part of October, 1925, 

the defendant approached the Southern Iron & Equipment Company 
of Atlanta, Georgia, for the purpose of selling to said company certain 
logging equipment consisting of machinery and rails of a logging road. 
The defendant represented that he was the owner of all of said property, 
and that he had paid therefor the sum of $32,000. The defendant 
further represented that the rail which he was offering to sell amounted 
to 23 track miles. The proof offered at  the trial disclosed that the 
defendant instead of paying $32,000 for said property, had paid therefor 
only $21,500. I t  was also disclosed that the rail, instead of amounting 
to 23 track miles, measured out only 15.5 track miles. 

On 12 October, 1925, the plaintiff wrote the Southern I ron & Equip- 
ment Company at Atlanta, stating: "Your Mr. Corbett and I estimate 
there to be three miles of 70-pound rail and 20 miles 3f 56-pound rail, 
railroad weight to be accepted, connecter, switches, eta., to be weighed 
in." 

On 19 October, 1925, the defendant wrote the Southern Iron 8: Equip- 
ment Company a letter containing, among other statcaments not perti- 
nent, the following: "The rails and accessories estimated as approx- 
imately two thousand tons. You accepting same, where is and as is, at  
price $15.00 per gross ton of 2,240 pouncls. I f  the estimated tonnage 
of two thousand tons, which is the basis of this agreement, should be 
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more, according to the railroad weights, as shipment is made, then you 
are to pay me an additional amount, at  the rate of $15.00 per ton of 
2,240 pounds, and if the tonnage should be less than two thousand tons, 
then I am to pay the difference to you at the same rate." 

On 9 November, 1925, the defendant executed and delivered to the 
Southern Iron & Equipment Company a bill of sale for "all rails, 
switches, frogs, spikes and accessories,'' etc. This bill of sale did not 
mention tonnage or track miles. On the same day, to wit, 9 Korember, 
the defendant made a supplemental agreement with the purchaser, 
conveying to the purchaser certain flat cars and miscellaneous scrap, 
"to apply to any shortage in weight of the personal property this day 
also conveyed by said party of the first part to the party of the second 
part of the approximate tonnage of 1,750 tons of rail and track 
accessories," etc. 

The evidence further disclosed that the Southern I ron 8: Equipment 
Company, sent its representative and inspector to examine the property 
included in  the sale. The rails were piled in 14 separate piles just as 
they had been unloaded from the cars by the Laurel River Logging 
Company. The inspector of the purchaser made three trips to examine 
the rails and to count them. H e  testified: "I had all the opportunity 
I wanted to count these rails at  that time. I was there with Buck 
Landers. Buck Landers told me there were only 15 miles of rail. I 
employed him to help me count the rails. H e  did not tell me he was 
familiar with that railroad. H e  told me that it was his opinion that 
there were 15 miles of rails. We spent probably an hour and a half or 
two hours at  that time marking the rails. Mr. Landers and I chalk 
marked as many rails as we could. I counted them. I do not know how 
many I counted at that time. . . . As a result of my visits and 
my making investigations, I changed that contract from approximately 
2,000 to approximately 1,750 tons, and made a new contract on 19 
November, three weeks afterwards. I had three weeks from the first 
time I came to make any investigation I wanted to, and I made three 
trips up here. . . . I n  that written contract there was not a word 
said about mileage, but verbally there was. While we had two written 
contracts, I did not put anything in either about mileage, because it 
mas based on a tonnage basis." 

With respect to the alleged representation, that the defendant had 
paid $32,000 for said property, the agent and representative of the 
Southern Iron 8: Equipment Company testified as follows: ('It was 
the agreement that we would not complete the trade until we saw 
that contract. (Contract between Laurel River Logging Company and 
Mayer.) I saw on the face of that contract that Mr. Mayer was pay- 
ing only $21,500 at that time. I remarked to him that he was making 
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a very nice profit, a couple of hours later, after the deal was closed. 
I n  the face of the fact that I knew he had not paid but $21,500, before 
the contract was closed, I swore before the grand jury that we were 
deceived in that he had told me that he had paid $39,000, because he 
had told me that he had paid $32,000, because I had not seen the papers 
until they were out of my hands. They were in the hands of our 
lawyer." 

.The defendant was convicted and sentenced to serve EL term of not less 
than five nor more than eight years in  the penitentiary, from which 
judgment he appealed, assigning errors. 

Attorney-General Brummitt and Assistan,t ~ttorne~-General Nash for 
the State. 

R. R. Williams and Varser, Lawrence, Proctor tk McIntyre for 
defendant. 

BROQDEN, J. "The constituent elements of the offense of false pretense 
are : (1)  That the representation was made as alleged ; (2 )  that property 
or something of value was obtained by reason of the representation; 
(3) that the representation was false; (4)  that i t  was inade with intent 
to defraud; (5) that it actually did deceive and defraud the person to 
whom i t  was made." 8. v. Johnson, 195 N.  C., 506; 8. v. Roberts, 
189 N. C., 93, 126 S. E., 161; S. v. Carlson, 171 N .  C., 318, 89 S. E., 30. 

The record in this case contains many assignments of error. The de- 
fendant duly made a motion of nonsuit, contending that the evidence, 
viewed in its most favorable light, clearly disclosed tkat the Southern 
Iron & Equipment Company, in purchasing said rails Erom the defend- 
ant, was not deceived or misled by the representations made by him for 
the plain reason that all of the evidence tended to show that the pur- 
chaser of said property, through competent and expert agents, made a 
thorough and independent investigation of the quantit-y and quality of 
the property included in the sale. The principle of law involved in this 
aspect of the case is clearly stated as follows in Pattgn v. Fibre Co., 
194 N.  C., 765, 140 S. E., 734: "It is well settled that one cannot 
secure redress for fraud where he acted in reliance upon his own knowl- 
edge or judgment based upon independent investigation. This rule is 
said to be especially applicable where the representee's investigation 
was undertaken at  the suggestion of the representor." 

The evidence further discloses that the contracting pwties abandoned 
the mileage basis and adopted a tonnage basis upon which to consum- 
mate the transaction. Indeed, after the tonnage basis was adopted, the 
agent of the purchaser, as a result of his investigation, reduced the 
estimate of 2,000 tons made by the defendant to 1,750 tons. 
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T h e  evidence i s  plain a n d  unmistakable. T h e  purchaser  knew before 
the contract was  closed t h a t  t h e  defendant  was  not pay ing  $32,000 f o r  
said property, a n d  the  purchaser  f u r t h e r  knew, o r  h a d  sound reason to 
believe, t h a t  the  estimate m a d e  by t h e  defendant  was too high, and  f o r  
this  reason insisted t h a t  t h e  amount  of ra i l  be reduced. 

I t  is  useless to  set out  a n  a r r a y  of authori t ies  o r  t o  pyramid quota- 
tions therefrom. T h e  purchaser  m a d e  t h e  contract  wi th  h i s  eyes wide 
open, a n d  a f te r  a complete a n d  thorough independent investigation, and 
cannot now invoke t h e  a id  of the  cr iminal  l a w  t o  repa i r  a n  error  of 
judgment i n  making  a bad  bargain. 

T h e  motion f o r  nonsuit should have  been allowed, a n d  i t  i s  so 
ordered. 

Reversed. 

STATE v. ALLEN DILLS AND IDA DILLS. 

(Filed 2 January, 1929. ) 

1. Homicide--EvidencoWeight and Sufficiency. 
Where the evidence tends to show that  the deceased, unarmed, came 

to the place where the defendants and others were fighting together, and 
in trying to pacify them he mas turned upon by the defendants, and that 
the husband shot the deceased and killed him, while his wife joined in 
the assault with a stick, with further evidence of a previous encounter 
between the parties, and of motive: Held, the evidence that the assault 
on the deceased was a result of concerted agreement k tween  the de- 
fendants, and that  there was a preconceived purpose and joint assault 
was sufficient to take the case to the jury, and it  was not error for 
the trial court to refuse to dismiss the action against the feme defendant. 

2. Homicide--Excusable or Justifiable HomicidsDefense of Others-- 
Questions for Jury. 

Where the husband and his wife are  tried for murder in the second 
degree, and there is evidence that  he fired the fatal shot in self-defense 
while his wife assisted him, an instruction that  she must satisfy the jury 
that she fought in her own defense is  reversible error when there is 
evidence, and the feme defendant contends that  she was engaged in 
defending her husband. 

3. Homicide--Excusable or JustiAable HomicidoSelf-Def&Ise--Duty to 
Retreat. 

Where the defendant on trial for homicide is without fault in bringing 
on the affray, and is assaulted with a pistol and is put in fear, and has 
reasonable grounds to fear, that his life will be taken or that great 
bodily harm mould be inflicted and i t  reasonably appears to him to be 
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necessary to kill the deceased to save his own life or to protect himself 
from great h d i l y  harm, he is not required as a matter of law either to 
retreat or to withdraw from the combat, and his killing the deceased under 
these circu~nstances is escusable on the principle of self-defense. 

APPEAL by defendants from Xoore, J.,, at August Term, 1928, of 
MACON. 

The defendants were convicted of murder in the second degree and 
from the judgment pronounced they appealed. Kew tr,al. 

Attorney-General Brummit t  and Assistant Attorney-General S a s h  for 
the State. 

Moody & Moody and R. D. Sisk for defendants. 

ADAMS, J. The defendants, husband and wife, were indicted for the 
murder of Dave Waldroop but were not prosecuted far murder in the 
first degree. Their testimony in almost every essential element is 
diametrically opposed to that of the prosecution. The homicide occurred 
on 24 March, 1928. The defendants, their child, and Bill Shope, a 
brother of the female defendant, occupied a house sitcated on the side 
of a mountain, and in front of the house was a rugged road across 
which ran a branch a short distance lower down. About 125 feet up the 
mountain, on the same side of the road, was a house in  which Mack 
Waldroop (a  son of the deceased) and his wife lived, and about 300 
feet farther up the road was another house occupied by the deceased and 
his other sons, Luther and Rufus. The record indicales that the men 
other than Shope were tenants of E d  Cruse, the Waldroops having 
recently moved to the land. 

The State offered evidence tending to show that on the day of the 
homicide at  8 o'clock in the morning, Mack Waldroop heard Ida  Dills 
"talking vicious" to his wife, "fulminating accompaniments agitating 
her rhetoric"; that she retired after aiming a loaded gun first at  his wife 
then at  him; that Allen Dills came to a side gate about thirty minutes 
afterwards flourishing an automatic pistol and menacing fatal injury, 
not only to Mack Waldroop and his wife, but to the deceased and his 
other sons who had recently appeared; that Allen went away apparently 
content with a threat to take Mack's life before 12 o'clock; that about 
this hour Mack drove his mules to the branch to water them; that as 
he passed Allen's house he was assaulted by the defendants and Bill 
Shope-by Allen with his "automatic" and by I d a  w i h  a club, Shope 
meantime holding Mack's shoulder and afterwards using a stick; that 
the deceased came up unarmed and tried to quiet the assailants, where- 
upon Allen Dills shot the deceased through the heart and caused his 
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instant death; that Allen then pointed his pistol a t  Mack and that 
Luther fired a shotgun at Allen and wounded him. 

On the part of the defendants there was evidence tending to show that 
in the melee between Allen's wife and Xack's wife each had a gun; 
that the encounter between A411en and Mack at eight-thirty was a harm- 
less "cuss-fight"; that Allen was going across the road for stovewood 
when he met Mack at 1 2  o'clock; that no assault was made on Mack; 
that the deceased was the aggressor, assaulting Allen with a pistol, and 
that Allen shot the deceased in self-defense. 

I t  would clearly have been error to dismiss the action as to Ida Dills. 
There is ample evidence for a reasonable inference that the assault 
on Mack, immediately before the fatal shot, was the result of a con- 
certed agreement between Shope and the defendants, and that the shot 
fired by Allen Dills was in legal effect the deed of all. S. v. Bowman, 
152 N. C., 817; 8. v. Merrick, 171 N. C., 788. I t  was testified that they 
turned Mack loose and made a joint assault upon the deceased the 
moment they saw him. There being evidence of a preconceived purpose 
and a joint assault it would have been an inadvertence to hold that 
Ida Dills was excusable merely because she did not actually compass 
the homicide. S. v. Finley, 118 N. C., 1162. 

There was error, however, in the instructions given the jury. His  
Honor charged the following as the essential elements of self-defense: 
(1) The defendant must be free from fault, that is, he must not say 
or do anything for the purpose of provoking a difficulty, nor must he be 
disregardful in this respect of any wrongful word or act; (2) there 
must be a present impending peril to life or great bodily harm, either 
real or so apparent as to create the honest belief in the mind of the de- 
fendant that there is an existing necessity to take the life of the person 
intended to be killed at  the time he attempts to take i t  or takes i t ;  ( 3 )  
there must be no convenient or reasonable mode of escape from the 
danger by retreat or by declining the combat. 

I t  will be noted that the second and third clauses in  substance embody 
the instruction that if the deceased was in the act of making such an 
assault upon the defendant, Allen Dills, as created in his mind a reason- 
able apprehension of impending peril to his life or of great bodily harm 
it was incumbent upon the defendant to show that there was no reason- 
able mode of escape from the danger by retreat or by declining the 
combat. 

I n  S. v. Clark, 134 N. C., 698, after defining "felonious assault" as 
an assault made with murderous intent or with intent unlawfully to 
kill, the Court said: '(Whether a felonious assault was being made or 
not, if the defendant, from the circumstances and surroundings as they 
then appeared to him, reasonably apprehended that the deceased was 
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assailing him with the intent to kill him or to do him great bodily harm, 
he had the right, if he was not himself already in  fault, to stand his 
ground and defend himself, and, if necessary, to take the life of his 
assailant; and this would be true, though it afterwards appeared that 
the deceased did not in fact intend to commit a felonious assault. S. v. 
Matthews, 78 N.  C., 523; S. v. Barrett, supra, and ca:3es cited." S. v. 
Blevins, 138 N .  C., 669; S. v. 13laclcwell, 162 N .  C., 672, 683; S. v. 
Johnson, 166 N.  C., 392; S. v. Pollard, 168 N.  C., 116 ,  S. v. Bost, 192 
N. C., 1. I f  Dills was without fault and the deceased assaulted him with 
a pistol and by reason of such assault Dills actually apprehended and 
had reasonable grounds to apprehend that his life mtis in danger or 
that he was in danger of great bodily harrn and that it was necessary 
or reasonably appeared to him to be necessary to kill the deceased to 
save his own life or to protect himself from great bodily harm he was 
not required as a matter of law either to retreat or to withdraw from 
the combat, and if under these circumstances, in the exe~cise of ordinary 
firmness, he shot and killed the deceased, the homicide would be ex- 
cusable upon the principle of self-preservation. But to have the benefit 
of this doctrine he must show that he was free from bltime and that he 
took life only when i t  was necessary or apparently nwessary to save 
his own life or to protect himself from great bodily harm. As stated 
in S. v. Blevins, supra, it is otherwise in ordinary asssults, even with 
deadly weapons. I n  such cases a man is required to withdraw, if he 
can do so, and to retreat as far  as may be consistent with his own 
safety, though as said in S. v. Dixon, 75 N. C., 275, 279, he may repel 
force by force and give blow for blow. S. v. Kennedy, 91 N .  C., 572. 
I n  his charge the trial judge inadvertently confused thel3e principles. 

I n  reference to Ida  Dills' participation the judge gz.ve this instruc- 
tion: "If she was aiding and abetting her husband who did use a deadly 
weapon, then if you find she was aiding and abetting her husband who 
admits he used a deadly weapon, then the burden would still be on her to 
satisfy you that she fought and did what she did in her own self- 
defense." 

Allen Dills contended that he shot the deceased in self-defense and his 
wife contended that she was engaged in  defending her hc sband. Whether 
she aided him in an unlawful assault or only in his lavfful defense is a 
matter which should have been explained and submitted to the jury. 
S. v. Cox, 153 N.  C., 638; S. v. Greer, 162 N.  C., 640, 649; S. v. Gaddy, 
166 N.  C., 341. 

For error in instructions there must be a 
New trial. 
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wIr,r , IAm 1:. FISHER, H Y  HIS XEXT FI{IESI), iv. c. w A i I < m m r , ~ ,  Y. E. I,. 
UEATOS A A D  MILS. HAITTIE UEATOS. 

Highways-Regulation and Use for Travel-Law of the Road-Negligence 
-Automobiles-Instructions. 

lVh(src the plai~itiff was not \valki~ig aloii:: tlie liigh\~ay but ran out 
from behind mother automobile near an intersectiou arid \\.as struck 
and irijurcd by the defendant's car for \~hicli injury he seeks to recover 
cl;~mages i n  his actinn : H c l d ,  it is not reyersible error for the trial judge 
to  fa i l  to charge the jury sl~ccificall~ upon thc various 1)articulars as to 
the speed, etc., required of the driver of an automobile uyo11 the highway 
a t  a cross-road, i f  hc charges correctly upon the generel law arising from 
the evidcncc. C. S., 564. Bowen c. Srh~ t ihben ,  1% S. ('., ?-IS, c.ited and 
clistinpuislled. 

CIVIL ACTIOK, before C1-anmer, J., at  April Term, 1928, of WAKE. 
The plaintiff, a minor about four ycars of age, instituted this action 

against the dcfentlarit for p e r s o ~ ~ a l  in jury  resulting from bring struck by 
tlefclldar~t's autoniobilc a t  or near the intersection of St. Mary's Street 
and tho Calvin Roatl in the city of Raleigh. 

The  cau5e was submitted to a jury, and the issue of negligence mas 
answcrcd against the plaintiff and in favor of the  defendant. 

From judgment upon the rerdict plaintiff appealed. 

Gatling, X o r r i s  d Parker  for p la in t i f .  
Charles C. Harr i s  f o ~  defendant. 

PER CIJRIAAI. Calvin Road intersects St .  Mary's Street from the west 
and terrriinatcs a t  tlie iiitersection. Dcfcndant's car was being driven 
northwardly by his wife. The  plaintiff, according to the evidence, mas 
on tlie east side of S t .  Mary's Street opposite tlie intersection of Calvin 
Road and was running across tlie street toward the intersection. H a d  
plaintiff been using tlie intersection of C a h i n  Roatl a t  the time of the 
injury, the failure of the car to slow down to  1.5 miles an  hour might 
h a w  been found to hare  been the proximate cause of the injury. How- 
nrer, as the plaintiff was liot walking along the highway? but r an  out 
from bcliind a car toward the intersection of Calvin Road, a different 
situation was presented, and for this reason the principle announced in 
Bowen v. Schnibben, 181 IS. C., 248, 114 S. E., 170, does not apply. 

The trial judge charged: '(The drir ing of any vehicle upon a liigh- 
v a y  carelessly and heedlessly in wilful or wanton disregard of the rights 
of others, or without due caution and circumspection, and at a speed or 
in a manner so as to endanger or be likely to endanger any person or 
property, is  'reckless driving.' " 
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The judge further charged: " I t  is the duty of the driver of any 
vehicle to  drive i t  a t  a careful and prudent rate of speed, not greater 
than i s  reasonable and proper, having due regard to the surface and 
width of the highway, the traffic and other existing cclnditions; and so - " ,  - 
as not to endanger the  life,, limb, or property of any person." 

While the judge did not specifically call the attention of the jury 
to .the of the s ta tu te  requiring a motorist to reduce the speed 
to  15 miles a n  hour when a p ~ r o a c h i n g  an  intersection, there was no 

- A  - 
specific request for  such instruction, and in our opinion the charge upon 
the question of negligence and the statutes applicab!e, constituted a 
substantial compliance with C. S., 564, in view of the facts disclosed 
in the present record. 

Upon the face of the record we find no error of law warranting a new 
trial. 

N O  error. 
- 

H. B. EDWARDS v. SOUTHERN STATES FINANCE COJIPANY ET AL. 

(Filed 9 January, 1929.) 

1. Corporations-Stock-Actions for Fraud in Procuring Subscriptions to 
Stock-Conspirac y. 

The fraudulent misrepresentations of an agent of a corporation in the 
sale of stock therein are not competent evidence against the officers and 
directors, sued individually, when the representations were not made in 
their presence nor afterwards ratified by them, in the al~sence of an issue 
of conspiracy to thus defraud the plaintiff. Insurance c7o. v. Knight, 160 
N. C., 592, cited and distinguished. 

2. Same--Issue of Conspiracy. 
In an action against the officers and directors of a corporation to recover 

damages for having been induced to subscribe to shares of stock in the 
corporation by fraudulent representations of others acting as sales agents 
of the corporation, which were not made in the presence of the defendants 
nor afterwards ratified by them, and there is evidence of a conspiracy to 
thus defraud, it is reversible error for the trial judge tci refuse to submit 
the issue as to the conspiracy to the jury for their determination. 

8. Damages - Punitive Damagea - Evidence of Fina~ncial Worth of 
Defendant. 

Where punitive damages are not recoverable upon the pleadings, evi- 
dence as to the financial worth of the defendant is incompetent. 

CIVIL ACTION, before Harwood, Special Judge, a t  :February Term, 
1928, of UNION. 

The  plaintiff instituted an  action against the Southern States Finance 
Company, J. E. Ashcraft, J. R. Cherry, R. C. Newsome, A. P. Rhyne, 
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J. C. Walker, J. B. Elliott and W. W. hlorris, who were officers and 
directors of said corporation. 

Plaintiff alleged that the defendant, J. E. Ashcraft, mas president 
and director of the Southern States Finance Corporation; that the 
defendant, Cherry, was secretary thereof, and the other defendants 
directors thereof. 

Plaintiff further alleged that the defendant, Ashcraft, entered into a 
conspiracy with certain stock salesmen of the corporation to defraud 
the plaintiff, and in pursuance thereof, represented to him that said 
corporation was stronger than any bank; that "it was backed by a 
$13,000,000 company"; that the common stock had earned as much as 
16%, and that if he purchased stock in said company and needed his 
money, i t  would be refunded to him upon a notice of sixty days. 

Plaintiff testified that he relied upon these representations, and as a 
result thereof, bought $4,200 worth of stock. Dividends were paid for a 
certain period and were then discontinued. Plaintiff made demand for 
the return of his money, which was declined. Thereafter, the company 
became bankrupt and the plaintiff's investment was lost. Thereupon, 
ho instituted the present suit against the officers and directors named, to 
recorer from them damages, to the amount of money which he had 
invested in  stock of the company. 

The plaintiff also offered evidence tending to show that the defend- 
ant, Ashcraft, and other defendants had personally made false repre- 
sentations with respect to the condition of said company. 

I n  apt time the plaintiff tendered issues arising upon the pleadings, 
including an issue of conspiracy in the following language: 

"Did the defendant, Ashcraft, and the salesmen, Quimby, Hinman, 
Xeyer and Helvenston, enter into a conspiracy to defraud plaintiff as 
alleged in the complaint 2" 

The trial judge declined to submit an issue of conspiracy, but sub- 
mitted the following issues : 

"1. Was the plaintiff, H. B. Edwards, induced to subscribe for and 
purchase stock in the Southern States Finance Company by means of 
misrepresentations and fraud practiced by the defendants or any of 
them, as alleged in  the complaint? 

2. I f  so, did the Southern States Finance Company participate 
therein, as alleged in the complaint? 

3. I f  so, did the defendant, J. E. Ashcraft, participate therein as 
alleged in the complaint ? 

4. I f  so, did the defendant, J. R. Cherry, participate therein as alleged 
in the complaint ? 

5 .  I f  so, did the defendant, A. P. Rhyne, participate thue in  as alleged 
in  the complaint ? 
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6. I f  so, did the defendant, R. C. Nemome, participate therein as 
alleged in the complaint ? 

7. What amount, if any, is plaintiff entitled to recovl,r?" 
All of the issues so submitted mere answered in  the affirmative, the 

seventh issue having been answered as follows: "$4,200, less dividend. 
K O  interest. $132 dividend." 

Judgment was entered upon the verdict. 
The defendants appeal, assigning errors. 

Vann (e. il1illiken and 11. U. Adams for p l a i n t i f .  
W .  B. Love for R. C.  Nezcsome. 
J .  C. Sikes for J .  E. Ashcraft. 
drmfield, Sherrin (e. Barnhardt for Ashcraft, Cherq and Rhyne. 

BROODEN, J. (1) I n  a suit for damages against the directors of a 
bankrupt corporation, upon the ground of fraudulent and false repre- 
sentations in the sale of stock, is evidence of false reprl3sentations made 
by stock salesmen of the corporation, not in the presenco of the directors 
sued, competent against such directors 1 

(2 )  I n  such an action, in the absence of allegation or proof warrant- 
ing punitive damages, is it competent to offer in evidence the financial 
worth of one of the defendants? 

The plaintiff seeks to recover from the defendants upon two theories, 
to wit : 

First, that the defendants and stock salesmen of the corporation 
entered into a conspiracy to defraud the plaintiff and others, and that 
therefore the act or declaration of one conspirator is effective against all. 

Second, that the defendants personally made false representations 
with respect to the financial condition of said corporation, and further- 
more, concealed and suppressed with fraudulent intent the true condi- 
tion of said company. 

"In the case of the charge of a combination to defrxud," remarks a 
recent writer, "the declarations of each of the ~ a r t i e s  to such combina- 
tion, relating thereto, are evidence against the others, though made in 
the absence of the latter, provided the parties were at  the time of the 
declarations in the furtherance of the common design. . . . slight 
evidence of collusion or concert is sufficient to let in thl3 declarations of 
one of the parties as evidence against all, but there must be some evi- 
dence of the combination." Hauser a. Tat(?, 85  N. C., 32. 

The record discloses that evidence was offered bv the,  lai in tiff to the 
effect that the salesmen, Hinman and Helvenston, re~resented to him 
that the common stock vas  selling at $2.50 a share, and mas earning a 
dividend as high as 1 6 %  net. Ashcraft was not present at this conver- 
sation. Later on a salesman named Quimhy came to solicit plaintiff, and 
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the plaintiff was permitted to testify that this salesman told him that 
"Dr. Ashcraft had sent him and they were making money hand over 
hand-couldn't take care of the business, and that if there was any pos- 
sible chance for me to raise any money, he would be glad; he needed 
it. and all I could send him. . . . and that Dr.  Ashcraft said that 
the common stock was then selling for $10 a share, and I subscribed for 
$500 worth-gave notes for $200 and $300." 

The court told the jury: "The ansxTer of the witness, gentlemen, will 
not be received by you at present as tending to prove that Quimby mas 
sent by Dr. Ashcraft unless the plaintiff introduces testimony showing 
that Dr. Ashcraft had something to do with it, and will not consider 
Quimby's statement that he was sent by Dr. Ashcraft." 

There was other evidence of like tenor. Such evidence mas competent 
against the defendant, Ashcraft, and other directors, provided a con- 
spiracy was sho~vn. Ordinarily, a director of a corporation is liable for 
false and fraudulent representations made by him or his agent, within 
the scope of his employment, or for such as were approved or ratified. 
The rule governing such liability is thus expressed in Anthony v. Jefi- 
ress, 172 K. C., 375, 90 S. E., 414: "It is immaterial whether the de- 
fendants (directors) were cognizant of the insolvent condition of the 
company or not. The law charges them with actual knowledge of its 
financial condition, and holds them responsible for damages sustained 
by stockholders and creditors by reason of their negligence, fraud, or 
deceit." 

I t  must be borne in mind that the stock salesmen. who made the 
fraudulent representations complained of, were not the agents or em- 
ployees of Ashcraft and his codefendant directors, but were the agents 
and employees of the corporation which v7as a third party. These 
fraudulent remesentations made in the absence of Ashcraft and the 
other directors, by stock-selling agents of the corporation could, there- 
fore, be competent against thd individual d2fendants only upon the 
theory of a conspiracy. The issue of conspiracy was essential to the 
competency of such evidence. The trial judge failed and omitted to 
submit the issue of conspiracy tendered by the defendants, and the es- 
ception of the defendants to such ruling is sustained. 

The plaintiff relies upon the cases of Ins. Co. v. Knight, 160 N .  C., 
592, 76 S. E., 623, and Bad v. Sherron, 186 N. C., 297, 119 S. E., 497. 
I n  the Knight case, the agents of the plaintiff made fraudulent repre- 
sentations to the defendant. The action mas between the principal and 
the defendant. Certainly, when the principal sued the defendant upon a 
transaction procured by his own agents, the representations made by the 
agents in procuring the contract would be competent. The same reason- 
ing applies to the Sherron case, because the plaintiff in that case claimed 

30-196 
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to be an innocent purchaser and holder of a note made by the defendant, 
the defendant asserting that plaintiff's title to said instrument was de- 
rived from a third party, and that the agents of such third party had 
made false representations in procuring the instrument, and the evi- 
dence mas offered for the purpose of affecting plaintiff n i th  notice under 
the negotiable instrument statute. 

The witness. Fannin, testified that the defendant. Ashcraft, had made 
certain representations to him in an effort to procure the wife of witness 
to buy stock, and that the defendant, Ashcraft, among other things, had 
stated that he would return the money upon notice of thirty or sixty 
days after such return was desired. Thereupon, witne~,s was asked the 
following question: "In that conversation with him, did Dr. Ashcraft 
make a statement? I f  so, what did he say about his own. financial worth 
and responsibility?" The witness replied: "He said lie was worth a 
hundred to a hundred and fifty thousand dollars; if h12 got my money 
and my wife's money he would see we didn't lose." The1.e was no allega- 
tion in  the complaint seeking punitive damages, and no such issue was 
submitted to the jury. 

The defendant objected to the testimony elicited, and the exception to 
such evidence is sustained. 

Evidence of the financial condition of a defendant is inadmissible 
except in  cases warranting the award of punitive damages. Tucker v.  
Winders, 130 N. C., 147, 41 S. E., 8 ;  Arthur v. Henry, 157 N. C., 393, 
73 S. E., 206; Carmichael v. Tel. Co., 162 N. C., 333, 78 S. E., 507. 

The record covers four hundred and two pages, and there are two 
hundred and ninety-two exceptions. There are other exceptions not 
discussed worthy of grave consideration; but, as a new trial must be 
awarded, we deem i t  inadvisable to enter into a discussion of them for 
the reason that they may not arise again, and the further reason that i t  
is practically impossible, in a lengthy discussion of alleged errors, to 
guard against possible intimations that might be confusing to the trial 
judge upon another hearing. 

New trial. 

J. R. JENKINS, ADMINISTRAT~R OF LEV1 JENKINS, DECEASED, V. 
SOUTHERN RAILWAY COMPANY ET AL. 

(Filed 9 January, 1929.) 

1. Railroads--Right of Way-Trespassers and Licensees. 
Where the railroad company knowingly and constantly permit the public 

to use a portion of its track as a walkway, a person walking thereon is a 
licensee and not a trespasser. 
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2. RailroadkNegligence-Injuries t o  Person On o r  Near Track- 
Licensees. 

A railroad company is  liable in damages for the injury of a licensee 
sitting on the end of a sill upon the track when by the esercise of due 
care by its employees in operating the train they saw or should have 
seen that he was in a helpless condition in time to stop the train and 
avoid the injury. 

3. Same--Last Clear Chance--Issues. 
Upon evidence tending to show that  the plaintiff's intestate was sitting 

in a helpless condition upon the track of the defendant railroad company, 
and that  by the exercise of due care the defendant's employees should 
have seen his condition in time to hare avoided the injury by stopping 
the train, and there is also evidence of the contributory negligence of the 
intestate: Held, in addition to the issues of negligence, contributory negli- 
gence, and damages, an issue a s  to the "last clear chance" should have 
been submitted to the jury upon the conflicting evidence. 

4. Same--Liability of Employees. 
A railroad company is  required to keep a proper lookout ahead of its 

moving train for those upon the track a t  a place where they permit the 
track to be used by the public as  a walkway, and it  is not excused from 
this duty by the fact that  a t  the time of running upon and killing a pedes- 
trian obviously helpless upon the track, that  those in charge of the opera- 
tion of the train had other duties to perform in connection therewith pre- 
venting their keeping a lookout, this being available to the employees alone 
when they are  joined as  codefendants in  the action. 

APPEAL by plaintiff from XacRae,  Special Judge, at  October Special 
Term, 1928, of HAYWOOD. Reversed. 

Action to recover damages for the wrongful death of plaintiff's intes- 
tate, who was struck and killed by a moving freight train of the de- 
fendant, Southern Railway Company, operated at  the time by the other 
defendants, as engineers and firemen, who were charged with the duty 
of keeping a lookout for persons on the track in front of the moving 
train. The train was composed of two heavy locomotive engines, and 
ten or twelve cars. I t  was running as  a "double-header." 

Plaintiff's intestate, at  the time he was struck and killed by train, 
was sitting on the end of a cross-tie, apparently unconscious of the ap- 
proach of the train. H e  was not at or near a crossing, public or private, 
nor was he an employee of defendant railway company. H e  had been 
walking on the track shortly before he sat down on the cross-tie, on his 
way from Lake Junaluska to his home. There was evidence tending to 
show that the t rack  at  this point was constantly used by the public, to 
the knowledge of defendants, as a walkway. Deceased was walking on 
the track as a licensee, and not as a trespasser. There was evidence 
tending to show that he was returning to his home because he was ill, 
and that he was ill when he sat down upon the cross-tie. H e  remained 
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there for some time, unconscious of his peril, because of his illness. He  
failed to respond to a warning given him by a witness of the approach of 
the train, when the train was forty or fifty feet from him. There was no 
blowing of the whistle or ringing of the bell on the engine, as the train 
approached him. The noise made by the moving train could have been 
heard by him, but no signal was given indicating that the engineers or 
firemen had seen the deceased before the train struck hiin. 

I t  is alleged in the complaint that defendants and each of them failed 
to exercise due care to keep a proper lookout from the train for persons 
who were or who might reasonably be expected to be on the track in 
front of the moving train, at  the point where deceased was sitting on the 
cross-tie, and that such failure was the proximate cause of the injuries 
which resulted in the death of  lai in tiff's intestate. 

From judgment dismissing the action, as upon nonsuit, at the close 
of the evidence, upon motion of defendants, plaintiff appealed to the 
Supreme Court. 

It'. R. Francis and Alley & Allcy for plaintiff. 
l'homas S.  Rollins for defendants. 

COKNOR, J. There was error in  allowing defendants' motions for 
judgment as of nonsuit, at  the close of the evidence, and in  the judg- 
ment dismissing the action. 

There was evidence tending to show that defendants a i d  each of them 
failed to exercise due care to keep a vigilant and proper lookout from 
the moving train for persons who were or who might reasonably be 
expected to be on the track in front of the train, where plaintiff was 
sitting on the end of the cross-tie, and that such failure was the proxi- 
mate cause of the injuries which resulted i n  the death of plaintiff's 
intestate. 

The evidence was sufficient to sustain a finding by the jury that if a 
proper lookout had been kept by defendants, plaintiff's intestate would 
have been discovered on the track in time for the train to have been 
stopped before i t  reached and struck him. There was evidence to the 
contrary. The conflicting evidence with respect to thiii matter should 
have been submitted to the jury, under appropriate instructions, upon 
the issues involving (1) actionable negligence on the pan; of defendants; 
(2 )  contributory negligence on the part of the deceased; (3)  the prin- 
ciple of the "last clear chance," and (4)  damages. 

I f  the jury had found from the evidence that neither of the employees 
of defendant railway company, who are defendants in tEis action, could 
have seen deceased, by the exercise of due care, in time to have had the 
train stopped before it struck him, because he had other duties to per- 



S. C.] FALL TERM, 1928. 469 

form besides keeping a lookout, or because of the position in xhich he 
mas required to be for the performance of such duties, while this finding 
would relieve said employee of liability to plaintiff, it would not excul- 
pate the defendant, Southern Railway Company. dr?-owood v.  R. R., 
126 K. C., 629, 36 S. E., 151. The railway company was liable in dam- 
ages, if i t  failed to perform its indispensable duty to proride for a 
proper and vigilant lookout by an employee on said train, who by the 
exercise of due care, could have seen a person on its track, or in a posi- 
tion of peril, near its track, in  time to avoid an injury to him from 
the moving train. 

There was evidence that deceased could not have been seen by a 
person on the train at a greater distance than about 400 feet, because of 
a curve in the track; that deceased had gone upon the track as a licensee, 
and while lawfully walking thereon had become suddenly ill, and for 
that reason had sat down upon the end of the cross-tie; that he was 
sitting there as the defendant's train approached him in an apparently 
unconscious and therefore helpless condition, and that the train which 
was moving at  a rate of speed not less than fifteen miles per hour, could 
not have been stopped at that point within less than 600 feet. I t  was 
negligence for defendant, Southern Railway Company, to operate its 
train in such a manner as that i t  could not lx stopped before striking a 
person who had lawfully gone upon its track, and while walking thereon 
had suddenly become ill, and for that reason had sat down upon a cross- 
tie, where he remained in an apparently helpless condition. See W e s t o n  
v .  R. R., 194 N. C., 210, 139 S. E., 237. 

I f  the jury had found from the evidence that deceased by his own 
negligence contributed to the injuries which resulted in his death, then 
there was evidence from which the jury could have further found that 
notwithstanding such contributory negligence, the proximate cause of 
such injuries was the failure of defendants to exercise due care, after 
deceased could have been discovered, sitting on the end of the cross-tie, 
in  an apparently helpless condition, to stop the train and thus avoid 
the injuries to deceased. The principle upon which the doctrine of the 
"last clear chance" is founded, is recognized and enforced in this juris- 
diction, as just and necessary for the protection of human life. Red- 
mon v. 3. R., 195 N. C., 764, 143 s. E., 829. 

This case falls within the principles upon which T y s o n  c. R. R., 167 
N. C., 215, 83 S. E., 318, was decided. These principles are well set- 
tled, and have been uniformly applied by this Court in decisions which 
are authoritative. Defendant cites and relies upon Holder v. R. R., 160 
N. C., 4, 75 S. E., 1094, and Stout v. R. R., 164 N. C., 384, 80 S. E., 
1118. These cases are commented upon by Brown,  J., in his opinion in  
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the Tysom case. They are distinguished upon the facts from the Tyson 
case. They are not controlling in  the decision of the question presented 
by this appeal. 

I t  has been the policy of the law, certainly in  this jurisdiction, as 
shown by numerous decisions of this Court, to hold railroad companies, 
and their employees, in charge of moving trains, to a high standard of 
duty towards persons who are or who may reasonably be expected to 
be on their tracks in  front of a moving train. This policy is justified 
as tending to protect human life. That its vigorous enforcement may 
sometimes result in the recovery of damages in a case where upon its 
peculiar facts, the plaintiff does not seem to be entitled i;o damages does 
not require or justify a relaxation of well-settled principles. The judg- 
ment dismissing the action must be 

Reversed. 

G. &I. CAGLE AND ELLEN CAGLE, HIS W I ~ ,  V. G. L. HAMPTON. 

(Filed 9 January, 1929.) 

Wtlls-Construction-Estates and Interests C'raatcd. 
A devise by the wife to her husband of all her proper):$, real, personal 

and mixed, during his life to do with and use as he ndght desire, and 
after his death to M. in fee, "all that is left": Held, the husband received 
by the devise only a life estate in the lands and M. takes an estate in fee 
simple in remainder. Cases in which like devises are made with the 
power given to the devisee to sell during the continuance of the life estate 
distinguished. 

APPEAL by plaintiffs from MacRae, Special Judge, at October Term, 
1928, of HAYWOOD. Affirmed. 

Rollins & Smathers for plaintiffs. 
N o  counsel for defendant. 

ADAMS, J. On 13 October, 1928, the plaintiffs and tho defendant en- 
tered into a written contract by the terms of which the plaintiffs were 
to convey to the defendant certain tracts of land i n  consideration of 
$2,000 to be paid in  four installments of $500, as agreed. Thereafter 
the plaintiffs prepared and tendered to the defendant a dl>ed in fee with 
the usual covenants of warranty, and the defendant declined to accept i t  
and to pay the purchase price on the ground that the plriintiffs are not 
seized of the premises in fee. The right to enforce specific performance 
of the contract turns upon the question whether the plaintiffs can convey 
the fee. 
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I t  is admitted that Martha Cagle, former wife of the plaintiff, G. 31. 
Cagle, died seized of the lands in fee, leaving a will in which she devised 
to her husband all her "real, personal and mixed property during his 
life to do and use as he might desire, and after his death to Xilton 
Cagle in  fee, all that is left." I t  was held by the judge presiding that 
this devise vests in G.. M. Cagle an estate for life and that the plaintiffs 
cannot convey the fee. 

I n  Carroll v. Herring, 180 N .  C., 369, the Court said: "Where real 
estate is given absolutely to one person, ~v i th  a gift over to another of 
such portion as may remain undisposed of by the first taker at his death, 
the gift over is void, as repugnant to the absolute property first given; 
and it is also established law that where an estate is given to a person 
generally or indefinitely with a power of disposition, or to him, his 
heirs and assigns forewr, it carries a fee, and any limitation over or 
qualifying expression of less import is void for repugnancy. The only 
exception to such a rule is where the testator gives to the first taker an 
estate for life only, by certain and express terms, and annexes to it the 
power of disposition. I n  that particular and special case the devisee 
for life will not take an estate in fee, notwithstanding the naked gift of 
a power of disposition." 

An illustration of the principle last cited appears in C'hewning v. 
.IIason, 158 N. C., 578, the devise being as follows: "I give and be- 
queath (after all my just debts shall have been paid) all of my real and 
personal property, together with all debts owing my estate, to my wife, 
Martha Chewning, during her natural life, and then to dispose of i t  as 
she sees proper." I n  reference to this item it was said: "The estate 
devised to Mrs. Chewning is property, the power of disposal a mere au- 
thority which she could exercise or not, in her discretion. She had a 
general power annexed to the life estate, which she derived from the 
testator under the will. I f  she had exercised the power by selling the 
land, the title of the purchasers would hare been derived, not from her, 
who merely executed the power, but from the testator or the donor of 
the power. 'The appointer is merely an instrument; the appointee is in 
by the original deed. The appointee takes in  the same manner as if his 
name had been inserted in the power, or as if the power and instrument 
executing the power had been expressed in that giving the power. He  
does not take from the donee, as his assignee.' " See Long v. Waldraven, 
113 N. C., 337 ; Parks v. Robinson, 138 N. C., 269 ; Darden v. Matthews, 
173 h'. C., 186; Roane v. Robinson, 189 N .  C., 628. 

I t  v i l l  be noted that the life tenant was not by express terms given 
power to sell or otherwise dispose of the land. Hewing v. Williams, 
158 N.  C., 1. The devise is similar to that in  Miller v. Scott,  184 N. C., 
586,  in which the testator gave real and personal property to his wife, 
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"to have and to hold and to use as she may see proper the balance of her 
life," with a provision that  should any be left a t  her death, he would 
prefer i t  to go to a charitable institution. I t  mas h e l l  that  the wife 
took only a life estate-a conclusion which finds suppoet in  Patrick v. 
Xorekead, 85 N. C., 62; Grijfin v.  Commander, 163 N .  C., 230; BUT- 
~oell v. Bank, 186 N. C., 117; Darden z'. Maltihews, supra; White ?;. 

Tt'hite, 189 N. C., 236. The  words "all that  is left" mere evidently 
intended to apply to personal property "whose use was its consump- 
tion." Williams v. Parker, 84 N. C., 90; Brawley v. Collins, 88 N .  C.: 
605 ; Herring v. TYillianw, supra. Judgment 

Affirmed. 

T. F. HILL v. HELEN HILL. 

(Filed 9 Januars. 1Y29.) 

1. Divorce--Action for Absolute Divorce--Evidence of Adultery. 
I n  an action against the wife for absolute divorce, eT,6dence that she 

was given to profanity and evidence by a court record that her sister mas 
arrested for disorderly conduct is irrelevant and incompetent upon the 
issue of adultery. 

2. Same--Character Evidence. 
In  an action against the wife for absolute divorce, teslimony on direct 

examination that she was guilty of profanity is incompetent as character 
evidenre as being evidence of specific misconduct, and not ris to her general 
reputation. 

APPEAL by defendant from Xoore, J., a t  February Term, 1928, of 
BUXCOMBE. 

Civil action for divorce, a vinculo, upon the alleged ground of adul- 
tery. 

There i s  evidence on the record tending to show adultery on the part  
of the defendant, though her testimony in this regard is i n  direct con- 
flict with that  offered by the plaintiff. 

Will Miller, a witness for  the plaintiff, was allowed to testify, over 
the defendant's objection, as follows: 

"Q. Have you eyer heard any profanity being used by the defendant? 
A. Plenty of it.  

Q. State the nature of the language used. 8. J u s t  as bad as could be. 
I have heard her curse as bad oaths as ever came from any man's 
throat, with the children there." 
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Again, over defendant's objection, plaintiff was allowed to show by 
court record that Gertrude Jones, sister of the defendant, who lived i n  
the same house with her, was arrested in  January, 1927, charged with 
disorderly conduct. 

From a verdict and judgment in  favor of plaintiff, the defendant 
appeals, assigning errors. 

N o  counsel for plaintiff. 
Robwts, Young  & Lane for defendant. 

STACY, C. J. We think the evidence tending to show the use of pro- 
fanity on the part  of the defendant and the arrest of Gertrude Jones, 
charged with disorderly conduct, in  this action for divorce, should have 
been excluded, seasonable objections having been made to its admission. 
I t  could hardly be said that either circumstance, on the facts of the 
present record, was relevant or competent to show the defendant's 
alleged adultery. Shepherd v. Lumber Co., 166 N .  C., 130, 81 S. E., 
1064. 

Speaking to the first question in  iNixon v. McKinney,  105 N .  C., 23, 
11 S. E., 154, Avery,  J., delivering the opinion of the Court, said: "Par- 
ticular facts are not admissible to prove the reputation of a party or 
witness to be either good or bad, for the reasons that they do not neces- 
sarily tend to establish a general character; that they confuse the jury 
by raising collateral issues, and especially that a party is presumed to 
be ready to defend his own general reputation or that of his witnesses, 
but not to meet specific charges against either without notice," citing as 
authority for the position: Peterson v. Uorgan,  116 Mass., 350; Whart. 
on Ev., see. 56; S. v. Bullard, 100 N .  C., 486; Barton v. Morphes, 
13 N. C., 520. 

And in regard to the second, Connor, J., speaking for the Court in 
Jfar t in  v. Knight,  147 N .  C., 564, 61 S. E., 4-17> said: "It  is clear that 
a paper-writing or record containing no information upon which an 
inference could be drawn in regard to the matter in controversy is 
irrelevant and inadmissible for any purpose." 

For  the errors, as indicated, a new trial must be a~varded, and it is so 
ordered. 

Kew trial. 
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aETTINGER LUMBER COhfPANY ET AL. v. TV. I. -4brDERSON k 
COMPANY ET AI.. 

(Filed 9 January, 1029.) 

Appeal and Erro-Record-Matters Not Set Out in Recovd Deemed With- 
out Error. 

For a reversal on appeal the appellant must show error, and where the 
record is silent as to evidence upon which the Superior Court judge has 
reversed the report of a referee the presumption is thnt there mas evi- 
dence to support the finding, and his judgment thereon will be aErmed. 

APPEAL by defendant, B t n a  Casualty and Surety Company, from 
Stack, J., at June Term, 1928, of GUILFORD. 

Civil action by creditors to recover for materials furrished and labor 
performed in the erection of a cold storage plant in the city of Greens- 
boro. 

A reference was had under the statute whilch resulted In a finding and 
conclusion by the referee, on the crucial point in  difference between the 
parties, that the Leaksville Lumber Company was liable as a principal 
on the bond in  suit, Exhibit D, which finding and corclusion was re- 
versed by the judge of the Superior Court, on excep:ions duly filed 
thereto, i t  being found as a fact by the judge that the purported esecu- 
tion of said bond by the Leaksville Lumber Company was without au- 
thority on its part. To this finding the .%tila Casualty and Surety 
Company excepts, on the ground that said finding is not supported by 
the evidence, and appeals. 

Brooks, Parker, Smith d? Il'ltarton, Hines, Kelly d? Boren, Sh u p i n g  cE 
Hampton, Scott & Brewer and Broadliztrst & Robinsolt .for plainfiiffs. 

John S. R'ilso?~ for 2Etna Casualty and Surety Conzpcrrzy. 

STACY, C. J. The evidence taken before the referee, t a d  upon which 
the judge made his finding as to the nonliability of the Leaksrille 
Lumber Company as principal on the bond in suit, is not incorporated 
in the record; hence we are not able to say that the finding is without 
any evidence to support it. The presumption is otherwise. S. v. Jaclc- 
son, 183 X. C., 693, 110 S. E., 593; McGeorge v. S i c d a ,  173 S. C., 
707, 91 S. E., 708. 

I t  is assumed, on appeal, in the first instance, that the judgment of 
the Superior Court is correct, and the party alleging error must show it. 
Jones v. Candler, ante, 382. 

As no error has been made to appear, the judgment must be upheld. 
Affirmed. 



hr. C.] FALL TERM, 1928. 475 

(Filed 9 January, 1929.) 

Mortgages-Registration and Indexing-Lien and Priority-dubsequent 
Purchasers. 

The proper indexing of a mortgage upon lands is an essential part of its 
registration, and where the husband and wife make a mortgage on her 
lands which is only indexed by the register of deeds in the name of the 
husband, it is not good as against a subsequent purchaser for value by 
deed from the husband and wife that had been properly indexed and 
registered. C. S., 3561. 

CIVIL action, before Moore, J., at November Term, 1928, of 
CHEROKEE. 

Maude K. Heaton was the owner of the land in controversy. On 
19 January, 1924, Maude K. Heaton and her husband, L. L. Heaton, 
executed and delivered a mortgage to the plaintiffs upon said land to 
secure a note in the sum of $1,000, executed by L. L. Heaton to the 
Bank of Murphy, which said note had been endorsed by plaintiffs as 
accommodation endorser. The instrument was registered on 23 April, 
1924, but was indexed and cross-indexed in the name of L. L. Heaton 
only. The name of Maude K. Heaton, the owner of said property, did 
not appear in the index or cross-index. Thereafter, on 26 September, 
1924, L. L. Heaton and Maude K. Heaton, his wife, conveyed the land 
to the defendant, Mattie A. Taylor, for full consideration. The deed to 
Xattie A. Taylor mas duly recorded on 27 September, 1924. The plain- 
tiffs, having been compelled to pay the note, brought this suit against 
L. L. Heaton and his wife, 3iIaude K. Heaton, and Mattie A. Taylor for 
the purpose of selling the land and applying the proceeds to the pay- 
ment of said note. 
9 jury trial having been waived, the trial judge, upon the foregoing 

facts, decreed that the plaintiffs had no lien on said property, and that 
the defendant, Mattie A. Taylor, was the owner thereof, freed from the 
alleged claim of defendant. 

D. L. TilZett and Xoody  & Moody for p la in t i f .  
D. Wi thmspoon ,  for Mat f ie  A. Taylor. 

BROQDEN, J. The indexing and the cross-indexing of deeds, mort- 
gages and deeds of trust is an essential part of the registration thereof. 
Therefore a deed, mortgage, or deed of trust not properly indexed and 
cross-indexed is not properly registered, and registration is necessary to 
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defeat the rights of subsequent purchasers for value. N. C. Code 1927, 
sec. 3561, requires that "the names of the parties to all ;iens, etc.," shall 
be shown on the index. The indexing of the instrument i n  controversy 
did not comply with the statute; hence the ruling of the trial judge was 
correct. Clement v. Harkson, 193 N .  C., 825, 138 S. I:., 308. 

Affirmed. 

SAIDEE B. MEYER v. FENNER & BEANIE AND J. P. I.IIDDLEMAS. 

(Filed 9 January, 1929.) 

Pleadings-Demurrer-Effect of Demurr-Gaming. 
A demurrer to a complaint on the ground that its allegations were in- 

suficient to constitute a cause of action will not be sustained if, taking 
the pleading in its entirety it is sufficient in one or  more of its parts; and 
where the demurrer is that the contract sued on was a wagering one and 
no recovery could be had under C. S., 2144, 2145, and two causes of action 
are alleged, if onlv one of them should be good the demurrer should be 
overruld 

APPEAL by defendant, J. P. Middlemas, from M c E l ~ o y ,  J., at Sep- 
tember Term, 1928, of BUNCOMBE. 

Plaintiff alleges that she had two classes of contrac1;s with the de- 
fendants, Fenner & Beane, stock brokers, and their agent or manager, 
J. P. Middlemas, which netted her losses by reason of breaches of said 
contracts on the part of the defendants: 

First, contracts to buy stock on '(margins." 
Second, contracts to purchase stock for actual delivery. 
The defendant, J. P. Middlemas, demurred to the co:mplaint on the 

ground that the contracts alleged were gaming contracts) and therefore 
void under C. S., 2144 and 2145. 

From a judgment overruling the demurrer, said defendant appeals, 
assigning error. 

Jos. W.  Little f o ~  plaintiff. 
A. Hall Johnston for defendant. 

STACY, C. J. Conceding that the first class of contracts may be void, 
because in violation of sections 2144 and 2145 of the Consolidated 
Statutes, still i t  would appear that the demurrer was properly over- 
ruled, as the second class of contracts does not seem to come within the 
purview of the statutes above mentioned. I t  is the established rule that 
where a general demurrer is filed to a complaint as a whole, if any 
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count of the pleading is good and states a cause of action, the demurrer 
should be overruled. Grifin v. Baker, 192 N. C., 297, 134 S. E., 651. 

A complaint must be fatally defective before i t  will be rejected as 
insufficient. Blackmore v. Winders, 144 N .  C., 215, 56 S. E., 874. I f  
any portion of it, or to any extent, it presents facts sufficient to consti- 
tute a cause of action, or  if facts sufficient for that purpose can be 
fairly gathered from it, the pleading will stand. Brewer v. Wynne, 
154 N. C., 467, 70 S. E., 947; Hoke v. Glenn, 167 X. C., 594, 83 
S. E., 807. 

A demurrer goes to the heart of a pleading and challenges the right 
of the pleader to maintain his position in  any view of the matter, ad- 
mitting, for the purpose, the truth of the allegations of fact contained 
therein. Brick Co. v. Gentry, 191 N.  C., 636, 132 S. E., 800; Wood v. 
Zincaid,  144 N. C., 393, 57 S. E., 4. 

*4ffirmed. 

N. H. FORESTER, L). E. SMOAK A K D  W. W. SMOAK, T'RADIKG AS CEKTR-IT, 
MOTOR COMPBNP, v. LEONARD VTNE. 

(Filed 9 January, 1929.) 

Appeal and Error--Assignment of Errors-Necessity Therefor. 
In order to sustain an appeal on the ground of the alleged failure of the 

judge to examine the evidence taken before a referee with a view to 
coming to his own conclusions before confirming the report, this fact 
must be made to appear, and exceptions thereto properly taken, it  being 
required of the appellant to show error on appeal. 

APPEAL by defendant from Schenck, J., at J u n e  Term, 1928, of 
WILKES. 

Civil action for an  accounting and to recover amount which plaintiffs 
allege the defendant is indebted to them by reason of the sale of certain 
automobiles made under contract for the nlutual account and benefit of 
plaintiffs and defendant. 

As the case involves a long accounting, i t  was referred under the 
statute to Hon. TV. C. Newland, who found the facts and reported the 
same, together with his conclusions of law, to the court, holding that 
plaintiffs mere entitled to recover of the defendant the sum of $1,497.30 
with interest and costs. 

Exceptions were duly filed to the report of the referee, all of which 
were overruled, and the report was approved by the judge of the Supe- 
rior Court; judgment was thereupon entered in favor of the plaintiff, 
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f r o m  which t h e  defendant  appeals, assigning e r r o r  a s  fo:llows : "The first 
and  only exception was to  the  signing of t h e  judgment  of h i s  Honor ,  
Michael  Schenck." 

Frank D. Hackett and J. 8. Burke for plaintiffs. 
John R .  Jamas, J .  H.  Whicher and J .  M.  Brown for defendant. 

STACY, C. J. T h e  defendant contends i n  h i s  brief t h a t  under  t h e  de- 
cision i n  Thompson w. Smith, 156  N. C., 345, 72 S. E., 379, t h e  judg- 
ment  should be  vacated because t h e  judge did not examine t h e  evidence 
w i t h  a view t o  fo rming  h i s  own conclusions, bu t  s imply adopted t h e  
repor t  of t h e  referee, a s  there  was  some evidence t o  suppor t  t h e  referee's 
finding of fact .  I n  answer t o  th i s  position, i t  i s  sufficient t o  s a y  t h a t  t h e  
same i s  not apparen t  f r o m  t h e  record a n d  t h e  question i s  not  presented 
by a n y  assignment of error. 

T h e  burden is o n  t h e  appel lant  t o  show e r r o r ;  it i s  no t  presumed. 
Jones v. Candler, ante, 382;  I n  re Ross, 182 N. C., 477, 109 S. E., 365. 

Affirmed. 

DAVID GOIXS v. J. D. SARGENT AND NORTH CAROLIXA 
GRANITE CORPORATIOS. 

(Filed 9 January, 1929.) 

1. Pleadings--Complaint--Amending Complaint-ActionsJudges. 
The judge of the Superior Court has within his sound discretion the 

statutory authority to permit the plaintiff to  amend his complaint when 
thereby the ground of the alleged cause is not so substantially changed as  
to become a new or different cause of action, and Held ,  in this action to 
recover damages for a conspiracy to prevent the employinent by others of 
a discharged employee, C. S., 4477, 4478, the cause of action alleged was 
not substantially changed by allowing an amendment to 1 he effect that the 
plaintiff had been employed by the defendant prior to the time of the 
alleged conspiracy. C. S., 513. 

2. Master a n d  Servant-Relation-Discharge and  Consp.iracy to Prevent  
S a v a n t  Being Employed By Other-Trade Unions--Demurrer. 

Where an employer has discharged his employee for being a member 
of a lawful association of like employees, and has adviscmd others, without 
a request from them, who would have engaged the seriices of such em- 
ployee that he would not sell his product to them should they employ him, 
and thus has prevented the discharged employee from getting employ- 
ment within the State, and forced him to obtain employment in another 
state, depriving him of his living a t  home here with his family, etc.: 
Held ,  the employee is  entitled to recover damages in his civil action 
against his former employer, and a demurrer ore tenus to a complaint 
setting forth this cause of action is bad. C.  S., 447, 448. 
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3. Same--Burden of Proof-Malice--Damages. 
The provisions of C. S.. 4477, 4478, allowing a discharged employee to 

recover damages in a civil actiou against his former employer for a con- 
spiracy to deprive him of getting emplorment from others is remedial 
and does not put the burden upon the plaintiff of showing either malice or 
actual damages. 

4. Appeal and Error-Revie~\iInterlocutory, Collateral, and Supple- 
mentary Proceedings; Premature Appeals--Demurrer. 

Upon the overruling of a demurrer to the sufficiency of the complaint in 
alleging a cause of action, a11 appeal to the Supreme Court immediately 
lies. 

APPEAL by defendants from XacRae,  Special Judge, at  March Term, 
1928. of SURRY. ,Iffirmed. 

Action by plaintiff, a discharged employee of defendants, to recover 
damages, upon his allegation that  defendants unlawfully prevented 
plaintiff from obtaining employment, after his discharge, by other per- 
sons, firms, or corporations, thereby causing plaintiff damage in  a large 
sum. 

F rom judgment overruling their demurrer, ore tenus, to the com- 
plaint, for that  the facts stated therein do not constitute a cause of 
action, defendants appealed to the Supreme Court. 

l io l ton  8 Rol fon ,  A. E. Til ley,  D. L. H e a f h  and R. C. Freeman for 
11 7a int if. 

IV. F.  Carter and Folger Ce. Fotger for defendants. 

C o s m o ~ ,  J. Plaintiff is  a stonecutter, and is dependent upon his em- 
ployment as such for his lirelihood. Pr ior  to 1 January ,  1922, he  was 
en~ployed by defendant, Kor th  Carolina Granite Corporation, as a stone- 
cutter, a t  i ts  quarry in Sur ry  County, X o ~ t h  Carolina. The  said de- 
fendant was then and is  now engaged in  the business of quarrying and 
cutting stone for use in  the erection and construction of buildings. De- 
fendant, J. ll. Sargent, is the manager and one of the owners of said 
corporation. On or about 1 January,  1922, plaintiff Tvas discharged 
from the employment of defendants. He has sought employment as a 
stonecuttcr by other persons, firms and corporations, i n  this State, who 
required the services of stonecutters, but has failed to obtain such em- 
ployment. Although a citizen of this State, he has been compelled to 
go to other states to obtain employment a t  his trade, thus being sepa- 
rated from his wife and children, and suffering great inconrenience, 
sacrifice and annoyance, all to his great damage in the sum of $10,000. 

Defendants ha re  notified other persons, firms and corporations, doing 
business in  this State. and requiring for their said business, stone quar- 
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ried and cut by defendants, that defendants will not deliver such stone 
to any person, firm or corporation who shall employ or who shall retain 
in his, their or its employment, the plaintiff. By this means defendants 
have prevented plaintiff from obtaining employment as a stonecutter, in 
this State, by other persons, firms or corporations, who would otherwise 
have employed him, or retained him in their employmmt. Defendants 
hare thereby compelled plaintiff to leave the State, in  order to obtain 
employment, thereby "causing him to lose time for nearly a year, forc- 
ing him to go to the city of Philadelphia, in the State clf Pennsylvania, 
to obtain work, at  great inconvenience, sacrifice and annoyance, and 
compelling plaintiff to leave his wife and children, thus causing him 
great mental anguish and distress." By such unlawful conduct on their 
part, defendants have caused plaintiff damage in the sum of $10,000. 

The only ground upon which defendants discharged plaintiff from 
their employment, and the only ground upon which they have refused 
and declined to deliver stone to any person, firm or corporation in this 
State, who shall employ plaintiff, or who shall retain plaintiff in their 
employment, is that plaintiff was, while in the employment of defend- 
ants, a member, in good standing, of an organization of stonecutters, 
known as G. C. I. A. This organization was authorized and maintained 
under and pursuant to the laws of the State of North Cuolina. 

The foregoing are the essential facts alleged in the complaint, and for 
the purposes of this appeal admitted to be true by the demurrer of de- 
fendants. The question presented for decision is, whelher these facts, 
under the law of this State, constitute a good cause of action for dam- 
ages. 

I n  the original complaint filed in  this action, to which defendants 
filed answers, in which they denied the essential allegations therein, there 
was no specific allegation to the effect that plaintiff hac been employed 
by defendants and had been discharged from such employment, prior to 
the conduct of defendants, which plaintiff alleged mas -he cause of his 
damage. After the jury had been empaneled, for the trial of the issues 
raised by the pleadings, plaintiff took a ~ o l u n t a r y  nonsuit as to the 
second cause of action alleged in the complaint. Defendants, thereupon, 
demurred, ore fenus, to the complaint, for that the fact's stated therein, 
as the first cause of action, were not sufficient to const tute a cause of 
action. The demurrer mas overruled and defendants e>cepted. There- 
upon, plaintiff moved for leave to amend his complaiit, by inserting 
therein an allegation specifically alleging that he had been employed by 
defendants, and had been discharged from such emplo,yment, prior to 
the conduct of defendants by which they had prevented him from ob- 
taining employment by other persons, firms or corporations, in this 
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State. This motion was allowed, and defendants excepted. The com- 
plaint was amended by leave of the court. 

Defendant's contention that the court was without power to permit 
the amendment, for that thereby a new cause of action was alleged, can- 
not be sustained. I t  is immaterial now, whether the demurrer to the 
first cause of action, as set out in  the original complaint, after the rolun- 
tary nonsuit was taken as to the second cause of action, was properly 
overruled or not. I t  may be conceded that there are decisions in other 
jurisdictions in  support of defendants' contention that no cause of 
action was stated in the origmal complaint, and that the decision of 
this Court in S. v. Van PeM, 136 N.  C., 633, 49 S. E., 177, is apparently 
an authority in support of this contention. However, it should not be 
overlooked that S. v. Van Pelt is a criminal action upon an indictment 
charging a conspiracy, whereas the instant case, upon the first cause of 
action, as alleged in the original complaint, i s  a civil action for damages 
resulting from a conspiracy to which defendants were parties. I n  
12 C. J., 581, it is said: "While one who suffers from a conspiracy for- 
bidden by the criminal law may maintain a civil action for damages 
caused by the parties to the combination, it is not essential to civil lia- 
bility for a consummated conspiracy to do an unlawful act, that the 
means resorted to to effect the purpose, should be criminal, or that the 
act should be criminal. I t  is sufficient if i t  be to commit an act wrongful 
because of its affording a ground of action, civilly or criminally." See 
cases cited. 

This, however, is not determinative of the question presented by de- 
fendants' assignments of error, based upon the exception to the order of 
the court permitting the amendment to the complaint. I n  Lefler v. Lane, 
170 K. C., 181, 86 S. E., 1022, it is said: "Under the statutes regulating 
our present system of procedure, Revisal 1905, see. 507 (now C. S., 547) 
e t  seg., and numerous decisions construing the same, the power of amend- 
ment has been very broadly conferred, and may and ordinarily should 
be exercised in furtherance of justice, unless the effect is to add a new 
cause of action or change the subject-matter thereof, and our cases on 
the subject hold that, where the amendment is germane to the original 
action, involving substantially the same transaction and presenting no 
real departure from the demand as originally stated, i t  shall, when 
allowed, hare reference by relation to the original institution of the 
suit." The principle has been subsequently stated and applied in 
Gadsden 2%. Crafts, 175 N.  C., 358, 95 S. E., 610; McLaughlin v. R. R., 
174 N. C., 182, 93 S. E., 748; R. R. 2). Dill, 171 K. C., 176, 88 S. E., 
144. I n  each of these cases the power of the court to allow an amend- 
ment to a pleading was sustained. I t  is expressly provided by statute 
that "if a demurrer is filed, the plaintiff may be allowed to amend." 

31-196 
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C. S., 513. K h e r e  a demurrer is  filed to a complaint, 13ither written or 
oile tenus, upon the ground that  the facts stttted therein are not sufficient 
to constitute a cause of action, i t  ('annot be held that  the court is  without 
power, i n  its sound discretion, and in  furtherance of justice, to  permit 
an  amendment to the complaint, which shall clearly m?et the objectioii 
upon vhich  the demurrer is filed. I n  proper cases the arnendnient should 
be permitted upon such terms, as the court inay deem j.lst to defendant, 
ns for instance, a continuance of the trial, in order that  defendant may 
prepare his defense to the amended complarnt. I n  the instant case i t  is 
not suggested that  defendants were prejudiced by the an~endment.  There 
was no error i n  permitting plaintiff to amend his complaint, after de- 
fendants had demurred thereto, upon the ground that  the facts stated 
therein were not sufficjnnt to c.onstitute a cause of action. 

Defendants' demurrer, ore fenzrs, to the amended coruplaint, for that  
the facts stated therein are  not sufficient to constitute a cause of action, 
was properly overruled. The  facts alleged therein constitute a cause of 
action, under the laws of this State, upon which plaintiff, a discharged 
employee of defendants, who has been prevented by the conduct of de- 
fendants from obtaining employment by other persons, i r m s  or corpora- 
tions in  this State, is  entitled to recover of defendants penal damages. 
Sections 4477 and 4478, of the Consolidated Statutes of North Carolina, 
1919, which are sections 1 and 2 of chaptei- 858, Public8 L a m  1909, are 
in  these words : 

"4477. Blacklisting enzployees. I f  any person, agent, company or 
corporation, after having discharged any employee from his or its 
service, shall prerent  or attempt to prevent, by word or x-riting of any 
kind, such discharged employee from obtaining employment with any 
other person, company or corporation. such person, agent, or corporation 
shall be guilty of n misdemeanor, and shall be punished by a fine not 
exceeding five hundred dollars, and such person, agent, company or cor- 
poration shall be liable in  penal damages to such discharged person, to 
be recovered by civil action. This  section shall not be ronstrued as pro- 
hibiting any person or agent of any company or corporation from fur-  
nishing in  writing, upon request, any other person, company or cor- 
poration to whom such discharged person or employee has applied for 
employment, a truthful  statement of the reason for such discharge." 

"4478. Conspiring to  blacklist employees. I t  shall be unlawful for 
two or more persons to agree together to blacklist any discharged em- 
ployee, or to attempt by words or writing, or any other means whatever, 
to prevent such discharged employee, or any employee who may have 
voluntarily left the service of his employer, from obtaining employment 
with any other person or company. Persons violating the provisions of 
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this section shall be guilty of a misdemeanor and shall be fined or im- 
prisoned, or both, at the discretion of the court." 

The foregoing statutes have been construed by this Court in Seu9al.d v. 
R. R., 159 N. C., 242, 75 S. E., 34. I t  is there held that the statutes do 
not attempt to interfere with the right of an employer to discharge an 
employee for cause, or without cause. They do not seek to prohibit an 
employer from communicating to other employers the nature and char- 
acter of their employees, when the facts ~ i~ould  be for their interest. The 
purpose of the statutes is to protect employees in the enjoyment of their 
natural rights and privileges guaranteed them by the Constitution, viz., 
the right to sell their labor and acquire property thereby. Allen, J., 
writing for the Court, says: 

"Prior to the ratification of the act of 1909, statements as to the 
character and competency of discharged employees mere frequently made 
voluntarily, and not upon request, and were sometimes prompted by 
malicious motives, when the motive was difficult of proof; when malice 
and the loss of service, as the result of the statement were proven, the 
damages were difficult of admeasurement; and where there was no loss 
of employment, but a mere attempt to prelrent the employee from obtain- 
ing it, no compensatory damages could be awarded. The act remedies 
these defects, and under its provisions a statement as to the standing of a 
discharged employee is not privileged, unless made upon request; and 
whether pririleged or not, if made maliciously, and the employer has 
thereby prevented or attempted to prevent the discharged employee from 
obtaining employment, the jury may award penal damages." 

I n  the instant case defendants, having discharged plaintiff from their 
employment, solely because he was a member of an organization, author- 
ized by the laws of this State, notified other persons, firms or corpora- 
tions, who would otherwise have employed plaintiff as a stonecutter, of 
the fact of such discharge, and of the ground for the same, and advised 
such persons, firms and corporations, that if any pprson, firm or corpora- 
tion employed plaintiff as a stonecutter, or in any capacity, defendants 
nould refuse to deliver stone to such person, firm or corporation. This 
notice was gircn by defendants without any request, in writing or other- 
wise, for the same. I t  was given not to promote the interests of defend- 
ants, or of other persons, firms or corporations, but to prevent plaintiff 
from obtaining employment in this State. I f  these facts, now admitted 
by the demurrer, are established, at the trial, by a verdict, then by 
reason of the statute, plaintiff n ill be entitled to recover of defendants 
penal damages to be assessed by the jury. 

By virtue of the statute, plaintiff is liot required to allege or prove 
malice or actual damages; both are presumed. The General Assembly 
of this State evidently thought it just to relieve discharged employees, 
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who were prerented by former  employers f r o m  obtailling employment 
by other  persons, firms o r  corporations, by notice of t h e  fac t  and  ground 
f o r  t h e  discharge, without  request, of the  burden of proving ei ther  malice 
o r  actual  damages. T h e  r igh t  of a prospective employer to  obtain f r o m  
former  employers, t r u t h f u l  s ta tements  as  to  t h e  ground of the  discharge 
i s  fu l ly  safeguarded by  t h e  p r o ~ i s i o n s  of the  statute. T h e  s ta tu te  h a s  
now been i n  force i n  th i s  S t a t e  f o r  twenty years, without  amendment  o r  
a1te;ation. I t  serT7es a useful purpose and  h a s  evidently met  mith t h e  
approval  of t h e  people of th i s  State .  

T h e  suggestion i n  plaintiff's brief t h a t  this  appeal  ia premature,  and  
should be dismissed f o r  t h a t  reason, does not require  discussion. T h e  
d e m h r e r  w a s  t o  t h e  whole cause of action alleged i n  the amended com- 
plaint  ; i t  was  not frivolous. A n  appeal  lies to  this  Cou .t f r o m  t h e  order  
and  judgment  overruling the  same. Joyner v. F ibre  Co., 178 N. C., 
634, 101 S. E., 373. T h e  judgment  is  

Affirmed. 

CHARLES F. MURPHY, AD~IINISTXATOR OF WEAVER JICRPHY, v. 
CAROLISA POWER AKD LIGHT C0JIPA:KY. 

(Filed 9 January, 1929.) 

1.  Electricity-Liability for Injuries Caused Thereby-Evidence of Negli- 
gence. 

Where there is evidence tending to show that  the l~laintiff's intestate 
mas killed by catching hold of a wire fence to which a high voltage of 
electricity has been transmitted by inductioii from :I hearily charged 
mire of the defendant negligently coming in close pros mity with it ,  that  
the intestate mas badly burned on his hantls and body with other evidence 
of burning along the fence: Held, not prejudicial error to defendant for 
plaintiff's witness to testify tliat a s  defendant's emplo~ees were finishing 
making the place safe lie told them in response to t11t.i~ inquiry that i f  
they had heard i t  "popping and cracking" they would have thought it  had 
burned much, there being other evidence to  that  effect. 

2. Sam-Res Ipsa Loquitur. 
The doctrine of res ipsa lognitur applies when the evidence discloses 

that  the plaintiff's intestate, a thirteen-year-old boy, mas killed by n 
deadly voltage of electricity from a wire fence, mith further evidence that 
the wire fence mas charged by a n  induced current caused by a heavily 
charged transmission wire coming in close prosimity thereto. 

3. Same-Nonsuit. 
Evidence tending to show tliat the plaintiff's intestrite, a lad thirteen 

years of age, and being where he had a right to be, was killed by a high 
voltage of electricity from the defendant's transmission mire, that the 
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clefrndant had been notified i l l  time to cut off' the current, n'liich under 
the circumstances could haw h r ~ n  done in a very short time, and the 
injury, subsequently occurring. could have been thus avoided, is sufficient 
to take the case to tlie jury ul~on the actionable negligence of the de- 
fendant in causing the death, and nntler the facts of this caw. wntril)n- 
tory negligence does not arise. 

1. Trial-Instructions-Requests for Instructions. 
Where the instructions of the court fullj- and substantial1~- cover tlw 

law of the case, the plaintiff must submit special requests for instructions 
on any particular phase of the evidence he may desire instructions. 

5. Appeal and Error - Review - Discretion of Court - Setting Aside 
Verdict for Excessive or Inadequate Damages. 

A motion to set aside a rerdict for escessive damages is addressed to 
the sound legal discretion of the trial judge nntl is not reviewable o ~ i  
appeal. 

6. Trial - Taking Case or Question From bury - Sonsuit - Waiver - 
Motions. 

A defendant to an action waives his right to object to the sufficiency of 
the evidence by not making a motion as of nonsuit at  the close of the 
 lain in tiff's evidence and rene~ving the uiotioii at tlie close of all the rvi- 
dence in the case. 

APPEAL by defendant from H .  Hoy le  Sink, Special Judge, and a jury, 
a t  May Special Term, 1928, of B u ~ c o a r ~ ~ .  30 error. 

This is an  action for actionable negligence brought by Charles F. 
Murphy, administrator of Weaver Murphy, for the death of his son, 
Weaver Murphy. 

Defendant is engaged in  the business of furnishing and selling elec- 
tricity. One of its principal places of business is i n  Ssheville, N. C., 
and the electric current is transmitted over its power lines to the sur- 
rounding section. There was a poxer line of defendant company run- 
ning through the Xewfound section in Buncombe County, If. C. Charles 
F. Xurphy  lired i n  that section and farmed, and the Power Company's 
lines ran through the farm he leased. H e  was also deputy fire warden. 
H e  had a son, the deceased, Weaver Xurphy,  13 years of age. H e  was 
going to school while in  session. H e  was "bright in his books, learned 
quickly," physically good and obedient. The boy had been told if he  
happened to see any fire to go to it and control it, and if necessary to 
call in others. On 27 April, a few minutes after 1 o'clock p.m., his 
father sent him to a store some half a mile away to get some fence 
staples and nails. H i s  son did not return, and the father went and 
searched for him. H i s  father testified: "I found him hanging to a wire 
fence; he was dead; it was 7 :30 p.m., when I found him clinging to a 
wire fence; he had hold of the wire with his right hand underneath, and 
on top with his left hand, and he took hold of it like a nian mould to 
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bring it down to crawl through it, and he had a tight grip on it. I 
pulled his hands loose from the wire with my hands; his body was ap- 
parently cold. I found burns on him and his clothes vere burned 
pretty bad. When I pulled his hands loose from the mires, it pulled 
some of the skin off his hands and left the skin on the mire; his hands 
were burned all right. Where I found the boy there vas  some burns 
about the side of his face and his hip where he laid against the fence 
and the shoulder which was next to the wire was burned pretty bad. 
The shrubbery all along the wire was burned off and killed, and then 
there was some beyond where he was found burned and Idled. . . . I 
didn't know wliy he would go over there unless he went to see about the 
fire. I didn't send him orer there at  all, but I supposed he went there. 
There was fire over there in the edge of the woods. You could see the 
smoke from that fire from the road the little boy went along as he went 
to the store." 

One Reeves testified: "I came something like fifteen minutes of 
1 2  o'clock for dinner, and was washing and my wife T V ~  in the kitchen 
there and said, 'What is that making that fuss?' The wire had come 
down. I said, 'Sounds like an airplane.' I couldn't see it. She said, 
'Come here, there is something on fire.' She said, 'It i s  that power line 
down,' and I stepped out in the yard where I could see and I said, 'Yes, 
it is a wire do1~11,' and I said, 'You go and call the Power Company,' 
and she said, 'I don't knox- who to call,' and I said, 'Call the operator at 
Leicester; she can call them, and tell them to cut off the line. I t  is 
burning up things there.' " 

Q. "Is this the lady that was the switchboard operator at Leicester?" 
A. "Yes, sir. She tried to call her and said the phone was popping and 
cracking so she couldn't handle it. I said I vould t1.y and get Mrs. 
Brooks to understand the polTer line was down, and for them to cut it 
off, it was dang~rous;  my COWS Tvere in the field. My clock said fiftcr~i 
minutes to twelve when I used the phone-phoned Leicester ; there is a 
phone line at  Leicester that connects mith Asherille; that phone line 
mas taken care of that evening some time. I don't k1mw what time i t  
xas  repaired. I did not see the inen come out there I t  was about 
twenty minutes of two o'clock, and it was still popping and cracking- 
that's by my clock." 

M'rs. L. C. Brooks testified: "111 my home he ( W e a n r  Murphy) was 
nice and polite, and seemed all right in every way. His physical appear- 
ance was good. I would think he was fairly well developed for a boy of 
that age. I operated the switchboard at Leicester at the time of hiq 
death. There is a telephone line extending up the Sewfound section; 
there was a line went into the home of Mr. Reeves. 1 remember Mr. 
Reeves calling me, but at that time I had already c3lled the power 



S. C'.] FALL TERM, 1928. 457 

trouble. . . . H e  said the line was d o ~ r n ,  and I called them and 
told them they had a linc do\\ 11. I called to tlw Power and Light Coin- 
pany here in the citg. I got connection x i t h  them. The first time I 
called I told them I had a line out of order-a telephone line out of 
order-caused b ~ -  the power line; it caused my line to be out of order. 
The nest time I called I told the111 I had been notified that  they had a 
n i re do\vn on Senfound-an electric n-ire doll 11 on Newfound-and they 
said they ~vould send a man right out. That  lvas somewhere along about 
noon hour:  it  was somewhere around the middle of the afternoon that  
the trouble cleared u p  some. . . . Of courqe it didn't get clear the 
whole afternoon. . . . I t  was just a f e ~ v  minutes after I got this 
information until I got the P o n c r  ('ompany-just as soon as I could 
call tho Aslieville operator and <he got me a connection with the Electric 
C'ompanymen with a nlan on the line; i t  n a s  just a few minutes 
hcfore X r .  Reexes called that  I san this trouble and l~honed them. I 
went on the line and thought some one was calling me and discovered 
the trouble. I got a reply from the Po~ver  Company that  they would 
send a man out immediately. . . . This  n a s  in  the Senfound  sec- 
tion. I agaiu called the Power Company after X r .  Reeves called me. 
I told them I had been notified they had a xvire down on the Newfound 
line I had called about. I didn't know the first time what the trouble 
was. I told them I had a line out of order, caused by the power line. 
I don't know who I talked with nhen I first called. I never do ask 
M ~ O  ans~vrrs  the phone since they have the number changed. I asked 
for the trouble man ;  a t  that  time they had no switchboard; I called for 
the trouble man. I have al~vaps done that  since I hare  been calling the 
?lectric people." 

H. A. Ballard, maintena~lce superintendent of defendant, testified : 
"I am not fainiliar with the surrey of the Canton l i n e t h e  line that  
runs out Sewfound to Canton. That  line as built for 14,000 voltage. 
The  line ordinariIy carried 44,000. I couldn't say that  I was familiar 
with the place n here the snitch i s  on that  line. I know Jve have dis- 
coi~nections in the W e a ~ e r  section, as it is known in  the Carolina Power 
Company. They hare  discoimections on the line, but I don't know how 
many. There is a power station. I know where it is. This  power can 
be taken off by a disconnect. I don't know whether they have an oil 
switch on their line or not a t  that time, but I think they have. This 
disconnection of theirs is  controlled by one pull of the handle; three 
switches are pulled out a t  once, as I remember it. The  operator would 
have to go one hundred feet and cut the power off by pulling a lever." 

J .  B. Rogers testified: "I was plo~ving on the north side of the creek 
right opposite xhere  the boy was killed, or where the wire was down. 
I heard a noise, and i t  was sort of cloudy and the mind blowing a little, 
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and I thought probably the lightning struck the wire; it kept crackling 
and popping, and I noticed the sparks flying, and I vent on with the 
plowing, and a little later on I heard it again. I knov: where this pole 
that has been spoken of by the witnesses is. I t  is pretty close to the 
cross fence. I wouldn't say exactly how close, but pretty near the fence. 
The fence is a wire fence tacked on the post. This high voltage wire 
that has been spoken of hung right orer that wire fence. I first began 
to hear this popping somewhere near two o'clock. I t  was after I went 
out to my x-ork. I didn't notice exactly what time. I saw some sparks 
and smoke-sparks going from the wires and places catching on the 
fence--and I also saw some smoke up near the edge of the woods. I 
don't think the woods were set afire. There were leaves burned and 
just some rotten logs by the fence. . . . 

(This witness went with Chas. F. Murphy and fourd the boy about 
7 :30.) 

"I went along down the fence ever so far, and directly I discovered 
the boy hanging up on the fence with his hands to the fence-fell back 
against it. . . . Afterwards I was over there and noticed some of 
those wires looked like they had been melted and burned with some kind 
of heat. I saw some shrubbery and bushes scorched. I: found them on 
both lines. I would think i t  was right around three o'clock when I saw 
some men come there; maybe a little later; I wouldn't trike no less. The 
first I noticed of them they ran np there near the burring and stopped 
the truck. I didn't knom who they mere until after they got done and 
started through the field. I saw their fixtures and I knew i t  was men 
going up there to fix the line. I believe there mere aE) many as three, 
maybe four. I didn't pay any attention to the kind of truck they came 
in. They went up to this pole that has been spoken 3f. I saw them 
looking around there, and then I could see them drawing up something 
like they were fixing it. They were insulators, looked to me like. They 
mere getting the thing they were drawing up from below-looked like 
from the ground up. I couldn't see the wire that fa l .  I don't know 
how long they worked there; they weren't there so awfully long." 

U. F. Ford testified: "I mas there in the road loading logs there, and 
this line was down over there in the field at this post, and N r .  Clark 
there and his force came up and fised the line up whi'e I mas loading 
the logs there, and come back and got in  thc~ truck and went off. I t  was 
about 3 o'clock.'' 

S. A. Johnson, superintendent of Power Company, lestified: "I was 
superintendent of lines, power houses and construction and general work. 
I am familiar with the Wearer power plant. I built it. I t  mas the 
place where the power line which leads to Canton went from at that 
time. Those lines leading to Canton are called 'three-phase,' three 
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lines; they are not insulated wires; the roltage is 66,000. I believe from 
1,700 to 2,000 volts ordinarily is used in  electrocuting a man. On April 
of last year there were two switches on there. There is a switch on the 
6,600 volt side that goes through the transformer and steps up  to 
66,000, and on the 66,000 ~ o l t  side there is also a set of automatic 
switches on the 66,000 volt side. There are telephone connuunications 
in the power house. I t  would take about a half minute to cut off the 
power on that  line after receiving notice of trouble on i t ;  that kills the 
line. . . . I did not have anything to do with repairing the line; 
they had i t  repaired when I got back; they ha re  instrument on the 
boards a t  this power house to show when the line gets down and is 
grounded, but as long as the line don't get domn and isn't grounded i t  
doesn't show it. They are ampmeters and various kinds that show load. 
When the load goes up  high- enough the current rrips the automatic 
switch, but in  this instance the mire was swinging something like 
eighteen inches above the fence-wasn't touching it. I f  that had been 
domn on the wire, I know well enough if it had been do~vn and made a 
ground i t  would have knocked i t  out. I have been there too much and 
seen i t  happen. I don't know of my own knowledge when it did knock 
i t  out. I only know what the men told me. If the wire should be near 
to a wire fence over which i t  passed i t  would have electrified the wire 
fence without being in contact with i t ;  that  is what is calIed an induced 
current. Tha t  mould not register on the autonlatic signals because the 
ground wasn't heavy enough, if i t  got close enough depending upon the 
degree of contact. I f  i t  had been down where i t  got a ground the auto- 
matic instruments would have worked. I don't know whether they did 
work or didn't-only what I was told. I f  they had worked they wouldn't 
have been able to hare  kept them in. They are so automatic when it 
goes down you can put it right back in  like that and there is no keeping 
it there.'' 

Robert S. Shook testified: "I have driven by from Newfound to Ashe- 
ville in a Ford. As to the way I drive I wouldn't come as quick as a 
whole lot of men because I am a bad driver. I t  was a good time before 
I ever learned to get here and back. I had several wrecks. I don't 
know what was wrong this morning. I left home 15 minutes to 8, and 
when I got to the square i t  was 20 minutes after eight, and I drove very 
common I thought-that is 35 minutes. I n-asn't trying to make any 
time. . . . Jus t  an  ordinary way it would take him 10 to 15  
minutes." 

The plaintiff alleges: "Par. 18. Tha t  on 27 April, 1927, the plaintiff's 
intestate, the said Weaver Murphy, without knowledge of the fact that 
said fence was charged with said deadly and invisible agency, and 
electric current, attempted to pass through the TT-ire fence connected with 
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the fence which was charged as aforesaid, when immediately upon 
touching the said fence his hands, neck and body mere attracted and 
held fast thereto by the deadly and powerful force of said electric cur- 
rent, which current then and there literally burned s . l i~e  and electro- 
cuted the plaintiff's intestate, whose lifeless form, many hours after his 
electrocution, was found still resting against the wires of said fence." 

The defendant answered: "That the allegatioils contained in para- 
graph 18 of the complaint are, upon illforination a rd  belief, denied, 
except that tlie defendant admits that the plaintiff's ( ntestate came i11 
contact with) current furnished by this d~fendant,  and in consequence 
thereof lost his life, but the defendant alleges that said 3cath was caused 
by an accident and by or through meails n.liicli could not h a w  reason- 
ably been foreseen or provided against. . . . And for further de- 
fense the defendant says that if the plaintiff's intestaze, Wearer Mur- 
phy, came to his death by reason of having come in contact with a wire 
fence which had been charged by electricity frorn one of the defendant's 
nires, then that such condition xvas brought about by an accident or by 
the unforeseen and unpreventable effects of the ~veathw or by a wind- 
storm or other unavoidable occurrence oTer which the defendant had 
no control; in consequence of which its electric wire was caused to fall 
upon said fence, and that defendant had no notice of said condition and 
that it had not existed for a sufficient length of time for the defendant 
to have sufficient notice thereof, and in consequence the defendant is not 
liable and is not guilty of any negligence which caused the death of the 
plaintiff's intestate." 

When the plaintiff rested his case, the defeildant restsd. Whereupon, 
the court was advised by counsel for the plaintiff and the defendant that 
no issues had been prepared; whereupon the court statell to counsel that 
no issue of contributory negligence arose upon the pleadings or the evi- 
dence, which was concurred in by counsel for the plaintiff and the de- 
fendant. Therefore, the court suggested that the two usual issues of 
negligence and the amount of damages would be all that mould be re- 
quired. This, likevise, was concurred i11 by counsel for both sides. 
Whereupon, tlie court proceeded to dictate to the colrt  reporter the 
issues that are shown in  the record. When written up, the court per- 
sonally placed before courisel for plaintiff and the defendant copy of 
the issues, which copies were used by each of counsel and referred to by 
them in their respective arguments to the jury. Xo objection was made 
to the court relative to the issues during the trial. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Was the defendant guilty of negligence as alleged in  the com- 
plaint ? Answer : Yes. 
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"2 .  What amount of damages, if any, is the plaintiff entitled to 
recorer of the defendant ? Answer : $23,000." 

The material assignments of error and other necessary evidence will 
be set forth in the opinion. 

Wells ,  B7ackstock d Taylor  and J .  E.  S w a i n  for p l a i d i f .  
X a r t i n  R. Xart in  and Rollins & Smuthers  for defendant. 

CLARKSOX, J. One Rogers, a witness for plaintiff, was asked the fol- 
lowing question: "Did you have any conversation with any of them, 
and, if so, what did they say?" -1. "One of the gentlemen said to me, 
'Did it burn much?' and I said, 'You would hare thought it burned if 
you could hare heard it popping and cracking,' and they said, 'I don't 
think there is any danger now; we hare fixed it back.' That is all we 
said." Defendant contends this was error. We cannot so hold. This 
conversation took place fire or ten minutes after the repair force had 
fixed the power line and before the repair force had gotten back in the 
truck that they came in, and ~ r h i l e  the witness mas nearby looking at 
what vas  being done by the repair force. 

All the eridence, on this aspect, was to the effect that it burned and 
there was popping and cracking. I t  was a matter of sight and common 
knowledge that when the mires charged with electric current were 
stretched high above the fence, x-hich the witness salv the repair force 
do, that there would be no danger. The superintendent of the line, a 
witness for plaintiff, stated if the wires should be near to a wire fence 
over which it passed it would hare electrified i t  without being in con- 
tact with it, and that is what is called "induced current." -111 the evi- 
dence was to the effect that the power line was out of repair. Mr. 
Reeres testified, "She said, 'I t  is that power line d o ~ n , '  and I stepped 
out in the yard where I could see and I said, ' Y e s ,  i t  i s  a wire down.' " 
The telephone operator at Leicester was immediately called up and told 
tha t  the line was  dam. The telephone operator notified defendant, 
"I fold ! h e m  I h a d  been notified f h a f  they  had a wire c7otcn o n  N e w -  
found, and they said they would send a man right out-that was some- 
thing along about the noon hour." U. F. Ford testified: "I was there 
in the road loading logs there and th i s  line zc~as d o u n  orer there in  the 
field, at  this post, and XI*. Clark there and his force came up and fixed 
the line up while I was loading the logs there, and came back and got 
in the truck and went off. It was about three o'clock." We can see 
nothing prejudicial in the question and answer from the facts disclosed 
by this ~.ecord. The company knew its line was down and dangerous, 
and sent men out to fix it, ~ ~ h i c h  they did. 

The cases cited and the principle of res g e s f ~  invoked by the defend- 
ant are not applicable. We may say that the observation in  10 R. C. L., 
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p. 975, has a bearing: "It is not easy always to determine when a 
declaration is a part of the res geste. I t  is dependent upon the par- 
ticular circunlstances under which the declaration is made. The courts 
recognize the difficulty of laying upon this subject a rule that may be 
applied in every case. The tendency of recent adjudica1;ions is to extend 
rather than to narrow the scope of the introduction of evidence as part 
of the res gestct.." 

A witness, Robt. S.  Shook, was asked, "Did you notice his body? De- 
scribe his appearance-the body of the child." A. "His hands were 
gripped that way (indicating), and we had to pull them open to see the 
inside of the hands. They mere burned and scorched lnd scars on his 
neck and one little one up here, and on this hip here down almost on 
that, was a place bigger than my hand-just looked cooked-the flesh 
mas just cooked at three or four places on the back of his shoulder, back 
here-just different places." 

The defendant, at the time, objected that in view of the admissions 
in this case that it was not material. Similar evidence of the boy's 
father was introduced by plaintiff without objection. The testimony 
tended to show how excessive and deadly the voltage .,vas. Defendant 
contends this was error. We cannot so hold. NcAllister v. Pryor, 187 
N. C., at p. 839. 

I n  Ellis v. Power Co., 193 N. C., at pp. 361-2, it is said: "Those who 
are engaged in the electric business are held by the courts to the highest 
degree of care in the manufacture, distribution, maintenance and in- 
spection. . . . Electric power is an industry-producing agency, 
and the hydro-electric development has been one of the greatest factors 
in the State's progress, and especially its industrial expansion. Every 
legitimate encouragement should be given to its manuEacture and dis- 
tribution for use by public utility corporations, manufacturing plants, 
homes and elsewhere. On the other hand, the highest degree of care 
should be required in the manufacture and distribution of this deadly 
energy and in the maintenance and inspection of the instrumentalities 
and appliances used in transmitting this invisible and subtle power." 

"The maxim res ipsa loquit~~r applies in many cases, for the affair 
speaks for itself. I t  is not that in any case negligence can be assumed 
from the mere fact of an accident and an injury, but in these cases the 
surrounding circumstances which are necessarily brought into view, bg 
showing how the accident occurred, contain without further proof suf- 
ficient evidence of the defendant's duty and of his neglect to perform it. 
The fact of the casualty and the attendant circumstawes may them- 
selves furnish all the proof that the injured person is able to offer or 
that it is necessary to offer. Sher. and Redf., on Negl., set. 59; Shalo z.. 



I'ublic-,5'errie~ C'orp., 165 S. C., p. 618.'' O'Brirm 7.. PatrX~s Cramer 
Co., ante, 3j9. I t  is well settled from the facts here disclosed that the 
principle of res ipsa  l o y u i f u r  applies. 

The matter has been so thoroughly considered in  this jurisdiction that 
we refer to some of the cases on the subject: H a y n e s  v. Gas Go., 114 
N. C., 203; Xi tche l l  c. Electric Co., 129 S. C., 169; T u r n e r  v. Power 
Po., 154 S. C., 131; Shazi, 1%.  Public-Sercice C'orp., 168 N .  C., 611; 
V c d l l i s f e r  c. P r y o ~ ,  187 K. C., 839; Gruham a. Power  Co., 189 N. C., 
381; H e l m s  v. Power  Co., 192 X. C., 784; Rarnsey T. Power  Co., 195 
N .  C., 788; O'Rrie?b a. Parks  C'ramer C'o., s u p m .  

Outside of the principle of yes ipsa loguitur, which applies, defendant 
mas notified about the defect about a quarter to 12 o'clock. (1) De- 
fendant was notified before 12 o'clock, and from the evidence had ample 
time to come and repair the power line that transmitted this dangerous 
and subtle power that was "popping and cracking" before the boy mas 
electrocuted. H e  was sent to the store by his father after 1 o'clock. 
( 2 )  H. A. Ballard, the maintenance superintendent, testified: "This dis- 
connect of theirs is controlled by one pull of the handle; three switches 
aFe pulled out at  once, as I remember i t ;  the operator would have to go 
one hundred feet and cut the power off by pulling a lever." S. A. John- 
son, superintendent, testified: "It would take about a half minute to cut 
off the power on that line after receiving notice of trouble on i t ;  that 
kills the line." 

The lad was 13 years of age. I n  a case of this kind, plaintiff's intes- 
tate was not guilty of contributory negligence. G r a h a m  v. Power Co., 
189 N. C., 381, and cases cited. See Brozcn v. R. R., 195 N .  C., 699. 
Defendant failed to plead contributory negligence. I t  was not entitled 
to the issue. C. S., 523. Fleming  v. R. R., 160 3. C., 196; Noore  v. 
Chicago Bridge,  etc., W o r k s ,  183 K. C., 438. 

I t  may be noted that the exceptions to the charge do not comply with 
the rules. R a w b  v. Lupton ,  193 S. C., 428. I f  our brethren at the bar 
will examine that case they can readily make up a case on appeal to 
this Court in  accordance with the well settled rules. 

We do not think there is any error in  the charge, and it complies with 
C. S., 564. The court below defined, in accordance with all the authori- 
ties, the law of negligence, proximate cause and damages. The conten- 
tions were fairly given on both sides. The case is not complicated as to 
the law or facts. The jurors are presumed to be men of "good moral 
character and sufficient intelligence." 

I n  Alexander v. Cedar W o r k s ,  177 X. C., at  p. 149, it is said: "If the 
instructions of the court to the jury were not sufficiently full and ex- 
plicit, or plaintiffs desired any particular phase of the case to be stated, 
they should have submitted a special request for what they wanted. 
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Sirnmo.ns v. Davenport, 140 N. C., 407; Potato Co. c .  Jeanette, 174 
S. C., 237." D a v b  v. Lofig, 189 S. C., at p. 137; O'Brien v. Parks 
Cramer Co., supra. 

The defendant complains of the amount of the verdict-the value of 
the life of the boy, as fixed by the jury. The court below refused in its 
discretion to set the verdict aside and grant a new trial. 

I n  Hyatt v. XcCoy, 194 N.  C., at  p. 762, it is said, quoting numerous 
authorities: "It is provided by statute that the judge who tries the cause 
may in  his discretion entertain a motion, to be made on his minutes, to 
set aside a rerdict and grant a new trial . . . for excessive dam- 
ages (C. s., 591) ; and it has been said 'That there is no reason which 
can be advanced in favor of setting aside verdicts because of excessive 
damages which does not apply to setting aside for inadequacy of dam- 
ages.' B e n t m  v. Collins, 125 N. C., 83. So i t  has been held i n  a num- 
ber of cases that to set aside a verdict and to grant a new trial for ex- 
cessive or inadequate damages is, as a rule, the irreviewable right of the 
presiding judge." 

I n  the present case defendant did not make a motion for judgment as 
in case of nonsuit at  the close of plaintiffs evidence nor at the close of 
all the evidence, that the evidence was not sufficient to be submitted to 
the jury, under C. S., 567. The law is well settled Ey numerous au- 
thorities that the matter is waived as to the insufficiency of the evidence 
to be submitted to the jury on the question of negligence. 

I n  Nowell v. Basnight, 185 N.  C., at p. 148: "If the first motion is 
overruled, the defendant may except and go to the jury; or except, intro- 
duce evidence and renew motion after all the evidence. . . . Excep- 
tion is waived if motion is not renewed (citing autho~ities)." I n  the 
above case the change of practice, under C. S., 567, is lucidly discussed 
by Tl'aliier, J. On the whole record we can find 

S o  error. 

(Filed 9 January, 1929.) 

1. Principal and Surety-Remedies of Creditor--Surety I3onds for Public 
Improvements--Banks. 

A bank loaning money to a contractor to build a public highway for a 
certain township in a county may not recover against llie surety on the 
contractor's bond on the ground that the money was used for the pay- 
ment of laborers and materialmen furnishing labor nnd materials used 



K. C.1 FALL TERJI, 1925. 49 5 

. . -- -. 

Ss~r . sos  1 % .  HIIL 
- - - . - - - - - - - . -- -- - - - -- 

upon the liiglir~a$. without 11xriup tl~erc~i~pn~i procuretl assiguments to it 
of their claims. nothill:: appexrinp in the note giren the bank by the 
contractor showing that thc loan \\-as for this purpose. 

%me--Labor and Materials Tsed or Secessary to Construction. 
The conipellsation for the services of n foreman necessary to the con- 

struction of a county highwag is recorerable b r  him against the surety 
on the contractor's bond where the bontl is give11 ill conformity with the 
statute. C. S.: 2445. 

Same--Appeal and Error. 
Appellant mnst show error on ul)l~th:tl, nnd where the judge of the Su-  

perior Court approves the report of the referee in holding that the services 
of an eniplogee upon a county highway mere not tor-ered by the surety 
lmrld, this judgment will be upheld n-hen the recortl is silent as to the 
character or necessity of the work for which compensatiotl is claimed. 

Same. 
Where certaiu parts of n stcam shovel 11set1 ill co~~nection with the 

construction of a countg highwag are replaced by other parts borrowed 
for the purpose. and are necessary in the construction. the snretg on the 
contractor's bolld is not liable nuder the statute for the payment of other 
like parts purrhased to replace the borroxed parts which have thus been 
paid for. 

APPEALS by intervener, East  Teniiessee Sat ional  Bank, and defendant, 
Southern Surety Company, from H a m o o d ,  Sppcial Judge, at  March 
Term, 1928, of SWAIX. 

Civil action by creditors (general creditors' bill) to recover for ma- 
terials furnished the contractor and labor performed in  and about the 
construction of a highway in Swain Countx, and to hold the surety on 
the contractor's bond liable for the payment of said claims. Certain 
interveners also assert the right to enforce their claims against the 
surety on said bond. 

The general fact situation may be stated as f o l l o ~ ~ s :  
1. On 29 June, 1925, R. G. Hill  8E Company, contractor, entered into 

a written agreement with the Highway Commission of Forney Creek 
Township (Swain County) for the construction of a highway known as 
Projects 3 and 4, in  which contract i t  rras stipulated, among other 
things, that  "the contractor shall and will provkle and furnish all the 
materials, machinery, implements, appliances, and tools and perform the 
work and labor required to construct and complete Projects 3 and 4 
located in  Swain County . . . according to the proposal, plans and 
specifications prepared by said Commission," etc. 

2. I n  pursuance of its duty under C. S., 2445, as amended, and for a 
valuable consideration, the  Forney Creek Highway Commission, on 29 
June, 1925, took from the contractor, as principal, and the Southern 
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Surety Company, as surety, a bond in the sum of $1,36,252.75 for the 
faithful performance of said contract, the condition of the bond being 
"that if the above bounden principal as contractor shall in all respects 
comply with the terms of the contract and conditions of said contract, 
and his, their or its obligations thereunder, including the specifications 
and plans there referred to and made a part thereof, and such altera- 
tions as may be made in said specifications and plans as therein pro- 
vided for, and shall well and truly and in a manner slitisfactory to the 
consulting highway engineer, complete the work contracted for, and 
shall save harmless the Highway Commission of Forney Creek Road 
District of Swain County, North Carolina, from any expense incurred 
through the failure of said contractor, or his, their or its servants, and 
from any liability for payment of wages or salaries du€  or material fur- 
nished said contractor; and shall well and truly pay all and every person 
furnishing material or performing labor in and about the construction 
of said roadway all and every sum or sums of money clue him, them or 
any of them, for all such labor and materials for which the contractor 
is liable, . . . then this obligation shall be void; otherwise to be 
and remain in full force and virtue." 

3. Sfter  working upon said projects for a little more than a year, the 
contractor failed, breached its contract, and quit the work long before 
its completion, and the same was taken over and finished by the Southern 
Surety Company. 

4. The contractor, at  the time of its failure, was indebted to a large 
number of persons and firms for and on account of labor performed and 
materials furnished and used in and about the construction of said 
highway. 

5. This suit was instituted under C. S., 2445 by laborers and mate- 
rialmen to recover on the bond given by the contractor. Others inter- 
vened and also asserted their claims against said bond. 

A reference was had under the statute which resulted in a satisfactory 
adjustment of most of the claims. But the East Tennessee National 
Bank appeals from the disallowance of its claim; while the Southern 
Surety Company appeals from so much of the judgment, as relates to the 
claims of Bryson City Bank, R. L. Tulloh, D. S. Hill and W. J. Savage 
&. Company. 

Edwards & Leatherwood for D. S. Hill. 
8. TY. Black for Bryson Cify Bank, R. L. Tulloh and W .  J .  Savage & 

Company. 
Bryson (e. Bryson and S. IT. Black for East Tennessee! Nationa.1 Bmk .  
Robert Euark for Southern Surety Company. 
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STACY, C. J. I n  January, 1926, the contractor, R. G. Hill  & Com- 
pany, borrowed from the East Tennessee National Bank the sum of 
$5,000, executing its promissory note as evidence thereof, a portion of 
which was used in  paying laborers for work done in and about the con- 
struction of said highway. The balance of this loan was used for other 
purposes connected with the construction of said projects. 

No assignment was taken from any of the laborers or other persons 
receiving payment from these funds, and the note itself does not show 
for what purpose the money was loaned. 

The referee held that the loan of $5.000 made bv the East Tennessee 
National Bank to the contractor was ndt covered by the  bond in suit, and 
this ruling was approved by the judge of the Superior Court. The 
appeal of the intervener challenges the correctness of the conclusion 
reached. 

The judgment accords with the general holding that a bank furnish- 
ing money to a contractor doing public work, for use in paying the 
claims of laborers and materialmen, without more, does not come within 
the protection of a statutory bond conditioned to pay all persons supply- 
ing the principal with labor or materials in the prosecution of his work. 
,Bank v. Clark, 192 N.  C., 403, 135 S. E., 123; ATat. Surety Co. v. 
Jackson County Bank, 20 Fed. (2nd), 644. 

The terms of the bond in  suit, so far  as applicable to the claim of the 
intervener, are no broader than the provisions of tbe statute; hence the 
ruling of the Superior Court mould seem to be correct. The judgment 
in this respect is affirmed. 

STACY, C. J. Four separate and distinct propositions are presented 
by the appeal of the Southern Surety Company. They will be con- 
sidered seriatim. 

The Bryson City Bank extended to D. S. Hill, forenla11 of R. G. 
Hill & Company, credit to the extent of $98.57 with which i t  is alleged 
he paid certain persons having claims against the contractor for labor 
performed in and about the construction of the work, etc., but neither 
D. S. Hill  nor the bank took any assignment or assignments from the 
persons or employees to whom this money was advanced or paid. 

The referee held that the claim of the Bryson City Bank for $98.57 
advanced to D. S. Hill, as aforesaid, was not covered by the bond in suit, 

32-196 
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but this ruling was reversed by the judge of the Superior Court, upon 
exceptions duly filed to the report of the referee. 

I t  seems to us that the Bryson City Bank is in no bet.;er position than 
the East Tennessee National Bank and that the claim of neither comes 
within the prorisions of the bond or the purview of the statute. The 
conclusion of the referee in this respect should have been approued. 

R. L. Tulloh mas employed by the contractor "as a walking-boss or 
superintendent" in the construction of said highway, and he "per- 
formed a class or kind of work necessary to the construction of said 
highway and road projects." The said contractor is now indebted to 
Tulloh in the sum of $648.93 for such work done in an11 about the con- 
struction of the highway in  question. 

I t  was the conclusion of the referee, approred by the judge of the 
Superior Court, that the bond in  suit, by fair construction, was intended 
to cover the claim of R. L. Tulloh. The Surety Company excepts to this 
ruling and'relies upon the decision in  Moore v. Industrial Co., 138 
N.  C., 304, 50 S. E., 687, as authority for its position. The claimant, on 
the other hand, calls attention to the provisions of the band and cites the 
case of Cox v. Lighting Co., 152 N. C.. 164, 67 S. E., 477, as supporting 
his position. 

I n  view of the character of work required of the claimant, which 
does not appear in detail on the record, we are not able to say that there 
is error in  the ruling; hence the judgment in  this respect, will be upheld. 

Appellant must show error; it is not presumed. Jones v. Candler, 
ante, 382. 

C L A I ~ I  OF D. S. HILL. 

The claim of D. S. Hill  is for $1,044.98, wages as foreman, and 
$249.94 advanced by him to the "petty cash account" of the contractor 
and used in  making repairs to the machinery from time to time, pur- 
chasing materials and paying freight thereon. 

The referee concluded that both of these items were covered by the 
bond in suit, and this was approved by the judge of the Superior Court. 

The ruling is correct in so far  as it affects the amount due for services 
as foreman. Cox v. Lighting Co., supra. But the $249.94, advanced to 
the "petty cash account" of the contractor, we apprehend, is no more 
than a loan of that amount. Yo assignments were taken for purchases 
of materials made from said account. I n  this respect the claimant 
would seem to stand on a parity with a bank which loansd money to the 
rontractor without taking any assignment of the claiins paid. The 
judgment should be modified accordingly. 
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The contractor while at  work on the highway in question, borrowed 
two "sticks" from the Dempster Construction Company for use in re- 
pairing its steam shovel, and on 24 April, 1926, i t  purchased from 
W. J. Savage & Co. two steam shovel "sticks" at the price of $230, and 
ordered them shipped to the Dempster Construction Company at Knox- 
ville, Tenn., to replace the "sticks" borrowed. The "sticks" sold by 
claimant to the contractor were never shipped to the Forney Creek 
Highway projects and never used by the contractor in the construction 
of said roads. 

The referee concluded that as the transaction simply amounted to 
"swapping sticks," the claim of W. J. Savage 8: Company against R. G. 
Hill  & Company was properly covered by the bond in suit, and this was 
approved by the judge of the Superior Court. The Surety Company 
assigns such ruling as error. 

We think the "sticks" furnished the contractor, for which the South- 
ern Surety Company would be liable under its bonds, were those sup- 
plied by the Dempster Construction Company, which have been paid 
for, not in money, but with other "sticks" purchased from the claimant. 
W. J. Savage & Company, therefore, is not entitled to enforce collection 
of its claim against R. G. Hill  8: Company out of the bond executed by 
the Southern Surety Company. 

Let the cause be remanded with direction that judgment be modified 
in accordance with this opinion, and as thus modified it will be affirmed. 

Modified and affirmed. 

\V. L. TATE v. PARKER-GRAHAM, SEXTOS. I sc .  

(Filed 9 January. 1929.) 

1. Master and Servan+Master's Liability for Injuries to Servant-Safe 
Place to Work-h'onsuit. 

Held, evidence in this case sufficient to be submitted to the j u r ~  upon 
the question of defendant's negligence in not furnishing his employee a 
reasonably safe place in which to work. 

2. Evidenc~Expert  Testimony-Conclusions and Opinions-Hypothetical 
Questions. 

Martin 27. Banes, 189 N. C., 644, cited and approred a s  to expert t ~ e t i -  
mony upon hypothethical questions. 

3. Trial-Instructions-Requests for Instructions. 
A correct charge upon the lam arising from the evidence will not be 

held for error because not more ~pecific, i n  the absenw of special requests. 
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APPEAL by defendant from X a c R a e ,  Special  J u d g e ,  and a jury. From 
HAYWOOD. No error. 

This is an action for actionable negligence brought by plaintiff 
against the defendant. Plaintiff alleges that his injury was caused by 
the negligence of the defendant: ( a )  I n  failing to w r m  and instruct 
the plaintiff of the dangers incident to his employmen:, and especially 
of the dangers of going into a dark tunnel without a light, immediately 
following heavy blasting with large rocks and boulders hanging loose in 
said tunnel. (b)  I n  failing to have sufEcient light in  the tunnel. 
(c) I n  negligen-tly ordering and requiring plaintiff to stoop and bend 
over a loaded hole to assist in making a connection with the batteries, 
etc., without first examining the top and sides thereof, and removing 
loose rocks, jarred loose by previous blasts. (d )  I n  fr~iling to remove 
loose rocks before firing another blast and requiring the plaintiff to go 
immediately under said loose rock in the dark. (e) Th,it the defendant 
negligently failed to examine the top and sides thereof with a view of 
removing loose rock and boulders that had been jarred and blasted 
loose by the previous shooting. I t  was in evidence that after the firing 
of the blasts, some 600 to 700 feet under the ground, i t  was customary, 
and according to the rules of the company, for the for:man of the de- 
fendant company to wait 15 to 20 minutes for the smoke to clear out 
and the rocks to fall, before ordering the plaintiff and other employees 
into the tunnel. On the occasion the plaintiff was injured, the foreman 
was in  a hurry, as i t  was practically time for the day crew to come on 
duty, and he did not wait longer than four or five minues  before order- 
ing the plaintiff and others into the tunnel. When he gave the order to 
the plaintiff, the smoke was still in  the tunnel, and the loose rocks had 
not fallen. ( f )  I n  failing to use due care to furnish pl3intiff a reason- 
ably safe place to work in, and in  furnishing a dangerous and unsafe 
place. 

The defendant denied the allegations of negligence and alleged, in  
effect, that the work was being done in the usual and ordinary manner, 
and that the stone falling on the plaintiff's head did only a slight and 
temporary injury, and that it was the result of an accident which could 
not have been foreseen and avoided." 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Was the plaintiff injured by the negligence of the defendant as 
alleged in the complaint ? Answer : Yes. 

"2. What damage, if any, is the plaintiff entitled to recover? Answer : 
$4,500." 

U o r g a n  & W a r d  for plaintiff. 
R o l l i n s  & Smathers for defendant. 
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PER CURIAJI. We  think the evidence was sufficient to be submitted to 
the jury. Defendant's motion to nonsuit at  the close of plaintiff's evi- 
dence and a t  the close of all the evidence, under C. S., 567, cannot be 
sustained. The present action is similar to Buchanan v. Furnace CO., 
178 N.  C., 643, where the law is exhaustively discussed. See Street v. 
Coal Co., ante,  178. The  defendant's exception and assignment of error 
to the hypothetical question propounded to Dr.  Xbel cannot be sus- 
tained. 

This  Court, i n  Xar t in  a. Banes, 189 S. C., a t  p. 646, said:  "These 
cases enunciate the principle that, while a medical expert may not 
express an  opinion as to a controverted fact, he may, upon the assump- 
tion that the jury shall find certain facts to be recited in  a hypothetical 
question, espress his scientific opinion as to the probable effect of such 
facts or conditions." 

There was no error in  the exclusion of exidence offered by defendant. 
We see no error in  the charge, taking the same as a whole. I n  regard 
to the charge on damages, the well settled rule in this jurisdiction is that 
if defendant desired the charge more specific, he nlust request it by 
proper prayer for instruction. We  find 

N o  error. 

hZ. C .  SALASSA v. W E S T E R S  ( 'AROLISA T I T L E  A S D  JIORTGAGL: 
COMPANY A X D  C .  I>. mxwE;Lr,. 

(Filed 9 January, 1929.) 

Chattel Mortgages-Registration and Indexing-Lien and Priority-At- 
tachment. 

The claim of an attaching creditor is superior to a lien under n prior 
unregistered chattel mortgage. 

APPEAL by intervener, Freas Brothers, Inc., from McElroy,  J., at  
August Term, 1928, of BUXCOMBE. Bffirn~etl. 

Harkins Le. Van Winkle for plainfig. 
J .  E. Baumberger and F. T I ' .  l ' l ~omas  f o r  intercenrr. 

PER CVRIAM. I t  appears upon the agreed statement of facts that the 
defendant Xaxn-ell bought a Dodge car from the intervener on Novern- 
ber 30, 1925, in  the State of Pennsylvania, and to secure the unpaid 
part  of the purchase price executed a conditional sales contract which 
was never recorded i n  Pennsylvania or in North Carolina. Maxwell 
afterwards moved to North Carolina and became indebted to the plain- 
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tiff on a promissory note. The plaintiff brought suit on the note and 
attached the car in Buncombe County. The only quefqtion is whether 
the plaintiff's claim has precedence over that of the intervener. The 
trial judge held that upon the agreed facts the plairtiff's claim has 
priority. In  our opinion this conclusion is free from error, and the 
judgment is 

Bffirmed. 

JOE P. DUKLOP v. J ,  M. SMITH. P. V. RECTOR. MARGARET BECK 

(Filed 9 January, 1929.) 

Contracts-Requisites and Validity-Acceptanc~Burden of Proof. 
Where the defense to an action to recover the balance alleged to be due 

on a note after foreclosure of the mortgage securing it, is that the payee 
agreed to bid the lands in for the full amount of the note, and the evi- 
dence discloses an offer to do so without acceptance of such offer, the 
plaintiff is entitled to recover, and the  burden of proving the defense is oil 
the defendant. 

Trial-Recept,ion of Evidence--Objections, Motions to  Strike Out, and 
Exceptions. 

It  is not error for the court upoil the trial to strike out direct evidence 
and exclude el-idence in corroboration of such direct evidence when such 
evidence is insufficier~t to sustain the allegations of the answer of the 
objecting defendant. 

APPEAL by defendants from -Voore, J. ,  at June Term, 1928, of Bus- 
COMBE. NO error. 

Action to recover the balance due on certain notes rxecuted by de- 
fendants, J. M. Smith, P. V. Rector and Margaret Beck, payable to the 
order of defendant, E. G. Hester, and assigned by the endorsement of 
the payee to the plaintiff, who is now the holder thereof. 

I n  defense of plaintiff's recovery in this action, defendants allege that 
plaintiff agreed to take the land conveyed by the deed of trust to secure 
said notes, in satisfaction of same, and in discharge of the defendants 
from personal liability as makers and endorsers of said notes, 

The deed of trust has been foreclosed; plaintiff was the purchaser of 
the land at the sale by the trustee, at a sum less than the amount due on 
said notes. This action is to recover the deficiency. 

From judgment for plaintiff, in accordance with the ~Yerdict, defend- 
ants appealed to the Supreme Court. 

Lee, Ford & Coxe for plaintiff. 
Gallotoay d Galloway and Weaver & Patla for defendtcnts. 
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PER CCRIAJI. The  evidence offered by defendants, i n  support of the 
allegations in  their answer, upon which they rely as a defense to plain- 
tiff's recovery i n  this action, tends to show only a purpose on the par t  
of plaintiff to bid the amount of his notes for the land conveyed by the 
deed of trust, i n  the event there was a sale of said land by the trustee to 
foreclose the deed of trust. I f  it  should be held that  this evidence was 
sufficient to s h o ~  an offer by plaintiff to take the land in  satisfaction of 
tlre amount due on the notes, and in discharge of defendants from per- 
sonal liabilitv as makers and endorsers, then it must further be held 
that there was no  evidence tending to  show ail acceptance of said offer 
by defendants, or either of them. I t  cannot be held that  plaintiff TTas 
cstopped by his expression of a purpose, prior to the sale, to bid the 
amount due on his notes in  the went  that  there was a sale, from main- 
taining this action. Defendants, or a t  least some of them, ve re  preqent 
a t  the sale and bid on the land. 

Tlie ruling of the court, striking out the testirnolly of defendant, 
Smith, and excluding testimony offered in  corroboration of Smith's tes- 
timony as to what the plaintiff had said to him, vere  in  effcct a holding 
that  the testimony x a s  not sufficient as c.\-idenc~ to sustain the allega- 
tions of the answer. I n  this there v a s  no error. 

Defendants admitted their liability, as makers and endorsers on the 
notes. Tlie burden was upon then1 to offer evidence in support of their 
defense. They failed to do this. There is no error in the instruction of 
thc court to the jury, which is assigned as error upon defendants' appeal 
to this Court. The judgment is affirmed. There is  

N o  error. 

(Filed 9 January, lW3.) 

Appeal and Error-Record-Matters Sot Set Out in Record Deemed With- 
out Error. 

Escegtions to evidence taliell before a referee, considered b~ the trial 
judge in ruling on the exceptions, will not be considered on appeal whell 
such evidence does not appear in the record. 

APPEAL by defendant from Sh~ncX- ,  J., at  July-August Term, 1928, of 
TRANSYLTANIA. 

Civil action to recover the amount advanced under a contract between 
the parties, whereby the plaintiffs agreed to purchase, and the defendant 
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agreed to convey, not later than 15 May, 1926, a marketable, unencum- 
bered title to a large area of land situate in Transylvania County, the 
plaintiffs alleging that the defendant had failed to secure and was yet 
unable to convey an unencumbered title to the lands in  question-the 
liens and encumbrances thereon exceeding in amount t h ~ ?  balance of the 
purchase price-and that, under the express provisions of the contract, 
the plaintiffs were entitled to a refund of the one-fourth cash payment 
advanced. 

The defendant, answering, prayed for specific performance and con- 
tended at the time of trial that the title had then been perfected. 

A reference was ordered under the statute, and the matter heard by 
Hon. T. J. Johnston, who found the facts and reported the same, to- 
gether with his conclusions of law, to the court. Upon exceptions duly 
filed to the report of the referee, the same was modified and affirmed, 
and judgment entered denying specific performance to the defendant 
and awarding the plaintiffs recovery in the sum of $13,279.71, with 
interest from 15 December, 1926. Defendant appeals, assigning errors. 

lV. E. Breese, Merrimon, Adams d3 Adams and D. L. English for 
plaintiff. 

Chas. E. Jones, George H.  Smathers and Lewis P. ~Yamlin for de- 
fendant. 

PER CURIAM. This case was the subject of earnest debrite on the hear- 
ing, but a careful examination of the record fails to disclose any ex- 
ceptive assignment of error of sufficient merit to warraiit a reversal or 
disturbance of the judgment. 

The evidence taken before the referee, and considered '>y the judge in 
ruling upon the exceptions, is not incorporated in the case on appeal, 
and we cannot say that there is error in the judgment. None appears on 
the face of the record. 

Affirmed. 

JLTLIAS A. GLAZENER r. THE SAFETY TRASSIT LISES, I sc . ,  A r D  

T. C. HEKDERSON. 

(Filed 9 January, 192!).) 

Parties - Defendant - Joinder - Joint Tort-Feasors - 4utomobiles - 
Demurrer. 

Where the plaintiff alleges that he mas riding in an automobile inde- 
pendently driven by another, and that he received injur8ies proximately 
caused by the concurrent negligence of such driver. an'-l the driver of 
another automobile, alleging in  detail sufficient matters to constitute neg- 
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ligence on the part of both drivers, the negligence alleged is of a joint 
tort, permitting recovery against each or both joint tort-feasors, and a 
demurrer to the complaint for misjoincler of ~~ar t i es  and causes of actioll 
is bad. 

APPEAL by defendant, The Safety Transit Lines, Inc.,. from 
Schmck, J., at August Term, 1928, of TRANSYLVAXIA. Affirmed. 

Action to recover damages for personal injuries caused by the joint 
and concurrent negligence of defendants. 

From judgment overruling its demurrer to the complaint, defendant, 
The Safety Transit Lines, Inc., appealed to the Supreme Court. 

S o  counsel for plaintiff.  
D. L. English for defendant. 

PER CURIAX. There is no error in the judgment overruling appel- 
lant's demurrer to the complaint, upon the ground, first, that the facts 
stated therein are not sufficient to constitute a cause of action; and, 
second, that there is a misjoinder therein both of parties and causes of 
action. 

The facts alleged in  the complaint, taken to be true for the purposes 
of this appeal, are sufficient to constitute a cause of action against both 
defendants. Plaintiff, while riding as a guest in  an automobile driven 
by defendant, T. C. Henderson, rvas injured as the result of a collision 
between said automobile and a bus owned and operated by defendant, 
The Safety Transit Lines, Inc., on a State Highway. Upon the facts 
alleged in the complaint, the proximate cause of plaintiff's injuries was 
the joint and concurrent negligence of the defendants. Upon these 
facts they are liable as joint tort- feusou.  LineBerger I . .  C i t y  of Gas- 
tonia, ante, 445; Moses v. Morgantom, 192 N .  C., 102, 133 S. E., 421. 

I n  Ballinger v. Thomas et al., 195 S. C., 517, 142 S. E., 761, it is 
said: "That one who is riding in an automobile, the driver of which is 
not his agent or servant, nor under his control, and who is injured by the 
joint or combined negligence of a third person and the driver, may 
recover of either or both, upon proper allegations, for the injuries thus 
inflicted through such concurring negligence, is fully established by our 
own decisions, and the great weight of authority elsewhere." See cases 
cited. 

There are no inconsistent allegations with respect to the negligence 
of the defendants in this case, as there were in Ballinger zt. Thomas. 
Nor is the allegation that the joint and concurrent negligence of de- 
fendants was the proximate cause of plaintiff's injuries, merely a con- 
clusion of law by the pleader. The facts with respect to the negligence 
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of both defendants are alleged in  the complaint, spcxifically and in  
detail. Upon these facts plaintiff is entitled to recover of either or both 
of the defendants. 

The  action is remanded to the Superior Court of Transj-lrania County, 
to the end that  defendants may file ansvers to the complaint, if they 
aro so advised. The  judgment is 

Affirmed. 

Xi. B. LISEEERGER r. IiUBT COTTOS MILLS. I A C .  

(Filed 16 January, 18'29.) 

1. Injunction-Grounds of Relief-Irrol>arable Loss-Equity. 
It is the prorince of equity to l~rerent by injuncti~e ielief a contiun- 

i111ce of ni~lnwfnl conditions that work irre1)arable loss o tlie plaintiff ill 
the suit. 

2. Appeal and E r r o ~ ~ R e r i r \ r - R n ~ d e n  of Showing Error-Injnnction. 
The nppellaut from the denial of the Superior Coult judge to grant 

injunctire relirf must shorn error of the lower court, ant1 where the judg- 
ment of the lo \~e r  court does ~io t  show upon what state of fnrts tlle relief 
in equity was denied, and they are not otherwise mnc e to appear, the 
judgment below will be affirmed in tlie Supreme Court, especially if it is 
mtide to appear that the plaintiff is a party in another slid iudel)endellt 
action wherein he co~ild set up the mrne relief as bouqlit in the presr~it 
action. 

APPEAL b~ plaintiff from Iiartliilq, J . ,  at  August I'erm, 1928, of 
GASTOX. Affirmed. 

This was an  action for ac t ionab l~  liegligence brought by plaintiff 
against defendant, a testile inanufacturi~ig plant. Plail tiff alleges that  
deft~nclant is  einptying its S C T V C ~ ,  11-llic11 flo~r:; illto Little ('atawba Creek 
above plaintiff's land, causing damage. This is denied by defendant. 
Plaintiff prnrs  injunctire relief. 

At the hearing tlie court below rendered the fo l lo~~. ing  judgment: 
"This cause coming on to be heard upon the inotion of ihe plaintiff for 
a rcstrainiiig order, and being heard upon the complaint and affidavits 
for plaintiffs, and tlie answer and affidarits for the tlef~wdaiit, and the 
argument of couiisel for both plaiutiff and defendant: I t  is  considered, 
ordered, adjudged and decreed that  tlie motion for the restraining order 
be. and the same is denied." 
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CLARKSOK, J. "Injunction has been styled the 'strong arm' of equity 
to be used only to prevent irreparable injury," etc. See Hurlaitz v. 
Sand Go., 189 N. C., a t  p. 4. 

I t  is  contended by defendant: " I t  may be that  appellant (plaintiff)  
suffers as  complained of, which is  denied, but the appellee denies that  i t  
has caused or contributed to the inconvenience or in jury  of appellant. 
I f  the appellant has suffered the in jury  alleged, i t  is contended that  the 
over15helrning proof is  that  the cause for same is not to be attributed to 
any act of the appellee or its septic tank, but to other and independerlt 
causes not connected with appellee or for which i t  is in any way respon- 
sible. I t  is to be noted that  appellant alleges that other disposal plants 
contribute to  the alleged conditions on his  lands, and the contention of 
appellee is that  these independent causes are the sole cause of the 
alleged in jury  and nuisance, if any exists." 

The  law, as stated in  Wentz v. Land Co., 193 S. C., a t  p. 34, is as 
follows: "In injunction proceedings this Court has the power to find and 
review the findings of fact on appeal, but the burden is  on the appellant 
to assign and show error, and there is a presumption that  the judgment 
and proceedings in  the court below are correct." Leaksville Woolen 
Mills v. Spray Water Power and Land Co., 183 S. C., 511; Cameron v. 
Highway Commission,  188 N .  C., 84. 

I n  the present case the court belom upon the hearing foulid no facts, 
but denied the restraining order. 

I n  Finger v. Spinning Co., 190 K. C., p. 74, the court belom found the 
facts and enjoined the defendants, and quoted from Rllyne v.  Mfg. Co., 
182 5. C., a t  p. 493, as follows: "The defendant must attain its ends, 
advanco i ts  interests, or serre i ts  convenience, by some method, whether 
in improving its sewerage system or otherwise, which shall be ill accord- 
ance with the age-old maxim that  a man must use his own property in 
such a way as not to injure the rights of others-'Sic u t e r e  tuo, ut 
alienum no% Zaedas.' " We adhere to the principles so well stated in the 
opinions in the above cases. 

The  plaintiff seeks the extraordinary power of injunctive relief. The 
court below denied the restraining order. T h e  burden is on appellant to 
show error. T h e  presumption is  that  the judgment in  the court belov 
is correct. The  defendant in this action is also defendant in the action 
in Lineberger c. C i t y  of Gastonid. Tl'ingef 17arn SIills Pompally, Ruby  
Cotton Nills, Inc., and  Dixon JIills, Inc., ante, 442, for the same alleged 
wrong that  injunctire relief is sought in this action. The  decision in 
that  action, under the allegations of the complaint, hold that all the 
defendants are fad-feasors and the demurrers are overruled and all the 
defendants are properly joined. The record, as now presented to this 
Court, shows the present action against the defendant, Ruby Cotton 
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Mills, Inc., that  the subject-matter is identically the same as the cause 
in  which i t  is joined with the City of Gastonia and others, supra. I t  
may be that  other facts will develop ill that action not now before us. 
On  the peculiar state of the record concerning both actions, we do not 
feel that  the equitable power of this Court should be biought into play 
to  find the facts or overrule the judgment of thc court below, which is 
presumed to be correct. The  judgment is 

Affirmed. 

(Filed 16 January, lfl29.) 

1. Specific Pel.formancs-Cont~acts Enforceable-Contl.act Witllout Privy 
Examination of Wife. 

Where the husband and wife enter into a contract with another for the 
exchange of lands by mutual conyeyance, .xntl tlie privy esaulination of 
the wife is not taken to the contract to collvey, the husl~and having only 
an inchoate right of cnrtesy in Iris wife's lnntls. tlie ren edy of the other 
party to the contract is to tender his deed and receive a tleed from the 
husband for his interest therein, and hold Loth the lmsb8ind and wife for 
damages for any deficiency ill the title if the wife will ]lot then properly 
join in his deed. 

Where the husbancl nntl wife linve co~itractetl to conrer the wife's land 
in exchange for other lands, nnd lirr privy esamninati~~n ha< not been 
taken to the contract, equity vill not deny granting a decree of specific 
performance against the liucband. giving the plnintiff a right to bold them 
both in damages for any deficiency in title. 

APPEAL by plaintiffs from i y i u t l a i r ,  J., at February Term, 1928, of 
SEW HASOVER. 

Civil action to enforce specific performance and to rjxorer damages 
for breach of the following contract: 

"This agreement entered into the 18th day of l Iarch ,  1927, by and 
between W. D. Colwell and wife, Kizzie Coln.el1, parties c~f the first part, 
and Martin O'Rrien and wife, N a r y  O'Brien, parties of the second pa r t :  

"Witnesseth, That  for and in co~isideration of the sum of one dollar 
to each of them in haud paid, the receipt oE which is hereby acknowl- 
edged, the parties of the first par t  agree to make a ful  and warranty 
deed to the parties of the second par t  for fifty-nine lots, said being all 
the vacant lots owned in  Pinehurst  subdivision by the parties of the 
first part ,  and one six-room house known as 701 Colwell .ivenue, subject 
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to a fifteen hundred dollar mortgage now on this house. I t  is further 
agreed to make a ten-foot alley in  blocks B, D and E, in the said Pine- 
hurst subdivision. 

"Tho parties of the second part agree to make a full TI-arranty deed 
to the parties of the first par t  of the property located on the northeast 
corner of Front  and Castle streets, and knon-n as the Harper  Sani- 
tarium, and being the property bought from the estate of Charlie Har-  
per. Both of the properties are to be free from any and all encum- 
brances, and this is to be an even trade, no money to be passed by either 
party. 

" l t  is further agreed and made a par t  of this contract that there are 
to be as many as ten of these lots i n  Pinehurst sold by 1 April, 1927, or 
a t  the time that  the transfers of the respective properties are made, not 
to exceed the aforesaid date of 1 April, 192'7. A11 moneys derived from 
the sale of any of the fifty-nine lots in the Pinehurst  subdivision is to 
be the property of Martin O'Brien. On  all lots sold a t  Pinehurst, in- 
cluding the ten above mentioned, the parties of the second part agree to 
pay to the Sor th rop  Real Estate Sgcncy a commissioil of thirty-five 
dollars for each and every lot sold by them. 

"(Signed) MARTIN O'BRIEN. 
NARY C. O'BRIEK. 
W. D. COLWELL. 
KIZZIE COLWELL. 

" ~ i t l l e s s  : R. H. ~ O R T H R O P . "  

The  ten lots mentioned in  the last paragraph of said contract mere 
sold before 1 April, 1967 (R., p. 21) ,  and plaintiffs tender deed for their 
property in accordance with the terms of the contract. 

The  cause of action for specific performance was nonsuitecl because i t  
appeared that  title to "the property located on the northeast corner of 
Front and Castle streets, and known as the Harper  Sanitarium" was in 
N a r y  C. O'Brien, whose privy examination had not been taken a t  the 
time of the execution of said contract or a t  any other time, and tha t  
Martin O'Brien had o d y  an inchoate right of curtesy in  said property. 

On  the cause of action for  damages there was a verdict and judgment 
for 50 cents, from which plaintiffs appeal, assigning errors. 

Bellamy CG Bellamy, John A. Steceizs and Isnlac C. lITrigl~t for plain- 
tiffs. 

Bryan 6. Campbell for defendants. 

S T A C ~ ,  C. J., after stating the case: Conceding that specific perform- 
ance may not be had against Mrs. N a r y  C. O'Brien, vie see no reason 
-shy Nar t in  O'Brien should not be required to convey his interest i n  the 
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property mentioned in  the contract, upon receipt of deed from plain- 
tiffs conveying their property, and be held i n  damages; along with' h i s  
wife for the deficiency in  the title, if Mrs. O'Brien will not join in the 
deed. Bethell v. JIcRinney, 164 N. C., 71, 80 S. E., 162; Rraddy v. 
Elliott, 146 K. C., 578, 60 S. E., 507; JT'a~wn v. Dail, 170 K. C., 406, 
87 S. E., 126. 

The  judgment of nonsuit will be reversed, a new t r ~ a l  awarded and 
the cause remanded for further proceedings, not incon~3istent herewith, 
according to  the usual course and practice of the court, and as the rights 
of the parties may require. 

Reversed. 

J. D. LUSSFORD v. ASHEVILLE JIANUFACTURISC; COJIPAST. 

(Filed 16 January, 19'79.) 

Master and Servant-Liability of Master for Injuries to Servant-Con- 
tributary Negligence of Servant. 

While in the course of his employment the plaintift was engaged in 
running a truck loaded with several tons of lumber, r~lnning on wheels 
upon a track from his employer's dry kiln to a transfer point, and know- 
ing that the truck would run down on an incline, chose of his own roli- 
tion, without instructions to do so, to try to stop the moving truck by 
getting in front of it and bracing his back against it, in an unusual man- 
ner, and thus received the injury in suit : Held, the con~iuct of the plain- 
tiff constituted contributory negligence that would bar h ~ s  recovery, if his 
negligence was the cause or one of the causes without which the injury 
would not have occurred. 

CIVIL ACTIOS, before ,lIoo~*e, J., at  N a y  Term, 1928, of B r x c o a r s ~ .  
The evidence tended to show that  plaintiff, a t  the time of his injury, 

was taking a truck out of the kiln to the transfer. The  trucks r an  on 
tracks and were fire feet long and four or five feet wlde, and r an  on 
wheels about s i s  or  seven inches high. The  truck that  i r  jured the plain- 
t i ff  was loaded with several tons of lumber. The  trucks were pushed 
along the track to the "transfer," which ran on a track on the outside 
of the dry-kiln room. 

The  plaintiff testified that  the transfer track and the kiln track did 
not match by reason of the fact that there was about a two-inch fall 
from the kiln track to the transfer track. l'laintiff testified as  follows: 
"The track that  r an  through the kiln room was just up and down. 
Sometimes i t  ran  away with you and you couldn't hold it, and some- 
times you had to push it.  . . . You cannot follov the truck out and 
hold to it. You hare  to hold to it until you get to tlica door and then 
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hold to the back sticks or get a man in  front. There has to be a man in 
front holding to it to keep i t  from running off the transfer. On  6 May, 
the day I n-as hurt, the truck rail out there and I undertook to hold i t  
and had to jump on the outside to catch it,  and i t  came ~ r i t h  such speed 
it hit me in the back, then i t  run  on n i t h  me to a scotch I had on the 
transfer, hit the scotch and came back and bounced back and hit me 
again ill the back and hur t  me bad. . . . When I jumped in  front  to 
hold i t  to keep it fro111 going in the mill against the r ip  saw is when it 
hit me. . . . The n a y  I got ahead of it, i t  war conling, and I ran 
to kecp from mashing in the door. You cannot get beside i t  when i t  is 
in the door. I had to get out while I could and get hold of i t  i n  some 
other x a y  ~r l ien  i t  came on the transfer. When I grabbed I threw my 
back against i t  to hold it back. . . . W h e i ~  I TI-ent out to t ry  and 
atop the truck as I  vent to the platform I mas in  front. I had my 
back to it.  I couldn't hold any other nay." 

The usual issues of negligence, contributory negligence and damages 
nere  submitted to the jury and atiswered in  favor of nlaintiff. The  
verdict a~varded damages in the sum of $2,500. 

Frorn judgment upon the T e d i c t  defendant appealed. 

George -11. Pritchard for plaintiij. 
TT'enrcr d P a f l a  f u r  c l ~ f e ~ d a n t .  

B R ~ ~ ~ D E A ,  J. The  evidence discloses that  the plaintiff stepped in  front 
of a heavil- loaded moving truck of lumber and attempted to hold i t  
by placing his back against it ,  and, as a result thereof, received the 
in jury  complained of. There is no eridence that  he n-as directed to 
rnol e thc truck or to stop the truck in any such manner, or tha t  such 
method of stopping the truck n a s  in use about the plant. Therefore, as 
we inttrpret  tlic record, the plaintiff deliberately ant1 roluntarily chose 
a highly dangerous method of stopping the truck. 

"When contributory ~iegligence appears from the plaintiff's evidence, 
a nonsuit is proprrly graiited, but not n h e n  such erictencc is from the 
defendnnt." S o t t e l l  v. B a s n i g h f ,  185  S. C., 142, 116 S. E., 8'7. And 
when a person slt i j w i s  knon s of a dangerous condition and voluntarily 
goes into a place of danger, he is  guilty of contributory negligence which 
will bar recojery. Roysfer 2 % .  R. R., 1 4 7  x. C., 347, 6 1  S. E., 179; 
Ftilghzrnt P .  B. R., 15'3 S. C., 5 5 2 ,  74 S. E., 584. 

There was eT idelice on behalf of plaintiff tellding to s h o ~  that  the 
~ ra lkway  was in  a defective condition, but the plaintiff's negligence, i n  
order to bar recovery, need not be the sole proximate cause of the injury, 
for this would exclude the idea of negligence on the part  of defendant. 
I t  is  sufficient if his negligence is a cause, or one of the causes without 
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which the in jury  would not have occurred. Construction Co. v. R .  R., 
184 N. C., 179, 113 S. E., 672; Fulcher v. Lumber Co., 191 N .  C., 408, 
132 S. E., 9 ;  Weston v. R. R., 194 N. C., 210, 139 S. E., 237; Elder v. 
R. R., 194 N. C., 617, 140 S. E., 298. 

Certainly the in jury  to plaintiff could not have occurred had he not 
voluntarily placed himself upon the track in  front of :L moving truck, 
pressing his back against i t  in an  attempt to hold it.  Under the well 
established principles of law pertinent to such a state of facts, the plain- 
tiff i s  not entitled to recover, and the motion for nonsuit duly made 
should have been granted. 

Reversed. 

FRANC WEEKS r .  C. RI. ADARIS. 

(Filed 16 January, 1929.) 

1. Sales-Conditional Sales-Registration and Priority--Attachment. 
A title retaining contract in the sale of personalty is in the nature of a 

chattel mortgage, and when registered prior to an attachment of the prop- 
erty it is superior to the claim of the attaching creditor. 

2. S a m e R i g h t s  of Parties. 
Where the purchaser under a title retaining contract of sale of a chattel 

has falsely entered into the contract under an assumed name, and the 
contract is registered prior to a levy of attachment on the property: Held,  
the vendor's lien under the prior registered conditional sales contract is 
good as against the creditor's levy in attachment, as the title remains in  
the vendor unaffected by the subsequent attachment. 

3. Appeal and Error--Harmless Error-Instructions. 
Where the verdict of the jury is in accordance with the admissions 

made by the parties a t  the trial, an incorrwt instruction in other respects 
will not constitute reversible error. 

APPEAL by plaintiff from itloore, J., a t  J u l y  Term, 1928, of Swam.  
No error. 

Edwards (e. Leatherzuood, TI'. G. Hal1 and Moody (e. illoody for 
plcrlintif. 

Shuford (e. Hartshorn and S.  TIr .  Black for Stemhi Brothers. 

B D A ~ ,  J. There is evidence tending to show that  on 3 January ,  
1927, B.  M. Adams, the defendant, representing himself' to be William 
Calhoun, of Bryson City, Swain County, purchased 3n credit from 
Sterchi Brothers of Asheville various articles of furnitui-e a t  the agreed 
price of $2,314, and procured the furniture to be shipped to Bryson 
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City in  Calhoun's name. The furniture mas delivered to Adams and 
used by him in  a house in Bryson City which he had 'ented from the 
plaintiff. Calhoun testified that he had not authorized hdams to pur- 
chase the furniture in his name, and had not authorized any one to 
deliver it to Adams; but there is some evidence to the contrary. 

Xdams became indebted to the plaintiff in the sum of $800 for rent, 
coal, and wood. The plaintiff brought suit for this amount, and on 
2 February, 1927, caused a warrant of attachment to be levied on the 
property in question. Thereafter Sterchi Brothers intervened, claiming 
to have retained title to the property at  the time of the sale. The con- 
troversy therefore is reduced to the single question whether Sterchi 
Brothers ha1-e priority over the plaintiff's attachment. On this point 
we find in the record an express agrecmerit of counsel that at the time 
B. 31. Adams purchased the furniture from Sterchi Brothers he signed 
and executed in the name of William Calhoun a conditional sales con- 
tract to Sterchi Brothers securing the purchase price, and that the 
contract was duly registered in the office of the register of deeds of 
Swain County before the plaintiff's warrant of attachment was levied 
on the furniture. 

A11 conditional sales of personal property in which the title is retained 
by the bargainor shall be reduced to writing and registered in the same 
manner and with the same legal effect as is provided for chattel mort- 
gages, in the county where the purchaser resides, etc. C. S., 3312. The 
purchaser resided in  Swain County, and there the conditional sale was 
properly registered. Burr-ington v .  Skinner, 117 N. C., 48. The rela- 
tion between the purchaser and seller is that of mortgagor and mort- 
gagee. X f g .  Co. c. Gray, 121 N. C., 170. S s  the title mas retained 
until the purchase money was paid, the title to the furniture mas not 
transferred either to Adams or to Calhoun. Frick c. Hilliard, 95 IT. C., 
117; Harris v. Tl'oodard, 96 W. C., 238. 

I n  these circumstances it is unnecessary to enter into a discussion of 
the distinction between fraud in the factum and fraud in the treaty or 
to determine whether the alleged sale was void or voidable. Glass Co. G .  

Fide7ity Co., 193 h'. C., 769; Parker v. Thomaw, 192 N.  C., 798; Furst 
w. illerritt, 190 N .  C., 397. The admission of the plaintiff gives to 
Sterchi Brothers priority of claim for the purpose of foreclosing the 
conditional sale. For this reason if there is error in the instructions 
given the jury, as contended by the appellant, the verdict of the jury is 
in accord with the express admission of the parties and the appellant is 
not entitled to a new trial. There was no reversible error in  the ad- 
mission of evidence, or in  the order amending the interplea, or in  de- 
clining the plaintiff's motion for nonsuit. 

No  error. 
33-196 
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C. A. GEORGE Y. JOHN H. SJIATHERS AND JOSEPHIhT SJIATHEItS. 

(Filed 16 January, 1929.) 

Pleadings-Demurre-Effect of Demurrer. 
Where the defendant demurs to the sufficiency of the allegations of the 

complaint, and sets up a counterclaim by way of anslxer to which the 
plaintiff' demurs, and both demurrers are sustained: ~ ' i d d ,  the matters 
alleged both in the complaint and answer are admitted, and under the 
facts of this appeal the rights of the pariies can be more satisfactorily 
determined after a full disclosure of all the facts and circumstances, and 
the action of the trial judge in sustaining the demurrws is reversed on 
appeal. 

APPEAL by plaintiff and defendants from X a c R a e ,  Special J u d g e ,  at  
October Special Term, 1928, of HAYWOOD. Reversed. 

Al ley  Le. Al ley  for plaintiff. 
Joseph E. Johnson for defendants. 

.IDAMS, J. The controversy involvcs the alleged rights of the parties 
growing out of the construction and use of a party wall. The  plaintiff 
brought suit to recover the sum of $513.92 as one-half the actual cost of 
the construction of the wall i n  question, and the defendants, denying 
certain material allegations of the complaint, pleaded a counterclaim to 
the plaintiff's cause of action, the circumstances in  reference to which 
are fully set forth in  the fur ther  answer of the  defendants. They pray 
that  the plaintiff's action be dismissed and that  the j  recover of the 
plaintiff the sum of $1,500. The plaintiff filed a reply to the further 
answer and counterclaim; and after the jury had been empaneled and 
the pleadings had been read, the defendants demurred ore tenus to the 
complaint on the ground that  i t  does not state facts sujficient to consti- 
tute a cause of action in that  i t  seeks contribution from the defendants 
for onehalf  the cost of building an  additional story to zn existing party 
wall, resting one-half on the plaintiff's land and one-half on the defend- 
ants' land. The plaintiff demurred ore tenus to the further answer and 
counterclaim for that  sufficient facts are not therein stated to constitute 
a cause of action. Both demurrers were sustained and the complaint 
and the counterclaim were dismissed and thcl costs were 1 axed against the 
plaintiff. 

As each demurrer admits of the allegations of the adverse pleadings, 
we are of opinion that  the rights of the parties can be more satisfactorily 
determined after  a full disclosure of all the facts and circumstances 
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which are  made the basis of the plaintiff's complaint and of the defend- 
ants' further answer and counterclaim. The  judgment sustaining each 
demurrer is  therefore reversed to the end that  the facts may  be developed 
and the disputed allegations determined. 

Re~er sed .  

PAJIPSON B. BAILEY v. BLACK ;\IOUNTAIS RAILWAY COJIPAST. 

(Filed 16 January, 1929.) 

1. Railroads-Negligence-Injuries to Persons On or Sear Track-Con- 
tributary Negligence. 

Where in an action to recover damages for a personal injury alleged to 
have been negligently inflicted on the plaintiff by being struck by defend- 
ant's train while he was negligently attempting to cross the tracks with- 
out looking for the approach of trains, the doctrine of  contributor^ negli- 
gence is applied in bar of the plaintiffs recovering damages. 

2. Xegligence--Contributory Negligence-Prorimate C a ~ s e .  
The contributory negligence of the plaintiff will bar his recovering 

damages arising from the negligence of the defendant when the plaintiff's 
negligence concurs and coiiperates therewith and becomes the real, eficient 
and proximate cause of the injury in suit, or that cause without which 
the injury would not have occurred. 

CIVIL ACTION, before McElroy, J., a t  March Term, 1928, of YANCEY. 
At the conclusion of the evidence for plaintiff the motion of nonsuit 

made by the defendant was sustained, and the plaintiff appealed. 

G. D. Bailey atnd C. R. Hamrick for plaintif, 
J .  J .  IllcLaughlin, Charles Hutclzins and Pless & Pless for defendant. 

PER CURIAM. The plaintiff, who was 73 years of age, and deaf, at- 
tempted to cross the track of defendant a t  a public crossing near Mica- 
ville. 

I n  describing the manner of his injury, plaintiff said:  "I never paid 
much attention, but I looked u p  the road, and 1 went to step u p  on the 
road and didn't know anything then. . . . When I was within five 
feet of the cross-ties I could see down the track . . . about 200 feet. 
. . . I wasn't paying much attention, and 1 expect I couldn't hear 
that noise made by the engine pushing those cars around that  curve, u p  
grade. I reckon I didn't look that  time when I got within five feet of 
the cross-ties." There was evidence that  the train gave no signal as it 
approached the crossing. 
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G I B B ~  O. TELEGRAPH Co. 

Contr ibutory negligence, such as  will  defeat a recovery i n  a case like 
the one a t  bar ,  is  t h e  negligent act  of the  plaintiff,  n h i c h  concurr ing 
a n d  co6perating wi th  the  negligent act of the  defendant, thereby be- 
comes t h e  real, efficient, a n d  proximate cause of t h e  in jury ,  o r  the  cause 
without  which t h e  i n j u r y  would not h a r e  occurred. .Moore v. I r o n  
W o r k s ,  183  K. C., 438, 111 S. E., 776;  E l d e r  v. R. R., 1 9 4  h'. C., 617, 
140  S. E., 298;  Pope 2'. R. R.. 195 N. C., 67, 1 4 1  S. E., 350. 

T h e  facts  disclosed by t h e  present record br ing  the  case squarely 
within t h e  principles announced by  this  Cour t  i n  the  E l d e r  and  P o p e  
cases, supra ,  a n d  t h e  rul ing of the  t r i a l  judge i n  sustaining the  motion 
of nonsui t  i s  approred.  

Affirmed. 

JIACGIE GIBBS v. WESTERS UKIOS 'TELEGRAPH COMPAST. 

(Filed 16 January, 1929.) 

1. Trial-Taking Case or Question From Jurg-Motion of Nonsuit- 
Waiver. 

The defendant i11 a civil action for damages waives his right to main- 
tail1 the insufficiency of the evidence to take the case to the jury by not 
making a motioil i ~ s  of noiihuit tllereoll n t  the claw of the eridence. 
C. S.. 567. 

2. ~ e g l i g e n c ~ P r o s i m r t t e  Cause--Definition of Proximite Cause. 
Negligence to be actionable must be the prosimate cruse of the injury 

in suit, or that caiise which, in natural and cont i i iu~~i~s  sequence, un- 
broke11 by any new or independent cause, produces the crcnt, and withont 
which it  would not hare occurred. 

3. Telegraph Companies-Telegrams-Liability for Negligence in Trans- 
mitting-Damages. 

A telegram received for transmission by a telegrnpli c o m p a n ~  reading. 
"Come a t  once, Lawrence is seriously shot and cannot live," is a death 
message, and in itself gives notice to the company that  from its negligent 
failure to deliver i t  damages would likely be caused tlle sendee. 

4. Sam-Mental Anguish-Relationship. 
Where a telegraph company receives a telegrum for transmissioi~ and 

delivery, relating to sickness and death, so worded as  to apprise i t  that  
damages would likely result to the addressee uljon i ts  n~lgligent failure to 
deliver it, i t  is uimecessary for the compally to have bten notified of the 
relationship of the addressee as  mother of the person I amed in the mes- 
sage in order for her to recover damages for her menlal anquish prosi- 
mately caused by the company's negligent delay, and she is not required 
to prore that  such mental anguish was in fact suffered by her, as this 
will be presumed from the relationship of mother nnd son. 
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5. Same-Damages-Questions for Jury. 
In an action by the mother, the addressee of a telegram informing her 

of the fatal shooting of her son and telling her to come, where there is 
evidence tending to show that she received the information first through 
the item of a newspaper too late to reach his bedside before his death, the 
jury may award such damages as they may find she had suffered as the 
proximate cause of the defe~~dant's negligence in the delay of the deliverr 
of the message sued on. 

6. S a m e D u t y  to  Minimize Damages. 
Where a telegram to a mother informing her of the fatal shooting of 

her son is delayed on its delivery, and there is evidence that she first 
received the information from another source in time to have reached 
his bedside before his death, and also evidence to the contrary: Held. 
under the doctrine requiring her to do what she reasonably could to 
minimize her damages, the question of whether she made every reason- 
able effort to reach the bedside of her son before his death is for the jury. 

BROGDEN, J., dissenting. 

APPEAL by defendant from Deal, J., and a jury, a t  ; l h y  Term, 1928, 
of HAYWOOD. KO error. 

This  was an  action for actionable negligence, brought by plaintiff 
against defendant for not delivering a death message. 

The  plaintiff alleges: "That the  plaintiff is the mother of several 
children, and tha t  on and prior to the grievance hereinafter mentioned 
her son, Lawrence Gibbs, had resided in  the city of Asheville, N. C., for 
some time; and that  on Monday morning, 27 December, 1926, about the 
hour of two o'clock a.m., the plaintiffs said son, Lawrence Gibbs, lvas 
mortally wounded, having been shot with a pistol just below his hear t ;  
and tha t  thereafter a t  7 :33 a.m., on the same date, and as soon as the 
defendant company opened its Asheville office so maintained by i t  for  
the purpose of receiving and transmitting messages, the plaintiff's 
daughter-in-law, Mattie Gibbs, filed with the defendant company, and 
paid the usual and customary charges demanded by the company there- 
for, a message and telegram to  the plaintiff i n  words and figures as fol- 
lows, to wit : 

'Asheville, S. C., 7 :33 AX., 
Dec. 27, 1926. 

Xaggie Gibbs, 
Waynesville, N. Car. 

Come a t  once Lawrence is  seriously shot and cant live. 
MATTIE GIBBS. 

801A.' 

"That the said message was transmitted from the Asheville office by 
the defendant company to the TITaynesrille office of the defendant com- 
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pany, and received by the Waynesville office at  one minute after eight 
o'clock on the said 27 December, 1926." 

I n  answer the defendant says: "That defendant has no knowledge or 
information sufficient to form a belief as to the allegations contained in 
said complaint, except so much thereof as alleges that there was filed 
in its office in  the city of Asheville, N. C., to be transmitted to the 
plaintiff, at  Waynesville, N. C., a telegraphic message in  words and 
figures substantially the same as that set out in said paragraph." 

Mattie Gibbs testified, in par t :  "I lire at  63 Clingman Avenue, Ashe- 
ville, and am the wife of Lawrence Gibbs. I know Maggie Gibbs. She 
is the mother of Lawrence Gibbs, and on 27 December, 1926, lived in  
Waynesville, N. C. I do not know how long she has been living in  
Waynesville-practically all of her life, I suppose. On 27 December, 
1926, she was living in Waynesville, over in the colored town, not very 
far  from Main Street-I suppose about a quarter of a mile from Main 
Street-and I should think in sight of Main Street . . . L a ~ r -  
rence Gibbs got shot. I t  mas about 2 :30 or 3 o'clock in the morning 
of 27 December, 1926. I sent a telegram to the mother of Lawrence 
Gibbs between 7 and 8 o'clock. I couldn't tell the exact hour. I did 
not go to the office of the company to send the telegram. I sent it orer 
my telephone. The message, which you s h o ~  me, is the message that 
I sent. The Western Union did not deliver to me that day any message 
to the effect that the message I sent had not been delil~ered to Maggie 
Gibbs. The first information I had that Maggie Gil~bs had not re- 
ceived the message mas on the morning of 28 Decembw, 1926. I got 
that information from Samuel Gibbs, the son of Maggie Gibbs, who 
called me on the telephone. Maggie Gibbs came lo Asherille on 
28 December, 1926, about fire or six hours after Lawrence had died. 
He died at  fire minutes past six o'clock on the morning of the 28th) 
and his mother came on the one o'clock train. I could not say when 
it gets to Asheville. The passenger train left Wayne,jrille for Ashe- 
rille about 11 o'clock, because it gets to Asherille about 1 or 1 :30. I 
know i t  was 1 o'clock or after when she got to my house. That was the 
first passenger train leaving Waynesrille going toward!i Asheville that 
day. The next one left at  5 o'clock that afternoon. Maggie Gibbs' son 
died before Maggie Gibbs arrived a t  my house." 

Q. "What was the condition of Lawrence from the time he was shot up 
to the time he died with reference to whether he was conscious or un- 
conscious?" A. "He was conscious. . . . My mother-in-law had no 
telephone in her house. The distance from Waynesville to Asherille 
was thirty-two miles." 

Q. "Did he k n o ~ ~  people all the time?" A. "Yes, sir, 'ae did." 
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Maggie Gibbs testified in par t :  "I am the mother of Lawrence Gibbs. 
On 2'7 December, 1926, I lived right where I live now, and have been 
living for ten years. I live within a quarter of a mile from here, in 
sight of Main Street. I do not know how far  from Main Street, but not 
far. I t  might be 300 yards. I know where the Western Union Tele- 
graph office was then. I t  was on that street going down to Charley 
Ray's store, just off of Main Street. I t  is right near the postoffice. I 
mas at  home all day 2.7 December, 1926. I was there that night till late 
in the erening I come to town.' The Western Union Telegraph Company 
did not deliver to me any message of my son, Lawrence, having been 
shot. I first learned that he was shot after the train had run and my 
cousin asked me if I knew Lawrence was shot, and he said i t  was in the 
erening paper. I t  was after sundown." 

Q. "What was the condition of the weather?" A. "Against I got 
home it had commenced raining, and i t  rained all night." 

The plaintiff was then asked the following question: 
Q. "Did you make any effort that night to go to Asherille to the bed- 

side of your son?" A. "My son looked for us, and I first looked to see if 
she had ~vrote or sent us a telegram, and by that time i t  was after night." 

Q. "State whether or not you made any effort to get an automobile at  
that hour to go to Asheville?" A. "My sister said she would let us have 
her automobile, but she couldn't drive it, and I couldn't. I went to 
,lsheville to see my son on the first train the next day. I think it was 
due to leave Waynesville about 11 o'clock, but i t  was after that when we 
left. I did not have any other way of getting to Asheville, except on 
the train. When I got there my son had been dead four or five hours. 
I knew he mas dead prior to the time I left here. I learned i t  that morn- 
ing about 6 o'clock, I think. I had just got up. I f  the telegram intro- 
duced in  evidence had been delivered to me any time on 27 December, 
prior to the running of the evening train, I could have left on the 
11 o'clock train, or the evening train either one." 

Q. "Would you have left on one of these trains?" A. "Yes, sir. I 
never felt right about not getting to the bedside of my son before he 
died, because I think I ought to have seen my child, and I could have 
seen him if I had gotten the telegram." 

Q. "How did it affect you?" A. "I just can't stand to talk about it. 
Lawrence had lived in Asheville about ten years or more. Prior to that 
time he lived here in  Waynesville." 

Q. "Bfter he moved from Waynesville to Asheville, state whether or 
not you were in the habit of from time to time going to see him and 
whether or not he would visit you; and if so, how often?" A. "He 
would come home to see me often. (Cross-examination) : I first heard 
that this message had been sent after the train passed here that night, 
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26 or 27 December, I reckon it was. I learned i t  out of the paper. I 
did not learn that the telegram had been sent until $he night of the 
27th. My son had to hunt i t  up. I t  was delivered to my son. I t  was 
never delivered to me. I found out about my son in Asheville being 
shot, after the evening train run. I don't know just when i t  was, but 
it x a s  between sundown and dark. The train runs very late, and I 
come to town and found i t  out from the paper. I did not telephone to 
Asheville that night about it. My son telephoned. I wasn't with him. 
Next morning about 6 o'clock I found out my son was dead. Mattie 
phoned over to the preacher and he brought me word. My son was 
buried in Waynesville. I was at  his funeral and came cver with funeral 
procession from Asheville. From the time I heard on the afternoon of 
the 27th that my son had been seriously shot, I did not communicate with 
Ashe~ille at  all, but I had my son to. I wasn't able. After I got the 
information out of the paper. I didn't make any effort to get away to 
go to Asheville that night. My son did. A woman 1.ke me don't get 
out in  the night. I did not myself make any effort to get a way to go to 
Asheville that night. I had no way to go to Asheville, and made no 
effort to go." 

Q. "You had no way, and you made no effort to go? You didn't try 
to go on the bus, did you?" A. "Colored folks don't I-ide on the bus; 
they are not allowed to." 

(By the court) : "Gentlemen, you will not consider the answer, that 
colored folks are not allowed to ride on the bus." 

"I am 56 years old. Lawrence was 39 when he dicld. H e  was my 
oldest son." 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Did the defendant negligently fail to transmit and deliver the 
message, as alleged in the complaint? A. Yes. 

"2. I f  so, was the plaintiff injured thereby? A. Yes. 
"3. What amount, if any, is the plaintiff entitled to recover by reason 

of such injury? A. $1,250." 
The material assignments of error will be considered in the opinion. 

Xorgan & Ward for plaintiff. 
Francis R. Stark and Alfred S. Barnarcl for defendant. 

CLARXSON, J. Interstate messages are governed by .;he Federal rule 
which does not allow damages for mental suffering, pain or anguish, 
but only where "injury is done to person, property, health or reputa- 
tion." I t  has been the unanimous holding in  this juri3diction that re- 
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covery can be had for mental suffering, pain or anguish for actionable 
negligence in  the transmission of messages. Wa~ters v. Tel. CO., 194 
N .  C., 188. 

I t  will be noted that at  the close of plaintiff's evidence the defendant 
rested. There was no motion to nonsuit under C. S., 567. This was a 
waiver as to the insufficiency of the evidence to be submitted to the jury 
on the question of negligence. X u r p h y  v'. Carolina Power & Light Co., 
arnte, 484. 

The defendant, in  apt time, requested the court below to charge the 
jury: (1)  That upon all of the evidence, if believed by the' jury, the 
plaintiff is not entitled to recover damages, and the jury should answer 
the second issue "No" and the third issue "Nothing." The court de- 
clined and refused to give this instruction, to which the defendant ex- 
cepted and assigned error. (2)  I f  the jury should find from the evi- 
dence, that notwithstanding the negligence of the defendant, the plain- 
tiff by the exercise of due care could hare  avoided the injury, she would 
not be entitled to recover damages, and the jury should answer the 
second issue "No." The court declined and refused to give this instruc- 
tion, to which the defendant excepted and assigned error. I n  the court's 
refusal we think there was no error. 

I t  is well settled that a cause of action does not arise from negligence 
alone. I t  must be actionable negligence. The negligence must be the 
proximate cause or one of the proximate causes of the injury and damage 
must result. The burden is on the plaintiff to prove this. 

"Proximate cause is that which, in  natural and continuous sequence, 
unbroken by any new and independent cause, produces the event, and 
without which the event would not have occurred." Hinnant c. P o w e r  
Co., 187 N.  C., at  p. 295. See Brewster v. Elizabeth City, 137 N. C., 392. 

The telegram read "Come a t  once. Lawrence is seriously shot and 
can't live." The language is clear and unmistakable-it was a death 
message. 

I n  Hunter v. Tel. Co., 135 N. C., at  p. 465, citing a wealth of authori- 
ties, i t  is held: "The second exception is to the refusal of the court to 
charge that the plaintiff could not recover in the absence of any evidence 
that the defendant knew or was informed of the peculiar and intimate 
relations existing between the plaintiff and the deceased child. Such 
instructions were properly refused, as has been repeatedly held by this 
Court." 

I n  Cmhion v. Tel. Co., 123 N.  C., 26i ,  it was held that while the rela- 
tion of brother-in-law is not sufficiently near to raise any presumption 
of mental anguish, the actual existence of said anguish, if found as a 
fact by the jury, would entitle the plaintiff to recover substantial dam- 
ages. I n  that case the Court says: "It is true that there are certain 
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facts which, when proved, presume mental anguish. The tender ties of 
love and sympathy existing between husband and wife or parent and 
child are the common knowledge of the human race, as they are the 
holiest instincts of the human heart." Hunter v. Tel. (yo., supra; Law- 
rence v. Tel. Co., 171 N. C., 240. 

The defendant contends: "When the vlaintiff learned. of the contents 
of the message, and that there had been a delay in  its transmission and 
delivery, the law imposed upon her the active duty to take all reason- 
able steps to avoid injury. That is to say, when the .plaintiff learned 
from another source that her son had been seriouslv shot in  Asheville. 
she was obligkd to make some reasonable effort to reach his bedside 
before he died, and if, by the exercise of reasonable diligence, she could 
have reached his bedside before his death and thereby avoided the injury 
of which she complains, and she failed to do so, the negligence of the 
defendant, if any, cannot be regarded as the proximate cause of her 
injury, for she cannot recover from the defendant compensation for r n  
injury which is attributable to her own negligence." 

The court below properly defined negligence, proximate cause and 
damage. On the above aspect, relied on by defendant, charged the jury: 
"The court charges you as a matter of law that i t  was the duty of the 
plaintiff to do whatever she reasonably could to reduce or lessen the 
damages or to prevent damages entirely resulting from the failure of 
the defendant company to deliver the message, and if you find that she 
got the information from other sources that her son h ~ ~ d  been injured, 
and got it in sufficient time that she could, in the exercise of reasonable 
diligence, have got to his bedside before his death, and could have re- 
lieved her mind from all mental anguish resulting from the failure of 
the defendant company to deliver the message, or could have prevented 
any mental anguish arising on account of such failure to deliver the 
message, then i t  would be your duty to answer the second issue 'No.' I 
simply mean by that if you find the defendant company was negligent, 
even so, if you find that the plaintiff got the information as to her son's 
injury and got i t  in  sufficient time that she could have yeached his bed- 
side and not have incurred any mental anguish whatever as a result of 
the failure to deliver the telegram, then the defendant company would 
not be liable, and it would be your duty to answer the second issue 'No.' " 

We think the charge ample to cover that aspect of t i e  case. I n  an 
action for tort committed or breach of contract without excuse. i t  is a 
well settled rule of law that the party who is wronged is required to use 
due care to minimize the loss. Mills v. McRa~e, 187 N. C., 707; Con- 
struction Co. v. Wm'ght, 189 N. C., 456; Mor~gsr  v .  Lutterloh, 195 N. C., 
274. The burden is on defendant of showing mitigation of damages. 
Monger's case, supra, at p. 280. 
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We think there was sufficient evidence to submit the case to the jury 
on negligence, proximate cause and damage. 

The plaintiff, an old colored woman, was living in  Waynesville, N. C., 
about 300 yards from the defendant company's office, and had been liv- 
ing there for ten years. She was at  home 27 December, 1926. The 
death telegram was sent from Asheville, N. C., early that morning- 
7:33 a.m.-and received at  Waynesville at 8 :01 a.m. Trains leave 
Waynesville for Asheville, some thirty-two miles away, at  11 o'clock 
a.m. and at  5 o'clock p.m. Plaintiff's son died at  6:05 a.m. on the 
morning of the 28th. Plaintiff went on the 11 o'clock train on the 
morning of the 28th and got to Asheville some five or six hours after 
her son had died. Plaintiff's cousin told her the evening of the 27th' 
after the last train had left Waynesville at  5 o'clock for Asheville, that 
her son was shot. H e  saw an account of it in the evening paper. The 
plaintiff was an old woman, some 56 years old. I t  rained all night. 
As to hei. efforts to get to Asheville, other than by train, she testified: 
"My sister said she would let us have her automobile, but she couldn't 
drive i t  and I couldn't. I went to Asheville to see my son on the first 
train the next day. I think it was due to leave Waynesville about 
11 o'clock, but i t  was after that when we left. I did not have any other 
way of getting to Asheville, except on the train.'' I t  is a matter of 
common knowledge that driving an automobile at  the best over a moun- 
tain road on a rainy night is fraught with danger-liable on such a 
night to be foggy. This was a matter for the jury in connection with all 
the facts and circumstances. 

Lawrence Gibbs was 39 years old-her oldest son. He  often came to 
see his mother. After being shot between 2 and 3 o'clock on the morn- 
ing of 27 December he died next morning, the 28th' about 6:05. He 
was conscious and knew people all the time. Plaintiff, as to her mental 
suffering, said: "I never felt right about not getting to the bedside of 
my son before he died, because I think I ought to have seen my child, 
and I could have seen him if I had gotten the telegram. . . . I 
just can't stand to talk about it.'' I t  was the cry of the old negro 
mother for her offspring. She was not there to give consolation in  the 
dying hour of her first-born. Her mental suffering cannot, perhaps, be 
measured in dollars and cents. 

On the question of damages, when a general rule is given in the charge 
correct, it has been repeatedly held by this Court that if defendant de- 
sired the charge to be more specific, he must request i t  by proper prayers 
for instruction. I t  may be noted that the exceptions and assignments of 
error to the charge are not in accordance with the rule of this Court. 
Razols v. Lupfon, 193 N. C., 428. 
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Defendant, a public service corporation, has promulgated strict regu- 
lations, which the courts have ordinarily upheld, and the public doing 
business with i t  are bound to obey. I t  had a fixed charge for a telegram 
from Asheville to Waynesville and received its fixed  rice to deliver a 
death message calling a mother to the bedside of her dying son. De- 
fendant admittedly breached its contract. Defendant ;says, "An award 
of twelve hundred dollars in  a case of this kind is such as to shock both 
the reason and the sense of justice of any fair-minded man." The court 
below duly cautioned the jury: "The defendant says it is true that the 
plaintiff has suffered sorrow and anguish, but says that has resulted 
from the death of her son, and not because of any negligence on its part, 
and I want to caution you right here that in determining plaintiff's 
damages, if any, you could not allow anything for mental anguish 
resulting from the death of her son alone, because the defendant com- 
pany is not responsible for his death; they did not shoot him. You can 
only consider such mental suffering as was reasonably within the con- 
templation of the parties and as a consequence of her failure to see her 
son and talk with him prior to his death, resulting from the failure of 
the defendant company to transmit and deliver the telegram." The 
matter of damages was for the jury to determine. 

Mental suffering is as real as physical. This is the experience of 
every normal person. The case was tried with exceeding care in the 
court below. I n  law we find 

NO error. 

BROQDEN, J., dissenting. 

STATE v. HERiVAS LAMBERT, ALBERT ALLISON A K D  HEXRT JIcCOY. 

(Filed 16 January, l!X29.) 

1. Larceny--Offenses and Responsibility-Principals. 
Where upon the trial for larceny from a dwelling there is evidence 

tending to show that the several defendants indicted therefor mere actu- 
ally or constructively at the place of the crime either aiding, abetting. 
assisting, or advising its commission, or were present for such purpose, it  
is sufficient to be submitted to the jury as to the guilt of each of them ds 
principals in the crime. 

2. Larceny - Prosecution and Punishment - Possession as Evidence of 
Larceny-Unlawful Breaking and Entering-Burglasy. 

Where several defendants are on trial under an indictment for break- 
ing into the dwelling of another and for larceny therefrsm, evidence that 
the stolen goods were found some three days after the committing of the 
offense in the possession of them all, is sufficient w i t h  other facts and 
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circumstances to take the case to the jury under the iloctrine of "recent 
possession," including the un~lawful lrrenkiiig and entering into the dwell- 
ing otherwise than  burgl;+riol~\ enterill:: 

3. Criminal Law - Evidence - Weight and Sufficiency - Circumstantial 
Evidence. 

Circumstantial evidence, wl1e11 of a sufficiently probatire force, will 
take the case to the jury. 

4. Trial-Instructions-Consttwction. 

The charge of tlie court to the jury, if correct w11el1 construed as a 
whole, will not be held for error. 

APPEAL by defendants, Herman Lambert and Albert Allison, from 
Moore ,  J., and a jury, at July-August Term, 1928, of SWAIX. N o  error. 

Herman Lambert, Albert Allison and Henry  McCoy were indicted 
for breaking and entering the dwelling-house of Mose Owl, and stealing 
certain personal property therefrom. There were also counts in the bill 
of indictment for larceny and receiving stolen goods knowing they had 
been stolen. They pleaded not guilty, and all three mere convicted of 
breaking and entering otherwise than by burglarious breaking, and duly 
sentenced. The  defendant Henry  XcCoy did not appeal. 

Mose Owl testified: "The goods were stolen on Thursday evening, 
31 Nay ,  1028, and found on the following Monday morning, between 
1 and 2 o'clock. H e  and his  family left home about 6 o'clock Thursday 
evening to attend an  entertainrnellt and returned home that  evening 
about 11 o'clock. There was missilig from tlie house a 25-20 Winchester 
high-power gun, a box of shells, a sack of 'Town-Cryer' flour, 50 pounds 
of sugar, i n  two 25-pound sacks, a dollar's worth of meat, a pair  of 
scissors, some slippers and a shawl. The  property was worth about $50. 
Henry  XcCoy, the day before the house was broken into, about 1 o'clock, 
stopped a t  Xose Owl's house for about ten minutes and asked him if he 
was going to the entertainment. Mose Owl identified the g u n ;  i t  was 
marked on the barrel. The  other property, 'All I say is tha t  they are 
like mine.' " 

Arnold Cooper testified: "That lie \$as with the officer (Sutton) when 
they went to defendant's, IIernlan IJanlbert7s, house. T h y  found 50 
pounds of sugar, 25-pound sack of 'Town-Cryer' flour; i t  had not been 
opened. I t  mas found i n  the bed covered up, that  defendant Herman 
Lambert said he had gotten out. The  shawl was found about two weeks 
later. The  cartridges were in  defendant Albert Allison's pocket. The  
three defendants were a11 in  Herman Lambert's house, a little cabin of 
one room. All three of the defendants were seen together on Sunday. 
I n  the house was found also a pair  of pants and belt tha t  belonged to 
witness. At the preliminary hearing Tom Lambert, the father of Her-  
man Lambert, told the court that  Henry  McCoy, the defendant, had 



526 I N  THE S U P R E M E  COURT. [I96 

something he wanted to say, and they told him to go ahead, and he said 
he wanted to say he would take all the blame on himself, and that the 
other boys did not have anything to do with it. H e  found the scissors 
and slippers in a duck sack coat defendant Herman Lambert said was his. 
Found the shawl about two weeks afterwards near Tom Lambert's place. 
With the shawl he found a coat, a couple of shirts and a pair of shoes 
that had been taken from him. Herman Lambert stated none of the 
stuff belonged to him. He  also said that Albert Allison had been wearing 
the coat." 

Mrs. Mose Owl testified: "I am the wife of Mose Owl. I know that 
shawl; i t  is mine. We missed it the night the other stuT was taken from 
our house." 

A. J. Sutton, a deputy sheriff, was with Arnold Cooper in the search- 
ing party. They knocked, and i t  was about thirty minutes before they 
were let in. "There were two beds in  the house and they were pretty 
close together, and this one (Herman) Lambert was sleeping in looked 
like some one else was in  it. H e  said that was where lie slept, and that 
nobody else was in the bed. The table was up agains; i t  and the boys 
kept looking and searching and come to the bed and ttlrowed the cover 
back and pulled out two twenty-five pounds of sugar, and a sack of flour 
and a piece of meat and some pants and one stuff and arcother was wound 
up in the cover, and I asked him if that was his, and he said it wasn't; 
he didn't know anything about it. We went ahead 2nd got that and 
hunted all around everywhere in the house. That gun was under the bed 
where the other boys were sleeping. I never saw them pull that out. 
There was a flashlight lying on the table, and I said, 'Whose is this?' 
and nobody owned it. (Herman) Lambert said i t  wasn't his, and then 
the scissors and slippers, nobody claimed them." 

Tom Lambert was defendant Herman Lambert's f a t ~ e r .  When near 
his house, defendant Henry McCoy tried to escape, also defendant 
Albert Sllison. Herman Lambert, after the stuff was found, said it 
wasn't his stuff and he knew nothing about it. The witness further 
testified: "The stuff was bound to have been put in afler he got out of 
bed. I t  was rolled up in the cover, and the sacks were wet, and it had 
been put in the house that night. I don't remember in whose pocket I 
found the shells. Mr. Cooper and Mr. Sherrill (the other members of 
the searching party) pulled the gun out from the bed where McCoy and 
Allison were sleeping. The sacks were kinder wet. I t  had been brought 
in  there that evening. I t  had been raining that evenin!: and my idea is 
that some time late that evening or that night they brought it." 

Herman Lambert and the other defendants testified in their own be- 
half. Herman Lambert set up an alibi and denied breaking into Mose 
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Owl's house. H e  contended that Henry McCoy brought the stuff to his 
house. "He said, 'If you are going home I hare some stuff I want to take 
up there. I am going out to the mountains, and I have a sack of flour and 
some meat. I will put it in for board while I am at your house.' . . . 
I ~ a k e d  up;  there was somebody hollering in the yard, and I called and 
asked them what they wanted and they told me; and I put on my clothes 
and told them to come back to the other door and come in, and while I 
was putting on my clothes Henry (McCoy) jumped up. I never noticed 
what he was doing; and they come in and found this stuff in my bed, and 
I knew nothing about it. I knew it was in the room, but not in the bed. 
I never put i t  in  the bed. H e  said he was going towards Cooper's Creek 
Bald. H e  said he was going to put up and make some liquor out there; 
said he wanted to get some money to leave here on. I didn't know that 
it was stolen stuff. . . . That evening Henry McCoy left me at the 
forks of the road and went home, and Albert *4llison went home with 
him and ate supper at  their house, and I ate supper at  my daddy's and 
got the key for the house. I first saw this stuff when he had it about a 
quarter of a mile from Morgan Bradley's house sitting by the side of the 
road where a pine tree had been cut. I first found out where i t  was 
that night; that was Sunday night after it was stolen. My wife wasn't 
at  home; she was at  her mother's. She was there on the night of the 
31st. I don't know who put those scissors in that coat pocket. I hadn't 
had that coat on since Friday. Allison had been wearing the coat." 

Albert Allison testified that he was 23 years old. He  set up an alibi 
and denied breaking into Mose Owl's house. "Henry McCoy said he had 
some stuff; that he was going to the mountains next week. At that time 
I had heard that Arnold Cooper's house was broken into. That night 
he said he had some stuff-some flour and meat-to put in on his board 
while he stayed at  Herman Lambert's. We got the stuff, and we went 
down the road. Henry gave me some Winchester cartridges, and I car- 
ried the Winchester and something in a sack, and we set i t  by the 
door. All the stuff was in sacks. There was three or four sacks. Me, 
Herman and Henry carried one. The stuff was hid a little piece from 
Morgan Bradley's under some pine brush in the woods. I t  wasn't but a 
little piece off the road. We got to Herman Lambert's house about ten 
o'clock. Henry said he was going to make liquor with this stuff. H e  
said he was going toward Cooper's Creek Bald. When we went to the 
house we set the stuff down next to the door and got in bed. Henry and 
me got in the bed together, and Herman Lambert got in  the other bed, 
and when I waked up Henry waked me getting out of the bed, and he 
grabbed the stuff and rolled i t  up in the bed. I saw him do that;  that 
was while Herman was putting on his clothes; then he came back and 
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got the Winchester; i t  was sitting by the door, and put i t  under the bed. 
H e  didn't try to leave, but he come back and got back. in the bed with 
me after he put the Winchester under the bed. When I got up I told the 
officers that I didn't have anything to do with it. Herman Lambert 
said the stuff didn't belong to him, and that he didn't know anything 
about it. I n  regard to where they found the scissors I heard him tell 
them that he hadn't been wearing that coat. I had heen wearing the 
coat for a day or so. At the time I helped carry the stuff I didn't know 
i t  had been stolen. When Henry told me he had the stuff hid he said 
he was going to the mountains to make liquor-to make a run of beer. 
After I found that it was stolen I never touched it. . . . I didn't 
know i t  was stolen goods when I saw Henry putting it over in  the bed. 
I t  looked suspicious. When they knocked on the docr Henry McCoy 
hopped out of bed and took the stuff and put i t  in the other bed. I saw 
him do that. I didn't do anything. Henry gave me the cartridges in 
the presence of Lambert on Sunday morning. I found the gun on 
Saturday night, and he gave me the cartridges on Sunday evening, I 
think. H e  didn't say anything, only he wanted me to carry the car- 
tridges, and I kept them in my pocket. I told Mr. Cooper about them 
and gave them to him as we come down the road. . . . This stuff we 
found about a mile and a half of Mose Owl's house. I heard there had 
been some property stolen at  Arnold Cooper's, but not at  Mose Owl's. 
That was the report in the community. I knew that, and never asked 
Henry where he got his stuff;  it wasn't any of my business. We slept in 
the barn that night because i t  was warm, and we didn't want to wake up 
Tom Lambert. I hadn't been into anything that night. We didn't 
want to wake up Cncle Tom and sleep in a bed. That was Saturday 
night. That was the night I got hold of the gun." 

E d  Welch testified: "I knew where Mose Owl lives. I saw Henry 
McCoy right above Nose Owl's about 7 o'clock on the evening of the 
31st. I didn't see anybody else there. I just saw him; he was coming 
toward Mose Owl's by himself. (Cross-examination) : I saw Henry on 
Thursday night. I met Henry about twelve o'clock that night above 
Mose Owl's on the road." 

Henry McCoy set up an alibi. H e  testified: "On Stnday morning I 
went down the highway and was fooling around and got in with Herman 
Lambert and Albert Allison, and fooled around until nbout 12 o'clock, 
and then Albert stayed with me till after supper, and Herman come and 
said he wanted us to go home with him, that his wife was gone, and he 
got us to go with him, and we went on down the road, and he had some 
stuff that he said he wanted to take up. We found .;his stuff, and I 
didn't know what i t  was, but he had the gun. I saw the gun. The stuff 
was on a ridge over from Tom Lambert's. We took the stuff and went 



N. C.] FALL TERM, 1928. 529 

on up to Herman's house, and it got to raining before x e  got there, and 
there was a little shed, and we stopped there out of thc rain, and I went 
to sleep, and d e n  I waked up it n-as something like 1 2  o'cloclr, and we 
hadn't been in bed long, but had gone to sleep when the officers come, 
and when I waked up Herman was up, hut there wasn't any light. I 
could hear him walking around, and I heard the officers at  the door 
hollering, and he lit the light, and said must he let them in, and I told 
them to let them in, and he opened tho door and let them come in. I 
didn't knom where the stuff come from, and it was in sacks, but I had 
heard that Mose Ow1 had lost a gun, and I had an idea that this was 
his gun. I carried a sack of flour. When they found this stuff in the 
house I didn't get up out of bed. I don't knom how long it was from the 
time the officers got there until they come in the house. I didn't wake 
up when they first come. I t  was about five minutes after I woke up 
before he lit the lamp. I don't know who put the stuff in  the bed; it 
was there when the lamp was lit. I t  was the same stuff I helped carry 
up there. I carried a sack of flour. The last time I saw the stuff it 
was sitting over against the door. The next time I saw it the officers 
took i t  out of the bed, and Herman was up in the house. Kone of that 
stuff mas m i n e n o t  a thing. Q. Did you have any idea these boys had 
stolen these goods a t  that time? A. I didn't know who put it there. 
. . . About the statement I made: I was sitting around there. Mr. 
Xart in  had turned us out in tho run-around, and I mas sitting looking 
out the window, and Herman Lambert and Allison came around there 
and Herman had a window weight in his hand, and he asked me what I 
was going to swear, and I said I didn't know anything to swear, and I 
was just going to tell the truth, and he said, 'If you don't own this and 
tell that me and Albert didn't have anything to do with it, I mill kill 
you when you get out.' . . . 1 have been indicted for stealing a 
time or two. I was indicted for breaking into Lambert's store. I was 
indicted in one liquor case and worked on the road for it. I made some 
liquor that time. I wasn't going to make it out of this sugar. I didn't 
hare any sugar. . . . I submitted to making the liquor. I have 
been indicted two or three times for stilling and house-breaking." H e  
denied what his codefendants testified to against him. 

Gomer Martin testified: "I am the jailer. I heard Tom Lambert make 
a statement in jail. He told them to keep thcir mouths shut and not to 
talk; if they knew anything not to tell it. Henry McCoy complained 
to me about being afraid of these other two boys. He said they had 
threatened to kill him if he didn't take this on himself. That is what 
he told me shortly after the hearing. I don't know that he said any- 
thing about being afraid to go to sleep, but they had a window weight 

34-196 
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in there somehow, and I got it out. . . . The general reputation of 
Albert Allison is bad, and Herman Lambert and Henry McCoy the 
same." 

Attorney-General Brummitt and Assistant Attorne-y-General Xaslt 
for the State. 

1Y. G. Hall, E. P. Stillwell and Moody Le. Xoody for defendants. 

CLARKSOK, 5. All who are present, either actually o m  constructively, 
at  the place of the crime, and are either aiding, abetting, assisting or 
advising its commission or are present for such purpose, are principals 
in  the crime. S. v. Gaston, 73 K. C., 93; S. a. Jarrell, 141 N. C., 7 2 2 ;  
S. v.  Cloninger, 149 N .  C., 567; S. v. Baldwin, 193 K. (I., 566. 

I n  S. v. Ford, 175 N .  C., at  p. 800, the law is stated: '.The doctrine of 
recent possession, as applied in the trial of indictments for larceny, fre- 
quently leads to the detection of a thief, when without i t  the guilty 
would go free, but the temptation to shift evidence of guilt from one to 
another, and the ease with which stolen property may be left on the 
premises of an innocent person, make it imperative that the doctrine be 
kept within proper limits, and as Lord Hale says, 2  Pleas of the Crown, 
289, ' I t  must be warily pressed.' . . . The presumption, when i t  
exists, is one of fact, not of law, and is stronger or weaker as the pos- 
session is more or less recent and as the other evidence tends to show it to 
be exclusive. S. v. Rights, 82  N. C., 675; S. zl. Record, -151 N.  C., 697." 

I n  8. v. Hullen, 133 N .  C., 656-660, speaking to the subject: "If 
recent possession of the stolen goods is evidence that defendant com- 
mitted the larceny i t  must also of necessity be evidence of the fact that 
the defendant broke and entered the house, because it is evident that the 
larceny was committed in the house by the person who broke and entered 
it, and there is no evidence that i t  was committed in any other way. 
S. v. Graves, supra ( 7 2  N.  C., 482)." S. v. Willia~rns, 187 N.  C., 492; 
S. v. White, ante, 1. 

I n  9 C. J., p. 1082, i t  is said: "Proof of possession of defendant, 
shortly after the burglary, of goods stolen at  the time of the burglary, is 
to be considered by the jury, and if unexplained, and jf breaking and 
entry by some one is shown, will be sufficient, when accompanied by other 
circumstances tending to connect him with the commission of the offense, 
to warrant conviction, although the other evidence might not alone be 
sufficient. I n  the note below reference is made to caws in  which the 
evidence of possession of stolen property, together with other circum- 
stances, was held sufficient to sustain a conviction." A case in the U. S. 
Court and cases in  twenty-one States of the Union are cited in support 
of the above principle. S.  v. Hullen, supra, is cited. 
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We have examined the evidence with care and the charge of the court 
below. The evidence as to the breaking and entering on the par t  of the 
defendants is  circumstantial. The  goods were stolen Thursday evening, 
and some three days afterwards were found in  the possession of defend- 
ants according to the officers, about 1 or 2 o'clock Monday morning. 
The  defendants lived in  the vicinity of the house that  had been bur- 
glarized. T h e  stolen goods, perhaps, could not be carried easily by one 
person. Before being taken to  Lambert's house, they had been lying 
out-the sacks were wet. T h e  property of another that  was stolen in 
the vicinity was found in the house where the goods in  controversy were 
found, all defendants being present. When the goods were found, con- 
flicting statements were made by defendants. T h e  general reputation of 
defendants was bad. All these and other circumstances, we think, suffi- 
cient evidence to be submitted to  the jury for them to pass on as to a 
joint enterprise of all the defendants i n  the burglary. T h e  probative 
force was for  the jury  to determine. 

Taking the charge as a whole, we think the court below charged the 
law correctly in  regard to circumstantial evidence. The  rule of reason- 
able doubt was frequently applied, and on the whole evidence the charge 
on recent possession of stolen goods as evidence of breaking and entering, 
we cannot hold as reversible error. W e  cannot sag the charge of the 
court impinged on C. S., 564. 

W e  have carefully read the record and briefs, and we find no reversi- 
ble error. 

N o  error. 

J. R. CHRISTOPHER r. NORTH CAROLISA TALC AXD MINING 
COMPANY, Imc. 

(Filed 16 January, 1929.) 

Master and ServantLiabil i ty of Master for Injuries to Servant-Safe 
Place to Work-Nonsuit. 

Upon evidence tending to show that the alter ego of the defendant 
mining company instructed the plaintiff, an inexperienced man, to pro- 
ceed to dig for talc at a certain place in its tunnel. without warning or 
instructing him of the danger, and the alter ego, after a cursory esamina- 
tion, pronounced the place safe, and within a few moments thereafter the 
plaintiff mas injured by the caving in of the mine from an overhanging 
ledge: Held, defendant's demurrer to the sufficiency of the evidence upon 
the issue as to defendant's negligently failing to furnish the plaintiff a 
safe place to work, in the exercise of due care, is properly overruled. 
C. S., 567. diace v. Mineral Co.,  169 N .  C., 143, cited and distinguished. 
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APPEAL by defendant from Elarl~ 'ood,  Special Judge and a jury, at 
September Term, 1928, of HAPWOOD. N O  orror. 

This is an action for actionable negligence brought by plaintiff against 
defendant. Defendant denied negligence and pleaded contributory neg- 
ligence and assumption of risk. 

The specific allegations of negligence relied upon by the plaintiff are:  
"The negligent failure to provide plaintiff with a reasonably safe place 
to work, negligent failure to make proper inspection of the tunnel, in  
order to ascertain the danger to the plaintiff, which danger was unknown 
to the plaintiff, by reason of his inexperienct., and which was known and 
could have been ascertained by the defendant by proper inspection, in 
the exercise of due care. The failure to exercise due care to brace the 
walls of the tunnel so as to render safe the place where the plaintiff was 
required to work in the discharge of his duty; and negligently required 
the plaintiff to work in  a place of danger, which could have, in the exer- 
cise of due care, been ascertained by the defendant by the exercise of 
reasonable inspection, and which dangers were unknown lo the plaintiff." 

T h e  evidence: The plaintiff was 53 years old, and for about three 
months before his injury had been working for the defendant, assisting 
in getting out acid wood; working two weeks in a rock quarry and three 
days mining for talc. While working in the quarry, defendant's fore- 
man, Mr. Day, called upon one Irester and the plaintiff' t6 take a pick 
and shovel and go prospecting for talc. They went cut prospecting, 
and in  a short while Ivester found a place he thought contained talc, 
and called plaintiff to where he was working. h short while later Mr. 
Day, the foreman, came and looked at the place and he and plaintiff 
and Irester for the remainder of that day (Friday) and all day Satur- 
day, and mas at  the mine Monday morning a few minutes before plain- 
tiff was injured. The place where plaintiff and Iveste- were working 
under Davis' supervision was an old mine, previously operated. While 
Mr. Day, the foreman, was present, he did most of the digging, the plain- 
tiff and Ivester throwing the dirt back and sorting out the talc. The 
place they were working was beside of a ledge of rock with an over- 
hanging rock, one end of which was resting on the ledge and the other 
end on another stone. The tunnel had been cut through the dirt and 
between and underneath the rocks and the dirt had been removed back 
some distance in the hill beyond the rocks, the rocks forming a sort of 
portal. One of these rocks had mored about an inch, and on Saturday 
apparently there had been two 6 x 6 braces put across the portal and 
driven in  to hold the rock from moving further. On Monday morning 
the plaintiff and Ivester were sent to the place of work and told to go 
ahead. Mr. Day came in half an hour. Plaintiff had dug down abgut 
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two wheelbarrows full of dirt and was ready to throw out the same 
when the foreman, Mr. Day, arrived. Mr. Day looked around the mine, 
said i t  looked all right, and told plaintiff and Ivester to go ahead with 
the work, and he would be back in a short while, or as soon as he took 
some other men to "Hoot Owl." Nr .  Day had been gone only three or 
four minutes when the plaintiff, who was down on his knees shoveling 
the dirt back over his head, saw what looked like water on the rock, 
cxamined and found it mas water. He immediately got up to get out of 
the mine, and while stooping to go under the two braces above men- 
tioned, was struck by a large block of dirt falling from the side of the 
wall and knocked up against the stone on the opposite side, raised up to 
go over the top of the braces, found he could not do so, again stooped to 
go under the braces, when several tons of dirt and stone slid from the 
slanting rock forming the ledge on one side of the tunnel and was 
rrushrcl against the opposite bank, hurt both his shoulders, "bursted" 
one, three ribs broken and other injuries sustained. 

Plaintiff was an inexperienced man, having never before worked in a 
mine, was given no warning or instructions whatever of the dangers 
incident to his employment; was not instructed to brace the mine or fur- 
nished any bracing material with which to brace the mine. Defend- 
ant did not inspect the mine further than to look around, and said 
"it looked all right." 

The issues submitted to the jury and their answers thereto were as 
follo~vs : 

"1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in  the complaint ? Answer : Yes. 

2. Did the plaintiff, by his own negligence, contribute to his injury, 
as alleged in the answer 1 Answer : No. 

3. Did the plaintiff assume the risk of being injured in the way and 
manner he mas injured, as alleged in the anslier? Answer: S o .  

4. What damages, if any, is plaintiff entitled to recover of the de- 
fendant ? Ans~ver : $1,000." 

C. A. Cogburn and Robbins d Smathers for plaintiff. 
A l ley  & Alley for defendant. 

CLARKSON, J. At the close of plaintiff's evidence, defendant moved 
for judgment as in case of nonsuit. C. S., 567. The court belov denied 
the motion, and in this we think there was no error. 

We think there was sufficient evidence to be submitted to the jury. 
This action is siinilar to Buchanan v. F ~ ~ r n a c e  Co., 178 N. C., 652. 

I n  that case the whole subject is thoroughly discussed. See Street v .  
Coal Co., ante, 178. 
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Defendant relied on Mace v. Minmal Co., 169 N. C., 143. I n  that 
case the foreman, an experienced miner, was killed i n  a mine by 
falling rock and dirt. The workmen in  the mine were under his au- 
thority. The manner and method of doing the work was left to the 
foreman's judgment-he being in charge and had to use due care to 
make the place to work safe, as he went, for those under him. As i t  
were, under the circumstances, he made his own place t~ work. Heaton 
v. Murphy Coal & Iron Co., 191 N .  C., 835. We find in the record 

No error. 

STATE v. SAM WILSON, AARON GARDNER AXD JOHN COX. 

(Filed 16 January, 1929.) 

Appeal and Em-Exceptions-Neces~ity Therefor. 
Where no exceptive assignments of error are made in the lower court 

the alleged error will be considered on appeal. 

APPEAL by defendant, John Cox, from Nunn,  J., at August Term, 
1928, of PITT. 

Criminal prosecution tried upon an indictment charging the defend- 
ant with larceny of four bags of nitrate of soda, the property of one 
Hugh Stokes, and with receiving same knowing them to have been 
feloniously stolen or taken in  violation of C. S., 4250. 

Verdict : Guilty of receiving. 
Judgment: Three years on the roads. 
Defendant appeals, assigning errors. 

Attorney-General Brummitt  and Assistamt Attorney-Gcneral Ndsh for 
the State. 

Albion Dunn and P. B. Hines for defendant. 

PER CURIAN. Several irregularities are observable on the record, but 
the case contains no exceptive assignment of error of suilicient merit to 
warrant a new trial. The defendant was not represented by counsel in 
the court below. The verdict and judgment .will be upheld. 

No error. 
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J. A. WITHERS ET AL. V. BOARD O F  COUXTY COMMISSIONERS 
OF HARNETT COUPiTT ET a. 

(Filed 23 January, 1929.) 

1. Elections--Conduct of Elections-Secret BallotConstitutional Law. 
The provisions of Article VI,  section 6, of the State Constitution that  

all  elections by the people shall be by ballot and all elections by the 
General Assembly shall be viva voce implies that  in elections by the people 
the ballot shall be a secret one. 

2. Same-Ballot Boxes. 
By providing a ballot box for an election, with two separate slots in 

which the ballots are to  be deposited, each plainly marked so as  to indi- 
cate whether for or against the measure, in the presence of those favor- 
ing or opposing the measure, the secrecy of the ballot is  not maintained 
in accordance with the mandate of our State Constitution. Art. V I ,  sec. 6 ,  
though the box itself has no partition to separate the ballots which are  
commingled for the count. 

3. Sam-Rights of Voter. 
The privacy of voting a t  an election of the people is a personal privilege 

given to each voter. 

4. Same--Waiver of Right to Secret Ballot. 
A voter a t  a n  election does not waive his constitutional right to a secret 

ballot, Const., Art. VI, see. 6, by not protesting, unless he has been made 
aware of his rights under the facts and circumstances of the balloting. 

5. Same--Undue Influence-Intimidation. 
I t  is  not necessary to show undue influence or intimidation for the 

courts to declare an election void when the voters have been deprived of 
their right to  a secret ballot. Art. VI, see. 6. 

6. Appeal and Error-Review-Harmless Error. 
When on appeal the decision of the Supreme Court makes the action of 

the judge in granting a restraining order immaterial, it becomes unneces- 
sary for the court to  discuss error alleged in this respect. 

CIVIL ACTION, before Damieb, J., a t  August  Term,  1928, of HARNETT. 
T h e  plaintiffs a r e  taxpayers  a n d  residents of what  i s  known a s  H a r -  

net t  County School Distr ic t  No.  80, a n d  t h e  defendants a r e  t h e  du ly  
elected, qualified and  act ing Board  of County Commissioners of H a r n e t t  
County. 

A special school election was held f o r  t h e  purpose of levying a tax  i n  
said district.  T h e r e  were six hundred  and  fifteen registered voters, a n d  
of t h a t  number  three hundred a n d  sixty-one votes were cast in f a v o r  of 
local tax, a n d  eighty-three votes were cast against  local tax. A t  t h e  
hear ing  th ree  hundred  and  forty-two registered voters signed a n  affidavit 
to t h e  effect t h a t  a l l  ballots f o r  said election were cast freely, voluntarily, 
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and openly, and further, that all of said affiants were "thoroughly satis- 
fied with the manner in which said election was conducted." 

Thereupon, the following judgment was entered : 
"This cause being heard at  Smithfield, N. C., on 11 A4ixgust, 1928, and 

plaintiffs, for the purpose of this hearing, haring waived their objections 
other than that a ballot bos was held by the election ofleer, having two 
slots, one marked (For Special Tax' and one 'Against Special Tax,' and 
that no opportunity was offered voters to cast a vote in  any box except 
the one so marked, and the court finding as facts that such a box was so 
founded and used; and no other opportunity was offered voters to vote 
except them; and the court being of the opinion that said election is 
therefore void, i t  is ordered that the restraining order hei*etofore granted 
be continued to the hearing." 

From the foregoing judgment the defendants appeal. 

Hoyla (e. Hoyle for plaintiffs. 
I.  R .  Williams, N .  NcXoy Salmon and Charles Ross for defendants. 

BROGDEN, J. The question of law for decision is whether or not the 
ballot box provided for the election and the casting of v ~ t e s  therein was 
in  violation of the Constitution of North Carolina. 

The ballot box had no partition, and all votes, whether placed in the 
slot labeled "For Special Tax," or in the slot labeled "rigainst Special 
Tax," were therefore deposited in the same ballot box, and all said votes 
mere properly counted and canvassed. Article VI, section 6, of the Con- 
stitution of Xorth Carolina, provides that "all elections by the people 
shall be by ballot, and all elections by the General Assembly shall be 
viva voce." The overwhelming weight of judicial authority is to the 
effect that a vote by ballot implies a secret ballot. The general principle 
is thus stated in  20 C. J., p. 175: "The cor~stitutional provisions that 
all elections shall be 'by ballot' imply secrecy of roting, as distinguished 
from viva voce voting; and in some jurisdictions secrecy of the ballot is 
regarded as a rule of public policy that cannot be waived." 9 R. C. L., 
1046-47. 

This Court has adopted the prevailing construction of the constitu- 
tional provision in the case of Jenkins v. Board of Electi~ms, 180 N. C., 
169. That case involved the constitutionality of the absentee voters 
law. Brown, J., writing for the Court, said: "The plaintiff contends 
that the statute violates the provision of our Constitution which pro- 
vides that elections by the people shall be by ballot, arguing that this 
means a secret ballot in all elections. We admit that voting by ballot, 
as distinguished from viva voce voting, means a secret voting, and that 
the elector in casting his ballot has the right to put it in the box and to 
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refuse to disclose for whom he voted, and that he cannot be compelled to 
do so. But this privilege of voting a secret ballot has been held to be 
entirely a personal one. The provision has been generally adopted in  
this country for the protection of the voter, and for the preservation of 
his independence, in the exercise of this most important franchise." 
Boyer v. Taague, 106 N. C., 625, 11 S. E., 665. 

The South Carolina Court in  State e,c rel. Birchmore c. State Board 
of Canvassers, 78 S. E., 451, declared: "Therefore, if a general election 
is held &va voce or there are such other irregularities as practically 
amount to such voting, and the electors are deprived of their constitu- 
tional right to secrecy in  casting their ballots, the election is void." 

The registrar filed an affidavit containing the following paragraph: 
"That at  the said election there was a box prepared for the voters to 
cast their ballots in, and in the said box there were two openings, or 
slots, in the lid, one of which was designated as a place for those voting 
in favor of the proposition submitted to place their votes and the other 
for those against the proposition to place their ballots, but that all of 
the said ballots went into the same box; that this arrangement was not 
made for the purpose of trying to influence any one to vote otherwise 
than he or she would have and did vote, but for convenience of those 
who were making an effort to secure a majority of the votes for the 
election." This paragraph from the affida~~it discloses the purpose of 
providing two slots in the ballot box. Those who were interested in 
carrying the election for the special tax were desirous of knowing or 
ascertaining how strong the opposition was to the proposal, in order 
that they might send out for reinforcement if the fight became too hot 
or the result too doubtful. Undoubtedly, this was a laudable proposi- 
tion, and a worthy undertaking in  securing better school facilities for 
the community, but the constitutional provision was designed and in- 
tended to protect every voter, however humble or timid, from being 
compelled to run the gauntlet of publicity in expressing at  the polls his 
free and untrammeled judgment upon the question at issue. Further- 
more, the constitutional provision was intended and designed for -the 
protection of the voter himself in drawing about him, if he so desired, the 
impenetrable veil of secrecy. The franchise has been Ron at an enor- 
mous cost, and the exercise thereof should be free from every extraneous 
influence and impelled only by the best intelligence and best judgment of 
the individual who seeks in this manner to express his will upon the 
questions affecting his welfare. 

I n  the case at  bar there was no evidence of undue influence or intimi- 
dation, but there was a denial of that secrecy guaranteed by the Consti- 
tution, and the election ought not to stand. 
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The defendants, however, contend that all votes were counted irre- 
spective of the slot i n  which they were placed, and that, as no protest 
was made by any voter, the constitutional privilege wail thereby waived. 

Some of the courts hold that such waiver would be contrary to public 
policy, and moreover that a constitutional provision cannot be waived 
except by the voluntary act of the voter himself. However, before a 
voter can be charged with a waiver of his constitutional rights he must 
have full knowledge of those rights and of all the surrounding facts 
which will enable him to take effectual action to prote1:t himself. The 
record does not disclose that voters were advised that they could place 
their ballots in  either slot, or that there was no partit;on i n  the ballot 
box. When a voter went to the box to cast his ballot t1.e marking upon 
the box plainly indicated that if he desired his ballot to be counted for 
the proposal i t  should be placed in  one slot, and if he desired it to be 
cast against the proposal, i t  should be placed in  another slot. I n  the 
absence of such explanation and of such knowledge, we cannot hold that 
the principle of waiver or estoppel applies in this case. 

A question was raised as to the power of Judge Dmiels to issue a 
restraining order. We do not discuss this phase of the case because the 
conclusion which we have reached upon the question oS the validity of 
the election renders such discussion unnecessary. 

Affirmed. 

J. B. HAWKINS v. W. C. CARTER. 

(Filed 23 January, 1929.) 

1. Contracts-Rescission or Abandonment-Rescission for Fraud. 
Where a party enters into a contract to take over and complete the 

building of a highway, and upon setting about the completion of the high- 
way discovers fraud in the procurement of the contract :n misrepresenta- 
tions as to the conditions of the highway, etc., he must rescind the con- 
tract upon the discovery of the fraud, and he cannot pl'oceed under the 
contract and complete the highway and thereafter sue to rescind the con- 
tract for fraud in the procurement, and for  his damages. 

a. Election of Remedies-Contracts--Fraud. 
A party may not elect his remedy and sue upon a contract and there- 

after bring an action to rescind the contract for fraud in the procure- 
ment. 

APPEAL by defendant from Hardin.g, J., a.t . . . . . . . . . . . . . . . .  Term, 1928, of 
MECKLENBURQ. Reversed. 
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W. C. Carter, the defendant in  this action, brought an  action against 
J. B. Hawkins, the plaintiff in  this action, in Alamance County, N. C. 
The summons was issued on 29 January, 1927, and duly served 31 Janu- 
ary, 1927, and complaint was filed the same day. The action was for 
the recovery of $1,500, balance due on contract. The defendant in  that 
action denied owing the $1,500; set up a different agreement in regard 
to the same transaction. That i t  was a road contract on which $1,000 
was paid and the additional sum of $1,500 would be paid "if the de- 
fendant could make any reasonable profit on said contract. . . . 
When the building of said section of road was completed." That de- 
fendant completed the road, and not only made no profit, but lost a 
large sum of money. This action was pending in  Alamance County, 
N. C., on 8 November, 1927, when J. B. Hawkins instituted an action 
in the Superior Court of Mecklenburg County, N. C. The summons 
was duly served and complaint filed charging W. C. Carter with fraud 
growing out of the same transaction. This aspect will be considered in 
the opinion. Before the time to answer had expired, the defendant, 
W. C. Carter, filed a demurrer, which, by consent of the parties, was 
treated as a motion to dismiss, as follows: 

"For the reason that there is another action pending between the same 
parties for the same cause in  General County Court of Alamance County, 
a court with concurrent jurisdiction with the Superior Court." 

On the motion to dismiss W. C. Carter filed the record in  the action 
in Alamance County, showing the summons, when issued and served, 
complaint and answer, the pendency of the action. 

The court below rendered judgment overruling the motion to dismiss. 
The defendant excepted, assigned error and appealed to the Supreme 
Court. 

J .  D. XcCall  aind J .  F. Newell  for plaintiff. 
T .  C. Carter and McLendon & Hedrick for defendant. 

CLARKSON, J. May a defendant, who is sued on a contract, file an 
answer denying the contract as alleged, and set up a different version of 
the contract as a defense, and then while that action is pending maintain 
a separate action, in  a different county, against the plaintiff in  the first 
action as defendant, claiming damages for alleged fraud in the procure- 
ment of the contract, when he knew all the working conditions of the 
highway, and with this knowledge he did not rescind, but completed the 
contract? Under the facts and circumstances of this case, we think not. 

In  the Alamance County action J. B. Hamkins, defendant i n  that 
action, in his ansvi-er, says: H e  "agreed to take over the contract which 
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the plaintiff (Carter) had with the South Carolina State Highway 
Commission for the construction of a section of highway in  Florence 
County, South Carolina, and to pay the plaintiff the sum of $1,000 for 
said contract; and, further, if the de fenhn t  could make any reasonable 
profit on said contract, to pay t l ~ e  plaintiff an additions Z sum of $1,500 
when the building of said section of road was completed." I n  his com- 
plaint in  the case commenced by him in  Mecklenburg County, he alleges 
the contract to be as follows : "That relying upon the representations 
made to him by the defendant, the plaintiff did agree ',o take over the 
contract, and at  that time agreed that if the profit was in the work ccs 
represented by the defendant, that he would pay h i m  thc sum of $2,500; 
that relying upon said representations and acting upon same, the plain- 
tiff did pay the defendant the sum of $1,000 at the time he mad0 the 
agreement to take over the contract with the understanding with the 
defendant that the conditions surrounding the  work to 5e done were as 
he had represented." Other allegations, not material for the considera- 
tion of the case, were made and the prayer was for damages in the sum 
of $7,500. 

I n  the complaint in the action in  Mecklenburg County me do not think 
actionable fraud mill lie; the interesting questions presented do not 
arise on the record, as to election of remedies and actionible fraud after 
suit on contract. 

I n  Pollock on the Law of Torts (1923), (12 ed.), p. 233-4, the rule is 
well stated: "To create a right of action for deceit there must be a state- 
ment made by the defendant, or for which he is answerable as principal, 
and with regard to that statement all the following tonditions must 
occur: ( a )  I t  is untrue in fact. (b) The person nlaking; the statement, 
or the person responsible for it, either k n o ~ s  it to be t r w ,  or is culpably 
ignorant (that is, recklessly and coilsciously ignorant) whether it be 
true or not. (c) I t  is made to the intent that the plaintiff shall act upoil 
it, or in a manner apparently fitted to induce him to act upon it. (d )  
The plaintiff does act in reliance on the statement in the manner con- 
templated or manifestly probable, and thereby ~uffers demage." Corley 
v. Griggs, 192 N .  C., at p. 173; Stone v. ,lfilling Co., 192 N. C., 585. 

I n  Hoggard v. Brown, 192 N. C., at  p. 496, it is said: "It  is estab- 
lished law in this State that, in  pleading fraud, the facts constituting 
fraud must be clearly alleged in order that all the necessary elements may 
affirmatively appear. Nask v. Hospital Co., 180 N. C., 59; Lanier v. 
Lmmber Co., 177 N.  C., 200; Colt v .  Rimball, 190 N.  C., 169." 

The plaintiff in  the present action took over the highway and com- 
pleted it. He  became well aware of the conditions surrounding the 
work and undertook and completed i t  ~v i th  full knowledge. Based on 
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the knowledge acquired he did not rescind the contract, but completed 
the job. After seeing, he relied on his own judgment and cannot now 
be heard to complain of the alleged fraud. 

The principle is well settled in 9 R. C. L., at p. 965-6: "In accordance 
mith the principles governing election of remedies or remedial rights, if 
a person is entitled to rescind a contract on the ground of fraud he loses 
his right if, after knowledge of all the facts, he brings an action to 
enforce the contract; or, if, on the other hand, he sues to obtain a rescis- 
sion of the contract for the fraud, he cannot bring an action upon it as 
an existing obligation. This right to rescind a contract for fraud must 
be exercised immediately upon its discovery, and any delay in doing so 
or the continued employment, use and occupation of the property re- 
ceived under the contract mill be deemed an election to affirm it. But if 
the positions with respect to the fraud are not inconsistent, and the 
plaintiff has taken no advantage and caused no prejudice to the rights 
of the defendant through one action, he is not precluded thereby from 
choosing another form of remedy. So the mere filing of a complaint for 
rescission will not preclude an amendment of the complaint so as to 
demand damages on account of the same fraud. On the breach of a 
contract, an election to sue upon it or to rescind i t  waives the right to 
assert the respectively inconsistent rights of suing to obtain a rescission 
or to assert any claims arising on it. Nor can a party who has elected to 
sue upon a written contract as it is, and has been defeated, thereafter 
bring an action to reform the contract.'' 

I n  Patton v. Fibre Co., 194 N. C., at  p. 768, i t  is said: "It is well 
settled that one cannot secure redress for fraud where he acted in reli- 
ance upon his own knowledge or judgment based upon independent in- 
vestigation." 8. v. Mayer, ante, 454. 

Defendant in  the present action did not demur; to do so the pendency 
of the former action must appear on the face of the complaint. Allen c. 
SaZley, 179 N. C., 147. 

Grounds not appearing on the face of the complaint, the objection 
may be taken by answer. C. S., 517. Allen v. Salley, supra, at pp. 
150-1. The motion to dismiss was accompanied mith the record in the 
dlamance County action. We think i t  too technical to say that it was 
not sufficient. I t  was practically a plea by answer. I t  set up facts, the 
summons, complaint and answer in  the Alamance County action, and 
moved to dismiss. For the reasons given, the judgment below is 

Reversed. 
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STATE v. WILBUR JlcLEOD. 

(Filed 23 January, 1029.) 

1. Homicide - Evidence - Weight a n d  Sufficiency - Sonsui t  - Circum- 
stant ial  Evidence. 

Evidence tending to show that  the deceased was ravished by a person 
suffering from gonorrhea, and that she died from the assault and choking, 
with further evidence that  the defendant had the disease and that  his 
shoes fitted the tracks made a t  the time of the crime arcund the house of 
the deceased and a t  the place of the crime, is  sufficient, taken with other 
evidence of guilt, to be submitted to the jury and to sustain their verdict 
thereon of murder in the first degree. C. S., 4643. 

2. Criminal Law-Evidence-Circumstantial Evidence. 
Circumstantial evidence is a recognized and accepted instrumentality 

in the ascertainment of truth upon the trial of a criminal offense. 

8. Criminal Law-Trial-Nonsuit-Evidence. 
Upon motion to dismiss under C. S., 4643, i t  is required that the court 

ascertain merely whether there is  any suflicient evidence to  sustain the 
allegations of the indictment and not whether it be true nor whether the 
jury should believe it. 

4. Criminal Law-Evidence-Bloodhounds. 
The action of bloodhounds may be received in evidence only when i t  is 

properly shown that  they are  of pure blood, that they pclssess the powers 
of acute scent and discrimination between scents, that they have been 
accustomed and trained to pursue the human track;  that  they have been 
found by experience to be reliable in pursuit, and that in the particular 
case they followed the trail of the guilty party in such way a s  to afford 
substantial assurance, or permit a reasonable inference of identification, 
and where this last element is lacking the admission of evidence of their 
actions over defendant's objection is reversible error warranting a new 
trial. 

5. Criminal Law-Appeal a n d  Error-Revie\r-Harmless Error .  
Upon appeal the immateriality of error must clearly appear upon the 

face of the record for the Supreme Court to find it  harmless. 

BROGDEN, J., dissenting. 

APPEAL b y  defendant  f r o m  -4-unn, J., a t  M a y  Term,  1928, of LEE. 
Cr imina l  prosecution t r ied upon a n  indictment  i n  whi1:h i t  i s  charged 

t h a t  t h e  prisoner, Wi lbur  McLeod, did on  28 N a r c h ,  1928, unlawfully, 
wilfully a n d  feloniously of his  malice aforethought  ki l l  :md murder  one 
Rebecca Matthews. 

The evidence on behalf of t h e  S t a t e  tends to  show t h a t  i n  t h e  ea r ly  
morn ing  of 28 March ,  1928, about  2 a.m., Mrs.  Rebecca Mat thews  was 
found  dead i n  a field approximately t h i r t y  yards  f r o m  her  house. S h e  
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had been ravished by some one suffering from gonorrhea, such as the 
defendant had. Her death lvas caused by the assault, shock and choking. 
She was 77 years of age, and quite feeble. The prisoner's shoes fit the 
tracks seen near the house and leading from \\.here the body of the de- 
ceased was discovered. 

On this phase of the case E. L. Cobert, night policeman at Sanford, 
testified in part as follows: "I measured seven tracks on the ground 
where it left the house. I only measured three of the tracks across the 
field-ten altogether. I actually measured with a rule. Some of the 
tracks indicated the man was running, and some indicated that he was 
walking. Tracks where the toe made a deeper imprint and the distance 
between the tracks caused me to say he was running. I measured both 
the running and the walking tracks, and they measured identically the 
same. Two and a quarter inches from the heel to the half sole on one 
shoe and two inches from the heel to the half sole on the other shoe, and 
the measurement on the ground was identically the same as the measure- 
ment of the (prisoner's) shoes." 

Soon after i t  was known that the deceased had been murdered, Eng- 
lish bloodhounds ("Cockman" dogs), trained and accustomed to pursu- 
ing the human track, and found by experience reliable in  such pursuit, 
were put upon the track of the person who had apparently committed the 
homicide. 

W. C. York, owner of the dogs, testified, in substance, as follows : The 
doga followed the trail from the body of the deceased down by a fence, 
across a field into a patch of woods, then out of the woods over a fence 
into a little woods road, which led to the hard-surfaced road going to- 
wards Broadway. The dogs passed b y  the road wlzich runs from near a 
filling station across the railroad in  the direction of the defendant's h o w ,  
went down the railroad two or three miles, then left the railroad, circled 
back into the highway, and came to near the filling station where the 
road, previously crossed, branches off in the direction of defendant's 
home. No tracks could be seen here, but the dogs pulled to the right, 
crossed the railroad, came over a kind of hollow, branch or marsh, and 
stopped within twenty or thirty feet of William McLeod's house, where 
the defendant, his father and mother, and several small children were 
living. The dogs went no nearer; they saw the defendant when he 
came out of the house; they did not bay or indicate the defendant in 
any way. 

Q. "If you were to carry f l u r  dogs up to within twenty or thirty feet 
of anybody's house, and they were to stop and lay down, what indication 
would that be to you that they had tracked any certain person?" A. 
"None whatever." 
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Q. "Then if there were more than one person in the house of William 
McLeod on the night these dogs stopped in twenty or thirty feet, there 
was no indication from your dogs that they had tracked any particular 
person?" A. T o ,  sir." 

The prisoner moved to strike out the testimony of the witness Pork 
relative to the action of the bloodhounds. Overruled and exception. 

The defendant was carried down the road from his house and requested 
to place his shoes in two or three different tracks. The statement was 
made by some one that the shoes did not fit the tracks; whereupon the 
defendant was allowed to go back home. H e  was later arrested and 
charged with the murder of the deceased. 

Two other persons mere arrested as suspects, one affected with a 
venereal disease, the other not, but the shoes of neither fitted the tracks 
in question ; hence they were released. 

Motion by the prisoner for judgment as in case of nonwit. Overruled 
and exception. 

Verdict: Guilty of murder in the first degree. 
Sentence : Death by electrocution. 
The prisoner appeals, assigning errors. 

Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 

Young h Young for defendant. 

STACY, C. J., after stating the case: The prisoner stresfully contends 
that his motion for judgment of nonsuit, made first at the close of the 
State's evidence and renewed at the close of all the evidence, should have 
been allowed, but we are of opinion that the case is one cdling for a jury 
verdict. The motion to dismiss under C. S., 4643, requires that the 
court ascertain merely whether there is any evidence to wstain the alle- 
gations of the indictment, and not whether i t  be true or the jury should 
believe it. S. v. Lawrence, post, 562. 

True, the evidence is circumstantial, but circumstantial evidence is 
a recognized and accepted instrumentality in  the ascertainment of truth. 
8. v. Plyler, 153 N.  C., 630, 69 S. E., 269. 

Speaking to the subject in S. v. White, 80 N.  C., 462,  Merrimon, J., 
delivering the opinion of the Court, said: 

"It is well settled law that the court must decide what is evidence, and 
whether there is any evidence to be submitted to the jury, pertinent to an 
issue submitted to them. I t  is as well settlkd that if there is evidence to 
be submitted, the jury must determine its weight and effect. This, how- 
ever, does not imply that the court must submit a scintillacvery slight 
evidence; on the contrary, i t  must be such as, in  the jjldgment of the 
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court, would reasonably warrant the jury in finding a verdict upon the 
issue submitted, affirmatively or negatively, accordingly as they might 
view i t  in  one light or another, and give it more or less weight, or none 
at all. I n  a case like the present one, the evidence ought to be such as, 
if the whole were taken together and substantially as true, the jury 
might reasonably find the defendant guilty. 

"A single isolated fact or circumstance might be no evidence, not even 
a scintilla; two, three or more, taken together, might not make evidence 
in the eye of the law, but a multitude of slight facts and circumstances, 
taken together as true, might become (make) evidence that would war- 
rant a jury in finding a verdict of guilty in cases of the most serious 
moment. The court must be the judge as to when such a combination of 
facts and circumstances reveal the dignity of evidence, and it must judge 
of the pertinency and relevancy of the facts and circumstances going to 
make up such evidence. The court cannot, however, decide that they 
are true or false; this is for the jury; but it must decide that, all together, 
they make some evidence, to be submitted to the jury; and they must be 
such, in a case like the present, as would, if the jury believed the same, 
reasonably warrant them in finding a verdict of guilty," citing as au- 
thority for the position Cobb v. Foyalman, 23 N.  C., 440; $9. z3. Vinson, 
63 N.  C., 335; Wif t kowsky  v. Wasson, 71  N .  C., 451; S. v. Massey, 86 
N.  C., 658; I m p .  Co. v. Munson, 14 Wall., 442; Pleasants v. Fonts, 22 
Wall., 120. 

Applying this principle to the present case, we think the incriminat- 
ing evidence, taken in its totality, is sufficient to be submitted to the jury, 
but, of course, me express no opinion as to its weight. S. v. Young ,  187 
N. C., 698, 122 S. E., 667, and cases cited. 

We are disposed to agree with the prisoner, however, in  his insistence 
that the evidence of W. C. York, relative to the action of the blood- 
hounds, should have been excluded from the jury's consideration. S. v. 
A-orman, 153 N .  C., 591, 68 S. E., 917. 

I t  is fully recognized in  this jurisdiction that the action of b lod-  
hounds may be received in evidence when i t  is properly shown: (1) that 
they are of pure blood, and of a stock characterized by acuteness of 
scent and power of discrimination; (2)  that they possess these qualities, 
and have been accustomed and trained to pursue the human track; (3 )  
that they have been found by experience reliable in such pursuit; (4)  
and that in the particular case they were put on the trail of the guilty 
party, which was pursued and followed under such circumstances and in 
such way as to afford substantial assurance, or permit a reasonable infer- 
ence, of identification. S. v. McIver,  176 N .  C., 718, 96 S. E., 902; 
S.  v. Wiggins, 171 N. C., 813, 89 S. E., 58; S. v .  Spivey,  151 n'. C., 676, 

25-196 
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65 S. E., 995; S. v. Freeman, 146 N. C., 615, 60 S. E., 986; 8. v. Hunter, 
143 N.  C., 607, 56 S. E., 547; S. v. Moore, 129 N .  C., 434, 39 S. E., 626. 

The incompetency of the evidence in the instant case lies in the fact 
that the action of the bloodhounds was such as to afford no reasonable 
inference of the identity of the prisoner as the guilty party. 

Nor can we safely say that this evidence is so palpal~ly weak and un- 
certain as to render its admission harmless. There is no telling how far  
the prisoner's case mas affected by it. "When there is error, its i m m  
tekality must clearly appear on the face of the record in  order to war- 
rant this Court in  treating it as surplusage." Pearson, C'. J., in McLenan 
v. Chisholm, 64 N.  C., 324. 

For error, as indicated, a new trial must be awarc.ed; and it is so 
ordered. 

New trial. 

BROQDEN, J., dissenting: I n  cases in  which the Statt: relies upon cir- 
cumstantial eridence alone for conviction the facts es:ablished or pro- 
duced at  the trial must be of such nature and so related to each other as 
to point unerringly to the defendant's guilt and exclude every rational 
hypothesis of innocence. S. z'. Goodson, 107 N.  C., 708; S. v. Wilcox, 
132 N. C., 1139; S. v. Meltoa, 187 N.  C., 481. The incriminating evi- 
dence in the case a t  bar is vague, uncertain and inconclusive as to the 
vital fact of guilt. Therefore, they are insufficient, under the law, to 
warrant a verdict of guilty, and, in my judgment the t-ial judge should 
have nonsuited the case. 8. v. Montague, 195 N .  C., 20. 

I .  &I. WELCH AKD WIGGINS & AMMONS v. SUN UR'1)ERWRITERS 
INSURANCE COMPANY. 

(Filed 23 January, 1929.) 

1. Appeal and Error-Review-Harmless Error. 
Where the verdict of the jury is that one of the plaintiffs recover noth- 

ing in his action, the defendant's assignment of error in the refusal of the 
trial court to grant a nonsuit in respect to him need not be considered on 
appeal. 

2. InsuranceForfeiture of Policy for Breach of Promimry Warranty, 
Covenant, or Condition Subsequent-Matters Relating to Property 
Insured. 

Where the insured violates certain material stipulations and covenants 
contained in the policy of insurance, and there is a provision in the policy 
that such violation shall render it null and void, the insured is not entitled 
to recover thereon. 
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3. Insurance--Rights of Parties Under Loss Payable Clause. 
A person, firm, or corporation named in a n  ordinary loss payable clause 

in a policy of fire insurance is merely a n  appointee with only the right to 
receive the whole or part of the money to which the insured is  entitled, 
and where the insured may not recover on the policy by reason of his 
having violated certain stipulations and covenants therein, the persons 
named in the ordinary loss payable clause a re  not entitled to recover, and 
when these facts a r e  established the insurer's motion as  of nonsuit should 
be allowed. The distinction between the ordinary loss payable clause and 
the Kew York or Kew Jersey standard mortgage clause pointed out by 
CONNOR, J. 

4. Reformation of Instruments--Grounds F o r  Remedy-Contracts. 
Reformation of an executed contract may be had only for mutual mis- 

take, or for mistake on one side and fraud on the other. 

5. InsuranceContract-Reformation-Fraud-Duty to Read  Policy. 
The rule of law governing reformation of executed contracts applies to 

insurance policies, and where the evidence shows that the plaintiff 
accepted the policy of insurance as  issued and that  he was able to read 
and had full opportunity to read the policy, and the language of the policy 
is clear and unambiguous, he is not entitled to  reformation of the policy 
for mistake and fraud. 

6. I n s u r a n c e A c t i o n s  o n  Policies--Election of Remedies. 
Where the plaintiff sues on a policy of fire insurance he has made his 

election, and lie may mot thereafter seek reformation of the policy on the 
ground of mistake and fraud. 

APPEAL b y  defendant f r o m  Xarwood, Special Judge, a t  J u n e  Term,  
1928, of GRAHAN. Reversed. 

Action on  a policy of insurance issued by  defendant, on  4 August,  
1924, insur ing  plaintiff, I. M. Welch, against loss o r  damage by  fire on 
cer tain property described therein. T h e  policy as  issued contains a 
clause i n  words a s  follows : 

"I t  is  agreed t h a t  a n y  loss o r  damage  t h a t  m a y  be ascertained, and  
proven to be d u e  t h e  assured under  this  policy shal l  be held payable to  
Wiggins &. Ammons, Robbinsville, N. C., as  the i r  interest m a y  appear ,  
subject, nevertheless to al l  conditions of t h e  policy." 

T h e  property covered by  said policy was destroyed b y  fire on  15 No-  
vember, 1 9 2 G b e f o r e  the expirat ion of t h e  policy, according to its terms. 
A t  the  date  of said fire Wiggins &. Ammons  were creditors of I. M. 
Welch, holding a mortgage on the  property destroyed by  the  fire, by  
which a p a r t  of the i r  debt was  secured; the  remainder  of said debt was 
i n  the  f o r m  of a book account f o r  goods a n d  merchandise sold a n d  d e  
livered, a n d  was not secured b y  mortgage or  otherwise. 

T h i s  action to recover on  t h e  policy f o r  t h e  loss sustained b y  plaintiff,  
resulting f r o m  t h e  said fire, was begun on  23 J u n e ,  1925. T h e  cause of 
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action alleged in  the original complaint, filed on 9 October, 1925, was 
founded on the policy as issued by defendant and accepted by plaintiffs. 
There was no allegation in  said complaint that said policy was not in 
accordance xvith the application of plaintiffs for same. 

Defendant denied liability on the policy, alleging that same had 
become null and void, according to its terms, by reason of the violation 
of certain stipulations and covenants contained therem. On 6 June, 
1927, an amended complaint mas filed by plaintiffs, with the leave of the 
court, containing allegations upon which plaintiffs prsyed for a refor- 
mation of the policy, with respect to the clause contained therein, upon 
which plaintiffs, Wiggins & Ammons, rely for their right to maintain 
this action. I n  its answer to the amended complaint defendant denied 
the said allegations, and in addition to the defenses set up in its answer 
to the original complaint relied upon a provision in the policy in  words 
as follows : 

"No suit or action on this policy, for the recovery of any claim, shall 
be sustainable in  any court of law or equity, unless the insured shall 
have complied with all the requirements of this policy, nor unless com- 
menced within twelve months next after the fire." 

From judgment on the verdict that plaintiff, I. 11 Welch, recover 
nothing, and that plaintiffs, Wiggins & Ammons, recover the sum of 
$642 of the defendant in this action, defendant appealec to the Supreme 
Court. 

R. L. Phillips f o r  plaintiffs. 
R. R. Williams f o r  defendant. 

COXNOR, J. The plaintiff, I. M. Welch, has not appealed from the 
judgment rendered on the verdict at  the trial of this action in the Su- 
perior Court. The jury found, in accordance with all the evidence, and 
under the instructions to which there were no exceptior~s, that he is not 
entitled to recover upon the policy on which this action was brought. 
Judgment was rendered accordingly that he recover nothing of the de- 
fendant in this action. All the evidence tended to show that after the 
issuance of the policy and before the fire which destroyed the property 
insured thereby, the said plaintiff violated certain stipulations and cove- 
nants contained in the policy. I t  is expressly provided therein that in 
the event of such violations, the policy should become null and void, and 
that defendant should not be liable thereunder. I n  view of the verdict 
and judgment, defendant's exception to the refusal of the court to allow 
its motion for judgment as of nonsuit, at  the close of the evidence, as to 
the plaintiff, I. M. Welch, need not be considered on this appeal. At the 
date of the fire, to wit, 15 November, 1924, the policy was null and 
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void as to the plaintiff, I. I f .  Welch, and defendant is not liable to him 
in any sum, by reason of the issuance of the policy. Smi th  v. Insurance 
Co., 193 N .  C., 446, 139 S. E., 310. 

,4s defendant is not liable under the policy to plaintiff, I. M. Welch, 
the insured, it must follow that i t  is not liable to plaintiffs, Wiggins & 
Ammons, under the loss payable clause contained in  the policy as issued 
by defendant and accepted by plaintiffs. This loss payable clause is not 
the New York or New Jersey standard mortgage clause, and defendant 
is not liable to plaintiffs, Wiggins 8: Ammons, under this clause, for the 
reason that they are simply appointees to whom any loss that may be 
due to the insured, is payable. As defendant is not liable to the insured 
under the policy, which has been rendered null and void as to him, it is 
not liable to Wiggins Bs Ammons. They cannot recover upon the policy 
as issued by defendant and accepted by the plaintiffs. Roper v. Insur- 
anc0 Co., 161 N. C., 151, 76 S. E., 869. A person, firm or corporation 
named in  an ordinary loss payable clause contained in a policy of fire 
insurance is merely an appointee, whose rights under the policy are not 
independent of the rights of the insured. Such appointee has merely the 
right to receive the whole or part of the money to vhich the insured is 
entitled. I f  for any reason the insured cannot recover on the policy, the 
appointee under the loss payable clause has no right of action against the 
insurer. Everhart v. Ins. Co., 194 N.  C., 494. The distinction between 
an ordinary loss payable clause, and the New York or New Jersey stand- 
ard mortgage clause is well settled. Bank v. Assurance Co., 188 N.  C., 
747, 125 S. E., 631; Roper v. Insurance Co., supra. 

Plaintiffs, Wiggins 6: Ammons, evidently apprehending that the 
policy on which the action was brought, and as issued by defendant and 
accepted by them, would be declared null and void, as to the insured, and 
therefore as to them, because of the violation by the insured of its terms, 
on 6 June, 1927, by leave of court, filed an amended complaint, contain- 
ing allegations upon which they prayed for a reformation of the policy, 
with respect to its provisions affecting their right to recover of defend- 
ant. Defendant's contention, that conceding that the allegations in  the 
amended complaint were sufficient to support the prayer for the reforma- 
tion of the policy, there was no evidence tending to show facts upon 
which the policy could be reformed by the court, in the exercise of its 
equitable jurisdiction, must be sustained. There was no evidence tending 
to show that the loss payable clause was attached to and made a part of 
the policy, instead of a Kew York or New Jersey standard mortgage 
clause, by reason of fraud on the part of the agent of defendant, or by 
reason of a mutual mistake of the parties. I t  is well settled that refor- 
mation of an executed contract may be had only for mutual mistake, or 
mistake on one side and fraud on the other. This principle is applicable 
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to policies of insurance. Bri t ton v. Insurance Co., 16; N. C., 149, 80 
S. E., 1072. I n  the opinion in  that case, Brown, J., s a p  : 

"But the reformation is subject to the same rules of l iw  as applied to 
all other instruments in writing. I t  must be alleged and proven that the 
instrument sought to be corrected failed to express the real agreement 
or transaction because of mistake common to both par ti:^, or because of 
mistake of one party and fraud or inequitable conduct cf the other." 

All the evidence upon the trial of this action showell that plaintiffs 
accepted the policy as issued by defendant; that they were able to read, 
and had full opportunity to read the policy, which was in their posses- 
sion from the date of its issuance to the date of the fire. The language 
of the loss payable clause, contained in the policy, is clear and unam- 
biguous. Plaintiffs, i n  their original complaint, founded their cause of 
action upon the policy as issued by defendant. They thereby elected to 
rely upon said policy for their recovery in  this action. 

There was error in the refusal of defendant's motion for judgment as 
of nonsuit, as against all the plaintiffs. Whether a new cause of action 
was alleged in  the amended complaint, which could not be maintained 
because more than twelve months had elapsed from the date of the fire 
to the filing of the amended complaint, need not be decided upon this 
record. Upon all the evidence, plaintiffs were not entit1:d to the equita- 
ble remedy of reformation of the policy. Without a reformation, we 
think i t  clear that they cannot recover on the policy. 

For  error in the refusal of the motion for judgment :is of nonsuit, at  
the close of all the evidence, the judgment is 

Reversed. 

C. TENNANT JOHNSON v. CITY OF ASHEVTLLE, J .  H. ALLPORT, DOING 
BUSINEES AS ALLPORT CONSTRUCTION COMPAKY, ASD PERRY M. 
ALEXANDER, INC. 

(Filed 23 January, 1929.) 

1. Tort-oint Tort-Feasors-Right of Contribution. 
Where one joint tort-feasor is only passively negligeni;, while the other 

is guilty of positive acts and actual negligence, directly causing the injury 
in suit, both are liable to the injured party, but the former is entitled to 
recover indemnity against the latter. 

2. Sam-Municipal Corporations-Issues. 
Where a municipal corporation makes a contract for municipal con- 

struction, and the party contracting to do the work makes an agreement 
with a third party to do the work, and in the course of construction the 
plaintiff's property is negligently damaged by blasting: Held, all three 



N. C.] FALL TERM, 1928. 

parties are joint tort-fcwors and liable to the injured person, but the 
municipal corporation is entitled to have the issue, tendered by it, of 
primary and secondary liability as between it and the original contractor 
considered and determined according to lam. 

CIVIL ACTION, before Sink, Special Judge, at  March Term, 1928, of 
BUKCOMBE. 

The evidence tended to show that on or about 23 September, 1926, the 
defendant, Allport Construction Company, made an offer to the City of 
Asheville to do the excavation for the new McCormick football stadium 
at certain unit prices therein specified. Thereafter, on 27 September, 
1926, the City of Asheville, through its mayor, accepted the offer of 
Allport Construction Company in  the following language: "This is to 
confirm the contract with you and accept your offer at  the above price." 
Thereafter, Allport Construction Company made an agreement with 
Perry M. Alexander to do the work called for in  the contract. Alexander 
proceeded with the work, and in  the performance thereof heavy blasting 
became necessary. On or about 22 October, 1926, a heavy blast was set 
off, and plaintiff testified: "As I got to the door the blast went off and 
knocked the windows out of this bedroom and glass practically all over 
the room. . . . I t  felt like the house was going to crumble and fall 
down on me. I think if I could have prayed I would have prayed right 
then. . . . The blast knocked out the windows in the bedroom and 
did a great deal of damage to the room and the gutters. There were 
blasts set off after that time. . . . The next blast which did real 
damage was on or about 25 January, 1927. The whole heavens there 
was just as black as could be, and there was an awful roar, of course, and 
when I looked around I saw this condition of my house. I t  just almost 
demolished it. I t  practically tore it all to pieces. At the end of the 
house here there is a big hole sunk right there in the brick. . . . 
There were big holes in the roof of the house. I t  had to be practically 
recovered." 

The evidence further tended to show that all estimates were made pay- 
able to the Allport Construction Company. The city had an engineer 
upon the work to see that i t  was properly done. The football stadium 
was being constructed for the City of Asheville. There was further evi- 
dence from Mr. George Pennell that the defendant, Allport, trading as 
Allport Construction Company, had stated to him, "Mr. Alexander is 
not a subcontractor, . . . and he had just been employed by me to 
do this work at  a contract price." There mas other evidence to the same 
effect upon this point. 

The following issues were submitted : 
"1. Was plaintiff's property damaged by blasting negligently con- 

ducted, as alleged in the complaint? 
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2. What damage, if any, did the plaintiff sustain because of said 
blasting, as alleged in  the complaint? 

3. Was the said work by its nature inherently dangerous? 
4. Was Perry M. Alexander an independent contractor, as alleged? 
5. Was the defendant Alexander in charge of the work at  the time of 

the injury? 
6. From which of the defendants is the plaintiff entitled to recover 

the said damages ? 
7. Between the defendants, Perry M. Alexander and J. Hobart All- 

port and City of Asheville, is the defendant Perry M Alexander pri- 
marily liable and the other defendants secondarily liable 1" 

The record shows the following: '(During the progress of the trial, it 
was agreed by all the parties, plaintiff and defendante, that the jury 
should answer the first issue "yes," and the second issue $4,200, and that 
the jury need not answer the other issues, but that the c~mr t  should hear 
all the facts and evidence, and answer issues 3 ,4 ,  5, 6 anti 7, and that the 
answer so made by the court, together with the answer to issues 1 and 
2, should constitute the verdict in  this cause. This agreement and con- 
sent were made subject to any and all exceptions and ob.ections made by 
the parties as to evidence, the refusal and special instructions requested, 
and the refusal of the court to adopt and submit issues tendered by the 
parties, or any of them; and generally any and all exceptions to which 
each or any party might be entitled in  a regular jury trial. The court 
answered the third issue "yes"; the fourth issue "yes"; the fifth issue 
"yes"; the sixth issue "all three"; the seventh issue "yes," 

Thereupon, judgment was signed in  favor of the plair tiff. Said judg- 
ment contained the following clause : "It is further ordered and adjudged 
that, as between the defendants in  this cause, the defendant, Perry 51. 
Alexander, is primarily liable for the amount of said judgment, and 
that the defendants, J. Hobart Allport, and the City of Asheville, are 
secondarily liable therefor; and that the said defendant, J. Hobart All- 
port and the City of Asheville have and recover of thl? said Perry N. 
Alexander such amount of said judgment as the said defendants, J. 
Hobart Allport, and the City of Asheville, or either c,f them, may be 
required to pay of the said judgment." 

The defendant, City of Asheville, tendered the following issue: "Be- 
tween the defendants, City of Asheville, and J. H. Allport, is the de- 
fendant, J. H. Allport, liable, and the defendant, City of Asheville, 
secondarily liable 2'' 

The trial judge declined to consider this issue. 
The City of Asheville perfected its appeal, and the other defendants 

did not. 
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Wells, Blaclcstock & Taylor for plaintif. 
Jlarlc W .  Brown for defendant. 
George Pennell and R. R. Williams for City of Asheville. 

BROGDEN, J. Under what circumstances may one joint tort-feuor 
recover indemnity from another joint tort-femor? 

The identical question is discussed in  the case of Taylor v. C'onstruction 
Co., 195 K. C., 30, 141 S. E., 492. The principle of liability was thus de- 
clared: "Where one of them is only passively negligent, but is exposed to 
liability through the positive acts and actual negligence of the other, tho 
parties are not in equal fault as to each other, though both are equally 
liable to the injured person. . . . The further general principle is 
announced, however, in many cases, that where one does the act which 
produces the injury, and the other does not join in the act, but is thereby 
exposed to liability and suffers damage, the latter may recover against 
the principal delinquent, and the law will inquire into the real delin- 
quency, and place the ultimate liability upon him whose fault was the 
primary cause of the injury." Gregg v. Wilmington, 155 N. C., 15, 
70 S. E., 1070; Commissioners c. Indemnity Co., 155 N. C., 219, 71 
S. E., 214; Doles v. R. R., 160 N. C., 318, 75 S. E., 722; Bowman v. 
Greensboro, 190 N .  C., 611, 130 S. E., 502. 

The principles of liability declared in  the cases mentioned, entitled 
the City of Asheville to have the issue tendered by i t  considered and de- 
termined according to law. 

Partial  new trial. 

(Filed 23 January, 1929.) 

Pleadings-Demurre~Cause of Action-Criminal Conspiracy-Perjury. 
Where the complaint contains allegations of criminal conspiracy, fraud, 

subornation of witnesses. suppression of evidence, and jury attaint, the 
cause of action stated is more than the procurement of a rerdict by means 
of false testimony or the subornation of perjury, and the action should 
not be dismissed because the complaint failed to allege that the witness, 
upon whose testimony the rerdict in question was rendered, has been con- 
victed of perjury or that the falsity of the evidence has been established 
by writing or unimpeachable record. and a demurrer thereto on the 
ground that a cause of action is not stated is bad. 

APPEAL by plaintiff from Sink,  Special Judge, at September Special 
Term, 1928, of Macox. 

Civil action to vacate judgment and to restrain its enforcement or to 
stop levy of execution. 
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A demurrer ore t enus  was interposed upon the ground that the com- 
plaint does not state facts sufficient to constitute a clause of action 
against the defendants or any of them. 

The material allegations of the complaint, so far as essential to a 
proper understanding of the legal question 'involved, may be abridged 
and stated as follows : 

1. That on 28 June, 1926, Perry Hyatt, now deceasl.d, instituted a 
civil action for damages in the Superior Court of Nacon County against 
the plaintiff in  the present suit, alleging crim. con. and alienation of 
his wife's affections, which said action was success full:^ prosecuted to 
judgment and affirmed on appeal. Hyatt v. N c C o y ,  194 K. C., 760, 140 
S. E.. 807. 

2. That said action was brought as the result of a criminal conspiracy 
on the part of Perry Hyatt and the defendants in the instant case, other 
than Caroline Hyatt and C. L. Ingram, the gravamen of the complaint 
being that said defendants wrongfully, unlawfully and cc~rruptly formed 
a conspiracy to cheat, defraud and swindle the plaintiff 11y entering into 
fraudulent and collusive agreements among themselves, and especially 
between the said Perry Hyatt, now deceased, and his wife, Anna Hyatt, 
who by creating false and feigned situations--pretending to be estranged, 
living separate and apart in  appearance only, were able t2 use the courts 
as an instrument of their own schemes and deceitful purposes, by sup- 
pressing and withholding the truth and by the use of false, perjured 
and manufactured testimony. 

3. That in order to carry out said unlawful conspiracy, it was agreed 
by and between Perry Hyatt and his wife that they would ostensibly live 
separate and apart-when in reality no actual separatiou existed-until 
each could bring a suit against W. L. McCoy-one on the part of the 
husband for cm'm. con., etc., and the other by the wife for seduction and 
debauchery, the latter being dismissed and affirmed on arpeal. Hyatt v. 
McCoy, 194 N. C., 25, 138 S. E., 405. 

4. That Perry Hyatt  and Anna Hyatt  were the principal witnesses at  
the trial above mentioned and falsely testified to the allegations of the 
complaint, knowing full well that they were not true. 

5. That in carrying out said false and fraudulent scheme and con- 
spiracy, the said Perry Hyatt  and wife, Anna Hyatt, vert? aided, assisted 
and abetted by the other defendants, save and except Caroline Hyatt  and 
C. L. Ingram. 

6 .  That at  the trial of said cause some of the defendants, brothers of 
the said Perry Hyatt, so threatened and terrorized three or four of the 
defendant's witnesses as to cause them to absent themuelves from the 
court. 
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7. That some of the defendants talked with a number of prospective 
jurors and arranged with them to render a verdict in  favor of Perry 
Hyatt, and caused and procured certain of the jurors, so tampered with 
and debauched, to be chosen as jurors at the trial. 

S. That in  consequence of said conspiracy and unlawful conduct on 
the part of the defendants, other than Caroline Hyatt  and C. L. Ingram, 
a verdict mas rendered in said action against W. L. McCoy in the total 
sum of $12,000. 

From a judgment sustaining the demurrer and dismissing the action- 
counsel agreeing that no execution should be issued on the judgment 
assailed until the matter could be heard on appeal-the plaintiff appeals, 
assigning error. 

;lf oody & X o o d y  and Edwards Ts Leatherwood for plaintiff 
Bryson (e. Bryson and Geo. EI. Pat ton  for defendanfs. 

STACY, C. J., after stating the case: The demurrer was sustained and 
the action dismissed because it is not alleged that the witness, upon whose 
testimony the rerdict in question mas rendered, has been convicted of 
perjury, or that the falsity of the eridence has been established by writ- 
ing or unimpeachable record, and the decision in Kinsland v. Adams,  
172 N .  C., 765, 90 S. E., 899, is cited as authority for the position, as 
well as Jfoore v. GulZey, 144 N. C., 81, 56 S. E., 681. 

The complaint, as we understand it ,  alleges much more than the pro- 
curement of a verdict bv means of false &stimonv or the suborna&on 
of perjury. I t  contains allegations of criminal conspiracy, fraud, sub- 
ornation of witnesses, suppression of evidence, and jury attaint. This 
brings the case within the doctrine announced in Stockton, v. Briggs, 58 
S. C., 314, to the effect, that "If a party obtains a judgment at law by 
fraud, as by subornation of perjury, or the like foul means, equity will 
give relief-not by taking possession of the case, going into the trial of 
legal rights and granting a perpetual injunction, but by acting in aid 
of the common law and decreeing that the party shall consent to set - .  

the judgment and verdict aside an> have a new trial at law, and in  the 
meantime, as ancillary to this relief, an injunction mill be granted." To 
like effect are the decisions in Peagrann v. King,  9 N. C., 295 and 605; 
Burgess v. Lovengood, 55 N. C., 457, and Scales v. T m t  Co., 195 3. C., 
7 7 2 .  143 S. E., 868. 

We are not now concerned with the admissibility of evidence or the 
question as to whether the plaintiff can make good his allegations by 
competent proof, but, deeming the facts set out in  the complaint to be 
true, the accepted rule when the sufficiency of a pleading is challenged 
by demurrer, we think a cause of act'ion has been stated. 

Reversed. 



556 I N  T H E  SUPREME COURT. [ I96  

J .  E. HONEPCUTT, ADMIXISTRATOR OF THE ESTATE OF JOSEI?H H. OVERBY, 
DECEASED, V. CHEROKEE BRICK COMPASY. 

(Filed 23 January, 1929.) 

Master and Servant-Liability of Master for Injuries to Servant-Photo- 
graphs as Evidence of Master's Negligence. 

The admission of photographs of the machine upon which it is alleged 
the plaintiff's intestate was killed, should be confined fcr the purpose of 
allowing witnesses to explain their testimony in respect thereto, and the 
admission of such photographs as substantive evidence of the mastes's 
failure to supply his servant safe tools and appIiances is reversible error. 

CIVIL ACTION, before Harding, J., at May Special Term, 1928, of 
MECKLENBURQ. 

The plaintiff is the duly qualified administrator O F  the estate of 
Jos. H. Overby. 

The evidence tended to show that Jos. H. Overby was employed by 
the defendant at  its brick plant as a brick burner, and that in the line of 
his duty he operated the brick machine. "When working at  the mill he 
would eithek pull the clay up in  the mill at this particular machine or 
run what they call the mud machine. The man who operated this par- 
ticular machine would oil it when operating it. Whoever operated it 
kept i t  oiled. On the day of his death Jos. H. Overby was found in  the 
gear wheels of the mud machine. His  clothes were torn practically all 
off and he was practically torn in  two. . . . Thew was no guard 
over the gear at  the time. One could have been placed over it." 

There was no evidence tending to show how plaintifl"~ intestate was 
killed, but the plaintiff introduced in  evidence paragraph (a )  of the 
further answer and defense, which is as follows: "That deceased was so 
injured as a result of his oiling or undertaking to oi'. certain of the 
machinery in defendant's plant, and while the same was in  motion." 

Issues of negligence, contributory negligence and darnages were sub- 
mitted to the jury and answered in  favor of plaintiff. 

The jury awarded damages in thesum of $20,000. 
From judgment upon the verdict the defendant appeded. 

Plummer Stewart for Hamilton C. Jones (James A. Lwlchart Estate), 
for plaintif. 

Robert Ruark,  Ruark & Fletcher, J .  W .  Bailey and J .  F. Flowers for 
defendant. 

BROQDEN, J. Certain photographs of the machine, upon which it was 
alleged the deceased was killed, and the surroundings and attachments 
thereof were offered in evidence. There was evidence tending to show 
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that these photographs correctly represented the machine and the sur- 
roundings, and they were received in evidence generally and as substan- 
tive evidence, over the objection of defendant. 

The courts are not in accord upon the question of the admissibility of 
photographs. I n  this State photographs, taken two years or more after 
an injury, and where there was evidence of changes in the situation, 
were held inadmissible either as substantive evidence or otherwise. 
Humpton v. R. R., 120 K. C., 534, 27 S. E., 96. 

Thereafter, in Pickeft v. R. R., 133 N. C., 149, 69 S. E., 8, the rule 
with respect to the competency of photographs was thus expressed by 
Walker, J.: "The court, over defendant's objection, permitted these 
photographs to be used for the purpose of enabling a witness to explain 
his testimony a s  to what effect the diversion of the water had upon the 
land. Preliminary  roof was heard as to the correctness of the photo- " A 

graphs and as to the time and manner in which they were made. There 
was no error in admitting them for the purpose indicated." 

Again, in S. v. Jones, 175 N.  C., 709, 95 S. E., 576, the Court said: 
"The exceptions as to the use of the photograph for the purpose of allow- 
ing one of the witnesses to illustrate or explain his testimony is not well 
taken. The witness was endeavoring to show how the parts of the dis- 
tillery which were found in the house might be assembled so as to make 
a complete apparatus for manufacturing liquor. H e  could use a dia- 
gram for the purpose, and why not a photograph? The trial judge 
excluded i t  for any other purpose, and distinctly charged the jury to 
disregard it, except for the indicated purpose and not to use it as sub- 
stantive testimony." 

I n  Elliott v. Power Co., 190 N.  C., 62, 128 S. E., 730, Vars~r ,  J., 
writing the opinion, said: "All of these pictures were used to explain the 
witnesses' testimony to the jury. It was not error for the court to allow 
the jury to consider the pictures for this purpose and to give them such 
weight, if any, as the jury may find they are entitled in explaining the 
testimony. The charge shows plainly that the court was careful to apply 
this rule to use of the pictures offered by either side, and when the 
charge is considered contextually, it appears the court was cautioning 
the jury not to consider pictures not in evidence." 

The principles announced in the foregoing decisions have been con- 
sistently recognized and applied. Hoyle v. Hickory, 167 N. C., 619, 83 
S. E., 738; S. v. Xee, 186 N.  C., 473, 119 S. E., 893; S. v. Xitchem, 188 
N.  C., 608, 125 S. E., 190; S. v. Llfatfkews, 191 N.  C., 378, 131 S. E., 
743; Kepley v. Kirk, 191 N.  C., 690, 132 S. E., 788. 

Applying the rules established by our decisions, we conclude, and so 
hold that the admission of the photographs as substantive evidence con- 
stituted error. 

New trial. 
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(Filed 23 January, 1920.) 

1. Pleadings-Issues, Proof, and Variance--Variance 13etween Allega- 
tions and Proof-Nonsuit. 

A complaint proceeding upon one theory will not authorize a recovery 
upon another and entirely distinct and independent theory, and where the 
allegations of the complaint state one cause of action and the evidence is 
to matters not alleged, and on another cause of action, ,I judgment as of 
nonsuit is properly granted. 

2. Replevin - Pleading and Evidence - Burden of Proof - Claim and 
Delivery. 

In claim and delivery proceedings the burden is on the plaintiff to 
establish a cause of action. C. S., 831. 

CIVIL ACTIOS, before XacRae,  Special Judge, a t  Special Ju ly  Term, 
1028, of GRAHAX. 

Plaintiffs instituted claim and dellvery proceedings against the de- 
fendants for  the possession of certain lumber "on a yard in Graham 
County, known as the Ben Stewart yard, under and by virtue of agree- 
ment made between F. E. Cook and W. R. Smith on 8 June, 19.27, under 
which said agreement the said W. R. Smith paid in full for the said 
lumber and is now the owner of same." 

I t  was further alleged that the plaintiff, Biley, purchased an  interest 
i n  said lumber from his coplaintiff, W. R. Smith. The  contract of 
8 June, 1927, specifically alleged as a basis of plaintiff's ownership, is 
set out in the record. The terms of said contract are  to the effect that 
the plaintiff, TT. R. Smith, agrees to purchase all the lumber that  F. E. 
Cook "has manufactured at  present" 011 the Ben Stewari yard or on the 
railroad. The contract further contains certain specifications of lumber 
to be cut, together with conditions as to the time of payment. The 
agreement contains this clause: "This contract is for all the lumber cut 
by Cook on West Buffalo Creek during the year 1927." 

At the conclusion of the evidence the trial judge sustained the motion 
of nonsuit made by the defendants, and the plaintiffs appealed. 

R. L. Phillips for plaintiffs. 
J .  Y. Xoody and T .  J .  Jenkins for defendants. 

BROGDEN, J. The plaintiffs base their cause of action upon a specific 
contract specifically set out in  the affidavit, which mas tr'eated as a com- 
plaint. Ordinarily, in the absence of a request to amend a pleading to 
conform to the proof, a party is restricted to the cause cf  action alleged 
in  the pleading. The contract of 8 J u n e  expressly provides that  i t  was 
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to cover only such lumber as was cut by the defendant, F. E. Cook, 
during the year 1927. There was no evidence on behalf of plaintiffs 
that  the lumber seized by the sheriff was so cut during said period. 
Plaintiff, Smith, testified that  he  left about December, 1927, and there 
was thir ty or forty thousand feet of lumber on the yard, but on cross- 
examination plaintiff testified, "I don't know when this lumber mas 
cut." The  burden was upon the plaintiffs to establish a cause of action 
in accordance with C. S., 831. Plaintiffs, however, introduced a mort- 
gage made by the defendant, F. E. Cook, to Graham County Supply 
Company, which covered about fifty thousand feet of lumber and at- 
tempted to  prove ownership by said mortgage, but the mortgage was not 
mentioned in the complaint, and no cause of action thereon was alleged. 
-1 complaint proceeding upon one theory will not authorize a recovery 
upon another entirely distinct and independent theory. X o s s  v. R. R., 
122 S. C., 892, 29 S. E., 377; McCoy I?. R. R., 142 N. C., 387, 59 S. E., 
283; Green v. Biggs, 167 S. C., 417, 83 S.  E., 553; Sultan z.. R. R., 176 
N. C., 136, 96 S. E., 897. 

Affirmed. 

CBJ IEL  CITY COACH CONPAST v. J O H S  GRIFFIS .  

(Filed 23 Januarr, 1929.) 

Appeal and Error-Review-Interlocutory, Collateral, and Supplementary 
Proceedings and Questions-In,junctions. 

Where in  an action for permanent injunction a temporary restraining 
order is issued upon motion of plaintiff, and a t  the hearing the evidence 
of plaintiff and defendant is contradictory, arid an order continuing the 
restraining order to final hearing is made without findings of fact by the 
court or a request therefor by defendant, it  is presumed that the court 
found the facts to be as alleged in the complaint ul~on the supportiriq 
evidence, a t  least prima facie, and the order of continuance will be 
affirmed. 

APPEAL by defendant from judgment of Lyon, Emergency Judge, at 
September Term, 1928, of FORSYTH. Affirmed. 

Action for permanent injunction, perpetually restraining defendant 
from operating on the State highway between the town of Rura l  Ha l l  
and the city of Winston-Salem an  automobile for the transportation of 
passengers, for  compensation, and for other relief. 

The  action lvas begun in  the county court of Forsyth County. From 
order continuing a temporary restraining order to the final hearing, de- 
fendant appealed to  the judge of the Superior Court of said county. 

F rom judgment affirming the order of the county court, defendant 
appealed to the Supreme Court. 
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Ratcliff, Hudson & Ferrell for p7ailztiff. 
Mcillichael & Mc-Vichael for defendant. 

COKKOR, J. There has been no final judgment determining the rights 
of the parties upon the matters involved in the controrersy out of which 
this action arises. Issues of fact arising upon the pleadings have not 
been tried. A temporary restraining ordm, in  acron3ance with the 
motion of plaintiff, supported by affidavits, has been cmtinued to the 
final hearing by an order of the county court. The action has been 
heard in this Court upon defendant's appeal from a judgment of the 
Superior Court, affirming the order of the county court. Defendant 
excepted to the judgment and assigns same as error. 

Plaintiff alleges in its complaint that it has an exc usive franchise 
issued by the Corporation Commission, under the provi:lions of chapter 
136, Public Lams 1927, to operate a bus on the State highway from 
Rural Hall  to Winston-Salem, for the transportation of passengers, for 
hire. This allegation is denied by defendant in his ansuer. 

Plaintiff further alleges in its complaint that defendant is engaged in 
the business of operating an automobile on said highway, between Rural 
Hall and Winston-Salem, for the transportation of passmgers, for hire, 
without a franchise from the State, and in unlawful competition with 
plaintiff. This allegation is denied by defendant in his answer. 

There was a sharp and serious conflict in the evidence offered by plain- 
tiff and defendant, at  the hearing, upon the issues of fact thus raised by 
the pleadings. No findings of fact were made by the covnty court or by 
the judge of the Superior Court, in support of the order of continuance, 
or of the judgment affirming said order. The record shows no request 
by defendant that such findings be made and set out in the judgment or 
in the record. As there was erideiwe tending to support the allegations of 
the complaint, there is a presumption that the court :iound the facts 
to be as alleged in the complaint, at  least prima facie. There was there- 
fore no error in the judgment affirming the order of continuance, or in 
the said order. 

The temporary restraining order was properly continued to the hear- 
ing, when and where the issues of fact may be determined. Cobb v. 
R. R., 172 N. C., 58, 89 S. E., 807. However the facts may be found at 
the final hearing, there are serious questions of law presented by the 
record. We refrain from discussing these questions oE law until the 
facts have been found by a jury or otherwise, and until they are duly 
presented to this Court for decision. For the disposition of this appeal, 
it is sufficient to say that we find no error in the judgment. I t  is 

Affirmed. 
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R. D. CRAVER AXD THE GUARANTY MORTGAGE CONPASY v. TIT. B. 
SORRELL AKD WIFE, ELIZABETH SORRELL, A X D  THE PIEDMONT 
THEATRES, IKC. (SOW PUBLIS-SAEXG~ THEATRES OF NORTH CAROLISA, 
INCORPORATED). 

(Filed 23 January, 1929.) 

Landlord and Tenant-Leases-Righm of Parties Under Conflicting Leases 
of Same Property. 

Where the landlord leases his property to another and thereafter makes 
a contract with a real estate agency n-hereby it was authorized to obtain 
a lessee for the same property, and the real estate agency secures a lessee 
and makes a lease contract with him according to its authority, and both 
the real estate agency and the subsequent lessee, the plaintiffs, had knowl- 
edge of the prior lease, but mere of the opinion it was void. and the 
prior lease was registered and is valid, and there is no evidence of a con- 
spiracy to deprive the plaintiffs of their rights under the contracts : Held, 
the second lease was made subject to the first, and there was no breach 
of the contract with the real estate agency or its contract with the subse- 
quent lessee, and neither of them is entitled to damages or to specific per- 
formance. 

APPEAL by plaintiffs from Small, J., a t  May Term, 1928, of ORANGE. 
Affirmed. 

Action for specific performance of contract, in writing, for  lease of a 
moving picture theatre, or  for damages for breach of said contract, and 
for other relief. 

F rom judgment dismissing the action, as upon nonsuit, upon motion 
of defendants, a t  the close of the evidence for plaintiffs, plaintiffs ap- 
pealed to the Supreme Court. 

Gattis & Gattis for plaintiffs. 
J .  A.  Giles and McLendon, & Hedrick for defendants, Sorrell and wife. 
Alfred S. Wylie for defendant, Theatres, Inc. 

CONNOR, J. Defendants, W. B. Sorrell and wife, on 16 Xarch,  1927, 
executed a paper-writing by which they authorized and empowered the 
plaintiff, the Guaranty Mortgage Company, as their representative, to 
procure for them a lessee of a moving picture theatre, which they pro- 
posed to  erect on a lot of land, situate in  Chapel Hill, h'. C., and owned 
by the said W. B. Sorrell. The  said paper-writing was duly recorded 
on 1 6  March, 1927. The Guaranty Mortgage Company had notice, a t  
the date of the execution of said paper-writing, that  said Sorrell and 
wife had prior thereto executed a lease of said theatre to the defendant, 
the Piedmont Theatres, Inc.  The  said lease was dated 15 September, 
1926, and was duly recorded on 8 April,  1927. Thereafter, on 13  April, 
1927, within the time stipulated, the said Guaranty Xortgage Company, 

3 6 1 9 6  
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as representative of Sorrell and wife, made a contract with plaintiff, 
R. D. Craver, by mhich the said Craver agreed to lease the said theatre, 
i n  accordance with the terms upon which the Guaranty Mortgage Com- 
pany was authorized and empowered to procure a lessee of said theatre. 
At the date of said contract R. D. Crarer  had notice of the prior lease 
made by Sorrell and wife to the Piedmont Theatres, Inc. 

Both the plaintiffs were of the opinion that the prior lease to the 
Piedmont Theatres, Inc., was void. 

The said lease, howe~er ,  i s  valid and the Piedmont Theatres, Inc., 
now the Publix-Saenger Theatres of North Carolina, Iac., has entered 
into possession of the theatre, which has been erected on the lot owned 
by W. B. Sorrell, and holds the same under the said lezse. There was 
no evidence tending to show that defendants had entered into a con- 
spiracy to deprive the plaintiffs of their rights under the contracts 
upon which this action is founded, as alleged in the complaint. A11 the 
evidence i s  to the effect that the Publix-Saenger Theatres of North Caro- 
lina, Inc., entered into possession of said threatre as successor of the 
Piedmont Theatres, Inc., under the lease dated 15 September, 1926, and 
recorded 8 April, 1927, and holds the same by virtue of :said lease. 

There was no error in the judgment dismissing the act Lon, a t  the close 
of plaintiff's evidence. Both plaintiffs entered into the contracts upon 
which this action is founded with full notice of the prior rights of de- 
fendant, the Piedmont Theatres, Inc. They are, therefcre, not entitled 
to a decree of specific performance of said contracts; nor are they or 
either of them entitled to damages for  breach of said contracts. Their  
rights were acquired subject to the lease executed by W. B. Sorrell and 
wife to the Piedmont Theatres, Inc. There has been no breach of the 
contract made by the said Sorrell and wife, with plaintif[, the Guaranty 
Mortgage Company, or  of the contract made by said Mortgage Company, 
as their representative, with plaintiff, R. I). Crarer. Both contracts 
were made subject to the prior lease, and with full knowledge of its 
existence. The  judgment is 

Affirmed. 

STATE V. W. H. LAWRESCE. 

(Filed 23 January, 1929.) 

1. Criminal Law-Trial-Nonsuit-Evidence. 
Upon appeal from the denial of a motion as of nonsuit in  a criminal 

action, review of the evidence is not confined to the State's evidence 
alone, but all the evidence in the State's favor, taken i n  the light most 
favorable to the State and giving it every reasonable intendment there- 
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from, will be considered, and where there is  sufficient evidence of the de- 
fendant's guilt upon the whole record, the action of the trial judge in 
denying the motion of nonsuit will be upheld. C. S., 4643. 

2. Same-Province of Court and  J u r y  I n  General. 
The competency, admissibility and sufticiency of evidence is for the 

court to determine; the weight, effect and credibility is for the jury. 

3. Criminal Law-Evidence-Circumstantial Evidence. 
Circumstantial evidence sufficient for conviction should be clear, con- 

vincing and conclusive, showing facts, relations, connections and com- 
binations between the circumstances that  a re  natural, clear, reasonable 
and satisfactory, excluding all reasonable doubt of guilt and every reason- 
able conclusion of innocence. 

4. Same--Evidence of Identification. 
Testimony that  a person who looked like the defendant was seen in the 

vicinity of the crime is competent and admissible to establish the identity 
of the defendant when taken in connection with other evidence of guilt. 

5. Criminal Law-Evidence-Attemp Suicide as Evidence of Guilt. 
Evidence of a n  attempt by the defendant to commit suicide while on 

trial for murder is  competent, taken in connection with other circum- 
stances, to be considered by the jury upon the question of defendant's 
guilt. 

6. Homicid-Evidence-Weight a n d  Sufficiency-Nonsuit. 

Evidence tending to show that  the deceased was struck about the head 
with a weapon and thrown into a river, that  the defendant had a motive 
for the crime, and that  his automobile had blood spots on it a t  a place 
where a passenger therein bleeding from the head would leave blood 
spots, with evidence that an automobile similar to that  of the defendant 
in which m7as a man who looked like the defendant was seen on the bridge 
from which the crime was commifted and in the vicinity of the crime a t  
about the time of its commission, that  the automobile seen on the bridge 
made tracks a t  either end similar to the tread of the tires on the defend- 
ant's car, that  when the defendant was asked about the crime he was 
nervous and made contradictory statements a s  to his knowledge of and 
relations with the deceased; that  during the trial the defendant attempted 
suicide, together with other evidence of motive and identity : Held,  the 
circumstantial evidence of defendant's guilt was sufficient to be submitted 
to the jury and to  sustain their verdict thereon of murder in the second 
degree. 

BROGDEN, J., dissenting. 

APPEAL by defendant  f r o m  S u n n ,  J., and  a jury,  a t  May Term, 1928, 
of CHATHAM. N o  error .  

T h i s  defendant  was indicted f o r  murder  i n  the  first degree of Mrs.  

Annie  Ter ry .  H e  was  convicted of murder  in t h e  second degree. T h e  

judgment  of t h e  court  below mas t h a t  the  defendant be confined in the  
State's pr ison f o r  a t e r m  of t h i r t y  years. The mater ial  evidence will be 

considered i n  t h e  opinion. 
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Bttorney-General Brummitt and Assistant Attorney-Gsneml Xash for 
the State. 

Fuller, Reade cf Fuller, Long cf Bell, Pou & Pou and J .  L. Emanuel 
for defendant. 

CLARKSON, J. The defendant, at  the close of the State's evidence and 
at  the close of all the evidence, moved to dismiss the action or for judg- 
ment of nonsuit. C. S.. 4643. The court below denied the motions. 
This constitutes defendant's sole exceptions and assignments of error. 
The only question involved in this appeal: Was there sufficient evidence 
of defendant's guilt to be submitted to the jury? We think so. 

On motion to dismiss or judgment of nonsuit, the e~idence is to be 
taken in the light most favorable to the State, and i t  is entitled* to the 
benefit of every reasonable intendment upon the evidence and every 
reasonable inference to be drawn therefrom. "An exception to a rnption 
to dismiss in a criminal action taken after the close of the State's evi- 
dence, and renewed by defendant after the introduction of his own evi- 
dence does not confine the appeal to the State's evidence alone, and a 
conviction will be sustained under the second exception if there is any 
evidence on the whole record of the defendant's guilt." S. v. Earp, 
ante, at p. 166. See 8. v. Carlson, 171 N.  C., 818; S. v. Sigmon, 190 
N.  C., 684. The evidence favorable alone to the State is considered- 
defendant's evidence is discarded. S. v. Ufley, 126 N.  C., 997. The 
competency, admissibility and sufficiency of evidence is for the court to 
determine, the weight, effect and credibility is for the jury. S. v. Utley, 
supra; S. v. BlacLwelder, 182 N. C., 899. The evidence in the case was 
circumstantial. 

I n  8. v. Plyler, 153 N. C., at  p. 636, this Court approved the charge 
of the court below, which was as follows: "The law says that circum- 
stantial evidence is a recognized and accepted instrumentality in the 
ascertainment of truth; and i t  is essential and when ~ r o p e r l y  under- 
stood and applied is highly satisfactory in matters of the gravest moment. 
The facts, relations, connections and combinations betwen the circum- 
stances should be natural, clear, reasonable and satisfactory. When 
such evidence is relied upon to convict, i t  should be clear, convincing 
and conclusive in all its combinations and should excludc: all reasonable 
doubt as to guilt. I n  passing upon such evidence, it is the duty of the 
jury to consider all circumstances relied upon to convict and to deter- 
mine whether they have been established beyond a reasonable doubt. If 
not so established, the circumstances should be excluded from further 
consideration and have no weight in reaching a verdict. The State puts 
up a witness here and undertakes to prove a circumst,ince; you will 
first determine in your mind, is this circumstance established beyond a 
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reasonable doubt? I f  you say that circumstance has been established 
beyond a reasonable doubt, you take that into consideration in deter- 
mining what verdict you will find. After considering the evidence in 
this way, and determining the circumstances which are established be- 
yond a reasonable doubt, the next thing for the jury to determine is, do 
these circumstances exclude every other reasonable conclusion except 
that of guilt? I f  so, the evidence is sufficient to convict; otherwise, 
not." 

This Court, in  approving the above charge, which was made by Judge 
Wm. R. Bllen in the court below, afterwards a member of this Court, 
made this obsemation: "Give i t  our approval as a lucid statement of the 
lam." S. c.  Brackville, 106 N .  C., 701 (710) ; S. v. Austin, 129 N .  C., 
534; S.  c. Flem~ning, 130 N.  C., 688; S.  v. Wilcox, 132 N .  C., at  p. 
1137-38; 8. v. Willoughby, 180 N .  C., 676; S. v. Blackwelder, supra; 
8. v. Signton, supra. 

I n  an analysis of the evidence, let us consider: 
(1) T h e  c o r p s  delicti--the body of a crime. I n  the present case, 

there is no question as to the c o r p s  delicti. On 24 March, 1928, some 
men were fishing in  the Cape Fear River above Avent's Ferry Bridge. 
D. F. Osborne, a witness for the State, testified that about 11 o'clock at  
night he heard an automobile approaching the bridge from the Chatham 
Coumy side. "I heard a woman's voice screaming, 'Don't kill me; 
please don't kill me,' two or three times. Then for a few minutes the 
cries closed, and I heard the sound of a large splash or some large object 
fell into the river, and in a minute or two somebody struggling in the 
water and crying out, 'Save me,' 'Lord have mercy, save me.' 'Help! 
Help !' T5'e got Mr. Harrington ( a  deputy sheriff), also his brother, and 
got back to the bridge around 1 o'clock, maybe 1 :30. I heard the same 
woman's voice, but much weaker, calling for help from down the river 
below the bridge. Sounded like it was three or four hundred yards down 
the river. Mr. Harrington and Dickens got in a boat and xTent down the 
river toward it, but it ceased before they got there." 

Mrs. Mary Yandel, a daughter of Mrs. Annie Terry, on 3 April, 
1928, identified the body of her mother down the river about three miles 
from the bridge. "She had bruises on her face and head." 

( 2 )  The motive. "It is never indispensable to a conviction that a 
motive for the commission of the crime should appear. But vhen the 
State, as in this case, has to rely upon circumstantial evidence to estab- 
lish the guilt of the defendant, it is not only competent, but often very 
important, in strengthening the evidence for the prosecution, to show 
a motive for committing the crime." S. v. Green, 92 N .  C., at p. 782; 
8. v. Stratford, 149 N. C., 483; S. v. TT'il7rins, 158 N. C., 603. 
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Fifteen letters were introduced in evidence from defendant to Mrs. 
Annie Terry, all signed "Rover." Mrs. Terry had been a widow for 
some fifteen years before she was killed. She and defendant lived in 
Durham-defendant in the same apartment in which hiri niece and her 
husband lived, but was a contractor and the letters indicated was away 
mostly a t  work. A great number of the letters were in  reference to 
Saturday night engagements. One requested her to come to Salisbury 
Sunday night to see him. A number of letters mentioned that he would 
phone her. Two of the letters mentioned that when he got there Satur- 
day night he would phone her about 7 o'clock, and one that they would 
go for a ride; one, "I think my people are going to be out of town, and 
if they are we can make things all 0. K." One of the letters in which 
he wishes her to '(come part of the way back with me Sunday evening 
and go back Xonday morning," had written below "Bum this." One 
letter, of 27 September, 1927, said: "I don't see what you keep on about 
women for, as I have not hardly spoken to a girl since I have been here. 
I have tried to be good to you, and told you the truth on all occasions, 
and I can't see to save my life what pleasure you get out of trying to 
make my life so unpleasant for me. I f  there was any r2ason for it, i t  
mould be different. But i t  certainly does hurt  me to get such a letter 
mith no cause." Another letter says: "This is another case of where you 
let your imagination run away mith you, and I am g~.tting tired of 
getting such letters, when there has never been any cause for one, and i t  
looks like to me that you could realize that some time." A letter which 
seems to ha1-e been written in December, 1927, says: "Now if you let 
him know anything, it will mean that I will hare to leave this country, 
for he has not got any sense about such things, and I think it mill be to 
your benefit to think before you say too much.'' 

The letters indicated an illicit relationship. Mrs. Annie Terry kept 
these letters. Defendant, from the letters, knew he was dealing with a 
woman he could not trifle with. The defendant and Mrt;. Annie Terry 
were passed middle age, and i t  was in evidence that defendant said to 
one W. B. Cheek, in  a conversation about 1 March, that he was going to 
get married. I t  was in evidence that he told Sheriff G. W. Blair he was 
going to get married. '(He gave me the lady's name m d  address at 
Cooleemee; that he finished the letter about 9 p.m.; that he didn't want 
the lady's name in i t ;  that he was engaged to her." H e  wrote her the 
night of 24 March. The defendant's motive was to get rid of this "old 
glove" and marry the Cooleemee fiancee. 

( 3 )  Identi ty of defendamt as the one who committed [he crime, and 
contradictory statements. The Lawrence home place, ow led by defend- 
ant's father, who is dead, and now owned by the heirs, is located 
about a mile and a half east of Avent's Ferry Bridge, and the heirs own 
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the land on the Chatham County side of the river to the bridge. The 
water in the river where Mrs. Annie Terry was thrown in is some 18 to 
20 feet deep. Defendant was raised at  the old Lawrence home place. 
The State contends that i t  is reasonable to infer that defendant in his 
boyhood days hunted along the river bottom and fished and boated in 
the river; knew its depth and was familiar with the surroundings. The 
piers and bridge were finished the fall previous. Defendant was at Brick 
Haven, some two miles away, two or three weeks before the murder; he 
was familiar with the bridge and surroundings. 

Two fishermen were some 300 or 400 yards above the bridge. One of 
the fishermen, D. F. Osborne, testified that the car Mrs. Annie Terry 
was in before she was thrown into the river came on the bridge from the 
Chatham County side. This was about 11 o'clock on the night of 
24 March. "I heard a woman's voice screaming, 'Don't kill me; please 
don't kill me,' two or three times. Then for a few minutes the cries 
closed, and I heard the sound of a large splash or some large object fell 
into the river, and in a minute or two somebody struggling in the water 
and crying out, 'Save me,' 'Lord, have mercy, save me.' 'Help! Help !' 
Heard this cry several times. Soon after the body struck the water the 
car moved on across the bridge to the Lee County side, and as it was 
going off the bridge the screams and cries seemed louder and more pitiful 
than ever, and the car turned around and came back up on the bridge. 
As it drove across I heard a heavy voice talking to some one in the 
water, but could not distinguish what was said. The car didn't stop, 
but mored across to the Chatham County side, turned around and drove 
on the bridge again, and stopped, turning out the lights. I t  was a 
smooth-running, gear shift car, and sounded like it was new." The 
fishermen went after Deputy Sheriff Henry Harrington and another, 
and returned in about an hour and a half. Harrington got a boat and 
he and another went down the river. 3 voice was heard "kind of in dis- 
tress"; "after the voice hushed." Harrington testified: "I saw and ex- 
amined the road there at  the Lee County end of the bridge and the 
Chatham County end of the bridge. I saw some automobile tracks at 
those places; they were still distinct and well m a r k e d i p r e t t y  plain. The 
ground there at that time was just soft enough for a car to make a good 
print-make a1 good plain print. I noticed it on both sides of the river 
after they said the car turned around on both sides. I went to both sides 
and looked down there and found some prints on both sides of the river. 
. . . I have seen the automobile that Sheriff Blair has in his pos- 
session-a Nash coupe-green coupe. I have examined the tires on that 
car. I have not observed the tracks made by those tires; I just saw the 
car sitting in the garage and observed the casing. I would say that the 
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marks on the casing of that car were the same as the mccrks and tracks 
1 saw on the br idgeFires tone tread." 

There were blood spots on the third or fourth span of the bridge as 
big as a man's hand, and a little bit of blood on the ins de and outside 
3f the railing. I t  looked like fresh blood and strands of hair in the big 
qpot of .blood. 

Charlie Goodwin testified: "On the night of 24 March, 1928, my wife 
md I, who had been to Sanford, N. C., were returning to our home, 
which is about two and one-half miles or three miles fron: Avent's Ferry 
Bridge, in Chatham County, N. C. We crossed the bridge at  11 o'clock, 
because i t  was eleven minutes past 11 when we got home, and I estimate 
that i t  took about eleven minutes to drive that distance. As we ap- 
proached the bridge from the Lee County side I saw an automobile on 
the bridge with its lights burning, but as we got nearer the lights were 
turned out. I t  w a s  a green, one-seated car with wire' wheels. The 
n-heels were not the same color of the car, but I do not know what color 
they were. I did not see who was in the automobile. N:y wife was on 
the front seat, but I was nearer the other automobile than she. My wife 
told me there was a man in the car, and as we passed he turned his head 
toward her;  that he was a stout, broad-faced man. I have seen the auto- 
tnobile which is in  the possession of Sheriff Blair and w'1ich belongs to 
the defendant, and i t  looks like the one I saw on Avent':; Ferry Bridge 
/hat nighf." Mrs. Goodwin corroborated her husband: "Ss we passed 
I saw a man in the car which was on the bridge. H e  turned his face 
directly toward me. He  was a stout-built man  wi th  a brmd face, clean 
shaven. The car in which he was sitting had a glass on the sides and 
the glass on the side next to me was half way down. The man appeared 
to be a middle-aged man. I did not see anybody else in the car. I know 
the defendant, and the man i n  the car looked like him, bu(i I will not say 
that i t  was. M y  impression is  that i t  looked like him." 

H. E. Holland testified: "About 1 o'clock a.m., on the morning of 
25 March I was traveling South along highway No. 50, and after leav- 
ing Apex, N. C., I passed two automobiles going north. Bs  I approached 
a curre I mas traveling forty or forty-five miles an hour, and the two 
cars which I met were trareling from thirty to thirty-five miles an hour. 
The rear car pulled out as if to pass the car in front and then the driver 
of it put his head out of the window so that 1 could see him. H e  looked 
like the defendant. I do not know the defendant, and never saw him 
again until after this trial started, when I was told t h ~ ~ t  he would be 
brought from the jail, and I was told to sit in the hall of the courthouse 
downstairs. When  he came by I thought I recognized h i m  as the man 
I saw i n  the coupe on the early morning of 25 Narch, 1928. The night 
was misty and there mas a mist on my winclshield. Tht3 reason I was 
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particular and watching occupants of cars was because I had in my 
pockets between $600 and $700 in cash, receipts from my filling station 
at  Oxford. Shortly after I passed this car, and about one mile from 
Apex I found lying on the concrete paving of the road a waman's blue 
felt hat  without  a n y  brim.  When I found i t  I saw i t  mas dry-not 
rained on and had not been run over or touched by any automobile. 
0% t h e  i m i d e  was  a blood s ta in  as large as a quarter of a dollar. This 
hat is the one Deputy Desern and McCauley have, and is the hat now 
exhibited to me. I carried i t  home in my car that night and gave it to 
the sheriff Tuesday following. I t  is the  hat  X r s .  Y a n d e l  identified as 
worn  b y  her mother the  night  she was murdered." 

G. W. Blair, sheriff of Chatham County, testified: "I was called upon 
to investigate the affair at Avent's Ferry Bridge a b u t  10 o'clock Sun- 
day, 35 March. . . . I examined the roadway at the end of the 
bridge on the Lee County side. I examined the  tracks of the automobile 
closely; the  p ~ i n t  of the  t ire  was distinct and clear. I know the  auto- 
mobile of W .  H.  Lawrence, and h a ~ e  examined the tread of his car, and 
the  sntne kind of tread made  the  track." As to his conversation with the 
defendant, he testified: "I was sheriff and asked him to give us informa- 
tion about Mrs. Terry. At first he  denied knowing her. He said that he 
would be glad to, but that he  only knetu Mrs.  T e r r y  s l ight ly;  that he 
knew of no one who had any enmity towards Mrs. Terry. H e  said that  
he  had never been w i t h  her;  tha t  she had never been in, h i s  aufomobile;  
that he was sure of that;  that he only slightly knew her;  he said he 
didn't know how she made a living; t h a t  h e  had never loaned her a n y  
m o n e y ,  that he never thought of such a thing. I asked him if he ever 
sent Mrs. Terry $100 to Atlanta; he hung his head and admitted that he 
did. Then he said he had once carried Mrs. Terry and Mrs. Andrew 
in his automobile to Winston-Salem. Then he said one time he brought 
her from Greensboro to Durham; and he said the last time he spoke to 
Mrs. Terry was when he carried her to Winston-Salrm. . . . H e  said 
'Jesse Cannady and myself sat on the pipe railing at the Trust Build- 
ing from 8 to 8 :30.' H e  said tha t  he t h e n  went to  his  ofice and zcrote 
his  girl a letter; he  gace rne the Z d y ' s  name avid address a t  Cooleemee: 
that he finished the letter about 9 p.m. ; that he didn't want the lady's 
name in i t ;  f h a t  he was engaged f o  her;  that he mailed the letter; that 
he saw Jesse Cannady again and spoke to him at the Sport Shop; that 
he then got his autoniobile and went to Grigg's Filling Station, where he 
got some oil and had the alcohol drained out of his radiator; that  he 
went home alf 9:30 p.m., at26 went  to  bed. . . . Said that he crossed 
the bridge at Avent's Ferry the last t i ~ n e  three or four weeks before that 
time, that time being 11 April; that Mrs. Terry had said on the Winston 
trip that she liked him, but that he turned it off because he would not 
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marry a woman with a house full of children; that he spent the night, 
when he took Mrs. Terry and Mrs. Andrews to Winston-Salem, at the 
Robert E. Lee Hotel; that Marvin Teer introduced him to Mrs. Terry 
eight years ago; that he had been drinking the time he went with Mrs. 
Terry to Chapel Hill ;  that he didn't know his dry-cleanw's name. Mr. 
Lawrence gave us his automobile key and told us where his automobile 
was located, and Mr. Hall and Mr. King went and got hill car. I looked 
in the car. I examined the tracks-the tracks of the car--amd they were 
exactly the same as those I saw at the bridge. W e  found blood spots or 
stains i n  the car; it is a Nash coupe. I found three or four blood spots 
in i t ;  that evening we found eight or nine on the box back of seat on 
the right-hamd side, just back of a pewon's neck sitting in the car; the 
steering wheel i s  on the left side. On the right-hand rem fender there 
were stains which appeared to be blood stains. I n  front of where a 
person sits on the right side there appears to be a blood spot. I would 
not say positively that any of the stains were blood sfains. After ex- 
amining the car I asked Lawrence if he had done anything that would 
cause blood to be in the car;  at  first he said 'No'; then he said a man did 
get in his car with a package of meat some time back. I asked him who 
the man was and he studied a minute and said he didn't know his name; 
then he said about two weeks before he cut his finger in his car, and i t  
bled freely while sitting in the car;  he held up his thumb and forefinger- 
I think on his right hand; I didn't see any scar; he said he cut his finger 
in closing his knife. H e  was arrested afterwards. . . . Mr. Law- 
rence spoke to me about owning land near the bridge. H e  said he had 
crossed the old Ferry flat. Mr. Desern asked h i m  what ioay he went to 
the Ferry, and he said he usually went down .Yo. 10 aad u p  A-o. 50; 
that way leads by Cary and Apex. The Brick Haven road was built 
some time ago. The distance from Durham to Avent's Ferry Bridge by 
Pittsboro is 48 to 48y2 miles; by Route No. 10 and Merry Oaks by No. 
50 it is 47 or 48 miles. . . . Mr. Lawrence said two or three times, 
'Sheriff, I think when you trace i t  up you will find some one else beside 
me.' There was no objection by Mr. Lawrence as to giving up his key 
to his automobile." 

The undertaker, Warlick, testified : "I took charge of the body of Mrs. 
Annie Terry. I made a thorough examination of it anc found several 
mounds and bruises. There was a hole i n  the side of the head behind 
the right ear about t l ~ e  size of a quarter of a dollar, a mvollen bruised 
place behind her left ear, with the scalp cut, her lips and mouth were 
swollen and bruised as if by blows, across her forehead were several 
bruises about the size of a lead pencil running diagonally, as if struck 
with some instrument, and on her upper arms bruises, and,  underneath 
her forearms bruises, about the size of your finger, as if inflicted while 
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her arms were raised upwards in front of her face above her head, and a 
large bruise on her thigh. . . . I got the body at the river about 
three miles below Avent's Ferry Bridge. I t  was clothed. She did not 
have on any coat or hat, and no pin or jewelry of any kind except a 
small ring, was on her person." 

G. A. Allison testified: "I am telegraph operator and railway station 
agent at Cooleemee, N. C., and was living there in 1927, and I knew the 
defendant who spent some time there. The defendant's general character 
was good while he was at  Cooleemee." This witness identified a telegram 
to the defendant from Atlanta, Ga., dated 17 June, 1927, signed, 
'(Annie," asking the defendant to telegraph her $200 to No. 1268 
DeKalb Avenue, Atlanta, Ga.; a telegram from ,the defendant to Mrs. 
Annie Terry, KO. 1268 DeKalb Avenue, Atlanta, Ga., reading as fol- 
lows: "Impossible to send two, wire if one will do any good. Herbert." 
And a telegram to the defendant from Atlanta, Ga., signed "Annie," 
dated 28 June, 1927, reading as follows: "One will do. Annie." 

J. E. Johnson testified: "On 29 June, 1927, I was in charge of the 
Western Union Telegraph office in Salisbury, N. C., and my records 
show that on that date $100 was telegraphed to Mrs. Annie Terry, No. 
1268 DeKalb Ave., Atlanta, Ga., by a person signing his name 'W. H. 
Lawrence.' " 

Geo. H.  Brooks, coroner of Chatham County, testified: "Pursuant to 
the order of Judge Nunn, took possession of the automobile of the de- 
fendant, W. H. Lawrence. It was  a Nash, with wire uheels and Fire- 
stone Balloon tires. I t  has one seat inside and a rumble seat in the 
rear. I t  mas a sport made coupe, six cylinder car, practically new. 
I eranzi~zed the automobile thoroughly and found a number of spots on 
the back rest of the seat inside and on a ledge at the top of the back rest 
which I think looked like blood. There were also some spots near the 
edge of the seat on the right-hand side and some on the dashboard which 
looked like blood. There were other spots on the outside of the car, 
namely, on the hood, the fenders, the door and one spot on the back rest 
of the rumble seat which looked like blood." 

W. R. McCauley, deputy sheriff of Lee County, testified: "I went to 
Avent's Ferry Bridge and examined imprints of automobile tires at both 
ends of fhe  bridge which mere pointed out to me. I have since examined 
the tires of the automobile belonging to the defendant and the imprints 
whie11 I salt at both ends of f i l e  bridge were similar to the tread of t l t o s ~  
tires. I also saw some spots inside of the defendant's automobile which 
looked like they might have been made by  blood. There were a f e x  
small spots, the largest one was about the size of the nail of my little 
finger and the others were similar. I a m  satisfied fhey  were blood." 
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C. T.  Desern testified: "I think i t  rained a little something towards 
11 or midnight; something like that;  possibly rained just a little. I 
vould suppose i t  is between twenty and twenty-five  mile^, from Apex to 
Brent Ferry Bridge by Route 50. . . . This document is out of the 
register of the Robert E. Lee Hotel at Winston-Salem, under the date 
of the eighth month, eighth day, 1927-8 August, 1927. I got that out 
of the original record. I have seen W. H. Lawrence's handwriting, and 
would know it if I were to see it again. Those three names-W. H. 
Lawrence, Mrs. C. Sndrews, Xrs.  W. 11. Terry-are in the handwriting 
of TV. H. Lamrence. . . . While talking to Slzerifl Blair the de- 
fendant was nervous, and lzis lips trembling, his voice brcaiking, and ap- 
parently frightened." 

L. L. Ford : Identified the register sheet of his hotel (Empire Hotel of 
Salisbury, N. C.), of Sunday, 4 December, 3927, upon which appeared 
the name "TT. H. Lamrence, Burlington, N. C.," the writ ng being iden- 
tical to that of defendant, and just above the defendant's name there ap- 
peared the name "Mrs. Raeford Terry (same as Mrs. Annie Terry), 
Durham, K. C." . . . "The photograph of Mrs. Annie Terry looks 
like the lady who came in the Empire Hotel with the defendant. They 
both left the next day." 

Defendant's automobile was brought by Coroner Geo. 11. Brooks from 
the home of the sheriff of Chatham County to the co~rthouse green, 
where it was viewed by the jury, at which time f k e  coroner pointed out to 
fhe jury fh8 spots, or some of the spots, which he had  testified fo pre- 
vioz~sly. 

During the trial defendant attempted to commit suicide. John Burns, 
deputy sheriff of Chatham County, testified : "I had the de lendant, W. H. 
Lawrence. I put him in the cell Friday night, 18 Xay, right about sun- 
d01v11, the best I renleinber. Hc seemed all right, in good shape wlien I 
put him in the cell. The next time I saw him after I put him in there 
was about 6 325 the next morning. The cell door was locked and I had 
the key. There is no other key to it; no one had access to the cell during 
the night. When I saw him the nest morning at 6 :25 his throat Tvas cut. 
I couldn't say how bad he was cut;  he was cut right inuch; he bled 
right much. There was a cut across his wrist on the left hand, When 
I saw him he was lying on his back on the bed in the cell. I went in the 
oell to turn out a prisoner that works here on the road that has been 
tried and sentenced on the road for six months in this county n o r .  I 
went in as quietly as I could. Friday, the morning before, the door 
elamnied and woke Nr .  Lawrence up, and I told him th:it I would try 
to be quiet nest morning and not wake him up, and I wen: in as quiet as 
I conld-so as not to disturb him-and while I was unlozking the door 
where this prisoner was in the cell next to his, he calleo me and said, 
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'Mr. Burns, I wish ~ o u  would give me your gun,' or 'let me have your 
gun.' I said, 'Nr .  Lawrence, you don't need no gun.' I thought he was 
just kidding me. H e  said he wanted to finish the job. I said, 'Mr. 
Lawrence, what i n  the world,' and he said, 'Nr .  Burns, they are framing 
u p  on me, and i t  is more than I can stand.' There was a little safety 
razor blade i n  his left hand, i n  his fingers. . . . I would estimate 
that  he had bled half a gallon. . . . Mr. Lawrence gave me a letter; 
lie told me there was a note there on the bed. X y  hands were bloody 
and some one else put it in my pocket, and I think I gave i t  to H a r r y  
Norwood. I think this is the note.') The witness read the note, which 
is as follows: "To a11 my friends: Since they have started lying so much, 
it is impossible for me to stand i t  any longer. So  please pardon me for 
this act I am about to commit. You all know I am not guilty, and I am 
being lied on by some, and the norst  ones for that  are still to come, so 
this is  the shortest m-j- out. Good-bye to you all. TT. H. Lawrence." 
Witness continued: "The wound was on the right side of his neck. I 
could estimate i t  to be about four or five inches loug. I t  looked to  be. 
Mr. Lawrence told me that  they were framing u p  on him, and that  he 
could not stand it.  H e  told me also that  he was not guilty." 

Jack  Womble testified: "I lived a t  Merry Oaks, S. C., on 24 March, 
1928, and mas ~vorking a t  s filling station there; between 10 and I1 
o'clock that  night a green coupe automobi le  came to  the filling station 
occupied by a m a n  a n d  a w o m a n ;  i t  was a green coupe wi th  w i re  wheels.  
The man called for t n o  soft drinks, which I went back to the filling 
station and got and took them to the autornobile. The man in the car 
had a broad face, broad shoulders, and was clean shaven. I t  was about 
10 :30 o'clock when the car d r o ~  u p  to the filling station. T h e n  i t  left 
i t  went south for a few hu~idred  p r d s ,  turned to the left, crossed f h e  
railroad and  tzc~ necl i n t o  t h e  d c e n l ' s  F e r r y  road,  passing out of my sight. 
Only one other ear, a Ford, crossed the railroad going that  way on that  
uight. I told Mr. Desern, deputy sheriff, about it.  T h e  w o m a n  in t h e  
c a r  21as a set f lcd  aqed uso?nan. There Tvas no one a t  the filling station 
hut me. Xeither one of the occupants of the car got out. It started off 
after staying there for three or four minutes. I ne\er  saw the defend- 
ant  until I s a v  him here at the courthouse. I think f h e  m a n  i n  f h e  
aufonzobile 70olietZ l ike  h i m ,  bu t  I wi l l  ? (o f  szcear t h a t  it u.as l~inz." 

Q. T o w  I v a n t  to ask you, this man is  hcing tried for his life, if you 
nil1 undertake to swear definitely and positively that  the rnan that  you 
caw in that  autonlobile was Mr.  TV. H. Lanrence ?" A. "So,  sir, I would 
n o f  swear so, but I think it was." 

Dr.  C. d\. Shore:  "I am a physician and I am director of the State 
Laboratory. I have had experience with the nlicroscopic esaminatiori of 
blood. I have been in m y  present position for twenty years. I see blood 
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almost every day under the microscope and make microecopic examina- 
tion of the blood cells almost every day. I recall a green Nash coupe 
automobile which was brought to my laboratory by Mr. Brooks, the 
coroner of this county. I made a microscopic examination of the stains 
or spots on the inside of that car and upon the seat. I think some of 
those spots were blood spots." 

T h e  movements of Mrs. Annie Terry, Saturday, 94 M w c h ,  1928. I n  
the evening she took supper at her own home with a married daughter, 
Mrs. Mary Yandel, and her two sons, Robert and Edgrrr Terry. The 
telephone rang and the deceased answered it, but no one heard the con- 
versation. This occurred a little before 7 p.m. After supper, and after 
Mrs. Yandel had left, the deceased changed her clothes and asked her 
son, Robert Terry, to take her in his automobile to the bus station in 
Durham. They left the house about 7:20 p.m. When, however, they 
had reached Kronheiner's store on Main Street, which is about four 
and one-half blocks from the bus station, at  her request her son stopped 
the car and let her out there. None of her children saw her again until 
after her dead body was found, on 3 April. Mrs. Annie Terry, the de- 
ceased, appeared that night between 7:30 and 8 o'clock at  the store of 
Oren Holmes and remained not more than two minutes. This store is 
about two blocks south of the Union Bus Station. The same night, soon 
after Mrs. Terry was seen at  the store of Holmes, Robert Dixon saw 
some one in an automobile, among a number of other autc~mobiles, at the 
corner of Holloway and Dillard streets, whom he recognized as the de- 
fendant. Some one was with him, but he could not see who it was, nor 
whether i t  was a man or woman. All of her children testified that Mrs. 
Terry was wearing a dark blue felt hat which had no brim, and one of 
then1 testified that she also had on a coat with fur  collar and cuffs. No 
one who knew her personally saw her afterwards until her dead body 
was taken from the river on 3 April. 

The North Carolina Highway System map was put in  evidence to 
indicate the routes. 

The defendant introduced numerous witnesses as to hi!l general repu- 
tation being good. That there were no blood spots on the car. Relied 
on an alibi and contradiction of some of the State's witn~~sses. Defend- 
ant cites S. v. Brackville, 106 N. C., 701; S .  2). Goodson, 107 N. C., 798; 
S .  v. Gragg, 122 N.  C., 1082; S. v. Jlontague, 195 N. C., 20, and cases 
from other jurisdictions. See S .  v. Pm'nce, 182 N. C., 788. 

The defendant contends that the State has utterly failtld to make out 
a case against defendant. That "this Court has decided in  a number of 
the cases hereinbefore cited that the State must offer legal evidence suf- 
ficient to establish the guilt of the accused. We believe that the weakest 
of the cnses cited contains more evidence in favor of the State than the 
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case at  bar. Conversely, the case at bar is weaker than any of the cases 
which this Court has held mere too weak to be submitted to a jury." 

(1 )  As  to the identification of fhe automobile tracks at the bridge 
being like those made by defendant's car, S. v. Brackville, supra, is cited 
by defendant. I t  is said in that case, at p. 709: "That his tracks were 
seen by one witness as if he were going from the place where the body 
of the deceased was found to~vards the house from which he was taken, 
but this evidence was not definite or satisfactory. So far as appears, 
the tracks were not scrutinized; they were not measured; the prisoner's 
feet were not measured or fitted to the tracks, nor did i t  appear that his 
feet were at  all peculiar in  any respect, nor did the witness say how she 
knew the tracks were his. . . . (p. 710). Leaving out the evidence 
as to the tracks, the leading facts, whether taken severally or collectively, 
and in their combined force, were not necessarily inconsistent with his 
innocence. As we have seen, the evidence as to the tracks was very un- 
satisfactory." 

Standing alone, this evidence was slight. I t  was in evidence that de- 
fendant had a new green Nash coupe. I t  had on it Firestone tires- 
treads on the casing; these made marks or tracks. The car on the bridge 
from which Mrs. Annie Terry was thrown into the river, stopped, crossed 
the bridge and turned around and crossed to the Chatham County side, 
and then went back on the bridge. The same night, and a few hours 
afterwards, the tracks were examined. The ground was just soft enough 
for a car to make good plain prints, and they were described by the 
witness, "They mere still distinct and well marked-pretty plain." I t  
was in evidence that a car was on the bridge at 11 o'clock at  night with 
lights burning, and as the witness Goodwin got nearer the lights were 
turned off. The man was in "a green one-seated car with wire wheels." 
The witness saw the car owned by defendant. " I t  looks like the one I 
saw on Avent's Ferry Bridge that night." His wife, who was with him, 
testified that she knew defendant "and the man in  the car looked like 
him." Taking all these facts, it was a circumstance with other circum- 
stances that Kere relevant to the inquiry. See 8. v. Matthews, 162 N.  C., 
542; S. c. T m ~ l l ,  169 N. C., 363; S. e. Young, 187 N. C., 698. 

( 2 )  As  to opinion of blood spofs om the car, Dr. C.  A. Shore testified: 
"I think some of those spots were blood spots." W. R. McCauley, "I am 
satisfied they were blood." And other evidence to the like effect as to 
their opinion that it was blood on the car were circumstances and were 
relevant to the inquiry. 

(3)  As to the identity of defendant: (a) "I know the defendant, and 
the man in the car looked like him, but I will not say that i t  mas. My 
impression is that it looked like him." (b) "He looked like the defend- 
ant. . . . When he came by I thought I recognized him as the man 
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I saw in the coupe on the early morning of 25 March, 1928." (c) "I 
think the man in the automobile looked like him, but I will not swear 
i t  was him. No, sir, I will not swear so, but I think i t  was." 

This kind of evidence has frequently been held to be admissible in this 
jurisdiction. I n  S. v. Costner, 127 N. C., at  p. 572, it is said: "She was 
asked by the Solicitor, 'What is your opinion, from what you saw of the 
man that night, as to who i t  mas?' She answered, 'The figure in the 
room that night compared more favorably with Wade Costner than any 
one else I could think of in that community.' " 

I n  S. v. Carmom, 145 N. C., at  p. 484, i t  is said: "The witness George 
Kluttz testified that he knew the defendant and had known him for two 
months; that, while i t  was dark when the assault was committed, he 
'got a glimpse' of him just after the pistol was fired, a se1:ond only inter- 
vening, and that he 'thought' it was and 'took i t  to be' the defendant, the 
latter being only fifteen feet from him at the time. His father stated 
that, while his vision was obscured by the fact that he was looking from 
a lighted room, his store, into the darkness without, and it was almost 
impossible for that reason to recognize a person, yet he 'threw his eyes 
around7 immediately after the firing of the pistol ancl saw a person 
whom he 'took to be7 the defendant, and he also saw a phtol in his right 
hand, or something that looked like one. He further stated that the de- 
fendant ran in the direction of the Climax Hotel, though it appeared 
that this was not in the direction of his home. I t  seems to us that this 
testimony is as strong as that which, in S. v. Lytle, 117 N. C., 803, was 
permitted to go to the jury, and upon which their verdict and the judg- 
ment were sustained by this Court. Indeed, we are of the opinion that 
the testimony in this case is much stronger than the twtimony of the 
witness John Damkins was in S. v. Lytle. H e  testified in that case as 
follows: 'I recollect the night when the ban1 was burnt. I met a man 
whom I took to be Lytle in the road, near my house. He  was a low, 
chunky man. I t  was too dark to see whether he was white or black. H e  
had his back to me; had on a dark sack coat. I have known Lytle ten 
years; have seen him often. Had I spoken to him I would have called 
him Lytle.' " 

I n  S. 2'. Lane, 166 N. C., 336, it is said: "The testimony of E. Hill- 
man that the man he saw coming towards Joab Lane's house looked like 
the defendant, was competent in connection with the other evidence of 
identity." 

I n  S. v. Walfon, 186 h'. C., at p. 459, i t  is said: "The exception that 
the court permitted the witness Jones to testify that he took the man who 
held him up at the crossroads that night to be Len Maltcln was properly 
overruled. S.  v. Spencer, l i 6  N. C., 713; 19. 21. Lytle, 117 N. C., 803, 
a n d S .  v. Thorp,$2 N. C.,lS6." 
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( 4 )  T h e  a t tempt  to  commi t  suicide. This evidence is  i n  the record, 
and i t  has been held that  such a circumstance is competent to be con- 
sidered by the jury, when determining the guilt of defendant in connec- 
tion with other circumstances. 

I n  S. v. Dickerson, 189 N.  C., a t  p. 331, i t  i s  said:  "In S. v. Case, 93 
N. C., 546, i t  is said: ' I n  criminal cases every circunlstance that  is calcu- 
lated to throw light upon the supposed crime is  admissible. S. v. S w i d ,  
19 . C 9. The fact that  immediately after the discovery of the crime 
the person charged with its commission flies (fled), is  admitted as a cir- 
cumstance to be considered by the jury. 8. v. r a t ,  51 N.  C., 114. SO 
it is held that  if the prisoner, when arrested, attempts to make his escape, 
or  attempts to bribe the officer to  let him escape, the evidence is  admis- 
sible. 11 Ga., 123; Fanning  v. Sta te  of dl issouri ,  14  Mo., 386; Dean v. 
Corn~nonzoealth, 4 Grattan, 541; 26 Ia. ,  275.' I n  8. v. Tate,  161 N .  C., 
286, i t  is hcld: 'But such flight or  coucealment of the accused, while i t  
raised no presumption of law as  to guilt, is competent evidence to be 
considered by the jury in connection nit11 the other circumstances. 
1 2  Cyc., 303; 2 1  Cyc., 941,' " S. 2%. Hairston,  182 N.  C., 551; S. v. 
Stetcart ,  189 PI'. C., a t  p. 347; S. v. .ldams, 191 3. C., a t  p. 527; 8. v. 
Mull,  ant^, 331;  Commonweal th  c. Xadeiros ,  255 Mass., 304, 47 
A. L. R., 962. 

I t  is  said in S. v. Steele, 190 N .  C., a t  p. 511, speaking of flight: "The 
basis of this rule is tlmt a guilty conscience influences conduct. F rom 
time inlmemorial i t  has been thus accepted. 'The viicked flee when no 
man pursuetll; but the righteous are bold as a lion.' 28 Proo., 1. 'Thus 
conscience cloth make cowards of us all.' Hamlet, Act 111, scene 1. 
'Guilty consciences always make pcople cowards.'-The Prince and his 
Xinister, Pilpay, ch. 111, Fable III." 

Suicide is in the nature of flight. I n  S. v. Rlantcct f ,  24 New Mexico, 
433, 174 Pac., a t  p. 209, the following observations on the subject are 
made: "It is nest conteuded that the court erred in admitting in evidence 
and in instructing the jury that  i t  might consider proof of the attempt 
of the appellant to commit suicide. It is urged in this connection that  
proof of the attempted suicide is not analogous to flight and does not 
i n ~ o l v e  any suggestion of guilt. I t  is  urged that  in the case of 8. v. 
Coutlofte,  7 N. D., 109, 72 IV. W., 913, the Court held that  there is  no  
presumption of guilt arising from the fact that  the person charged with 
crime, and while in confinement and before trial, attempts to commit 
suicide. I t  is suggested that  the case of S. v. Jaggers, 71 N .  J .  Law, 
281, 58 Atl., 1014, 108 ,h. St. Rep., 746, while holding to the contrary, 
i t  is  not supported by reason or authority. We, however, do not agree 
with appellant's contention in this respect. Other than the cases cited 
by appellant, our attention is directed by the State to the case of People 

37-196 
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v. Duncan, 261 Ill., 339, a t  353, 103 N. E., 1043, 1049. The Supreme 
Court of Illinois in  that case held that :  'The fact th2.t defendant at- 
tempted to commit suicide was a circumstance which was properly to be 
taken into consideration by the jury in connection wiih all the other 
facts and circumstances proven.' " 

I n  the present case defendant was sui juris-a man of mental and 
physical vigor, perfectly normal. H e  had been leading a double life, 
his trial was on, he could not stand the humiliation and disgrace, and in 
his endeavor to escape the punishment, he anticipated f r ~ m  the evidence 
adduced, he attempted to kill himself. This is somewhat akin to flight. 

The  automobile u:as viewed by the jury, and some of the spots pointed 
out to them. The power of the court below to order a view by the jury 
is set forth in  8. v. Stewart, 189 N.  C., p. 345. I n  the present case there 
seems to have been no objection. 

I t  is sometimes difficult to determine what is and is not sufficient evi- 
dence to be submitted to n jury. Under the Constitution of this State, 
this Court has jurisdiction upon appeal to review any decision of the 
courts below "upon any matter of law or legal inference." I t  is the 
province of the jury to determine the facts and that of the court to state 
the law. The right of trial by jury has ever been closely allied with the 
cause of human liberty. "The right of trial by jury," s q s  Mr. Justice 
Story, "is justly dear to the American people. I t  has slways been an 
object of deep interest and solicitude, and every encroachment on it has 
been watched with great jealousy. The right to such a trial is incor- 
porated into and secured by the constitution of every Stato in the Union. 
I n  Magna Carta the basic principle of that right is more than once 
insisted on, as the great bulwark of English liberties, but especially by 
the provision that 'no freeman shall be hurt, in either his person or 
property, unless by lawful judgment of his peers or equals, or by the 
law of the land.' " 

The jury has convicted the defendant of murder in  the second degree. 
I f  this verdict is premised on sufficient evidence it must stand under the 
law. This Court cannot erect a despotism of five men. I f ,  on the other 
hand, it is premised on conjecture, suspicion or mere scintilla, it is the 
duty of this Court to so declare. S .  v. Swinson, ante, 100. We are 
constrained to decide as a matter of law that the evidencl3 was sufficient 
to be submitted to a jury and the probative force was for them. 

The links in the chain of circumstantial evidence. The defendant and 
Annie Terry, from the evidence, had for years been engaged in secret 
illicit relations. They were settled-aged man and woman They seemed 
to get together generally on Saturday nights, both living in Durham, and 
he, being a contractor, coming home for the week-ends. She had care- 
fully kept some fifteen of his letters, he signing all of them "Rover." 
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She even kept the one he had written on, "Burn this." I t  seems that 
she had upbraided him about women. H e  warned her in one letter not to 
say too much, or he would have to leave this country. H e  would phone 
her and they would go for a ride, or other arrangements be made for 
their meetings. At  one time she went to Salisbury to meet him. He  
sent her money to Atlanta. The telegrams between them were signed 
"Herbert" and "Annie." The time had come when the illicit relation- 
ship had to cease. He  became engaged to marry another woman. Annie 
Terry was thrown in  the river at  Avent's Ferry Bridge at about 
11 o'clock on 24 March, 1928. This bridge was some forty-eight miles 
from Durham, and defendant usually went to the ferry down No. 10 and 
up No. 50, by the way through Cary and Apex. At 9 o'clock that night 
he stated that he went to his office and wrote his fiancee at Cooleemee a 
letter and mailed it. H e  said he went home at 9 :30 and went to bed. 
That evening Annie Terry was a t  her home; took supper with her 
children. The telephone rang; she answered it. This mas about 7 o'clock. 
She changed her clothes and asked her son to take her to the bus station, 
but she got out of his car some four and a half blocks from the bus 
station. The last trace of her in Durham, from the evidence, was be- 
tween '730 and S o'clock at  Oren Holmes' store about two blocks south 
of the Union Bus Station. She was wearing a darksblue felt hat which 
had no brim. The evidence would indicate that after defendant wrote 
the letter to his fiancee, by telephone or otherwise they got together as 
usual on Saturday nights. Defendant had a new green Nash coupe, 
Firestone tread on the tires. H e  was raised at  the old homestead, his 
father now dead, and he and the other children inherited the land that 
ran to the river and Arent's Ferry Bridge, where the murder took place. 
He knew the river, the depth of the water at  the bridge 18 to 20 feet. 
His motive mas to get rid of her so he could marry his fiancee, to whom 
he had written that night. H e  and she got in his car. He  could easily 
drive to the Avent Ferry Bridge in an hour or so. H e  drives from Dur- 
ham down No. 10 to Cary, then on No. 60 to Apex, and then to Merry 
Oaks. Jack Womble was working on the night of 24 March at  a filling 
station a t  Merry Oaks. About 10:30 o'clock that night a green coupe 
with wire wheels, occupied by a man and a woman, drove up. The man 
called for soft drinks, which Womble got and took to the car. The man 
in the car had a broad face and shoulders and was clean shaven. The 
defendant answers this description. The woman in the car was a settled- 
aged woman. The car did not continue down No. 50 towards Sanford, 
but he watched i t  go south for a few hundred yards, turn to the left, 
cross the railroad and turn into the Avent Ferry Bridge road. Womble 
testified, "I think the man in  the automobile looked Iike him (defend- 
ant), but I will not swear that i t  was him. I would not swear so, but I 
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think i t  mas." The  death car reaches Avent Ferry  Bridge. The  fisher- 
men hear the pitiful screams and cries of a woman, and a sound as if 
some one had been thrown into the water. The car that came upon the 
bridge was a smooth-running gear-shift car, and sounl3ed like it was 
nen.. The  car, after the woman had been thrown in the river, nloved 
across the bridge to the Lee County side, turned around and canie 
back, crossed the bridgc and then came upon the bridgc again, stoppctl 
and the lights were turned out. A heavy voice was heard talking to 
some one in thc water. Some hour and a half after, the rescuillg 
party heard a voice down the river in distress, and tlie voice so011 
hushed forever. The  body of A n ~ ~ i e  Terry was found on 3 ,\l,ril d o \ \ l ~  
the river about thrce miles. Thrre  werc blood spots on the third or 
fourth span of the bridge as big as a man' j  hand, antl hair  and blood 
on the inside and outside of railing. The  undertaker txtified her lips 
and mouth mere swollen and bruised as if by blows E cross her fore- 
head, and other bruises as if struck by some instrument, and bruises 
inflicted while her arms were raised upward in front of her f a d  above 
her head. When the body was found she did not have on a hat. De- 
fendant's car  mas examined thoroughly antl a number of spots which 
looked like blood were found on the back rest of tlie seat inside and on a 
ledge a t  tho top of the back seat. This was on the side the noman sat. 
There were other spots on the outside of the car. Dr .  Shore, who made 
a microscopic examination of the spots, testified, "I think some of those 
spots were blood spots." A t  11 o'clock Charlie Goodwin and his wife 
came by, and as he approached Avent Fe r ry  Bridge from the Lee County 
side he saw an  automobile on the bridge x i t h  its lights burning, as they 
got nearer the lights mere turned out. H e  testified that  i t  was a green, 
one-seated car, with wire wheels. Thc  man in the car mas stout, broad- 
faced, the description corresponding to defentlant and his car. The  auto- 
mobile of defendant looked like the one he  saw on the br dge that  night. 
H i s  wife testified he turned his face directly towards he r ;  he n a s  a 
stout-built man with a broad face, clean shaven. "I know the defend- 
ant, and the man in the car looked like him, but I mill not sag that i t  
mas; my  impression is that  i t  looked like him." The  man on Avent's 
Ferry  Bridge starts back towards Durham via Apex and Cary. 11. E .  
Holland was matching tlie road closely, as he had a largc sun1 of money 
in his pockets, and was traveling south along No. 50. After leaving 
Apex he passed t n o  automobiles going north. in front  a sedan, behind a 
coupe. The  coupe passed the  sedan and the driver put  his head out of 
the window; he could see him. "He looked like defendant." At the 
time of the tr ial  he testified: "When he came by I thought I recognized 
him as the man I saw in the coupe on the early morning of 25 March, 
1928." Shortly after Holland passed the coupe, about a mile from 
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Alpex, he found lying on the concrete paving of the road a woman's blue 
felt ha t  without any brim. On the inside was a blood stain as large as a 
qu:lrter of a dollar. The  hat  \\as identified as that  of Annie Terry, 
worn by her on the night she was killed. The man who killed her, on the 
return trip, no doubt, after striking her i11 the head the hat  was knocked 
off in the car, and when he found it on his return, he  threw i t  out on 
the road. X a n y  witnesses testified that  defe~~dant ' s  car had such tread 
tires that make a track similar to those found going on the bridge, turn- 
i11g around and corning back on the bridge, also the similarity of the 
death cnr on the bridge with defendant's car. These tracks mere dis- 
tinct and clear, and the tracks were csamined closely; the ground a t  the 
tirile n a s  soft enough for a car to make a good print. When confrolited, 
the defendant denied knowing Annie Terry,  then admitted knowing her 
slightly and made other denials, which were contradicted. T o  cap the 
c.lim:rs. n11~11 the web was being vrapprd  around liini during the trial, 
he atternlrted to connnit niurder and kill himsclf. The jury thxt tried 
him liewed the spots on his car. We think the evidence was sufficient to 
~ J P  subn~it ted to the jury. I t s  probative force was for them. I n  the 
record \ye find 

N o  error. 

J31toc,nn, J., dissenting: Did the defendant throw Annie Terry from 
the bridge a t  A ~ e n t ' s  Ferry  on the night of 24 Xareh,  1928, a t  about 
10 :RO or 11 o'clock? 

Avcnt's Ferry Bridge is on a public road. Several otlier public roads 
ruil into tlic road leading to tlie bridge. The  bridge is neither a secluded 
nor a tlesolate place, but one much usetl by the public, generally. While 
the defendant and his brothers arid sisters o~vned as tenants in conirnon 
the land of their deceawd father, there is  no evidence in the record that  
any living pwson had seen the clefendant upon the land or traveling this 
particular road in t~benty years. 

The  State relied n l~o l ly  upon circuinstantial evitlencc for conviction. 
The  defendant by motions of nonsuit, challenges the sufficiency of the 
evidence and contends that  the tr ial  judge ought not to have submitted 
the case to the jury. Upon such motions, the defendant was entitled to 
have tlie entire eridencc in the case, both for the State and himself, con- 
sitlerrd a d  weighed by the trial judge and viewed in  a light most favor- 
able to the Statc. C. s., 4643; S. c. I~ i l l ian ,  173 N .  C., 792; S. u. 
Brinhley, 183 N. C., 720; 8. c. Pasour, 183 X. C., 793. Viewing the 
evidence "in a light most favorable to the State" does not mean that  the 
viewing eye shall be overindulgent, or that  the viewing mind should 
span gaps or forge material links or supply essential deficiencies in the 
evidence, because the State is, and ought to be, as much interested in 
liberty as i n  punishment. I n  discussing this aspect of the law, Allen, J., 
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in S. v. Oalcley, 176 N .  C., 755, wrote as follows: "It ir~ neither charity 
nor common sense nor law to infer the worst intent which the facts will 
admit of." 

I t  is not legally accurate to say that the weight and pi~obative value of 
evidence is exclusively a question for the jury. This is true only when 
the jury receives the case for consideration. The t r ~ a l  judge is the 
weigh-master i n  the first instance, and i t  is primarily his duty to weigh 
the evidence in order to determine whether or not i t  it) sufficient to be 
submitted to the jury. 

What then are the tests or sign-boards which the law has set to guide 
the judge in  determining this preliminary and fundamental question? 
I n  criminal cases the weighing tests may be classified as follows: (1) 
Every man is presumed to be innocent until the contrary is proved, and 
it is a well established rule in  criminal cases that if there is any reason- 
able hypothesis upon which the circumstances are consistent with the 
innocence of the party accused the court should instruct the jury to 
acquit for the reason that the proof fails to sustain the charge. The 
guilt of a person is not to be inferred because the faci,s are consistent 
with his guilt, but they must be inconsistent with his innocence. S. v. 
Massey, 86 N.  C., 658. ( 2 )  The evidence must be more than a scintilla. 
A scintilla is some evidence, and is defined by this Cour; as "very slight 
evidence." S. v. White ,  89 N. C., 463. (3) "Evidence which merely 
shows i t  possible for the fact in issue to be as alleged, or which raises a 
mere conjecture that it is so, is an insufficient foundation for a verdict 
and should not be left with the jury." TYittlcowsLy v. Wassort, 71 N.  C., 
451; S. v. Vimon, 63 N. C., 335; S. v. Massey, 86 Pu'. C., 658; S. v. 
Powell, 94 N.  C., 965. (4)  The evidence must reasonably warrant the 
verdict. I n  cases where the State relies upon circumstantial evidence 
alone, when is a verdict reasonably warranted? Stacy,  J., in S. v. 
Melton, 187 N. C., 481, has given a clear and comprehensive answer to 
this question in  the following words: "It is the accepted rule of law, at  
least in  felonies and capital cases, that where the State relies for a con- 
viction upon circumstantial evidence alone, the facts established or ad- 
duced on the hearing must be of such a nature and so related to each 
other as to point unerringly to the defendant's guilt and exclude every 
rational hypothesis of innocence." 

Therefore, in brief, a trial judge is not justified in  submitting a case 
of this sort to the jury unless the evidence is more than very slight; 
creates more than a possibility, conjecture or grave suspicion; excludes 
every rational hypothesis of innocence and points unerringly to the guilt 
of the defendant. 

Bearing these established principles of lam in mind, ii, becomes neces- 
sary to analyze the evidence in order to ascertain if it measures up to the 
standard declared in  the law. 
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The State relies upon five elements as tending to identify the defend- 
ant as the perpetrator of the crime, to wit : (1) Motive; (2) automobile 
tracks; ( 3 )  personal identity; (4 )  blood; (5)  attempted suicide. 

(1)  Motive is built of substantially the following facts: When the 
defendant was first questioned by the sheriff he stated that he was en- 
gaged to be married. The evidence does not disclose that any specific 
date had been set for the ceremony. Fifteen letters were offered in  evi- 
dence, written by the defendant to the deceased. Only two are dated. 
Of these, one is dated 29 December, 1925, and another 20 April, 1926. 
Another is dated 27 September, but there is nothing to indicate the 
year. These letters, covering certainly a period of years, indicate a des- 
ultory illicit relationship. Beyond this, they are as colorless as the 
mummy of the alleged Tutankhamen. They all begin with the formal 
salutation: "Dear Mrs. Terry," and several of them close with the pro- 
saic farewell: "Yours truly-Rover." There is not a word of endear- 
ment or affection in any of them. There is no evidence that the de- 
ceased wanted or expected to marry the defendant. There is no evidence 
that the deceased knew or had reason to believe that the defendant was 
engaged. There is no evidence of any quarrel, fit of jealousy, ill-will, 
grudge or threats. These are the usual, if not universal sources, out of 
which motive flows. I know of no case, and none has been called to my 
attention, in which motive has been supposed to spring from any other 
source. The suggestion is that it was necessary for the defendant to be 
rid of the deceased so that he could at some time marry another woman. 
I n  order to build a motive out of these independext and unrelated facts 
three important guesses are required, to wit: ( a )  That the deceased in 
some way heard that the defendant was engaged and contemplated mar- 
riage at  some indefinite time; (b) that as a result of such information 
she flew into a rage and threatened to "tell the world" that the defendant 
had been guilty of adultery; (c)  that thereupon the defendant, fearing 
the gossip, or an accusation of adultery, or assignation, lured the de- 
ceased into his automobile, drove her fifty miles to a public bridge, buy- 
ing soft drinks on the way-knocked her in the head and threw her into 
the river. There is not a syllable or line of evidence in the record, as I 
read it, to support or create any of said guesses. Essential facts cannot 
be supplied by conjecture or created by speculation. 

Applying the standard fixed by law for measuring evidence, can it be 
said that the evidence of motive is more than "very slight-a scintilla"- 
or does it create more than a "possibility" of t ruth? I think not. If 
this conclusion is correct, then all the alleged evidence of motive is no 
more than a legal zero. 

(2) But the State contends that the automobile tracks found at the 
bridge are the same kind of tracks as were made by defendant's automo- 
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bile; hence such tracks tend to identify the defendant ai the scene of the 
killing. On this phase of the case the evidence is as follows: "I would 
say that the marks on the casing of that car (defendant's) were the 
same as the marks and tracks I saw on the bridge--Firestone tread.') 
But this same witness further said: "I have not observed the tracks made 
by those tires (defendant's). Firestone casings are very popular, high- 
class tires, I think. The Firestone is a very common tire used in this 
country. And the tread that I saw looked like i t  might have been made 
by a Firestone tire. I am pretty certain of that. That is as much as I 
can say." The purport of this testimony then, is that there was nothing 
peculiar about the autonlobile track. I t  was an ordina-y Firestone tire 
track, and in nowise different from any other Firestone tire track, such 
Firestone tires being in general and common use. 

Does this evidence create more than a "possibility" that a particular 
Firestone tire, to wit, that of defendant, made the pal-ticular track at  
the bridge? I f  not, the track evidence is merely anotlier legal zero. 

The State, however, contends that a green Nash coupe wit11 mire 
&heels was seen on the bridge and in the community upon the night of 
the homicide. There was evidence on behalf of the defendant, not dis- 
puted or controverted by the State, that '(there are a lumber of coupe 
style automobiles which resemble the Nash coupe, among them the 
Diana, the Buick, and Reo." Hence, there was nothing peculiar, strik- 
ing or unusual about the defendant's automobile, either in its color, 
mire wheels or style. There was no evidence that the deceased and the 
defendant had ever been seen riding together until the night of the homi- 
cide, but there is undisputed and uncontroverted evidence that the de- 
ceased on Sunday afternoon, 4 March, 1925, at about 5 o'clock in the 
afternoon, got in a green coupe, just like the automobile of tlie defend- 
ant, on a public street in the city of Durham, with an 111knon.n man- 
not the defendant-and drove away. She did not come back that night. 
This evidence shows that the deceased, a short time prior to her death, 
was associating with some man other than the defendant, who drove a 
green coupe with wire wheels. 

(3)  The next link in the chain of circumstances re1 ed upon by the 
State consists in what is termed personal identification of the defendant 
upon the night of the homicide. This identification is based solely upon 
the testimony of three witnesses, to wit: Jack Womble, Mrs. Charlie 
Goodwin, and H. E. Holland. Womble testified that at  about 10 :30 
o'clock that night a man driving a green coupe with wire wheels in 
which a "settled aged woman" was riding stopped at his place of busi- 
ness and the man purchased soft drinks. The witness 3aid: "The man 
in the car had a broad face, broad shoulders, and was ckan  shaven. . . . 
I never saw the defendant until I saw him here in thcl courthouse. 1 
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think the lnan i n  the automobile looked like him, but I will not swear 
that  i t  was him." Mrs. Charlie Goodwin and her husband drove across 
the bridge a t  about 11 o'clock. She  said, "As we passed I saw a man i11 
the car which was on the bridge. H e  turned his face directly tonard  me. 
H e  was a stout-built man, with a broad face, clean shaven. . . . The  
man appeared to be a middle aged man. I know the defendant and the 
man in  the car looked like him, but I  ill not say that  i t  was. My  im- 
pression is that  i t  looked like him." I t  is  to be observed tliat the wit- 
nesses do not undertake to say that  the man they saw was the defendant 
or that  i n  their opinion i t  was the defendant, or tha t  they "took i t  to 
be" the defcndant, or  that  their best impression was tha t  i t  was the de- 
feudant. Giving their words their plain meaning and import, these 
witnesses say in  substance that  they saw on that  night a stout-built man, 
broad shouldered, clean s h a ~ e n  and niirldle aged, and that  this man 
"looked like" the defendant, because he, too, ~ v a s  a clean-shaven, broad- 
shouldered, broad-faced, middle-aged man. Clearly this eridence is  no 
more than the conclusion or deduction of the witness. S. c. T h o r p ,  7 2  
I\'. C., 186. Furthermore, this testimony a t  most identifies only the 
physical type or physical class of the person on the bridge, but evidence 
nhicli merely desigi~ates the accused as  a member of a certain physical 
class is insufficient and does not, i n  my  judgment, "warrant a verdict of 
guilty," particularly when the v-itnesses, who are  very intelligent, are 
careful to qualify their answers so as to exclude any impression that  
they claimed to have recognized tlie defendant. The  witness, Holland, 
testified that  on the night of the homicide he was driving an  automobile 
a t  a speed of about forty-five miles nn hour and met t x o  automobiles. The  
rear automobile was t rawl ing a t  a rate of thirty-five miles or more per 
hour, and the driver of the rear automobile attempted to pass the one 
in front and put  his liead out of the windou~. This  witness was sub- 
l~e i iaed  by the State and the deferidant ~ i a s  pointed out to him by tlie 
officers. H e  testified in  substance that  the inan he saw on the road 
looked like the defendant. H e  further testified tliat the night was dark 
and his nindsliield was covered with mist. This purported identifica- 
tion niade on a dark, rainy night, ~i-hile two autonlobiles were nhirlilig a t  
high speed through the mist and fog, is so reckless, fanciful, and totally 
contrary to the common observation of men who ride in automobiles and 
seek to identify even a n  acquaintance while the automobiles are travel- 
ing e t  high speed that  I deem i t  unnecessary to discuss or waste time 
with such statements. 

(4)  Another circumstaiice urged by the State tending to identify the 
defendant mas the presence of certain spots on the inside of the car 
which certain witnesses thought mere blood stains o r  "looked like blood 
stains." The largest spot on the inside of the car mas about the size of 
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the nail of the little finger. Others were about the size of a match head. 
But the car was taken to Raleigh by the officers and SUE jected to a care- 
ful microscopic examination by Dr. Shore, an expert and director of 
the State Laboratory. Dr. Shore said, "As far  as I am milling to go is 
to say that I think some of those spots on the inside of that car were 
stains of mammalian blood." Mammalian blood covers a wide field. 
from a mouse to a whale. I n  order to give this evidenve any weight at 
all two important facts must be supplied by guesswork, to wit:  (a)  That 
the mammalian blood referred to by the expert and other witnesses was 
human blood. (b) That such blood was also that of a particular human, 
to wit, the deceased. The blood evidence lies so clearly and so exclusively 
in the field of speculation and conjecture that I deem it unnecessary to 
debate this phase of the case. 

(5)  Finally, the State contends that the attempted s~.icide of defend- 
ant should be attributed to a consciousness of guilt. I n  the big cities of 
the United States in 1925 there were 2,808 homicides and 4,000 suicides. 
I n  other words, suicide was practically twice as prevalent as homicide. 
Who is wise enough to say that the 4,000 took their own lives because of 
a consciousness that they were guilty of some crime and that some day 
they might be apprehended or written up in  a newspaper 1 There is no 
decision in this State upon the competency or relevancy of such evidence. 
The decisions in other courts are not uniform. A diligent investigation 
discloses but few cases dealing with the subject. This in itself is strong 
proof that suicide evidence is unusual and practically unknown to the 
courts. The courts holding the view that such evidence is competent 
rest the decision upon the ground that there is some sort of intangible 
analogy between suicide and flight. IYo other reason has ever been ad- 
vanced by any court. I cannot see such analogy. The impulse to escape 
and the impulse to commit suicide in my judgment must necessarily 
spring from two totally different states of mind. The Supreme Court of 
North Dakota in S. v. Coudotte, 72 X. W., 913, has given, in my judg- 
ment, the clearest and most logical analysis of the question to be found 
anywhere in the books. I n  holding evidence of attempted suicide incom- 
petent and irrelevant, the Court says: "One who flees does so, generally, 
for the purpose of avoiding the ~unishment  that follows violated law. 
One who commits or attempts suicide seeks to avoid no punishment. He  
deliberately accepts the highest punishment that the law could possibly 
inflict-death. Hence the very circumstance that raises the presump- 
tion of guilt from flight is absolutely wanting in  suicide. . . . When 
we essay the task of accounting for suicide on any general grounds, we 
undertake a task that from its very nature, is imiossi'ble of perform- 
ance. The human mind is so wonderfully, yet so delicately, constructed, 
the human passions are so powerful, yet ,so varied, that i.; is idle for any 



N. C.] FALL TERM, 1928. 587 

one person to pretend to enter the consciousness of another, and account 
for the inner workings of that other mind. We only know that, what- 
ever may be the motive, it is not, and cannot be, a desire to avoid pun- 
ishment. . . . This being true, a jury never should be permitted to 
treat i t  as evidence of guilt." Moreover, the defendant left a bloody 
note declaring his innocence and stating that he was committing the act 
because he was being "framed" and could stand i t  no longer. So far as 
the defendant was concerned, this was a dying declaration, and sur- 
rounded with all the solemnity of other dying declarations. One thing 
is certain, and that is that the mind in  some way gives expression to its 
conclusions and emotions. I t  is the common observation of mankind 
that few men are willing to launch the mortal bark upon the dark waters 
of eternity with a lie upon their lips. This dying declaration accom- 
panied and explained the act, and in  my judgment was fa r  more con- 
clusive of the motive impelling the act than of some other motive carved 
bodily out of the wide spaces of imagination. 

I t  is also significant that a man named Haskins was arrested and 
charged with the murder before a warrant was issued for the defendant. 
Haskins was a married man who was offered as a State's witness, and 
who testified that he knew the deceased and had called on her "once or 
twice and took her to ride i n  my automobile one night." The alibi of 
Haskins was accepted by the officers and he was released. 

I do not know whether or not the defendant is guilty. A11 I know is 
the record which I have before me. From this record the deceased was 
associating with other men, and the e~idence does not point "unerringly 
to the defendant's guilt," nor does i t  create more than a suspicion or 
possibility of the guilt of the defendant. The record leaves upon my 
mind the impression that the horror of the crime demanded a victim, 
and that as a result thereof the defendant was bound as a smoking sacri- 
fice upon the altar of conjecture and suspicion. I n  my judgment, the 
case made against the defendant was far  weaker than the i l lontague case, 
the Goodson case, the Brackdle case, the L y t l e  case, or any other case 
in the books. 

I t  is contended that the facts and circumstances are so slight in pro- 
bative value that in  themselves and standing alone they would not 
amount to evidence, but when taken in  combination they constitute a 
rope of great strength. I do not concur in this reasoning. Unless the 
principles of mathematics have been recently changed, adding a column 
of zeros together produces zero; neither can a multitude of legal zeros 
beget a legal entity. 
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ALLIE A. CROJIWELL v. CAItT, 11. LOGAS A N D  R.ILPH BEACHAJI, A Y D  

CARL RI. LOGAR' AXD RALPH BEACHAM v. W A L S t T  31ERChSTILE 
COJIPANT, ASD C.  B. MASHBTItS. RECEIVER, ASD JII1S. A I L I E  A. 
CROMWELL. 

(Filed 23 January, 1929.) 

1. Trial-Taking Case o r  Question F'rom Jurf-Sonsuit. 
Upon motion of nonsuit all the evidence, wlietlier offered by the plain- 

tiff or elicited from the defendant's witnesses, will be considered in the 
light most favorable to the plaintiff. giving him every reasonable intend- 
ment thereupon and every reasonable infwence to be drawn therefrom. 

2. Fraud-Right of Action a n d  Defenses-Duty t o  Read Instrument. 
A person who can read and is capable of understand ng an instrument 

is generally required to read a paper before signing it  unless he is induced 
not to do so by positive fraud or false representations made by the other 
party and relied on by him. 

3. Same-Ratification-Deeds-Nonsuit. 
Where there is evidence tending to show that the p1:intiEs were busi- 

ness men of intelligence and that  they had an opportunity to read a deed 
in which was an agreement to, assume personal 1iabilit.i for a debt as a 
part of the purchase price of lands, but that they signc?d the instrument 
without reading i t  because they assumed that it  was drawn in accordance 
with a previous agreement, with further evidence that the defendants said 
nothing and did nothing to prevent the plaintiffs from reading the deed, 
and that  after discovery of the error the plaintiffs ratified the fraud by 
attempting to settle the debts so assumed by personal notes, etc.: Held, 
the plaintiffs a re  not entitled to recover, and a judgment a s  of ilonsnit 
should have been allo\ved. 

APPEAL by  Mrs.  Allie A. Cromwell f r o m  X o o r e ,  J., and  a jury,  a t  
M a r c h  Term,  1928, of MADISON. Reversed. 

Allie A. Cromwell, on  1 3  August,  1927, instituted th i s  action against 
C a r l  hi. Logan and  R a l p h  Beacham, i n  t h e  Superior  Cour t  of Buncombe 
County, N. C., to  recover on  the following note allegcbd t o  h a r e  been 
assumed by  them, viz. : 

'($4,000.00. Asherille, N. C., 1 2  December, 1925. 

O n  o r  before one year  a f te r  date  without  grace, f o r  va 'ue  received, we, 
or ei ther  of us, promise t o  p a y  to t h e  order  of Allie A. Cromwell, F o u r  
Thousand  a n d  No/100 Dollars,  with interest a f te r  date  un t i l  paid. T h e  
drawers  a n d  endorsers sereral ly  waive presentment f o r  payment ,  protest 
and  notice of protest and  nonpayment  of this  note, a n d  all  defenses 011 

t h e  g round  of a n y  extension of t h e  t ime of i t s  payment  t h a t  m a y  be given 
by  the  holder o r  holders to  them or  ei ther  of them. 

D u e  1 2  Dec., 1926. GRACE S. L'ICR. (Seal.) 
No. 1." 
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(1) The  note was secured by deed of trust of even date made by 
Grace S. Lock (widow) to Guy Weaver, trustee for Allie A. Cromwell, 
which was duly recorded in the office of the register of deeds in  Madison 
County, N. C., where the land was situate. 

(2 )  Grace S. Lock on 5 February, 1926, after executing the above deed 
in trust conveyed the land to the Walnut Mercantile Company, a cor- 
 oration. This deed was duly recorded in Madison County, N. C., and 
the said Walnut Mercantile Company assumed and agreed to pay said 
note of $4,000 to Allie A. C r o m ~ ~ e l l .  

( 3 )  The  Walnut Mercantile Company, on 'i September, 1926, con- 
veyed said land to Carl 11. Logan and Ralph Beacham. This deed was 
duly recorded in  Madison County, K. C. The agreement in the deed is  
as follows: "That said lands and premises are free from any and all en- 
cumbrances excepting a balance of about $14,000 on deed of trust origi- 
nally for $15,000, payable to S.  R .  Freeborn, second deed of trust for  
$4,000 to Allie A. Cromwell; and taxes for the year 1926, all of which 
obligations are assumed by the grantees as a par t  of the purchase price." 
Thereafter Carl  31. Logan and Ralph Beacham conveyed said land back 
to the Walnut Xercantile Company with like assumption of debts. 

Car l  31. Logan and Ralph Beacham set u p  as a defense: (1) Action- 
able f r aud ;  (2 )  mutual mistake in respect to their assumption of the 
Allie A. Cromwell note. 

Carl 31. Logan and Ralph Beacham subsequently instituted an action 
against the Walnut Mercantile Company, a corporation, and C. B.  
Mashburn, receiver of the Walnut Mercantile Company, in the Superior 
Court of Madison County, N. C., praying that  the above provision in  
regard to their assumption of the plaintiff's note be set aside (1) for 
actionable fraud, (2 )  mutual  mistake. 

B y  consent the actions were consolidated and tried together in Xadison 
County, K. C., and the plaintiff, Allie A. Cromwell, in this action, mas 
made a party defendant to the latter action brought by Logan and 
Beacham. Several issues were submitted to the jury, the only one an- 
swered and now material to be considered is the first: 

"Was the provision in  the deed by the Walnut Mercantile Company 
to Carl M. Logan and Ralph Beacham, whereby they agreed to assume 
and pay a debt of $4,000 to Allie A. Cromwell, and a balance of about 
$14,000, inserted therein fraudulently and wrongfully and without the 
knowledge and consent of said Logan and Beacham? Answer: Yes." 

The defendants, Carl M. Logan and Ralph Beacham, contended that  
there was a n  original contract made between them and the Walnut Mer- 
cantile Company, which was lost, which did not contain the personal 
assumption clause of the debts. That  Edward Lock mas secretary of 
the Walnut Mercantile Company, and he stated that  if we traded for 
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the stock of merchandise "We would not be in any way :?ersonally liable 
for the debts of the corporation." 

Carl M. Logan testified: "About a week later we went back to Walnut 
and saw Mr. Lock again. We went over the stock of goods carefully, 
and Mr. Lock said the company owed $5,700 on stock of goods on open 
account, $2,400 to Citizens Bank of Marshall, $1,5Ci0 on the store 
fixtures, and $18,000 on the store building and grounds, the latter being 
secured by deeds of trust thereon. H e  said he would transfer to us the 
corporation and we would not be personally liable for any of this in- 
debtedness. H e  said, however, that it would be necessary in  conveying 
the real estate for the corporation to make a deed to mysclf and Beacham 
personally, as that was the only way a corporation could convey real 
estate. I did not know anything about corporations, and relied on that 
statement of Mr. Lock. . . . A few days later we riet at  the attor- 
ney's office to close the contract. When Mr. Beacham a r d  I arrived Mr. 
and Mrs. Lock were there and the attorney. We did not employ the 
attorney; he represented the Locks. We did not have any lawyer. When 
we entered, Mr. and Mrs. Lock were signing the certificates of stock. 
When through, they laid the stock and a deed on the table. We delivered 
to them the deed we had had prepared for the lots in Sunburst Moun- 
tains, Inc., and Mr. and Mrs. Lock then left the office. W e  had not 
r e d  the deed nor the certificate of stock. I supposed tlzcy had prepared 
i t  according to the contract. I had not instructed the attorney or any 
one else to insert in  the deed that we would personally amume and agree 
to pay the debts of the corporation. After the Locks left, we told the 
attorney we wanted to elect officers for the corporation. H e  asked if we 
wanted to convey the property back to the corporation. W e  told h i m  we 
did, and asked h i m  to prepare the deed. H e  prepared the deed, and we 
properly executed it, and about ten days later registwed them at Mar- 
shall. The deeds were in  the attorney's office until the day we took 
them to Marshall. I t  was several months afterwards hefore I learned 
that the clause concerning the personal assumption of !he debts of the 
corporation had been inserted in the deed. We were trying to trade the 
property to some people, and went to the attorney's office in regard to it, 
when he mentioned to us that according to the deed we were personally 
liable for the debts of the corporation. We asked the attorney why that 
was put in the deed, and he said they just put one over on us." On 
cross-examination he testified: "I was about th ir ty  years old when I 
received deed from Walnut  Mercantile Company. Have  high school 
education. Halve traded a good deal. Have  been in the real estate b& 
ness fm some time. I own considerable property. I co~lsider myself a n  
intelligent bwiness man. Received deed in Asheville and registered it in  
Marshall. Registered deed about 10 days after we closed deal. Beacham 
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and I went to Marshall together when we registered deed. Could not 
read deed while I was driving automobile to Marshall. Cannot remem- 
ber salary I was getting after I took charge of corporation. X o  one 
prevented u s  f r o m  reading t h e  deed. S o t h i n g  2csas said b y  Lock  or  a n y  
one else t o  precent  u s  f r o m  reading deed. The attorney is a man of 
good character. Paiid Tl'ilkins t o  re7ease u s  f r o m  the first mortgage 
m s u m e d  in t h e  deed. F r o t e  Mrs. Cromwell the following letter: 

'Asheville, S. C., 28 September, 1926. 
Mrs. Allie A. Cromwell, 
522 W. 27th Street, Sorfolk, Va. 

DEAR J ~ A D A ~ X :  Ralph Beacham and I have bought out the Walnut 
Mercantile Company, and find you hold a second mortgage of $4,000 
against the building, due February, 1926. When we bought the business 
it was in pretty bad shape, and we are getting it straight as fast as pos- 
sible. We are going to pay it out. W e  zvould l ike  t o  get y o u  t o  extend 
your  note  one year,  a n d  w e  wi l l  s tar t  paying you $50 and  interes t  each 
m o n t h ,  for one year,  a n d  t h e n  p a y  all t h e  balance December,  1927. We 
will appreciate it very much if you will do this, and we will be prompt 
with our payments. Yours rery truly, 

CARL Rf. LOGAN. 
P. S.-Please let us hear from you.' 

The business x i s  a cash business. Went on the rocks after JTe took 
charge." 

The testimony of Ralph Beacham was to like effect: "I saw the writ- 
ten contract between us and the T a l n u t  Mercantile Company. Mr. 
Gdasque had it. I read it carefully. I t  did not provide that we were to 
assume the debts of the corporation. Thc contract stated that we were 
to conrey our twenty-seven lots in subdivision known as Sunburst Moun- 
tains, Inc., in Haywood County, for the stock of the Walnut Mercantile 
Company, of a stock of goods and store building at Walnut, N. C. I t  
also set out the amount of indebtedness against the Walnut Mercantile 
Company. I t  did not say anything about us assuming the debts of the 
corporation. We were in the attorney's office some time after our trade 
was closed in regard to another transaction, and the attorney said to us 
that the Locks had put one over on us. Lock afterwards tried to trade 
with us for the Walnut Mercantile Company. H e  saw us several times 
about it. H e  always said, 'If we trade all you will have to do is just 
transfer the stock to us.' " 

On cross-examination: "I a m  a business man. H a v e  traveled for 
A m m r  & C o m p a n y  about e ight  years. Don't know whether the $4,000 
mortgage was part of purchase price or not. Paid Gasque $900. Have 
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had several transactions in  real estate. Logan and I vent through the 
real estate in Ashe~dle  and were not hurt. We mere in the real estate 
business together. All land we conveyed to Lock, twenty-seven lots in 
Sunburst Mountains, Inc., in Haywood County, rougli and steep. I t  
included right to hunt and fish over 3,500 acres of land. Don't know 
exactly how much, perhaps betxeen four and fire acreg, represented to 
Locks as real estate development. Sho~ved them a map with property 
laid off as in lots. Represented to Locks as being worth between $8,000 
and $9,000. Allowed salaries from corporation to myself $150 per 
month. I ~vorked every other day. Logan $150 per m o ~ t h .  H e  worked 
every other day. Mr. Price $135 per month. Lawson and wife $175 
per month. Came with Logan to Narshall and we registered the deed 
containing assumption clause. Knew about the letter Logan wrote illrs. 
C ~ o m w e l l .  Don't remember asking attorney how to av$d personal lia- 
bility. S o  one prevented u s  from reading deed. Had charge of cor- 
poration for about fifteen months. Operated on cash basis. Went on 
rocks after we took charge. T h e  a t t omey  wiade n o  reprt?sentations. T h e  
a f torney  i s  a mnt of good character." 

The attorney, Edward Lock and Mrs. Lock, his mother, all testified 
that it was well understood that Carl M. Logan and Ralph Beacham 
were to, and did, become personally responsible. That .he  original con- 
tract had this agreement and the assumption was put in the deeds mith 
full knowledge and in accordance with agreement. That nothing was 
done to prevent Logan and Beacham from reading the deeds. 

Mlie A. Cromwell testified : "Received letter from :Logan. That is 
the letter (same letter was introduced as appears in c:.oss-examination 
of Logan, the letter head being as follows: 'Carl M. Logan, Builder and 
Real Estate'). Borrowed money to come down here and settle wi th  
Logan. H0 tried t o  give m e  a lot in West  Asheville for m y  mortgage. 
He showed me two lots and said that there mas a mortgage against each 
of them-a house on one of th'em. Logan said, 'I know I will have to 
pay you, but I can't now.' I said, ' I ' m  a widow, Mr.  Logan; give me  
my money and let m e  go back home.'" 

On cross-examination: '"Nothing was said about taking notes as a 
compromise. I did not understand i t  that way. Lock did not tell me 
that my mortgage would be a first mortgage." 

Carl 31. Logan testified: "I offered notes to Mrs. Cromwell as a com- 
promise. Notes secured by real estate in West Xsheville. Notes ran 
over period of twenty years. I did not want to go to c80urt. I did not 
sign the contract mith any addition to it that Mrs. Lock says was added 
to it." 

At the close of Logan's and Beacham's evidence, treated as plaintiffs 
in this action, and at the close of all the evidence, Allie A. Cromwell, 
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as defendant i n  case against her of Logan and Beachain, moved for, judg- 
ment as i n  case of nonsuit. C. S., 567. The  court below denied the 
motion. Allie A. Cromwell excepted, assigned error and appealed to 
the Supreme Court. 

Roberts, Young (e. Lane for Carl 1V. Logan and Ralph Bcachanz. 
Claude L. Love, Oscar S fanton and Geo. JI. Pritchard for -1llic A .  

Cromzcell. 

CIARKSON, J. I t  is the well settled rule of practice and the accepted 
position in  this jurisdiction that, on a motion to nonsuit, the evidence 
which makes for the plaintiff's claim, and which tends to  support her 
cause of action, whether offered by the plaintiff or elicited from the 
defendant's witnesses, mill be taken and considered in  i ts  most favorable 
light for  the plaintiff, and she is  "entitled to the benefit of every reason- 
able intendment upon the evidence and every reasonable inference to be 
drawn therefrom." ^lTash c. Royster, 189 N .  C., a t  p. 410. 

The jury only passed on the issue of actionable fraud, and n e  will 
consider alone this aspect. Was  there sufficient evidence to be submitted 
to the ju ry?  W e  think not. 

Speaking to the subject of actionable fraud, i n  Leonard v. Pozrer Co., 
155 N. C., a t  p. 17, i t  i s  said:  "I t  is t rue that  a person who can do so is  
generally required to read a paper before signing it,  and his failure to 
do so is negligence for which the law affords no redress. This rule does 
not apply, however, i n  case of positive fraud or false representation 
made by another party, by which the person signing the paper is lulled 
into security or thrown off his  guard and prevented from reading it, 
and induced to rely upon such false representations or fraud." Taylor v. 
Edmunds,  176 N .  C., 328; Oil  and Grease Co. e. daere f t ,  192 S. C., 
465;  Ruf ler  v .  Fertilizer lt'orks, 193 N .  C., 632. 

We think the law above stated is  well settled in  this jurisdiction, but 
the facts i n  this case do not come within the principle above set forth. 
We think the law applicable as stated in Forbes v. Xi11 Co., 195 N. C., 
at p. 54-5, quoting from Colt v. I-iimball, 190 N. C., a t  p. 173-3, 
T'arser, J., speaking for the Court, citing a wealth of authorities, said:  
'. 'Defendant's testimony shows that  he is a man of education and promi- 
nence, accustomed to the transaction of business, and of much cspericnce, 
with more than a n  average education, who has served on t h ~ .  board of 
education for Vance County for many years. It was his duty, unless 
fraudulently prevented therefrom, to  read the contract, or, in case he 
was not able to read the fine print  without stronger glasses, to hare  i t  
read to him. This rule does not tend to impeach that  valuable principle 
which commands us to treat each other as  of good character, but rather 

38-196 
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enforces along with it the salutary principle that each one must 'mind 
his own business' and exercise due diligence to know w9at he is doing. 
Having executed the contract, and no fraud appearing in the procure- 
ment of the execution, the Court is without power to relieve the defend- 
ant on the ground that he thought it contained provisions which it does 
not. H e  is concluded thereby to the same extent as if he had known 
what due diligence would have informed him of, to wi:, its plain pro- 
visions that the agent had no authority to make agreements other than 
those contained therein, and that such agreements, if made, were not a 
part of the contract.' Furst 21. Merritt, 190 N.  C., 397; Dunbar v.  
Growers, 190 N .  C., 608; Hoggarrd v. Brown, 192 N.  C. ,  494; Finance 
Co. v. McGasliill, 192 N. C., 557." See Peyton v.  Grif in,  195 N .  C., 685. 

I n  AbeZ v.'Dworsky, 195 N .  C., p. 868, i t  is said: "There was other 
evidence tending to show ratification. I f  plaintiffs disccvered the fraud 
and ratified the sale, they cannot now recover in this action. 12 R. C. L., 
p. 412; Darden v. Baker, 193 N .  C., 386." Sugg v. Credit Corp., ante, 
page 97. 

"One who has assumed or contracted for the payment of another's 
debt may be sued directly by the creditor." Glass Co. v. Fidelity Co., 
193 N.  C., at  p. 772. 

Carl M. Logan and Ralph Beacham were men of education and in- 
telligent business men and in  the real estate business together. Both 
testified that nothing was said at  the time to prevent them from reading 
the deeds. (1)  A deed was made to them by the Walnut Mercantile Com- 
pany with the assumption of Allie A. Cromwell's note. (2) After they 
had purchased the stock they then made a deed back to the Walnut Mer- 
cantile Company with the assumption of Allie A. Cromwell's note. They 
took both deeds to Marshall, N. C., and recorded them about ten days 
after the deal was made. The deeds were dated 7 September, 1926. 
The stock of merchandise was in  the building that Sllie A,. Cromwell had 
a second lien on. They ran the business about fifteen months. They 
purchased the business 7 September, 1926, and this $4,000 note was due 
12 December, 1926, and the deed of trust could have been foreclosed a t  
that time. 28 September, 1926, Carl If.  Logan wrote Allie A. Cromwell 
(Ralph Beachanl testified, "I knew about the letter Logan wrote Mrs. 
Cromwell") : "We would like to get you to extend your note one year, and 
we will start paying you $50 and interest each month for one year, and 
then pay all the balance December, 1927." Ralph Be,icham testified, 
"The attorney made no representations. The attorney is a man of good 
character." Other indicia of negligence and ratification: (1) By rais- 
ing no question as to the personal liability until they were sued in the 
courts, and in the meantime having the deeds showing thi3 assumption of 
Allie A. Cromwell's debt. (2)  By defendant Logan obtaining from one 
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Wilkins at personal cost to him, a release from the first mortgage against 
the real estate, which amounted to $14,000. ( 3 )  By attempting to pay 
the $4,000 note by the transfer and delivery to Allie A. Cromwell of cer- 
tain promissory notes, payable over a period of twenty years, which 
were the personal property of the defendant, Logan, and in which the 
Walnut Mercantile Company had no interest whatsoever. 

On the entire record we think there is no sufficient evidence to sustain 
the verdict, and the motion for judgment as in case of nonsuit should 
have been granted. For the reasons given the judgment is 

Reversed. 
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1. Appeal and Error-Record--Questions Presented f o ~  Review. 
I n  t he  Supreme Court  the  appc l lm~t  is  confined to  the  theory upon 

\rl~icli  he  tr ied his case in t he  court  bclow. 

2. Damages--Measure of Damages-Breach of Contract. 
Wlicre the  ~ c l l e r  contracts to  d e l i ~ r r  lnnilwr for  :m indefinite t ime 

a t  a certain price a t  the  p l aw of delirery,  upon the  purclinier's breach of 
his contract  t o  receive ant1 pay for  i t ,  t he  seller may recover t h e  difference 
between the  contract  price and tlic fa i r  market J nlnc of the  l un~be r  a t  t he  
1)luc.e of delirery,  taking the  f a i r  market  valncb a t  the t ime of the  breach 
a11c1 not a t  t he  (late the  fn tn rc  t lel iwrirs nou ld  l inr r  been made, and at1 
iliitruction tha t  11p could recorer t l ~ e  cliffwe~ice between the  market  price 
an( l  the  value of the  lumber undelircrrd.  u i t hou t  tleducting the  co\t of 
delivery, is erroneous. 

3. Trial-Instructions-Requests-Appeal and Error. 
A \ ~ ~  erroncons instrnctiou ou thc  issue of the  measure of damages en- 

titlctl the  pnrty l~rr judiced tlicreby to n nc\r tri:ll m i t h ~ ~ u t  the ~ i r w s i i t y  of 
h is  ha r ing  submitted a prayer fo r  instructions thereon. 

APYE.\L by defe l ldant ,  G louces t e r  L u m b e r  C o m p a n y ,  f r o m  MacRac,  
Speeial Judge ,  a n d  a jury, a t  M a r c h  Term, 1923, of TRAX~TLVAAIA. 
Xcw trial. 
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The plaintiff instituted this action to recover damages for the breach 
of an alleged contract made and entered into by him with the Gloucester 
Lumber Company, a corporation, and Joseph S. Silversteen, on 1 August, 
3916. There was a judgment of nonsuit in the court below as to the 
defendant Silversteen. The alleged contract contains certain recitals : 
Whereas (1)  said Gloucester Lumber Company is desirous of obtaining 
the right to construct and operate a line of its railroad over and about 
one-fourth mile of the said J. Frank McCall's land in  Gloucester Town- 
ship, known as the J. G. McCall Place. (2)  The said J .  Frank McCall 
is desirous of selling to the said Gloucester Lumber Company certain 
saw timber, acid wood and tan bark growing on his land on and near 
the railroad of said Gloucester Lumber Company. (3 )  'The said parties 
"for and in  consideration of the sum of one dollar each to the other in 
hand paid, the receipt of which is hereby acknowledged, and upon the 
stipulations, agreements and conditions hereinafter set out, have entered 
into this contract upon the following conditions, which is to say: 

Section 1. The said J. Frank McCall agrees that the Oloucester Lum- 
ber Company shall have the right to build its line of logging railroad 
over about one-fourth mile of his land in  Gloucester Township on the 
waters of North Fork, known as the J. G. McCall Place, upon the fol- 
lowing conditions being complied with by the Gloucester Lumber Com- 
pany. 

Section 2. The Gloucester Lumber Company agrees snd binds itself 
and its assigns to purchase from the said J .  Frank M:Call all of the 
merchantable saw timber which he may de1ir:e.r-by the ~ailroad and the 
said Gloucester Lumber Company at , to be agreed upon between 
the parties hereto-and to pay for the same within thirty days after the 
same is scaled, with no right or privilege on the part of the Gloucester 
Lumber Company to retain any part of the purchase price as "hold 
back." 

I f  there is any dissatisfaction with the scaling by the company, then 
J. Frank McCall to have a representative present to assist in  the scaling. 
Other provisions : 

(A) (1) '(The Gloucester Lumber Company further agrees to pur- 
chase all the acid wood which the said J .  Frank McCaZl may deliver on 
cars of the Gloucester h m b e r  Company a t  a price of $4 per cord of 
168 cubic feet (said cars to be placed on the track of the Gloucester 
Lumber Company a t  such place or places as the said J. Frank McCall 
may designate). (2) And if the market price of the said wood ad- 
vances, then the said J. Frank McCall shall receive the benefit of such 
advance, and in no case shall the said J. Frank McCall receive less than 
$3.75 per cord for said acid wood, and in no case shall the Gloucester 
Lumber Company receive more than $1 per cord as freight charges. 
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(B) ('It is further agreed that  the Gloucester Lumber Company shall 
pay to the said J. Frank  McCall $8 per ton of 2,240 pounds (1) for 
all f a n  bark  dr l icered on cars of the Gloucester L u m b e r  C o m p a n y  (such 
cars to be placed a t  such points along the said company's railroad as the 
said J. Frank  NcCall  may designate, ( 2 )  and if the market price of 
said tan bark advances then the said J. Frank McCall shall receive the 
benefit of such adrance;  and the Gloucester Lumber Company shall pay 
for the said tail bark once each month, and shall have no right or  
authority to withhold any par t  of the purchase price of said tan  bark;  
i t  is further understood and agreed that  the Gloucester Lumber Com- 
pany shall scale, measure and take u p  the saw logs, and acid wood and 
tan bark a t  least once each month, a i d  pay for the same monthly with 
no right or  authority to 'hold back7 any money due thereon as the pur- 
chase price of the same; and t he  Gloucester L u m b e r  C o m p a n y  s t ipulates  
and  a g ~ e e s  to  f a k e  all t h e  aforesaid wood products a t  t h e  prices therein  
narncd which t h e  said J .  F r a n k  McCal l  shall del iver  as hereinbefore  set 
ou t  and  specified. 

(3)  This contract signed in  duplicate and consisting of two sheets, 
and each party furnished with his copy, nhich  copy for the purposes of 
this contract a r e  held and considered by the parties hereto as the original. 
This contract shall continue to  be in  force unti l  abrogated or modified 
by written agreement between the parties signatory thereto. This the 
1st day of August, 1916. 

(Signed) GLOUCESTER LUMBER COMPAXT. 

B y  , President. 
(Seal)  ." 

Tlie defendant, Gloucester L u m b r  Company, denied making the con- 
tract arid sets up  the defense of (1) 7 ~ s  judicata, ( 2 )  coiltractors' agree- 
ment between J. Frank  McCall and Gloucester Lumber Company, dated 
6 ,ipril, 1916, whereby J. Frank  McCall agrees to cut and deliver on 
hoard cars certain lumber on a certain boundary of timber "known as 
Bruce Knob B~ancli ."  The  Gloucester Lumber Company alleges a 
breach by J. Frank  XcCall  and sets u p  a counterclaim for damages. 

The  plaintiff alleges that  under the contract of 1 August, 1916, it 
delivered "logs, cord wood, tan bark and other merchantable timber and 
products a t  points along the r a i h a y  of the said Gloucester Lumber 
Company, and the defendants received, accepted and in the main paid 
for said logs, cord wood, tan bark and other merchantable timber so de- 
livered until about the latter par t  of the year 1923, >%hen the defendants 
and each of them breached their said contract with the plaintiff, and 
then and thereafter wrongfully and wilfully refused to receive, accept, 
ship, transport or pay for any of said logs, cord wood, tan  bark and 
merchantable timber or other products of the plaintiff, and then and 
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since said time have refused to carry out said contract to the great dam- 
age of the plaintiff. . . . When the said defendsnts refused to 
carry out said contract with the plaintiff i t  rendered the plaintiff's mer- 
chantable timber, as above referred to, valueless and worthless because 
of the remoteness of said timber from a shipping point; and that the 
defendants, since said breach of contract, and recently, have torn up 
their said railway, discontinuing same and removing the rails there- 
from, leaving this plaintiff's timber unmarketed and of practically no 
value whatever." 

I t  was in evidence, on the part of the plaintiff, that the railroad was 
built in  1916 across the land. 

"Q. Had you completed taking out your property as mentioned in this 
contract, cross-ties, bark, acid mood and saw timber at  the time they took 
up the railroad, moved it away from there? A. No, sir, had put in half 
of it. The railroad was taken away before my timber was removed, 
nithout my consent. This suit was brought before i t  was taken away. 
I didn't consent to it. I couldn't help myself. Quite a bit of i t  was 
already there and they refused to take it. 

"Q. Did they, prior to taking the railroad away, signify whether they 
would or would not haul your material? A. They had forbidden me 
putting it on the railroad. About two years before they moved the rail- 
road they refused to receive my products there, 1923 and 1925, my 
recollection." 

The half undelivered, as alleged by plaintiff, was mosily stumpage or 
standing timber uncut, about 300,000 feet of saw timber, acid wood and 
tan bark. 

The court below ruled out the evidence in regard to cross-ties as not 
included in  the contract. The issues submitted to the jury and their 
answers thereto, were as follows : 

"1. I s  the defendant indebted to the plaintiff, as alleged in the com- 
plaint, and if so, in what amount? Answer: Yes, $9,500. 

"2. I s  the plaintiff indebted to the defendant, as alleged in the de- 
fendant's counterclaim, and if so, in what amount? Answer: KO- 
none." 

Ralph Fisher, T .  B. Galloway and Bourne,  Pa~il.e.i- LC' Jones for 
p la in t i f .  

1'. Colender Galloway, W.  E. Breese and k!errimon, A d a m s  & A d a m s  
for defendant ,  Gloucester Lumber  Company .  

CLARKSON, J. The record discloses many interesting questions that 
we need not now consider. 

"A party is not permitted to try his case in  the Superior Court on 
one theory and then ask the Supreme Court to hear it on another and 



N. C.] SPRIIYG T E R M ,  1929. 601 

different theory. Warren v. Susnzan, 168 N. C., 457." Shipp v. Sfage 
Lines, 192  N. C., a t  p. 478; I n  r e  TT' i71 of E f i ~ d ,  195 N. C., a t  p. 84. 

Tlie theory upon which the court below tried tlie case: The  evidence 
of plaintiff tended to  establish the contract as alleged by him. The pro- 
bative force of the evidence mas for the jury  and they found the con- 
tract was as contended for hy the plaintiff. W e  come to consider the 
contract : ( a )  "The Gloucester Lumber Company agrees and binds itself 
and its assigns to purcllase from the said J. Frank  JfcCall all of the 
merchantable saw timber which he may deliver-by the railroad of the 
said Gloucester Lumber Company at-to be agreed upon between the 
parties hereto-and to pay for the same within thir ty days after the 
same is scaled, with no right or p r i d e g e  011 tlic part  of the Gloucester 
Lumber Company to retain any par t  of the purchase price as  'hold 
back.' (b)  Tlie Gloucester Lumber Company further agrees to purchase 
all the acid nood which the said J. Frank  XcCall  may deliver on cars 
of the Gloucester Lumber Company a t  a price of $4 per cord of 168 
cubic feet (said cars to he placed on the track of tlie Gloucester Lumber 
Company a t  such place or l~laccs as the said J. Frank  AIcCall may desig- 
nate. d i id  if the market price of thc said ~vood advances, then the said 
J .  Frank JIcCall shall receive the benefit of such advance, and in  no 
rase shall the said J. Frank  McCall receive less than  $3.75 per cord for 
said acid wood, and in no case shall the Gloucester Luinber Conlpany 
receive more than $1 per cord as freight charges. (c )  I t  is further 
agreed that  the Gloucester Lumber Con-~pany shall pay to the said 
J. F rank  11cCall $8 per ton of "240 pourids for all tan  hark delivered 
on cars of the Gloucester Lumber Company (such cars to be placed at 
such points along the said company's railroad as the said J. F rank  
XIcCall may designate), and if the market price of the said tan hark 
advances, then the said J. Frank  XcCall  shall receive the benefit of 
such advance," etc. 

From a just construction of the contract, all the wood product had to 
he liaulcd and delivered a t  the railroad. The  reasonable cost to cut, 
haul and delirer this from the stumpage was a material item. The  
court below cliarged the jury, to ~bliich exception and awignment of 
rrror x-as made, as follows: "Thc court chargcs you that  if you find by 
t11c greater weight of the evidence that  the plaintiff and defendant 
entered into the contract as a l l eg~d  in the complaint, and if you find 
that J. F. IIcCall  ~ v a s  the owner of the wood products 011 the J. G. 
AIcCall tract, in Dare's Cove and on Indian  Creek, or had the right to 
contract for  the sale and delivery of the same, and that  he granted a 
right of way over the same; that  in compliance with the terms of said 
contract he did grant  a right of way over the said land; that  in consid- 
eration for the granting of said right of way the defendant agreed to 
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purchase from the plaintiff the saw timber. acid wood and tan bark on 
said land, and that the defendant breached the contract by refusing to 
accept and pay for said wood products, then the plaintif tuould be en- 
titled to recover of the defendant the difference i ~ z  fhe value of said 
wood products before atnd after said breach. I f  you f i d  that  the plain- 
tiff and defendant did not enter into the contract, as a l l~~ged,  or  that the 
plaintiff did not grant to the defendant the right of way, as alleged, then 
you should find that the plaintiff is entitled to recover nothing." I n  the 
charge we think there was error. 

I n  Construction Co. v. Wright,  189 N .  C.. at  p. 460, this Court, speak- 
ing to the subject, said:  "The plaintiff challenged the right of the de- 
fendant to present this question in an  exception to the charge, because 
the defendant did not ask, i n  writing, for any special instructions on 
this question. I t  appears to us not to be necessary, i n  the instant case, 
i n  order to present this question, that a ~ i r i t t e n  request should have 
been made. The t rue  rule appears in S f m n k s  1;. Payne, 184 N .  C., 582. 
Whenever the tr ial  court attempts to state the rule of litw applicable to 
the case, he should state i t  fully and not omit any essential part of it. 
The omission of any material part is, necessarily, error of a n  affirmative 
or positive kind. Therefore, i t  may be taken advantage of on appeal, 
by an  exception to the charge, without a special request for the omitted 
instruction." 

I n  Bank v. Rochamora, 193 N. C., at  p. E, quoting numerous authori- 
ties, the law is thus stated: "Where the instruction is p r q e r  so f a r  as i t  
goes, a party desiring a more specific instruction must request it." This  
applies to subordinate elaboration, but not substantiv., material and 
essential features of the charge. C. S., 564. 

The vice in  the  present case i s  that  the  instruction is not proper so f a r  
as i t  goes. The learned and careful judge trying a lcng and compli- 
cated case as the present, inadvertently laid down an ei+roneous rule to 
guide the jury as to the measure of damages under the contract i n  this 
case. 

I n  Hunter 'L'. Gerson, 1.78 N.  C., at  p. 486, bearing on the subject, i t  
is said:  "The rule for assessment of damages in a case like this is well 
settled, and i t  is the difference between the contract price of the rails 
and their fa i r  market value a t  the time and place fixed by the contract 
for their delivery. Lumber Co. v. Fumziture Co., 16.7 N.  C., 565; 
Lumber Co. v. X f g .  Co., 162 N.  C., 395; Berbarry v. rombacher, 162 
N.  C., 497. I n  the first case cited above the Court s q s :  'The court 
gave correct instructions as to the rule for admeasuring damages, i t  
being the difference between the contract price and the market price a t  
the place and time appointed by the contract for the dclirery. This is 
the standard of adjustment, as between the parties where there has been 



N. C.] SPRING TERM,  1929. 603 

a breach, or failure to deliver, from a very ancient period, and is, we 
believe, universally adopted a s  being i n  reality the only one for our 
safe guidance, and a w r y  just one, too.' " 

W e  extract (quoting from Masterton v. The Mayor, etc., 7 Hill, a t  
p. 71) the following from IIawX; v. Lumber Co., 149 N. C., at  p. 14 :  
"The language of Xelson,  C. J. (afterwards a Justice of the Supreme 
Court of the United States), is especially applicable to our case. He 
says: 'Where the contract, as in this case, is broken before the arrival of 
the time for full performance, and the opposite party elects to consider 
it in that  light, the market price on that  day of the breach is to goverll 
in the assessment of damages. I n  other words, the damages are to be 
settled and ascertained according to the existing state of the market at  
the time the cause of action arose, and not a t  the time fixed for full 
performance. The  basis upon which to estimate the damages, there- 
fore, is just as fixed and easily ascertained in cases like the present, as i n  
actions predicated upon a fai lure, to perform a t  the day.' " 

The contract fixed no time for performance or price as to the mer- 
chantable saw timber and the price of the acid wood and tan bark was 
subject, under the contract, to flucfuation. The standard of adjustment 
is the fa i r  market 1-alue a t  the time of the breach. The railroad was 
fixed in  the contract as the place of delivery. Tho measure of dam- 
ages is the differe~lce between the fair  market value for the ~ o o d  product 
delivered according to the terms of the contract and the fa i r  market 
value of the property in  its then condition a t  the time of the breach. 

Briefly, market value or price means the fa i r  value as between one 
who desires, but is not compelled to buy and one who is d l i n g  but not 
compelled to sell. 

This error was material and prejudicial under the facts and circum- 
stances of this case. For  the reasons giren there must be a 

New trial. 

E. A. HELSABECK v. H. F. r a s s ,  J. B. JICCREART, SHERIFF, ET AL. 

(Filed 13 February, 1929.) 

1. J u d g m e n t ~ E n t r y ,  Record, and Docketing-Liens. 
-4 judgment of the Superior Court is a lien upon the lands of the judg- 

ment debtor that he may own in the county a t  the time the judgment was 
docketed, but not upon lands which had been previously conveyed boua 
fide either by registered deed or mortgage upon which foreclosure has been 
made, or under execution sale of a prior docketed judgment of the Supe- 
rior Court. C. S., 614. 
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2. Corl)oratiolls-Cor1)orate I'owers and Liabilities-Liability to  Em- 
ployees fo r  Services Rendrred-Liens. 

The provisio~is of C. S., 1140, t l ~ t  nlortqlges of a curllorotioll will uut 
exernlit the rurrrtgaged l~roperty fronl c!secntioli for the s;itisfi~ctio~l o f  :illy 
juclgulcl~t obtained ill thc courts of the Stu1.c aguiust such corl~oratiuu fur 
Inbor :inti c1eric:il service% performed, etc., creates ;I ltriority in fxvor of 
thosc l m f o r ~ u i l ~ g  labor or rtwleriul: c1eric:il services o~ily from the time 
:I jndpmclnt has bemi elitered by :i court of competrlit jnrisclictio~i ;later- 

tnir i i~~g the :~moullt aild ded:~riiig t l r ~  l~riority. :11it1 \vlic~11 SO estnblisllctl i t  
reli~tc~s back ant1 becorncs prior to  thiit of g a c r n l  crctlitors of the cor- 
porntiou under n prior registered judgment. 

3. Same-Officers. 
C .  S., 1140, is for the ~rrotcction of culglc~yers of a co~poration 311(1 ~ i o t  

to its officers, the latter being deemed to be in position to know its fiir:iu- 
cia1 couclitioil when continuiug to ~rerforru their clntics. 

4. Same-Evidcllcr-Questions for Ju ry .  

Where corlmxtc l~ropc'rty llns bce~l ~uortgugcd  id t l ~ c  ~uortgngc fore- 
closed, ant1 nil esccutioll is sought oli this prollcrty 11s tliose cl:iimilil: ;I 

priority under the 1)rovisinlis of C. S., 1140, for services illid clerical \vorli 
~~erforrued :is eml~lvyces of the corl~ori~tion, mitl ill a suit to restrain this 
esccutiol~ it  is deliied that they wrrtx clnployees withill tllr inteiit of the 
stntutc, but l)crforlrletl tlrcir tlutics ; IS  ofticew thereof: IIcltl ,  revrrsililc 
error for the trial judge to hold t l ~ t  they woulel be e~ititlcd to esecntioli 
if they were officers of the corpratioii .  

6. Rlortgages-Forcc1osnl.e by Action-Sale-Rights of P u r c l ~ a s e r  Tlierc- 
under-Sotice-Corporations-hrcution. 

A ~iotice at  n foreclosnre sale of the p r o ~ ~ e r t g  of a corl~wation iintler ;L 

1nort~a:e that tlic emlrloyees of the corl lor ;~t io~~ claim a priority untler 
the ~rovisions of C. S., 1140, does not aEect the title coilccyed to the pnr- 
cilnscr a t  tlic snle, bat the cl:~iln;ints titter ubt:liliilig j~~clg~nei i t  agninst the 
corlmration m:iy m:~intnili the snlieriority of their elaim.; to tliose of tlic 
purchaser, but the purclinser is erititlctl to be Irenrtl, nut1 muy briiig suit 
to rcstraiu t h e  execution. 

A \ ~ 2 ~ 1 ~ . ~ ~  by plaintiff f rom XacBtre, Sjircicrl Judgc,  a t  J7ny T c r m ,  1928, 
of F o x s r ~ r r .  ,'en. triiil. 

Action to cnjoin salc of l and  and other property u l ~ t l r r  ail e s e r u t i o ~ ~  
issued a t  the  request of tlcfenclant, 11. F. Vass, to  the slixiff of Forsyth 
County. , i t  the date  of t h e  comnic~~ce incn t  of th i s  action, thc  snit1 
slierifl liad at l~crt ixct l  the said laiid ant1 otlicr propclrty fo r  <ale under  
said execution. 

r . 
l l l c  execution was iqsuetl f o r  the  satisfaction of a juciginent in  favor  

of defendant, 11. 3'. Vass, and against t h e  -iltlerinan 3Iaiiufacturi1ig 

Company, a corporat ioi~,  f o r  the  slim of $2 ,39 .91 ,  n i t h  interest tlicreon 

f rom 3 1  October, 1927. Sa id  judgment  was rentlered oil 5 Decernber, 
1927, in a n  nction begun i n  t h e  County Cour t  of Forsy lh  County on 1 
November, 1927, in which defendant, H. F. Vass, was t h e  plaintiff and  
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the -Udtwnai~ JInnufacturing Company Tias the defendant. S i~lce  the 
conirneucernent of said action, and prior to the reridition of the jurlg- 
rnent therein, plaintiff 11a~  becomc the owner of tlie land and otlier 
~ , ropcr ty  n l~ ic l i  the s11c.riff ha; atlrorti~ctl for .ale untler the executioli 
issued to him oil saitl judgnient. At  tlic, date of the docketing of <aid 
judgruerlt, the AUerrllaii Xanufacturing Coii~pany, tllc judgment debtor, 
\\:is not the oniier of said lmicl and otlier property, or of any interest 
tlir~reili. 

011 15 April, 1926, the .\ldcrniail i\I:~nufacturiiig Cornpa~ry, oil that 
(late the owner thereof, conrcyecl tllr said land and property to a trustee 
to setanre the payment of certain bo~rd, wcitcd ill tlie tlec>tl of trui t .  De- 
fault hariiig. been inatlt in the pagruelit of said bonds, tlie wit1 trustee, 
a f tw  fully complying with the tcrms of tlie poner of salr ro~itainetl ill 
said deed of trust, offered the saitl land and otlier p r o p ~ r t y  for sale 011 

31 October, 1927. .It saitl vile, tllt. ~~ l :~ in t i f f  in tliii action \ \ as  the 
purcl~aser of saitl property; tlic sale n a s  duly confirmed an(l on 12 
Smcmber ,  1927, the trustel, coil\ t yet1 the said property to t l ~ c  plaintiff, 
n.110 hat1 fully complied with his bid. 1)y ( l e d  ~ l l i c h  u a s  duly recorded. 
Plaintiff at once entered into p o w w s i o ~ ~  of <aid lalit1 ant1 otlirr property, 
and a t  the date of the c o ~ n ~ i l c ~ l c e n ~ o i t  of this action n a s  the owncr of 
the same. 

On  or about 1 February, 1927, tl(~fentl:riit, 11. F. T:rss, t>~lterccl illto t r  

contr:~ct ~ ~ i t l ~  the A\lclernia~l Xa i~ufnc tu r i i~g  Conipaiiy, under nllicll he 
perfomlet1 wr ta in  senices for *aid company, nliic~li 11c all(y,es n ~ r c  
c l t ~ i r a l  in their nature. At  the >ale on 31 Octobcr, 1927, the snid tle- 
fclltl:~~lt causcd notice to be g i ~ c i l  to all pcr*olls prcsc~lt, that he llntl 11. 

claim againqt the Altlernmil Mz~~iufac~turing C o n i p a ~ i ~  for thc~ sum of 
$2,.i\D.D1, the s:mie lwiilg the :inioullt due for salary ant1 nages  for 
clrrical icr\ires, ant1 that  lie clailnetl a lien on the 11roperty of the >aid 
.\ldcrrlla~l Mmlufacturing Curnpal~y, for >:rid suni, supcrior to any 111ort- 
gap;'": or dwtls of tru.t. e a t~u tc t l  1,- +ai(l company on raid 1a11d ;rn(l 
proprrty. 011 the ilc'at (lay a f t w  the salt.. tu wit, oli 1 Ko\enil)t'r, 1927, 
the said H. F. Vass institutccl action in  thr  County ('ourt of Forsytli 
Cou~l ty  against the L\ldernia~i i\f:~ilufacturiilg Company 011 wid clainl. 
Thiq action pendcd in saitl county court until 5 I)eccml~er. 1927, oil 
xliicll day jutlgineiit n a s  r c ~ i d r v d  in favor of snit1 T-T. F. 1-ahs n11d 
agaillst said L21dr~rmaii Manuf:lcturil~g Co~npany for the win  of $.3,5SD.D1, 
n i th  interest tl~creoli frorn 31 October, 1927.  This jlltlpincl~t nns  ren- 
tlcred by default, defendant ill said action ha\-ing failed to filc an 
ansncr to the verified coinplaint therein. 

Execution har ing  been issued on said judgn~ent,  at the r q u c s t  of tle- 
fendant, IX. I?. T'ass, the sheriff of Forsyth County has adrcrtiscd snid 
land arid property, formerly onnet1 hy the Altlerman SIanufacturing 
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Company, and now owned by plaintiff, for sale to satisfy said judgment. 
This action was thereupon begun to enjoin said sale. 

At the trial the only issue submitted to the jury by the court, was 
answered as follows : 

"Did the defendant, H. F. Vass, give notice of h.s claim against 
Alderman Manufacturing Company, as alleged in the answer? Answer: 
Yes." 

From judgment dissolving the temporary restrainirg order entered 
herein, and dismissing the action, plaintiff appealed to the Supreme 
Court. 

W .  L. W i l s o n  and  Chas. R. Helsabeclc for plaintiff 
J .  E. Alexander a n d  L. ill. B u t l e r  for defendant.  

COPI'NOR, J. At the date of the docketing of the judgment on which 
execution has been issued to the sheriff of Forsyth County, to wit: 5 
December, 1927, the judgment debtor was not the owner of the land and 
other property which has been advertised for sale by the said sheriff, 
under said execution. The judgment debtor, a corporation, had there- 
tofore conveyed its legal title to said property by a deed of trust to 
secure creditors, which had been duly recorded prior to the rendition of 
said judgment; its equitable title had been foreclosed, arid the said 
land and other property had been conveyed by the trusLee to the plain- 
tiff, by deed recorded on 1 2  November, 1927. The judgment is, there- 
fore, not a lien on the said land by virtue of C. S., 614. 

A docketed judgment for the recovery of a sum of money is a lien on 
land, situate i n  the county in  which the judgment was docketed, and 
owned by the judgment debtor at the date on which the judgment was 
docketed, or on such land as has been acquired by the ;udgment debtor 
at  any time within ten years from the date of the rendition of the 
judgment. I t  is not a lien on land which has been conveyed by the 
judgment debtor by deed duly registered prior to the docketing of the 
judgment; nor is i t  a lien on land conveyed by the judgment debtor 
by mortgage or deed of trust, prior to the docketing of said judgment, 
where the mortgage or deed of trust has been foreclosed, under a power 
of sale contained therein, and the land conveyed to the purchaser at  
the foreclosure sale prior to the docketing of the judgment. I n  the 
instant case, the judgment on which the execution was issued was not a 
lien on the land which the sheriff has advertised for sale, by virtue 
of C. S., 614. Neither the said land nor the other property, now 
owned by the plaintiff, and acquired by him by deed duly recorded 
prior to the docketing of the judgment is subject to sale by the sheriff 
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under execution on said judgment, unless the same is  subject to such sale, 
by reason of the provisions of C. S., 1140, which is as follows: 

"Xortgages of corporations upon their property or earnings cannot 
exempt said property or earnings from execution for the satisfaction 
of any judgment obtained in courts of the State against such corporation 
for labor and clerical services performed, or torts  committed whereby 
any person is  killed, or any person or property injured." 

A claim against a corporation, not reduced to judgment, whether for 
labor and clerical serrices performed in behalf of, or for damages aris- 
ing from a tort commit ted by the corporation, is not a lien on its prop- 
erty by r i r tue  of the foregoing statute. I t  was so held by this Court 
in Clement  v. K i n g ,  152 K. C., 456, 67 S. E., 1023. I n  the opinion for 
the Court in that  case, X a n n i n g ,  J., cites with approval Coal Co. v. 
Electr ic  Light Co., 118 R. C., 232, 24 S. E., 22, where i t  is  said that  the 
statute creates no lien, but undertakes to afford the creditor protection 
by disabling a corporation from conveying its property by mortgage 
freed from liability .upon a judgment obtained against such corporation 
on a claim included within the prorisions of the statute. This protec- 
tion is  afforded only when judgment has been obtained on the claim in a 
court of this State. When this has been done, the property of the cor- 
poration, although theretofore conveyed by the corporation by mortgage 
or deed of trust to secure creditors, is not exempt from sale under execu- 
tion on the judgment. The  effect of the statute is to make a mortgage or 
deed of trust to secure creditors, executed by a corporation, yoid as to 
judgments recovered upon claims for labor and clerical services per- 
formed in  behalf of, or for damages, arising from a tort committed 
by the corporation. As to such judgment creditors, the mortgage or deed 
of trust is nonexistent. I t  has therefore been held by this Court that  
where the judgment v a s  obtained after the foreclosure of the mortgage 
or deed of trust, and after the registration of the deed by which the 
mortgagee or trustee conveyed the property of the corporation to the 
purchaser, such property is subject to sale under execution issued on the 
judgment. W i l l i a m s  c. R. R., 126 3. C., 918, 36 S. E., 189; R. R. v. 
B u r n e t t ,  123 N .  C., 210, 81  S. E., 602; Belvin t!. Paper  Co., 123 N. C., 
183. 31  S. E.. 655. 

The  first question presented for decision by this appeal is whether the 
judgment in fayor of H. F. Vass and against the Alderman Manufac- 
turing Company, recovered in the County Court of Forsyth County, after 
the execution and registration of the deed, under which plaintiff claims, 
was conclusive upon the plaintiff i n  this action, as to the amount of 
defendant's claim against said corporation, and also as to the cause 
of action upon which the judgment was rendered. The tr ial  court ruled 
that  the judgment was conclusive not only upon the Alderman Manu- 
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facturing Company, but also upon the plaintiff, who was not a party 
to the action in  which the judgment mas rendered. 111 this there mas 
error. The  principle that  a judgment is  conclusive both as  to parties 
and as to their privies has no application upon the f ~ c t s  of this case. 
The  judgment of the county court did not affect or purport to affect, 
the property advertised for sale by the sheriff, which was formerly 
owned by the Alderma11 Xanufacturing Company, and which is  now 
owned by the plaintiff. I t  was a judgment for the recovery of money. 
There was neither allegation in the complaint nor adjudication in the 
judgment that  said judgment was or should be a lien on specific prop- 
erty, or  that  any specific property should be subject o execution for 
the satisfaction of said judgment. Although by virtue of C. S., 1140, 
the property of the .Alderman Nanufacturing Cornpar11 did not become 
exempt froin execution on the judgment, if for l a to r  and clerical 
services, by reason of the conveyance of said property 1)y the trustee to 
the plaintiff, as the purchaser a t  the foreclosure salcl, the judgment 
may be attacked by plaintiff, in this action, both as to the amount 
which defendant H. F. Trnss is ontitled to recover untler his contract 
with the Aldermnn Nanufacturing Con~pany, and as to the cause of 
action upon which said judgment was recovered. Plaintiff is entitled to 
be heard before his property can be sold for the satisfaction of the judg- 
ment, even if under C. S., 1140, i t  is subject to such sale, upon his 
allegation that  the services performed by defendant, 11. F. Vass, were 
not for clerical services, within the nieaning of the statute. 

The  second question presented for decision by this allpeal is whether 
under C. S., 1140, a mortgage or deed of trust by a corporation exempts 
its property conveyed thereby from execution for the satisfaction of a 
judgment against the corporation for labor and clerical services per- 
formed by an  officer of the corporation. 

I t  is  alleged in the complaint that defendant, H. E. Vass, was an 
officer of the Alderman Xanufacturing Company, and that  the services 
for which the judgment was recovered by him in  the county court, mere 
performed as such officer; this allegation is  denied in the answer. De- 
fendant alleges that  he v a s  an  employee of said corporation, and per- 
formed clerical services as such employee. The tr ial  court was of opinion 
that i t  was immaterial whether the judgment creditor v a s  an officer or  
an employee of the corporation, and therefore, upon incltion of defend- 
ant, struck said allegation from the complaint and declined to submit 
nn issue to the jury, raised by this allegation and denial. I n  this there 
 as error. 

The  statute manifestly, we think, applies only to judgments re- 
covered against a corporation by an employee for labor and clerical 
services; it  does not appl- where the judgment was for salary due to or 
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compensation earned by an  officer of the corporation. The  purpose of 
the statute is to protect employees, and not officers, who have recovered 
judgment against the corporation for labor and clerical services per- 
formed. All employee of a corporation has no power or authority to 
manage or control the corporation, nor has he ordinarily any knowledge 
of the financial condition of the corporation. H e  is merely a creditor 
to tlie extent of the amount due hi& for labor and clerical services. 
An officer, however, has both power and authority, certainly within the 
scope of his official duties, to manage and control the business of the 
corporation. The  corporation conducts its business through its officers, 
who necessarily have full kno\\ledge of its financial condition. They 
manifestly do not need the protection which the statute undertakes to 
afford to emplogees. Thc statute cannot be construed as affecting judg- 
~ n c n t s  recovered by officers of a corporation, even if such officers per- 
form labor and clerical services for the corporation, for which judg- 
ments have been recovejred. 

I f  the jury shall find that  defendant, H. F. Vass, 1~x3 an  officcr of 
the Alderman Manufacturirig Company, to wit, its secretary, the plain- 
tiff will be entitled to judgment in this action, enjoining the sale of the 
land and other property vliich has been advertised by the sheriff, for 
sale, under the esecutio~i now in his haudq, eyen if said defendant, as 
such officer, prrformed labor and clerical srrrices for said corporation. 
I f ,  however, said defendant was an employee of said corporation, and as 
such employec pcrformed labor and clerical services, for which he has 
recovered judgrnerit against the corporation, the property now onned 
by plaintiff, but olr-net1 h- said corporation at  the time such labor and 
services were performed, is not exempt from exocution on said judg- 
ment, and the sale should not be enjoined hy judgment in this action. 

The  issue submittctl to the jury a t  the tr ial  of this action in the 
Superior Court, and arlsnered in tlie affirmative, is not deteralinative 
of tlie controrersv betwcen the parties to this action. The  notice of 
defendant's claim at the sale of the property by the trustee did not 
affwt the title which the plaintiff acquired to said property as purchaser 
a t  said sale, upon its confirmation. The  property is subject to sale 
under execution on the judgment, upon the admitted facts in this case, 
if defendant, H. F. Vass, performed labor and clerical services for the 
Alderman Manufacturing Company, as its employee. I t  is not subject 
to such sale, if he performed Iabor and services for said corporation, as 
an officer. This  is the determinative question in  this action. 

Plaintiff is entitled to a new trial. I t  is so ordered. 
New trial. 
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PAUL J O H N S O S  v. C I T Y  H O S P I T A L  C O M I ' A N T .  

(Filed 13 February, 1929.) 

1. Hospitals-Distinction Between Charitable and Private Hospitals. 
A charitable hospital, in aid to its general charitable purpose, may, 

under certain circumstances, receive patients for pay without affecting it? 
character as  a purely charitable institution. 

2. Hospitals-Charitable Hospitals-Liability to Patients. 
A charitable hospital corporntiori is held to due care in the selectioll 

of suitable surgeons and employees. 

3. Hospitals-Private Hospitals-Liability to Patients. 
A private hospital corporation operated for profit is held liable for dam- 

ages to its patients resulting to them from the negli&:ent, malicious, or 
wilful torts of its physicians and surgeons or other errplogees, occurring 
within the scope of their respective duties of employment. 

4. Sam-Master and Servant-Physicians and  surgeon.^ 
Evidence tending only to show that  a physician o m ~ ? d  a large part of 

the shares of stock of n private hospital corporation, and was employed 
by the corporation only in certain byecifiv cases, hati 1 private office ill 
the institution for his separate patients, and that t h ?  plaintiff in this 
action mas not entered as  a patient in the hospital and that the hospital 
received no compensation from him, but that he ~4 treated in such 
private office a s  an individual patient of the physician, is not sufficient to 
maintain an action against the corporation for damapes resulting from 
alleged malpractice, there being no evitleuce to show thnt the physician 
acted within the scope of his duties to the corporation. 

CIVIL ACTION, before XacRac, E m e ~ g e n c l y  J u d g e ,  a t  N a y  Term,  1928, 
of FORSYTH. 

T h i s  cause was originally inst i tuted i n  t h e  County  Cour t  of Forsy th  
County a n d  t r ied therein, resulting i n  a verdict f o r  $5,000 i n  favor  of 
the  plaintiff.  Cer ta in  exceptions were filed by  t h e  defendant  a n d  heard  
by  the  judge of t h e  Super ior  Court,  who overruled some of t h e  excep- 
tions m a d e  by  t h e  defendant  and sustained others, and awarded a new 
tr ia l .  Whereupon,  both part ies  appealed to the  S u p r e m e  Court.  

T h e  eridence tended to show t h a t  the  defendant, C i t y  Hospi ta l  Com- 
pany, was  a pr ivate  corporation, a n d  t h a t  a t  the  t i m e  of t h e  alleged 
i n j u r y  to  plaintiff, D r .  L. M. Glenn  was president of said corporation 
and  Dr. J. M. Sloan  secretary thereof. T h w e  two p h y s ~ c i a n s  owned ap-  
proximately fifty-four o r  fifty-fire per  cent of t h e  capi tal  stock of the  
corporation. T h e y  performed t h e  duties of president ( ind  secretary i n  
a clerical capaci ty only, and  by agreement wi th  the  directors of the  
hospi tal  were permit ted to  m a i n t a i n  p r iva te  offices i n  t h e  hospi tal  build- 
i n g  a n d  h a d  the  exclusive r igh t  to  t rea t  a l l  surgical cases coming to t h e  
hospital except cases involving the  eye, ear ,  nose a n d  throat .  T h e  fees 
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for all such work were paid to Drs. Sloan and Glenn, and constituted no 
part of the revenue of the hospital. On 12 December, 1925, the  lai in tiff, 
while employed by a spinning mill, broke his arm. H e  consulted Dr. 
Foxworth, who was unable to set the arm on account of sickness, and 
who took the plaintiff to Dr. Glenn's office in the City Hospital. Dr. 
Glenn was not present at  the time, and Dr. Foxworth thereupon turned 
the plaintiff over to Dr. Sloan for treatment. Dr. Sloan took an X-ray 
picture of the plaintiff's arm and thereafter put a big plaster cast 
thereon. Thereupon the plaintiff left the hospital and was directed by 
Dr. Sloan to come to his office for further treatment. Dr. Sloan main- 
tained an office in a drug store in the city of Gastonia, and plaintiff 
consulted him there on two or three occasions. Finally, Dr. Sloan took 
the plaintiff back to the hospital and had Dr. Glenn make an X-ray 
picture of the arm. After examining the X-ray picture plaintiff was 
told by the physician that his arm was in good condition. This occurred 
about 10 January, 1926. 

Plaintiff offered further eridence tending to show that his arm was 
not properly treated or set, and that as a result thereof he had been per- 
manently injured. Dr. Sloan, who treated the plaintiff, died 10 Feb- 
ruary, 1926. The X-ray machine at  the City Hospital was owned by 
Dr. Glenn, and the Hospital Company had no control over said machine 
and received no part of the charges for X-ray pictures. 

The testimony further disclosed that the plaintiff was not entered as a 
patient of the defendant hospital and no bill was rendered him for 
operating room fees or otherwise. 

Fred  S.  H u t c h i n s  and  Arch ie  Elledge for p l a i n t i f .  
Manly, H e n d r e n  d TT'omble anzd Y. TI'. Garland for defendant .  

BROGDEX, J. What is the liability of a private hospital corporation, 
operated for gain, for the negligence of a surgeon, who is an officer, 
director, and stockholder, and who maintains an office and practices his 
profession within the hospital? 

The boundary line between the liability of hospitals operated upon 
the basis of charity and not for the purpose of profit or gain, and those 
operated for such latter purpose is clearly marked. "The principle 
seems to be generally recognized that a private charitable institution, 
which has exercised due care in the selection of its employees, cannot be 
held liable for injuries resulting from their negligence, and the rule is 
not affected by the fact that some patients or beneficiaries of the insti- 
tution contribute towards the expense of their care, where the amounts 
so received are not devoted to private gain, but more effectually to carry 
out the purposes of the charity. The rule is otherwise where fees are 
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charged with the espectation and hope of securing gain and profit and 
the proprietors of institutions of this class are held to the duty of ordi- 
nary  care in the treatment and protection of those entrusted to them, and 
are responsible for injuries resulting from failure to perform this duty." 
Green v. Biggs,  167 S. C., 417, 83 S. E., 553; I1oi.e v. Glenn, 167 
N. C., 594, 53 S. E., 507. 

This  rule of liability recognized in this jurisdiction s in accord with 
the prevailing ~veiglit of authority upon the subject. ' Irefzel  v. Omaha 
X u f e r n i f y  '6 General Hospi fa l  Association, 148 N .  Tlr., 552; X a l c o l m  v. 
Evangelical Luther a n  I lospi tal ,  155 N .  W., 330; Vayhzcrst  v. Boyd  110s- 
pita!, 254 Pac., 525; Xer id ian  S a n a f o ~ i u m  v. Scrug:ys, 83 Southern, 
532; JcnX.ins v. C'harlesfon Gcnc.ral Hospital d Train ing  iSchool, 110 
S. E., 560; T d s a  IIos2iifal .Isso. v. J u b y ,  175 Pac., 519. The latter 
cases are fully annotated in  22 A. L. R., p. 341. 

I n  the case a t  bar the action for damages is brought solely against the 
corporate defendant and not against the surgeon who, it is  alleged, negli- 
gently injured the plaintiff. I t  is a well recognized rulc of law that  cor- 
porations are liable for the negl ig~nt .  wilful o r  nialicicus torts of their 
servants or agents when acting within the course and scope of their em- 
ployment. Ange  v. Woodmen,  173 n'. C., 33, 91  S. E ,  586; Cot ton  v. 
Fisheries Co., 177 K. C., 56, 07 S. E., 712; Clark v. Bland ,  151 N .  C., 
110, 106 S. E., 491; Sazcyer v. Gilnzers, l n c . ,  189 S. C., 7, 126 S. E., 
188; Kelley v. S h o e  Co., 190 K. C., 406, 130 S. E., 32. The  u l t i m a t ~  
inquiry then, is whether or not Dr .  Sloan, in treating the plaintiff, was 
acting as the servant or agent of the hospital corporatio 1 and witliin the 
course and scope of his emplogment. Clearly, the corpo .ation would not 
be liable for the negligent acts of its officers merely btmcause they werr 
officers. 

Plaintiff contends tliat the evidence, by correct interpretation, would 
shorn that  Dr.  Sloan was the agent of the corporation, and bases such 
contention upon substantially the following facts : D r  Sloan was the 
secretary of the corporation and omned fourteen or fifteen per cent of 
the capital stock thereof. H e  maintained one of his o%ces in the hos- 
pital building and paid no rent for  such office. Drs. Noan and Glenn 
a7ero the only physicians allowed to do surgical operations in the hos- 
pital except cases involving the eye, ear, nose, and th*oat .  Upon the 
other hand, the evidence discloses that  the plaintiff mas never entered as 
a patient in the hospital, and that  the hospital never charged or received 
any sum whatsoever from the plaintiff for treatment. The  X-ray 
machine, which mas used in making the X-ray picture of plaintiff's arm, 
mas omned by Dr. Glenn and was set up  in  his  private office in  the hos- 
pital. The  Hospital Company had no control of the X-ray machine or 
over the private office where i t  was situatr.d. Dr .  Sloan was not em- 
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ployed by the hospital to treat any patients and received no compensa- 
tion whatever from the hospital except that he was required to pay no 
rent for the office which he used, such office being furnished in  return for 
clerical scrvices only, performed for the corporation by Dr. Sloan, who 
mas the secretary thereof. 

Viewing the facts with that  liberality required by law, we are of the 
opinion that  there is no evidence in  the record tending to show that  Dr.  
Sloan was the agent of the defendant corporation in treating the plain- 
tiff. Indeed, the e~ idence  discloses that  the plaintiff was a private 
patient of Dr .  Sloan, and that  in treating him he was exercising an inde- 
pendent and individual professional judgment and skill. 

The  identical question involved in  this case was considered by the 
Supreme Court of Georgia in  Ulacl; v. Fisclzer, 117 S. E., 103. The 
Court said:  "The fact that  the surgeon was one of the principal stock- 
holders in the defendant corporation would not render the corporation 
liable for unskillful and improper treatment of his patient;  nor does the 
fact that  the defendant company mas largely under the control and 
management of the surgeon render the corporation liable for unskillful 
treatment rendered by the surgeon to one of his  patients. I n  the peti- 
tion in this case no act of the-corporation is  alleged to be the cause of 
the injuries detailed. There is  no allegation that  the defendant cor- 
poration undertook to direct the surgeon in  the method of treatment and 
services which hc rendered the plaintiff i n  this case. T h e  allegation 
that  L. C. Fischer was the agent and surgeon of the sanatorium com- 
pany does not render the defendant company liable, without the further 
and necessary allegation, and the facts to sustain it, showing that  the 
act of the agent was by the command or direction of or within the scope 
of the agent's employment." 

The Supreme Court of Alabama considered the question in  Barfield 
2,. South IIiglzland In f immry,  6 8  Southern, 30. The  Court said: "On 
the undisputed evidence the defendant corporation was entitled to the 
general charge which i t  requested and received. The  medical and sur- 
gical treatment and operation were prescribed and performed by the 
defendant, Price, under an  independent employment by plaintiff, aud 
Price, although he mas a shareholder and officer of defendant corpora- - 
tion, in treating and operating upon plaintiff acted not a t  all as the 
agent of said corporation nor within the line and scope of his authority 
as an officer. Beyond question or doubt any negligence, unskillfulness, 
or  other wrong, if any there was, was his wrong and for i t  he alone war 
responsible." 

Applying these principles of lam to the facts disclosed in  the record, 
we are  of the opinion that  the motion for nonsuit should have been 
allowed. 

Reversed. 
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EARL FEKGUSON, sr HIS NEXT FRIEND, J. F. FERGUSON, V. REX 
SPINNING COMPANY. 

(Filed 13 February, 1929.) 

Master and Servant-Master's Liability for Injuries to Third Persons- 
Scope of Employment. 

Where a servant by his own independent act injures mother servant of 
the employer working under him, whether wilfully or otherwise, entirely 
beyond the scope of his employment, and there is nothing to show that the 
master had actual or implied knowledge of any viciousn6w or recklessness 
of the employee committing the act, the master is not liable in damages as 
a matter of law for the injury thus inflicted. 

APPEAL by defendant from Townsend, Special Judgr,, ~ n d  a jury, a t  
May Spccial Term, 1928, of GASTON. Reversed. 

This is an action for actionable negligence brought by J. F. Ferguson, 
next friend of Ea r l  Ferguson, his son, against defendant. 

E a r l  Ferguson was a "doffer boy," fourteen years of age, working in 
the twister room of defendant's cotton mill, under Whitey Barnes, a 
second-hand who was over him. H e  was performing his duties in  a 
place he  had a right to be. The company furnished a hose with com- 
pressed air  to Barnes, the force of which was 110 pounds and sufficient 
to blow grease and lint off of franies in  the cotton mill. 

Ea r l  Ferguson testified: "Barnes slipped up  behind me and grabbed 
my a rm and raised me clean off the floor with the hose pipe. H e  grabbed 
my left arm, put the hose pipe to me with his other a rm and raised me 
off the floor. I felt the air  going in  me, and I grabbed his arm, and I 
commenced sinking to the floor, and that  was all I knew until I woke 
up on the spare floor." 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Was the minor plaintiff injured by reason of the negligence of the 
defendant, as alleged in the complaint ? Answer : Yes. 

"2. Was the section hand, Whitey Barnes, at  the time of the injuries 
inflicted on the plaintiff, acting within the scope of his employment? 
Answer: Yes. 

"3. What  damage, if any, is plaintiff entitled to recover of the de- 
fendant ? Answer : $1,700." 

Defendant introduced no evidence, and at  the close of plaintiff's evi- 
dence made a motion for judgment as in case of nonsuit. C. S., 567. 
The motion was refused, defendant excepted and assigned error. De- 
fendant also subniitted the following prayer for instr.lction: "If you 
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believe the evidence, as testified to by the witnesses, you will answer 
the second issue KO." This mas refused, defendant excepted and assigned 
error, and appealed to the Supreme Court. 

Carpenter & Carpenter for plaintiff. 
J .  Laurence Jones and Geo. B. Illason, for defendant. 

CLARKSON, J. The material question for our determination was 
whether Whitey Barnes, under the facts and circumstances of this case, 
was acting within the "scope of his employment?" We cannot so hold. 

The law, as stated in 18 R. C. L., p. 795-6, is as follows: "Acts im- 
pliedly authorized or such as are within the scope of the employment- 
that is, wrongs for which the employer may be held accountable-are 
not susceptible of precise or even very helpful definition by any phrase 
or short form of expression. Each case must be determined with a view 
to the surrounding facts and circumstances-the character of the em- 
ployment and the nature of the wrongful act. Whether the act was or 
was not such as to be within the employment's scope is ordinarily one 
of fact for the jury's determination. But if the departure from the 
employer's business is of a marked and decided character the decision of 
the question may be within the province of the court. 'Where a servamt 
steps aside from the master's Business and d o a  an act not connected 
with the business, which is hurtful to another, manifestly the master is 
not liable for such act, for the reason that having left his employer's 
business, the relation of master amd servant did not exist as t o  the 
wrongful act. (Italics ours.) But if the servant continues about the 
business of the employer, adopts methods which he deems necessary, 
expedient or convenient, and the methods adopted prove hurtful to 
others, the employer is liable. . . . (p. 800). The rule, however, 
established by the later authorities does not make the responsibility of 
the employer depend on the question whether an injury inflicted by the 
employee was wilful1 and intentional or unintentional, but upon the 
question whether the employee when he did the wrong acted in the 
prosecution of the employer's business, and within the scope of his au- 
thority, or had stepped aside from that business, and done an individual 
wrong. These decisions assert that the employer should be held respon- 
sible for the acts of his employee, when done in the course of his em- 
ployment with a view to the furtherance of his employer's business, and 
not for a purpose personal to himself, whether the same be done wilfully 
and intentionally, or merely carelessly and heedlessly.' " 

The injury was not committed when Barnes was using the hose for 
the purpose for which it was furnished; nor was the boy injured in the 
negligent use of the hose by Barnes, but he stepped aside and deliber- 
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ately and wilfully injured the little "doffer boy." There is no evidence 
that defendant company knew or had reasonable ground to believe that 
Barnes was incompetent or had vicious propensities. 1-n this particular 
as to the conduct of Barnes, he was not on duty nor in the furtherance 
of his employment, and used excess, but he was out of the scope of his 
employment. 

Speaking to the subject in Elmore v. R .  R., 189 N.  C., at p. 672, i t  
is said: "In Ange v .  Woodmen, 173 N .  C., p. 35, Hoke, J., citing a 
~i-ealth of authorities, says: ' I t  is now fully established that corpora- 
tions may be held liable for ncgligent and nlaliciouii torts, and that 
responsibility will be imputed whenever such wrongs are committed by 
their employees, and agents, in the course of their r>mployment, and 
within its scope.' Nuniclc v. Durham, 181 N. C., 193. In Cook v. R. R., 
128 S. C., 336, it was said: 'Acting within the general scope of his 
~mployment means while on duty, and not that the servant was au- 
thorized to clo such acts.' Gallop v. Clark, 188 K. C.: 186;  Sauyer v. 
Gilmers, Im., ante, 7 ;  Southwell v. R .  R. ,  ante, 417;  Seward v. R. R., 
159 N. C., 241;  Cooper v. R .  R., 170 K. C., 492;  Cotton v. Fisheries 
P ~ o d u c f s  Co., supra (177 K. C.), 59 ;  Jenkins v. Sou. R. R .  ( S .  C. ) ,  
125, S. E. Rep., 912." 

We do not see how defendant company could reasonably anticipate 
that.Barnes ~i-ould go out of his way and commit the assault on the 
little boy. 

I n  Rivenbark v. Hines, 180 N .  C., at p. 243, it is said : "He (Walton) 
had quit work to go to dinner, and was bloring off the dust from his 
clothing as was usual among the employees. The boy, Rivenbark, was 
familiar with this process, and asked Walton to blow the dust off his 
clothes. Walton did this, and when the boy turned his back Walton 
forcibly seized him and wantonly and recklessly blew the air through 
the boy's rectum into his body and killed him. Upon these facts Walton 
was guilty of manslaughter, and had he not died, doilbtless he would 
hare been punished for it. I n  no view can he be said to have been acting 
within the scope of his employment or in the service of the defendant. 
The case differs very materially from Robinson v. M f g .  Co., 165 N .  C., 
495." 

The humanities of the case are appealing, but we cannot be led to 
take unjustly from one and give to another. Barnes was guilty of a 
cruel assault and liable in damages to plaintiff, but we cannot hold the 
defendant liable for his unauthorized conduct beyond and outside of the 
scope of the employment. Those who in the years th,it hare gone by 
enacted a wise oath "Will administer justice without rcspect to persons 
and do equal right to the poor and the rich." 
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W e  have heard  t h e  argument  of plaintiff a n d  read the  well prepared 
brief and  h a r e  carefully considered t h e  case, but  we a r e  of t h e  opinion 
t h a t  the  judgment  of nonsuit should have been sustained a n d  the  prayer  
of instruct ion given. 

F o r  the  reasons given the  judgment  of the  court  below is 
Reversed. 

B. P .  G R A K T  v. TALLASSEE P O W E R  COMPANY.  

(Filed 13 February, 19120.) 

1. Trial-Taking Case o r  Question from Jury-Nonsuit-Waiver. 
A defendant waives his right to  object to the sufficiency of the evidence 

on his motion of nonsuit made a t  the close of the plaintiff's evidence b7 
introducing evidence in his own behalf aiid not renewing his motion after 
the close of all the evidence in the case. C. S., 5Gi.  

2. Appeal and  Error--Assignment of Errors-Form a n d  Requisites of 
Assignments-Rule of Court. 

An exception not set out in the appellant's brief, nor citing 2uthorit.r 
sustaining it  is taken as  abandoned on appeal. 

3. Trial-Issues-Submission of Issues-Instructions. 
Where the defendant does not submit issues presenting its contention 

that the flooding of the roads upon which plaintiff was dependent for 
access to his land was lawful because authorized by the county commis- 
sioners or the township highway commissions, assignment of errors to 
the charge in this respect will not be sustained. 

4. Trial-Issues-Issues Raised by Pleadings and Evidence. 
In  an action to recover damages caused by flooding public roads u p o ~ ~  

which plaintiff was dependent for access to  his land, where there is no 
contention that such road was private, the question of plaintiff's right t o  
use such road by adverse use is  not presented. 

APPEAL by  defendant f r o m  V o o r e ,  J., a t  Septeniber Term,  1928, of 
GRAIIAM. NO error .  

Action to recover fo r  damage t o  plaintiff's land, caused by t h e  flood- 
ing of cer tain roads, the  only means of access to t h e  same, by the  con- 
struction of a dam. Plaintiff 's l and  is  located on a mounta in  side, and 
is  valuable chiefly because of the  t imber  s tanding a i d  growing thereon. 
L l s  t h e  result of the  colistruction of said d a m  by defendant, and  t h e  
flooding of said roads, t h e  said l and  and  t imber  a r e  now inaccessible. 
I t  i s  impracticable to  remove the  said t imber  f r o m  t h e  said land, f o r  
the purpose of market ing the  same, because of t h e  destruction of said 
roads. 
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The issues submitted to the jury were answered as follows: 
"I. Did the defendant wrongfully destroy plaintiff's means of access 

to and from his boundary of land by flooding and submerging the roads 
leading to plaintiff's land, as alleged in the complaint? Answer: Yes. 

"2. Were the means of ingress to and egress from p1,iintiff's land in- 
jured by the defendant's flooding and submerging said moads, as alleged 
in the complaint ? Answer : Yes. 

"3. What damage has the plaintiff sustained by reason of such injury ? 
Answer : $816.00." 

From judgment that plaintiff recover of defendant the sum of $816.00, 
interest and cost, defendant appealed to the Supreme Court. 

T. M. Jenkins and M. W .  Bell for plaintiff. 
S. W .  Black and R. L. Phillips for defendant. 

CONNOR, J. Defendant has waived its exception to the refusal of the 
court to allow its motion for judgment as of nonsuit, made at  the close 
of plaintiff's evidence. Defendant excepted to the refusal of its motion, 
and then offered evidence in support of its defense to plaintiff's re- 
covery. By the express terms of the statute, this exception was thereby 
waived. C. S., 567. I t  has been frequently so held by this Court. 
Gilland v. Stone Co., 189 N .  C., 783, 128 S. E., 158; Fash v. Royster, 
189 N.  C., 408, 127 S. E., 356; Wooley v. Bmton, 1.84 N.  C., 438, 
114 S. E., 628; Smith v. Pritchard, 173 N .  C., 722, 92 S. E., 257. De- 
fendant did not renew its motion at  the close of all the evidence. I n  
Wooley v. Bmton, supra, it is said by Clark, C. J.: "The motion for 
nonsuit at the conclusion of plaintiff's evidence, was waived by the 
introduction of evidence by the defendant, and the failure to renew the 
motion on all the evidence." 

Defendant's assignment of error based on this exception cannot be 
considered on its appeal to this Court. I f ,  however, th~j. exception had 
been properly presented to this Court, upon the record, it would under 
our Rule be deemed abandoned. The exception is set out in defendant's 
brief, but no authority is cited, nor is any argument advanced in its 
support. For this reason, under our Rule 28, the exception is taken as 
abandoned in this Court. The ruling of the trial court upon defendant's 
motion at the close of plaintiff's evidence for nonsuit, is not presented 
for review by this Court. 

Plaintiff's land is located on a mountain side; it is valuable chiefly 
for the timber standing and growing on it. The value of the timber 
is dependent on its accessibility. Prior to the constructioi~ of defendant's 
dam, the land and timber were accessible by means of a I-oad, which ran 
within 200 yards of the land on which the timber is located, and of 
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cartways running from this road to the land. T h e  land did not reach to 
or abut on the road, which plaintiff alleges was a p b l i c  road. There was 
evidence tending to sustain this allegation. The  road and the cartways 
leading therefrom to plaintiff's land were flooded by water ponded 
thereon by the dam. The water did not flood plaintiff's land, or  any 
part  thereof, but i t  did flood and submerge the road and cartways, de- 
stroying them as  means of access to plaintiff's land. Whether or not, 
as a matter of law, upon these facts, plaintiff is entitled to recover in 
this action, is  not presented for decision by this appeal. We, therefore, 
do not decide the question as to  whether or not a landowner, who is 
dependent on a public road for access to  his  land, can maintain an 
action for damages, for the wrongful obstruction of the road, resulting 
in damages to h is  land. There are  decisions of courts of other juris- 
dictions which seem to support recovery of damages in such cases. I n  
29 C. J., a t  pages 631 and 632, i t  is said that  an  action for damages 
against one who injures a public highway may be maintained by a 
private person, if he has sustained special damages, differing not merely 
in degree, but i n  kind from that  suffered by the community a t  large, 
as >\here access to plaintiff's property is cut off. N a n y  decisions are 
cited in support of the text. As  the question i s  not presented on this 
appeal, we do not decide it. I t  would seem, however, that  plaintiff sus- 
tained special damages in  this case, caused by defendant's flooding the 
road and cartways upon which he was dependent for access to his  land. 

We find no reversible error in the rulings of the tr ial  court upon ob- 
jections to the admission o r  rejection of evidence. Assignments of error 
based on exceptions to such rulings cannot be sustained. There was 
ample evidence to sustain the verdict, and if i t  be conceded that there 
was error i n  some of the rulings to which defendant excepted, it is 
manifest, we think, that  such error was riot prejudicial. S o  issue or 
issues were tendered by defendant presenting its contention that  the 
flooding of the roads upon which plaintiff was dependent for access to 
his land and timber was lawful, for  that  same was authorized by the 
commissioners of Graham County or by the highway commissioners of 
the townships in  which the roads mere located. Defendant's contention 
in this respect mas predicated upon the fact that  the roads which were 
flooded by i t  were public roads, under the control of the road authorities 
of the county or townships. Fo r  this reason assignments of error based 
upon exceptions to the charge cannot be sustained. 

I t  is well settled, of course, in this State, that  the right to a private 
way over and across the land of another may be acquired as against the 
owner of the land, by a continuous adverse use for twenty years, and 
that  a mere user for the required period is not sufficient to confer the 
right. Weaver v. Pi f f s ,  1 9 1  N. C., 747, 133 S. E., 2;  Snowden v. Bell, 
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159 N. C., 497, 75 S. E., 721. This principle has no application to the 
instant case. There was no contention here that  the road, which de- 
fendant destroyed by flooding i t  with water ponded by its dam, was 
a private way. Defendant's contention was that i t  acquired the right 
to iiood the road, from the board of commissioners of the county or from 
the highway commissioners of the townships in  which the road was 
located. 

We find no error for which defendant is entitled to a new trial. F o r  
its own profit, i t  has destroyed, or a t  least greatly diminished, the value 
of plaintiff's land. Upon all the evidence, the amounl, assessed by the 
jury is fa i r  and reasonable. The  judgment is affirmed. There is 

No error. 

K. I,. BURNETT v. J.  M. WILLIAMS AND J. E. FULGHAM, PARTNERS, 
TRADING AS WILLIAMS & FULGHAM LUMBER COMPANY. 

(Filed 13 February, 1929.) 

Trial-Taking Case or  Question from Jury-Nonsuit. 
Where there is any legal ericlence sutticient to suprlort the plaintiff's 

action, defendant's motion as of noilsuit thereon will be dismissed; and 
Held, in this case the evidence was sufficient to be sub~~i t t ed  to the jury. 

APPEAL by Williams & Fulgham Lumber Company from Deal, J., 
and a jury, a t  May Term, 1928, of HAYWOOD. N o  error. 

I t  was agreed between the parties, although the action was instituted 
against the defendants, as partners, trading as the Williams & Fulgham, 
Lumber Company, that in reality the company is a corporation and 
that this action be continued to final judgment as if i t  had originally 
been instituted against the said corporation. 

The action was instituted by the plaintiff to recover from the Wil- 
liams & Fulgham Lumber Company $420, two yeaw interest from 
17 March, 1920, to 17 March, 1922, due on $3,500. 

The issues submitted to the jury and their answers thereto, were as 
follows : 

''1. Did the defendant, Williams & Fulgham Lumber Company, 
assume the payment of the interest of the $3,500 note from 17 March, 
1920, to 17 March, 1922, in  the sum of $420, as alleged in  the complaint? 
Answer : Yes. 

"2. Did the plaintiff, I<. L. Burnett, prior to the institution of this 
action, pay said interest 1 Answer : Yes." 

The material evidence and assignments of error will be set forth in 
tho opinion. 
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Horgan & Ward and X .  G. Stamey for plaintiff. 
Rollins cE Smafhers for defendanf. 

CLARI~SOX, J. The  principal question in dispute i s :  Did K. L. Bur- 
nett assign the contract of 17 March, 1920, to C. I<. Peacock or to Wil- 
liams 6: Fulgham Lumber Company? I f  he assigned i t  to C. K. Pea- 
cock, having contracted in writing to pay the interest on the $3,500, 
then the plaintiff, Burnett, is liable for the $420 interest. I f  Burnett 
assigned the contract to Williams & Fulgham Lumber Company, then 
the lumber company has to pay the interest. 

The  defendant, a t  the close of plaintiff's evidence, and a t  the close 
of all the evidence, made a motion for judgment as in case of nonsuit. 
C. S., 567. The court below overruled the motions, and in  this me think 
there was no error. 

Without repeating the voluminous evidence, we think i t  was sufficient 
to be submitted to the jury on both issues. The  probative force was for 
them. Under all the facts and circumstances of this case, we cannot 
say that  the statements attributed to J o h n  Williams, admitted on behalf 
of plaintiff, were incompetent or prejudicial. The  jury could, under all 
the evidence, hare  decided with either party. There was a sharp con- 
flict, but the evidence on the par t  of plaintiff mas sufficient to be sub- 
mitted to them for their consideration. 

Defendant i n  its brief well says: "Evidence that  raises a mere sus- 
picion or is conjectural or speculative is  not such legal evidence as 
requires the subn~ission of it to  the jury, and such evidence which 
merely shows i t  possible for the fact i n  issue to  be as alleged, or which 
raises a mere conjecture that it was so, is an insufficient foundation for 
n verdict and should not be left to the jury. S. v. Vinson, 63 N.  C., 335; 
8. v.  Bridgers, 172 K. C., at  p. 882; Rice v. R. R., 174 N.  C., 270." 
See, also, 8. v. Prinr~,  182 N .  C., 788; 5'. v. Montague, 195  N .  C., 20; 
8. v. Swinson, ante, a t  p. 103. 

The evidence in this action, outside of facts and circumstances favor- 
able to plaintiff's contention, as we construe the language, is the positive 
evidence for plaintiff on both issues. 

Forest Justice, a witness for plaintiff, testified, which was not ob- 
jected to by defendant: "Q. Did Mr. Burnett  ever tell you how he came 
to get out from u p  there? Did h~ tell you he sold out to  N r .  Peacock? 
A. Mr. Burnett told me he sold out to Williams & Fulgham Lumber 
C ~ r n p a n y . ~ '  

K. L. Burnett testified: "I did not ha re  any contract with Peacock. 
After making this contract with Rogers Brothers, I assigned the con- 
tract in writing to Williams & Fulghum Lumber Company. This i s  the 
assignment on the paper. (Handed paper to witness.) Tha t  is C. K. 
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Peacock's handwriting. When I signed it, i t  read just like this : 'I hereby 
assign the above contract, my title and interest i n  same, to J. E. Ful- 
gham, of Asheville, N. C., W. and F. L. Co., they assuming the same,' 
and that  is my  signature under it. 

"Q. Mr. Burnett, I notice that the J. E. Eulgham, of Ssheville, N. C., 
and W. & F. L. Co. has a pencil mark through it and above that  i t  is 
written C. K. Peacock. I wish you mould state what you know about 
that  pencil line or C. K. Peacock's name being inswted. Was that 
line or C. K. Peacock's name inserted when you signed i t ?  A. No, sir, 
i t  was not. 

"Q. I wish you would state if you gave anybody permission to strike 
out W. & F. L. Co. and insert C. R. Peacock? A. No, sir." 

W .  & F. L. Co. would naturally be construed to mean defendant Wil- 
liams & Fulgham Lumber Company. 

These matters were denied by defendant, but of course are not for  us 
to determine, but for the jury. 

I n  8. v. Lawrence, amfe, a t  p. 578, speaking to thl2 subject, i t  was 
said: "It  is sometimes difficult to determine what is a n l  is not sufficient 
evidence to be submitted to a jury. Under the Corstitution of this 
State, this Court has jurisdiction upon appeal to review any decision 
of the courts below 'upon any matter of law or legal inference.' I t  is 
the province of the jury to determine the facts and thrlt of the court to 
state the law. The right of trial by jury has ever been closely allied with 
the cause of human liberty." 

We have examined the exceptions and assignments of error, and think 
they are untenable. We can find 

N o  error. 

W. H. HALL m AI,. V. I?. JI. REDD m A L  

(Filed 13 February, 1929.) 

1. Municipal Corporations-Public Improvements-Pa~ks and Recrerlr 
tion Grounds. 

Where the commissioners of a city have purchased lands tacitly or ex- 
pressly for the purpose of a public park, and have sold the same and 
turned the proceeds over to a city park and recreation commission cre- 
ated by statute, an action brought to require the defeadants to place in 
the city treasury the sum so paid is an affirmance of the city's right to 
have purchased and to have sold the lands; and Held further,  that the 
transaction having been completed, the question has become academic. 
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2. Same--Taxation Without Vote of People. 
Where a city sells land used for recreation purposes and turns the pro- 

ceeds of the sale over to its park and recreation commission the action is 
not a pledging of its faith aud credit so as to involve the imposition of a 
tax, and our constitutional provision requiring a vote of the people for the 
levy of a tax except for necessary espenses is inapplicable, Art. V I I ,  
sec. 7, and this result is not afiected by the fact that the statutory park 
commission was limited in its annual expenditures to an amount to be 
derived from a certain ad valorem tax. 

APPEAL by plaintiffs from Harding, J . ,  a t  J u n e  Term, 1928, of 
MECKLENBURG. 

Civil action brought by plaintiffs to require the defendants to place 
into the treasury of the city of Charlotte the sum of $42,851.65, the 
amount derived from the sale of certain park lands and turned over to 
the "Charlotte P a r k  and Recreation Commission" to be used in  acquir- 
ing or accepting other lands and making permanent improvements with 
respect to parks and playgrounds managed and controlled by said com- 
mission in the interest of the citizens of the city of Charlotte. 

I n  1923 the city of Charlotte purchased a tract of land from Sallie S. 
Anderson, known as the I rwin  Creek property, with the tacit, if not 
express, understanding that  said property should be used for park pur- 
poses. 

I n  1927 this land was sold and the proceeds derived therefrom were, 
by resolution of the commissioners of the city of Charlotte, turned over 
to the Charlotte P a r k  and Recreation Commission, a corporation created 
by chapter 51, Private Laws 1927, and charged with the management 
and general superrision, i n  the interest of the public, of parks and 
playgrounds within or near the city of Charlotte, etc. 

The  act creating the '(Charlotte P a r k  and Recreation Commission" 
was approved by a majority vote of the qualified roters of the city of 
Charlotte. This  act provides for  an  annual ad valorem tax levy, for 
park purposes, of 2 cents on each hundred dollars of assessed property 
in the city of Charlotte, to bo turned over to said P a r k  and Recreation 
Commission; but the commission has no ('power to contract any debt o r  
incur any obligation in excess of the amount of taxes levied by the 
governing body of the city of Charlotte for park purposes for the cur- 
rent year." I t  is the contention of the plaintiffs that, under this limita- 
tion, the appropriation of said funds is  unlawful, and that  the same 
should be covered back into the treasury of the city of Charlotte. 

F rom a verdict and judgment denying to plaintiffs the relief sought, 
plaintiffs appeal, assigning errors. 

J .  P. Flowers and H.  L. Taylor for plaintiffs. 
Carol D. Taliaferro, Frank W .  Orr and Jno. A. IlfcRae for defendants. 
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STACY, C. J. While the plaintiffs i n  their brief would repudiate the 
sale and purchase of the I rwin  Creek property i n  1923 as  unlawful, yet 
their suit is i n  affirmation of the purchase of said pro.?erty. They are 
now seeking to recover for the city of Charlotte the moneys derived from 
a sale of said lands. Furthermore, that  has long since become a n  exe- 
cuted transaction, and the question would seem to be academic. Tor- 
rence v. Charlotte, 163 N .  C., 562, 80 S.  E., 53; B a r k o n  v. New Bern, 
193 N. C., 555, 137 S. E., 582. 

Nor  can the limitation on the power of the P a r k  and Recreation Com- 
mission "to contract any debt or incur any obligation in  excess of the 
amount of taxes levied by the governing body of the r i ty of Charlotte 
for park  purposes for the current year" be held to prohibit the commis- 
sioners of the city of Charlotte from appropriating funds already in 
hand, derived from the sale of park property, for  park purposes, or for 
a legitimate public use. Adams v. Durham, 189 N. C., 232, 126 S. E., 
511; Berry v. Durham, 186 N. C., 421, 119 S.  E., 74s. I t  is  not pro- 
posed that  the municipality shall contract any debt or  loan i ts  credit so 
as to involve the imposition of a tax. Hence, this renders Article V I I ,  
section 7, of the Constitution, requiring a vote of the people, except for 
a necessary expense, inapplicable. Brockenbrough v. Commissioners, 
134 N. C., 1, 46 S. E., 28;  Ga~dner v. Xew Bern, 98 N. C., 228, 3 S. E., 
500. 

The  record presents no exceptive assignment of error of sufficient 
merit to warrant  a new tr ial  or a reversal of the judgment. 

N o  error. 

J E S S I E  D. CATES CLARIC ASD JOHN 11. 'CLARIC, HER HUSBAND, V. 

LAUREL PARK ESTATES, IKC., STRADLEY MOUNTAIN DEVELOP- 
MENT CORPORATION, AND CENTRAL BANK A N D  TRUST COM- 
PANY, TRUSTEE. 

(Filed 13 February, 1929.) 

1. Trial-Instructions-Constructionstruction. 
Under the rule that a charge of the court to the jury will be construed 

contextually as n whole, unconnected excerpts from the charge appearing 
of record as esceptions is not sufficient. 

2. Cancellation and Rescission of Instruments--Right 01' Action and De- 
f enses-Fraud-Deeds. 

When a land development company has platted a large area of land to 
be sold into lots, and represents that it has money in the bank to pay for 
street and other improvements, including the erection of' a fine hotel, and 
relying on these representations and induved thereby one has purchased 
a lot of the land so situated as to be more largely benefited in regard to 
its location near the hotel, under written assurance f ron  the owner that 
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h e  a s  a representative of the company would sell the  lot  a t  a profit so a s  
to save the purcliaser harmless : IIeld, the failure of the  company to fnlfill 
these material  promises is  sufficient evidence of tlie fraudulent intent of 
the  promisor to be submitted to  the  jury and to  sustain tlicir verdict for 
rescission of the contract, and the purchaser may recovf,r the  nlonrys he 
has  paid in  the transaction. 

3. Elect ion of Remedies-.4ffirmance of Con t rac t  by Acting Thereunder- 
Notice of Fraud-Deeds. 

A purchaser of a lot in a scheme for  the  development of a large t rac t  
of land is put  to his election to  rescind the contract for f raud within a 
reasonable length of time a f t e r  the  discovery of f raud,  or to affirm i t  by 
accepting i t s  henefits and by making payment on the 1)urclinse price and 
paying interest when i t  becomes due, but i t  i s  not alone a sufficient affirm- 
ance of the contract u n d w  circumstances wllerein i t  will appear that  th is  
was  done without knowledge, ac tual  or  constructive, of the fraud prac- 
ticed upon him. 

4. Cancellation o r  Rescission of Instruments--Right of Action a n d  De- 
f e n s e e R i g h t  t o  Rescission i n  General.  

I n  order for  the plaintiff t o  be entitled to the  equitable relief of rescis- 
sion of a contract for f raud lie must be in a position to  put  t he  parties in 
statu quo by restoring the  bcnefits received thereunder. 

5. Rills a n d  Xotes-Actions-Evidence a n d  B u r d e n  of Proof  of Acquisi- 
t i on  as B o n a  F i d e  P u r c h a s e r  Wi thou t  h'otice. 

Where a negotiable note i s  in the  hands  of a holder prollerly endorsed 
to him i t  i s  prima facie evidence tha t  he i s  holder in  due course without 
notice of any  infirmity in the  instrument,  sul~ject  to rebuttal, but where 
there is  evidence of f r aud  in i t s  procurement, the burden is upon such 
holder to  prove tha t  he lind acquired the instrunlent a s  a bona fide pur- 
chaser in due course and without notice, and on conflicting evidence the 
fac t  is  for the  jury to determine. 

6. Sam-Evidence of Knowledge of F r a u d .  
Where there i s  evidence tha t  a trustee in a deed of t rus t  of lands i11 a 

development scheme held for  the benefit of the  owners of the land by the  
recitations in  the deed of t rus t  and  other conveyances relating to the  
sales, and by the dec l~ rn t ion  of the t rus t  officer of tlie trustee corpora- 
tion, and eridence per contra tha t  t he  property was  held in t rus t  for bond- 
holders having money in the  derelopinent company, and the  trustee knew, 
or  by reasonable inquiry should have known, of f r aud  practiced i11 the  
sale of the lots by the development company, and has  in i t s  provisions the 
notes secured by mortgage endorsed to i t  by the  development company, 
the  question of i t s  being a holder in due course i s  one for the jury. 

Hcld ,  t he  evidence that  t he  holder of the negotiable instruments in this 
case had knowledge of the  fact  t h a t  the same were procured by f raud or 
had knowledge of facts which should have put  him on reasonable inquiry 
which would have discovered the f raud is  sufficient to be submitted to  
the  jury. 

APPEAL by defendant, Central Bank and Trust Company, trustee, 
from Sink, Special Judge, and a jury, a t  May Special Term, 1928, of 
BUNCOMBE. No error. 
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This is an  action brought (1 )  against defendant, Laurel P a r k  Estates, 
Inc., for actionable fraud and rescission for judgment for the money 
paid it-$1,250 purchase price and $112.50 interest-by plaintiff, Jes- 
sie D. Cates Clark;  (2)  against Central Bank and Trust  Company, 
trustee, that  held certain negotiable notes involved in the transaction be 
canceled. The  controversy was over the purchase of a lot from Laurel 
P a r k  Estates, Inc., for $5,000 on 28 June, 1926. Th: sum of $1,250 
was paid in  cash and three notes of $1,250 each, due in  12, 18  and 24 
months, given for the balance. The Central Bank and Trust  Company, 
trustee, denied any knowledge of fraud and set up  the cefense (1 )  Tha t  
said Laurel P a r k  Estates, Inc., duly endorsed, transferred and delivered 
to the defendant, Central Bank and Trust  Company as trustee, for 
value, and before maturity, the said three notes and thcb said defendant, 
Central Bank and Trust  Company, as trustee, is now the bona fide 
holder of said notes. (2)  That,  i n  recognition of the validity of 
said three notes, and of the fact that  the same were held by said Cen- 
tral  Bank and Trust  Company, as trustee, plaintiffs, on 29 Decem- 
ber, 1926, paid to defendant, Central Bank and Trust  Company, the 
semiannual interest which was due and payable on s a i l  three notes on 
28 December, 1926. (3 )  Tha t  plaintiffs failed and refused to pay the 
semiannual interest which became due and payable on said three notes 
on 28 June, 1927, and also failed and refused to pay the said note which 
became due and payable on 28 June, 1927, and defendant, Central Bank 
and Trust  Company, as trustee, has, therefore, pursuan; to the terms of 
said notes, declared the full amount of the principal a r d  interest of all 
of said notes due and payable and thereby, plaintiffs became indebted 
to the said defendant, Central Bank and Trust  Company, as trustee, in 
the sum of $3,750, with interest thereon from 28 December, 1926, no 
part of which has been paid, and all of which is now justly due and 
owing, and demands judgment against plaintiffs for ;he amount and 
interest. 

Defendant, Central Bank and Trust  Company, trustee, contended 
that said three notes executed by the plaintiffs were delivered to i t  im- 
mediately after they were executed by plaintiffs, i n  aonsideration of 
Central Bank and Trust Company, as trustee, executin,; and delivering 
a release deed, releasing the lot purchased by plaintifl's from the lien 
of two deeds of trust securing indebtedness aggregating in principal 
amount $700,000, and that  i t  held said notes as trustecb as security for 
the payment of said bonds and notes secured by said deed of trust aggre- 
gating in principal amount $700,000. The defendart, Laurel P a r k  
Estates, Inc., filed no answer. 

Jessie D. Cates Clark and her husband, John M. Clark, live in Mary- 
ville, Tenn. Two sales agents of the Laurel P a r k  Estate's, Inc., i n  June, 
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1926, had plaintiffs to visit Asheville. They came in  a public taxi a11d 
their expenses were paid by the agents. They were met a t  Kenilworth 
I n n  by another agent. J o h n  M. Clark testified in p a r t :  "He enter- 
tained us, stayed mith us, took us to places of amusement. Afterwards 
he took us  back to the h o t ~ l  and we were assigned rooms. Next morn- 
ing he came and guided us out to Stradley Mountain and showed us the 
Stradley Xounta in  property. While me were out there t h e y  gathered 
t h e  pavties together  and  o n  f o p  of t h e  m o u n t a i n  had a lecture delivered 
by another agent. This agent said this property was being developed 
and that  he  had been all owel- t h e  w o d d ,  and that  this was t he  m o s t  
beau l i fu l  spot  he  had ever seen for a dcvelopmeut. H e  then described 
what the developments were to be, the paving of the streets, putting in 
water, lights, telephones, s cwrs ,  building of a hotel, building of a golf 
course, a clubhouse, schooll~ouse, and certain portions were to h a w  
lrrusiilcss properties on them. The business section was clown near the 
roadway leading past the property. Electric lights, golf course, and 
hotel were promised. H e  said the hotel was under contract and would 
be there by the first of the year following. I t  was to cost a million 
dollars or more. H e  said the money for these improvements mas in the 
Central Dank ant1 Trust  Company, of Xsheville. While we ne re  on the 
mountain they had a band concert and this lccture and a luncheon. 
Several announcements were made from a megaphone down belo~v from 
their little office, saying 'Sold.' This was done several times. The  date 
of this was 17 and 18 of J u n ~ .  The  agent that  met us a t  Kenilworth 
I n n  attended us first, then turned us ovcr to  H a r r y  W. Hoff, general 
director of sales. I saw him on the ground and talked to  him. . . . 
H e  was director of sales for Laurel P a r k  Estates, Inc., according to his 
statement. I saw him direct the sales. H e  reiterated the claims that  
the lecturer had stated. H e  insisted on my wife buying a certain lot, 
arid told of the money that  was in  the bank to do all these improvements, 
and insisted on the safety of the investment, but we were not impressed 
with all this so much until he said, 'To be sure that  your money is safe, 
1 will guarantee to refund it or resell it  a t  a profit.' I have the original 
sales contract. I saw him sign it on the back that  day. I saw Mr.  
H a r r y  W. Hoff write on the back of the contract. I t  mas written a t  the 
little office on the mountain." 

The  following was signed by Hoff:  "This property is  sold mith the 
specific agreement that  we will resell same (if requested by the buyer) 
a t  a profit, prior to date when next payment comes due, or refund pur- 
chase price with interest a t  6% and cancel the sale. H a r r y  W. H o e ,  
general director sales, Stradley Mountain Park." 

J o h n  M. Clark further testified: "This little house where this was 
written is the same place the megaphone calls came up 'Sold.' Mr. Hoff 
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gave me a plat when we closed the salc. I Ic  had the red ink mark put 
on lot 7, on the plat, the one we purchased. The  name of the hotel that  
was to be erected on top of the inountairi was Lafayettc Chateau. . . . 
Mr. Hoff and the other agent that  met us a t  Kenilworth I n n  ~ o i n t e d  
out just where the hotel was to  be built on top. The  hotel was to be 
on the crest of the mountain. The  lot, No. 7, was in the block below, 
about three or four hundred feet from the hotel sitc. TVith reference to 
tlic little house where the megaphone calls came from, about this point 
(pointing). After we signed tho contract to purcliase the lot me were 
brought back to Kenilworth I n n ;  the taxi was waiting and we left im- 
mediately for Maryville. Tlie notes we signed werc miiled us from the 
office of Laurel P a r k  Estates, Inc. Before we left we paid to Mr. Hoff 
a t  the office on the ground $1,240, by check We signcd the notes that  
were sent us by mail because of the contract and because of the repre- 
sentations that  were made by the agent. The  agents stayed with us all 
tho time we werc here, except when we were in our rooms. I wouldn't 
have signed the notcs had i t  not been for the representations about the 
hotel and improvements and what they were going to d3  and the money 
on deposit to do i t  with because I wouldn't have thouglit i t  would have 
been value received. This  took place in June,  1926. C went out there 
about last Thursday and I did not find a hotel and paved streets and 
improvements, but I found conditions very much worw than tliey were 
whcn we were there. Streets that  had been graded nerc  washed into 
gulleys now. The  land next to the road is opcn fields; further on u p  
the mountain there is  scrubby pine, and a t  the top a lit ,le cleared place. 
The fields and forests are in  about the same condition :IS when we were 
there before. The  roads haven't been paved. The music, the lecturer, 
and pavilion a r e  not there now. The writing that  had been handed me 
came to my wife through the mail  some time the lattvr par t  of June ,  
1926, or July." 

Plaintiffs introduced in  evidence a warranty deed f r ~ m  Laurel P a r k  
Estates, Inc., to Mrs. Jessie D. Cates Clark (wife of John  M. Clark), 
of 3fasyville, State of Tennessee, covering the properly purchased by 
the plaintiff and recorded in Book 350, at p. 64. 

Plaintiffs  also introduced in  evidence a deed of release from the Cen- 
tral Bank and Trus t  Company, trustee, to Mrs. Jessie D. Cates Clark, 
releasing the lot purchased by her. The  release recite3 (1) a deed in  
trust from Stradley Mountains, Inc., dated 1 March, 1926, duly regis- 
tered to Central Bank and Trust  Company, trustee, t3  secure certain 
indebtedness ( 2 )  on the same date a deed from Stradley Mountains, 
Inc., certain land including the lot i n  controversy to defendant Laurel 
P a r k  Estates, Inc., ( 3 )  on the same date, deed in trust from Laurel 
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Pa rk  Estates, Iric., to Central Bank and Trust  Company, trustee, cer- 
tain lands, including the lot in controversy duly registered. 

While on top of Stradley Jlouufains,  the agent haridcd plaintiffs a 
circular which in  par t  is as follows: 

"Stradley ;Ilountain Purl< is  marlied for success. I t s  location, acces- 
sible and yet removed, is the obvious site for  a community of homes. 
I t s  appeal is instantaneous and lasting; its beauty inspires a longing 
for a home in the sunlit slopes. Sunshine is  desirable in  the selection of 
one's liorne site, but sewage disposal is more important. A complete 
ranitary system will be a part  of Stradley Mountain Park .  Water will 
be brought from the Mt. Pisgah watershed. IIard-surfaced roads, street 
lights and underground wiring for telephone and electric connections are 
being installed. A Donald Ross golf course, clubhouse and other con- 
wniences will make Stradley Nountain P a r k  a complete suburb. 

"Stradley Jlounfain Park  is  presented by developers proud of i ts  
~ ~ a t u r a l  beauty, definitely assuring irnprovements i n  keeping and intent . . 
on g i n n g  to Asheville the outstanding residential suburb of Western 
North Carolina, a suburb in which the freedom of the country shall be 
blcnded adroitly with the convenience of the city. 

"S f rad l ey  illountatin l'arlc is truly 'overlooking ,Ishevillt. Tree-clad 
slopes comnland an  incomparable view of the plateau. Beyond, the 
mountains fade into the heaven's blue; below, the bright city which is 
Aislierille lies cool and clear. ,111d a black ribbon of asphalt slips through 
grassy hills from the foot of Stradley Mountain to tlric city fifteen 
minutes away.' 

"l'urchasers in Xtradley ilIountain Pa~ .k  acquire more than a plot of 
land; they become shareholders in the prosperity of Asheville, privileged 
clnellers nlierc climate, sun and scenery pay dividends in added years, 
creater health and increased happiness. Country clubs, horseback trails, 
fine motor roads, trout streams, and the camp grounds of Pisgah 
h-ational Forest are bringing about a keener appreciation of Western 
S o r t h  Carolina's claim of 'The Nation's Playground.' Recreation plays 
an  enormous par t  i n  modern life. ,lnd Lislleville is recreation freely 
offered, but in close harmony with industrial opportunity. Stradley 
Xountairi P a r k  is this and more-a quiet dctachment from the noise 
of the city." 

The witness further testified: "St  the time the interest w:is paid or 
the notes in December, the first interest, I knew that  the improvements 
had not been made, but did not know definitely that  they were not going 
to be made, N y  wife paid about $112.50 interest in December to the 
Central Bank and Trust  Company. Before I started this suit I de- 
manded a refund of this interest. I made investigation to see if the 
money is now on deposit with the Central Rank and Trust  Company, 
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for the purpose of making the improvements. Mr. 13arnard, of the 
Central Bank and Trust Company, stated that the money that was there 
is not there. My understanding is there is no money on deposit there 
for this purpose. I have offered to reconvey this property to Laurel 
Park Estates, Inc., and they refused to accept a deed 2nd pay me the 
money. . . . We went to the grounds the morning ,ifter we arrived 
here. They were having a band concert and a lecture. I listened to the 
lecture. I executed three notes along with my wife. . . . I had a 
conversation with Mr. C. W. Brown, trust officer of the Central Bank 
and Trust Company with reference to how he held these notes. He  told 
me he held them in trust for the Laurel Park Estates, Inc., and Stradley 
Mountain Development Corporation. I made inquiry from the tru3t 
officer as to the $215,000 and what was done with it. I first asked Mr. 
Brown and he said it was still in the bank-a portion of it. Some of it 
had bem spent out there at  the time of our purchase. The remainder 
was in the bank. Later I asked Mr. Barnard about it, and he said that 
they had applied i t  on the notes-on the bonds, the first mortgage bonds. 
He didn't say he had any left for improvements." 

The attorney who fixed the papers wrote to plaintiff, Mrs. Jessie D. 
Cates Clark: "As attorney for the Laurel Park Estates, Inc., owners 
and developers of Stradley Mountain Park, I am herewith enclosing 
deed of trust and notes covering the lot which you purchi3sed in Stradley 
Mountain Park. . . . I f ,  however, you do not wish to forward the 
deed of trust and notes to me, mail the same to the trust department of 
the Central Bank and Trust Company, and sign the enclosed letter ad- 
dressed to that officer, and the deed will be placed there for delivery to 
you upon receipt of the notes and deed of trust propt?rly signed and 
executed." 

Mrs. Jessie D. Cates Clark testified in par t :  "My husband and I 
brought this case jointly. After my husband and I came to Asheville 
we saw the agent. H e  was representing the Laurel Pamk Estates, Inc. 
He took charge of us entirely. The night we came he took us to a band 
concert on the Plaza. Next morning he took charge of us and started to 
Stradley Mountain, Laurel Park Estates, Inc. H e  took us to the crest and 
we heard a lecture. He told us of his travels; that he had been every- 
where in  the world, and that this was the most wonderful sight he had 
ever seen, and told us of the wonderful improvements 1 hat were to be 
made there. H e  said on the crest was to be a hotel called Lafayette Cha- 
teau, which would cost about a million or two million, then of the streets 
being paved and the sidewalks and the lights and water, and everything 
was to be underground which could be put underground, and then of 
lakes and parks and things of that kind. There was to he a golf course 
and all those things that go to make a beautiful place. The contract was 
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to be let and the hotel constructed by the first of the year. The money 
was all ready in the Central Bank and Trus t  Company. After the 
lecture we heard the words 'Lot Sold' megaphoned from a little house 
below. I t  seemed they were selling lots fast. H e  took us on down after 
that-down around the same driveway and right i n  front of the only 
two lots he said mere available there. H e  went and got Mr. Hoff, and he 
came and told us  of all the wonderful improvements that  were to be 
made there. Jus t  above the roadway was the crest where the Chateau 
should stand, then just below that  was my  lot, and they made i t  very 
plain that  i t  was quite a n  advantage to  be so near the handsome hotel. 
X r .  Fout loaned me the money to pay for the lot. The  cash payment 
was $1,250. I signed the notes and deed of trust and bought this prop- 
erty because of Mr. Hoff's alluring portrayal of the wonders that  were 
to be made there. I would not hare  bought the property had those repre- 
sentations not been made. I went out there the other day to see if the 
improvements had been carried out. There i s  no paving there, and i t  is 
just a waste place grown u p  with scrubby pines. There are no telephone 
lines-not a thing in  the world. The  deed was mailed to me by X r .  
Walton. There was a letter from Mr. Walton that  accompanied the 
deed. . . . We requested Laurel P a r k  Estates, Inc., to resell the 
property for us. They have not sold it. We have offered to reconvey 
the property to them and demanded our money and interest back. I 
paid $112.50 interest i n  December. > I t  that  time I did not know that  
they did not have the money in  the bank for these improvements. I am 
willing to convey this property back, if ordered. This  circular was 
handed to me and my husband. I believed the things that  appeared to 
be on there and the representations as to what they mould do. I f  I had 
known they did not have the money to complete the improvements, and 
that  the property would not be improved, I would not have purchased 
the property." 

One of the agents of the Laurel P a r k  Estates, Inc., C. J. Brown, who 
lived in Maryville and brought plaintiffs to Asheville, corroborated plain- 
tiffs, and further testified: "The lecturer said i t  was the greatest loca- 
tion, one of the prettiest places he had ever seen, would be one of the 
finest resorts, and that  all of these things v7ere absolutely gusranteed. 
Joe  Hanson and Hoff, sales managers of the Stradley Mountain De- 
velopment Company, Inc., or  Laurel P a r k  Estates, Inc., told me that  
Laurel P a r k  Estates, Inc., had taken over the S t r n d l e ~  Mountain busi- 
ness." 

The trust deed made to defendant Central Bank and Trus t  Company, 
trustee, in which the lot in controversy was included, which said trust 
released to Mrs. Clark contained this provision: "Before releasing any of 
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said real estate, however, the trustee shall require the party of the first 
part to file with it a certificate, duly signed and verifi2d by one of its 
officers, stating that i t  is not in default in the performance of any of 
the terms and covenants of this indenture, and that it has sold the 
property so to be released for a consideration representing, in  the 
opinion of the signer of such certificate, its full value to the party of 
the first part, which consideration may be (1) cash, or ( 2 )  partly cash 
and partly obligations secured by purchase-money morigage or deed of 
trust to Central Bank and Trust Company, as trustee, upon the property 
so sold and to be released." 

By the terms of the trust the bank was authorized to rdease lots there- 
from upon being paid ''50% of the purchase price of the property so 
sold, provided in no event should the amount paid for each release be 
less than a sum equal to $1,000 per acre." By the terns of the trust it 
mas further required that to obtain release of lots or fractions of an acre 
that there should be a payment made "at the rate of $1,000 per acre." 
C. W. Brown mas the principal trust officer of the defendant, Central 
Bank and Trust Company; Bascom Barnard mas its associate trust 
officer. Mr. Barnard testified in the case that the release of the lot to 
Mrs. Clark was handled by Mr. C. W. Brown. Mr. Brc~mn testified: "I 
don't remember the particular notes involved in this suit." 

The plaintiffs introduced the deed of release of lot S o .  7 by Central 
Bank and Trust Company, which contained the following clause : "Now, 
therefore, in consideration of a sum of moncy sufficient under the terms 
of each of said deeds of trust to entitle the said party of the second part 
to a release of the land hereinafter described from the lien and effect of 
said deed of trust." The land in controversy was about (light miles from 
Asheville. 

Upon objection of the attorneys for the defendants, Central Bank and 
Trust Company, and Stradley Mountain Development Corporation, the 
court ruled that the testimony of witnesses as to statements made by the 
agents while the witnesses, Mr. and Mrs. Clark, plaintiffs in this action, 
were in Asheville, was not competent as to the t ~ v o  defendants, Central 
Bank and Trust Company, trustee, and Stradley Mountain Develop- 
ment Corporation, and would not be considered as to these defendants, 
but that i t  was competent only as to the defendant, Laurel Park Estates, 
Inc., who had not answered and whose case was befoi-e the court on 
default and inquiry. The same ruling was applied to the testimony of 
C. J. Brown. 

The court below instructed the jury: "The court in~~tructs  the jury 
that the defendant, Laurel Park  Estates, Inc., not having answered, and 
from the evidence introduced, if the jury believe the same, under the 
definition of fraud and instructions later to be given, will answer the 
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first issue Yes, and the second issue $1,250, and interest from the date 
of payment." Defendant, Central Bank and Trust Company, trustee, 
excepted and assigned error. 

The defendant, Central Bank and Trust Company, trustee, tendered 
the following prayer for instruction: "Defendant, Central Bank and 
Trust Company (trustee), requests the court to instruct the jury that 
if they find the facts to be as shown by the evidence introduced, and the 
testimony of the witnesses, they shall answer the third issue 'Yes,' and 
the fourth issue 'Three thousand, seven hundred and fifty dollars, with 
interest thereon from 28 December, 1926.' " The court below refused to 
give the instruction, defendant, Central Bank and Trust Company, 
trustee, excepted and assigned error. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Were plaintiffs induced to execute the notes described in the com- 
plaint by fraudulent representations of Laurel Park  Estates, Inc.? 
Answer : Yes. 

2. I f  so, what amount are plaintiffs entitled to recover from defendant, 
Laurel Park Estates, Inc.? Answer : $1,250 and interest. 

3. Did the defendant, Central Bank and Trust Company, as trustee, 
acquire the notes described in  the answer and counterclaim of said de- 
fendant before maturity and in good faith and for value without notice 
of any infirmity in  the notes or defects in title of Laurel Park Estates, 
Inc. ? Answer : KO. 

4. What amount, if any, are the plaintiffs indebted to defendant, Cen- 
tral Bank and Trust Company, as trustee ? Answer : Nothing." 

Other material evidence will be set forth in the opinion. 

George d l .  Pritchard for plaintiff. 
Bernard d Heazel for defendant ,  Central B a n k  and T r u s t  Company ,  

t ~ u s t e e .  

C L A R I ~ O K ,  J. This is an action for rescission, the plaintiffs alleging 
actionable fraud. 

The record discloses that none of the exceptions and assignments of 
error except those above set forth is in accordance with the rules of this 
Court. The exceptions to the charge should be made as pointed out in 
Rawls  v. L u p f o n ,  193 14'. C., p. 428, at  p. 432. I t  is there said: "Con- 
tinuity of the charge is necessary with the 'specific' exceptions. Any- 
thing else is unfair to the trial judge-to hare his charge cut up in 
piecemeal and disconnected." 

The defendant, Laurel Park Estates, Inc., filed no answer to the com- 
plaint that set forth actionable fraud. Plaintiff, Mrs. Clark, ~urchased 
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the lot in controversy for $5,000, paid one-fourth cash and gave three 
negotiable notes for the balance, $1,250 each, due 12, 1 8  and 24 months, 
to Laurel Park  Estates, Inc., or order. The Central Bank and Trust 
Company, as trustee, set up the defense that "Said Laurel Park Estates, 
Inc., duly endorsed, transferred and delivered to the defendant, Central 
Bank and Trust Company, as trustee, for value, and before maturity, 
the said three notes and the said defendant, Central .Bank and Trust 
Company, as trustee, is now the bona fide holder of said notes," and de- 
manded judgment against the plaintiffs for the amoun: and interest. 

The court below charged the jury, to which the Central Bank and 
Trust Company, trustee, excepted and assigned error: "The court in- 
structs the jury that the defendant, Laurel Park Estates, Inc., not 
having answered, and from the evidence introduced, if the jury believe 
the same, under the definition of fraud and instructions later to be given, 
will answer the first issue Yes, and the second issue $l,!350, and interest 
from the date of payment." This instruction says "under the definition 
of fraud and instructions later to be given." 

I n  ATichols v. Fibre Co., 190 N.  C., at p. 6, i t  is ssid: "Defendant 
further assigns as error the failure of the court in the charge to the 
jury to comply with the requirements of C. S., 564. This statute makes 
it the duty of the judge presiding at a trial, in which issues are sub- 
mitted to the jury, 'to state in a plain and correct manner the evidence 
given in the case and to declare and explain the law arising thereon.' " 
Wilson v. Wilson, 190 N.  C., 819. There is no assignment of error, as 
in the hTichols case, that the court below did not comply qith the require- 
ments of C. s., 564. 

I f  i t  be conceded that the Central Bank and Trust Company, trustee, 
could take advantage of this, if the exception to the charge was properly 
made, yet on this record from all the evidence u-e could not hold that 
this was reversible error. Proctor v. Fertilizer Co., 189 N.  C., 243. 

"Fraud, it has been said, assumes so many different hues and forms 
that courts are compelled to content themselves with comparatively few 
general rules for its discovery and dcfeat, and allow the facts and cir- 
cumstances peculiar to each case to bear heavily on the conscience and 
judgment of the court or jury in determining its presence or absence.'' 
51 A. L. R., p. 47; McNair v .  Finance Co., 191 N.  C., at  p. 716. 

The record discloses a charge of actionable fraud, so cunning, subtle 
and shrewd, that defendant, Laurel Park Estates, Inc., made no answer 
and allowed the action against it to go by default. 

The evidence was plenary to establish the fraud as dleged practiced 
on unwary victims : 

"'Will you walk into my parlour,' said the spider to a fly; 
"Tis the prettiest little parlour that ever you did spy.' " 
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The agents of the Laurel Park Estates, Inc., set the web--they brought 
plaintiffs from their home in Maryville, Tenn., took them to Eenilrvorth 
Inn  and places of amusement and paid their expenses. Then took them 
to the top of Stradley Mountain, some eight miles from Asheville, N. C. 
A lecture mas delivered by an agent, who sdid he had been all ocer the 
zoorld, and this ~ v a s  the most bea~ctiful spot he had ever seen for a de- 
velopment. Then he described what the development was to have. Hard- 
surfaced roads, paved streets and sidewalks, water, electric lights, tele- 
phones, sewers, golf course, clubhouse, schoolhouse, a business section, 
cLtc. A hotel at  a cost of a million or two dollars under contract to be 
erected on top of the mountain by the first of the year, to be called 
"Lafayette Chateau," underground miring for electric lights and tele- 
phone connections, lakes, parks and those things which make "a beauti- 
ful place." The water to be brought from Mount Pisgah watershed. 
That the money for these improvements was in the Central Bank and 
Trust Company in Asheville. Thej. hnd a band concert and luncheon. 
From the office a megaphone was repeatedly saying '(Sold." "It seemed 
as if they were selling lots fast." The agent guaranteed to refund to the 
purchasers or resell at a profit. Plaintiffs7 evidence vas  to the effect 
that this mas not complied with. The subtle tempter mas there and the 
lady plaintiff, with her husband standing by "She took of the fruit 
thereof and did eat." The plat was ready. " H e  had the red ink mark 
put on lot 7 on the plat." I t  mas near the imaginary Chateau. She 
bmroWed the money to pay for the lot. She signed the notes and deed 
of trust and bought this property because of the agent's "alluring por- 
trayal" of the wonders to be made there. Later she went back to the 
place, portrayed almost perhaps as beautiful as the Garden of Eden: 
"I went out there the other day to see if the improvements had been 
carried out. There is no paving there and it is just a waste place, grown 
up with scrubby pines. There are no telephone lines-not anything in  
the u,orld." I t  turned out to be a u f ~ ~ 1 7 ~  paradise." I t  was in evidence 
that there mas no money in the Central Bank and Trust Company for 
the purpose of making the improvements. All the above representations 
are more than merely "dealer's talk." The evidence is abundant to be 
submitted to the jury to show no intention of performance. I t  may be 
termed "futurity fraud." 

I n  1 Bigelow on Fraud, 484, i t  is said: "The general rule in regard to 
promises is that they are without the domain of the law unless they 
create a contract, breach of which gives to the injured party simply a 
right of action for damages and not a right to treat the other party as 
guilty of a fraud. But that proceeds upon the ground that to fail to per- 
form a promise is no indication that there was fraud in the transaction. 
There may, however, hare been fraud i n  i t ;  and this fraud may have 
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consisted in making a promise with intent not to perform it. To profess 
an intent to do or not to do, whea the party intends thl? contrary, is as 
clear a case of misrepresentation and of fraud as could be made. A 
promise is a solemn affirmation of intention as a present fact." Hill v. 
Gettys, 135 N. C., at  p. 376. 

I n  Braddy v. Elliott, 146 N.  C., 578, at  p. 582, it is said: "If the jury 
should find, in  addition to their findings on the first and second issues, 
that the defendant fraudulently induced plaintiffs to agree to the ex- 
change by falsely representing and pretending that he ~ o u l d  build two 
suitable dwellings and necessary outhouses on the tract of land, such 
finding ~ - o u l d  be ample basis for the decree canceling the entire trans- 
action. . . . The subsequent acts and conduct of a party may be 
submitted to the jury as some evidence of his original intent and pur- 
pose, mhen they tcnd to indicate it." 

I n  fierndon v. Durham, 161 Y .  C., p. 630, at p. 5%l, i t  is said: "A 
promise is usually without the domain of the lam, un'ess it creates a 
contract, but if made when there is no intention of performance, and for 
the purpose of inducing action by another, i t  is fraudul~?nt, and may be 
made the ground of relief." Abel v. Dworsky, 195 N. C., 867; Palmetto 
Bank and Trust Co. v. Grintsley, 134 S .  C., 493, 51 A. I;. R., 42. 

Bisphatn's Equity (9 ed.), sec. 211, saps: "The representation must 
not be an expression of intention merely. A man has no right to rely 
upon what another says he intends to do, unless, indeed, the expression 
of intention assumes such a shape that it amounts to a contract, when, of 
course, the party will be bound by his engagement and for the breach of 
which the other side has, ordinarily, an adequate remedy at lam. But if 
a promise is made with no intent to perform it, and merely with a 
fraudulent design to induce action under an erroneous belief, or if a 
representation amounts to a statement of fact, although dependent upon 
future action, in either case there is ground for equitatle relief." See 
Walsh v. Hall, 66 N.  C., 233; Furst v. Xerrit t ,  190 N. C., at  p. 403; 
McNair v. Finance Co., supra, p. 716-7. 

I n  i l lay v. Loom&, 140 K. C., at p. 367, it is held: "In order to 
rescind, howewr, the party injured   nu st act promptly and within a 
reasonable time after the discovery of the fraud, or after he should have 
discovered it by due diligence; and he is not allowed to rescind in part 
and affirm in par t ;  he must do one or the other. ,Indl aE a general rule, 
a party is not allowed to rescind where he is not in a position to put the 
other in statu quo by restoring the consideration passed. Furthermore, 
if, after discovering the fraud, the injured party volunt,~rily does some 
act in recognition of the contract, his power to rescind is then at  an end. 
These principles will be found in accord with the authorities. Bishop 
on Contracts, secs. 679, 688; Beach on Contracts, sec. 812; Page on Con- 
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tracts, secs. 137, 139; Clark on Contracts, pp. 236, 237; T i ~ s f  Po. c. 
J u t e n ,  68 Ark., 2 9 9 ;  Parker v. , l Ia ip is ,  64 Mo., 38." Jfc-Vair v. 
Finance Co., s u p ~ a ,  a t  p. 718. 

I n  6 R. C. L., par t  see. 316, a t  p. 934, i t  is  said:  "Fraud is not waived 
unless there is  conduct inconsistent with a purpose to disaffirm the con- 
tract after full kno~vledge of the facts which constitute the fraud, and 
raise an  electiou n-hether the defrauded party mill go on with the con- 
tract, or disaffirm what has been done. But full knowledge of a fraud 
does not mean that  the party defrauded shall have knowledge of all of 
the evidence tending to prove the fraud.  I f  he has kno~vledge of the 
material facts nhich  go to make up the case of deceit as practiced up011 
him, it is sufficient to lllalie liinl elect whetller he will go on ~ v i t h  the 
contract, or stop short and sue for the loss he has already suffered. I f  a 
contract has been procured by fraud, and the person defrauded, with 
knonledgc of the substance of the fraud, elects to affirm the contract, he 
cannot subsequently, upon discovering new incidents of the same fraud,  
elect to rescind the contract. Knowledge of the essence of the fraud puts 
him to his elrction." Ilart k ins v. Carter, ante, 538. 

The  evidence was to the effect that  the interest payment was made 
before the discovery of the fraud and plaintiffs are in the position to put 
the parties in s f a f u  quo. They offered to reconvey and the judgment 
reauires this to  be done. 

The nest proposition: Did the court err  in overruling motion of ap- 
pellant, Central Bank and Trus t  Company, trustee, for a directed verdict 
on the third nnd fourth issues? We tl~iilk not. 

I n  BatnX: v. Wester,  188 N. C., a t  p. 375, i t  is  said:  "This matter is  so 
well stated in  X o u n  v. Simpson,  170 F. C., 336-7, by Allen, J., that  we 
reproduce i t :  ' In  T m s t  Co. 2%. Baidc, 167 S. C., 261, the Court said:  "Our 
negotiable instrument law is simply the codification of the common law, 
and under both the statute and the common law the possession of a nego- 
tiable instrument by the endorsee, or by a transferee where endorsement 
is not necessary, imports prima facie that  he is the lawful owier and 
that he acquired i t  before maturity, for value, in the usual course of 
business and nithout notice of any circumstances impeaching its validity. 
Kothing else appearing, this entitles the holder of a negotiable instru- 
merit to maintain ail action upon it. By presenting the paper, in case 
duly endorsed, the plaintiff made out a prima facie case, that  is, a case 
sufficient to justify a verdict for  him on the first issue." This prima 
facie case may be rebutted. The rule is  different n~here  i t  is  shown that  
the title of the person who negotiated the i~ ls t rument  is defective (Rev., 
sec. 2208 (C. S., 3040), and his title is defective if "he obtained the 
instrument or  any signature thereto by fraud, duress or force and fear, 
or other unlawful means, or for  an  illegal consideration as amounts to 
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fraud." Rev., sec. 2204 (C. S., 3036). I n  such case, when i t  is shown 
that the title of the person who negotiated the instrument is defective, 
or there is evidence of the fact, "it is necessary for a recovery by one 
claiming to be the holder in due course to show by thl. greater weight 
of the evidence that he acquired the title (1) before maturity; (2)  in 
good faith for value; (3) without notice of any infirmity or defect i n  
the title of the person negotiating it." Mfg. Co. v. Summers, 143 N. C., 
108; Smathem v. Hotel Co., 168 N. C., 69; Bank v .  Fountain, 148 
N. C., 590; Bank v. Branson, 165 N. C., 044; Bank v. Drug Co., 166 
N. C., 100.'" Holleman v. Trust Co., 185 N. C., 49; Bank v. Felton, 
188 N. C., 384. 

I t  may be noted that defendant in  its defense does not allege that it 
"had no notice of any infirmity in the instrument or defect in the title 
of the person negotiating it." The third issue was in conformity with 
the law and had this requisite. 

C. S., 3033, is as follows: "A holder in due course is a holder who has 
taken the instrument under the following conditions: (1) That the 
instrunlent is complete and regular upon its face; (2) that he became 
the holder of it before it was overdue and without notice that it had 
been previously dishonored, if such was the fact; ( 3 )  th i t  he took it for 
good faith and value: (4) that at  the time it mas negotiated to him he 
had no notice of any infirmity in the instrument or defect in the title of 
the person negotiating it." Bank v. Wester, supra. 

These are material facts to be proved by the Central 13ank and Trust 
Company, trustee, by the greatel. weight -of the evidence that i t  was a 
holder in due course, when under the facts as appear on the record in 
this case there was evidence to the effect that the notes were obtained by 
fraud. The Central Bank and Trust Company's, trustee, evidence was to 
the effect that it mas a holder in  due course for the bondholders. The 
plaintiff's evidence was to the contrary and to the effect that the Central 
Bank and Trust Company, trustee, did not take the nottls in good faith 
and for value and without notice. What was the combination of facts 
and circumstances relied on by plaintiffs? (1) The thwe notes all had 
reference that each was one of a series secured by deed in trust on real 
estate bearing even date. ( 2 )  The release madl by the Central Bank 
and Trust Company, as trustee, to Mrs. Clark, releasing lot in contro- 
versy. The release recites (a )  a deed in trust from Straclley Mountains, 
Inc., dated 1 March, 1926, duly registered, to Central Eank and Trust 
Company, trustee, to secure certain indebtedness (b) on the same date 
a deed from Stradley Mountains, Inc., certain land including the lot in 
controversy to defendant Laurel Park  Estates, Inc., cluly registered, 
(c )  on the same date deed in  trust from Laurel Park Estates, Inc., to 
Central Bank and Trust Company, trustee, certain lands including the 
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lot i n  controversy duly registered. ( 3 )  The trust deed made to Central 
Bank and Trust  Company, trustee, contained certain provisions before a 
release could be made by it, among other things ( a )  which consicieration 
may be cash (b )  or partly cash and partly obligations secured by pur- 
chasemoney mortgage or deed of trust to Central Bank and Trust  Com- 
pany, as trustee, upon the property so sold to be released. (4)  The lot 
was eight miles from Asheville a t  the time released with no improve- 
ments on it. B y  the terms of the trust the bank was authorized to release 
lots therefrom upon being paid "50% of the purchase price of the prop- 
erty so sold, provided in no event should the amount paid for each release 
be less than a sum equal to $1,000 per acre." ( 5 )  The  release from thr  
bank to Mrs. Clark recites ('in consideration of a su7n of money su$cient 
under the terms of each of said deeds of trust to entitle the said party of 
the second par t  to a release of the land hereinafter described from the 
lien and effect of said deed of trust." (6)  The attorney of the Laurel 
P a r k  Estates, Inc., in writing to plaintiff, said:  "If however you do not 
wish to forward the deed of trust and notes to me, mail the same to the 
Trust  Department of the Central Bank and Trust  Company, and sign 
the enclosed letter addressed to that  officer, and the deed will be placed 
there for delivery to you upon receipt of the notes and deed of trust 
properly signed and executed." (7 )  John  31. Clark also testified that  
C. W. Brown, the trust officer, told him that he "held them in trust for 
Laurel P a r k  Estates, Inc., and Stradley Mountain Development Cor- 
poration." (8)  The Central Bank and Trust  Company, trustee, knew 
by the deed of trust to it,  or  in the exercise of due care ought to have 
known, that  the development was eight miles from Asheville, on Strad- 
ley Mountain. I t  knew, or in the exercise of due care ought to have 
known, that  these lots with no improvements on them were selling a t  
fabulous prices. 

Plaintiff's evidence was to the effect that  the lot was released for "a 
sum of money suficient under the terms of each of said deeds of trust." 
The  trust deed made by the Laurel P a r k  Estates, Inc., to the Central 
Bank and Trust  Company, as  trustee, contained a provision authorizing 
a release f o r  cash. The  evidence mould indicate that  the release was for 
cash, not for notes, and the Central Bank and Trus t  Company, trustee, 
for the bondholders, obtained a sum of money sufficient for the release 
and paid nothing of value for the notes-$3,750. One thousand dollars 
of the $1,250 cash payment could be inferred was paid i t  under the 
trust deeds for the bondholders, the minimum release for an  acre being 
$1,000, and plaintiff purchased only one lot, No. 7, on the plat. 

The president of the Laurel P a r k  Estates, Inc., and its attorney and 
other officers were also directors of Stradley Mountain Development 
Corporation, and the presidrnt of Laurel P a r k  Estates, Inc., its rice- 
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president. The evidence mould indicate that the Central Bank and 
Trust Company, as trustee, held the notes in trust for the Laurel Park  
Estates, Inc. 

John M. Clark testified that C. W. Brown, the trust officer, told him 
that he held the notes in trust for Laurel Park Estates, Inc., and Stritd- 
ley Mountain Development Corporation. I f  this was true, the Central 
Rank and Trust Company, as trustee, could not hold the notes for the 
bondholders. All this was evidence to contradict the testimony of cer- 
tain officers of the Central Bank and Trust Company, that the notes were 
held in trust by it for the bondholders. The probative force was for 
the jury. 

I n  regard to the duty of a prudent man to make inquiry, see Mills v. 
Iiemp, ante, at p. 314. 

The law in regard to negotiable instruments is so well stated by 
Hoke, J., in Bank v. Fountain, 148 N. C., at  p. 594-5, that we repeat i t :  
"It may be that when fraud is established in procuring the instrument, 
or there was evidence offered tending to establish it, if the plaintiff, as 
he is then required to do, should lay before the jury all the evidence 
available as to the transaction, and i t  should thereby appear, with no 
evidence to the contrary and no other fair  or reasonab'e inference per- 
missible, that plaintiff was the purchaser of the instrument in good 
faith, for value, before maturity and without notice, the court could 
properly charge the jury if they 'believed the evidence,' or if they 'found 
the facts to be as testified'-a more approved form of expression-they 
would render a verdict for plaintiff. But here, the fr:iud having been 
established or having been alleged, and evidence offered to sustain it, 
the circumstances and bona fides of plaintiff's purchase mere the mate- 
rial questions in controversy; and both the issues and the credibility of 
the evidence offered tending to establish the position of either party in 
reference to it was for the jury and not for the court. S. v. Rill, 141 
K. C., 771; X. v. Riley, 113 N.  C., 651. As said by the Court in this 
last case, the 'plea of not guilty disputes the credibility of the evidence, 
even when uncontradicted.' His  Ronor belor, therefore had no right to 
say to the jury, on this very material question, 'The p r i a a  facie case of 
plaintiff having been restored by the uncontradicted evidence of the 
president of the bank, that it acquired the note in the usual course of 
business, before maturity and without notice of any vice in it '; for this 
assumes that the statement of the   resident is to be taken as true, and 
withdraws that matter from the jury." I n  the above case the Court fur- 
ther said: "The trial court mas probably misled by the language of the 
opinion in Bar& v. Burgwyn, 110 N .  C., 273, making a quotation from 
Daniel on Negotiable Instruments, sec. 819, without z.dverting to the 
facts stated in the case on appeal, and it is in refereme to such facts 
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t h a t  a decision is  t o  be considered authori ty ,  f r o m  which i t  appears  t h a t  
the  t r i a l  court  i n  t h a t  case h a d  submitted the question of t h e  bona fides 
of plaintiff's purchase t o  t h e  jury,  a n d  h a d  not undertaken to determine 
it ,  a s  was done i n  the  present case. T h e  s tatement  of l a w  contained i n  
th i s  section of N r .  Daniel's valuable work o n  Negotiable Instruments ,  
see. 819, h a s  been subjected to  adverse comment i n  t h e  decisions on t h e  
subject, which we have  adopted as  law by  our  statute, a n d  there i s  doubt  
if, since the  enactment  of th i s  statute, i t  can be  regarded a s  correctly ex- 
pressing the  rule  f o r  t r i a l  of causes affected b y  this  section of the s tatute  
i n  reference to  the  burden of proof." T h e  principle  set fo r th  i n  Bank v. 
Founfain, supra, h a s  been reiterated t ime and  t ime  aga in  by  this  Court.  

Notwithstanding the  fac t  t h a t  t h e  exceptions a n d  assignments of e r ror  
a r e  not i n  accordance with t h e  rules of th i s  Court ,  we c a n  find n o  e r ror  
i n  t h e  charge taken a s  a whole. W e  find i n  t h e  judgment of the court  
below 

N o  error .  

BOARD OE' HEALTH OF BUSCOJIRE COUNTY, THE CITY O F  ASHE- 
VII,I,E ET AL. V. R. J. LEIvIS A N D  LEITIS JIEhIORIAL PARK COhl- 
PAXY. 

(Filed 13 February, 1920.) 

1. Appeal a n d  Error-Review-Findings of Fact-Injunctions. 
The Supreme Court on appeal is not concluded by the findings of fact 

of the lower court in refusing to continue a temporary injunction to the 
final hearing, but when the order appealed from is based 011 findings of 
fact supported by sufficient evidence they will be deemed ~ ~ r i m a  facie 
correct. 

2. Cemeteries-Control and  Regulation-Injunctions-Health. 
Upon findings of fact supported hy sufficient evidence tli:~t a cemetery 

was riot on the watershed of a city, and that the stream draining the 
cemetery n a s  already unfit for domestic uhe, and that the cemetery would 
not containinate the streain nor pollute the neilq or springs on nearby 
lands, nor injure the health of the citizens of the city or the residents of 
the area drained by the stream, and that the resolution of the county 
board of health in prohibiting the use of the cemetery was unconstitu- 
tional ant1 void tor the purpose of pasiing upon the question: H e l d ,  the 
dissohing of the temporarj injunction restraining the further burial of 
dead bodies in the cemetery was not erroneous upon the l~caring of a 
notice to show cause why the teinporar) order should not be continued 
to the final hearing. 

3. Same--Nuisance. 
Whether the maintenance of a cemetery is a menace to the public health 

and subject to abatement as  a nuisance depends upon the position and 
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extent of the burial grounds and especially upon the manner in  which 
the burials are effected, and a cemetery will not be regarded in law as 
a nuisance per se. 

4. Sam-County Board of Health4rdinances. 
The finding of the county board of health that the maintenance of a 

cemetery upon the watershed is a nuisance to the public health has not 
the same force as the positive declarations of statute, and it may be shown 
in answer to a notice to show cause why an injunction should not be con- 
tinued to the final hearing that the particular cemete~y, as maintained, 
was not a nuisance entitling the plaintiff to  injunctive I-elief. C. S., 7065. 

APPEAL by plaintiffs from McElroy, J., at August Term, 1928, of 
BUNCOMBE. Affirmed. 

Action for permanent injunction, enjoining and re~~training defend- 
ants from burying human bodies in or upon any port.on of a tract of 
land, situate in Buncombe County, and from estabkhing and main- 
taining on said land a cemetery or burial ground for such purpose, and 
for other relief. 

Plaintiffs allege that such use of said land will create a public 
nuisance, causing them special damage, and that the same will be in 
violation of an ordinance duly adopted by the Board of Health of Bun- 
combe County, under authority conferred upon said board by the Gen- 
eral Assembly of North Carolina. The issues arising upon the plead- 
ings have not been tried, nor has a final judgment beer rendered in the 
action. 

At a hearing on 18 August, 1928, pursuant to notice to defendants to 
show cause why a temporary restraining order theretofore issued should 
not be continued to the final hearing, an order was made, on motion of 
defendants, upon facts found by the judge, dissolving, 13etting aside and 
vacating said restraining order. 

From this order plaintiffs appealed to the Supreme Court. 

Mark W .  Brown, Weaver & Patla, Sale & Pennell (2nd J.  E. Swain 
for plaintiffs. 

Anderson & Howell and Jones & Jones for defendants. 

CONNOR, J. During the spring of 1927, defendant, It. J. Lewis, pur- 
chased a tract of land situate in Buncombe County, containing fifteen 
acres, more or less, and located in Beaverdam Valley. The said R. J. 
Lewis is a resident of the city of Asheville, where he is engaged in busi- 
ness as an undertaker. He  is the owner of the "Lewis Funeral Home," 
which he conducts in the city of Asheville in connecticln with his busi- 
ness as an undertaker. 

During February, 1928, the said R. J. Lewis convey8:d the said tract 
of land to his codefendant, Lewis Memorial Park Company, a corpora- 
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tion organized under the laws of the State of North Carolina. The said 
corporation is authorized to establish and maintain a cemetery or burial 
ground for dead bodies. The said R. J. Lewis is the principal stock- 
holder of said corporation. 

The tract of land now owned by the defendant, Lewis Memorial Park  
Company, has been graded, laid off into lots, and otherwise prepared for 
use as a cemetery or burial ground. Three human bodies have been 
buried in  said cemetery, and defendants propose from time to time to 
bury other bodies therein. The said cemetery has been established and 
will be maintained and operated by defendants as a business, with a view 
to making a profit on their investment. Defendants have invested in the 
purchase of said land, and in  making improvements thereon, approxi- 
mately the sum of $34,000. 

The said land is located on the watershed of Beaverdam Creek, which 
flows through Beaverdam Valley. The area of said watershed is from 
fourteen to sixteen square miles. 

On 16 May, 1928, the plaintiff, Board of Health of Buncombe County, 
adopted an ordinance in words as follows: 

"Whereas, i t  appears to the undersigned county board of health that 
the community north of the city of Asheville in said county, commonly 
known as the 'Beaverdam Valley,' through which flows the Beaverdam 
Creek and its tributaries, has now become a populous area; and 

Whereas, the waters of Beaverdam Creek have heretofore been used 
to supplement the water supply of the city of Asheville, and is now 
available for said use; and, 

Whereas, some inhabitants of the Beaverdam Valley are using the 
waters of said Beaverdam Creek for domestic purposes; and, 

Whereas, the board, after careful investigation, is of the opinion that 
the waters of said creek are now being contaminated by the maintenance 
of cemeteries or burial grounds, in which human bodies are buried, 
which said contamination this board finds as a fact to be dangerous to 
public health : 

Kow, therefore, be it ordained by the county board of health of the 
county and State aforesaid, pursuant to thr power and authority con- 
tained in chapter 118 of the Consolidated Statutes of North Carolina, 
and anlendinents thereto, that any person, firm or corporation, burying 
or causing to be buried any human body in any of the lands forming 
the watershed of the Beaverdam Creek or any of its tributaries, shall be 
guilty of a misdemeanor, and fined not exceeding fifty dollars ($50), or 
imprisoned not exceeding thirty (30) days. 

That this rule and regulation is in the judgment of this board neces- 
sary to protect and advance the public health, and shall be in fun force 
and effect from date hereof.'' 
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This action was begun on 27 July, 1928. The plaintiffs are (1) the 
Board of Health of Buncombe County, charged by statute with the duty 
of making such rules and regulations as in their judgment may be neces- 
sary to protect and advance the public health; (2 )  the city of Asheville, 
a municipal corporation, authorized by its charter to supply water to its 
citizens and to others, for drinking and domestic purposes, by means of 
a public water system, and ( 3 )  residents of Beaverdam Valley who 
maintain homes therein, and use for drinking and d~mest ic  purposes 
water from springs situate near the land owned by defendants. 

I n  their complaint plaintiffs allege "that the waters from the Beaver- 
dam Creek and its tributaries impounded in the lake, lrnown as Beaver 
Lake, have heretofore been used by the city of Asheville as an emergency 
supply of water for the city of Asheville in supplying itd citizens; and 
as the plaintiffs axe advised, informed and believe is available to the 
city of Asheville and its citizens at any time in the future when the 
same may be needed to supplement the supply of the city of Asheville in 
case of drought, bursting of lines or reservoirs or for any other emer- 
gency, and that certain of the individual plaintiffs herein have springs 
located upon their lands at their homes in Beaverdlm Valley from 
which the waters thereof are used for drinking and a 1 other domestic 
purposes; and the other individual plaintiffs are user.3 along with the 
other citizens of Asheville and Beaverdam Valley of the city's water 
supply for drinking and all other purposes." 

The other material allegations of the complaint are as follows : 
"10. That these plaintiffs are advised, informed and believe that the 

defendants, R. J. Lewis, undertaker, and Violet Hill Memorial Park 
Company, Inc. (now Lewis Xemorial Park  company:^, in utter disre- 
gard of the rules, regulations and ordinances passed b j  the said county 
board of health as aforesaid, for the protection of the hcalth and welfare 
of the citizens of Beaverdam Valley and Buncombe County, and in  com- 
plete contempt for the authority of the said county boa .d of health, and 
in utter disregard of the rights of the plaintiffs and other citizens of said 
county, have already buried one or more human bodies upon said lands 
in violation of the law; and unless restrained, plaintiTs verily believe 
they mill, at a very early date inter and bury a large number of human 
bodies upon said lands in violation of the ordinances, ~ u l c s  and regula- 
tions passed for the welfare of said community and to the great injury 
of the plaintiffs in this case and the public in general. 

"11. That the plaintiffs are advised, believe and so a w r  that the burial 
of said dead human bodies upon said lands as contemplated, threatened 
and proposed by the said defendants, will create a nuisance and on 
account of the odors, seepage and other deleterious and injurious odors, 
rapors and drainage arising from and seeping out from decaying human 
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flesh will greatly jeopardize the lives and well being of the plaintiffs in 
this case and the citizens of said section of Buncombe County and all 
who use the w?ters from Beaver Lake or from springs in  the vicinity of 
said section." 

Answering the foregoing allegations, defendants admit that they have 
buried three human bodies in the cemetery which they have established 
on their tract of land described in the complaint, and that they intend to 
bury other bodies therein; they deny, however, that the burying of said 
bodies in said land has caused or will cause injury to the plaintiffs or to 
others, or has endangered or will endanger the public health. They 
allege that the ordinance adopted by the board of health of Buncombe 
County, forbidding the burial of human bodies in any of the lands form- 
ing the watershed of Beaverdam Creek or any of its tributaries, is void, 
for that:  first, the said board of health is without power to adopt said 
ordinance; and, second, that said ordinance is unreasonable and arbi- 
trary. 

Pending the trial of the issues arising on the pleadings in this action, 
a restraining order mas issued on 27 July, 1928, temporarily restraining 
and enjoining defendants from burying in or upon the land described 
in the complaint human bodies contrary to the order, regulation and 
ordinance of the board of health of Buncombe County, adopted on 
16 May, 1928. Upon the hearing, pursuant to notice to defendants to 
show cause why said temporary restraining order should not be con- 
tinued to the final hearing, the court found the facts pertinent to the 
order to be made by it, with respect to said matter, as follows : 

"1. That Beaver Lake and Beaverdam Creek are not part of the Ashe- 
ville public water supply, and do not belong to the ~ s h e v i l l e  waterworks. 

2. That the waters in Beaverdam Creek and Beaver Lake are unfit for 
drinking purposes, and are polluted and contaminated, and are unfit for 
consumption as part of the Asheville water supply, or for any other 
domestic purpose. 

3. That cemeteries have been operated and contlucted on Beaverdam 
Creek, and bodies of human beings hare been buried in cemeteries 
located on said Beaverdam Creek for one hundred and twenty (120) 
years. 

4. That the waters of Beaverdam Creek and Beaver Lake have not 
been contaminated as a result of the burial of dead human bodies in 
cemeteries located on Beaverdam Creek, and that the burial of dead 
human bodies in the cemetery of the defendants located on the east side 
of Beaverdam Creek in Beaverdam Valley will not pollute the waters 
of the wells, springs, Beaverdam Creek or Beaver Lake. 

5. That the health of the complainants and the residents of the Beaver- 
dam Valley will not be injured by the operation of the cemetery of the 
defendants. 
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6. That the Beaverdam watershed is from eight i;o nine miles in  
length, and an average width of about two mile;, and contains from 
fourteen to sixteen square miles. 

7. That the resolution or rule of the board of health of Buncombe 
County, issued on 16 May, A.D. 1928, prohibiting the burial of human 
bodies in Beaverdam watershed, is unreasonable, unconstitutional and 
void." 

Upon the foregoing facts it was "ordered, adjudged rind decreed, that 
the temporary injunction and restraining order heretofore issued in  the 
above-entitled action be dissolved, set aside and vacated." 

The ultimate relief sought by plaintiffs in this action is (1) the 
recovery of damages for injuries caused plaintiffs hy the burial of 
human bodies in  and on defendants' land: (2) the abatement of the , \ ,  
nuisance created by the burial of human bodies on defendants' land, by 
the removal of said bodies therefrom, and (3)  a permanent injunction, 
enjoining and restraining defendants perpetually from maintaining a 
cemetery on said land, and burying human bodies therein. I n  support 
of their prayer for such relief, plaintiffs allege: first, that defendants 
have created, by the burial of bodies on said land, a public nuisance, 
which has caused special damages to plaintiffs, and that unless enjoined 
and restrained bv the court. defendants will maintain said nuisance to 
plaintiffs' great damage; and, second, that defendants, by their viola- 
tion of an ordinance adopted by the board of healih of Buncombe 
County, have caused and by their continued violation cf said ordinance 
will continue to cause great injury to plaintiffs. 

Pending the final hearing of the action, plaintiffs contend that they 
are entitled to a continuance of the temporary restrain ng order hereto- 
fore issued, to said final hearing. Whether or not, upon the final hear- 
ing, plaintiffs will be entitled to the ultimate relief wkich they seek in 
this action, is not now presented for decision. The only question pre- 
sented by this appeal is whether or not there was error in  the order 
dissolving, setting aside and vacating the temporary r1:straining order, 
upon the facts found by the court. 

The facts found by the judge from the affidavits offered as evidence 
upon the hearing of defendants' motion that the tempc~rary restraining 
order be dissolved, are not conclusive upon plaintiffs' appeal to this 
Court. His findings of fact are, however, presumed to be correct, and 
as they are supported by the evidence, they will not be disturbed. L i n e -  
berger v. Cotton AIills, ante, 506; V e n t z  u. Lamd Co. 193 N. C., 32, 
135 S. E., 450; Cameron v. Highway Commission, 188 N .  C., 84, 123 
S. E., 4 6 5 ;  Sanders v. Ins. Co., 153 N.  C., 68, 110 S. E., 597. 

Plaintiffs' assignments of error based upon their exceptions to the 
several findings of fact, other than the finding that the ordinance 
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adopted by the board of health is unreasonable, unconstitutional and 
void, cannot upon any phase of the case be sustained. These findings 
of fact are sufficient to support the order dissolving the temporary 
restraining order, at  least insofar as said order enjoined and restrained 
defendants from maintaining a cemetery on their land, upon the alle- 
gation that same was a public nuisance, causing special damage to 
plaintiff. The finding of fact with respect to the validity of the ordi- 
nance adopted by the board of health of Buncombe County, is not 
material on the auestion as to whether the burial of human bodies in 
defendants' land, and the maintenance of a cemetery or burial ground 
thereon, will constitute a nuisance, resulting in damage to the plaintiffs. 
The findings of fact set out in the judgment, other than the fact that 
said ordinance is unreasonable. unconstitutional and void, are sufficient to 
support the order dissolving, setting aside and vacating the temporary 
restraining order. The judge, in  effect, found, for the purposes of de- 
fendants' motion, upon this phase of the case, that the burial of dead 
bodies in defendants' land. and the maintenance of a cemetery thereon 
by defendants will not constitute a nuisance, as alleged by plaiitiffs. 

I t  has been generally held in this and in other jurisdictions that a 
cemetery, in which the dead have been or will be buried, is not a 
nuisance per se. I n  Ellison v. Commissioners, 58 N. C.. 57. this Court , , 

reversed the order of the court below, refusing to dissolve an injunction, 
enjoining and restraining the defendants from maintaining a public 
cemetery on land adjoining the lands of the plaintiff, and making said 
injunction perpetual. Manly, J., writing the opinion for the Court, 
says: "A consideration of the subject-matter of this complaint, as dis- 
closed by the pleadings, leads us to the conclusion that a place of inter- 
ment of the dead is not necessarily a nuisance, but that this must depend 
upon the position and extent of the grounds, and especially upon the 
manner in which the burials are effected. The dead must be disposed of 
in some way, and burial in  the earth, suggested by the received revela- 
tion of man's origin and destiny, is that most generally resorted to." I n  
Clark v. Lawrence, 59 N. C., 83, a bill was filed to obtain an injunction 
to restrain the defendant, who was the trustee of a Baptist congregation 
in  the town of Greenville, from permitting the churchyard to be used as 
a cemetery. The cause was transferred by consent, under the practice 
then obtaining, from the court of equity of Pi t t  County to this Court. 
Upon consideration of the pleadings, exhibits and proofs, i t  was ordered 
that an issue be tried in the Superior Court of Law for Pi t t  County, 
to determine "whether the burial of the dead in  the church lot men- 
tioned in the pleadings has produced, or, if continued, is likely to pro- 
duce, sickness in the plaintiff's family, or to impair their comfort, either 
by corrupting the air or the water in  his wells." Battle, J., says: 
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"Whenever, then, it can be clearly proved that a place of sepulture is so 
situated that the burial of the dead there will endan~8.r life or health. " 
either by corrupting the surrounding atmosphere, or the water of wells 
or springs, the court will grant its injunctive relief upon the ground 
that the act will be a nuisance of a kind likely to produce irreparable 
mischief, and one which cannot be adequately redrewed by an action 
at law." 

While, therefore, a cemetery in which the dead have been and will be 
buried, is not a nuisance per se, it may be shown that a particular 
cemetery, by reason of facts and circumstances affecting it, is a nuisance, 
and upon such showing, an injunction will be decreed, permanently en- 
joining and restraining the burial of dead bodies in suzh cemetery. I n  
an action for such injunction, upon the finding by the judge that the 
cemetery or burial ground is and will continue to be a nuisance, a tem- 
porary restraining order will be issued, and after a hearing upon due 
notice to defendants, the order will be continued to t'ne final hearing, 
when issues arising upon the pleadings involving thl. question as to 
whether the cemetery is a nuisance will be t,ried and determined. I n  the 
instant case, the judge having found for the purposes of the hearing that 
the cemetery in which defendants h a w  buried dead bodies, is not a 
nuisance, and will not constitute a nuisance, if such bodies shall be 
buried therein, there was no error in dissolving the temporary restrain- 
ing order for that reason. 

Plaintiffs contend, however, that the findings of fact made by the 
board of health of Buncombe County, as the ground for the adoption of 
the ordinance, recited therein, are conclusive, and that therefore it was 
error for the judge to hear and consider affidavits offered by defendants 
to the contrary. This contention is presented more particularly by the 
assignment of error based on the exception to the finding that the ordi- 
nance is unreasonable, unconstitutional and void. 

The principle that a statute enacted by the General Assembly, in  the 
exercise of the police power of the State, to protect the public health, 
cannot be challenged by an allegation that the use of private property 
prohibited by the statute does not in fact endanger the health of the 
public, is not decisive of this contention. I n  Board of Heulfh v. Com- 
m i s s i o n e r s ,  173 K. C., 250, 91 S. E., 1019, i t  is said thitt "the conserva- 
tion and protection of the public water supply are peculiarly within the 
police power of the State, referred very largely to the legislative dis- 
cretion, entirely so with us, unless i t  clearly offends against some con- 
stitutional principle, and the Legislature, in the exercise of such powers, 
haring forbidden the use of such stream for the purpose and in the 
manner described, its decision on the facts presented must be accepted as 
final, and defendants required to conform to the requirements-of the 
law." 
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There is manifestly, we think, a distinction between a statute enacted 
by-the General Assembly, and a rule, regulation or ordinance made or 
adopted by a county board of health, under statutory authority. The  
Genera1 Assembly has the power and authority to enact statutes, subject 
only to constitutional limitations; whereas a board of health has only 
such power to make rules and regulations and to adopt ordinances as has 
been conferred upon i t  by statute. A county board of health, in this State, 
has the immediate care of and responsibility for the health interests 
of the county. I t  has the power to make such rules and regulations as 
are in its ju&ment necess&y to protect and advance the public health. 
C. S., 7065. TVhen the validity of a rule or regulation made by a board 
of health is  challenged upon the ground that  the facts found by the 
board as justification for  the same are  not true, the finding is  not 
necessarily conclusive. One whose rights of person or of property are 
injuriously affected by the rule or regulation will be heard by the courts 
upon his allegation that  the facts are otherwise than as found by the 
board. As said in S. v. Biggs ,  126 N. C., 1014, 35 S. E., 473, if a t h i ~ l g  
is not i n  fact a nuisance. calling i t  a nuisance does not make it so. T o  

u 

hold otherwise might result i n  the deprivation of rights of person or 
property without due process of law. 12 R. C. L., 1281. 

I t  was not error for the judge i n  the instant case to hear and con- 
sider evidence offered by defendants in support of their contention that  
the facts did not justify the adoption of the ordinance by the board of 
health of Buncombe County. Nor was i t  error to find from the evidence 
offered a t  the hearing, for  the purpose only of passing on defendants' 
motion. that  the ordinance was unreasonable and therefore void. The  
order dissolving the temporary restraining order is  

Mirrned.  

(Filed 20 February, 1929.) 

1. Trial-Instructions-1Provinc.e of Court and Jnry i n  Generd. 
It is the duty of the court to state in a plain and correct manner the 

evidence given in the case and to explain the law arising thereon, and i t  
is the province of the jury to ascertain the facts from the evidence, the 
weight and credibility thereof being esclusively for its determination. 
C .  s., 564. 

2. Same--Expression of Opinion-Wills-Testamentary Capacity. 
Where the charge of the court below on the issue of testamentary 

capacity, read from the test-book, is that where the testator's sickness is 
wholly physical, proof of his condition as to lethargy, unconsciousness, 
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etc., "is entitled to little consideration," and that the courts will "scruti- 
nize efforts by witnesses to infer mental weakness or insanity from mere 
physical decrepitude," and that "the will of an aged person should be 
regarded with great tenderness" when not procured by fraud, etc., is held 
as reversible error as an expression by the court on the weight and credi- 
bility of the evidence, C. S., 564, and a new trial will be awarded on 
appeal. 

APPEAL by caveator from Small, J., and a jury, at  July  Term, 1928, 
of GATES. New trial. 

The issues submitted to the jury and their answers thereto were as 
follows : 

'(1. Was the deceased, McD. Bergeron, of sound and disposing mind 
and memory at the time of the execution of the paper-writing offered 
for probate ? Answer : Yes. 

2. Was the paper-writing offered for probate procurcd to be executed 
by undue influence, as alleged ? Answer : Yes. 

3. I s  the paper-writing offered for probate and every part thereof, 
the last will and testament of the said deceased? Answer (by consent) : 
Yes." 

Upon the coming in of the verdict, the second issue ,ippearing in the 
record was set aside by the judge as a matter of law cn the ground of 
want of evidence to support the same. 

The judgment of the court below, in part, is as fol!ows: "Upon the 
verdict of the jury upon the issue as to mental capacity in favor of pro- 
pounders as appears in  the record, i t  having been herctofore consented 
that the court should answer the third issue upon the basis of the jury's 
verdict, and the court having answered said issue that the paper-writing 
offered in evidence and every part thereof is the last will and testament 
of the said McD. Bergeron, 'Yes,' i t  is further ordered, decreed and ad- 
judged that the said paper-writing be and the same is hereby declared 
to be the last will and testament of the said McD. Iiergeron, and is 
hereby admitted to probate in solemn form. The moticn of caveator to 
set aside the verdict on the first, or mental capacity issue, is denied." 

The other material facts and assignments of errors will be set forth 
in the opinion. 

A. P. Godwin, Ward & Grimes and J.  M. Glenn for caveator. 
Costen & Costen and Ehringhaus & Hall for propounders. 

CLARKSON, J. Briefly, some of the evidence bearing on the issues : 
The alleged will of McD. Bergeron was signed by him on Friday 

evening, 10 December, 1926, about dark, a light was i n  the room. H e  
was sitting u p  in bed propped up against the bedskid in his room, 
where he lived alone, above his store at  the time he signed the alleged 
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will. I t  was prepared from a memoranda made by one C. G. Ellis, who 
had an attorney prepare the alleged will, who brought i t  to Bergeron's 
room prior to his signing. I t  took the attorney about thirty-five minutes 
to write the will, which was done immediately after Ellis handed the 
attorney the memoranda that evening, and then taken to Bergeron's 
room by the attorney. John G. Cross was there at the time. I t  was 
read to Bergeron and he said it was what he wanted, and the attorney 
said he and the other witness, John G. Cross, signed it at  Bergeron's 
request. John G. Cross testified that Ellis came down and met him on 
the street and told him Bergeron wanted him to go up and witness his 
i l l .  That Ellis was the man that asked him to sign Bergeron's will. 
Besides the attorney and Cross, the witnesses to the alleged mill, the only 
other person in the room was Ellis, the executor narned in the d l .  

J .  L. Hofler testified: "Friday about dark (about the time the alleged 
will was signed), Mr. Ellis came to me and said 343. Bergeron wanted to 
know if I would hold up to my original offer of 65 per cent (on his stock 
of goods). I t  took me by surprise. As a result of that conversation, 
I saw Mr. Bergeron and bought the goods that same night. Friday 
night we immediately began taking inventory. I did not confer with 
Mr. Bergeron before taking inventory. I made the deal through Mr. 
Ellis." The check was given Mr. Ellis. 

Bergeron was about 58 years old and had been sick a good deal that 
fall and had been away for his health. There \\as marked evidence of a 
decline in health and he was "bad off" in September. He  had swelling 
in his feet and ankles and had a leaking heart. On the morning of 
9 December, about 9 o'clock, it was discovered that Bergeron was ill in 
his room, the door was broken open and he was found lying with one 
foot off the bed in an unconscious condition. I t  was in evidence, on the 
part of the caveator, that on that day he was too low to talk. Late in 
the evening next day, about the time the paper-writing was signed, he 
was in pretty bad shape. At that time he was in  such a condition that 
he did not have mind enough to know his different relatives and his 
relation to them and the scope and effect of making a d l  of the prop- 
erty he had. H e  didn't look like he had mind for anything. A witness, 
H. C. Rountree, testified as to his condition late in the afternoon of the 
loth, about the time the alleged will was signed: "I didn't talk to him, 
but he looked to me like he was a dead man. I would just go and see 
him and wouldn't try to talk to him in the condition he was in. The 
impression his condition made on me with respect to his life, mas that 
when I would go there he would be lying there like somebody dead all 
the times I saw him. I have seen him propped up in bed and one time 
I asked him how he was feeling and he said he didn't know. . . . 
As to my having had enough opportunity to have an opinion satisfactory 
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to myself as to whether he had mind enough to know what he was doing, 
I don't think he had any at all." 

John Baines testified: "His condition Friday night xxs  bad (a$ the 
time the alleged will was signed). H e  didn't talk to me. H e  may have 
talked to others. I just stood and looked at him a minute or two and 
went back. He  was always sleeping, or looked like it when I went up 
there, but you could speak to him and he would open his eyes and go 
right back again. That was as late as Friday night." 

Therc was evidence, on the part of propounders t h ~ t  Bergeron had 
mental capacity to make a valid will, and there was no undue influence 
exerted. 

On Tuesday, 21 December, Bergeron was taken to his nephew's home 
in Pi t t  County, and died there on the night of the 22d-twelve days 
after the alleged will was made. 

McD. Bcrgeron was married on 31 January, 1900, tc~ Mary Shaw, in 
Washington, N. C., and lived with her about two years. There was 
born of the marriage one child on 15 November, 1900. She is some 
28 years old, is married and is the cayeator in this procwding-Mary 3. 
Hudgins. Mary Bergeron brought an action and ob'ained a divorce 
against McD. Bergeron on the grounds of abandonment and nonsupport. 
She took the child and raised her. She lived in Waghington, N. C., 
Norfolk, Va., and now lives with her daughter and her husband in New 
Jersey. McD. Bergeron, the father, contributed nothi lg  to the child's 
support after the separation, but the entire burden was on the mother. 
The alleged will of McD. Bcrgeron left his property to his niece and 
nephews. 

The court below set aside the findings of the jury on the second issue 
on the ground of insufficient evidence, as a matter of law, and gave 
judgment for the propounders. 

I n  Lumbw C'o. v. Branch, 158 N. C., at  p. 253, the law is thus stated: 
"It is settled beyond controversy that it is entirely discretionary with 
the court, Superior or Supreme, whether it will grant a partial new 
trial. I t  will generally do so when the error, or reason for the new 
trial, is confined to one issue, which is entirely separable from the others, 
and it is perfectly clear that there is no danger of complication. Benton 
v. Collins, 125 N.  C., 83; Rowe z.. Lumber Co., 133 N.  C., 433." Whed- 
bee v. Rugfin, 191 N. C., at  p. 259. 

The court having submitted the issues appearing above, charged the 
jury thereon and stated the contentions of the parties, to which there was 
no exception, except to that part of the charge in  which the court read 
the following from 28 R. C. L., see. 44, page 94, concerning old age and 
disease in the making of a will, to wit: "Mere old age, physical weakness 
and infirmity or disease, or even extreme distress and debility of the 
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body are riot ileccssarily inconsistent with tcstan~eiitary capacity, but 
such facts are wtliriissible ill r ~ i d c n c e  to aid tho jury in  determining 
~ h c t h w  or not thc. tc\tator hat1 snffic+icat ctapacity at the time of making 
his will. Thc  circwrnitance that  a testator a t  the t h e  of executing his v 

will is suffering from acute p i 1 1  or is on his death bed does not take 
away his testanlentary c a p c i t y  (of itrelf). .I person  rho is blind may 
makc a will as may one n h o  is draf m1c1 dumb. Il'here a tesfator's sick- 
n t s s  i s  zcholly ph ys i ta l ,  proof of h i s  t otttlition as  Lo letl targy, suf fer ing 
or unconsc iowness  on d a y s  prereding or  fo l loz~ lnq  t k e  c.recutiota of a 
will is entit led f o  v e r y  l i t t le  tons idcra f ion .  T h p  powers of f h e  m i n d  m a y  
be weakened and  impa i red  b y  old age a n d  bodi ly  tlisrasr w i f h o u f  destroy- 
i n g  tlie f e ~ f a m c n t a r y  t a p a c i f ~ y  and 7nese men ta l  ~i,euX.ness no t  d u e  t o  
men ta l  disease, bu t  solely t o  ph?ysical i n f i r m i l y  does n o t  const i tu te  men ta l  
t~nsoundnpss ,  and  t h e  cozirfs wlll scrut inize  e f o r f s  b y  zuifnesses t o  i n f e r  
n w n f a l  weahness or  insan i t y  f).orn m e r e  physical detrepi tude.  I t  has 
been said liowever that weakness of intellect sufficient to negative such 
capacity may be traceable to old age, disclase and bodily infirmity. T o  
an aged person as well as oile in tlie pr im.  of life thc usual test as to 
testamentary capacity nil1 bc applicvl, :is for cxainple, wliether tlie tes- 
tator knows tlic. amount of 111s propcrty iind the natural  objects of his  
bounty, arid uiiclcrstands what he is doi~ig  (nhc~u  he disposes of his prop- 
~ r t y  and makes his will). The law prescribed no limit in point of age 
beyond nhich  a pcrsori cannot dispose of his property by will. (Nobody 
in Korth Carolina can make a will unless twenty-one years of age.) 
O n  t h e  c o n f t a r y  it has  bepn justly said that  f h e  wi l l  of a n  aged person 
should be  rcgarded w i t h  great t ~ n d t ? r n ~ s s  ziken i t  appcars  no t  lo  have  
been procured b y  frarudulent means,  bu t  contains fhose  w r y  dispositions 
w h i c h  i h e  c ircumsiancc of h i s  s i f u a f i o n  and  t h e  course of nafzlral affec- 
fiwns dicfated." 

The  caveator ~xcep t rd  and a s s ignd  error to thc abow part  of the 
charge in it a 1' ~ c s .  

We have a statute TI-llicll lias becn in force in this Sttltc since 15'96, as 
follows: '((2. S., 564. K O  judge, in giving a charge to the petit jury, 
ci thtr  in a civil or a criminal action, shall give an  opinion rrhetller a 
fact is fully or sufficiently proven, that being the true office and province 
of the jury;  but he shall state in a plain and correct manner the evidence 
given in the case and declare and explain the law arising thereon." 

There are  expresiions in the charge TT-liicli we cannot sustain: ( a )  
('Where a tcstator7s sickness is  wholly physical, proof of his  condition 
as to lethargy, suffering and unconsciousness on days preceding or fol- 
lowing the execution of a mill i s  entit led to  v e r y  l i t t le  consideration." 
The weight and consideration was for the jury and not the court to de- 
termine. (b)  "And the c o u r f s  will scrut inize  efforts b y  witnesses to  
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infer mental weakness or insanity from mere physical decrepitude. On 
the contrary i t  has been justly said that  the will of an aired person should 
be regarded with great tenderness when i t  appears not i o have been pro- 
cured by fraudulent means, but contains those very d spositions which 
the circumstances of his situation and the course of natural  affections 
dictate.'' I n  this jurisdiction, the jury find the facts i i  issue, upon the 
weight of the evidence, as the case may be, not on tenderness or great 
tenderness, nor on passion, prejudice or sympathy. The oath of the 
jurors: "And true verdicts give according to the evidence, so help you 
God." I t  was for the jury, and not the court, to scrutinize efforts by 
witnesses to infer mental weakness or insanity from niere physical de- 
crepitude. 

F rom the  evidence adduced on the part  of the caveator, and from the 
facts and circumstances of the case, the portions of thcb charge objected 
to, on the whole, were prejudicial and reversible error. They impinged 
the above statute tha t  no judge "shall give an opinion vhether a fact  is 
fully or sufficiently proven." I n  this jurisdiction, the court interprets 
the law and the jury ascertains the facts-the mall b e x e e n  the two is  
impenetrable. S.  u. Sullivan, 193 N .  C., 754. See annotations under 
C. S., 564, N. C. Code 1927, Michie. I t  is not so in  all jurisdictions. 
The  questions of mental capacity and undue influence in  making wills 
have recently been fully discussed by this Court. See Irt re Will of 
Creecy, 190 K. C., 301; I n  re Will  of Brown, 194 N. C., 583; 1% re 
Will of Efird, 195 N. C., 76. F o r  the reasons stated tht.re must be a 

New trial. 

MOLLIE REBECCA WOOTEN v. L. R. BELL. 

(E'ilecl 20 February, 1929.) 

1. Bills and Notes-ActioneBurden of Proof. 
Upon the admission of the esecution of a note the burden is upon the 

defendant to prove payment when relied on by him. 
2. Bills and Notes--Actions-Lost or  Destroyed Notes. 

A recovery may be had upon a lost or destroyed note upon satisfactory 
evidence of its execution, and where this is proved, testimony as to the 
note itself is admissible. 

3. Sam-Payment-Bonds. 
The provisions of C. S., 3053, that upon payment of :I note it must be 

delivered up to the party paying it, does not apply where the note has 
been lost or destroyed, and, under the facts of this case, there was no 
error in not requiring a bond for the protection of the maker where there 
was no request made therefor. 
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4. Forfeitures-Failing to List Evidence of Indebtedness for Taxes- 
Bills and Notes. 

Public Laws of 1027, ch. 51, sec. 64, providing that notes, claims, etc., 
shall not be recoverable in any action or suit until they have been listed 
and the taxes paid thereon, will not be construed to  work a forfeiture, 
and does not   re vent a recovery on such evidence of debt, but postpones 
the recovery of judgment thereon until listed and the tases paid, and 
where in an action on a note this defense is pleaded, the trial court has 
the power to allow the plaintiff to list it and pay taxes thereon during the 
trial and give judgment. 

APPEAL by defendant from Barnhill, J., and a jury, a t  November 
Term, 1928, of EDGECOMBE. N O  error. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Has  the note set out and described i n  the complaint, from the 
defendant to the plaintiff been paid, as alleged? Answer: No. 

2. I f  not, what amount is due thereon? Answer: $750 and interest. 
3. H a s  the plaintiff failed to list for taxation said note as a solvent 

credit during the several years since the same was given to the plaintiff, 
with a view to evade the payment of taxes? Answer: Yes." 

The court below rendered the following judgment: ('This cause com- 
ing on to be heard at  this, the November Term, 1928, of the Superior 
Court of Edgecombe County, and being heard before his Honor, M. V. 
Barnhill, judge presiding, and a jury, and the jury having answered the 
issues as set out in  the record: And, whereas, during the course of the 
trial the defendant by amendment to his pleadings having raised the issue 
that the note sued on in  this action had not been listed for  taxes, and the 
jury having answered this issue i n  favor of the defendant, and before 
judgment, the plaintiff having listed and paid all taxes and penalties 
due on said note, and the court finding this as a fact, that  said note has 
now been listed, and all taxes and penalties paid thereon : I t  is, therefore, 
on motion of Henry C. Bourne, attorney for the plaintiff, ordered, ad- 
judged and decreed that said plaintiff recover judgment against said de- 
fendant for the sum of $750, with interest thereon at  the rate of 670 
per annum, from 1 January,  1923, until paid, and for costs of this 
action to be taxed by the clerk." 

The  material facts and assignments of error will be set forth in  the 
opinion. 

Henry C. Bourne for plaintiff. 
F.  M .  Wooten for defendant. 

C L A R I ~ O X ,  J. The plaintiff sued defendant for the recovery of $750, 
and interest due by note made by defendant to her. The defendant ad- 
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mitted the esecution of the note and plead payment. The defendant set 
up the further defense, "That plaintiff with a view to made payment of 
taxes failed to cause to be listed for taxation the note in  question and 
pay taxes thereon. (This amendment allowed and ma3e ii progress of 
tho trial.) 

The defendant's first exception and assignnlcnt of zrror mas to the 
effect that the Court erred in permitting the witness, .I. T. Wooten, to 
give evidence relativc to the note, the subject of the action. The defend- 
ant  demanded that  the plaintiff produce the note on which the action mas 
based. The defendant contended that  the note had been paid, delivered 
to him and destroyed, relying upon C. S., 3055. We citnnot sustain the 
defendant's contention. 

C. S., 3055, is as follows: "The instrunlent must be exhibited to the 
person from khom payment is demanded, and, when i t  is paid, must 
be delivered up  to the party paying it." Ordinarily tl-is must be done, 
but not so when the instrument is lost or destroyed. 

The defendant haying admittcd the execution of thl: note and plead 
payment, the burden was on the defendant to prove payment. Collins v. 
Vandiford, ante, a t  p. 239. 

The defendant testified: "I walked over there and asked Mr. Graham 
was the note in the bank, and he said 'Yes'; and I paid Mr.  Graham, 
and I a m  satisfied he gave me the note, and I think 1 walked out and 
foro it to pieces and threw it  in the street.'' 

Plaintiff's evidence was to the effect that the note had not been s aid. 
L * 

but was lost, and for that reason could not be produced on the trial, fur-  
ther, that  diligent search had been made for the note. Muhoney v. 
Osborne, 189 K. C., 445; Bank v. Brickhouse, 193 N. C!., 231. 

Speaking to the subject in 3 R. C. L., under Bills and Notes, etc., 
sec. 568-569, p. 1336, is the following: "The general rule is, that where 
a writing is merely the evidence of a contract, i ts  103s or destruction 
does not destroy the cause of action, but renders seconc.ary evidence ad- 
missible. Where, however, from the nature of the contract, the party 
answerable on i t  is entitled to have the writing delivewd up  to him, for 
his security, or  to enable him to enforce his rights under i t ,  when he is " ,  " 
called on to perform it, as in the case of a negotiable '3ill or note, if i t  
is lost or destroyed, an  action is not maintainable on it,  unless his rights - 
can be fully secLred by a bond of indemnity or other sdfficient security.)) 
Shields v. Whitaker, 82 K. C., at  p. 518; Fishw v. W h b ,  84 N.  C., at 
p. 48; Insurance Co. c. Gavin, 187 P\'. C., p. 14. 
- This Court has held that recovery can be'had upon a lost or  destroyed 
note, and upon satisfactory evidence of the fact the witness can testify 
as to the note itself. Many cases in  this connection suggest the pro- 
priety of requiring a bond of the plaintiff to protect the maker of the 
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lost or destroyed instrument. I n  this case the defendant requested no 
such bond and the judge did not require i t  of his own motion. I n  fact, 
defendant testified that  he "tore i t  to pieces and threw i t  in the street." 

The  defendant's second exception and assignment of error was to thc 
effect that  the jury having answered the third issue "Yes," that  defend- 
ant  was entitled to judgment and tendered same, which the court below 
refused to sign. I n  this we think there was no error. T o  sustain this 
contention defendant relied on the following act : 

"If any person shall, with a view to evade the payment of taxes, fa i l  
or refuse to give in to the assessing officer any bonds, notes, claims, or  
other evidence of debt which are subject to  assessment and taxation 
under this act, the same shall not be recoverable a t  lam or suit in equity 
before any of the courts of this State until they have been listed and the 
tax paid thereon, together with any and all penalties prescribed by law 
for the nonpayment of taxes." Public Lams 1927, ch. 71, sec. 64, under 
(24) a t  p. 144. 

Before rendering judgment the court below allowed plaintiff to  list 
the note for  the tax  and pay the tax and penalty. We think, under the 
above statute, the court below had this power and allowed no recovery 
until the tax and penalty was paid. 

I n  Hyaf t  v. liollornai~, 168 N .  C., a t  p. 388, i t  is  said:  "We have said 
in  illartin v. Rnight, 147 N. C., 564, that  a failure to list a solvent 
credit pursuant to the statute does not prevent recorery in an action 
thereon, but postpones the recoyery of judgment unti l  it  is listed and the 
taxes are paid." 

I n  Corey v. Hooker, 171 N.  C., a t  p. 232, i t  is  said:  "In any event, 
defendants would have the right to pay the taxes into court, as they have 
offered to do if liable therefor." 

Forfeitures are not favored either a t  law or i n  equity, and courts are 
inclined to construe an  act of this kind so as to prevent a forfeiture. 
We think the evidence on the first issue sufficient to  be submitted to the 
jury. 

No error. 

(Filed 20 February, 1929.) 

1. Deeds and Conveyance+Requisites and Validity-Acknowledgment 
-Witnesses. 

In order to a valid probate of a deed to lands before a justice of the 
peace by an attesting witness, the witness must be sworn and his evidence 
taken by the probate officer as his judicial or quasi-judicial act. 
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2. Sam-Validating Void Deeds. 
Where the probate of a deed is fatally defective on its face as to the 

examination under oath of a subscribing witness, it is not open to proof 
as against the rights of an innocent subsequent purchaser that in  fact the 
witness was esamined by the probate officer, under oath, so as to show 
that in fact the witness was esamined as the statute requires. 

3. Deeds and Conveyances - Recording and Registmtion - Notice - 
Acknowledgment. 

In order for a registered deed to give constructive i~otice to creditors 
or purchasers for value, the probate must not be defectibe upon its face as 
to a material requirement, and where the probate is t ~ k e n  upon the ex- 
amination of an attesting witness it must actually or constructively 
appear upon the face of the probate that the certificat? was made upon 
evidence taken of the subscribing witness under oath, and if not so appear- 
ing the registration of the deed is insufficiwt to give the statutory notice. 
C. S., 3309, 3293. 

4. Adverse Possession-Color of Title. 
Where the probate of a deed to lands is fatally defective it is not color 

of title against the grantor in a later registered deed, under sufficient 
probate, from a common grantee; but where there is evidence that title 
to the. lands had been acquired under twenty years adverse possession 
this question should be submitted to the jury. C .  S., 430. 

APPEAL by plaintiff from MacRae, Spen'al Judge, a t  April  Term, 
1928, of CHEROKEE. 

The  plaintiff alleged that  he  was the owner of a tract of land contain- 
ing 140 acres, and tha t  the defendants claimed title thereto. H e  brought 
suit to have the claim of the defendants declared void as a cloud upon 
his title. T h e  defendants denied tha t  the plaintiff had  title to the land, 
alleged tha t  they were the owners in  fee, and prayed tha t  the plaintiff's 
claim be declared a cloud upon their title and adjudged to be of no 
effect. Both parties claimed title under one A. C. Berry. 

The  plaintiff introduced a grant  for  the land in  controversy (No. 
3472) to D. F. Ramsour, da'ted 12  June ,  18'71, and registered 8 January,  
1872; also a deed from A. C. Berry to the plaintiff dated 27 February, 
1903. This  deed purports to have been signed under seal by A. C. Berry 
and to have been witnessed by E. F. Burgess and W. L. McNabb. The  
certificate and probate are as follows: 

State of North Carolina-Cherokee County-ss. 
Before me, U. S. G. Phillips, a justice of the peace of said county, 

personally appeared W. L. McNabb, the within named witness, with 
whom I a m  personally acquainted, and who acknowledged that  he saw 
the deed signed by A. C. Berry for the purposes therein expressed. 

Witness my  hand and seal of office on this 28th d r y  of December, 
1906. U. S. G. PHILLIPS, 

Justice of the Peace. 
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North Carolina-Cherokee County. 
The foregoing certificate of U. S. G. Phillips, a justice of the peace 

in and for the county of Cherokee and State of North Carolina, attested 
by his . . .  . . . . .  . . .  seal, is adjudged to be correct and sufficient; therefore, 
let the instrument with certificate be registered. 

Witness my hand this the 31st day of December, A.D. 1906. 
A. A. FAIK, 

Clerk Superior Court .  

Upon the certificate and probate the deed was registered 31 December, 
1906. 

The trial judge held that the certificate of the justice and the probate 
of the clerk were insufficient in  law, and that no title passed to the plain- 
tiff by virtue of the deed. He held in addition, the parties claiming 
from a common source, that the deed was not effective as color of title. 

The plaintiff withdrew her motion for voluntary nonsuit, the defend- 
ants offered evidence, and at  the conclusion of the evidence the defend-. 
ants' motion to nonsuit the plaintiff on his cause of action mas allowed. 
Upon the defendants' counterclaim two issues were submitted, and to 
each the jury gave an affirmative answer: 1. Are the defendants the 
owners of the land described in the complaint and answer? 2. Does the 
plaintiff's claim constitute a cloud upon the title of the defendants? 
I t  was therefore adjudged that the defendants are the owners of the 
land; that the plaintiff's claim is a cloud on the defendants' title, and 
that it be canceled and removed. The plaintiff appealed upon assign- 
ments of error which are set out in the opinion. 

D. Witherspoon and M.  IV. Bel l  for the plaintiff. 
Moody  CE Moody  and J .  D. Xalonee  for defendants. 

ADAMS, J. The plaintiff and the defendants claim the land in con- 
troversy under A. C. Berry as a common source of title. The deed from 
Berry to the plaintiff was dated 27 February, 1903, and registered 
31 December, 1906; the deed from Berry to W. T. Crow was dated 
18 February, 1909, and registered 1 February, 1910. 

No conveyance of land shall be valid to pass any property, as against 
creditors or purchasers for a ~ a l u a b l e  consideration, from the donor, 
bargainor or lessor, but from the registration thereof in the county 
where the land lies, and no notice howerer full and formal as to the 
existence of a prior deed can take the place of registration. C. S., 3309; 
Allm v. R. R., 171 N. C., 339; Dye v. Morrison, 181 N. C., 309; 
Wimes v. H u f h a m ,  185 N. C., 178. Taking the acknowledgment or 
proof of a deed or admitting it to probate is a judicial or quasi-judicial 
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act, and if the acknowledgment or proof of probate is defective on its 
face the registration of the instrument imparts no cowtructive notice 
and the deed will be treated as if unrcgistered. Normalz v. Ausbon, 193 
N. C., 791; Bank v. Tolbert, 192 N .  C., 126; Wood~ ie f  v. Woodlief ,  
ibid., 634; Cowan v. Dale, 189 N .  C., 684; Fibre Co. v. Cozad, 183 
N. C., 600; Xing  v. JIcRach.an, 168 S. C., 621; 1Vifhrell v .  Murphy ,  
154 1\'. C., 82;  Allen v. Burch,  142 N. Cl., 524; Long v. Crews, 113 
N. C., 256. 

The execution of all deeds of conreyancr may be proved or acknowl- 
edged before any one of designated officials. C. S., 3993. They shall 
be acknowledged by the grantor or his signature shall be proved on 
oath by one or more witnesses in the manner prescribed by law; and all 
deeds executed and registered according to law shall be valid. C. S., 
3308. The substantial form of the grantor's acknom edgment is pre- 
scribed in  section 3323. "Probate of a deed is taken by hearing the 
evidence touching its execution; i. e., the testimony of witnesses, or the 
acknowledgment of the party, and from that evidence adjudging the 
fact of its due execution." Pearson, J., in Simmoas v. Gholson, 50 
N. C., 401. I f  the execution of a deed is to be proved by a subscribing 
witness the statute requires an  examination of the vitaess upon his 
oath. The reason is given in  Holmes v. Narshnll ,  72 I!$. C., 37:  "If no 
probate by oath were required, i t  would probably happen that many 
false and unreal deeds, etc., would be registered, and the public would 
have no probable ground to believe in the genuineness of any of them." 
There must, therefore, be a substantial compliance with the statutory 
requirement. Devereux v. NcJ fahon ,  102 N .  C., 284: Finance Co. v. 
Cotton Ni l l s ,  182 N. C., 408; Woodlief v. Woodlief,  supra. 

The registration of a deed on a probate which is apparently regular 
is prima facie evidence of its due execution. Strickland v .  Draughan, 
88 N .  C., 315; Quinnerly v. Quinnerly, 114 N. C., 145; Y a b e  v. Mabe, 
122 IT. C., 552; Cochran v. Improvement Co., 127 N .  C., 386; Power 
CO. v, Power Co., 168 N. C., 219. I t  is othcrwise when the probate upon 
its face is fatally defective. From a certificate that a deed was "duly 
proved" i t  may be understood that  the execution was shown by the 
oath of the subscribing witness, or that  his death was prored and his 
handwriting duly established; but, as said in Horton  v. flagler, 8 N .  C., 
48, '(when the certificate enters into detail and shows in what manner 
the deed was proved, the inquiry into the legality of proof is open to the 
court." IIowell v. R a y ,  98 N .  C., 510; Evans  v. Ethtridge,  99 N.  C., 
43; Anderson v. Logan, ibid., 474; Lance v .  Tain ter ,  137 N .  C., 249; 
Cozad v .  McAden,  148 N .  C., 10;  Wood v. Lewey, 153 N .  C., 401; Shingle 
Mills V .  h m b e r  Co., 171 N.  C., 410; Ibid.,  178 N. C., 921; Fibre Co. v. 
Cozad, 183 N.  C., 600. 
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I n  Staske v. Etheridge, 71 N.  C., 240, one of the agreed facts was 
that  the deed had been proved on the oath of the subscribing witness, 
and the clerk endorsed upon the deed as a memorial of the proof the 
word "jurat," the primary meaning of which, the court said, is "sworn," 
the derivative meaning being "proved." 1lIoore zj. Quickle, 159 N. C., 
128. I t  is  with this fact i n  mind that we must interpret the clause, "the 
witness did in fact acknowledge the deed," appearing a t  the bottom of 
page 409 in  Finance Co. v. Cotton Mills, Jupra. 

Our  opinion is  that  the probate of the deed in question is defective, 
the mere acknowledgment by the witness that  he saw the deed signed by 
Berry falling short of the plain requirement that  the execution must be 
proved by the witness on his oath. 

The  plaintiff offered to prove by the justice of the peace who took 
the "acknowledgment" of McXabb, one of the subscribing witnesses, and 
by McKabb himself, that  XcNabb testified on oath before the justice 
that Berry signed the deed in the presence of both witnesses. We find 
no error in the exclusion of this evidence. Neither Sfarlce v. Efheridge, 
supra, nor Quinnerly 21. Quinnerly, supra, nor Bailey v. Hassell, supra, 
supports the appellant's position. The  first two of these cases hold that 
evidence is  admissible to show that  what purports to  be a deed is a 
forgery, or  that  i t  mas executed by a married woman or an infant, or 
that  it was not properly executed, and that  the registration of an instru- 
ment may be impeached in  this ~ v a y  or supported by evidence tending to 
sustain the officer's finding as stated in his certificate. Bailey v. Hassell, 
supra, which was a controversy between the immediate parties or their 
representatives, is not authority for the po~ i t ion  that  par01 e~ idence  may 
be heard, long after the rights of innocent third parties have intervened, 
to validate an invalid probate by adding to o r  contradicting its terms. 
The opposite conclusion is maintained in Butler v. Butler, 169 N .  C., 
584: "There is  much conflict of authority as to the power of a judicial 
officer to amend his certificate of probate after the instrument he is pro- 
bating has passed from his hands, but . i t  seems that  the weight of au- 
thority is against the exercise of the power ( 1  Devlin on Deeds, sec. 
539, et seq.), and all agree that  i t  is a power fraught with many dangers. 
The  higher judicial tribunals are not permitted to correct their records 
without notice to the parties and without an opportunity to  be heard, 
and if the position of the defendant can be maintained, a justice of the 
peace, who has no fixed place for the performance of his official duties, 
may a t  any time, and when parties cannot be heard, change his certificate 
of probate and materially affect the titles to property." And this con- 
clusion is supported by an  ar ray  of authorities cited in the concurring 
opinion of Walker, J. 
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The plaintiff next insisted that his deed is color of title, citing three 
cases which we think are not in  point. I n  Smith v. Proctor, 139 N .  C., 
314, i t  was held that a tax deed conveying the interest of a life tenant 
is not color of title against the remaindermen; in  hTor,wood v. Totten, 
166 N.  C., 648, the defendants were the grantor's heirs; and the de- 
cision in Power Co. v. Power Co., supra, is obviously not applicable to 
the present case. 

I n  Austin v. Staten, 126 If. C., 783, the plaintiff and the defendants 
claimed under the same parties. The plaintiff's deed was dated and 
registered on 31 March, 1896, and that of the defendants was dated 
3 December, 1887, and registered 3 May, 1897. Under the registration 
act the plaintiff had the superior right because his deei had been first 
registered, and the defendant's contention that his deed was color of 
title was disallowed. I n  this conclusion we find no error. Collins v.  
Davi-s, 132 N. C., 106; Janney v. Robbins, 141 N.  C., 400; Gore v. 
McPherson, 161 N.  C., 638 ; Moore v. Johnson, 162 N.  C., 267 ; King v. 
IClcRackan, supra; Johnson v. Fry, 195 N .  C., 832. 

We are of opinion, however, that his Honor erred in  directing a 
verdict upon the two issues set out in the judgment. There is at least 
some evidence of the plaintiff's adverse possession of the lznd for a period 
of twenty years. C. S., 430. Johnson v. E'ry, supra. For this reason 
the appellant is entitled to a 

New trial. 

IN RE M. M. VEASEY. 

(Filed 20 February, 1929.) 

1. Extradition-Grounds Therefor and Defens-Charge of Crime and 
Fugitive from Justice-Habeas Corpus. 

One who is sought to be extradited may contest thct validity of the 
extradition proceedings on writ of kabea8 corpus by showing as a matter 
of law from the requisition papers and the accompanying indictment and 
affidavit of the demanding state that he is not charged with a crime in the 
demanding state; and also as a matter of fact to be determined by the 
evidence that he is not a fugitive from justice therefrom 

2. Same--Requisition and Governor's WarrantConst i tu  tional Law. 
Where the governor of one state receives the requisitim for a fugitive 

from another state who has violated the criminal laws of the latter state, 
it is his duty to issue a warrant of arrest for the fugitiie if the requisi- 
tion papers are in proper form. Art. IV, sec. 2, Fedel'al Constitution; 
U. S. Revised Statutes 1918, sec. 10126. 
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3. Same--Requisites of Requisition Papers. 
The warrant of the governor of the asylum state for the arrest of one 

for extradition should disclose upon its face that a demand has been made 
by the governor of the demanding state for the party in custody as a 
fugitive that the demand was accompanied by a copy of the indictment or 
affidavit charging him with the commission of the crime within the de- 
manding state; that the copy of the indictment or affidavit was certified 
as authoritative; that the person demanded is a fugitive from justice. 

4. Same--Innocence. 
One whose extradition is sought may not resist the extradition by proof 

in habeas corpus proceedings of his innocence of the offense charged. 
5. Appeal and Error-Revie\-Burden of Showing Error--Extradition. 

Upon certiorari from the Supreme Court in habeas corpus proceedings 
in matters of extradition, the burden is on the party alleging error in the 
judgment of the lower court to show it, and when it does not appear of 
record that the petitioner had beeu charged with crime by and within the 
state of demand, the judgment of the lower court that the prisoner be 
discharged will be upheld. 

APPLICATION by the State of Georgia and the Sta te  of Xorth Caro- 
lina for certiorari to  review judgment of Moore, Special Judge, ren- 
dered 16 June,  1928, i n  the Superior Court of BERTIE, on return to 
writ of habeas c o r p s  i n  which 11. 11. Veasey, sought to  be held as a 
fugitive from justice from the State of Georgia, was discharged from 
custody, i t  being found upon the hearing, in substance: (1) Tha t  the 
prosecution was not instituted in  good faith, but for the purpose of 
collecting a debt; ( 2 )  that  the accused had committed no crime in  the 
State of Georgia, and ( 3 )  that  he was not a fugitive from the justice 
of said state. 

I t  appears from the record that  the petitioner, M. M. Veasey, was 
arrested on a warrant  issued by P. T. Perry,  a justice of the peace of 
Bertie County, charging him, under C. S., 4550, with having uttered a 
worthless check in  the State of Georgia, contrary to the criminal laws 
of that  state, and with being a fugitive from the justice of the said state. 

Pending a hearing upon said warrant, the defendant therein sued out 
a writ of habeas corpus to test the validity of his arrest and restraint of 
liberty, and "while in the process of this (habeas c o r p s )  hearing, 
J. W .  Cooper, sheriff of Bertie County, i n  open court, served extradi- 
tion warrant, issued by the Governor of North Carolina, upon the same 
charge as contained in the said warrant  of P. T. Perry,  justice of the 
peace," etc. 

T o  review the order of discharge, upon the grounds above stated, ap- 
plication for writ of certiorari was duly filed in  the Supreme Court, and 
writ ordered to issue. 
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Attorney-General Brummitt and Assistant Attorttey-(tenera2 Nash for 
the Stde.  

J .  Elmer Long for State of Georgia. 
Craig & Pritchett a)ld J .  B. Davenport for -11. M.  Vasey.  

STACY, C. J. The petitioner, M. M. Veasey, was arrested under C. S., 
4530, which provides that any Justice of the Supreme Court, or any 
judge of the Superior Court or of any criminal court, or any justice of 
the peace, or mayor of any city, or chief magistrate of any incorporated 
town, on satisfactory information laid before him that any fugitive or 
other person in the State has committed, out of the Eltate and within 
the United States, any offense which, by the law of the state in which 
the offense was committed, is punishable either capitally or by imprison- 
ment for one year or upwards in any state prison, has full power and 
authority, and is required, to issue a warrant for such fugitive or other 
person and commit him to any jail within the state for the space of six 
months, unless sooner demanded by the public authorities of the state 
wherein the offense may have been committed, pursuant to the act of 
Congress in that case made and provided, and if no such demand be 
made within that time the person arrested is entitled to be liberated, 
unless sufficient cause be shown to the contrarv. 

I t  was on a warrant, issued by virtue of this statutq that the peti- 
tioner was held at  the time he sued out a writ of habeas corpus. 

Upon the findings made by his Honor below, and the conclusions 
drawn therefrom, we are of opinion that no error was committed in  the 
order of discharge from arrest under the warrant issued by P. T. Perry, 
justice of the peace. 

I t  appears, however, that during the habeas corpm proceeding, the 
sheriff of Bertie County, in open court, served upon the petitioner an 
extradition warrant issued bv the Governor of North (2arolina for the 
arrest of the accused on the same charge as that contained in  the war- 
rant of the justice of the peace. 

Application for writ of certiora~i was made to this Court to review 
the action of the judge in not holding the accused under the extradition 
warrant of the Governor, but this warrant is not in the record and ap- 
parently i t  was not offered on the hearing as the sherifl"~ authority for 
holding the accused. - 

One who is sought to be extradited may contest the validity of the 
extradition proceedings on writ of habeas corpus by showing (1) that 
he is not charged with a crime in the demanding state, or ( 2 )  that he is 
not a fugitive from the justice of the demanding state. Both of these 
are jurisdictional matters, and, if the accused can establish either, he 
is entitled to be discharged from custody. The first is a question of law 
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to be determined upon the face of the requisition and the indictment or 
affidavit accompanying it, the law of the demanding state, of course, 
furnishing the test, while the second is a question of fact which, when 
controverted, may be established by evidence like any other disputed 
fact. Corn. ex. rel. Flower v. Supt. of Prison, 220 Pa., 401, 69 Atl., 
916, 21 L. R. A. (N. S.), 939; S. v. Adums, 192 N. C., 787, 136 
S. E., 116. 

On receipt of a requisition in proper form, it is the duty of the 
governor of the asylum state, under the Federal Constitution (Art. IT, 
see. 2) and act of Congress (U. S. Comp. Stat., 1918, see. 10126)) to 
issue his warrant for the arrest of the accused. This, when challenged 
on habeas corpus proceeding, should disclose on its face: (1) That a 
demand by the ekecutive has been made for the party in  custody as a 
fugitive from justice, and that the demand is accompanied by a copy of 
the indictment or affidavit, charging him with having committed a 
crime within the demanding state; (2) that the copy of such indictment 
or affidavit mas certified as authentic by the governor of the state mak- 
ing the demand; and (3)  that the person demanded is a fugitive from 
justice. Roberts v. Redly,  116 U.  S., 80; E x  parte Reggel, 114 
U. S.. 642. 

I t  is the generally accepted rule that an accused, held in the asylum 
state on an extradition warrant, issued pursuant to the requisition of 
the executive of the demanding state, cannot defeat his extradition by 
proof, on habeas corpus proceeding, of his innocence of the charge for 
which it is sought to extradite him, since the right to extradite does not 
depend on guilt, but on flight from charge of guilt. E x  parte Larney, 
4 Ohio N .  P., 304. Thus, it is the holding in many jurisdictions that 
the courts of the asylum state will not, on habeas corpus hearing, inquire 
into the guilt or innocence of the accused. This is a matter for the 
courts of the demanding state. Drew v. Shaw, 235 U.  S., 432; ~l funsey  
c. Clough, 196 U. S., 364; Note, 21 L. R. 8. (N.  S.), 939. 

I n  the instant proceeding the learned judge may have assigned, in part 
at least, the wrong reason for his judgment, if the extradition warrant 
were considered by him, but as the record fails to show any criminal 
charge against the accused in the State of Georgia-the requisition 
papers not having been sent up-we cannot say tha t the  error, if any, is 
reversible. 

On certiorari, as well as on appeal, the party who alleges error rnust 
show it. I t  is not presumed. Jones v. Candler, ante, 382. 

Affirmed. 
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METROPOLITAN LIFE INSURANCE COMPANY v. RU'I!H BODDIE AND 
G. C. COLLINS, ADMINISTI~AMB OF CARLTON H. :BODDIE. 

(Filed 20 February, 1929.) 

Trial-Reception of Evidence--Objections and Exceptionu. 
Where evidence has been admitted at  the trial and afterwards excluded 

on motion in the voluntary absence of appellant's counsel, an exception 
thereto made for the first time on the settlement of the case on appeal, is 
not taken in apt time and will not be considered on app~?al. 

APPEAL by plaintiff from Barnhill, J., a t  October Spezial Term, 1928, 
of NASH. No error. 

Action for cancellation of policy of insurance, upon allegation that the 
issuance of said policy was procured by false and fraudulent representa- 
tions, which were material to the risk assumed by plainliff. 

Defendants denied said allegations, and demanded judgment that they 
recover on said policy, as beneficiaries named therein. 

From judgment on an adverse verdict, plaintiff appealed to the Su- 
preme Court. 

TVimton, Winston & Brassfield for plaintiff. 
D. W .  Perry and Austin & Davenport f o r  defendamts. 

PER CURIAM. At the trial of this action in the Suverior Court. Dr. 
J. A. Winstead, a physician, was offered as a witness for the plaintiff. 
He  testified that on several occasions prior to the issuance of the policy 
of insurance, which is the subject-matter of this action, i e  had rendered 
medical services to the insured. This testimony was offered as evidence 
in support of the allegations in the complaint that the insured had made 
false and fraudulent representations with respect to his health, which 
were material to the issuance of the policy. 

Defendants' objection to the plaintiff's question addressed to this 
witness, relative to the diseases for which he had treated 1.he insured, was 
sustained, for that under the statute, C. S., 1798, information acquired 
by the witness, while attending the insured in a profes3ional capacity, 
was privileged. The presiding judge, in the exercise of his discretion, 
refused to compel the witness to disclose this information. H e  declined 
to find that such disclosure was necessary to a proper administraticn of 
justice. Ins. Co. v. Boddie, 194 N. C., 199, 139 S. E., 238. 

Subsequently, during the voluntary absence of plaintif's counsel from 
the trial, defendants moved the court to strike out the testimony of 
Dr. Winstead, to the effect that he had rendered medical services to the 
insured prior to the issuance of the policy. This motion was allowed. 
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If counsel for plaintiff had been present, they would have excepted to 
the allowance of the motion. Whether or not, upon objection to the 
motion, defendants' counsel would have insisted upon it, does not appear. 

While the case on appeal for this Court was being settled by the judge, 
in accordance with the provisions of C. S., 644, plaintiff's counsel, for 
the first time, requested that an exception be noted to the allowance of 
defendants' motion to strike out the testimony of Dr. Winstead. This 
request was denied by the judge, for the reason that the exception was 
not taken in  apt time, and that the judge was without power to grant the 
request, made after the verdict had been returned, and the judgment 
signed. 

The assignment of error based upon this exception cannot be con- 
sidered by this Court. The exception was not taken in  apt time. C. s., 
590. Alley v. flowell, 141 N. C., 113, 53 S. E., 821. This is the only 
assignment of error relied upon by plaintiff on its appeal to this Court. 
As it cannot be considered, the judgment is affirmed.. There is 

No error. 

D A N I E L  F. SIhIMONS v. Z U R I C H  G E N E R A L  A C C I D E N T  A N D  LIA-  
B I L I T Y  I N S U R A N C E  COMPANY, LTD., AWD C. T. McCLENAGHAN. 

(Filed 20 February, 1929.) 

Removal of Causes-Diversity of CitizenshipSeparable Controversy. 
Where there is only one valid and subsisting cause of action stated in 

the complaint, a removal of the cause to the Federal Court upon petition 
of the nonresident defendant is not error when the amount is within the 
jurisdiction of the Federal courts. 

,~PPEAL by plaintiff from S m d ,  J., at November Term, 1928, of 
BEAUFORT. 

Motion to remove suit to the District Court of the United States for 
the Eastern District of North Carolina for trial. Motion allowed as to 
cause of action on contract, insurance policy, from which plaintiff ap- 
peals, assigning error. 

MacLean & Rodman for plaintiff. 
Ward & Grimes, Thomas Creekmore and Pou & Pou for defendants. 

PER CURIAM. A critical analysis of the complaint leaves us with the 
impression that only one valid, subsisting cause of action (based on the 
policy of insurance) has been stated therein. The other matters alleged, 
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even if properly joined in  an  action on the contract of insurance, which 
may be doubted if intended to set u p  a separate and independent action 
in tort, apparently have resulted in no in jury  to the plaintiff as alleged, 
and may not. And with respect to plaintiff's gun, i t  is  not alleged that  
any demand has been made for i ts  return. 

We find no error in the removal of the suit to the Federal Court for  
trial on the ground of diversity of citizenship. 

Affirmed. 

CHARITY ELLEN BARNES v. SALLIE BEST a m  JOHNNIE BEST. 

(Filed 27 February, l!f29.) 

1. Wills-Construction-Estates and Interests Created-liule in Shelley's 
Case. 

A devise of an estate to the testator's wife for life then to his daughter 
"nnd to her heirs lives of her body, if no living heirs oi her body a t  her 
tleath" with linlitation over : Held, the words "no living heirs of her 
body at her death" are construed as diso'iptio personarum of those who 
are to take according to the intent of tht. testator ant1 there being no 
children of the daughter, the limitation over takes effect as the stock 
of a new descent, by purchase, and the rule in Bhell?y's case has no 
application. 

2. Same. 
A devise of a life estate to the wife of the testator and then to his 

daughter "and to her heirs lives of her body, if no living heirs of he1 
body at her death, to B.": Held, assuming that the daughter was to take 
a base or qualified fee under the will, ul)on her death without children 
U .  tool: a fee-simple estate in the lands unaffected by the rule in Ahell~ll 's  
case. 

APPE-AL by defendants from X i d y e t t e ,  J., a t  J anua ry  Term, 1929, of 
WAYRE. 

Civil action to determine title to real estate, submittcld on an  agreed 
statement of facts. 

It was agreed that  if, under the facts submitted, t l  e court was of 
opinion the plaintiff is the owner of the land in  q u e h o n ,  judgment 
should be entered so declaratory of her rights, but, if the court should 
be of opinion that  the defendants are the owners of said land, then 
judgment to that effect should be rendered; in either ca$e, however, the 
judgment to be binding on all the parties. 

The  court being of opinion that  the plaintie is the owner of the lands 
in  question and entitled to the immediate possession i,hereof, entered 
judgmc~rt accordingly, from which the defendants allpeal, assigning 
errors. 
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Lamgston, Allen. Le. Taylor for plaintiff. 
Wellons CE Wellons for  defendunts. 

STACY, C. J. On the facts agreed, the question presented was properly 
made to depend upon the construction of the following item in  the will 
of Bennett Barnes : 

"Item 4. After the death of niy wife, Saletha Barnes, I give unto my 
daughter, Polly Ann Barnes, al l  my  estate real and personal not already 
given away in legacies to her and to her heirs lives of her body, if no 
living heirs of her body a t  her death, all my land east of the road lead- 
ing from upper Black Creek Church to IIenlorial Church to Charity 
Ellen Barnes, daughter of Edwin H. Barnes, and all west of said road 
to G. F. Watson." 

The  case states that  Saletha Barnes, widow of Bennett Barnes, died 
several years ago, and that  Polly Ann Barnes (now Polly Ann Barnes 
'Watson), daughter of testator, died during the year 1928, without leav- 
ing any child or children her surviving, as no child was ever born to 
her. She  did leare a will, however, in which she devised all of her 
property to John  M. Best and mife, Sallie Best. I t  is under this mill 
that  the defendants claim title to all the Bennett Barnes land "lying 
on the east side of the road leading from upper Black Creek Church to 
Nemorial Church." 

Charity Ellen Barnes, on the other hand, contends that  she is the 
owner of said land by reason of the ulterior limitation contained in 
I tem 4 of the d l  of Bennett Barnes. 

I t  is conceded that  the controversy between the parties depends upon 
whether the limitations in the above clause of the will of Bennett Barnes 
"to Polly Ann Barnes and to her heirs, lires of her body, if no living 
heirs of her body a t  her death, to Chari ty Ellen Barnes," are so framed 
as to attract the rule in  h'helley's case and thus vest in Polly Ann 
Barnes a fee-simple estate in all the land owned by her father a t  the 
time of his death, which lies on the east side of the road leading from 
Upper Black Creek Church to Memorial Church. 

H i s  Honor was of opinion that  the limitation "to Polly Ann Barnes 
and to her heirs, lives of her body, if no living heirs of her body a t  her 
death, to Charity Ellen Barnes," did not call for the application of the 
rule in Shelley's case, and in this we are disposed to concur. 

I t  has been held in a number of cases that  when words of esplanatiorl 
are superadded or annexed to the words "heirs" or "heirs of the body," 
indicating an intention on the par t  of the grantor or testator to use said 
terms in  a qualified sense, as a mere d~scr ip t io  personarurn or particular 
description of certain individuals, who are themselves to become the 
roots of a new inheritance or the stock of a new descent, then, in all 
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such cases, the words "heirs" or "heirs of the body" arc: to be treated as 
words of purchase and not words of limitation of the estate of the 
ancestor. Humpton v. Criggs, 184 N.  C., 13, 113 S. E., 501; Ford v. 
McBruyer, 171 N. C., 420, 88 S. E., 736; Smith v. Prwtor ,  139 N.  C., 
314, 51 S. E., 889. 

But, without pursuing the arguments, elaborated in briefs of counsel, 
we deem it scfficient to say that the limitation to the heirs of Polly Ann 
Barnes, "lives of her body," does not appear to be "after the similitude 
of a remainder," hence the rule in Shelley's case would seem to have 
no application to the provisions of the will now undl:r consideration. 
Benton v. Buu.com, 192 N.  C., 630, 135 S. E., 629. 

Assuming that Polly Ann Barnes took a base or qudified fee in the 
property in question, this, under the terms of her father's will, was to 
be defeated upon her dying without children, "lives of her body," living 
at  her death, and in such event, which has happened, the locus in quo 
was to go to Charity Ellen Barnes. His  Honor so held, and the judg- 
ment is 

Affirmed. 

M. W. OVERTON v. FARMERS MANUFACTURING COMPANY ET AL. 

(Filed 27 February, 1929.) 

Master and ServantMaster 's  Liability for Injuries to Servant-Warning 
and Instructing Servant. 

Where there is evidence that a totally inexperienced employee is in- 
structed by the superintendent of a manufacturing company to  assist 
another, an experienced employw, in putting a blow pipe in a boiler for 
the purpose of its repair, and upon the assurance of safety and under 
immediate direction of the other employee he taps with a hammer a 
certain pipe, and suddenly steam envelopw him, causing the injury in 
suit: Held,  sufficient to take the case to the jury upon the issue of the 
defendant's actionable negligence. White v. Power C o ,  151 N. C., 356 
distinguished. Fowler v. Co?tdwit Co., 192 N, C., 14, cite1 and applied. 

CIVIL ACTION, before Small, J., at December Term, 1928, of GATES. 
The defendants operated a sawmill with three boilel-s, each incased 

separately in a big wall. The incasement had a door or opening at  the 
rear of the boiler through which workmen could enter and repair the 
boiler or remove ashes and cinders. An iron pipe descended from the 
bottom of the boiler two or three feet to the level of the ground, fitting 
into an elbow projecting out of the back wall. The pipe was intended to 
relieve the boiler of scales and other accumulations. The pipe was also 
intended as a means of blowing out the boiler. The horizontal part of 
the pipe was disconnected, leaving the descending or perpendicular part 
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and the elbow suspended from the boiler. On the morning of 1 2  June, 
1926, plaintiff was directed by the superintendent to assist in putting a 
blower pipe on the boiler. The plaintiff said: "I had not had any 
experience in  working around boilers; I had never fired a day or worked 
around a boiler a day, and had had no experience i n  repairing or work- 
ing on boilers. . . . Mr. Worthington told me to go to the shop and 
help Mr. Manseau put in a b l o ~ ~ e r  pipe to the boiler. I asked him if the 
boiler was clear, and he told me that it mas-that it broke down about 
2 o'clock and blowed out. I had nothing to do with the boiler. No other 
instructions were given to me by any one with respect to how to do the 
work or the dangers, if any, involved in it, and I had no knowledge of 
the dangers incidental to the work. I told Mr. Manseau that Mr. 
Worthington had sent me to help put in a blower pipe, and he said, 'All 
right,' and I said, 'Is the boiler clear?' and he said, 'Yes, she broke 
down about 2 o'clock.' . . . I crawled through the hole left in the 
brick wall under the boiler. I was in the hole up to across the middle 
of my thighs. My feet were sticking out of the hole in the brick wall. 
. . . When I got to where I could reach it with a hammer John said: 
'Touch it with a hammer and see if i t  is loose,' and I touched it and i t  
u7as loose, and I tapped i t  the next time a little bit harder, and the steam 
and hot water just covered me up that quick; it was just like a gun fire 
underneath there. I didn't know what happened for a second. The 
steam shot out like a gun-shot and hit me in the face and eyes and head 
and breast, and I pulled my cap down to protect my eyes." 

The injuries sustained by plaintiff were serious and permanent. The 
issues mere answered in his favor, and the jury assessed the damages at  
$lO,OOO. 

From judgment upon the verdict the defendants appealed. 

Costen d Costen and Ehm'nqhaus d Hall for plaintiff 
A. P. Godwin and Ward R. Grimes for defendants. 

BROQDEN, J. The boiler was out of repair, and the plaintiff, a work- 
man, having no knowledge of boilers, was directed by his foreman to 
assist in making the necessary repairs. The plaintiff testified that he 
was directed to strike the descending pipe of the boiler with a hammer, 
and that as a result thereof a large volume of hot steam was released 
upon his body. Moreover, there was evidence in behalf of the plaintiff 
that he was given positive assurance by his foreman that the boiler 
contained no steam. 

This testimony, which was accepted by the jury, takes the case out of 
the principle announced in White v. Power Co., 151 N. C., 356, 66 S. E., 
210, upon which the defendants rely. 
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The  liability of the employer in  the case a t  bar i s  governed by the 
principles announced in  Fowler v. Conduit Co., 192 N.  C., 14, 133 S. E., 
188, to the effect that  liability results where the employer gives assur- 
ance of safety or where the work is done under his supervision and in 
accordance with his instructions. Atlcins v. Madry,  174 N. C., 187, 93 
S. E., 744; McKinney v. Adams, 184 N. C., 565,115 S. E., 51; Hairston 
v. Cotton Mills, 188 N.  C., 557, 125 S. E., 124. 

N o  error. 

L. D. ROEBUCK AND WIFE, HANNA ROERUCK, v. J. J'. CARSON AND 
J. L. GURGANUS, TRUSTEE. 

(Filed 25 February, 1929.) 

1. Evidence-Pard or Extrinsic Evidence dffccting Writings-Explain- 
ing or Modifying Terms of Written Instiwnent. 

Where a written contract is sued on, it may be shown in defense by 
parol in contradiction thereof that the writing was to be effective only 
upon certain contingencies which had not happened, or to show a different 
method of payment, or where a modification has b,een made after the 
execution of the writing, providing the matters resting in parol are not 
required by law to be in writing. 

2. Sam-Bills and Notes. 
Where notes in series are to mature at different specified dates, fully 

stating the amounts of each and the interest to be patd thereon, a con- 
temporaneous oral agreement that upon the l~ayment of  a certain bonus 
the notes were to run for the life time of the maker is in contradiction 
of the notes as written, and may not be s t t  up as n defense to an action 
on the notes. 

CIVIL ACTION, before Bamhill, J., at  J anua ry  Term, 1.929, of MARTIN. 
On  1 5  November, 1926, the plaintiff, L. D. Roebuck, borrowed from 

the defendant, Carson, the sun1 of $6,500, executing and delivering to 
the defendant as evidence thereof five promissory negotiable notes. 
Four  of said notes were executed in  the sum of $1,000 sach, payable on 
15 November, i n  the years 1927, 1928, 1920, and 1930. The  remaining 
note of $2,500 was payable on 15 November, 1931. Plaintiff and his 
wife, i n  order to secure said notes, executed and delivered a deed of trust 
upon a certain tract of land, i n  which deed of trust the defendant, Gur- 
ganus, mas named as  trustee. Default having been n a d e  in  the pay- 
ment of the notes, the trustee adrertised the land for sale on 24 Novem- 
ber, 1928. Thereupon, the plaintiff applied for an  injunction to restrain 
the sale of said property, alleging "that a t  the time of the execution and 
delivery of the notes and deed of trust . . . there was a contempo- 
raneous verbal agreement entered into by and between the plaintiff and 
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the defendant according to the terms of which the defendant promised 
and agreed that if the plaintiff would pay him a bonus of $500 that the 
defendant would carry said loan during the term of his natural life, 
. . . provided and-upon condition that the plaintiff pay to him each 
year the interest on said loan at  six per cent per annum during said 
period. And this agreement was entered into by and between the plain- 
tiff and the defendant, notwithstanding the fact that said notes above 
mentioned, upon their face, would become due and payable as above set 
out, and said defendant, regardless of what is stated in said notes, made , - 
the loan upon this verbal agreement, etc." 

The verbal agreement alleged by the plaintiff was denied in  the 
answer. 

The cause was heard and the following judgment entered, to wit: 
"Upon consideration of the pleadings, the court is of the opinion and 
doth so adjudge, that the restraining order heretofore issued be and the 
same is hereby dissolved." 

From said judgment plaintiff appealed. 

A. R. Dunning and B. A. Critcher for plaintif. 
Spruill & Spruill for defendant. 

BROGDEN, J. If  promissory, negotiable notes are duly executed and 
delivered, payable upon certain dates therein specified, can the maker 
thereof, as against the payee therein, set up a contemporaneous verbal 
agreement to the effect that the notes would not become payable until 
the death of the maker 1 

The principle of law governing the controversy is thus stated in 
Fertilizer Co. v. Eason, 194 N. C., 244, 139 S. E., 376: "If a contract 
is not within the statute of frauds the parties may elect to put their 
agreement in  writing, or to contract orally, or to reduce some of the 
terms to writing and leave the others in parol. I f  a part be written and 
a part verbal, that which is written cannot ordinarily be aided or con- 
tradicted by parol evidence, but the oral terms, if not at  variance with 
the writing, may be shown in evidence; and in such case they supple- 
ment the writing, the whole constituting one entire contract." 

The test is whether the oral terms vary or contradict the writing. 
This idea was expressed by the Court in White v. Fisheries Co., 183 
N. C., 228, 111 S. E., 182, as follows: "It is true that a contract may be 
partly in writing and partly oral (except when forbidden by the statute 
of frauds), and that in such cases the oral part of the agreement may be 
shown. But this is subject to the well established rule that a contempw 
raneous agreement shall not contradict that which is written. The writ- " 
ten word abides, and is not to be set aside upon the slippery memory of 
man." 
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The alleged contemporaneous agreement, in the caiie a t  bar, clearly 
varies or contradicts the express terms of the notes. The exact point 
was decided in  Hilliard v. Newberry, 153 N .  C., 104, 68 S. E., 1056, in  
which the Court said : "The claim that there was a cont2mporaneous oral 
agreement to the effect that the time could be further exlended is in direct 
contradiction to the written stipulation of the agreement, and under 
several recent decisions of the Court such a position was not open to 
defendant." Walker v. Venters, 148 N.  C., 388, 62 S. IE., 510; Boushall 
v. Stronach, 172 N. C., 273, 90 S. E., 198; Cherokee Ccunty v. Meroney, 
173 N.  C., 653, 92 S. E., 616; Mfg. Co. v. McCormick, 175 N.  C., 277, 
95 S. E., 555. 

There are certain exceptions to the rule recognized b\y law. The most 
frequent exceptions may be classified as follows: 

1. Parol evidence is admissible to show that the contract was delivered 
upon condition precedent, or that the obligation was not to be assumed 
at all except upon certain contingencies. Evans v. Freemn,  142 N.  C., 
61, 54 S. E., 847; Aden v. Doub, 146 N .  C., 10, 59 S. 12.) 162; Basnight 
v. Jobbing Co., 148 N .  C., 350, 62 S. E., 420; build in,^ Co. v. Sanders, 
185 N. C., 328, 117 S. E., 3 ;  Overall Co. v. Ho l lh t e~~  Co., 186 N. C., 
208, 119 S. E., 1. 

2. Parol evidence is admissible to show a different method of pay- 
ment. Bank v. Winslow, 193 N .  C., 470, 137 S. E., 32C. 

3. The rule excluding par01 evidence because it varies or contradicts 
the written contract does not apply when a modification of the contract 
is made after the contract has been executed, unless of course the law 
requires a writing. Freeman v. Bell, 150 N .  C., 146, 63 S. E., 682; 
McKinney v. Matthews, 166 N. C., 576, 82 S. E., 1036; Fertilizer Co. v. 
Eason, 194 N. C., 244,139 S. E., 376. 

The facts disclosed in the present record do not bring the case at  bar 
within any of the exceptions recognized by law, and therefore the ruling 
of the trial judge was correct. 

Affirmed. 

(Filed 27 February, 1929.) 

Infants-Property and ConveyanceeRight to Set Asil3e Conveyance-- 
RatiAcation. 

A minor who has sold his interests in lands at a certain price may not 
when coming of age receive the amount of the purchase price from the 
clerk of the court, with full knowledge of the facts, wait for four years 
and seek to disaffirm the transaction and have it set aside, his acts being 
a ratification of the sale. 
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APPEAL by movant from Nunn, J., at September Term, 1928, of 
WAYNE. 

Motion by defendant to set aside all orders and decrees affecting his 
interests, entered in this special proceeding which was instituted 10 No- 
vember, 1914, for the purpose of having the lands of Robert Williams, 
late of Wayne County, partitioned among his heirs at  law. The final 
decree of confirmation was entered 7 June, 1915. 

The defendant, while a minor, sold his interest in said lands for $360, 
which amount he received from the clerk of the court 10 October, 1923, 
upon arriving at  his majority and with full knowledge of the facts. 
More than four years thereafter, to wit, on 31 December, 1927, the 
present motion was filed by the defendant, Sam Williams. 

From an order denying the defendant's motion, he appeals, assigning 
errors. 

D. H .  Bland for plaintiffs. 
Shaw & Jones for defendant. 

STACY, C. J. The defendant, after reaching his majority and with 
full knowledge of all the facts, accepted $360 for his one-sixth interest 
in the lands of Robert Williams, deceased. This was a ratification of 
the sale previously made, and the Court will not now permit him to 
upset the proceeding by motion in the present cause filed d o r e  than four 
years after such ratification. Smith v. Gray, 116 N. C., 311, 21 S. E., 
200; Long v. Rockingham, 187 N.  C., 199, 1 2 1  S. E., 461. 

Affirmed. 

W. P. JENNINGS V. J. IT'. KEEL. 

(Filed 27 February, 1929.) 

1. Fraud, Statute of-Promise to Answer for Debt or Default of Another 
-Applicability and Defenses-Consideration. 

Where one who is financially interested in a crop induces the landlord 
to part with his lien in order that the tenant might retain possession, 
and to sign an appeal bond of the tenant, and promises to save the land- 
lord from harm thereon, and the landlord is required to and does pay the 
bond: Held,  the release of the landlord's lien is sufficient consideration 
for the promise to save from harm, and the transaction does not fall 
within the provisions of C .  S., 987, that a promise to pay the debt of 
another must be in writing. 
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2. Appeal and Error-Review-Question Presented for Review or Neces- 
sary to Determination of Cause. 

Where the answer to one issue is determinative of I he case on appeal 
independrntly of the other issues submitted, the Supreme Court will not 
ordinarily consider exceptions arising upou the trial of the other issues. 

3. Appeal and Error--Review-Burden of Showing Error. 
The verdict of the jury will not be clisturbed on appeal when there is 

sufficient evidence to support it, in the absence of error of law in the trial. 

APPEAL by defendant from Ramhill ,  J., and a jury, at October Term, 
1928, of NASH. N O  error. 

The evidence on the part  of plaintiff was to the effect that Henry 
Horne instituted a suit against G. T. Garner and B G. Alford in a 
justice of the peace court, who rendered judgment against both. 

W. P. Jennings testified in part that  the defendant, Keel, '(said a 
bond would have to be made for Garner, and I told him I would not sign 
Ga~mer's bond without I had hi,s assurance and prom;se to protect me 
from cost or loss in the deal, and Mr. Keel said i t  was unethical for  a 
lawyer to sign his client's bond and insisted that I sign it with his 
promise to protect me. . . . I signed the bond with X r .  Keel's 
assurance that he would save me front loss or cost. (Judgment was ren- 
dered in the Superior Court in favor of H o m e  and ag3inst Garner and 
Jennings.) . . . I (Jennings) paid the bond. . . . I paid it 
under execution. . . . We had a meeting about taking over the 
Garner crop. Mr. Keel told me Garner owed him four or five hundred 
dollars. Garner was anxious to get his crop back, and I was anxious to 
turn i t  back to him, and the ma'tkr dragged along for a week or ten 
days. H e  said he  would take up  Garner's account and he got Garner 
and had an agreement that he would give h i m  one-half of the crop over 
and above his debts if he mould come between me and Garner and relieve 
him of the claim and delivery. I t  wasn't about the bond, but i t  was 
about the crop. We were in  Mr. Keel's office, and befclre I released my 
claim for rent and surrendered collaterals he gave me the assurance that 
he would protect me against loss. . . . X r .  Keel guve me the assur- 
ance to protect me against loss for the reason we uvere turning over col- 
lateral. . . . Upon that promise I surrendered m,y landlo~d's lien. 
. . . I didn't sfart out to furnish h i m  supplies, h i t  I finally did 
through Mr. Alford, and I became responsible for wltat he got from 
Alford. H o m e  was a tenant on the farm under Garner, and some 
trouble arose between them and this resulted in a suit between Garner 
and Horne, my tenant and Garner's tenant. The trouhle was about the 
crops on the farm. . . . I was responsible and the crops on the farm 
were responsible for what I furnished. I had no writin? about the bond, 
never had at amy time had any writing. . . . The crop was grown 
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on my farm. I had the rent and the supplies to collect out of it. I don't 
remember the amount Garner owed. We have the notes. H e  owed a 
considerable amount. Mr. Keel has paid every dollar due on these 
notes." The amount of the notes was $2,670.37. 

I n  the case instituted in the justice of the peace court, upon appeal to 
the Superior Court Horne obtained judgment against Garner and Jen- 
nings for $200, and he (Jennings) had to pay the bond of $200. No 
judgment on appeal was rendered against Alford. Plaintiff called upoil 
defendant to reimburse him, and he said that he was not liable, and this 
action was instituted. 

B. G. Alford testified in par t :  '(Garner lived on Jenning's farm, was 
trading with me. Jennings was responsible for everything Garner and 
his tenants got. H e  was responsible for everything Horne got and 
Horne traded with me. Horne brought suit against Garner and I was 
made a party to the suit at  the trial at  the advice of Mr. Keel. I went 
to the trial as a witness as to the indebtedness of Horne and carried my 
books there. . . . A11 of the accounts that Garner and his tenants 
owed us were paid by notes signed by Mr. Keel, and it was then that I 
refused to surrender my security unless he protected me from loss on ac- 
count of the suit. H e  made a verbal agreement. H e  did not include the 
amount of the bond in the notes-there were three notes amounting to 
around $2,500, and this included everything that Garner and his tenants 
owed us. This included rent, supplies and everything. The magistrate's 
suit had not been finally settled. Mr. Jennings handled the notes. I got 
my money. After these papers were signed we had no further interest 
in the crops-none at  all." 

The issues submitted to the jury and their answers thereto were as 
follows : 

('1. Did the plaintiff sign the appeal bond in the case of Horne v. 
Garner upon the promise and agreement of the defendant that he would 
indemnify and save the plaintiff harmless against any loss or damage by 
reason thereof ? Answer : Yes. 

2. Did the plaintiff surrender his landlord's lien upon the crops of 
G. T. Garner to the defendant upon the promise and agreement of the 
defendant to indemnify and save the plaintiff harmless against any loss 
or damage by reason of his surety upon the appeal bond in the case of 
Horne v. Garner as alleged? Answer : Yes. 

3. I n  what amount, if any, is the defendant indebted to the plaintiff? 
Answer : $200." 

The other material facts and assignments of error will be set forth 
in the opinion. 

Cooley  & B o n e  for plaintif f .  
B a t t l e  & W i n s l o w  for de fendan t .  
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CLARKSON, J. Plaintiff, W. P. Jennings, was thc landlord, B. F. 
Alford was the supply merchant. G. T. Garner was Jenning's tenant. 
Henry Horne was a subtenant of Garner on Jennings' land. Horne 
sued Garner and Alford in a justice of the peace couiVt for $200. The 
defendant Keel in this action was attorney for Garner in that suit. 
Judgment was rendered for Horne against both Garner and Alford. 
They appealed to the Superior Court. Plaintiff in  this action signed 
Garner's appeal bond and testified, "I signed the bmc!  with Mr. Keel's 
assurance that he would save me  from loss or cost." I n  the Superior 
Court Horne obtained a judgment for $200 against Garner and his 
surety, Jennings, on the appeal bond. Jennings, who had to pay the 
judgment after execution was issued against him, now sues Keel on 
his promise. This promise was denied by Keel and he pleaded the statute 
of frauds, C. S., 987, as follows: "No action shall be brought whereby 
to charge an executor, administrator or collector upon a special promise 
to answer damages out of his own estate or to charge any defendant upon 
a special promise to answer the debt, default or miscarriage of another 
person, unless the agreement upon which such action shall be brought, or 
some memorandum or note thereof, shall be in writing, and signed by the 
party charged therewith or some other person thereunto by him lawfully 
authorized." 

B. F. Alford is out of the picture; in the Superior Court he was 
released. The jury answered the first issue "Yes," which is as follows: 
"Did the plaintiff sign the appeal bond in the case of Horne v. Garner 
upon the promise and agreement of the defendant that he would in- 
demnify and save the plaintiff harmless against any loss or damage by 
reason thereof 2" 

The interesting question so ably discussed by the attorneys on each 
side as to whether the above statute of frauds is applicable to the facts 
in this case, we do not think on this record it is necessary to decide. 

The jury answered the second issue "Yes," which is as follows: "Did 
the plaintiff surrender his landlord lien upon the crops of G. T. Garner 
to the defendant upon the promise and agreement of the defendant to 
indemnify and save the plaintiff harmless against any loss or damage 
by reason of his surety upon the appeal bond in the c*ase of Home .L... 

Garner as alleged 1" 
The jury also answered that defendant was indebted to plaintiff in the 

amount of $200. 
On the e~idence adduced by the defendant the jury could have readily 

answered the second issue "No," but did not do so, and answered it 
"Yes." This was entirely in their province. 

The finding on the second issue in favor of plaintilf is sufficient to 
support the judgment. This Court will not ordinarilj consider excep. 
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tions arising upon the trial of other issues "When one issue, decisive of 
appellant's rights to recover has been found against him by the jury." 
Ginsbarg v .  Leach, 111 N. C., 15; Lilly v. Cooperage Co., 194 N. C., at  
p. 254. 

Was the evidence of plaintiff sufficient to be submitted to the jury on 
the second issue, and did plaintiff under the evidence have a cause of 
action against defendant? We think so. From the verdict of the jury, 
we consider only the evidence adduced by plaintiff. 

As to whether plaintiff signing the bond of Garner at the request of 
Keel was such an obligation as to support a promise under the second 
issue, speaking to the subject, we find the law thus stated in 9 Cyc., 345, 
that "The compromise of a disputed claim may uphold a promise, 
although the demand was unfounded." Beck v. Wilkins-Riclcs Co., 186 
N. C., at  p. 214. 

The plaintiff, W. P. Jennings, was the landlord; Garner the tenant; 
Horne the subtenant; Alford the supply merchant. What were the 
rights of Jennings to the crops? C. S., 2355, is as follows: "When lands 
are rented or leased by agreement, written or oral, for agricultural pur- 
poses, or are cultivated by a cropper, unless otherwise agreed between 
the parties to the lease or agreement, any and all crops raised on said 
lands shall be deemed and held to be vested in, possession of the lessor 
or his assigns at all times, until the rents for said lands are paid, and 
until all the stipulations contained in  the lease or agreement are per- 
formed, or damages in lieu thereof paid to the lessor or his assigns, and 
uhtil said party or his assigns is paid f o r  all advancements made and 
expemes incurred i n  making and saving said crops. A landlord to 
entitle himself to the benefit of the lien herein provided for, must con- 
form as to the prices charged for the advance to the provisions of the 
article Agricultural Liens, in  the chapter Liens. This lien shall be pre- 
ferred to all other liens, and the lessor or his assigns is entitled, against 
the lessee or cropper, or the assigns of either, who removes the crop or 
any part thereof from the lands without the consent of the lessor or his 
assigns, or against any other person who may get possession of said 
crop or any part thereof, to the remedies given in an action upon a claim 
for the delivery of personal property." (Italics ours.) 

I t  was in evidence on the part of plaintiff that he, Jennings, furnished 
Garner supplies through the time-merchant Alford and was responsible 
to Alford. Jennings under the law had a lien on all the crops raised 
on the land by Garner and his subtenant Horne. The crops raised on 
the land "shall be deemed and held to be vested in possession of the 
lessor," etc., until the "rents" and "all advancements" made and ex- 
penses incurred in making and saving the crops. There was a claim and 
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delivery taken out against Garner in respect to the crop. At that time 
the appeal of Garner with Jennings as surety for $200 from the justice 
of the peace to Superior Court was pending. I t  was in  evidence on the 
part of plaintiff that Garner, Jennings' tenant, owed the defendant, 
Keel, some four or five hundred dollars, and they had a meeting about 
the crop and the defendant Keel stated that he had an agreement with 
Garner to take up Garner's account and Garner was to give him one- 
half of the crops over and above his debts. The defendant Keel gave 
three notes to plaintiff totalling some $2,670.37, which were paid. At 
that time the liability of plaintiff as surety on the $200 appeal bond was 
contingent on the recovery of Horne in  the Superior Court against 
Garner. 

This was the situation of the parties. Of course the premise of this 
decision is based on plaintiff's evidence, which the jury accepted as true. 
Plaintiff testified: '(Mr. Keel gave me the assurance to protect me against 
loss for the reason we were turning over collaiteral. .Mr. Keel said i t  
mas unethical for him to sign papers. Fix it up and I will save both of 
you from loss. Mr. Alford heard this. Upon that promise I surrendered 
m y  landlord's lien." 

The law applicable to the facts in this action is laid down in White-  
hurst v. Hyman ,  citing numerous authorities, 90 N. C., p. 489-90: "It 
is settled by many judicial decisions in  construing this statute, and 
others substantially like it, that where there is some new and original 
consideration of benefit or harm moving between the party to whom the 
debt to be paid is due, and the party making the promise to pay the 
same, such case is not within the statute; as where ai promise to pay an 
exbting debt is  made in consideration of property placed b y  the debtor 
in the hands of the party promising, or whera the pa<-ty to whom the 
promise i s  d e  relinquishes a levy on the goods of the debtor for the 
benefit of the pornisor, or where the party promising has a personal 
interest, benefit or advantage of his ozvn to be subserved, without regard 
to the interests or advantage of the original debtor; as, for example, if 
a creditor has a lien on certain property of his debtor to the amount of 
his debt, and a third person who has an, interest in ths  same property 
promises the  creditor to p y  the  debt in consideration of the credit0.r~ 
relinquishing his lien. Suck promises are not withifi the statute, be- 
cause they are not made 'to answer the debt, default 0:- miscarriage of 
another person.' I t  may be, the performance of the promise will have the 
effect of discharging the original debtor; but such dischuge was not the 
inducement to, or the consideration to support the promise. The mov- 
ing, controlling purpose of the promisor in such case is his own ad- 
vantage, not that of the debtor. I t  not unfrequently happens that in a 
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great variety of business circumstances it becomes important in a valu- 
able sense to third parties to discharge the debt of a debtor, or relieve 
his property from liability to the creditor for the benefit of such third 
parties, without regard to the benefit, ease or advantage of the debtor. 
The advantage to the third party, the promisor, is a sufficient considera- 
tion to support a contract separate from, and independent of, the debt to 
be discharged." (Italics ours.) Handle Co. v. Plumbing Co., 171 
N. C., 495; iClercantile Co. v. Bryant, 186 N. C., 551. 

For the reasons given, in the judgment below, there is 
No error. 

KATHERINE H. ETHEREDGE v. CLAUDE A. COCHRAN ASD JAMES P. 
HARRIS,  ADMINISTRATOR^ OF THE ESTATE OF C. LANE ETHEItEDGE, 
DECEASED. 

(Filed 27 February, 1929.) 

Husband and Wife-Wife's Separate E s t a t e R i g h t s  and Liabilities of 
Husband-Gifts-Pres~~rnptions. 

Under the chanqe made in the law of married women's property riqhts 
by C. S., 2506, and Article X, see. 6 of our Constitution, whereby a mar- 
ried woman is authorized to contract and deal so as to affect her real 
and personal propxty in the same manner and with the same effect as if 
she  were unmarried, with certain restrictions as to her real estate, C.  S., 
2507, it is Held,  where she receives checks from her parents as a personal 
gift to her which she endorses and delivers to her husband, there is a 
presumption that he receives the money in trust for her, and in the 
absence of evidence that it was a gift, she may recover the same in her 
action against him, or, after his death, against his personal representative. 

APPEAL by defendants from Eia~wood,  #pe.cial Judge,  a t  October 
Special Term, 1928, of MECKLENBURO. 

C. Lane Etheredge was the sole owner and proprietor of an unincor- 
porated business which he conducted in the city of Charlotte under the 
name of the Etheredge Motor Sales Company. W. V. Hartman, of 
Pittsburgh, Pa., the plaintiff's father, gave her the sum of $45,000 in the 
three checks as follows: (1) A check for $10,000 dated 12 May, 1922; 
(2) a check for $15,000 dated 4 March, 1924, drawn by the Mellon 
National Bank of Pittsburgh on the National Bank of Commerce of New 
York, payable to the order of the plaintiff; ( 3 )  a check for $20,000 
dated 11 February, 1924, drawn by the Mellon National Bank of Pitts- 
burgh on the Bank of America, payable to the order of the plaintiff. All 
these checks were endorsed in due form by the plaintiff. C. Lane Ether- 
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edge died on 2 July, 1926, and on 7 July,  1926, the defendants qualified 
as administrators of his estate. 

The plaintiff brought suit to recover of the defendants the sum of 
$45,000, the aggregate amount of the checks, alleging in substance that 
the intestate had received and had never accounted to the plaintiff for 
any part of this amount. The defendants answered, admitting that their 
intestate had received of the plaintiff $10,000 on 12 M,iy, 1922, $20,000 
on 14 February, 1924, and $15,000 on 7 March, 1924, and that no part  
of either sum was thereafter received by the plaintiff from the intestate 
or from the defendants. The defendants' motion for nonsuit was over- 
ruled and they excepted. Thereupon they tendered instructions to the 
effect that if a wife, having money in  her possession whi2h belongs to her, 
by her voluntary act transfers it to her husband, the law presumes the 
transfer to be a gift in the absence of evidence tending to show a loan; 
and that the burden of proving that the transaction was a loan was upon 
the plaintiff. These prayers were refused and the trial judge instructed 
the jury that if a wife, having funds in  her possession, transfers the 
same to her husband there is a presumption, nothing else appearing, that 
the transaction is a loan and that the husband will undertake to repay 
i t ;  and, further, that it is incumbent upon the husband who asserts it to 
show that the transfer is a gift. 

I t  was admitted that the claim for $10.000 is barred and the jury re- 
turned a verdict for the plaintiff in  the sum of $35,000. Judgment for 
plaintiff. Exception and appeal by defendants. 

Whitlock,  Dockery & Shaw for plaintiff. 
F .  A. McCleneghan and Taliaferro & Clarkson for defendants. 

ADAMS, J. I t  is admitted that the plaintiff was the owner of the 
checks; that she duly endorsed them; that her husband collected them, 
and that the plaintiff has never been repaid. The questicn is whether the 
transfer of the wife's money to her husband raised the presumption of a 
loan or the presumption .of a gift. 

On this question judicial opinion is not unanimous, but the weight of 
authority and, we think, the better reasoning uphold the doctrine that 
where the separate property of the wife comes into the hands of her 
husband either from her directly or from another duly authorized to act 
for her there is no presumption that the transfer is a gift, The doctrine 
is clearly stated in Stickney v. Stickney,  131 U. S., 227, 33 Law Ed., 
136,143 : "Whenever a husband acquires possession of the separate prop- 
erty of his wife, whether with or without her consent, he must be 
deemed to hold it in trust for her benefit, in the absence of any direct 
evidence that she intended to make a gift of i t  to him." When, as with 
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us, the property of a married woman is her sole and separate estate and 
is free from liability for the debts or obligations of her husband, the 
presumption is that it continues hers. Grabill v. Moyer, 45 Pa., 533. 
I n  Bergey's Appeal, 60 Pa., 408,10OL4m. Dec., 578, it was shown that the 
husband and wife were together when the wife was paid a sum of money 
out of her father's and her mother's estates; that the husband "picked 
up the money, counted it, and did not put it down again," but invested 
it in  a farm. I n  reference to the question whether the transaction was a 
gift to the husband the Court said: "Not a word was spoken by the wife 
when her husband took up the money to count it, and put it in  his pocket. 
Nor do we ever hear of a word thereafter to the effect that the wife had 
made a gift of it. No  inference of a gift from the transaction as de- 
tailed could, we think, arise. She was not bound to attempt a rescue of 
i t  from him, or proclaim that it was not a gift. She might rest on the 
idea that his receipt, in her presence, was with the intent to take care of 
i t  for her." These two cases are cited with approval in Stickney v. 
Stickney, supra; and in P a ~ r e t t  v. Pallmer, 8 Ind. Appeals, 356, 52 
A. S. R., 479, a similar conclusion is based upon additional citations: 
"We have here a case where the wife's money passes directly and volun- 
tarily from her hands to that of her husband, with no finding as to 
whether a gift was intended, or whether he received the money simply 
as an agent or trustee for her. Under such circumstances, what is the 
presumption of the lam? I t  has long been conceded to be the law that 
a woman could bestow her separate property upon her husband by way 
of gift, unless prevented by some special limitation of her powers over 
it, but courts of equity view such transactions with care and caution, 
and in dread of undue influence : Story's Equity Jurisprudence, sec. 
1395. 'There is no doubt that courts should narrowly scrutinize cases of 
alleged gifts from the wife to the husband.' Hardy v. Van Barlingen, 
7 Ohio St., 208: 'As regards the c o r p s  of the separate estate, no pre- 
sumption arises in favor of a husband who has received it. He  is prima 
facie a trustee for his wife, and a gift from her to him will not be 
inferred without clear evidence.' 2 Lewin on Trusts, 778: 'A simple 
payment by the wife to the husband of the income of her separate estate 
may be treated as a gift to him. . . . The receipt by him of sep- 
arate capital moneys of the wife stands on a different footing. A 
transfer of her separate property into his name is prima facie no gift.' 
Crawley's Law of Husband and Wife, 268. So, also, in Eversley on Do- 
mestic Relations, 409: 'She may make a gift of her separate property to 
her husband for his own use, or that of the family, but the onus lies 
upon the husband of proving that a gift was intended, and that he has 
not influenced her act and conduct.' Rich v. Cockell, 9 Ves., 369; 
Hughes v. Wells, 9 Hare, 749; Wales v. ~Vewbould, 9 Mich., 45; Boyd v. 
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DB La Montagnie, 73 K. Y., 498; 29 Am. Rep., 197; Reeves on Domestic 
Relations ( 4  ed.), 216, note; MciNally v. Weld, 30 Minn., 209; Green v. 
Carlill, 4 Ch. Div., 882 ; Jones v. Davenport, 44 N. J .  Eq., 33 ; Bergey's 
Appeal, 60 Pa .  St., 408; 100 Am. Dec., 578." 

This we understand to be the prevailing rule where I he wife holds her 
separate personal property as if a felne sole. I t  is p~movided by statute 
and by the Constitution that the real and personal property of any 
female in  this State, acquired before marriage, and all property, real 
and personal, to which she may, after marriage, become in any manner 
entitled, shall be and remain the sole and separate estate and property 
of such female, and shall not be liable for any debts, obligations or en- 
gagements of her husband, and may be devised and bequeathed, and, with 
the written assent of her husband, conveyed by her as if she were un- 
married. C. S., 2506; Constitution, Article X, see. 6. I t  i s  further 
enacted that subject to the provisions of C. S., 2515, every married 
woman is authorized to contract and deal so as to affect her real and 
personal property in the same manner and with the same effect as if she 
were unmarried, but no conveyance of her real estate shall be valid 
unless made with the written assent of her husband as provided by 
section 6 of Article X of the Constitution, and her privy examination as 
to the execution of the same taken and certified as now required by law. 
C. S.. 2507. 

By virtue of these and other provisions the re1atio:n which married 
women formerly sustained to their husbands has been materially modi- 
fied. Unity of person in the strict common-law sense no longer exists, 
and many of the common-law disabilities have been rertoved. Not only 
may they contract with each other; a married woman nay  now sue hel. 
husband in contract or in tort. Dorsett v. Dorsett, 183 N. C., 354; 
Roberts v. Robwts, 185 N. C., 566,. 

We apprehend that it was considerations of this kind that led the 
Court to remark in SticEney v. Stickney, supra, "There are decisions of 
courts of some of the other States, holding that a presumption arises of a 
gift from the wife to the husband of moneys placed by her in his hands, 
unless an express promise is made by him a t  the time that he will 
account to her for them or invest them for her benefit. :But the decisions 
we have cited are more in accordance, we think, with the spirit and 
purpose of the Married Woman's Act, and only by :onformity with 
them can it be fully carried out.)' 

The reason for the rule is thus stated in Parrett v. Palmer, supra: 
"The trust and confidence ordinarily reposed by the wife in the husband; 
her natural reliance and dependence upon him for the management of 
her business; the fact that, as a rule, the husband is  pos,3essed of general 
business experience, while the experience of the wife is v.sually limited- 
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all these considerations sustain us in the conclusion that  where the wife 
voluntarily delirers her money to the husband the law presumes that  he 
takes i t  as trustee for her, and not as  a gift, even though there be no 
express promise to repay." 

The transaction raises not the presumption of a gif t  from the wife to 
the husband, but the presumption that he received and must account for 
the money. Haymond r .  Bledsoe, 11 Ind.  Appeals, 202, 54 A. S. R., 
502; Sykes v. City S 'a lvhgs  Rank, 115 Mich., 321, 60 A. S. R., 562; 
Ring v. King, 24 Ind.  App., 598, 79 A. S. R., 287; Comer v. lfayzr~orth, 
30 Ind.  Bpp., 144, 96 A. S. R., 335, 13  R .  C. L., 1371, sec. 416; 30 
C. J., 680. 

B y  some courts a distinction is  drawn between receipt of the rents or  
income of the wife's estate and receipt of the corpus or principal. 
13 R. C. L., 1387; Estate of Hauer, 140 Pa., 420, 23 A. S. R., 245. I n  
considering the question before us i t  is  necessary to keep in mind the 
further distinction between the husband's relation to his wife's property 
before and since the statutory "emancipation" of married women. Some 
of the cases cited in  the appellant's brief must be read in  the light of this 
distinction. I n  Rea v. Reu, 156 N. C., 529, the question was whether 
the wife's written transfer to her husband of shares of stock was subject 
to the provisions of C. S., 2515; and i t  was said that  the section applies 
to contracts and not to gifts. None of these decisions is inconsistent 
with the conclusion we have reached. W e  find 

N o  error. 

S. H. ISLER v. H. H. BROWN, TRADIXG as BROWN AUTO AiSD 
SUPPLY COMPANY. 

(Filed 27 February, 1929.) 

Chattel Mortgages--Removal or Transfer of Property by Mortgagor- 
Rights and Liabilities of Part ieeFraud.  

Where the seller of an automobile since discharged in bankruptcy 
obtains from the State a certificate of clear title for the purchaser, and 
suppresses the fact that there was an existing registered chattel mortgage 
on the car, which the latter was later forced to pay: Held, the seller is 
liable in damages to the purchaser for the fraud practiced upon him. 

APPEAL by defendant from Daniels, J., and a jury, a t  October Term, 
1928, of WAYNE. NO error. 

The  plaintiff's evidence was to the effect that  about 12  May, 1925, he 
purchased from the defendant a new Studebaker automobile, paying 
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$1,450 for same, some $1,100 cash and a Hudson car. At the time of 
the sale defendant met plaintiff at the Borden Buildiqg, in Goldsboro, 
N. C., where the State issues certificates and defendavt got the certifi- 
cate for plaintiff. I n  the certificate there was no state nent of a lien on 
the car that he purchased from defendant. Plaintiff sent the certificate 
to the State Department and i t  sent him a title to the car. Defendant 
gave plaintiff the information on which the certificate cf title was issued 
to him, but concealed the fact that there was a chattel mortgage on the 
car. Plaintiff paid for the car and relied on the representation and 
conduct of defendant that it was free and clear of ercumbrances. I n  
fact, there was a recorded chattel mortgage against t w  automobile at 
the time in the sum of $900, which the defendant himself had on 
16 February, 1925, given to the First National Bank of Mount Olive, 
N. C., which was duly recorded. The plaintiff had no actual knowledge 
of this mortgage until the fall of 1927, when the bank instituted claim 
and delivery proceedings for the automobile and forced the plaintiff to 
pay $400, being the balance then due on the chattel mortgage. At that 
time th? defendant was totally insolvent and had gone into bankruptcy. 

The issues submitted to the jury in the Superior Court and their 
answers thereto, were as follows: 

"1. I n  what amount, if any, is the defendant, H. H. Brown, indebted 
to the plaintiff by reason of breach of warranty of title? Answer (by 
consent) : $400 with interest from 1 February, 1928. 

2. Was the plaintiff induced to purchase said automobile by false and 
fraudulent representations as alleged in  the complaint 1 Answer : Yes." 

Kenneth C. Royal1 and J .  Q. LeGmnd for plaintiff. 
J .  Faison Thomson and E. A .  Humphrey f o ~  defendant. 

PER CURIAM. Fraud can be practiced by a suppre:;sio veri or sug- 
gestio falsi. "It is a rule of equity, as well as of law, that a suppressio 
veri is equivalent to a suggestio falsi; and where either the suppression 
of the truth or the suggestion of what is false can be proved, in a fact 
material to the contract, the party injured may have relief against the 
contract." 18 Johns., 405; Black's Law Dict., p. 1040; McXair v. 
Finance Co., 191 N. C., at  p. 715. This is good law as well as good 
morals. 

The court below charged clearly and fully the law oi actionable fraud 
applicable to the facts in this case. We find 

No error. 
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T H E  BOARD O F  T R U S T E E S  O F  HENDERSON GRADED SCHOOLS A N D  

THE BOARD O F  EDUCATIOX O F  ViiNCE COUNTY v. CITY O F  
HENDERSON.  

(Filed 6 March, 1929.) 

1. Municipal Corporations - Contracts and  Franchises - Assignment o r  
Surrender-Rights of Part ies  Under Surrender. 

Where under an ordinance in the nature of a contract a water corpora- 
tion receives from a city a franchise upon condition that i t  furnish water 
free to the city for certain public purposes including the public schools 
not owned by the city, but under the control of trustees of its graded 
schools and the board of education of the county, and bx agreement be- 
tween the city and the water company the former takes over the property 
of the latter, and conducts the business: Held, in effect the transaction 
is a surrender of the franchise by the water company, and not an assign- 
ment, and the schools cannot claim the right from the city for a free 
water supply. 

2. Sam-Notice a n d  Rights of Parties Receiving Benefits Under Fran-  
chise Before Surrender. 

Where a city by ordinance contract imwses on a water company the 
requirement of furnishing water free to the graded schools operated there- 
in, and the city thereafter acquires the plant by a surrender of the fran- 
chise: Held ,  under the facts of this case, fair dealing requires the city 
to give the school authorities reasonable notice of its intention to charge 
the schools for water furnished them, and the city may collect only for 
water furnished after such notice. 

APPEAL by  plaintiffs f r o m  Midyette, J., a t  October Term,  1928, of 
VANCE. Modified a n d  affirmed. 

T h e  part ies  waived a t r i a l  b y  j u r y  and  agreed t h a t  t h e  judge should 
find t h e  facts  which should be a s  conclusive and  binding upon  al l  parties 
a s  if submitted t o  and  found  by  a jury. 

T h e  mate r ia l  facts  a r e  a s  follows: T h e  city of Henderson is  a munici- 
pa l  corporation. T h e  Henderson W a t e r  Company i s  a corporation cre- 
ated by  the  General  Assembly. I n  1901  t h e  Henderson Township Graded 
School Distr ic t  was established. P r i v a t e  Laws 1901, ch. 91. I n  1892 
the defendant  g ran ted  to  the  assignors of t h e  Henderson W a t e r  Com- 
pany  a f ranchise f o r  fo r ty  years  t o  construct, main ta in  a n d  operate a 
system of waterworks a n d  t o  supply  water  f o r  fire a n d  o ther  purposes. 
T h i s  franchise was conferred b y  a n  ordinance enacted b y  t h e  defendant 
and  was i n  the  na ture  of a f ranchise contract. Afterwards i t  w a s  
accepted by t h e  grantees a s  provided i n  section 1 8  of t h e  ordinance. 
Section 9 contained this  provision:  "Water shal l  be  furnished f ree  of 
charge f o r  churches, public schools, town offices, market-houses, f o r  c i ty  
use and  a l l  of the  town offices now i n  use or  to  be erected." 
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The defendant purchased the Henderson Waterwor1.s from the Hen- 
derson Water Company pursuant to a contract and a deed appearing in 
the record, but not under the ten-year period or by r~ppraisal as pro- 
vided in the franchise. The  schools were not parties to the purchase by 
the city, but the purchase mas made as a compromise of litigation be- 
tween defendant and the Water Company. KO electi'm was ever held 
in the city of Henderson on the question of furnishing free water for 
the schools; and bonds in the sum of $390,000 were iiisued by the city 
of Henderson for the purchase of this property and improvements. The 
defendant keeps all money derived from the waterworks in a sepa- 
rate fund in  compliance with C. S., 2809, and i t  is set aside for the 
improvement of the extension of the water system only. There are nine 
public schools in the Henderson School District, of which five are located 
within the corporate limits of the city and four outside the city. Some 
children outside the city attend the schools within the corporate limits. 
I t  was found further by the presiding judge that  the defendant con- 
tracted with the Henderson Water Company for the purchase of its 
physical property as shown by the contract, and that  the water company 
in pursuance of the contract delivered to the defendant a deed conveying 
certain real and personal property. The public school;$ within the city 
are not owned or operated by the defendant. As a conclusion of law his 
Honor held that the defendant is entitled to collect and recover of the 
plaintiffs for  water used in  the sehools within the city n 1927, $898.49, 
and in  1928, $798.91, making a total of $1,697.40, with interest thereon 
as provided in  the judgment, and adjudged that the resiraining order be 
dissolved. 

Judgment was rendered for the defendant and the plaintiffs excepted 
and appealed upon assigned errors, which are referred to in the opinion. 

McCoin & Monfague and Thornas M.  P i t fman  for plaintiffs. 
J .  H.  Bridgers, I .  B. Wathins and Perry & Kittrell f o r  defendant. 

BDAMS, J. I n  1592 the defendant enacted an  ordinance granting to 
A. H. McNeal and others, their associates, successors a.ld assigns, for a 
period of forty years an exclusive franchise to supply water to the in- 
habitants of the city for fire purposes and other public u,3es on prescribed 
terms. I n  section 9 of the ordinance i t  was stipulated that  the grantors 
should furnish water free of charge to churches, pulllic schools, and 
other designated institutions, "now in  use or to be erected." I n  1909 
the Henderson Water Company, successor of these grrintees, contested 
the validity of this provision on several grounds, but failed to maintain 
its position. See Water Co. v. Trustees, 151 N. C., 171. The Water 



N. 0.1 S P R I N G  TERM, 1929. 689 

Company thereafter complied with its contract in this respect until, in 
pursuance of a written agreement made 24 June, 1926, i t  surrendered its 
franchise and sold its property to the defendant by a deed dated 12 July, 
1926. The plaintiffs contend that by virtue of its contract with the 
defendant it is still bound to furnish the schools with water free of 
charge. I n  determining the controversy we are concerned, not with 
matters which are incidental, but with those only which are raised by 
the appellants' exceptions. 

I t  is first contended that the limitation in the second finding of fact 
that the defendant contracted with the Water Company for the purchase 
of its physical property is inaccurate, because the contract includes prop- 
erty which is incorporeal. If this is true, how is i t  prejudicial to the 
plaintiffs? The franchise of 1892 was granted by the city and was ex- 
pressly surrendered to the city under the contract and deed of 1926. 
With its franchise surrendered the Water Company could not exercise 
the ['exclusive right and privilege" which the ordinance conferred, and it 
sold its property to the defendant "free from all claims, liens, encum- 
brances and liability whatsoever." The ordinance, which was con- 
tractual in its nature, was in effect repealed with the express consent of 
the Water' Company, and is not enforceable by either party. 43 C. J., 
563, sec. 888; Wood v. Seattle, 52 L. R. A., 869. 

This conclusion necessarily disapproves the position that the defend- 
ant is still bound to the performance of the franchise-contract executed 
in 1892. The plaintiffs were not parties to that contract; and the par- 
ties themselves limited the duration of the franchise to the time during 
which the ordinance should be in force. 

I t  is not denied that the franchise-contract was binding on the asso- 
ciates, successors, and assigns of the original grantees, and that its terms 
could be enforced so long as the contract itself continued, but the de- 
cision in  Water Company v. Trustees, supra, does not profess to deter- 
mine the rights either of the plaintiffs or of the parties after the sur- 
render of the franchise and the defendant's purchase of the property. 
The Water Company's "surrender" of its franchise to the defendant 
was not synonymous with a transfer to its "associates, successors, and 
assigns." Such a construction is altogether inconsistent with the mani- 
fest purpose and spirit of the contract and the deed which were executed 
in 1926. 

The use of the property described in these instruments and purchased 
by the defendant does not necessarily involve the continued use of the 
franchise which was surrendered, and which neither of the parties 
intended thereafter to exercise. Wood v. Seattle, supra, p. 391. The case 
of Ormond v. Ins. Co., 145 N .  C., 140, cited by the appellants, dealt 

44--196 
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with the question whether an insurance policy had been relinquished or 
surrendered to other beneficiaries. I t  is not authority for the position 
that the assignment or transfer of a franchise-contract to the grantee's 
associates, successors and assigns is synonymous with the surrender of 
the franchise to the body by which i t  was granted. 

The principle that a third person, even though a siranger, may en- 
force a promise made for his benefit is not available to the plaintiff in a 
contract of this character by which the franchise is surrendered and the 
contract is terminated by consent of the parties. 

I n  one respect, however, we think the judgment should be modified. 
As the defendant imposed upon the grantees of the fralchise an obliga- 
tion to furnish water to the schools free of charge, the plaintiffs may 
have permitted the use of the water by the schools on the assumption 
that the defendant, though not legally required to do so, would recognize 
the obligation. Conceding that the defendant was technically under no 
such obligation, we are of opinion that the ends of juttice would more 
nearly be met by allowing a recovery only for such water as was fur- 
nished after notice was given of the defendant's purpose to make a 
charge. The amount adjudged to be due from August, 1926, to August, 
1927, will therefore be stricken from the judgment and as thus modified 
the judgment will be affirmed. 

%!edified and affirmed. 

R. TV. PERRY v. KELFORD COCA-COLA BOTTLING COJIPANY. 

(Filed 6 March, 1929.) 

1. Food-Liability of Manufacturer for Injuries to Consume~Dele te -  
rious and Foreign Substnnces-Evidence. 

Where there is evidence in an action against a bottling company of 
deleterious substances in a bottled drink that caused injury to the plain- 
tiff in drinking the contents, evidence that deleterious sul~stances had been 
found in other drinks bottled by the same company, under substantially 
the same conditions, is admissible as corroborative evid~?nce of the plain- 
tiff's theory that the presence of glass in the bottle which he purchased 
was not an unforeseeable contingency. 

2. Damages - Punitive Damages - Grounds Therefor - Malice, Wanton 
Negligence, etc.-Evidence-F'md. 

Where there is no evidence that the injury caused the plaintiff by a 
deleterious substance in a bottled drink was caused maliciously or by 
wanton negligence or in a spirit of mischief or crimint3l indifference to 
civil obligations, punitive damages mag not be recovered by him. 
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3. Appeal and Error--Disposition of CauseModiflcation and Amrmance. 
Where there is no error of law in the trial of the case in the lower 

court except on the separate issue of exemplary damages, the answer of 
the jury on this issue will be stricken out on appeal, and the judgment 
of the lower court as thus modified will be affirmed. 

APPEAL by defendant from Lyon, Emergency Judge, a t  November 
Term, 1928, of HERTFORD. 

Winston, Matthews & Kenny for appellant. 

ADAMS, J. A former appeal in this case is reported, ante, 175. I t  
was there held that  the evidence objected to was competent. The de- 
fendant now insists that at  the last tr ial  additional evidence was offered 
and improperly excluded. True, one or two exceptions not appearing 
in the record of the former appeal are  noted and brought forward 
in  the appellant's brief, but all are to be determined by the applica- 
tion of one principle: evidence of the occurrence of similar events is pro- 
bative on a n  issue as to whether a like occurrence happened at  another 
time. "Evidence of similar occurrences is admitted where i t  appears 
that all the essential physical conditions on the two occasions were iden- 
tical; for  under such circumstances the observed uniformity of nature 
raises an  inference that like causes will produce like results, even though 
there may be some dissimilarity of conditions in respect to a matter 
which cannot reasonably be expected to have affected the result.'' 22 
C. J., 751, sec. 840; Pritchett v. R. R., 157 N. C., 88; Leathers v. 
Tobacco Co., 144 N.  C., 330; Dorsett 21. X f g .  Co., 131 N. C., 254. Testi- 
mony as to the purchase of the bottle a few days before the trial was 
competent, if not as substantive evidence at  least as corroborative of the 
plaintiff's theory that  the presence of glass in  the bottle which he pur- 
chased was not an  unforeseeable contingency, but one of a series of 
similar occurrences preceding and following the date of the alleged 
injury. 

Exceptions were entered to the court's refusal to dismiss the action 
and to give certain of the defendant's prayers for instructions; but as to 
these an  inspection of the record fails to disclose any reversible error, 
except in reference to punitive damages. 

O n  the cross-examination 3. C. Johnson, general manager of the de- 
fendant company, testified: "I say that no complaint of any foreign 
substances being in  bottles has been made to me direct, except through 
my truck drivers, and I have had several complaints made through 
them. No, I made no investigation as result of what the drivers told me 
because I knew i t  was impossible for foreign substances to get in the 
bottles." H e  had previously said, "Xever before this time during our 
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whole operations has any complaint been made to me of any foreign 
substance being in a bottle. This is the first called to my attention. 
I have heard the boys on the truck say they had." 

The trial judge declined the defendant's prayer that punitive dam- 
ages could not be awarded, and gave the jury this inatruction: "Puni- 
tive damage is not a matter of right, but a matter of discretion of the 
jury. I f  you find that the defendant was carelessly regligent, that he 
was wantonly negligent, and even wilfully did the acts complained of, 
I say you may find that,  and you may still say whether you allow dam- 
ages or not, you may allow damages as a punishment to him, as an 
example to others, but you are not compelled to do so." 

I n  Tripp v. Tobaicco Co., 193 N .  C., 614, many of the authorities 
relating to punitive damages are reviewed and the following conclusion 
announced : "Punitive, vindictive or exemplary damages, sometimes 
called smart money, are allowed in cases where the injury is inflicted in 
a malicious, wanton and reckless manner. The def1:ndant's conduct 
must have bken actually malicious or wanton, displaying a spirit of mis- 
chief towards the plaintiff, or of reckless and criminsrl indifference to 
his rights." 

This is in accord with previous decisions, among them the cited case 
of Holmes v. R. R., 94 N. C., 318 : "Punitive damages a:.e never awarded 
except in cases 'when there is an element either if fraud, malice, such 
a degree of negligence as indicates a reckless indifference, to consequences, 
oppression, insult, rudeness, caprice, wilfulness, or other causes of aggra- 
vation in  the act or omission causing the injury.' " 

The record does not disclose such a "spirit of mischicf or of criminal 
indifference to civil obligations" as would entitle the plaintiff to an 
award of punitive damages. Picklesimer v. R. R., 194 N. C., 40. 

The fourth and fifth issues should not have been ~~ubmitted to the 
jury. They will therefore be stricken from the judgml3nt, the plaintiff 
being entitled only to compensatory damages. As thus modified the 
judgment is  affirmed. 

Modified and affirmed. 

STATE v. MARK HAIIGETT. 

(Filed 6 March, 1929.) 

1. Criminal Law-Trialverdict. 
It is the duty of the trial judge to see that the verdict of the jury is 

correctly received by the court, and where in a criminlll action the jury 
has come back into court with their verdict and upon i:he announcement 
of a certain verdict by the foreman several of the jurors have con- 
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tradicted it as the one agreed upon, it is correct for the court, before 
finally accepting it and before it is recorded, to have the jury again 
retire, and upon their reaching a different verdict to accept it and have it 
recorded as the verdict in the case. 

2. Criminal Law-Motion in Arrest of Judgment for Irregularities in Ren- 
dition of Verdict. 

Where in a criminal action the judge has properly accepted as final a 
verdict of the jury returned after a retirement for a second time, the 
defendant may not acquiesce in this course and then object to a judgment 
under the later and more severe verdict, and his motion in arrest of 
judgment on that ground mill be denied. 

APPEAL by defendant from S u m ,  J., a t  December Term, 1928, of 
GREENE. NO error. 

Indictment for burglary. Verdict: Guilty of breaking into or enter- 
ing the dwelling-house of another otherwise than burglariously, with 
intent to commit a felony therein. C. S., 4235. 

From judgment on the verdict that defendant be confined in  the 
State's prison for the term of ten years, defendant appealed to the 
Supreme Court. 

Attorney-Generail Brummitt and Assistant Attorney-General Nash for 
fhe State. 

J .  Paul BrizzeZle for defendant. 

CONNOR, J. On his appeal to this Court defendant has abandoned 
his assignment of error based on his exception to the refusal of the trial 
court to allow his motion for judgment as of nonsuit. C. S., 4643. 
After taking said exception, defendant offered evidence in  support of 
his defense. He  did not renew his motion at the close of all the evidence. 
The exception was therefore waived, and in no event could it have been 
considered by this Court. S. v. H e l m ,  181 N. C., 566, 107 S. E., 228. 

The evidence was properly submitted to the jury. I t  tended to show 
that during the night of 11 August, 1928, the defendant entered the 
dwelling-house of Mark Edwards, in Greene County, through a window 
opening into the dining-room. H e  raised the window for this purpose. 
After entering the house, he went into the room in which the fourteen- 
year-old daughter of Mark Edwards was sleeping on a pallet. She was 
awakened by defendant and screamed. She struck defendant in the face, 
and then ran into the room in which her mother was sleeping. Defend- 
ant then ran into the kitchen, and thence made his escape. He  was ap- 
prehended the next day, and when taken into the presence of the girl 
was identified by her as the man who had entered the house. She had 
known the defendant for sereral weeks, and had seen him a few days 
before he entered the house, when her father had a business transaction 
with him. 
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There was no exception to instructions given by the court i n  the 
charge to the jury. The defense was an alibi. The court instructed the 
jury that under the indictment upon which defendant was being tried, 
they could return one of four verdicts: (1) Guilty of burglary in  the 
first degree; (2)  guilty of breaking into or entering the dwelling-house 
of another otherwise than burglariously with intent to commit a felony 
therein ; (3) guilty of an attempt to commit the crime of larceny; or (4) 
not guilty. C. S., 4640. S. v. Robinsofi, 188 N. C., 784, 125 S. E., 
617; 8. v. Wd~iamzs, 185 N. C., 685, 116 S. E., 736. 

After the jury had retired to their room and considered the case for 
some time, they indicated to the court that they were ready to return 
their verdict. When they came into the court room, they announced 
that they had agreed upon a verdict. I n  response to the court's inquiry, 
their foreman stated that the jury found defendant guik,y of an attempt 
to commit the crime of larceny. The court directed t1.e clerk to enter 
this as the verdict, but before the clerk had entered the verdict. the 
court was informed by several of the jurors that their foreman had not 
returned the verdict as agreed upon by the jurors. The court there- 
upon instructed the clerk not to enter the verdict, and after repeating 
his instructions to the jury with respect to the verdict which they could 
return, under the indictment, directed the jury to retire and again con- 
sider the case. When the jury returned into the court room a second 
time, they rendered the verdict, which was accepted by the court and 
recorded by the clerk. 

Upon the return of the verdict, to wit : "Guilty of breaking into or 
entering the dwelling-house of another otherwise than bu*glariously with 
intent to commit a felony therein," the defendant moved in arrest of 
judgment for that the jury had returned a verdict of "Guilty of an 
attempt to commit the crime of larceny," and that said terdict had been 
received by the court, and the clerk had been directed to enter the same 
as the verdict of the jury. The motion was overruled, and defendant 
excepted. The only assignment of error, other than that based upon an 
exception to the judgment, is based upon this exception. I t  cannot be 
sustained. 

I t  has been held by this Court that a verdict of "Not Guilty" rendered 
by a jury properly sworn and empaneled, to try a criminal action, can- 
not be set aside or materially altered by the trial judge, to the prejudice 
of the defendant, after the same has been finally received by the court 
and duly recorded by the clerk. 9. 2). Craig, 176 N. C., 740, 97 S. E., 
400. This principle, however, has no application to the instant case, 
upon the facts found by the judge and set out in the record. The verdict 
first tendered by the foreman of the jury was not finally :accepted by the 
court or recorded by the clerk. Upon being informed b;y the jurors or 
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some of them, that their foreman was in  error, and that the verdict as 
returned by him was not the verdict agreed upon by the jury, the court 
properly declined to accept the same. There was no error in directing 
the jury to return to their room and to further consider the case. S. v. 
Whittle, 195 N. C., 618, 143 S. E., 1. Defendant did not except to this 
action on the part of the court, but took his chances upon a more favor- 
able verdict. He  cannot justly complain because the verdict as finally 
received and recorded was less favorable than the verdict first tendered, 
and which the court found was not the verdict of the jury. I t  was mani- 
festly the duty of the court to see that the verdict recorded was the 
verdict of the jury in the case. There was no error in the refusal of the 
court to allow the motion in  arrest of the judgment. The judgment is  
affirmed. I t  is supported by the verdict, returned by the jury and 
finally accepted by the court, and recorded by the clerk. 

No  error. 

JESSIE W. MURRAY, ADMINISTRATRIX, V, ATLANTIC COAST LINE 
RAILROAD COMPANY. 

(Filed 6 March, 1929.) 

Master and Servant-Master's Liability for Injuries to Servant-Federal 
Employer's Liability Act-Limitation of Action-Railroads. 

The Federal EmpIoyer's Liability Act does not allow an action for 
damages for a wrongful death to be brought after two Sears from the 
date of the death complained of, and where suit has been commenced 
and nonsuit entered, it does not have the effect of extending the time in 
which the same action may be brought under the Federal Statute. 

APPEAL by plaintiff from Nunn, J., at November Term, 1928, of 
CRAVEK. 

Civil action to recover damages for the death of plaintiff's intestate, 
alleged to have been caused by the wrongful act, neglect or default of 
the defendant. 

It appears from the face of the complaint that the wrongful death 
complained of occurred on 21 January, 1921; that George L. Wim- 
berly, Jr . ,  first qualified as administrator of the estate of the deceased 
and began an action in the Superior Court of Nash County on 20 Janu- 
ary, 1982, under the Federal Employers' Liability Act, for the same 
cause of action, as herein alleged, and against the same defendant; that 
thereafter on 26 September, 1927, said action was dismissed, as in case 
of nonsuit, upon certificate from the Supreme Court of the United 
States to the Supreme Court of North Carolina duly certified to the 
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Superior Court of Nash County (Wimberly v. R. R., 190 N. C., 444, 
and 273 U. S., 673); and that the ,present action was instituted 18 
August, 1928, and is likewise sought to be maintained under the Federal 
Employers' Liability Act. 

A demurrer was interposed by the defendant upon thc ground that the 
cause of action alleged i n  the complaint did not accrue within two years 
next preceding the institution of the action. 

From a judgment sustaining the demurrer the rllaintiff appeals, 
assigning error. 

Ward & Ward and H.  P. Whitehurst for plaintiff. 
Moore & Dunn for defendant. 

STACY, C. J., after stating the case: The demurrer was properly sus- 
tained on authority of Belch v. R. R., 176 N. C., 22, 96 S. E., 640. 
Section 6 of the Federal Employers' Liability Act :?rovides, amone 
other things, "That no action shall be maintained under this act unless 
commenced within two years from the day the cause of action accrued," 
etc. There is no provision in  this statute for extending the time within 
which suit may be brought by reason of a pending or fclrmer action and 
nonsuit suffered or entered therein. See, also, Capps v. I?. R., 183 N. C., 
181, 111 S. E., 533. 

Affirmed. 

F. BLACKER v. E. M. BULLARD. 

(Filed 6 March, 1929.) 

1. Justices of t h e  Peace--Procedure i n  Civil Cases-Rendition of Judg-  
ment. 

A justice of the peace who takes the case before him under advisement 
and later renders judgment must notify the patties thereof to afford 
them opportunity to appeal in accordance with the provisions of the 
statute. C. S., 661, 1530. 

2. Justices of t h e  Peace--Review of Proceedings-Recortlari. 
Where a justice of the peace has taken a case under advisement and 

later renders judgment without notice to the defendant, the party against 
whom judgment is rendered, and the defendant does all that  the law re- 
quires of him, after he had notice of the justice's judjrment, to perfect 
his appeal to the Superior Court within the time required by statute, 
C. S., 661, 1530, and later has recordari issued from the latter court, 
the judgment appealed from will not be held as  final. 

APPEAL by plaintiff from Clement, J., at June Term, 1928, of RICH- 
MOND. 
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Civil action to recover $34.50, the value of merchandise alleged to 
have been sold and delivered to the defendant by plaintiff. 

From a verdict and judgment in favor of defendant, the plaintiff 
appeals, assigning errors. 

W. R. J o n e s  for. p laint i f f .  
J .  G. Sedberry  for defendant .  

STACY, C. J. Judgment for the plaintiff was entered in the court of 
a justice of the peace, but this was reversed when brought up on 
r e c o r d a ~ i  and tried in the Superior Court, the jury having rendered a 
verdict for the defendant. 

The only question presented is whether the judgment of the justice 
of the peace became final upon the defendant's failure to bring his 
appeal to the next ensuing term of the Superior Court. C. S., 661, and 
1530. But his Honor finds that the defendant was misled by the justice 
of the peace, and that he did all that the law required of him after he 
had notice of the justice's judgment. I n  this we discover no error. 

A justice of the peace is not obliged to render judgment at the con- 
clusion of the hearing of a case, but he may take the same under ad- 
visement. Reeves v. Davis, 80 N. C., 209. When this is done, and 
judgment subsequently rendered, he should notify the parties of its ren- 
dition. Osborne v. F u r n i t w e  Co., 121 N .  C., 364, 28 S. E., 362. 

There is no reversible error appearing on the record, hence the verdict 
and judgment will be upheld. 

No error. 

EUGEKIA M. SAWYER, MOTHER AND NEST FRIER'D OF IRIS C. LAND, AND 

S. R. SEYMOUR, REGISTER OF DEEDS OF CAMDEX COUNTY, v. ALVAH 
FLOYD SLACK. 

(Filed 6 March, 1929.) 

1. Marriage-AnnulmentJurisdiction of Suit for Annulment. 
The courts of this State have jurisdiction of a suit to annul a marriage 

performed here, although the plaintiff was a nonresident of this State at 
the time of the commencement of the suit. C. S., 1658. 

2. Same--Annulment in Naturo of Divorce. 

A suit to annul a marriage for statutory reasons is in the nature of an 
action for divorce, with the same procedure except that the affidavit 
setting forth the jurisdictional facts is not required. 
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3. MamiageValidity-Marriage of Female Between the Ages of Four- 
teen and Sixteen. 

The marriage of a female between the ages of fourteen and sixteen 
without the written consent of her parent and without the special license 
required by chapter 75, Public Lams 1923, amending ( 2 .  S., 2494, is  not 
void but voidable. 

4. MarriageAnnulment-31arring.e of Female Between 1;he Ages of Four- 
teen and Sixteen-Persons Who May Bring Suit for Annulment. 

Where the register of deeds has been induced by fraudulent representa- 
tions to issue a licence for the marriage of a female between the ages of 
fourteen and sixteen without conforming with chapter 75, Public Laws 
1923, as  to the written consent of her parent, the marriage is voidable 
only a t  the suit of the female, and neither the parent ror the register of 
deeds may maintain a suit to declare the marriage void, though the latter 
may a t  most maintain an action to revoke and cancel the licence issued by 
him before the solemnization of the marriage. C. S., lCi5S. 

5. Same--Construction of Statutes. 
C. S., 2494, as amended by chapter 75, Public Laws :L923, does not ex- 

pressly declare a marriage void when the licence is issued upon fraudulent 
representations for the marriage of a female between the ages of four- 
teen and sixteen without the written consent of her parent, and the courts 
will not so construe it by implication. 

CLARKSON, J., dissenting. 

APPEAL by plaintiffs from Small, J., a t  September Term, 1928, of 
CANDEK. Affirmed. 

This  action was begun in  the Superior Court of Cariden County on 
15 February, 1928. 

Plaintiffs pray judgment tha t  the marriage of the plaintiff, I r i s  C. 
Land, and the defendant, Alvah Floyd Slack, duly solemnized in accord- 
ance with the requirements of C. s., 2493, i n  Camden County, Nor th  
Carolina, on 9 December, 1927, be declared null and void. Both said 
plaintiff and said defendant are  citizens of the State of Virginia. 

I t  is alleged in the complaint that  a t  the date of sa d marriage the 
said I r i s  C. Land was a female person under the age of r;ixteen and over 
the age of fourteen, and that  the license for said marriage was issued by 
the register of deeds of Camden County without the concgent, in writing, 
of her parents, or  either of them, as  required by C. S., 2494, as amended 
by chapter 75, Public Laws 1923. 

It is  further alleged in  the complaint that  the issuanctl of said license 
was procured by false and fraudulent representations made by defendant 
to the said register of deeds, with respect to the age of :he said I r i s  C. 
Land. T h e  representations, alleged to be false and fraudulent, are set 
out i n  the complaint, fully and in detail. 

Defendant filed a demurrer to the complaint, for tha t  the facts stated 
therein are not sufficient to constitute a cause of action, i n  that  i t  appears 
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on the face of the complaint that at  the date of said marriage the plain- 
tiff, I r is  C. Land, was more than fourteen years of age. The demurrer 
was sustained. 

From judgment dismissing the action plaintiffs appealed to the 
Supreme Court. 

W .  I .  Halstead for plaintiffs. 
W.  11. Starkey and Ehringhaus & Hall for defenda~nt. 

CONIVOR, J. The Superior Court of this State is authorized by statute 
to declare a marriage void, ab initio, and, therefore, a nullity from its 
inception. Either party to a marriage may maintain an action for 
judgment to this effect, when the marriage was contracted contrary to 
statutory prohibitions, or where the marriage is expressly declared void 
by statute, for reasons set out therein. C. S., 1658. An action to annul 
a marriage for statutory reasons is in  the nature of an action for divorce. 
After such action is begun in the Superior Court, the procedure therein 
is the same as in an action for divorce. The affidavit setting out the 
jurisdictional facts required for an action for divorce, C. S., 1661, is 
not required, however, for an action to annul a marriage upon statutory 
grounds. Taylor  v. White, 160 N. C., 38, 75 S. E., 941. The Superior 
Court has jurisdiction of an action to annul a marriage contracted in 
this State, notwithstanding the fact that the plaintiff thcrein is not a 
resident of this State at the date on which the action was begun. I t  must, 
therefore, be held that the Superior Court of Camden County had juris- 
diction of this action, although it appears upon the face of the com- 
plaint, and exhibits attached thereto, that plaintiff, I r i s  C. Land, is not 
a resident of the State of h'orth Carolina, and that the action was begun 
within less than six months after the marriage had been solemnized. 
d marriage void ab initio is a nullity from its inception; neither the 

parties thereto, nor other persons, whose social status or whose property 
rights are, or may be dependent upon its validity, acquire any rights, 
social or otherwise, by reason of such marriage. A void marriage im- 
poses no duties or obligations upon eithcr of the parties thereto, with 
respect to each other, or with respect to others. The courts are, t h ~ r e -  
fore, loath to declare a marriage duly solemnized in accordance with 
statutory requirements, and therefore-valid, at  least prima facie, null 
and void, because the parties thereto, or either of them, were not ex- 
pressly authorized by statute to marry, at the time the marriage was 
solemnized, but could have lawfully married at a subsequent (late. I t  
has therefore been held by this Court, to avoid the consequences of 
declaring a marriage void ab initio, that even where the statute declares 
a marriage void, because one of the parties thereto was under the age 
at  which he or she might lawfully marry, the word "void," used in the 
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statute, will be construed to mean "voidable," thus rendering the mar- 
riage valid until i t  has been declared void by a court of competent juris- 
diction in an  action directly attacking the validity cf the marriage. 
Watfers a. Wattem, 168 N.  C., 411, 84 S. E., 703. I t  has been held by 
this Court that a marriage which is not void, ab initio, but merely 
voidable, because one of the parties thereto was a t  its date under the 
age at  which he or she might lawfully marry, may be ratified by the 
subsequent conduct of the parties i n  recognition of the marriage. S. v. 
Parker, 106 N.  C., 711, 11 S. E., 517; Koonce v. Wallace, 52 N.  C., 194. 
Whether or not an action to annul a marriage, voidable because one of 
the parties thereto xvas under the age at  which he or shcm might lawfully 
marry, can be maintained prior to the date on which suzh party arrives 
at  such age, does not seem to have been presented to this Court for de- 
cision. I t  has been held, however, that  the marriage of a female under 
the age of fourteen, contracted when the statute provided that  a female 
over fourteen might lawfully marry, mas voidable only, and that such 
marriage was valid, where such female continued to live with her hus- 
band after she had arrived at  the age of fourteen. The contract upon 
~vhich the marriage status rested was thereby ratified. 9 subsequent 
marriage, during the life of the husband, was held b gamous. S. v. 
Parker, supra. The wife, who was undw the age of fourteen a t  the 
date of her marriage, but who lived with her husband, after she arrived 
at  such age, until his death, was held to be entitled to letters of adminis- 
tration upon his estate. Koonce 11. ll'allace, supra. 

By virtue of the provisions of C. S., 2494, prior to its amendment by 
chapter 7 5 ,  Public Laws 1923, an  unmarried female orer the age of four- 
teen years, might lawfully marry,  i n  this State. I f  she was under the 
age of fourteen, a t  the date of her marriage, the marriage was not void ; 
i t  was, a t  most. voidable. The effect of the amendment to said statute 
was to raise the age a t  which an  unmarried female may lawfully marry 
from fourteen to sixteen, but it is expressly provided therein that she 
may marry, although under sixteen, if over fourteen years of age, pro- 
vided a special license as therein rcyuircd is procured. I t  has, howevcr, 
been uniformly held by this Court that a marriagc, without a license as 
required by statute, is valid. Wooley 1.. Rrufon, 184 27. C., 438, 114 
S. E., 628; Xaggett c. Roberts, 112 IT. C., 71, 16 S. E., 919. I t  must, 
therefore, be held that notwithstanding the provisions of chapter 7 5 ,  
Public Laws 1923, amending C. S., 2494, the marriage 0.' an  unmarried 
female orer fourteen years of age, although solemnized without a valid 
special license as required by said chapter, i s  valid. Such marriage can- 
not be declared voidable, and certainly not void, and therefore a nullity, 
solely because such female was under the age of sixteen, at  the date of 
the marriage. There is no provision of C. S., 2494, expressly declaring 
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the marriage of a female under the age of sixteen, void or even voidable. 
I t  cannot be held that there is an implied declaration to that  effect, 
C. S., 2495, by which i t  is declared that  a marriage between a female 
person under fourteen years of age and any male is void, has not been 
amended. This  statute is still in full force and effect. I t  must be con- 
strued i n  connection with C. s., 2494, as amended. 

There was no error in holding that  the facts stated in  the compIaint, 
and admitted by the demurrer, are not sufficient to constitute a cause 
of action for the annulment of the marriage of the plaintiff, I r i s  C. 
Land, and the defendant, Alvah Floyd Stack, on the ground that  the 
plaintiff, I r i s  C. Land, a t  the date of the marriage, was under the age 
of sixteen years. She was o w r  fourteen years of age. The  fact that  the 
license for said marriage was not in compliance with the statute does not 
affect its validity. 
-1 register of deeds who has issued a license for a marriage, which is 

for any reason prohibited by statute, cannot maintain an  action to have 
tho marriage, which has been duly solemnized on the fa i th  of such 
license, declared null and void. Nor can a parent maintain such action. 
At most, the register of deeds might maintain an  action to have the 
license revoked and canceled, prior to the solemnization of the marriage 
in accordance with statutory requirements. 

There was no error in dismissing the action. The judgment is  
Affirmed. 

CLARKSOK, J., dissenting : C. S., 2494, reads as follows : '(A11 unmar- 
ried male persons of sixteen years, o r  upwards, of age, and all unmarried 
females of fourteen years, or upwards, of age, may lawfully marry, 
except as  hereinafter forbidden." 

C. S., 2495: "A11 marriages between a white person and a Negro or 
Indian,  or between a white person and person of Negro or Indian 
descent to the third generation, inclusive, or between a Cherokee Indian  
of Robeson County and a Kegro, or  between a Cherokee Indian  of 
Robeson County and a person of Negro descent to the third generation, 
inclusive, or between any two persons nearer of kin than first cousins, 
or between a male person under sixteen years of age and any female, or 
between a female person under fourteen years of age and any male, or 
between persons either of whom has a husband or wife living a t  the 
time of such marriage, or  between persons either of whom is a t  the time 
physically impotent, or is incapable of contracting from want of will or 
understanding, shall be void: Provided, double first cousins may not 
marry;  and provided further, that  no marriage followed by cohabitation 
and the birth of issue shall be declared void after the death of either of 
the parties for any of the causes stated in this section, except for that  one 
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of the parties was a white person and the other a Negro or Indian, or of 
Negro or Indian descent to the third generation, i~iclusive, and for 
bigamy." 

C. S., 2496. "When the degree of kinship is estimated with a view to 
ascertain the right of kinspeople to marry, the half-blood shall be 
counted as the whole-blood: Provided, that nothing herein contained 
shall be so construed as to invalidate any marriage heretofore contracted 
in case where by counting the half-blood as the whole-l~lood the persons 
contracting such marriage would be nearer of kin than first cousins; 
but in every such case the kinship shall be ascertained by counting rela- 
tions of the half-blood as being only half so near kin as those of the 
same degree of the whole-blood." 

C. S., 2497: "Persons, both or one of whom were formerly slaves, who 
have complied with the provisions of section five, chapter forty, of the 
acts of the General Assembly, ratified March tenth, one thousand eight 
hundred and sixty-six, shall be deemed to have been lawfully married." 

The above statutes were in force in  this State for many years. The 
General Assembly of North Carolina, chapter 75, Public Laws 1923, 
changed the existing law and passed the following act: 

"An act to prevent the marriage of females under sixteen years of 
age, except by consent of parents or persons standing in  relation of a 
parent and upon special license. 

"The General Assembly of Norfh Carolina do enact: 
('SECTION 1. That the word 'fourteen7 in  line two of section two thou- 

sand four hundred and ninety-four of the Consolidated Statutes be 
stricken out and the word 'sixteen' be inserted in lieu thereof; and that 
at the end of said section there be added the words: 'Provided, that 
females over fourteen years of age and under sixteen years of age may 
marry under a special license to be issued by the register of deeds, which 
said special license shall only be issued after there shal' have been filed 
with the register of deeds a written consent to such marriage, signed by 
one of the parents of the female or signed by that person standing in 
loco parenfis to such female, and the fact of the filing of such written 
consent shall be set out in  said special license." 

C. S., 4209, reads as follows : "If any person shall unlr~wfully carnally 
know or abuse any female child over twelve and undel, fourteen years 
old, who has never before had sexual intercourse with any person, he 
shall be guilty of a felony and shall be fined and imprisoned in the 
State's prison, in  the discretion of the court." 

At the same session of the Legislature this statute, which had been in 
force for many years, was changed i s  follows: Chapter 140, Public 
Laws 1923 : 

"An act to amend section 4209 of the Consolidated Stltutes. 
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"The General Assembly of North  Carolina do enact: 
SECTION 1. Tha t  section four thousand two hundred and nine of the 

Consolidated Statutes be and the same is hereby amended so as here- 
after to read as follows : 

" 'If any male person shall carnally know or abuse any female child, 
over twelve and under sixteen years of age, who has never before had 
sexual intercourse with any person, he shall be guilty of a felony and 
shall be fined or imprisoned in  the discretion of the court; arid any 
female person who shall carnally know any male child under the age of 
sixteen years shall be guilty of a misdemeanor and shall be fined or 
imprisoned in  the discretion of the court: Provided, that if the offenders 
shall be married or shall thereafter marry, such marriage shall be a bar 
to further prosecution.' 

"SEC. 2. That  all persons charged with a violation of this act under 
the age of sixteen years shall be subject to the jurisdiction of the juvenile 
court and such other courts as may hereafter exercise such jurisdiction, 
and shall be classed as delinquents and not as felons: ~ r h i d e d ,  that 
where the offenders agree to marry, the consent of the parent shall not 
be necessary: Provided further, that  any male person convicted of the 
violation of this act, who is under eighteen (18) years of age, shall be 
guilty of a misdemeanor only." 

The General Assembly of 1923, to protect the chastity and purity of 
the young, thoughtless female child from the insinuating arts  of the 
seducer, the age of consent was raised from 14 to 16, and at  the same 
session of the General Assembly the above statute was passed to prevent 
hasty marriages. I t  is a matter of common knowledge that the good 
women had battled before the General Assembly for long years to hare  
the "age of consent" raised from 14 to 16 years. 

Tho caption, or title, of the above act now being considered, is "An 
act to pavent the marriage of femalm under sixteen years of age except 
by consent of parents," etc., and this consent must be in writing. 

I t  is admitted on the record that  this consent was never given by the 
parent-the mother in this case. The license, i t  is admitted, was pro- 
cured by false and fraudulent representations on the part of defendant, 
as follows: "The defendant, d lvah  Floyd Slack, on 9 December, 1927, 
induced the said infant. I r i s  C. Land. to leare the home of her mother 
and accompany him, together with one Ruth  Sumners, to the office of 
the said S. B. Seymour, register of deeds at  Camden Courthouse, Cam- 
den County, where the said defendant and said Ruth  Sumners, a woman 
23 years of age, applied to the said register of deeds for marriage license, 
where and when the defendant, with trickery, wilfully, fraudulently and 
unlawfully procured the said Ruth  Sumners to assume the name of the 
infant, I r i s  C. Land, and that by such deceptive methods surrep- 
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titiously, fraudulently, knowingly, intentionally and unlawfully pro- 
cured the issue of a marriage license to the defendant and the said 
infant, I r i s  C. Land, at  that  time being only fifteen ,years of age and 
being very small of size, who was present in some par t  of the office at  
the time of the issuance of said license, but took no part  i n  the applica- 
tion for  said license, which license was issued without any consent or 
permission from the parents or those who stood in  loco jkrentis to the 
said I r i s  C. Land, and that no such consent or ~e rmiss ion  was written 
or authorized to be written on the face of the license as provided by law 
in  making such marriage valid, of parties between the ages of fourteen 
and sixteen. . . . The said Ruth  Sumners representing to the said 
register of deeds. that  her name was I r i s  C.  and: and t h a t  she was the " 
party entering into marriage with the defendant, and the defendant and 
the said I r i s  C. Land, accompanied by the said Ru th  Sumners, took said 
license to a minister in Camden County, where and when a marriage 
ceremony was verformed." 

The mother immediately when the marriage was discovered rescued - 
her female child and brings this action to nullify the marriage. The 
question is not presented on the record of the female child living with 
defendant after she becomes 16  years of age and ratifying the transaction, 
but the mother, who had the right to give or refuse written consent as 
next of friend, brings this action to nullify the unlawful marriage 
before she becomes 16 years of age. The written consent of the parent 
was a condition precedent to a lawful marriage and this was never given. 

The intent of the act of 1923 should be the polar star  to guide, and 
construing this act with the prior acts in paA matevia, I think this 
action can be maintained. To  my mind if this action cannot be main- 
tained, the useful purpose of the act of 1923 is practically destroyed. 
I think there was error in dismissing the a( : t '  lon. 

WACHOVIA BAKK AND TRUST COMPANY, ADMINISTRATOR OF W. R. 
RfANN, v. KASH COUSTT A N D  J. T. TAYLOR, TRI:ASURER OF NASH 
COUNTY. 

(Filed 6 March, 1929.) 

1. Taxation-Liability of Persons and Property-Propert y Exempt-State 
Bonds-Power to Exempt. 

A statutory esemption from tasation of bonds authorized by statute and 
issued by the State is a valid exercise of legislative autiority. 

2. Same--Government Bonds. 
The Cnited States Government may issue its nontaxable bonds in pur- 

suance of its governmental functions, and on the principle that agencies 
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of the Federal Government a re  not subject to taxation by the State they 
a re  not subject to taxation, and it  is not necessary that  Congress in issu- 
irig such bonds secure this immunity by an express declaration to that 
effect, and this result is not in violation of the provision of the State 
Constitution requiring that  all moneys, credits, investments in bonds be 
taxed by a uniform rule. 

3. Sam-Exchange of Securities to Avoid Taxation. 
The statute which makes i t  a misdemeanor punishable by fine or im- 

prisonment for "any person to evade the payment of taxes by surrender- 
ing or exchanging certificates of deposit in any bank of this State or else- 
where for nontaxpaying securities" does not apply to the purchase before 
the tax listing date of nontaxable United States or State bonds by funds 
subject to tasation, and thereafter selling the bonds and redepositing the 
amount, when the transaction is made in good faith and the bonds a re  
bought and sold on the open market and the title thereto passes abso- 
lutely in both transactions, and the purchaser of the bonds may not be 
taxed on the purchase price. 

4. Same. 
The purchasing of nontaxable government bonds before the date for the 

listing of property for taxation, and the later selling of the bonds, does 
not withdraw the money used in the original purchase from taxation, 
since the purchase price is subject to tasation. 

c ~ ~ ~ ~ ~ ~ ~ ,  J., concurring, STACY, C. J., concurring in concurring opinion. 

APPEAL by defendants f r o m  Barnhill, J., a t  October Special Term,  
1928, of NASH. Affirmed. 

Act ion t o  recorer sums of money pa id  by  plaintiff, under  protest, 
upon  demand of defendant, N a s h  County, i n  discharge of taxes illegally 
assessed by  said defendant against plaintiff's intestate. 

Upon  plaintiff's motion f o r  judgment  on the  pleadings, judgment was 
rendered a s  follows : 

"This cause comes on  f o r  hear ing  a t  th i s  the  October, 1928, Special  
T e r m  of the  Super ior  Cour t  of N a s h  County, w i t h  M. V. Barnhill ,  
judgo presiding, upon  motion of plaintiff f o r  judgment  on the  pleadings. 

F r o m  the  admissions i n  the  pleadings a n d  those made  i n  open court  
by  counsel f o r  plaintiff a n d  defendants, t h e  court  finds the  following 
facts :  

1. T h a t  on 27 April,  1925, plaintiff purchased, on  t h e  open market ,  
$55,000 worth of United S ta tes  Government T a x  E x e m p t  Bonds, paying 
f o r  said bonds wi th  a check against  h i s  account i n  t h e  P lan te rs  National  
B a n k  of Rocky Mount .  

2. T h a t  on  5 May,  1925, plaintiff sold said bonds, on the  open market ,  
a n d  a t  a different price f r o m  t h a t  a t  which they were purchased, a n d  
deposited t h e  proceeds of such sale to  t h e  credit of his  account i n  the  
P l a n t e r s  Nat iona l  B a n k  of Rocky Mount .  

45---I96 
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3. That on 26 April, 1926, plaintiff purchased, on the open market, 
$39,500 worth of United States Government Tax Extlmpt Bonds, pay- 
ing for said bonds with a check against his accouni in the Planters 
National Bank of Rocky Mount. 

4. That on 8 May, 1926, plaintiff sold said bonds, on the open market, 
and at  a different price from that at  which they were purchased, and 
deposited the proceeds of such sale to the credit of his account in the 
Planters National Bank of Rocky Mount. 

5. That both of these transactions were bona fide, plaintiff actually 
becoming the owner and in possession of said bonds and had them in his 
possession on 1 May, 1925, and 1 May, 1926, respectively. That the 
money representing the purchase prices of said bonds did not belong to 
nor mas it in the possession of plaintiff an 1 May, 1925, and 1 May, 
1926. 

6. That plaintiff purchased said bonds in 1925 a l d  1926, for the 
purpose of escaping taxation on said $55,000 and 3aid $39,500, re- 
spectively. 

7. That the defendants demanded that plaintiff pay tax on said sums 
and, in compliance with said demand, plaintiff did, on 26 November, 
1927, pay such tax, aggregating $2,543; but that scid tax was paid 
under protest, in compliance with statute, and demand was duly made, 
in compliance with statute, that it be refunded. That this action was 
duly commenced to recover said sum. 

The court being of the opinion that the above transactions do not 
constitute an exchange of certificates of deposit in a bank in this State 
for nontaxpaying securities, and do not constitute a surrender of taxable 
property for nontaxable property, which securities or nontaxable prop- 
erty was given up or surrendered after thv date of listing property and 
said security or taxable property received back: 

I t  is, therefore, ordered and adjudged that plaintiff recover of de- 
fendants the sum of $2,543, with interest thereon from 26 November, 
1927, till paid, the costs of this action to be taxed by the clerk against 
the defendants.'' 

Defendants excepted to the foregoing judgment and appealed there- 
from to the Supremk Court. 

SpmLll & Spruill f o ~  p l a i n t i f .  
J .  P. B u n n  and  Cooley & B o n e  for defendants.  

CONNOR, J. Both the Government of the United Sts.tes and the Gov- 
ernment of the State of North Carolina have adoptec the policy with 
reference to their financial operations which is gene]-ally pursued by 
other governments. When in need of money for goverr mental pnrposes, 
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which i t  is not deemed wise to undertake to raise by current taxation, 
they issue and sell their interest-bearing bonds. Purchasers and holders 
of these bonds rely for their security upon the good faith and unim- 
paired credit of the government whose bonds they buy and hold as 
investments. These bonds usually yield a less income than that derived 
from other investments of unquestioned security. They are usually, by 
express statutory provision, exempt from taxation in  the hands of pur- 
chasers and holders. The difference in  income from government bonds 
and from other investments of unquestioned security is measured to some 
extent by the amount of the tax or taxes levied or assessed by the govern- 
ment on investments other than these bonds. Investors are thereby 
induced to buy government bonds notwithstanding the fact that they 
bear interest at a less rate than other sound investments. These in- 
vestors rely upon the integrity of the statutory provisions exempting 
such bonds from taxation. Good faith to purchasers and holders of 
such bonds demands that the integrity of these statutory provisions, 
when they are clearly expressed and free from doubt, shall not be im- 
paired by administrative or judicial construction. The credit of govern- 
ments issuing nontaxable bonds is enhanced by their free and unrestricted 
marketability. A policy which would restrict the marketability of non- 
taxable government bonds, after they have been sold arid while they are 
in the hands of holders, would be in violation of good faith on the part 
of the government which has issued and sold said bonds and would 
necessarily tend to impair the credit of such government. Owners of 
property and of other investments which are by law subject to taxation 
u-ould not be benefited by such a policy. I t  would result ultimately in 
an increase of their tax burden. They would be the chief sufferers from 
a policy which would be regarded as in violation of good faith and 
which would necessarily result in the impairment of the credit of their 
government. 

I t  has been uniformly held by this Court that statutory provisions 
exempting bonds, issued and sold by the State of North Carolina under 
legislative authority, from taxation by the State or its taxing subdi- 
visions, are valid, notwithstanding the provision in the Constitution 
which requires that all moneys, credits, investments in bonds, stocks, 
joint-stock companies or otherwise, shall be taxed by uniform rule. 
Holders of such bonds may avail themselves of such exemption. In  
Pullen v. Corporation Commission, 1 3 2  N. C., 548, 68 S. E., 155, it is 
said that the uniform and well-settled policy of this State, certainly 
since 1852, has been to exempt its own bonds and certificates of debts 
from taxation. The power of the General llssembly to declare that 
bonds issued by its authority shall be exempt from taxation by the State, 
has never been doubted or called in question. I n  the opinion written 
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for the Court, sustaining the validity of a statutory provision exempting 
certain bonds of the State from taxation, Manning, J., said: 

"The State and its taxpayers are not without compensating advantage 
for this exemption from taxation conferred upon the bonds issued by 
the State, because it is thereby enabled to sell its bonds, bearing interest 
at only four per cent, not only at their par value, but at a premium, and 
thus, if residents and citizens of the State--those liablrb to pay it tribute 
in taxes-own the bonds of the State, what the State and its taxing sub- 
divisions, created by it, may lose in revenue by permitting the bonds to 
be taxed, is saved by the State and its taxpayers in having to pay a 
much reduced rate of interest on the bonds." 

With respect to the liability of holders of bonds issued by the United 
States under the authority of Congress, to taxation on such bonds by a 
State, i t  is said to be well settled that bonds, treasury notes and other 
obligations of the United States are exempt from all taxation by or 
under State authority. Such bonds are means by vhich the United 
States performs its governmental functioris and, on the principle that 
agencies of the Federal Gorernment are not subject to taxation by a 
State, are exempt from State taxation. I t  is, therefore, not necessary 
for Congress to secure this immunity by a declaration in terms, as such 
declaration does not operate to withdraw from the States any power or 
right previously possessed by them. 26 R. C. L., p. 100, sec. 76. 

I t  is not contended by the defendants in the instani case that plain- 
tiff's intestate was liable for the taxes assessed againlit him by reason 
of his ownership on the first of May, 1925 and 1926, of the United 
States tax-exempt bonds, purchased by him in good fsith, in the open 
market, prior to said dates. Defendants contend that he was liable for 
said taxes for that his transactions with reference to said bonds as found 
by the court, were in violation of a statute of this State and were a 
fraud upon the defendant, Nash County. Xeither of these contentions 
can be sustained. 

The statute relied upon by defendants is as follo~rs:  "Any person 
who, to evade the payment of taxes, surrenders or exchanges certificates 
of deposit in any bank in this State or elsewhere for nontaxpaying secu- 
rities or surrenders any taxable property for nontaxable property, and, 
after the date of listing property has passed, takes said certificates or 
other taxable property back, and gives up said nontaxpaying securities 
or property, shall be guilty of a misdemeanor and upon conviction shall 
be fined not less than $50 nor more than $200 or imprisoned not less 
than one month nor more than six months, or both.'' Section 54, 
chapter 102, Public Laws 1925; section 53, chapter 71, Public Laws 
1927. 
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Upon the facts found by the judge of the Superior Court, to which 
there was no exception, the transactions of plaintiff's intestate with 
reference to the bonds mas not a violation of the statute. They mere in 
good faith and resulted in said intestate acquiring the title, both legal 
and equitable, to said bonds, which he held 011 the day fixed by statute 
for listing property subject to taxation. As he did not own on said day 
a deposit in the bank to his credit, he could not be held liable for the 
tax assessed against him by the defendant, Nash County. The statute 
does not undertake to make a transaction which by its provisions is a 
misdemeanor, void; on the contrary the validity of the transaction, in 
so far as it affects the title to property, both taxable and nontaxable, 
involved therein, is assumed. I t  is only when the purpose of the trans- 
action, to wit, an evasion of taxation, is accomplished, that the transac- 
tion is made by statute a misdemeanor. The statute cannot be justly 
construed as attempting to make a transaction within its provisions 
void. The only penalty prescribed by the statute for its violation is a 
fine or imprisonment, or both. 

Nor can i t  be held that the transactions of plaintiff's intestate with 
reference to said bonds were a fraud upon the defendant, Nash County. 
The countv has lost no taxes to which it was entitled under the law as a 
result of said transactions. The mere change in  ownership of the tax- 
able and of the nontaxable property did not relieve the owner of the 
taxable property on the first day of May from liability for taxes; nor 
could i t impose such liability upon the bwner on said day of the non- 
taxable property. Plaintiff's intestate was not forbidden by statute or 
by any just principle of law from purchasing in  good faith prior to the 
date on which he was required to list his property for taxes, nontaxable - - .  

property and paying therefor by his check on a bank deposit which 
would have been liable to taxation had he owned the deposit on the tax- 
listing day, to wit, the first day of May, thereafter. We find no error 
in the judgment. I t  is 

Affirmed. 

CLARKSOK, J., concurring: I concur in the result on the peculiar facts 
appearing of record and the language of the statute under which lia- 
bility for tax is asserted. S. v. R. R., 145 N. C., at  p. 539 et seq.; S. v. 
R. R., 168 N. C., 103; Trust Co. c. Burke, 189 N. C., 69; ATo7and Co. v. 
Trmstees, 190 N. C., 250. 

I am authorized to say that the Chief Justice concurs in the result 
upon the same grounds stated herein. 
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STATE v. J O H N  GOODING. 

(Filed 6 March, 1929.) 

1. Assault Upon a Female-Evidence-Weight and Suflqciency. 
Upon the issue of whether the defendant committed an assault upon a 

female, her testimony that she was suddenly caught from behind by her 
arms by the defendant and that she freed herself by her violent exertions 
and that the defendant explained that he wanted to know how her arms 
felt, is sufficient to take the case to the jury. 

2. Appeal and Emo-ecord-Matters Not Set Out in Record Deemed 
Without Error. 

On appeal the charge of the trial court is presumed to be correct when 
it is not set out in the record. 

3. Trial-Reception of EvidencoRIotions to Strike Out. 
Where exception is taken to a question asked a witnt!ss and the answer 

of the witness is not responsive, a motion to strike out the answer should 
be made, and where this is not done the esception will not be considered 
on appeal. 

4. Trial-Instrmctions-Requests for Instructions. 
I f  a party desires that an unresponsive answer not be, considered by the 

jury he should request an instruction to that effect. 

APPEAL by defendant from Kunn, J., and a jury, a t  September Term, 
1928, of JONES. NO error. 

T h e  defendant was indicted for an assault and battery on one Callie 
Lee Hill,  a female. There was a verdict of guilty rendered by the jury, 
and the defendant was sentenced to be confined in  the common jail for 
eighteen months and assigned to work the roads of Lenoir County. 

Punishment prescribed in C. S., 4215. 
The  defendant made the exceptions and assignment3 of error which 

will be considered in the opinion, and appealed to the Supreme Court. 

dttomey-General Bmcmmitt and Assisfant Attorney-General Xash for 
the State. 

Shaw & Jones for defendant. 

PER CURIAM. The defendant a t  the close of the State's evidence and 
a t  the close of all the evidence made a motion for judgment of nonsuit. 
C. S., 4643. This motion cannot be sustained. 

The  prosecutrix testified "that she was the wife of Tom Hi l l ;  that  she 
~ ~ e n t  into the store of the defendant, J o h n  Gooding, to get some kero- 
sene; tha t  the wife and an  18-year-old daughter were in  the kitchen, 
where she had gone and that  she had her little child with her. This 
mas all i n  the day time. That  the defendant came in, and the first time 
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she knew he was there he grabbed her by the arms from the back and 
held her so tight she had to use all her strength to release herself; that 
the defendant stated when she had released herself that he just wanted 
to see how her arms felt." 

The charge is not set out in the record; the presumption is that the 
court below correctly instructed the jury the law as to what constituted 
assault and battery and applied the law to the facts. 

Any unlawful beating or other wrongful physical violence or con- 
straint inflicted on a human being without his or her consent is a bat- 
tery. The evidence was sufficient to be submitted to the jury-the pro- 
bative force was for them. 

The following question was asked the prosecuting witness, to which 
exception and assignment of error was duly made: "Q. Had he been to 
your house before? Answer: I have heard him say that he could hug 
and kiss any of the white women in the community, and that he did hug 
and kiss all of the other white women in the comrn~nitv. '~ 

We could not say that the question was objectionable, but the answer 
seems not to be responsi~-e to the question. I t  is well settled in this juris- 
diction that defendant's objection should have been accompanied by a 
motion to strike the objectionable statement from the record if he deemed 
it incompetent and prejudicial. I f  he desired to do so, he should have 
requested an instruction to the effect that the jury should not consider 
it as evidence. h t t r e l l  v. Hardin, 193 K. C., at p. 269. I n  the record 
we find 

No error. 

CARAH E. LASSITER v. J. H. ADAMS, ADMINISTRATOR OF A. G. 
ADAMS ET AL. 

(Filed 6 March, 1929.) 

1. Municipal Corporrdtions--Officers, Agents and Employee-Personal 
Liability of Officers. 

Public road officials of a township may not be held personally liable for 
their official acts in the absence of allegations that the acts were done 
maliciously or corruptly. 

2. Pleadings-Demurre-When Demurrer May Be Pleaded. 
Objections to the suEciency of the complaint to state a cause of action 

may be taken at  any time in the orderly progress of the trial, or in the 
Supreme Court, or the Court may ex m r o  motu take notice of the insuf- 
ficiency. 

APPEAL by plaintiff from Dunie7s, J., at September Term, 1928, of 
JOHNSTON. Affirmed. 
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A. M .  A70ble for plaintiff. 
James D. Parker for defendants. 

PER CURIAM. I t  is admitted in the answer and set out in the judg- 
ment that the defendants at  the time of the alleged tre3pass were acting 
in  their capacity as road commissioners of Bentonville Township. There 
is no allegation that they acted maliciously or corruptly. Hipp v. Fer- 
rall, 169 N.  C., 551; S. c., 173 X. C., 167. The judgment contains the 
further recital that the action was instituted against puhlic road officials; 
that more than six months intervened between the cl~mpletion of the 
road and the commencement of the action; that the plaintiff knew 
within two months of the completion of the road that it had been laid 
out and opened, and that it has been accepted and is now used by the 
county authorities. C. S., 3667. On motion of the defendants the court 
dismissed the action. The judgment is affirmed. An cbjection that the 
complaint does not state a cause of action may be taken advantage of at  
any time. I n  such case the defendant may demur w e  tenus or the 
Supreme Court of its own motion may take notice of the insufficiency. 
Johnson v. Finch, 93 N.  C., 205; Garrison v. Wil l i am  150 N.  C., 674; 
M c D m l d  v. MacArthur, 154 N.  C., 122. 

Affirmed. 

N. \Ir. HARDISOS v. JOHN JOSES AXD HIS WIFE, CHARITY JONES. 

(Filed 6 March, 1929.) 

1. Trial-Instruction--Objections and Exceptions. 
Alleged error of the court in stating the contentions of a party must 

aptly be called to the attention of the judge with request for correction in  
order to be considered on appeal. 

2. Bills and Notes--Action-Burden of Proof. 
Where the execution of the note in suit is not admizted by defendant 

the burden of proof is on the plaintiff to show it. 
3. Appeal and Error - Review - Discretion of Court - Setting Aside 

Verdict. 
A motion to set aside a verdict of the jury as being against the weight 

of the evidence is addressed to the sound discretion of the trial court, and 
is not reviewable on appeal. 

APPEAL by plaintiff from Xunn, J., at Fall Term, 1E28, of PAMLICO. 
No error. 

Action for judgment on notes and for foreclosure of mortgage secur- 
ing same. Plaintiff alleged that both the notes and the mortgage were 
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executed by defendants. Defendant, Charity Jones, denies that she 
executed either the notes or the mortgage. She is the owner of the land 
described in the mortgage. 

The first issue submitted to the jury was answered as follows: 
"Did the defendant, Charity Jones, execute the notes and mortgages 

as alleged in the complaint? Answer : No." 
The other issues, under the instructions of the court, were not an- 

swered by the jury. 
From judgment on the verdict plaintiff appealed to the Supreme 

Court. 

Whitehurst d? Bardin and 2. V .  R'azuls for plaintiff. 
F. C. B & s o m  and Ward d? Ward fm defendant. 

PER CURIAM. Plaintiff's assignments of error on his appeal to this 
Court cannot be sustained. They are based: 

(1) Upon an exception to the overruling of plaintiff's objection to a 
question addressed to a witness for defendant with respect to his knowl- 
edge of the general reputation of plaintiff. Plaintiff had testified as a 
witness on his own behalf. The witness replied that he did not know 
the general reputation of plaintiff. 

(2)  Upon an exception to a statement by the court in the charge to 
the jury of defendants' contention as to what a witness had testified to 
with respect to plaintiff's general reputation. The error, if any, was 
not called to the attention of the court, in  apt time, with a request that 
the error be corrected. 8. v. Geurukus, 195 N. C., 642, 143 S. E., 208. 

( 3 )  Upon an exception to an instruction of the court to the jury with 
respect to the burden of proof upon the first issue. The jury was prop- 
erly instructed that the burden of proof upon this issue was on plain- 
tiff. Defendant denied the execution of the notes and of the mortgage 
set out in the complaint. She did not admit their execution, and rely 
upon fraud or other defenses to plaintiff's recovery in this action. 

There was no motion for judgment as of nonsuit, under C. S., 567. 
Plaintiff moved the court to set the verdict aside, for that same was 
against the weight of the evidence. This motion was addressed to the 
discretion of the trial court. I t s  refusal is not reviewable by this Court. 
Wood v. R. R., 131 N. C., 48, 42 S. E., 462. The judgment must be 
affirmed. We find 

No error. 
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STATE v. WILLIAM LEE. 

(Filed 13 March, 1929.) 

1. Trial-Instructions--Requests for Instructions--Duty of Trial C a r t  
to Qrant. 

A request for instructions correctly embodying the l t iw of the case aris- 
ing from the evidence and material to the case must be substantially 
given by the court, and its refusal will constitute reversible error. 

8. Criminal Law-Capacity to Commit and Responsibility for Crime-- 
Mentality-Intoxicat Liquo-Disease. 

A person who from long continued use of alcoholic drinks and the long 
course of a disease affecting his mind is i~lcapable of k:nowing the nature 
of his act in committing a murder o r  whether it was wrongful or not, as 
distinguished from the immediate effects of drink, will .not be held in law 
guilty of the criminal offense of murder charged in the bill of indictment. 

3. Appeal and Errox--Record-Record Conclusive on Appeal. 
The record of the case on appeal containing discrepancies will be taken 

by the Court as therein appearing. 

APPEAL by defendant from Grady, J., at October Term, 1928, of 
DUPMN. 

Criminal prosecution tried upon an indictment in  which i t  is charged 
that the prisoner, William Lee, did on 15 September, 1928, unlawfully, 
wilfully and feloniously, of his malice aforethought, kill and murder 
one Ollin Maynard, contrary to the statute in such cases made and pro- 
vided and against the peace and dignity of the State. 

The evidence on behalf of the State, as recited by the judge in his 
charge, tends to show that the prisoner and the deceased had engaged in 
an exchange of words, on the day in question, which cac.sed the prisoner 
to go to his home, get his gun, return to the home of the deceased, and 
shoot the latter while he was sitting in a chair. near a tt.ble. either read- 

.2 

ing or nodding, inflicting immediately mortal wounds. 
From the evidence in the record i t  appears that Ollin Maynard, a 

colored man, was killed with a shot gun 15 September, 1928; that the 
prisoner was seen with a shot gun near the scene of the killing, immedi- 
ately after the shooting, and that some time thereafter he asked to be 
taken to jail, stating that "me and a man got in a argument and I shot 
him. H e  was arguing with me and had a pistol in  hiss hand and was 
coming towards me." 

The prisoner testified that he had been suffering from syphilis for 
about eight years; that he had been drinking heavily for two- years or 
longer, ;nd that he had drunk more than a pint of liquor that morning. 
"I don't remember about going to Ollin's, o r  what happened, and the 
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only thing I remember was that Clenny Newkirk gave me a shell (with 
which to kill his dog). The next thing I knew about i t  was that 
evening." 

There was other evidence tending to show that "when the prisoner 
was not drunk, he was hunting something to drink. H e  complained of a 
pain in  his head and said i t  took whiskey to relieve it. H e  did not 
have sense enough to do much work." 

Dr. Linville, expert on mental diseases, testified: "I have examined 
William Lee, and find that he is suffering with syphilis in its last stage. 
The disease can have almost any effect upon the body and mind. I have 
found that he has blood pressure of 190, and it should be 140, and all of 
the glands of his body i r e  infected, and one has opened up and rup- 
tured. I n  talking to him he at times will talk to you pretty straight, 
and at  other times you don't seem to get anything out of him. He  will 
tell you one thing one minute and another thing another minute. He  is 
twisted in  his judgment. H e  is not what you would call crazy, but he 
has never been very bright, and he has the appearance of one you would 
judge to have been weak. I n  my opinion, I do not think that he had 
sufficient (mental) capacity (at  the time of the killing) to plan and 
deliberate. The disease he has been suffering with would cause pains 
in the head." 

Dr. Straughan, after qualifying as an expert, testified: "He (defend- 
ant) has syphilis in  the third or last stage. One having syphilis of the 
brain, as he does, oftentimes is delirious and goes off in a trance or have 
complete loss of memory. They may have i t  at  any time during the 
course of the disease. Mv examination of him shows that he has had 
the disease over a period of years. I could not say definitely how many, 
but several years. I n  my opinion he did not have sufficient mental 
capacity to plan and deliberate (at  the time of the killing), a fixed 
design." 

I n  apt time the prisoner requested the court, among other things, to 
instruct the jury as follows : 

"The jury is instructed that although they might find from the eri- 
dence that the defendant committed the criminal act, in  the manner and 
form as charged in the indictment, still, if the jury believe from the 
eridence that at the time he committed the act he was so affected by long 
and continued use of alcoholic liquors or disease, or both, that he did 
not know the nature of the act, whether i t  was wrongful or not, and did 
not know his relations to others. and that such mental deficiencv was 
induced by antecedent and long continued use of such intoxicating 
drinks or disease, and not tho immediate effects of intoxication, then 
the defendant cannot be held criminally responsible for such act, and 
the jury should find the defendant not guilty." 
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The court declined to give this instruction, and such refusal forms 
the basis of one of the prisoner's exceptive assignments of error. 

Verdict: Guilty of murder in the first degree. 
Sentence: Death by electrocution. 
The prisoner appeals, assigning errors. 

Attorney-G%naal Brummitt and Assistant Attorney-General Nash for 
the State. 

R. D. Johnson and D. L. Carlton f o ~  defendant. 

STACY, C. J., after stating the case: The rule o b t ~ h s  with us that 
when a party duly makes request for a special instruction, correct in 
itself and supported by evidence, the trial court, while not obliged to 
adopt the precise language of the prayer, nevertheless is required to give 
the instruction, in substance at  least, and unless this is done, either in 
direct response to the request or otherwise in some portion of the 
charge, the failure, if properly presented on appeal, will be held for 
reversible error. Parks v. Trust Co., 195 N.  C., 453, 142 S. E., 473; 
Marcom v. R. R., 165 N. C., 259, 81 S. E., 290; I T I ~  v. R. R., 164 
N. C., 6, 80 S. E., 78; Lloyd v. Bowen, 170 N. C., 216, 86 S. E., 797; 
Rencher v. Wynne, 86 N.  C., 269. 

I n  Baker v. R. R., 144 N. C., 36, 56 S. E., 553, Walker, J., delivering 
the opinion of the Court, gives the reason for the rule as follows: "We 
have held repeatedly that if there is a general charge upon the law of 
the case, it cannot be assigned here as error that the court did not in- 
struct the jury as to some particular phase of the case, unless i t  was 
specially requested so to do. Simmons v. Davenport, 1i:O N.  C., 407. I t  
would seem to follow from this rule, and to be inconsis:ent with i t  if we 
should not so hold, that if a special instruction is asked as to a particular 
aspect of the case presented by the evidence, it should be given by the 
court with substantial conformity to the prayer. We have so distinctly 
held recently in  Borne v. Power Co., 141 N.  C., at  p. 58, in which 
Connor, J., speaking for the Court and quoting with approval from 
S. v. Dunlop, 65 N. C., 288, says: 'Where instructionr~ are asked upon 
an assumed state of facts which there is evidence tending to prove, and 
thus questions of law are raised which are pertinent to the case, i t  is 
the duty of the judge to answer the questions so presented and to instruct 
the jury distinctly what the law is, if they shall find the assumed state 
of facts; and so in respect to every state of facts which may be reason- 
ably assumed upon the evidence.' " 

I n  the instant case the prisoner in  apt time preferred the special 
instruction, as above set out, which was taken almost verbatim from an 
instruction given and approved in S.  v. English, 164 N.  C., 498, 80 
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S. E., 72. See, also, S. v. Ross, 193 N. C., 25, 136 S. E., 193, and S. v. 
AZTen, 186 N. C., 302, 119 S. E., 504. I t  would seem that the prisoner 
was entitled to have this instruction given substantially in the form as 
requested. Lloyd v. Bowen, supra. 

The case on appeal, which was not settled by the trial judge, presents 
several discrepancies, but we must take the record as we find it. 

For the error, as indicated, in failing to give the instruction, sub- 
stantially as requested, a new trial must be awarded, and it is so ordered. 

New trial. 

BRENT RHYNE, GUARDIAN OF R. H. RHYNE, V. JEFFERSON STANDARD 
LIFE INSURAXCE COMPAKY. 

(Filed 13 March, 1929.) 

Insurance- Forfeiture of Policy for Breach of Promissory Warranty. 
Covenant, or Condition Subsequent - Nonpayment of Premiums - 
Disability - Notice. 

,4 waiver of the premium on a life insurance policy and the payment to 
the insured of a certain amount of money monthly in case of his perma- 
nent and total disability upon due notice and proof to be given the 
insurer before the time "the next premium on the policy becomes due," 
will not work a forfeiture for failure to give the notice i f  the insured is 
under such disability as to incapacitate him from giving the notice speci- 
fied, and the failure to give the notice is not attributable to any fault 
of his. 

APPEAL by plaintiff from Finley, J., at June Term, 1928, of BURKE. 
Civil action by  lai in tiff, guardian of R. H. Rhyne, an insane person, 

to recover under the permanent disability clauses of two insurance 
policies. 

On 20 February, 1926, the defendant issued to Robert H. Rhyne a 
life insurance policy in the sum of $5,000, and again on 15 December, 
1926, the defendant issued another policy to the said Robert H. Rhyne 
in the sum of $2,500. The first of said policies provides for the "waiver 
of all future premiums and monthly payments for life of $50" in case 
of total and permanent disability, if, after payment of the first and 
before default in the payment of any subsequent premium, "the insured 
shall furnish to the company due proof that he has been wholly and con- 
tinuously disabled by bodily injuries or disease and will be permanently, 
continuously and wholly prevented thereby from pursuing any occupa- 
tion whatsoever for remuneration or profit." The second of said poli- 
cies provides for the "waiver of all future premiums and monthly pay- 
ments for Iife of $25," if, while the policy is in force and before default 
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in the payment of any premium, "the insured shall furnish to the com- 
pany due proof that he has become totally disabled by bodily injuries or 
disease," etc. 

The premiums due on the first policy were paid 11p to 20 March, 
1927, including the 30-day period of grace, and the preraiums due on the 
second policy were paid up to 15 May, 1927. No further premiums 
were   aid on said policies after the respective dates above mentioned, 
and it is the contention of the defendant that both of said policies lapsed 
for nonpayment of premiums on the respective dates a:foresaid. 

On 19 August, 1927, the assured was committed to the State Hospital 
for the Insane at  Morganton, where he still remains. Plaintiff quali- 
fied as his guardian 29 September, 1927. There was evidence from 
which the jury could find that the assured became insane in January or 
February, 1927, during the life of the policies in suit. Plaintiff brings 
this action to recover, for the benefit of the assured, the life annuities 
provided for under the total and permanent disability clauses contained 
in said policies. 

I t  being admitted that proofs of total and permanent disability were 
not furnished to the insurance company prior to 20 March, 1927, or 
15 May, 1927, judgment of nonsuit was entered on motion of the de- 
fendant. 

Plaintiff appeals, assigning errors. 

Avery & Patton, and Spainhour & Mull for plaintiff. 
Brooks, Pavker, Smith & Wharton, S. J .  Ervin and 8. J .  Ervin, Jr., 

for dofendant. 

STACY, C. J., after stating the case: The appeal presents the single 
question as to whether total disability or insanity, ~ h i c h  renders an 
assured incapable of giving notice of injury or disease, required-by the 
terms of an insurance policy, can be said to have been reasonably 
within the minds of the parties at the time of the making of the con- 
tract, in the absence of unequivocal language dealing with such a situa- 
tion. We think not. 

I t  is considered by a majority of the courts that a stipulation in a 
contract of insurance requiring the assured, after suffering injury or 
illness, to perform some act, such as furnishing to the csmpany proof of 
the injury or disability within a specified time, ordinarily does not 
include cases where strict performance is prevented by total incapacity 
of the assured to act in the matter, resulting from no fault of his own, 
and that performance within a reasonable time, either by the assured 
after regaining his senses or by his representative after discovering the 
policy, will suffice. Guy v. U.  S. Casualty Co., 151 N. (?., 465, 66 S. E., 
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437; Annotation : 54 A. L. R., 611 ; Notes: 27 L. R. A. (N. S.), 319; 
18 L. R. A. (N. S.), 109; 14 L. R. A. (N. S.), 503; Ann. Gas., 1914D, 
413; 14 Ann. Gas., 294; 14 R. C. L., 1333. 

I t  may be conceded that the decisions are variant as to whether, under 
any circumstances in a case like the present, liability can survive failure 
to comply with the requirement of notice. The clear weight of author- 
ity, however, seems to be in favor of the plaintiff's position. The 
reasons assigned by the different courts, in support of the majority view, 
are not altogether harmonious, and some perhaps are inconclusive. They 
are all considered in a learned opinion by Nortoni, J., in Roseberry v. 
Association, 142 Mo. App., 552, 121 S. W., 785. But we are content to 
place our decision on the broad ground that, notwithstanding the literal 
meaning of the words used, unless clearly negatived, a stipulation in an 
insurance policy requiring notice, should be read with an exception 
reasonably saving the rights of the assured from forfeiture when, due to 
no fault of his own, he is totally incapacitated from acting in the mat- 
ter. That which cannot fairly be said to have been in the minds of the 
parties, at  the time of the making of the contract, should be held as 
excluded from its terms. ~ o m s t n c ~  v. Fraternal Accident Association, 
116 Wis., 382, 93 N. W., 22. The primary purpose of all insurance is 
to insure, or to provide for indemnity, and it should be remembered that, 
if the letter killeth, the spirit giveth life. Allgood v. Ins. Co., 186 N .  C., 
415, 119 S. E., 561; Grabbs c. Ins. Co., 125 N .  C., 389, 34 S. E., 503. 

I f  the majority view be correct, and we are disposed to think that it is, 
it follows that there was error in  granting the defendant's motion for 
judgment of nonsuit. 

Reversed. 

J. T. WHARTON v. EMPIRE MANUFACTURING COMPANY. 

(Filed 13 March, 1929.) 

Waters and Water Courses-Natural Water Courses-Liability for Ob- 
structing and Ponding Water--Permanent Damages. 

Continuing damages caused to the lands of an upper proprietor by the 
ponding of water by the lower proprietor back upon them may be recov- 
ered by the former in his action brought every three years for damages 
occurring within that period assessed to the time of the trial, or at his 
option he may sue for the entire damages when they are of a permanent 
nature, but when it  is made to appear that the nuisance causing the dam- 
age has been entirely abated. pending the action, the measure of damages 
will only be laid up to the time of the abatement. 

APPEAL by defendant from iVunn, J., and a jury, at November Term, 
1928, of PAMLICO. Error. 
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This is an action brought by plaintiff against defendant, a lumber 
company, for temporary and permanent damage, for negligently ponding 
water on his land. 

The issues submitted to the jury and their answers thereto were as 
follows : 

''1. Were the plaintiff's crops and land damaged by the negligence of 
the defendant, as alleged in the complaint? Answer: Yes. 

2. What damage, if any, is plaintiff entitled to recover to his crops 
within three years preceding the bringing of the a:tion? Answer: 
$1'000. 

3. I s  plaintiff's cause of action for damages to his crops barred by the 
statute of limitations? Answer : No. 

4. What permanent damage, if any, is plaintiff entitled to recover 
to his lands, as alleged in the complaint ? Answer: $2,000. 

5. I s  plaintiff's cause of action for damages to his land barred by the 
statute of limitations as alleged in the answer? Answei.: No." 

Defendant excepted and assigned error as follows: ' The court erred 
in submitting the issues to the jury as set out in the record, as to the 
permanent damage to the land and as to the permanent injury thereto, 
particularly on the fourth issue submitted to the jury by the court upon 
the ground that no such issue could properly be submitted under the 
facts in  this case, and the allegation of the plaintiff pl~ior to the adop- 
tion of the issue, and at every stage the defendant had contended that 
there was no question of permanent damages in this case and tendered 
the removal and abatement of any construction of itr, ways or appli- 
ances, which under all the evidence in the case had been abandoned 
and removed before this action was brought and which are not now 
being used by the defendant in any manner, if the jury should find that 
such ways and appliances had been wrongfully constlucted or caused 
damage to the plaintiff." 

Defendant excepted and assigned error as follows: "The court erred 
in  refusing to sign the judgment upon the issues which were tendered 
by the defendant, offering to abate any nuisance or ordering the removal 
of any cause thereof under the direction of the court and eliminating the 
issue of permanent damages, as set out in exception 613." This excep- 
tion was in reference to the fourth issue as to permanent damage. 

D. L. W a r d ,  Abernethy & Abernethy and 2. V .  Rawl.; f o ~  plaintiff. 
Langston, A l len  & Tay1o.r and Moors & D u n n  for defendunt. 

CLARKSON, J. I n  some cases it has been held that when one erects a 
substantial building or other structure of a permanent character on his 
own land, which wrongfully invades the rights of adjoining property, 
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which creates a nuisance or trespass, the injured party may accept or 
rat ify the feature of permanence and sue at once for the entire damage, 
and in  cases strictly of p r imte  ownership, the weight of authority seems 
to be that  separate actions must be brought for the continuing or recur- 
rent wrong and plaintiff can only recover damages to the tirne the 
action is commenced. I n  this jurisdiction, however, to  the time of the 
trial. 1T'ebb v. Chemical Co., 170 N .  C., 662; Xorrow v. NiTls, 181 
N. C., 423; Mitchell v. Ahoskie, 190 N.  C., 235; Langley v. Hosiery 
Mills, 194 N .  C., 644; TVinchester v. Byers, ante, 383; Peacock v. 
Greensboro, ante, 416. 

I n  the Winchester case, supra, a t  p. 385, speaking to the subject, i t  is 
said : "The distinction i s  readily observed, ordinarily private property 
cannot be taken for private purposes without the consent of the owner. 
Fo r  public purposes i t  can be taken only after payment of just compen- 
sation." 

I n  the Peacock case, supra, at  p. 417, i t  is  said:  "As there has been 
no appropriation of his land for permanent purposes, he  is not entitled 
to recover permanent damages." 

Wi th  the law thus stated, we are  of the opinion that  the exceptions 
and assignments of error made by defendant to  the submission of the 
fourth issue as to permanent damage must be sustained, and also to 
the refusal of the court below to sign the judgment tendered by de- 
fendant. 

The  plaintiff must pay the cost on appeal to this Court. I n  the 
judgment below there is  

Error .  

TOWK OF JACKSONVILLE v. J. TV. RRTAN AXD THE UNITED STATES 
FIDELITY A S D  GUARANTY COMPANY. 

(F'iled 13 hlarch, 1929.) 

1. Insurance--Guaranty and Indemnity Insurance--Bonds of Municipal 
Otficers o r  A g e n t e E x t m t  of Liability. 

A bond indemnifying against loss arising from the defalcation of its 
collecting agents, naming a limit of its liability and providing for a re- 
newal upon the payment of another premium, and providing that the lia- 
bility shall not exceed that named in the policy originally issued, whether 
the loss shall occur during the term named or any continuances, by its 
express terms excludes a liability for losses occurring during the original 
and renewal periods beyond the amount stated in the policy originally 
issued. S. v. 12iartit1, 185 N. C., 119, cited aud distinguished. 
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Where an indemnity bond expressly escludes liabilitj, beyond a certain 
amount, it cannot be maintained that it was misleading to the insured 
in the absence of mutual mistake or fraud. 

STACY, C. J., not sitting. 

APPEAL by plaint,iff from Grady, J., at December Spwial Term, 1928, 
of ONSLOW. Affirmed. 

John  D. Watrlick and Varser, Lawrence, Proctor & McIntyre for 
plaintiff. 

Summersill & Su.mmersil1 and D. L. Ward for defendants. 

CLARKSON, J. This is a civil action brought by plaintiff to recover 
on bonds given by J. W. Bryan, as principal, and Unite13 States Fidelity 
and Guaranty Company as surety, to the town of Jac1:sonville. J. W. 
Bryan was water-rent collector and tax collector for plaintiff. He  
entered upon his duties 1 January, 1925, and gave two bonds 1 October, 
1925. One bond was for $1,000 as water-rent collector, and the other 
was for $5,000 as tax collector, his surety in both bonds being United 
States Fidelity and Guaranty Company. This appeal presents a con- 
troversy alone over the $1,000 water-rent collector bond. I n  the water- 
rent collector bond we find the following: United States Fidelity and 
Guaranty Company "(1) hereby agrees that it shall reimburse the em- 
ployer (the plaintiff) for any pecuniary loss sustained, not exceeding 
one thousand dollars ($1,000) of money, securities, merchandise or any 
property occasioned by any act or acts of larceny or t~mbezzlement by 
the employee ( J .  W. Bryan) in the performance of the duties of the 
position as aforementioned, during the period commencing from 1 Octo- 
ber, 1925, to 1 October, 1926, subject to the conditions expressed in this 
bond, which shall be conditions precedent to the right of the employer to 
recover hereunder. . . . (2) This bond m a y  be continued from year 
to year by  the payment of the annual premium to the surety and the 
issuance by  the surety of i ts  conlinuafion certificate, provided that the 
liability of the surety shall not exceed the amount above written, whether 
the loss shall occur during the term above named, or during any con- 
tinuation thereof, or partly during said term and puvtly during said 
continuation." (Italics ours.) 

The judgment of the court below was: "That the plaintiff have and 
recover of the defendant, J. W. Bryan, the sum of $1,814.10 with 
interest thereon from 1 October, 1926, and the further sum of $576.34, 
with interest thereon from 1 October, 1927; and that the plaintiff 
recover of the defendant, United States Fidelity and Guaranty Com- 
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pany the sum of one thousand dollars, the penalty of the bond issued by 
it to cover water rents collected by its codefendant, which amount, when 
paid, shall be credited on the above amounts adjudged to be due the 
plaintiff by said J. W. Bryan." 

The water-rent bond for $1,000 was given 1 October, 1925, for one 
year ending 1 October, 1926, and then continued by the issuance of the 
"continuation certificate" for one year ending 1 October, 1927. 

The sole question presented upon the record is whether the bond for 
water rents can be construed as securing the plaintiff to the extent of 
$1,000 each year of the defendant Bryan's incumbency. Plaintiff con- 
tends that said surety liability is $2,000, instead of $1,000, as held by 
the court below. Each year the defendant Surety Company received 
from the plaintiff the annual premium without abatement and issued 
its continuation certificate. 

S.  v. Marfin, 188 N .  C., 119, is not an authority in the present action. 
I n  that case the payment of premium and the language of the bond, and 
the statute requiring a bond for each term, was construed as a new bond 
given for each term. Each bond was liable for the defalcation that 
occurred in each term. I t  is there said: "Each term, like every tub of 
Macklinian allusion, 'must stand on its own bottom.' " Here the lan- 
guage of the bond clearly limits the liability to $1,000. Plaintiff 
earnestly contends it was misled especially when i t  paid a like premium 
for a continuation certificate. No doubt plaintiff took it for granted 
that each year it had a $1,000 protection. But we must abide by the 
written words. Supply Co. 7:. Plumbing Co., 195 N.  C., 629. 

Speaking to the subject in  Colt v. Rimball, 190 N. C., at p. 173, 
citing numerous authorities, it is said: ('Having executed the contract, 
and no fraud appearing in the procurement of the execution, the court 
is without power to relieve the defendant on the ground that he thought 
it contained provisions which it does not. He  is concluded thereby to 
the same extent as if he had known what due diligence wculd hnve 
informed him of, to wit, its plain provisions." Cromzoell v. Logan, 
ante, 588; Jliclz. ,4lortgage-In~~esime~1f Corp. v. Amer. Em. Ins. Co. 
(October, 1928), 244 Mich., $ 2 ,  221 N. W., 140. See cases pro and 
con in the main opinion and dissent. Bank v. Guaranty Co., 110 Tenn., 
10, 75 S. W., 1076. See note in 42 A. L. R., p. 834 e f  seg. 

I t  may not be amiss to say that from the many cases that reach this 
Court, similar to the present, those who make contracts like the one in 
controversy-officials and others-should read them with care. This 
Court cannot write, but must construe contracts as written. Relief can 
only be granted in a case like this for mutual mistake or fraud. An 
interesting article can be found in the Michigan Law Review (February, 
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1928), p. 442, entitled "Fidelity Bonds-Does it pay to renew them?" 
I t  criticises severely a bond like the present as "heads I win tails you 
lose." I t  suggests a relief by the companies themsel1~es or legislative 
action. The judgment below is 

Affirmed. 

STACY, C. J., not sitting. 

COASTAL LAND AND TIMBER COMPASY v. L. 2. EUBANK AND I. R. 
EUBANK, AND I .  R. EUBANIC V. JONES-ONSLOW IAAND COMPANY 
AND COASTAL LAND AND TIMBER COMPANY. 

(Filed 13 March, 1929.) 

Trespma to Try Wtlo-Actions-(30mpl~int-Demurre~-S~~~ciency of 
Description of Property-Injunctions. 

A description of land as being a five thousand-acre tract along the line 
of a certain railroad track, and within a 59,025-acre tract granted by the 
State to a certain person, is too vague and indefinite to admit of evidence 
to fit the l o c ~ s  in quo to the description, and is an ins~~fficient allegation 
in the complaint in an action involving its title, and a demurrer to the 
complaint is properly sustained. 

APPEAL by Coastal Land and Timber Company from Grady, J., at 
Special Term, December, 1928, of OKSLOW. Case No. .l. Affirmed. 

APPEAL by I. R. Eubank from Grady, J., at Special !I1erm, December, 
1928, of ONSLOW. Case No. 2 .  Dismissed. 

Nere E. Day and Cowper, Whitaker & Allen for plaintif. 
John D. Warlick and Abernethy & Abernethy for defendants in Case 

No. 1.  
John D. Warlick and Abernethy & Abernethy f o ~  plazntif. 
Nere E. Day and Cowper, Whitaker & Allen for defmdants in Case 

No. a. 

CLARICSON, J. Cme No. 1. The Coastal Land and T ~ m b e r  Company 
against I,. Z. Eubank and I. R. Eubank. The only quegtion presented: 
I s  the description contained in the complaint and amendments thereto 
(except that portion thereof called the 130-acre tract, covered by grant 
to A. C. Riggs and I. R.  Eubank) so uncertain on its faze that it is not 
susceptible of being located, either by par01 evidence or any other kind 
of competent evidence? We think so. 

The original complaint reads as follows: "The plaintiff, complaining 
of the defendants, alleges and says: (1) That plaintiff is a corpora- 
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tion, chartered in North Carolina. (2 )  Tha t  the plaintiff is the owner 
in fee of the certain tract of land situated in  Onslow County, North 
Carolina, lying on the east side of the Atlantic Coast Line Railroad 
track, containing 5,000 acres, more or less, and being a part of Grant 
S o .  709, to David Allison for  59,025 acres, dated 6th day of June, 
1795." 

The amended complaint reads as follows: "That the plaintiff is the 
owner in fee and i n  possession of the certain tract of land situated in  
Onslow County, S o r t h  Carolina, lying on the east side of the Atlantic 
Coast Line Railroad track, containing .5,000 acres, more or  less, and 
being part  of a grant to David ,illison for 59,025 acres, dated the 6th 
day of June, 1795, the said tract, including grant to A. C. Riggs and 
I. R. Eubank for  130 acres, dated 11 March, 1904." 

The defendants demurred ore tenus on the ground that  the descrip- 
tion of the land, both in  the complaint and amended complaint, was too 
uncertain, indefinite and insufficient to be aided by par01 testimony. We  
are of the opinion that this contention is correct. This  matter has been 
recently discussed and authorities cited in Hryson v. XcCoy, 194 N. C., 
91, which sustains the contentions of defendants. 

Case Yo. 2 is an  action brought by I. R. Eubank against Jones- 
Onslow Land Company and Coastal Land and Timber Company, to set 
aside what purported to he a consent judgment as null and roid. The 
decision in  the first action renders the second action academic even if 
plaintiff alleged a cause of action and has pursued the right remedy. 
This action is dismissed. 

I n  this Court the cost will be divided between the parties. 
The first case is affirmed. 
The second case is dismissed. 

STATE v. MACE0 PUGH. 

(Filed 13 March, 1929.) 

Indictment-Issues, Proof, and Variance--Nonsuit. 
Where the bill of indictment for larceny and receiving charges omner- 

ship of the property as that of a person named therein and as to such 
owner there is no evidence, the defendant's motion to dismiss as in case 
of nonsuit should be allowed for failure of proof. 

APPEAL by defendant from Nunn, J., at  January  Term, 1929, of 
LEKOIR. 
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Criminal prosecution tried upon an indictment charging the defendant 
and another with larceny and receiving. 

Verdict : Guilty. 
Judgment:  S ix  months on the roads. 
Defendant appeals, assigning errors. 

Attorney-Gemral Brummit t  and Assistani Attorney-General Nash for 
the State. 
Shaw & Jon.@ for defendant. 

STACY, C. J. The bill of indictment charges the defendant and 
another with the larceny of "334 pounds of leaf tobacco, of the value 
of $58.97, the goods and chattels of L. B. Jenkins Company," and with 
receiving same knowing i t  to have been feloniously stolen or taken in  
violation of C. S., 4250. There is  no evidence on the record tending to 
show that  the tobacco, if stolen or received with knowledge of i ts  larceny 
by another, was the property of L. B. Jenkins Company. S. v. Had- 
dock, 3 N. C., 162. Proof of the corpus delicti, therefore, is  wanting, or 
the crime as charged is not supported by the evidence. Hence, the de- 
fendant's motion to dismiss or for  judgment as i n  case of nonsuit should 
have been allowed. Allegation without proof is unavailing. S. v. 
Corpening, 191 N .  C., 751, 133 S. E., 14. 

Reversed. 

LEWIS DICKEY r. ATLANTIC COAST LIKE RAILRO.AD COMPANY. 

(Filed 13 March, 1929.) 

1. Railroads - Operation - Accidents at Crossings-Negligence-Proxi- 
mate Cause--Ordinances. 

Where there is evidence in an action against a railroad company tend- 
ing to show that a freight train was blocking a street of a town in viola- 
tion of an ordinance forbidding it to do so for more than ten minutes a t  
a time, and that the plaintiff was a guest in a car driven by the owner 
thereof, and that the car collided with the obstructing train: Held, the 
violation of the ordinance is negligence per se, and the question of proxi- 
mate cause should be submitted to the jury for its determination, and 
defendant's motion as of nonsuit should be denied. Western u. R. R., 194 
N. C., 210, cited and distinguished. 

The negligence of the owner driving an automobile at the time of its 
collision with a railroad train blocking the street of a town in violation 
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of an ordinance is not ordinarily imputed to one riding in the automobile 
as a mere guest or invitee, but this priuciple is subject to modification 
under evidence tending to show that the owner and the guest were en- 
gaged in a joint enterprise. Pusey IJ. R. R., IS1 N. C., 137. 

3. Same--Contributory Negligence--Sole Proximate Cause. 
The plaintiff riding as the guest or mere iriritee of the owner driving 

an automobile at the time of a collision with defendant's freight trnin 
standing across the street in violation of a town ordinance may not re- 
cover damages against the railroad company when the negligence of the 
driver of the automobile is the sole cause of the injury in suit. 

ADAMS, J., concurs in dissenting opinion. 

APPEAL by plaintiff from Barnhill, J., at  September Term, 1928, of 
MARTIN. 

Civil action to recover damages for  a n  alleged negligent in jury  caused 
by a collision between an automobile i n  which plaintiff was riding as a 
guest, and the defendant's t rain standing across a street i n  the town of 
Parmelee in  violation of a n  ordinance of said town. 

The  evidence tends to show that  on the night of 10 March, 1924, plain- 
tiff, as an  invited guest, started on a n  automobile t r ip  with one F rank  
Donnell, owner and driver of the car, from Robersonville to Greenville 
to attend a show. At  Parmelee, while running about 20 or 25 miles per 
hour, Donnell ran  into a freight train belonging to the defendant, which 
was standing across the street, and the plaintiff mas severely injured. 
The  plaintiff had no control or authority over the automobile, but was a 
mere invited guest or gratuitous passenger riding therein. 

An  ordinance of the town of Parmelee making i t  unlawful for any 
train o r  engine to stand on or block any of the street crossings in  said 
town longer than  ten minutes a t  a time, was offered in  evidence. 

J. L. Gurganus, who had stopped his automobile a t  the crossing in  
question, waiting for the train to pass, testified: "We had been there 
approximately eight or  ten minutes when the car struck. I do not know 
how long the train had been across the crossing before me got there, but 
i t  was there when we got there. I t  was raining and cold. We sat there 
in  the car approximately eight or ten minutes and a light approached 
the train from the opposite direction and me heard a slam. As we heard 
the slam, the lights went out." 

S t  the close of plaintiff's evidence, judgment of nonsuit was entered 
on motion of defendant, from which the plaintiff appeals, assigning 
error. 

A. R. Dunning, R. L. Xcl11illan and Biggs Le. Brouqhton f o r  plaintiff. 
Harry IV. Sfubbs and NcLean & Rodman f o r  defendant. 
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STACY, C. J., after stating the case: Under the principles announced 
in White v. Realty Co., 182 N. C., 536, 109 S. E., !j64, Earwood v. 
R. R., 192 N. C., 27, 133 S. E., 180, and Taylor v. Lumber Co., 173 
N. C., 112, 91 S. E., 719 (on the question of proximate cause), we think 
the case should have been submitted to the jury. 

The conclusion is entirely permissible and the fact readily inferable, 
viewing the evidencs in its most favorable light for t t e  plaintiff, that 
the defendant's train at the time of the collision was blocking the street 
in violation of the town ordinance of Parmelee which makes it unlawful 
for any train or engine to stand on or block any of the street crossings 
in said town longer than ten minutes at  a time. 

We have held in a number of cases that i t  is negligcnce on the part 
of defendant to fail to observe a positive safety requireinent of the law. 
Albritton v. Hill, 190 N. C., 429, 130 S. E., 5 ;  Taylor v. Stewart, 172 
N. C., 203, 90 S. E., 134. And where a failure of this kind is admitted 
or established, it is ordinarily a question for the jury to determine 
whether such negligence is the proximate cause of plaintiff's injury. 
Stultz v. Thomas, 182 N. C., 470, 109 S. E., 361. But, of course, if the 
negligence of the driver and his fault alone were the sole proximate 
cause of the injury, as distinguished from a proximate cause or one of 
the proximate causes, then there could be no recovery against the rail- 
road. Earwood v. R. R., supra. 

Weston v. R. R., 194 N. C., 210, 139 S. E., 237, is distinguishable, 
for there the suit was by the owner and driver of the car, while here the 
plaintiff, a mere invited guest with no authority or cont1.01 over the car, 
and not its owner, brings the action. Ordinarily, the negligence of the 
driver, under such circumstances, is not imputable to the guest or pas- 
senger. Wil l iam v. R. R., 187 N. C., 348, 121 s. E., 608 (concurring 
opinion); Bagwell v. R. R., 167 N. C., 611, 83 S. E., 814. But this 
principle may be subject to modification if i t  should ~ p p e a r  that the 
occupants of the car were engaged in a joint enterprise. Pusey v. R. R., 
181 N. C., 137, 106 S. E., 452. 

Reversed. 

CONNOR, J., dissenting: I concur i n  the opinion of the Court that on 
the trial of this action in the Superior Court there was evidence tending 
to show a violation by defendant of an ordinance of th. town of Par-  
melee. 

This ordinance is as follows: "It is hereby declared a nuisance for a 
train or engine or any part thereof of a train, to stand on or across, or 
block any of the street crossings or sidewalk crossings in the town of 
Parmelee, North Carolina, longer than ten minutes at  a time, under a 
penalty not to exceed five dollars for each and every offense." 
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I t  is well settled by our decisions that if the jury shall find from the 
evidence that defendant violated this ordinance, such violation mas negli- 
gence per se. I understand the court to hold that there mas no evidence 
from which the jury could find that defendant mas negligent in any 
other respect. I n  this I concur. The ordinance of the Highway Com- 
mission requiring that a vehicle or other obstruction left standing in  the 
roadway at night shall be protected by proper lights, is not applicable 
to a car left standing by a railroad company on a public crossing at 
night. Defendant's negligence, consisting in  its violation of the ordi- 
nance of the town of Parmelee, is not actionable, however, udess such 
negligence was the proximate cause of the collision which resulted in 
plaintiff's injuries. Ledbetter v. English, 166 N. C., 125, 81 S. E., 1066. 

I t  is also well settled by our decisions that ordinarily where defend- 
ant's negligence is established by the evidence, the question as to whether 
such negligence was the proximate cause of the injury, is for the jury. 
I do not understand, however, that this is always the case. There must 
be evidence from which the jury may find, or a t  least from which it may 
infer a causal relation between the negligence of the defendant and the 
injury to the plaintiff. Whether or not there is such evidence is a ques- 
tion of law to be determined by the court. Notwithstanding there is 
evidence of defendant's negligence, if there is no evidence from which 
the jury may find that such negligence was the proximate cause of the 
injury, defendant's motion for judgment as of nonsuit under C. S., 567, 
should be allowed. Peters c. T e a  Co., 194 N .  C., 172, 138 S. E., 595; 
Gillis v. Transi t  Cwp.,  193 N.  C., 346, 137 S. E., 153. 

I n  Leathers v. Tobacco Co., 144 If. C., 330, 57 S. E., 11, it is said by 
this Court: "While it is true that if there be any dispute regarding the 
manner in  which the injury was sustained, or, if, upon the conceded 
facts, more than one inference may be fairly drawn, the question (as to 
whether defendant's negligence was the proximate cause of plaintiff's 
injury) should be left to the jury, yet it is equally well settled that 
where there is no dispute as to ,the facts, and such facts are not capable 
of supporting more than one inference, i t  is the duty of the judge to 
instruct the jury, as a matter of law, whether the injury was the proxi- 
mate result of the negligence of defendant." 

I n  the instant case, I am unable to see how the violation of the 
ordinance had any causal relation to the collision between the auto- 
mobile in  which plaintiff was riding, as a guest, and defendant's car 
which was standing on the crossing. I t  was not negligence for defendant 
to leave its car standing on the crossing; it became negligence only after 
the car had stood there more than ten minutes, in  violation of the ordi- 
nance. The collision occurred, so far  as defendant was concerned, 
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because its car was standing on the crossing. This was not negligence. 
The collision did not occur because the car had been standing on the 
crossing for more than ten minutes, if such was the fact. 

The evident purpose of the ordinance was to prohibit the blocking 
of street crossings by defendant, and thereby prevent its interference 
with the flow of traffic over said crossings. I t  was no; the purpose of 
the ordinance to protect travelers on the public streei,s from injuries 
resulting from collisions with engines or cars left sianding on said 
crossings. 

I think there was no error in the judgment dismissing the action upon 
defendant's motion for nonsuit. I, therefore, dissent from the decision 
of the Court reversing the judgment of the Superior Court. 

ADAMS, J., concurs in dissenting opinion. 

BANK O F  W I N D S O R  v. CLARK PEAIVUT CO M P A  
SONG & COMPANY, INC. 

.NY, INC., AND BIRD- 

(Filed 13 March, 1929.) 

Bills and Not-hecks and Draft-Rights and Liabilities of Banks in 
Courso of Collection-Agency. 

A bank that receives for collection drafts from the duly authorized 
agent of another and advances the money on them, of which the principal 
receives the benefit, and the drafts are not paid when presented to the 
drawee bank in due course for collection owing to its insolvency, the 
bank of deposit may maintain an action against the principal for the 
money so advanced, when it is found as a fact, by the trifll court, to which 
no exception is taken, that the collecting bank was the agent of the 
drawee and not the owner of the drafts, on the ground that the principal 
is liable for the default of his agent. 

APPEAL by defendants from Midyet fe ,  J., at L4ugust Term, 1928, of 
BERTIE. Affirmed. 

Action for the recovery of money paid by plaintiff lo the agent of 
defendants, on drafts drawn by said agent on defendant, Clark Peanut 
Company, Inc.; said money was used by said agent for i;he purchase of 
peanuts on account of defendants, as partners. The peanuts purchased 
by said agent and paid for with said money were shipped to and received 
by defendants. 

Said drafts were duly presented to Clark Peanut Company, Inc., for 
payment, by the United Commercial Bank, of Plymouth, N. C., agent 
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of said Peanut Company, Inc., and paid by said company. Plaintiff, 
however, has not received from said United Commercial Bank of Ply- 
mouth payment for said drafts. 

By consent, a trial by jury was waived, and the facts found by the 
court. 

From judgment that plaintiff recover of defendants the money paid 
by i t  to defendants' agent, defendants appealed to the Supreme Court. 

Winston & Matthews for plaintiff. 
Ward & Grimes and Maclean & Rodman for defendants. 

CONNOR, J. On 5 January, 1925, W. A. Tadlock, a resident of Bertie 
County, North Carolina, drew two drafts, one for $1,419.46, and the 
other for $1,922.95, both payable to the order of the Bank of Windsor, 
of Windsor in said county and State, the plaintiff in this action. Both 
said drafts were drawn on Clark Peanut Company, Inc., of Plymouth, 
N. C. Both were payable at  sight. These drafts were delivered by the 
said W. A. Tadlock to the Bank of Windsor, on 6 January, 1925. The 
Bank of Windsor credited the account of said W. A. Tadlock with the 
full amount of said drafts, and thereafter charged to his account his 
checks, aggregating the full amount of said credit. The Bank of 
Windsor thus paid to W. A. Tadlock the sum of $3,342.41, the amount 
of said drafts. 

On 7 January, 1925, the Bank of Windsor forwarded said drafts, by 
mail, to the National Bank of Commerce, of Norfolk, Va., which duly 
acknowledged receipt of same, and credited the Bank of Windsor with 
their amount; on 8 January, 1925, the Kational Bank of Commerce for- 
warded said drafts, by mail, to the United Commercial Bank of Ply- 
mouth, N. C., for presentment to and collection from Clark Peanut 
Company, Inc. On 10 January, 1925, the said drafts mere duly pre- 
sented for payment by the United Commercial Bank of Plymouth to 
Clark Peanut Company, Inc.; on said day Clark Peanut Company, Inc., 
delivered to said United Commercial Bank of Plymouth its checks, one 
for $1,419.46, and the other for $1,922.95, both drawn on said bank in 
payment of said drafts; the said checks were charged to the account of 
said Clark Peanut Company, Inc., by the said United Commercial 
Bank, and thereafter delivered to said Clark Peanut Company, Iac., 
marked "Paid." At the time said checks were charged to its account the 
Clark Peanut Company, Inc., had on deposit with the said bank, to its 
credit, a sum in excess of the amount of said checks, and the said bank 
had assets in cash and deposits in solvent banks, largely in excess of 
said amount. Upon its receipt of said checks, the United Commercial 
Bank delivered the said drafts, marked "Paid," to Clark Peanut Com- 
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pany, Inc. The Clark Peanut Company, Inc., thus paid to the United 
Commercial Bank of Plymouth, the drafts drawn on it by W. A. Tad- 
lock, payable to the order of the Bank of Windsor. 

On 13 January, 1925, the United Commercial Bank of Plymouth 
remitted to the National Bank of Commerce of Norfolk, from whom it 
had received said drafts for presentment and collection, by its check on 
the Seaboard National Bank of Norfolk, for the proceeds of said drafts. 
This check was duly presented for payment by the Nztional Bank of 
Commerce to the Seaboard National Bank. Payment of said check was 
refused by the Seaboard National Bank because the drawer, United 
Commercial Bank of Plymouth, had no funds to its credit with the said 
drawee bank. The National Bank of Commerce thereupon charged the 
Bank of Windsor with the amount of said drafts, thus offsetting the 
credit which it had given said Bank of Windsor when it received said 
drafts. The Bank of Windsor thus has not received payment for said 
drafts; the amount paid by it to W. A. Tadlock, on account of said 
drafts, is now due and owing to the plaintiff. Bank of Windsor. 

On 14 January, 1925, the United Commercial Bank of Plymouth 
closed its doors and ceased to do business. On said day, and for some 
time prior thereto, i t  was hopelessly insolvent. A receiver for said bank 
has been duly appointed. 

On 6 January, 1925, the day on which the drafts drawn by W. A. 
Tadlock were received by the Bank of Windsor and 2redited to his 
account, the said W. A. Tadlock was the agent of the Clark Peanut 
Company, Inc., and as such agent was authorized to buy peanuts for 
said company from farmers in Bertie County. As such agent he was 
authorized to dram on said company for money with wf ich to pay for 
peanuts bought by him for said company. The drafts drawn by W. ,4. 
Tadlock on 5 January, 1925, and deposited by him in the Bank of 
Windsor, on the next day thereafter, were drawn and deposited for the 
purpose of procuring money at Windsor with which to pay for peanuts 
bought by the said W. ,4. Tadlock for the defendants, Clark Peanut 
Company, Inc., and Birdsong 8: Company, Inc., as partners. The pea- 
nuts bought by W. A. Tadlock and paid for bg him with the money pro- 
cured from the Bank of Windsor on said drafts were shipped to and 
received by defendants. 

For the purpose of providing their agent, W. A. Tadlock, with money 
to pay for said peanuts, defendants authorizt~d the said W. A. Tadlock 
to draw the drafts, which the Bank of Windsor received as deposits from 
the said W. A. Tadlock, and upon which i t  paid him the money which 
i t  now seeks to recover. The Bank of Windsor, the National Bank of 
Commerce, of Norfolk, Va., and the United Commercial Bank of Ply- 
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mouth  al l  agents of t h e  Cla rk  P e a n u t  Company,  Inc.,  f o r  the  col- 
lection of said draf ts ,  and  f o r  the  remit tance of t h e  proceeds thereof to  
t h e  B a n k  of Windsor. 

Plaintiff 's r igh t  t o  recoyer i n  th i s  action is  determined by  t h e  finding 
of the  court,  t o  which there was n o  exception, t h a t  the  collecting bank 
was t h e  agent of the  d r a ~ ~ e e ,  a n d  not agent of the  payee o r  owner of the  
draf ts .  Defendants, therefore, a n d  not the  plaintiff,  a r e  liable f o r  the 
default of t h e  United Commercial Bank .  Plaintiff h a s  not  been paid 
the  money which i t  advanced to TV. A. Tadlock, agent of defendants, 
and  which said agent  used f o r  t h e  purchase of peanuts  which were 
shipped to  a n d  received by defendants. There  is  no error  i n  the  judg- 
ment  t h a t  plaintiff recover said money with interest f r o m  t h e  defendants. 
T h e  judgment i s  supported by the  pr inciple  t h a t  a pr incipal  is  liable f o r  
the defaul t  of h i s  agent, and  i s  

Affirmed. 

(Filed 13 Xarch, 1929.) 

1. Mortgages-Transfer of Property Mortgaged-Liability of Mortgagor 
After Transfer. 

By selling the mortgaged premises the mortgagor of lands is not relieved 
of his personal liability upon the note secured by the mortgage, outstand- 
ing in the hands of a holder in due course. 

2. Estoppel by Deed-Mortgag~w-Purchaser of Equity of Redemption. 
The grantees of land subject to a mortgage are  estopped to deny the 

validity of the mortgage. 

3. Mortgages-Transfer of Property Mortgaged--Liability of Purchaser 
of Equity of Redemption. 

Where the grantees in a deed to lands expressly assume an existing 
mortgage debt thereon they become liable not only to the mortgagor, but 
directly to the holder of the note secured by the mortgage who has 
acquired i t  for a valuable consideration in due course. 

4. Mortgages-Foreclosure by Action-Deficiency a n d  Personal Liability 
-Purchaser of Equity of Redemption-Contracts. 

Where the purchaser of the equity of redemption in his deed expressly 
assumes the payment of the note secured by the mortgage, the holder of 
the note may enforce the payment against the purchaser of the equity 
of redemption personally to the extent of the deficiency after applying the 
proceeds of the sale upon the note, under the principle that one for whose 
benefit a contract is made may recover thereon. 
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Where the purchaser of an equity of redemption assumes the payment 
of a prior mortgage note, an agreement between him and the mortgagor, 
releasing him from liability upon the reconveyance of the equity of re- 
demption to the mortgagor, is not binding upon the holder of the mortgage 
note where he has not consented thereto, and his right to recover being 
directly upon the promise made for his benefit, the mortgagor is not a 
necessary party in his action to recover for the deficiency after the sale. 

6. Mortgages-Foreclosure by Action-Sale--Right of Mortgagee to Bid 
in Property. 

The holder of a note secured by a mortgage on lands may bid at a 
judicial sale of foreclosure under a decree of court authorizing the sale, 
and acquires title in the absence of fraud. 

APPEAL by plaintiff from Nunn, J., at February Term, 1928, of 
HARNETT. New trial. 

On 26 December, 1919, W. H. Hatcher and wife conveyed a tract of 
land to E. M. Gain and wife a t  the price of $10,000. Cain and his 
wife then executed a mortgage to the Federal Land Bank of Columbia 
for $4,000, gave the proceeds of the loan, approximately $4,000, to 
Hatcher, and executed to him a second mortgage on the land to secure 
notes amounting to $6,000. 

On 14 January, 1920, Gain and his wife conveyed the land to B. F. 
Parrish and N. T. Patterson, since deceased, and received therefor 
$1,400 in cash. This deed has the following clause: "This deed, how- 
ever, is made subject to two mortgages, one made by E. M. Cain and 
wife to the Federal Land Bank, securing $4,100, and the other mortgage 
made by E. M. Cain and wife to W. H.  Hatcher, securing $6,000, and 
both of these obligations are assumed by N. T. Pattwson and B. F. 
Parrish, the grantees to this deed." Thereafter Hatcher endorsed to 
the plaintiff the notes aggregating $6,000 in part payr~ent  of the pur- 
chase price of a dairy business and the plaintiff became' a holder of the 
notes in due course, but the mortgage was not assigned until 1 April, 
1921. After the plaintiff took these notes I'arrish and Patterson recon- 
veyed the land to Cain by deed dated 2 January, 1921, which contained 
this clause: "And by making this conveyance said E. 31. Cain assumes 
all liability and obligations outstanding against this l a . ~ d  as far as the 
said B. F. Parrish may be liable, and releases the said B. F. Parrish 
from any and all obligations with reference to said land," the convey- 
ance by Patterson's heirs containing a similar clause. I n  1922 the 
plaintiff brought suit in Harnett County against E. 11. Cain and others 
(neither Parrish nor Patterson's heirs being parties) to foreclose the 
mortgage assigned to the plaintiff by Hatcher and to restrain Cain 
from exercising further ownership over the land. 9 receiver was ap- 
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pointed to take charge of the f a rm and to carry out a contract made by 
Cain for the sale of timber, and a commissioner was appointed to sell 
the land. There was evidence of an  agreement by the plaintiff that  if 
Cain would not oppose the foreclosure and injunctive relief he would 
pay Cain's attorney and the costs and release Cain from all obligations 
on account of the indebtedness represented by the notes executed to 
Hatcher. There was also evidence that  the plaintiff knew Cain had 
reassumed the obligations of Parrish and Patterson, but not that he 
assented thereto, or that  he released Parrish from the debt he had 
assumed. 

The object of the action was to recover of Parrish the remainder 
alleged to be due on the notes and to subject certain lands to execution 
for payment. 

The verdict was as follows : 
1. Did the plaintiff, G. V. Keller, acquire as a holder in  due course 

the series of notes of E. I f .  Cain and wife, aggregating $6,000, secured 
by a mortgage of E. 31. Cain and wife, to W. H. Hatcher and wife, as 
alleged in  the complaint? Answer : Yes. (By consent.) 

2. Did the defendant, B. F. Parrish,  with the joinder of N. T. Pat -  
terson, by accepting the deed of E. hf. Cain and wife, registered in 
Book 194, page 311, registry of Harnett  County, assume the payment of 
said indebtedness as alleged in  the complaint? Answer: Yes. (By 
consent.) 

3. I f  so, did the defendant, B. I?. Parrish, on 3 January,  1921, by his 
deed registered on 4 January,  1921, reconvey the mortgaged premises 
to E. M. Cain, and by accepting said deed did E. M. Cain assume the 
payment of said mortgage an& contract thereby to relieve the defendant 
Parrish from payment of the mortgage theretofore assumed by h im?  
Answer : Yes. (By consent.) 

4. Did the plaintiff, G. Q. Keller, after knowledge of the reconveyance 
of the mortgaged premises from Parrish to Cain, cause said land to be 
foreclosed by a suit instituted by him in  Harnett  Superior Court, i n  
which suit the defendant, B. F. Parrish, was not made a par ty?  Answer : 
Yes. (By consent.) 

5. Did the plaintiff, G. V. Keller, become the last and highest bidder 
at  said sale at  the price of $1,700, for defendant Cain's equity, and have 
deed to the mortgaged premises executed and delivered to him and go 
into possession of said mortgaged premises by virtue of said deed? 
Answer : Yes. (By  consent.) 

6. Did the plaintiff, G. V. Keller, with knowledge that  B. F. Parrish 
had reconveyed the mortgaged premises to E. M. Cain have a settlement 
with said E. N. Cain and relieve him from further liability upon said 
indebtedness as alleged in  the answer ? Answer : Yes. 
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7. Was the defendant, E .  M. Cain, a t  the time of executing the deed 
to Parrish and Patterson, and at  all times thereafter, insolvent? Answer : 
Yes. (By consent.) 

8. What was the fair market value of the mortgaged premises on the 
date of the foreclosure sale, 5 August, 1922? Answer: $11,000. 

9. What amount of rents from the land, and receipts from the sale of 
timber, if any, were received by plaintiff before the sale of said land in 
the foreclosure proceedings? Answer : $2,500. 

10. I s  the plaintiff's cause of action barred by the t l ree  years statute 
of limitations ? Answer : No. 

11. What amount, if any, is the plaintiff entitled to recover of the 
defendant, B. F. Parr ish? Answer : Nothing. 

Judgment for defendant. Appeal by the plaintiff upcn error assigned. 

J .  R. Baggett and Whitlock, Dockery & Shaw for pyaintiff. 
Young & Young and J.  C. Clifford for defm.&n,ts. 

ADAMS, J. By selling the mortgaged premises to I'arrish and Pat-  
terson, the mortgagors, E .  M. Cain and his wife, were not relieved of 
their personal liability on the notes which they had executed to Hatcher 
and which Hatcher afterwards endorsed and transferred to the plaintiff. 
And because they accepted their deed subject to the mo~tgages the gran- 
tees were estopped to deny that the mortgages were valiti. They became 
personally liable, not only to their grantor, but directly to the holder of 
the notes and mortgages. Baber v. Hanie, 163 N. C., 588. I t  is there- 
fore apparent that the question immediately confronting us is addressed 
to the relation existing between the several parties-the mortgagors, the 
purchasers of the equity of redemption, and the plaintiff who holds in  
due course the note; thst mere given to Hatcher. - I s  the relation to be " 
determined by the application of legal or equitable principles? 

I n  Baber v. Hanie, supra, the Court said there are two grounds for 
the recovery by a mortgagee from a vendee of the mortgagor of a de- 
ficiency in  the mortgage debt after foreclosure : equitable subrogation and 
the broad pinciple  that a third person may maintain an aFtion on a 
contract ma.de for his benefit. I t  was remarked that the case  resented 
a good opportunity for the application of the latter pr:.nciple, but that 
the decisions of the Court had not gone so far. The case was therefore 
decided by applying the doctrine of equitable subrogatim. 

I t  was said that the right of the mortgagee to hold the purchaser of 
the equity of redemption upon his agreement to assume the payment of 
the mortgage debt was not enforceable in  an action at  law upon the 
agreement between the mortgagor and the purchaser, hut was enforce- 
able as a collateral stipulation obtained by the mortgagor, which by 
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equitable subrogation inured to the benefit of the mortgagee. The mort- 
gagee's privilege being that of subrogation to the rights of the mort- 
gagor, the mortgagee could enforce the personal liability of the pur- 
chaser only to the extent of the deficiency upon a foreclosure of the 
mortgaged premises-and then only if the mortgagor was himself per- 
sonally liable for the mortgage debt. As between themselves the pur- 
chaser occupied the position o f  principal debtor and the mortgagor that 
of surety. I n  the Baber case four successive grantees had assumed the 
mortgagor's debt; and i t  was held that the doctrine of subrogation ex- 
tended to the whole number, the last and intervening purchasers of the 
equity of redemption being bound, not only to the first purchaser, but 
to his vendor and to the mortgagee after the latter had applied to his 
debt the proceeds arising from a sale of the mortgaged premises. 

I n  Rector v. L y h ,  180 N. C., 577, Walker, J., resorted to the legal 
principle which he had declined to apply in  Baber v. Hanie. The s ta te  
ment i n  Reetor's case is to this effect : Hudson Williams, after executing 
to L. I. Jennings his note and mortgage to secure the payment of $2,000 
conveyed the land described in  the mortgage to Manly Lyda, who 
assumed the mortgage debt as part consideration for his purchase. 
Having died, Jennings and Lyda were represented by their administra- 
tors. A verdict was returned in  favor of t h e  administrator of Jenninm 

u 

against the administrator of Lyda and judgment was rendered for the 
amount demanded with interest, but the trial court, conforming to the 
decision in Baber tr. Hanie, directed that no execution should issue until 
the mortgage was foreclosed and the amount of the deficiency ascer- 
tained. On appeal this Court modified the judgment by striking out the 
clause requiring foreclosure of the mortgage and held that without 
foreclwure the action could be maintained. I t  was said in  the opinion 
that the trial judge had followed the former rule in equity, but that the 
action could be maintained on the broad principle that one for whose 
benefit a promise is made to another may maintain an action upon the 
promise though neither a party to the agreement nor a privy to the 
consideration. The deduction was that a mortgagee may maintain a 
personal action against a purchaser of the equity of redemption who has 
agreed with his grantor to pay off the incumbrance if the grantor was 
himself personally liable upon the mortgage debt-a deduction which is 
supported by the citations in the opinion and fortified by subsequent 
decisions. Parlier v. Miller, 186 N. C., 501; Glass Co. v. Fidelity Co., 
193 N.  C., 769. See Annotation, 21 A. L. R., 413, 454. The party for 
whose benefit the contract is made, being the real party in interest, sues 
in his own right, not in that of another. Hence i t  was said in Voorhses 
v. Porter, 134 N.  C., 591, 604, that i t  is immaterial whether the liability 
of the original debtor is continued or not. Upon this principle the 
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plaintiff's release of the mortgagor would not of itself bar the plaintiff's 
right of recovery. True, the answer to the sixth issue embraces the ad- 
ditional finding that the plaintiff agreed to this release, knowing that 
Parrish had reconveyed the premises to the mortgagor; but it mas held 
in Rector v. Lydu, supra, that the mortgagee could proceed directly 
against the grantee or purchaser in an action at  law without the con- 
currence of the  mortgagor. By virtue of his promise Parrish became 
the principal debtor to the mortgagee; he knew that the plaintiff was 
the assignee of the Hatcher notes; he reconveyed to the mortgagor with- 
out consideration. However this transaction may have affected the 
relation between Parrish and the mortgagor, it did not (the plaintiff not 
consenting) change the relation existing between Parri3h and the plain- 
tiff who, having purchased the notes upon the mortgagee's representation 
that Parrish was solvent, sought to enforce the right which accrued to 
him as the assignee of the mortgagee. Indeed, the action could have 
been maintained without a foreclosure of the mortgage (Rector v. L y d a ,  
suwrai: a fortiori could i t  be maintained after foreclosure and the ad- . , -  , 

mitted insolvency of the mortgagor. After the mortgagee has accepted 
or aoted on the faith of the contract the mortgagor and the grantee may 
not change or annul i t  in the absence of the mortgagee's consent. 
41 C. J.. 749. see. 815. I t  follows. then. that the answer to the sixth 
issue is not a bar to the plaintiff's recoverv 

I t  is contended, i n  the next place, that the defendant, Parrish, was a 
necessary party to the suit for foreclosure, but we do not concur. We 
must not lose sight of the plaintiff's remedy. H e  seeks to enforce his 
right against Parrish, not by a suit in  equity, but by an action at law. 
The action could be maintained without the concurrence of the mort- 
gagor upon the theory that Parrish's promise to pay them debt constitutes 
a contract between him and the mortgagor for the benefit of the plain- 
tiff. The action is in  the nature of assumpsit. The ciise of Woodcock 
v. Bostic, 118 N.  C., 822, is explained in Rector v. Lyah ,  supra. Fore- 
closure and a sale of the premises was not a condition precedent to the 
right of the plaintiff to proceed against Parrish. 41 C. (J., 750, see. 819; 
753, sec. 882. "The mortgagee, under the rule allowing i i  third person to 
sue at  law upon a contract made for his benefit may sue without regard 
to the personal liability of the mortgagor when the gran:ee has promised 
upon a sufficient consideration to pay the debt." Ibid. ,  755,  see. 827; 
Vaorhees v. Porter, supra. Besides, Parrish reconve,yed the land to 
Cain on 2 January, 1921; the decree of foreclosure mas made on 22 May, 
1922, and at this time Parrish, while liable in assumpit on the debt, 
had no interest in  the land. I f  he had previously occuibied the position 
of mortgagor he was not a necessary defendant in-the foIeclosurebecause 
he had parted with his interest and upon this ground denied that he was 
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liable to the plaintiff. B m r d  v. Shemwell, 139 N. C., 446. AS we 
have already pointed out, the reassumption of the debt by the mortgagor 
did not, in  the absence of the plaintiff's consent, release the defendant 
from liability to the plaintiff upon his original promise. 

I t  will be noted in  reference to the eighth issue that the plaintiff did 
not acquire title to the land by purchasing at  his own sale, but at  a 
judicial sale at which he was authorized to bid by the decree of f o r e  
closure, and fraud in conducting the sale was neither proved nor alleged. 
For the errors complained of there must be a 

New trial. 

ETHEL *MILLER, ADMINISTRATRIX OF M. D. MILLER, V. GHERMAN C. 
HOLLAND. 

(Filed 13 March, 1929.) 

Negligence--Acts or Omissions Constituting Negligence In General. 
No presumption of negligence is raised by the fact alone that an acci- 

dent has occurred, and it is required that the plaintiff in his action for 
actionable negligence show by his evidence that the defendant breached 
some duty owed to the plaintiff's intestate and that such breach was the 
proximate cause of the injury, and upon failure of the plaintiff to intro- 
duce evidence tending to show all of the elements of injury, negligence 
and proximate cause, a motion as of nonsuit is properly allowed. 

APPEAL by plaintiff from Nunn, J., at December Term, 1928, of 
CARTERET. Affirmed. 

E. H .  Gorham for plaintiff. 
C. R. Wheatley and J .  F. Duncan for defendant. 

PER CURIAM. The plaintiff brought suit to recover damages for the 
death of her intestate, alleged to have been caused by the negligence of 
the defendant. The controversy was directed chiefly to the allegation 
that after the intestate, who was riding a bicycle, had crossed the bridge 
and causeway between Beaufort and Morehead City he was struck by 
an automobile driven by the defendant, thrown from his bicycle, and 
instantly killed. The defendant denied this allegation and set up as a 
defense not only that the defendant was not negligent, but that the intes- 
tate negligently ran his bicycle upon the defendant's car and thus 
brought about his own injury and death. At the close of the evidence, 
the defendant's motion to dismiss the action as in case of nonsuit was 
allowed, judgment was given for the defendant, and the plaintiff ex- 
cepted and appealed. 
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I t  has been held that no inference of negligence is to be drawn from 
the fact of an  injury, and that no presumption of negligence is raised 
merely because an accident has occurred. Isley v. Bridge Go., 141 N. C., 
220. To constitute actionable negligence there must be not only a want 
of due care, but such want of care must involve a bret~ch of some duty 
owed to the person who is injured in consequence of such breach. 
Injury, negligence and proximate cause are essential ekments. Whitt v. 
Rand, 187 N. C., 805. We have carefully read the rword and concur 
in his Honor's conclusion. Evidence introduced by the plaintiff, the 
defendant having offered none, is not sufficient to establish a case of 
actionable negligence. I n  fact the evidence of negligence on the part of 
the intestate is no less convincing than that of negligence on the part of 
defendant. I t  was insisted by the defense that the intestate in some 
way unfortunately ran his bicycle against the defendant's automobile 
and that the collision was the proximate cause of the intestate's injury. 

We have examined the plaintiff's exceptions to hi$; Honor's ruling 
upon the admission and rejection of evidence and find them to be with- 
out merit. The questions either involve matters within the province of 
a jury, or omit essential elements, or include others which should have 
been omitted. The judgment is  

Affirmed. 

STATE v. J. E. DEBNAM. 

(Filed 13 March, 1929.) 

Municipal Corporations - Municipal Offlcers - Offlcial Act for Private 
Pecuniary Advantage--Private Financial Gain Necessary to Offense. 

A member of the board of education of a county is not guilty under 
the provisions of C. S., 4390, for voting as such member for the purchase 
of school buses from a company selling them owned bj, his wife, and in 
which he had no pecuniary interest and for yhich he worked upon a 
salary, when the sale mas made by other agents of the company upon a 
commission basis. 

APPEAL by the State from Sun%, J., at December Term, 1928, of 
GREENE. 

The defendant was indicted for a breach of C. S., 4390, the material 
parts of which, the State admits in its brief, are as f'ollows: "If any 
member of any board of education shall have any pecuniary interest, 
either directly or indirectly, proximately or remotely, in supplying any 
goods, wares or merchandise of any nature or kind, whrttsoever, for any 
of said schools; or if any of such officers shall act as agent of any mer- 
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chant or dealer for any article of merchandise, to be used by any of said 
schools, he shall be deemed guilty of a misdemeanor, etc." 

The jury returned the following special verdict : 
1. That the defendant is a member and chairman of the board of 

education of Greene County. 
2. That the defendant is manager of the Debnam Motor Company. 
3. That the Debnam Motor Company is owned solely and exclusively 

by Mrs. Birdie Debnam, wife of the defendant. 
4. That the defendant has no pecuniary or financial interest in  the 

Debnam Motor Company, but works for said Debnam Motor Company 
on a monthly salary just as do the other employees of said company. 

5. That the Debnam Motor Company, through Ray Chestnutt and 
H. E. Thorne, working on commission, sold to the board of education 
several school trucks. 

6. That the county vouchers for said school trucks were payable to 
said Chestnutt and Thorne, were by them endorsed to the Debnam 
Motor Company, and became the property of said company. 

7 .  That at  said time the Debnam Motor Company was selling Ford 
trucks. 

Upon this special verdict the defendant was adjudged "not guilty," 
and the State excepted and appealed. 

Attorney-General Brummit t  and Assistamt Attorney-General Nash for 
the State. 

J .  Paul FrizzeZle for defendant. 

PER CURJAM. The material charge in the indictment is this : That the 
defendant unlawfully and wilfully, while acting in the capacity of a 
member of the county board of education, voted for and authorized the 
purchase of school trucks, etc., from the Debnam Motor Company, a 
partnership, in which the defendant owned a pecuniary and financial 
interest. I t  will be noted that there is no allegation or charge in the 
indictment that the defendant acted in the capacity of agent for the 
Debnam Motor Company. The special verdict expressly finds that the 
defendant has no pecuniary or financial interest in the motor company, 
but is an employee engaged at a monthly salary. I t  is perfectly evident 
that under these circumstances the defendant was properly held to be 
"not guilty" upon the bill of indictment. Judgment 

Affirmed. 
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IN RE WILL OF E. C. CARRAWAY, DECEASED. 

(Filed 13 March, 1929.) 

Appeal and Error-Review-Harmless Error. 
Where the jury upon sufficient evidence has answered the issues upon 

the caveat to a will sufficient to establish it as the last will and testament 
of the testator, the answer of the judge to another issue as a matter of 
law that the paper-writing and each and every part th'2reof was the last 
will and testament of the testator if erroneous, will not be considered as 
material or prejudicial error. 

STACY, C. J., dissenting. 

APPEAL by careators to will of E. C. Carraway, tried before Grady, J., 
and a jury, at  November Term, 1928, of LESOIR. NO error. 

E. C. Carraway, being sick with the "flu," on 12 October, 1918, 
executed in his own handwriting a paper-writing, on an attached leaf 
in an account book containing accounts and other writing, in words and 
figures as follows: "I will to Gordon B. Carraway all my property on 
earth personal 8: real estate. I appoint J. H. Mewborn as executor 
without bond. I am sound mintly and physically. This the 12 Oct. 
1918. E. C. Carraway (Seal)." 

A witness testified: "He asked me to get him his account book, and his 
pen and ink. He  was in bed and nobody was in  the room with him but 
me. After I gave him the book he wrote some in the book I gave him. 
After he had written in the book he gare it to me and told me to put it in 
the bureau drawer, and I put it in there. I n  that drawer where I put 
the book he kept bills and other things, papers of his and things of that 
kind. After I put the book in the drawer I: locked it. He  kept the key 
to the drawer. I t  was the drawer he kept his valuable papers in." 

E .  C. Carraway died the following day, after making the will. 
Gordon B. Carraway was his brother. The caveat to this will was filed 
on 13 October, 1925. 

The real estate devised by the will to Gordon B. Carrt~may was known 
as "Monticello," the home place of the late W. W. Carraway in Lenoir 
County, N. C. 

A witness testified: "I think probably there is 150 acrca in this planta- 
tion of E. C. Carraway's. It was the original homestead of the family. 
At the time of this will it was worth $150 or $200 per ricre-a valuable 
farm. The finest farm in the county, I think. I t  is jn Vance Town- 
ship. I t  is the most beautiful spot in the county. This farm is now 
owned by a widow, Mrs. Hattie Scarboro." 
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The issues submitted to the jury, and their answers thereto, were as 
follows : 

"1. I s  the paper-writing offered for probate and each and every part 
thereof in the genuine handwriting of E. C. Carraway, deceased? 
Answer : Yes. 

2. Was the paper-writing found among the valuable papers and 
effects of the deceased ? Answer : Yes. 

3. At the time of the execution of said paper-writing, did E. C. Car- 
raway have sufficient mental capacity to make a will? Answer: Yes. 

4. Was the execution of said paper-writing procured by undue influ- 
ence as alleged by the caveators? Answer: No. 

5. I s  the said paper-writing and each and every part  thereof the last 
will and testament of E. C. Carraway? Bnswer: , and the court 
having instructed the jury that they need not answer the fifth issue, and 
the court, upon the coming in of the verdict having answered the fifth 
issue Yes, as a matter of law upon the answers of the jury to the other 
issues." 

Sutton & Greene f o ~  propounders. 
Rouse & Rouse for caveators. 

PER CURIAM. After carefully reading the entire evidence, we think it 
sufficient and ample on all the issues to have been submitted to the jury 
to establish a holograph will under the decisions of this Court. The 
caveators introduce; no evidence. The credibility of the evidence was 
for the jury to determine. We can see no error in the charge of the 
court below on all the issues. The jury having answered the first four 
issues in favor of propounders, it follows as a matter of course that the 
paper-writing and each and every part thereof was the last will and 
testament of E. C. Carrawav. 

Upon the conling in of the verdict and the jury having answered the 
first four issues in favor of the propounders, the court below as a matter 
of law answered the fifth issue "Yes." Conceding, but not deciding, 
that this was error, it was not material or prejudicial. On the whole 
record we find 

No error. 

STACY, C. J., dissenting. 
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GARYSBURG MANUFACTURING COMPANY v. BOARD OF COMMIS- 
SIONERS OF THE COUNTY OF PENDER. 

(Filed 20 March, 1929.) 

1. Taxation-Levy and AesessmentMode of Assessment of Corporate 
Stock, Property or R e c e i p t H t a t e  Board of AssessmentRecovery of 
Tax Paid-Procedure. 

Where a corporation under the provisions of the Mac,hinery Act, Public 
Laws of 1925, ch. 102, submits its report to the State Board of Assessment 
and the board in accordance with the statute certifies to the register of 
deeds of the county where the property is situated the corporate excess 
liable for local taxation, the esclusive remedy of the corporation if dis- 
satisfied with the report of the board is to file exceptions with the board 
in accordance with the statute, with the right of appeal from the board 
upon a hearing by it, and the corporation may not pay the tax under 
protest and seek to recover it under the provisions of C. S., 7979. 

2. Same--State Board of Assessmen~uas i - Jud ic ia l  Functions. 
The State Board of Assessment exercises a quasi-judicial function in 

settling an account on valuation of corporate property liable for local 
taxation, and the method provided by the statute for assessment and ap- 
peal from the assessment in the esercise of this function is constitutional 
and must be followed, and, Held,  in the instant case the Board of Asses- 
ment reported results of the appraisement and did nct report the indi- 
vidual items upon which the appraisement was made, and the appraise- 
ment of the value of the stock held in a foreign corporation was not so 
separated from the other property as to permit a variation of this rule. 

APPEAL by defendant, board of commissioners of the county of Pender, 
from Sinclair, J., at May Term, 1928, of PENDER. Reversed. 

I t  was agreed that a jury trial be waived and that the court below 
find the facts and enter the judgment thereon, out of term and out of the 
county of Pender. 

The plaintiff, the Garysburg Manufacturing Company, is a corpora- 
tion organized under the laws of the State of North Carolina, with its 
principal place of business at  Burgaw, in the county of l?ender, at which 
place it was conducting a lumber manufacturing establishment. Hav- 
ing practically sawed up all of its timber holdings in North Carolina, 
i t  organized a South Carolina corporation, called the Argent Lumber 
Company, with its principal office and place of business in the town of 
Hardeeville, South Carolina, in the county of Jasper, in  that State. 

The Argent Lumber Company was organized and is owned by the 
same stockholders as the Garysburg Manufacturing Corr~pany-$225,000 
of the assets of the North Carolina company were invested in the capital 
stock of the South Carolina corporation. The South Carolina corpora- 
tion is located where it had timber holdings, mill, etc. 
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The plaintiff, Garysburg Manufacturing Company, was such a cor- 
poration as was required by section 12, Xachinery Act of 1925, Public 
Laws, ch. 102, to make reports to the State Board of Assessment, i n  order 
that  that  body might estimate and fix the value of the property belong- 
ing to such corporation, i n  accordance with the provisions of that  sec- 
tion. I t  did make such report and, after considering the report, the 
State Board of Assessment, acting under section 1 5  of the Machinery 
Act of 1925, certified to the register of deeds of Pendcr County, the 
corporation excess of the plaintiff, the Garysburg Manufacturing Com- 
pany, for  local taxation a t  $210,243. I n  doing so, the Sta te  Board of 
Alssessment estimated the value of the stock owned by the plaintiff in 
the Argent Lumber Company and included such value in  the total 
amount of the value of the capital stock of the plaintiff from which 
deductions were made in  accordance with the requirements of said sec- 
tion 12, and certified the result as hereinbefore stated to the rcgister of 
deeds. The plaintiff, Garysburg Manufacturing Company, failed or 
refused to pursue the remedy for the correction of such assessment, if 
illegal or erroneous, provided specifically in  said section 12. Instead, i t  
1-oluntarily permitted such assessment to stand and contented itself with 
p a ~ i n g  the taxes under protest to the county of Pender and brought pro- 
ceedings to  recover i t  back under C. s., 7979. 

The amount of said taxation, found by the court below, to have been 
illegally collected was $5,676.56, together with a penalty for delayed pay- 
ment a t  115% (see section 7 1  of the Revenue Act of 1925), amounting 
to $84.14, making a total amount of $5,760.70, with interest on the 
amount from the date of payment, 30 April, 1927. F rom this judgrnent 
the defendant, the county of Pender, appealed to the Supreme Court. 

F. 8. Spuill and R o w n f r e ~  & C a ~ r  for plainti f .  
C'. E. McCu7len for hoard of commissioners of Pender County. 
Attorney-General Brumnzift and Assisfanf At torney-General Sash as 

arm icus curice. 

CLARKSON, J. Was the plaintiff mistaken in  its remedy in  proceeding 
under C. S., 7979, instead of under the method provided i n  chapter 102, 
section 12, Public L a m  of North Carolina, 19251 We think so. 

We think the law applicable to this controversy: section 12, chapter 
102, Public L a m  of 1925, pp. 213-16, i n  part, is as follows: "Provided, 
that  if the Sta te  Board of Assessment or either of them is  not satisfied 
with the appraisement and valuation so made and returned, they are 
hereby authorized and empowered to  make a valuation thereof, based 
upon the facts contained in  the report herein required or upon any 
information within their possession, and to settle an  account on the 
valuation so made by them for taxes, penalties, and interest due the 
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State thereon, of which such settlement immediate not: ce shall be given 
to such corporation by said State Board of Assessment, the right 
to the cornpamy dissatisfied wifh any settlement so m < d e  againsf it to 
appeal to the Superior Court in  term time of the county i n  which such 
company has its principal place of business in  this State, and theme to 
fhe Supreme Court of this S tafe;  but before such c m p a n y  shall be 
allowed to exercise the right of appeal i t  shall, within twenty days after 
notice of such settlement, file with the State Board of l~ssessment excep- 
tions to the particulars to which it objects, and the grounds thereof, and 
said State Board of Assessment shall hear said exceptions, after ten 
days notice of such hearing given by said State Board of ilssessment to 
said company; and if they shall overrule any of said exceptions, then 
such company, if it desires to appeal to said Superior Court, shall 
within ten days thereafter give notice to said State I3oard of Bssess- 
ment of such appeal to said Superior Court, and the State Board of 
Assessment shall thereupon transmit to said Superior C'ourt a record of 
said settlement, with the exceptions of the company thereto, and all de- 
cisions thereon, and all papers and evidence considered in making said 
decision. The said cause shall be placed on the civil docket of said 
Superior Court, and shall have precedence of all civil actions, and shall 
be tried under the same rules and regulations as are p;escribed for the 
trial of other civil causes. The cause shall be entitled 'State of Sor th  
Carolina on the relation of State Board of Assessment against such 
company.' Either party may appeal to the Supreme Court from the 
judgment of the Superior Court under the same rules a d  regulations as 
are prescribed by law for other appeals, except that the State of Korth 
Carolina, if i t  shall appeal shall not be required to give an undertaking 
or make any deposit to secure the cost of such appeal," etc. 

I n  compliance with this provision and the Revenue Act provisions, 
the Garysburg Manufacturing Company (chapter 101, section 89, 
Revenue Act, 1925, and chapter 102, section 12, Machinery Act, 1925), 
as of 1 May, 1926, made its report. I t  gave a detailed statement as 
required by the act. I n  the report we find : 

(29) Actual value in cash of capital stock as of May, 1926 
(cash value, not book value) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $350,000 

(33) Assessed value of real property listed with local 
assessors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $ 21,155 

(34) Assessed value of personal property listed with 
local assessors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  118,602 

-- 139,757 
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From this report made by the Garysburg Manufacturing Company, 
the corporate excess v a s  $210,243.00-this exact amount was found by 
the Board of Assessment the valuation liable for tax, and this amount 
under the law (section 15 )  n a s  certified to the register of deeds of 
Peader  County. The  county levied a tax at the rate of $2.10 on the 
$100, amounting to a total of $5,676.56. Plaintiff paid same under 
protest in writing, contending that  C. S., 7979, was applicable aud 
brought this action under said provision to recover same. 

The method of tasation here pursued has long been the policy of the 
legislative braiich in  this jurisdiction arid held to be constitutional. 
Person t.. TI7affs, 184 N .  C., 499. 

I n  the preseut case the State Board of ,lssessment accepted as cor- 
rect the returns of the Garysburg Nanufacturing Company, that  the 
actual value in  cash of capital stock as of 1 Xay ,  1926, was $350,000. 
Thiq included the stock in the Argent Lumber Compauy held by 
it,  anlounting to $225,000. B y  its detail report, carefully made, the 
Garysburg Manufacturing Company admitted that  this stock was a 
part  of i ts  caapital stock. I n  fact, it  did represent its profits from it* 
lumber enterprise in that community. At  the time i t  made its report 
the law it now questions was operative. I f  the company was dissatisfied 
n i t h  any assessment, i t  had a forum-the remedy clearly fised by statute 
as abore shown, not C. S., 7979, with the right to be heard before the 
State Board of Assessment for any irregularities or any illegal assess- 
ment, and an appeal provided for to the Superior Court and Supreme 
Court, and full  notice given ill complia~lce with the Fourteenth Amend- 
ment to the Constitutioil of the United States. 

I n  ;lIanufacfuring C'o. c. Commissionr~s, 189 N .  C., at  pp. 103, 104, 
the matter is fully set forth as  follows: "From a consideratioil of these 
a d  other pertinent provisions of the law, it is  clear, in our opinion, 
that the State Board of Assessrncnt is given supervisory powers to cor- 
rect improper assessments on the part  of the local boards and that on 
complaint made in  apt time aud 011 notice duly given and on sufficient 
and proper proof before this State Board, plaintiff could have obtained 
or had full  opportunity to obtain the relief he now seeks. This being 
true, the judgment of his Honor sustaining the demurrer must be upheld, 
for  it is  the accepted position that  a taxpayer is  not allowed to resort to 
the courts in cases of this character until he has pursued and exhausted 
the remedies prorided before the duly constituted administrative boards 
having such matters in charge. Gorham 71. Mfg. Co., Current Supreme 
Court Reporter, U. S., pp. SO, 81; First lTationa7 Bank v. Weld ,  264 
l?. S., p. 450; Farmcomb v. Denuer, 252 U. S., p. 7. I n  Gorham's case, 
Associate Justice Sanford states the controlling principle as f o l l o ~ s :  
'We are of opinion that without reference to the constitutional questions, 
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the bill was properly dismissed because of the failurt? of the company 
to avail itself of the administrative remedy provided 1sy the statute for 
the revision and correction of the tax. A taxpayer who does not exhaust 
the remedy provided before an administrative board io secure the cor- 
rect assessment of a tax cannot be heard by a judicial tribunal to assert 
its invalidity.' Our State decisions to the extent the~r have dealt with 
the subject are in full approral of the principle, holding that a tax- 
payer must not only resort to the remedies that the Legislature has 
established, but that he must do so at  the time and in the manner that 
the statutes and proper regulations provide. R. R. z .  Commissioners. 
188 N.  C., p. 265; Wolfenden v. Commism'oners. 152 PI'. C., p. 83; Com- 
missioners v .  Murphy, 107 K. C., p. 36; Wade v. Commissioners, 74 
N .  C., p. 81." Lumbar Co. v. Smith, 146 K. C., 199; L<znd Co. v. Smith, 
151 N.  C., 70; Hart z.. Commissio7ters, 192 N. C., 161; Whitley v. 
JT'a!.shington. 193 N .  C., 240; Caldwell Co. c. Doughton, 195 N. C., 62; 
Stanley v. Supervisors, 121 U. S., 535, a t  p. 550; Western. Union Tel. 
Co. v. .Missouri, 190 U.  S., 418, at p. 426; English zt. Arizona, 214 
u. S., 359. 

In all the authorities it is distinctly held that a particular board, 
such as is the State Board of Assessment, given authority to assess or 
fix the value of property for taxation, is exercising a quasi-judicial 
function and, when the method is provided by statute for appeal from the 
exercise of this function and the taxpayer fails to avail himself of it, he 
cannot bring an action to recover back that portion of the taxes, so 
assessed, which he claims to be illegal. I11 the instant case, the Board 
of Assessment reported results of the appraisement and did not report 
the individual items upon which the appraisement was made, conse- 
quently, in this sense, the appraisement of the value of the stock held in 
a foreign corporation was not so separated from the other property au 
to permit a variation of this rule. First National Bank v. Weld County, 
264 U .  S., 450. For  the reasons given, the judgment below is 

Reversed. 

WELLINGTON-SEARS & COMPANY V. DIZE AWNING AND 
TENT COMPANY. 

(Filed 20 March, 1929.) 

1, Contracts-Construction and Operation---General Rules of Construc- 
tion. 

If  a contract is susceptible of two constructions. one of which will 
make it enforceable and the other unenforceable, the former construction 
will generally be preferred. 
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Same. 
If  an  instrument is susceptible of two constructions, one of which makes 

i t  an executory contract and the other an option, the latter will be re- 
jected because by the other construction mutual rights are conferred. 

Contracts-Requisites and ValidZty-Consideration-Executory Con- 
tracts-Mutual Promises. 

Where an executory contract contains several promissory covenants on 
both sides, it is not necessary that each promise on one side be supported 
by an obligation or promise on the other if it  is a part of an entire con- 
tract which is supported by suffcient consideration. 

Same--Covenants Not  To Su-Terms of Credit. 
Where there is a contract for the sale of certain goods a t  a stipulated 

price with the provision that if the production of the mill manufacturing 
them should be curtailed by strikes or unavoidable cause, deliveries there- 
under were to be made in proportion to production, with further agree- 
ments that delay or defect in quality in any delivery should not be cause 
for canceling any portion of the contract other than the delivery in ques- 
tion, and that the coutract should be subject to regulation by the seller of 
the amount of credit to be extended: Held, the contract is entire and sup- 
ported by sufficient consideration, and is binding on both parties. 

APPEAL by defendant from Xa~cRae ,  Special Judge, a t  May Term, 
1928, of FORSYTH. Affirmed. 

T h e  parties duly executed the following paper : 

No. 3011. 
Office of 

WELLINGTON-SEARS & CO. 

93 Franklin St., Boston. 66 Worth St., xew York. 

Sold to Dize Awning 8: Tent Company, Winston-Salem, N. C. 

About fifty thousand (50,000) Yds. 30-in. 8.42 oz. Army Duck. 
Price. 2 5 % ~  per yard. 
Terms:  2% 10  days net 60-FOB Mill, actual freight allowed to 

destination not exceeding $1 per cwt. 
Delivery: Specifications to be furnished by 15 November, 1925, for 

shipment not later  than 27 February, 1926. 
Shipping Directions : Dize Awning & Tent Co., Winston-Salem, N. C. 
I f  the production of the mill making these goods shall be curtailed 

during the life of this contract by strikes, lockouts or any unavoidable 
cause, deliveries shall be made and accepted in  proportion to the pro- 
duction. Buyer agrees that  delay, or  defect i n  quality, i n  any delivery 
shall be no cause for canceling any portion of this contract, other than  
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the delivery in question. I t  is expressly agreed that this order is sub- 
ject to regulation by the seller of the amount of credit to be extended 
hereunder. 

Accepted : WELLIXGTON-SEARS d' COMPANY. 
By ( S )  J. W. Proctor. 

( S )  Dize Awning & Tent Co. 
( S )  E. G. Dize. 

Boston, 24 October, 1925. 

The plaintiff brought suit upon the defendant's failure to comply 
with the contract, setting up two causes of action, one under the law of 
the forum, and the other under the law of what is claimed to be the 
place of the contract-i. e., the Commonwealth of Massachusetts. I t  is 
alleged in the complaint that the defendant accepted a . ~ d  paid for 9,813 
yards of army duck and refused to accept and pay for 40,187 yards, and 
that by reason of this refusal and the decline in the market price the 
plaintiff suffered a loss of $2,712.62. The plaintiff a,3ks judgment for 
this amount with interest from 18 October, 1926. 

The action was brought in the Forsyth County court, and after the 
jury had been empaneled the defendant demurred ore 'enus to the com- 
plaint on the following grounds: (1)  The paper-writmg sued on does 
not constitute a contract binding upon the defendants for the reason 
that the specification of the amount of goods to be purchased is too 
indefinite to be enforceable. (2)  The following provisions made the 
contract roid for want of mutuality: ( a )  "If the production of the mill 
making these goods shall be curtailed during the life of this contract, 
by strikes, lockouts, or any unavoidable cause, delivery shall be made 
and accepted in proportion to the production. (b) Buyer agrees that 
delay or defect in quality in any delivery shall be no cause for canceling 
any portion of this contract other than the delivery in question. (c) I t  
is expressly agreed that this order is subject to regulation by the seller 
of the amount of credit to be extended hereunder." (3)  I f  the paper- 
writing is a contract governed by the law of Illassach.~setts, the plain- 
tiff's remedy is under section 52, paragraph 3, chapter 106 of the 
General Laws 1921 of that Commonwealth, and i t  appears upon the 
face of the pleadings that the plaintiff has elected to bring suit under 
section 54 for rescission. On the plaintiff's appeal to the Superior 
Court the judgment of the county court was reversed a ~ d  the cause was 
remanded for trial. The defendant excepted and appealed. 

J .  E. Alexander and L. X. Butler for plaintiff 
Ratcliff, Hudson & Ferrell for defendant. 
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BDAMS, J. The appellant has abandoned all assigned grounds of de- 
murrer except its position in reference to the last two sentences (b and c) 
in the written instrument which is the subject of the contro~ersy. 
I t  is contended that these clauses make the plaintiff's promise illusory; 
that the plaintiff reserved complete protection against total nonper- 
formance on its par t ;  and that it retained the privilege of refusing to 
make any shipment to the defendant unless it chose to extend credit 
upon its own terms. To these contentions the appellant seeks to apply 
the principle that where a contract consists only of mutual promises 
there must be mutuality of obligation, and that where performance is  
dependent upon the will of one party the purported agreement does not 
constitute a contract. We do not concur in this interpretation. 

I f  a contract is susceptible of two constructions one of which will 
make it enforceable and the other unenforceable, the former construc- 
tion will generally be preferred. Torrey z.. Cannon, 171 N.  C., 519; 
Edwards v. Im. GO., 173 N. C., 614. And as between two possible con- 
structions, one of which makes the instrument an executory contract 
and the other an option the latter will be rejected because by the other 
construction mutual rights are conferred upon the contracting parties. 
4 Page on Contracts, sec. 2050. 

Mutuality of promises means that promises to be enforceable must 
each impose a legal liability upon the promisor. Each promise then 
becomes a consideration for the other. Want of mutuality is merely 
one form of want of consideration. But a single consideration may 
support several promises; i t  is not necessary that each promise have a 
separate consideration. Hence, a covenant which imposes obligations 
upon one party only may be enforceable if i t  is part of an entire con- 
tract which is supported by a sufficient consideration. 1 Page on Con- 
tracts, secs. 525, 565 et seq.; 1 Williston on Contracts, sec. 141. 

The paper is  not lacking in mutuality of consideration. Mutuality 
of promises is manifest. The plaintiff contracts to sell to the defendant 
50,000 yards of army duck on certain terms, and the defendant con- 
tracts to accept the goods and to pay the price. The parties evidently 
did not contemplate a shipment of all the goods at one time or in  one 
bulk. The specifications were to be furnished by 15 November, 1925, 
so that the goods might be shipped not later than 27 February, 1926. 
One shipment was made 30 December, 1925, and another 5 January, 
1926. The words "any delivery" imply the possibility of more than 
one shipment. To  meet this situation the defendant agreed that delay 
or defect in  q a l i t y  i n  a single delivery of the duck should not be cause 
for cancellation of the entire contract, or a cause of action for breach 
of the entire contract; but he did not contract against his right to bring 
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suit for any loss caused by the plaintiff's delay in making "the delivery 
in question," or by any defect in  the quality of the goods. 

This agreement is not a discharge of the plaintiff from liability for 
breach of his contract; i t  is not a covenant not to sue. Nor is i t  a uni- 
lateral promise similar to that in  Rankin v. Mitchsm, 141 N.  C., 277. 
There the contested claim was held to be unilateral because it was not 
intended to bind the defendant and did not purport to impose upon him 
any obligation; but here the obligation assumed by the defendant is 
only a part of an entire contract which is supported by a valuable con- 
sideration. The contract does not, as we understand it, confer upon the 
plaintiff an unlimited right to determine the nature or extent of his 
performance so as to make his promise illusory. He  is bound by the 
terms of his contract and is liable in damages for its breach. Forbes v. 
1lfil2 Co., 195 N. C., 51. 

The sentence relating to the extension of credit must be construed in 
connection with other parts of the contract. I f ,  as we have said, the 
parties contemplated the probable delivery of the goods in installments, 
a stipulation that the seller should regulate or limit the amount of the 
unpaid installments would not avoid the contract or render it unen- 
forceable; and this, we apprehend, is as distinctly one of the purposes of 
the provision as a desire to guard against the possible intervening insol- 
vency of the debtor. #later v. Refining Corporation, 110 S .  E .  (Ga.), 
759; Jfendel c. Concerse & Co., 118 S .  E., (Ga.), 587, 879; Seed Co. v. 
Jennette Bros., 195 N. C., 173. 

The judgment of the Superior Court overruling the demurrer is 
Affirmed. 

THE STATE BOARD O F  CHARITIES AND PUBLIC WELFARE ET AL. v. 
HIGHLAND HOSPITAL, INC., AND DR. ROBERT S. CARROLL. 

(Filed 20 March, 1929.) 

1. Hospital8-Private Hospitals-Actions to Revoke Licens-Parties- 
Demurrer. 

Where an action is brought by the State Board of Charities and Public 
Welfare to vacate and annul a license it had issued for the maintenance 
and operation of a private hospital for the insane, on the ground of im- 
morality and cruelty of its principal owner or manaj:er, in which the 
manager is joined, a demurrer of the individual is properly sustained. 

2. Sam-Issues-Mistrial. 
Where there is allegation and evidence, in an act..on to annul and 

revoke the license of a private hospital for the insane, that immorality 
had been practiced among its employees by the manager and principal 
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owner, and also cruel treatment had been used towards the patients by 
him, with separate issues as to each class of offense submitted to the 
jury, and the jury renders a partial verdict by leaving unanswered the 
issue as to gross immorality, the action of the court in directing a mis- 
trial and refusing to sign judgment for defendant is not erroneous. 

APPEALS by plaintiffs and defendant, Highland Hospital, from 
Harris, J., at No~ember-December Term, 1928, of WAKE. 

Proceeding under C. S., 6219, to vacate and annul license to operate 
private hospital for cure of insane, granted by State Board of Charities 
and Public Welfare to Highland Hospital, Inc., of Asheville, N. C. 

Annulment of the corporate defendant's license is sought on the 
alleged ground of gross immorality with certain patients and nurses on 
the part of Dr. Robert S. Carroll, principal owner, manager and medical 
director of said hospital. 

By amendment to the original complaint, i t  is further alleged that the 
defendants have been guilty of gross neglect and cruelty in the operation 
of said hospital, for which i t  is also sought to annul the license of the 
corporate defendant, Highland Hospital, Inc. 
-1 demurrer was interposed by the ilidividual defendant, Dr. Rohcrt S. 

Carroll, on the ground that ihe con~plaint does not state facts sufficient 
to constitute a cause of action against him. The demurrer nas  sus- 
tained, and plaintiffs gave notice of appeal. 

The action against the corporate defendant proceeded to trial, and 
four issues were submitted to the jury, as ~~~~~~~s: 

"1. Are plaintiffs estopped on the cause of action set out in the 
original complaint by the verdict and judgment of the Superior Court 
of Buncombe County, as alleged in the answer? Answer : No. 

"2. Was Dr. Robert S. Carroll guilty of gross immorality while 
medical director and manager of Highland Hospital, as alleged in the 
complaint ? Answer : 

"3. Was Dr. Robert S. Carroll, medical director and manager of 
Highland Hospital, guilty of gross neglect in the conduct and operation 
of said hospital, as alleged in the complaint? Answer: No. 

"4. Was Dr. Robert S. Carroll, medical director and manager of High- 
land Hospital, guilty of cruelty in the conduct and operation of said 
hospital, as alleged in the amended complaint 1 Answer : NO." 

The following is taken from page 15 of the record: 
"The jury, after deliberating for some time, came into court and 

reported to the court that they had agreed on their answers to the first, 
third and fourth issues, and had answered each of said issues No, as the 
same is  shown by the record, being the issues and answers thereto as 
delivered to the court and filed with the clerk. Thereupon, the defend- 
ant, Highland Hospital, Inc., moved for judgment upon the answers of 

48--196 
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the jury to the third and fourth issues. The jury failed to answer the 
second issue. The court vas  of the opinion as a matter of law that it 
could not render judgment as prayed inasmuch as the jury did not 
answer the second issue, and for this cause refused the motions of the 
defendant for judgment upon the third and fourth issi~es." (Exception 
by defendant and notice of appeal.) 

"The jury not having answered the second issue, thl: plaintiff moved 
the court that a mistrial be ordered, as to all the issues, and the court 
being of the opinion that the jury not having answered the second issue, 
a mistrial should be ordered as a matter of law, did so order and caused 
a juror to be withdrawn and a mistrial had." (Exception by defendant 
and notice of appeal.) 

Again, on page 42 of the record, the following appears: 
"The jury not having answered the second issue, the plaintiffs moved 

the court that a mistrial be ordered as to all the issues, and the court, 
being of the opinion that the jury not having answered the second issue, 
a mistrial should be ordered as a matter of law, did so order and caused 
a juror to be withdrawn and a mistrial had. 

"To this action of the court the defendant, in  apt time, duly excepted 
and appealed." 

Both sides, plaintiffs and the corporate defendant, have perfected 
their appeals. 

Attorney-GelteraZ Brummitt, Assistant tlttorneys-Gt'neral Saslt and 
Siler, William B. Jones and R. L. McMillan for State Board of Chari- 
ties and Public Welfare et al. 

J .  C. Martin, Murk W.  Brown, E X. Simms and Josiah TI'. Bailey 
for def endanfs. 

STACY, C. J., after stating the case: The complairt does not state 
facts sufficient to constitute 51 cause of action against the individual de- 
fendant, Dr. Robert S. Carroll, hence the demurrer interposed by him 
was properly sustained. The license of the corporate defendant alone is 
sought to be vacated or annulled. And we may add, that by the same 
token, the court's ruling on the corporate defendant's plea of res judicata 
would seem to be correct, though this question is not now before us for 
decision. 

Affirmed. 
DEFENDANTS' APPEAL. 

STACY, C. J. As we interpret the record, the court did not accept or 
undertake to accept, as part of a verdict, the jury's agreement on the 
erst, third and fourth issues, for it is stated in two places in the 
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case on appeal that a juror mas withdrawn and a mistrial ordered. 
Hence, the power of the court, i n  a proceeding like the present, to accept 
a partial verdict, conclusive of some of the mooted questions, but not 
fully determinative of the issue involved, is not presented for decision. 

I n  this view of the matter the defendant's appeal must be dismissed. 
Cement Co. L'. Phillips, 182 X. C., 437, 109 S. E., 257. 

Appeal dismissed. 

FRAKK K. ELLISGTOS aso ELIZABETH W. ELLISGTOX, GUARDIAN OF 

BETTY W. ELLISGTOS, v. THE RALEIGH SA4TINGS BASK AND 
TRUST COMPANY, ESECUT~R ASD TRVSTEE FNDER THE WILL OF FRANK 
K. ELLINGTOS, ET AL. 

(Filed '70 Jlarch, lW29.) 

Wills-Construction-General Rules of Construction-Intent of Testator. 
In the absence of some controlling rule of lam* or public policy, a will 

and codicils thereto will be cou3trued to give eBect to the intent of the 
testator to be gathered from the several related instruments considered 
as an entire whole. 

APPEAL by defendant, Raleigh Savings Bank and Trust Company. 
from Harris, J., at  October Term, 1928, of WAKE. 

Civil action to obtain a construction of the will of Frank K. Ellington. 
From the judgment rendered, the Raleigh Savings Bank and Trust 

Company, executor and trustee, appeals, assigning errors. 

JI urray Allen for plaintifs. 
Thomas H.  Cal~.ert for defendant bank.  

STACY, C. J. The guiding star  in  the interpretation of wills, to which 
all rules must bend, unless contrary to some rule of law or public policy, 
is the intent of the testator, and this is to be ascertained from the four 
corners of the will, considering for the purpose the will and any codicil 
or codicils as constituting but one instrument. 28 R. C. L., 211, et seq. 

Viewing the record in  the light of these principles, a majority of the 
Court is of opinion that  the judgment rendered by his Honor below 
places a permissible construction on the will and codicil i n  question, 
and that  no sufficient reason has been made to appear for overturning 
the judgment. Two members of the Court, however, hold a contrary 
opinion. 
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M u c h  could be said a n d  wri t ten o n  both sides of t h e  question, without  
a n y  grea t  benefit t o  the  profession, perhaps, a s  t h e  case s imply calls f o r  
the  appl icat ion of settled principles t o  a pecul iar  use of language, not 
likely t o  a p p e a r  again, a n d  i n  th i s  r i e w  of the  mat te r  we deem i t  suffi- 
oient t o  say  t h a t  the  judgment  is  

Affirmed. 

IR THE MATTER OF ASSESSMEST AGAISST PROPERTY OF SOUTHERN 
RAILWAY COMPANY FOR PAVISG ON RBILROAI) STREET, KER- 
NERSVILLE, NORTH CAROLINA. 

(Filed 20 March, 1929.) 

1. Adverse Possession-Nature a n d  Requisites-Municipal Corporations 
-Railroads. 

An incorporated city or town may obtain title to streets located upon 
the right of way of a railroad company by long and continuous, open, and 
adverse use thereof for such purpose, and where the cil:y has so used the 
land for a long period of time there is a presumption c~f a n  original con- 
demnation by the city under i ts  charter or general statute, and just com- 
pensation paid therefor, and C. S., 434, relating to the ricquisition of rail- 
road rights of way by adverse possession in certain instances, has no 
application a s  to  the rights of municipalities to  acquire the land. 

2. Municipal Corpora t io l~s -Publ ic  Improvements-Ass~ssments There- 
f o ~ R a i l r o a d s .  

Where a municipality by sufficient adverse use has trcquired title to  a 
street within the original grant of right of way to a railroad company, 
the property along it  within the boundary of such street belonging to 
the railroad company is liable to  assessment for p a v h g  and street im- 
provements a s  prorided by statute. 

3. Estoppel-Equitable Estoppel--Grounds of Estoppel--Municipal Cor- 
poration-Public Improvements. 

Where a n  incorporated city or town has for a long period of time occu- 
pied a part of a railroad right of way a s  a city street, and the railroad 
company has previous notice that  the municipality world put permanent 
improvements upon the street and assess the abutting owners thereon, 
the railroad company may not wait until after the .mprovements are  
made and then successfully resist the payment of the assessment against 
the property on the ground that the municipality was not the owner of 
the street, the doctrine of equitable estoppel applying. 

4. Trial-Trial by Court Under Agreement-Findings ol! Fact.  
Where the parties to an action agree that  the judge pass upon the evi- 

dence and find the facts involved, his findings have the same force and 
effect a s  the verdict of the jury would have had upon issues submitted. 
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APPEAL by defendant, Southern Railway Company, from Lyon, Emer- 
gency Judge, at September Term, 1927, of FORSTTH. Affirmed. 

The judgment in the court below is as follows: 
"This cause coming regularly on to be heard before me at the civil 

term of the Superior Court of Forsyth County, beginning 12 September, 
1927, and it being agreed by the parties that the court should find the 
facts, after hearing the evidence, the court finds as a fact:  

(1)  That the parties to the action have agreed as follows: (a )  That 
the town of Kernersville in  the year 1925, ordered certain local improve- 
ments to be made on several streets in  the town, including Railroad 
Street, the street in  controversy in this action. (b) That the said local 
improvements were made and assessments duly made against the South- 
ern Railway Company as an abutting property owner on the north side 
of Railroad Street. (c) That Southern Railway Company duly filed an 
appeal to the Superior Court of Forsyth County from the assessment 
for pavement on said Railroad Street. (d) That that part of Railroad 
Street on which the improvement was made is almost wholly within the 
right of way of the Southern Railway Company, and within forty-five 
feet of the center of the roadbed, and the improvement which laid on 
Railroad Street, one-half of the cost of which the town seeks to assess 
against Southern Railway Company, is entirely vithin the right of way 
of the Southern Railway Company. 

(2 )  Upon the evidence introduced the court finds as a fact:  (a)  That 
on the day of , 1865, W. P. Henley and wife, the then 
owner of the land on which the town of Kernersville is now located, 
granted to N. W. N. C. R.  R. Co. an easement in a strip of land ninety 
feet in width, which embraces the locus in  quo, for use as a right of way 
for the operation of a railroad, and for as long as so used; by successive 
conveyances said easement is now held by Southern Railway Company. 
(b) That on 19 February, 1877, the governing authorities of the town 
of Kernersville, by a resolution spread on their records, the following 
resolution, viz.: '19 February, 1877. I t  was passed by the board that a 
street on each side of the railroad bed 45 feet from centre, be established, 
beginning at  the D a n d l e  crossing and running to the Gates crossing. 
Continuation of the Railroad Street, 541/- feet. Beginning on south 
side of Main Street at the planking near a chestnut oak tree, running 
south side of railroad, south 32 deg. east 422 feet to a cedar stake in 
Cedar Grove; thence south 30 deg. east curring with the railroad to 
intersect with the Greensboro Street, width of street 54v2 feet,' ordered 
the opening of two streets ir the town of Kernersville, one on the north 
and the other on the south side of the railroad, said street being known 
as Railroad Street; that the locus in quo is one of the streets opened after 
the adoption of said resolution by the authorities of the town of Kerners- 
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ville, and since 1877 has been maintained as a public street of the town, 
and has been worked by the city forces and used by the citizens of the 
town continuously. (c) That the town of Kernersville ordered the 
making of local improvements, including the local improvement of Rail- 
road Street, pursuant to petition duly filed by property owners, and that 
all action taken in connection with the making of said local improve- 
ment was regular and in accordance with law. (d) That in  apt time 
Southern Railway Company filed its notice of appeal from the confirma- 
tion of the assessment, and filed the statement of facts upon which i t  
based its appeal, alleging in  said statement that Railroal Street is not a 
public street, and that no compensation had been paid Southern Rail- 
way Company by the town of Kernersville for the land covered by the 
street and on which the pavement was laid. (e) That Southern Railway 
Company had due notice of the intention of the authorities to improve 
said Railroad Street by making local improvements thereon prior to the 
commencement of said work, and also had due notice that the authorities 
of the town considered said street a public street, the Scuthern Railway 
Company made no protest and filed no objection to the making of the 
improvement only until after the work mas done and the assessment roll 
prepared. 

Wherefore, the court is of the opinion: (a )  That Railroad Street is a 
public street of the town of Kernersville. (b) That Southern Railway 
Company, knowing that the town was making costly improvements on 
said Railroad Street, in the belief that said street was a public street, 
and would levy assessments against the Southern Railway Company for 
the cost- of said work, offered no objection thereto until after the com- 
pletion of the work, and is therefore estopped to deny that said street is 
a public street. (c) That all things had and done by the governing au- 
thorities of the town in connection with the ordering and making of the 
local improvements was done in accordance with statutes governing the 
making of local improvements. (d )  That Southern Railway Company 
is liable for the assessments levied by the town of Kernersville. 

Therefore, it is now ordered, adjudged and decreed that the town of 
Kernersville have and recover of the Southern Railway Company in the 
sum of $1,512.78, with interest on said sum from 10 March, 1926, until 
paid. Southern Railway Company will pay the cost of this action." 

J. L. Morehead amd W. H. Xurdocl  for town of Kern~rsville. 
Manly, H e d r e n  & Womble for Southern Railway Company. 

CLARKSON, J. I t  will be noted that the parties to this controversy 
agreed that the court below find the facts. Certain facts were agreed to 
and the court heard the evidence and found the facts. The finding of 
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facts by the court are as binding on the litigants as the filldings by a 

jury. 38 Cyc., p. 1933 et seq. 
The court below found the followiiig facts:  "That the locus in quo is 

one of the streets opened after the adoption of said resolution by the 
authorities of the town of Kernersville, and since 1877 has been main- 
tained as a public street of the town, and has been worked by the city 
forces and used by the citizens of the town continuously." 

I t  is well settled that  a municipal corporation cannot exercise the 
power of eminent domain and acquire land for street purposes unless 
authorized by its charter or uilder a p ro~ i s ion  in  the general la~v.  Pro- 
vision made for condemnation must be bottomed on just compensation. 
Lloyd v. Venab7e, 168 N. C., p. 531. 

I t  is said in  Ra7eigh v. D u r f e y ,  163 N. C., at p. 160: "It  is admitted 
that  the plaintiff has been in undisputed actual adverse possession under 
known and risible lines and boundaries of the entire land and property 
for sixty year's, occupying the same and collectiilg the rents. Upoil 
these facts i t  would seem to be plain that  plaintiff has acquired an abso- 
lute title to the property. One of the methods of acquiring title to land 
is by adverse possession. Mobley 2.. Grifin,  104 9. C., 115. We know 
of no reason or authority by which a municipality is excluded from that  
rule and rendered incompetent to acquire title by that  method." 

The town of Kernersville has been in the undisputed actual, adverse 
possession and use of the street under known and visible lines and 
boundaries for nearly half a century. Ordinarily continuous, adverse 
use for over t r e n t y  years is sufficient to gire title. As against an  indi- 
~ i d u a l  there would be no question as to the rights of the town of Ker- 
nersville. S. v. Fisher,  117 N. C., 733; D u r h a m  u. W r i g h t ,  190 K.  C., 
568; W e a v e r  c. Pi t t s ,  191 N .  C., 747; Grant  v. Pozcei- Co.,  ante, 617. 

Bu t  C. S., 434, is as follows: " S o  railroad, plank road, turnpike or 
canal company map be barred of, or presumed to haye conreyed, any 
real estate, right of way, easement, leasehold, or other interest in the 
soil which has been condemned, or otherwise obtained for i ts  use, as a 
right of way, depot, stationhouse or place of landing, by any statute of 
limitation or by occupation of the same by any person whatever." See 
R. R. 27. XcCmX-i l l ,  94 N.  C., 746; P u r i f o y  .c. R. R., 108 N. C., 100, 105; 
Bass v. Sauiga t ion  Co., 111 K. C., 439 ; R. R. z,. Olive,  142 N .  C., 297; 
Grifith c. R. R., 191 IS. C., 84;  l.T'~arn 1, .  R. R., 1 9 1  N. C., 575;  Dnzoling 
v. R. R., 194 h'. C., 488; Heaton  c. Kilpatr ick ,  195 K. C., 108. 

The railroad contends that  under the abore statute and the decisions 
of this Court that  i n  no legal way did the town of Kernersrille acquire 
the street i n  controversy, and the statute of limitation does not run  
against the railroad, and also cites Muse 2,. R. R., 149 N.  C., 443. W e  
do not interpret the statute and decisions to that effect. Where the right 
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IN THE MATTER O F  ASSESSMENT AGAINST R. R. 

of eminent domain is given to towns, cities and public agencies for public 
purposes, if the contention by the railroad is correct, in  many instances 
the result would be to "bottle up" not only the towns and cities of the 
State, but the highway systems of the counties and State. The right of 
eminent domain to condemn property for streets and highways, upon 
the payment of just compensation, is given in numerocs town and city 
charters and the general law. I f  a railroad refuses to sell its land or 
right of way, although not needed for railroad purposeE, and the public 
agencies could not condemn, this would tend to destroy progress and 
public convenience. I t  is a matter of common knowledge that public 
streets and highways run over and under railroads and along the side 
of railroads on and over their rights of way, these streets and highways 
being often hard-surfaced. Under the right of eminent domain given to 
towns and cities in their charter and in the general law, and to road- 
governing bodies, condemnation can be resorted to in reason. Even 
under certain circumstances a railroad can be compelled to build an 
underpass for the protection of the public. Durham v. 11. R., 185 N. C., 
240, 266 U. S., p. 178. 

From the record we think there was sufficient eviden1.e for the court 
below to find that the locus i n  quo was one of the streets opened after 
the adoption of the resolution of the town of Kernersville in 1877. I t  
was maintained as a public street of the town and worked by the city 
forces and used by the citizens of the town ad~ersely and continuously 
for nearly fifty years-the presumption is that i t  was regularly con- 
demned and just compensation awarded to the railroad. The fact that 
the resolution of the board was to the effect that the s:reet be 45 feet 
from the railroad center and the street is almost u~holly within the right 
of way, and the part assessed is entirely within the righ: of way, is im- 
material. 

I n  Hair v. Downing, 96 N .  C., at p. 176, i t  is said: "Where the terms 
of a grant are general or indefinite, so that its construction is uncertain 
and ambiguous, the acts of the parties contemporaneous with the grant, 
giving a practical construction to it, shall be deemed to be a just exposi- 
tion of the intent of the parties. Ang. Water Courses, sec. 363, and 
cases cited in note 1, and among them Jonnison v. W d k e r ,  11 Gray, 
426 ; and Woodcock v. Estey, 43 Verm., 522." Blankens*hip v. Dowtin, 
191 N .  C., at  p. 795. To the same effect is W e a m  v. R. R., supra, and 
S. v. Bank, 193 N.  C., 524. The present locus in quo has been known as 
"Railroad Street," and has been worked by the city forces and used by 
the citizens of the town continuously and recognized by the railroad as 
a city street, for nearly a half century. The acts of the parties con- 
temporaneous with the taking possession is evidence that it was regu- 
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larly condemned and located for street purposes. The interpretation the 
parties put on the transaction will ordinarily be followed. 

The street, as we construe the law upon the finding of facts, was prop- 
erly condemned and abuts on the railroad's property right of way. I n  
Elliott on Railroads, sec. 786, it is said: "There is a conflict in the ad- 
judicated cases as to whether or not the right of way of a raiIroad 
company is subject to local assessment. The question has been discussed 
in a great number of instances and different conclusions reached in 
apparently similar cases. The latest authorities on the subject, how- 
ever, recognize what we believe to be the true rule, and that is, that 
where the right of way receives a benefit from the improvements for 
which the assessment is levied, and there is no statute exempting the 
railroad company from local assessments in clear and unequivocal 
terms i t  is subject to assessn~ent." Commissioners v. R. R., 133 N. C., 
at  p. 218; Kindon z.. R. R., 183 h'. C., 14;  Gunfw v. Sanford, 186 
N. C., 452; Town of Xt. O l i v ~  v. R. R., 188 N. C., 332; 12. R. 21. San- 
ford, 193 N. C., 340; Waxhaw v. R. R., 195 N. C., 550. 

I n  R. R. v. dhuskie, 192 N. C., p. 258, it is held that under the pro- 
visions of the statute, it is necessary that there be an existing street in 
order for a valid assessment for improvements to be laid on the property 
of abutting owner. I n  the present case, "Railroad Street" is an existirlg 
street for the reasons stated. 

I t  is found as a fact: "That Southern Railway Company had due 
notice of the intention of the authorities to improve said Railroad Street 
by making local improvements thereon, prior to the commencenlent of 
said work, arid also had due notice that the authorities of the town con- 
sidered said street a public street, and Southern Railway Company made 
no protest and filed no objection to the making of the improvement only 
until after the work mas done and the assessment roll prepared." 

This finding is fully sustained by the evidence. The following letter 
appears in the record: "Southern Railway System, Operating Depart- 
ment, Winston-Salem, X. C., 18 April, 1985. Mr. S. F. Vance, Mayor, 
Town of Kernersville, Kernersville, N. C. Dear S i r :  I understand the 
town of Kernersville proposes to have (pave) Railroad Street from Main 
Street to Cherry Street, a distance of 350 feet, and 20 feet wide. Won't 
YOU kindly advise how long this street has been open, and for what dis- 
tance? Please furnish me the three certified copies of ordinance passed 
by the town council authorizing the city to do this work. Also advise for 
what portion of this expense we will be assessed, whether the assessment 
can be paid in installments, the amount of each installment and date due, 
and if the ordinance imposes a penalty, and effective date of such penalty. 
Kindly let me have above information at once, and as soon as paving is 
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completed, furnish me bills i n  triplicate f o  cow-.  Your early atten- 
tion to this will be appreciated. Yours respectfully, J. S. Bergman, 
Supt." 

I t  would be a peculiar anomaly for the railroad company, knowing 
that the improvements were being made, its superintc~ndent with full 
knowledge recognizing "Railroad Street" and writes "as soon as paving 
is completed, furnish me bill i n  triplicate to cover," now to claim that  
they are the owners of the street paved at  the expense of the town. 

Even against a trespasser, i t  is said in  R, R. c. NcCaskill, 94 N. C., a t  
p. 754: "Mere silence while a trespasser is improving wa l  estate as if i t  
were his own, while i t  may sustain a claim for the value 3f such improve- 
ments made in good faith, cannot be allowed to transfer the property 
itself to the usurping occupant." 

I n  Sugg v. Credit Corporation, anfe, at  p. 99, speaki;lg to the subject, 
i t  is stated : '(The doctrine of equitable estoppel is based cn an application 
of the golden rule to the everyday affairs of men. I t  requires that one 
should do unto others as, in equity and good conscience, he would have 
them do unto him, if their positions were reversed. Boddie o. Bond, 
154 N. C., 359, 70 S. E., 824; 10 R.  C. L., 688, et seq. I t s  compulsion is 
one of fa i r  play." Charlotte v. Alexander, 1'73 N. C., a1 p. 519-20. 

Charlotfe v. Brouw, 165 K. C., 435, i s  not in  conflict with the posi- 
tion here taken. I n  that case, at  p. 437-8, i t  is said:  "The excess of 
20 per cent of the assessment being void (italics ours), under the charter 
of the plaintiff, the defendant may enjoin the collectior~ of the excess." 
Flowers v. Charlotte, 195 N. C., 599. Nor is The Delamre,  Lacka- 
wahna, etc., R. R. v. Tolcn of -Iforristown, 276 l?. S., 182, 72 Law Ed., 
523. For  the reasons giren, the judgment below is 

Affirmed. 

W. D. HAM, 0. SHIRLEY.  Q. T .  THOMAS, J IARIA H S J I ,  J. E. HAM Ann 
BEN CARRAWAS,  ox BEHALF OF THEMSELVES ASD OTHER DEPOSITOR- 
CREDITORS OF THE S S O W  H I L L  BASKING B S D  T'RCST COMPANY, v. 
G. A. SORTVOOD, J. H .  HARPER,  B. W. EDWARDS,  A. H .  JOYNER,  
D. S. H A R P E R ,  S. H .  H I C K S  A N D  J. E. ALBRITTOS.  OFFICERS A N D  

DIRECTORS OF THE S S O W  H I L L  BASKING A S D  T R U S T  COJIPANY 
AND AS INDIVIDUALS. ASD THE XATIONAL B A S K  O F  S S O W  HILL,  RE- 
CEIVER OF  THE SNOW H I L L  BAXI i ISG AND T R U S T  COMPANY. 

(Filed 20 March, 1020.) 

1. Banks and BankingiDepositors and CreditoreRight to Bring Action 
Against 0Bcers for Wrongful Depletion of Asset-Demurrer. 

The depositors and creditors of a bank in a receiver's hands may main- 
tain nn action against the officers of the bank to recover in behalf of the 
bank damages alleged as resulting from their unlawful, wrongful and 
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negligent conduct. and a demurrer to a complaint alleging this cause of 
action and not claiming damages resulting thereby to the individual plain- 
tiffs, with further allegations that the receil-er had refused to bring the 
action, is bad and properly overruled. 

2. Same-Receivers-Parties. 
The right of action against the officers of an insolvent bank for their 

negligence or wilful misconduct as  such officers vests in the receiver of 
the bank duly appointed by the court, and after his refusal of the demand 
of the depositors and creditors of the bank to bring the action, and it  is 
brought by them for and in behalf of the bank, the receiver is a proper 
party defendant to administer the recovery, if any, in i ts  proper distrihu- 
tion among the creditors and stockholders according to priority. 

3. Same-Demurrer-Misjoinder of Parties and Causes of Action. 
The depositors and creditors of a defunct bank in a receiver's hands 

may bring an action in behalf of the bank against its officers for their 
unlawful, negligent, or wilful acts, causi~ig its insolvency when the re- 
ceiver has refused to bring the action, and a demurrer by a defendant 
to their complailit for misjoinder of parties and causes of actiou is bad. 

4. S a m H r d e r  of Court. 
l l l e  court ill the esercise of its sound discretion may gass u ~ o n  the 

question of ordering the receiver of a defunct bank to bring an action 
against itc officerh for the wrongful depletion of assets upon the demand 
of the depositors and creditors, aud in the absence of snch order, the 
complaining depositors and creditors may maintain the action in behalf 
of the defunct bank, making the receiver a party defendant, a t  their ow11 
risk as  to the cost of the action. 

5. Same-Pleadings-IssuesJurisdictional Questions. 
Where the depozitors and creditors of a defuuct bimk in a receiver's 

hands bring action for the benefit of the bank and agailist its officers for 
their negligent, unlanful, or nilful act. causing it5 ill.ol~ency. ant1 the 
allegation ill the complaint that they hat1 made demand upon the receiver 
to bring the action and that  he had refused, is denied, a jurisdictional 
issue is raised for the finding of the jury nc to the contro\rrted fitct. 

6. Sam-Liability of Officers-Demurrer. 

Where the complaint in an action hrought agtainst the oftircrs of a 
defunct Imnk alleces that the damages for their ilegligcnce ( w a r r e d  while 
they were such ottic~rc: I l c l d ,  wficieut, ant1 disti~lguishal)le fro111 ?'runt 
C'o. v. I'ierct, 195 S. C'., 717. 

STACY, C .  J., d i s s e i ~ t i ~ ~ g :  BROGDES, J.. conrurri~~: in tlis~ent.  

APPEAL 19- defendant, G. A. Sorwood,  f r o m  judgment of Super ior  
Cour t  of GREESE, a t  Chambers, 31 December, 1928. S u n n ,  J .  Affirmed. 

Action by  cer tain depositors a n d  creditors of a n  insolvent hank,  i n  

behalf of themselres and  al l  other  depositors a n d  creditors, to recover 

damages sustained by said bank, resulting i n  i t s  insolvency, and caused 

by t h e  wrongful  acts of defendants, as  i ts  officers and directors. 
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The receiver of said bank is a party defendant. I t  is alleged i n  the 
complaint that said receiver, upon demand duly and regularly made 
upon him, prior to the commencement of this action, refused to bring 
suit to recover said damages. I t  is further alleged therein that "by 
reason of the unlawful, wrongful and negligent conduct on the part  of 
said defendants as hereinbefore alleged, these plaintiffs have been dam- 
aged in  the sum of $177,117.59, less such amounts as the receiver has 
been able to realize from such assets as were left intact at  the time of the 
closing of the doors of the said Snow Hill  Banking and Trust Company, 
which said amount is not exactly known to these plaintiffs, but upon 
information and belief, they allege said amount to be about $55,000, 
and these plaintiffs here demand that the defendant, the National Bank 
of Snow Hill, receiver of the Snow Hill  Banking and Trust Company, 
file in this cause a true and complete statement of the net receipts from 
the said Snow Hill  Banking and Trust Company's awets which were 
turned over to such receiver." 

From judgment overruling his demurrers to the complaint, both writ- 
ten and ore tenus, defendant, G. A. Norwood, appealed to the Supreme 
Court. 

J .  Paison Thornsort, Ricers D. Jolhnmn and Shaw & Jones for 
plaintiffs. 

Teague & Dees and Kenneth C. Royal1 for defendants. 

CONNOR, J. The demurrer, in writing, of the defendant, G. A. Nor- 
wood, for that it appears upon the face of the complaint (1)  that there 
is a defect of parties defendant; (2)  that there is a defect of parties 
plaintiff, and (3)  that several causes of action have been improperly 
united therein, was properly overruled. The said demurrer cannot be 
sustained. 

The cause of action set out in the complaint, as will appear by refer- 
ence to the allegations contained therein, is not for the recovery of dam- 
ages which the several plaintiffs have sustained as individual depositors 
and creditors of the Snow Hill  Banking and Trust Company, by reason 
of its insolvency; i t  is not alleged that each of the plaintiffs has sus- 
tained damages peculiar to himself, which he alone would be entitled to 
recover of defendants, under the authority of Bane a. Powell, 192 N. C., 
387, 135 S. E., 118, cited and approved in Wall a. Howzrd, 194 N.  C., 
310, 139 S. E., 449. The cause of action is for the recovery of damages 
sustained, primarily, by the Snow Hill  Banking and Trust Company, 
resulting in its insolvency, and caused, as alleged in them complaint, by 
the wrongful acts of defendants, acting not as individuals, but as its 
officers and directors, charged with certain specific duties$ to said Bank- 
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ing and Trust Company, which i t  is alleged they have wilfully, wrong- 
fully and unlawfully failed to perform. The allegations of the com- 
plaint are sufficient to constitute a cause of action in favor of the Snow 
Hill Banking and Trust Company, under the authority of Douglms v. 
Daulson., 190 N .  C., 458, 130 S. E., 195, also cited and approved in 
Wall v. Howard, supra. I n  Corporaition Commission. v. Bank, 193 
X.  C., 113, 136 S. E., 362, it is said, in the opinion written by 
Stacy, C. J.: 

"That the right of action against the officers and directors of a bank- 
ing corporation, for loss or depletion of the company's assets, due to 
their wilful or negligent failure to perform their official duties, is a 
right accruing to the bank, enforceable by the bank itself, prior to insol- 
vency, and hence enforceable by the receiver for the benefit of the bank, 
as well as for the benefit of its creditors, is the holding or rationale of 
all the decisions on the subject." Doug7ass v. Dawson, 190 N.  C., 458, 
130 S. E., 195; Besseliew 2;. Brown, 177 N. C., 65, 97 S. E., 743; Bane 
v. Powell, 192 N. C., 387, 135 S. E., 118; Wall v. Howard, 194 N. C., 
310, 139 S. E., 449. 

Upon the appointment of its receirer, after the adjudication that it 
was insolvent, the cause of action against the defendants herein, which 
upon the allegations of the complaint had accrued to the Snow Hill 
Banking and Trust Company, passed to and vested in said receiver, as 
an asset of said Banking and Trust Company, to be administered by 
said receiver for the benefit of creditors, depositors and stockholders of 
said Banking and Trust Company. I t  is well settled that it is the right 
of said receiver, and ordinarily his duty, to realize, if possible, by suit 
or otherwise, upon said asset, by reducing same to money. Money 
realized from such asset, by suit or otherwise, must be distributed 
ratably and equally, first, until they are paid in full, among the credi- 
tors and depositors, having regard, of course, for priorities, where they 
exist, and then among the stockholders of said insolvent company. 
Corp. C'om. v. Bank, supra; Zane on Banks and Banking, see. 86. I t  
was held by this Court in Wall 2;. Houm-d, supra, that the receiver of an 
insolvent bank, alone, nothing e7se appearing, can maintain an action 
to recover of officers and directors of such bank, damages for a wrong 
done by them to the bank. I n  Doug7ass v. Dewson, supra, i t  is said: 

"Actions to recover such assets must be brought and prosecuted by 
the receiver, in his name, as representing all the creditors as u-ell as the 
corporation in process of liquidation, or if such actions are brought by 
creditors or stockholders, i t  must be alleged in  the complaint that 
demand was made upon the receiver to institute the action, and that 
he has refused to comply with said demand. I n  an action brought by 
creditors, depositors or stockholders to recover assets belonging to the 
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corporation, the title to which has vested in the receiver, upon his refusal 
to bring the action, the receiver may properly be made a defendant, to the 
end that the recovery may be subject to orders and decrees of the court, 
in the judgment, as to its application to the claims of c~reditors and de- 
positors, or to its distribution among stockholders." 
- The procedure suggested in the opinion in Douglass v Dawsm, supra, 
and approved by this Court, is i n  accord with the principle, upon which 
Moove v. Mining Company, 104 N.  C., 534, 10 S. E., 679, and Merri- 
mon v. Pcuving Co., 142 N. C., 539, 55 S. E., 366, were decided. I n  the 
opinions in both these cases, Hauses v. Oakland, 104 U. S., 450, 26 
L. Ed., 827. is cited and followed. I n  that case i t  was held that to 
entitle a stockholder in a corporation to maintain an action in  his own 
name, for a wrong done to the corporation, he must allege that he has, 
before instituting the action, exhausted all the means in his power to 
obtain redress of his grievances, within the corporation. When the cor- 
poration, acting through its officers and directors, or through a majority 
of its stockholders, upon the demand of minority stockholders, has 
refused to seek redress of such grievances by an action against those 
who are liable to the corporation, the minority stockholders, in their 
own name, as plaintiffs, may bring and prosecute an action for such 
redress. Recovery in  such action will ordinarily enure t,o the benefit of 
all the stockholders. 

Where the corporation has become insolvent, by reailon of a wrong 
done it, and a receiver has been appointed, in whom the cause of action 
for recovery for such wrong has vested, the creditors of the corporation 
as well as its stockholders, who have suffered from such wrong, upon the 
refusal of the receiver to bring an action to recover for such wrong, in 
compliance with their demand, are not and ought not lo be without a 
remedy. 

Ordinarily, when it is made to appear to the court which has ap- 
pointed the receiver of an insolvent corporation, that a cause of action 
exists in  favor of such corporation, which is an  asset al~ailable for the 
benefit of its creditors and stockholders, and that the receiver has refused 
to enforce the same by action against parties who are liable thereon, 
upon demand of creditors and stockholders, the court will order the 
receiver to bring an action, for the purpose of recovery on said cause of 
action. I t  may be, however, that although the court finis that a cause 
of action exists as alleged by creditors and stockholders, it may further 
find that by reason of the insolvency of the parties liable thereon, or 
for other causes, the prosecution of the cause of action is not advisable 
for the reason that a substantial recovery thereon is not probable. I n  
such case the court, in the exercise of its discretion, may well refuse to 
order the receiver to bring the action, and to prosecute the same at the 
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expense of the assets in his hands; or if the court shall find that  the 
receiver, in refusing to bring the action, upon the demand of creditors 
or stockholders, acted in  good faith, and in  the exercise of a sound 
judgment, i t  may decline to make the order, or to remove the receiver, 
and appoint another as receiver. 

Creditors or stockholders, whose demand upon the receiver of an  in- 
solvent corporation, that he  bring an  action to enforce a cause of action 
in favor of the corporation, existing a t  the date of his appointment, has 
been refused, are not required to petition the court for an  order that  the 
receiver bring the action. They may, after such demand and refusal, 
bring the action and prosecute the same a t  their expense. I n  the event 
that  they fail to recover, or if they recover a judgment vhich  does not 
increase the substantial assets of the insolvent corporation, because of 
the insolvency of the judgment debtors, all costs and expenses of the 
action must be borne by the plaintiffs; they will not ordinarily be a 
charge upon the assets of the insolvent corporation in the hands of the 
receiver. A recovery in such action, resulting in an increase of the 
assets i n  the hands of the receiver, will inure to the benefit of all the 
creditors and upon the satisfaction in full of their claims, to the benefit 
of all the stockholders of the insolvent corporation. The  receiver may 
properly be made a party defenclant in order that the recovery, if any, 
may be distributed by him in accordance with the orders and decrees of 
the court, just as other assets in his hands are distributed. 

I n  the instant case, we find no error in the judgment overruling the 
demurrer, ore tenus, of the appealing defendant. The  facts alleged in  
the complaint constitute a cause of action. The  allegation that  demand 
was made on the receiver to bring an  action against the defendants up011 
the facts alleged, and that  such demand was refused, if denied in  the 
answer, will raise an issue which is jurisdictional ill its nature. I f  a 
contention is  made by defendants that  the allegations of the complaint 
are not sufficiently definite and specific, relief may be afforded by an 
order that  plaintiffs file a bill of particulars; if such bill is filed, plain- 
tiffs will be restricted on the tr ial  to proof of the matters particularly 
specified therein. Gore t.. W i l m i n g t o n ,  194 N. C., 450, 140 S. E. ,  71; 
S. v. W a d f o r d ,  194 S. C., 336, 139 S. E., 608. 

Upon the allegations of the complaint this action is easily distinguish- 
able from Trust  Po. r. Pierce, 195 S. C., 517, 143 S. E., 524. I t  does 
not appear upon the face of the complaint i n  this action, that  dcfend- 
ants were officers and directors of the Snow Hi11 Banking and Trust  
Company for different or successive terms. I t  is alleged that  they were 
all officers and directors during the time the wrongs were committed by 
them acting as such, which wrongs resulted in the insolvency of the 
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said Banking and Trust Company, and for which damages are sought 
to be recovered in this action. 

I t  seems proper to observe that on this appeal we are not dealing with 
the merits of this action, but solely with the sufficiency of the allegations 
of the complaint. Furniture Co. v. R. R., 195 N. C., 636, 143 S. E., 
242. We decide only that the allegations are sufficient, and that there 
was no error in  overruling defendant's demurrers. both written and ore - 
tenius, to the complaint. These demurrers present for decision issues of 
law only. I f  the material allegations of the complaint trre denied in the 
answer, which defendant has leave to file, issues of fact will be raised, 
which will be tried according to law, in  order that the truth may be 
established and judgment be rendered according to law. The judg- 
ment is 

Affirmed. 

STACY, C. J., dissenting: I n  my opinion, the plaintiffs are not in 
position to make the tort liability of the defendants to the bank and its 
receiver the basis of a creditors' bill. Where a numbe:: of persons are 
injured by the tort of another or others, each may m e  for his own 
damage, but I had not thought it permissible, in  the absence of statu- 
tory authority, unless by consent, for all to join in  one suit and prose- 
cute their claims in  a single action. 

I am authorized to say that Mr. Justice Brogden entertains views 
similar to those here expressed. 

MARY D. REDMOND, ADMINISTRATRIX OF MARCELLUS REDMOND, v. 
THE NORFOLK SOUTHERN RAILROAD COMI?ANY. 

(Filed 20 March, 1929.) 

Railroads-Operation-Injurim to Person On or Near Track-4n t r ibu-  
tory Negligence-Last Clear Chance. 

Evidence tending only to show that the plaintiff's intestate left the 
defendant's track at the approach of its train and returned to rescue his 
hog on the track when the running train was in about five feet of the 
place is insufficient to take the case to the jury upon the issue of negli- 
gence or apply the doctrine requiring a signal or warning to be given by 
the defendant's engineer, or that of last clear chance. 

APPEAL by plaintiff from Grady, J., at January Spec:.al Term, 1929, 
of WAKE. Affirmed. 

Action to recover for the wrongful death of plaintiff's jntestate. From 
judgment of nonsuit, at the close of plaintiff's evidence, plaintiff ap- 
pealed to the Supreme Court. 
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Chas. U .  Hawis an,d Gatling, Mor~-is d Parker for plaintif. 
Robort N .  Simms for defendant. 

PER CURIAM. The evidence of the plaintiff tended to show that the 
death of her intestate was caused by his own negligence, in  going upon 
defendant's track, for the purpose of rescuing his hog from danger, 
when defendant's train was within about five feet of the hog. There 
was no evidence from which the jury could have found that defendant's 
negligence, in  failing to blow the whistle or ring the bell, or in  failing 
to keep a proper lookout, was the proximate cause of the injuries which 
resulted in the death of plaintiff's intestate. 

This case is easily distinguishable from Jenkins v. R. R., ante, 
466, 146 S .  E., 83, and Hart v. R. R., 193 N. C., 317, 136 S. E., 874. 
Plaintiff's intestate was not on or near defendant's track in  an appa- 
rently helpless condition, at a distance from the train, within which the 
train could have been stopped by the exercise of reasonable care, before 
it struck and injured him. 

There was no evidence from which the jury could hare found facts to 
which the doctrine of the "last clear chance" is applicable. This doc- 
trine and the principles upon which i t  is founded are fully discussed by 
Rrogden, J., in his opinion in Redrnm~d v. R. R., 195 N. C., 764, 143 
S. E., 829. H e  says: "The doctrine does not apply to trespassers and 
licensees upon the tracks of a railroad who, at the time, are i n  apparent 
possession of their strength and faculties, the engineer of the train, pro- 
ducing the injury, having no information to the contrary. Under such 
circumstances the engineer is not required to stop his train or even 
slacken his speed, for the reason that he may assume until the I7ery 
moment of impact that the pedestrian will use his faculties for his own 
protection and leave the track in  time to avoid the injury." 

I n  the instant case, plaintiff's intestate left the track, because he was 
aware of the approaching train. When he went back upon the track, in 
his effort to save his hog, the train was within five feet of the hog. The 
train could not have been stopped within this distance. Plaintiff can- 
not recover in  this action, because the death of her intestate was not 
caused by the negligence of defendant, but by his own negligence. 
Upon the evidence, defendant does not rely upon contributory negligence 
as a defense. Plaintiff, therefore, cannot invoke the doctrine of the 
"last clear chance" to support her right to recover of defendant. This 
doctrine, although well established in this jurisdiction, has no applica- 
tion to the instant case. The judgment dismissing the action is 

Affirmed. 
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T. W. GRAY AXD DORA GRAY. HIS WIFE, V .  T. 11'. 31lN'RORN ET AL. 

(Filed 20 March, 1929.) 

Reformation of Instruments - Grounds Therefor - Mi~turtl Mistakes - 
Mortgages. 

In a suit to reform mortgage on lands upon the mutual mistake that a 
properly indexed jmiior mortgage should be subject to a prior insuffi- 
ciently registered one under agreement between respecl:ire parties: Held ,  
reformation of the instrument upon the verdict of the jury is not error. 

APPEAL by defendant, Mewborn, from Grady, J., at  Sovember Term, 
1928, of LEKOIR. N O  error. 

F. E. Wallace, C. W .  Pridgen, Jr., and XcLean Le. Stctcy for p1ainti . f~.  
Rouse & Rouse for d e f e n h n t .  

PER CURIAM. On 10 February, 1916, the plaintiffs executed a mort- 
gage to J. H. Parham and others to secure the sum of $204. The mort- 
gage was registered on 12 February, 1916, and a f t ewards  transferred 
to the defendant, R. H. Gray. O n  25 February, 1919, the plaintiffs to 
secure the payment of $1,000 executed to Pa rham and others a mort- 
gage which was registered 6 March, 1919. On 21 December, 1920, they 
executed to R. H. Gray a mortgage for $2,130, which was registered 
immediately, but was not cross-indexed until February, 1923. On 21 
December, 1920, they gave a mortgage to the defendant, Mewborn, for 
$2,800, which was registered and cross-indexed on 6 February, 1921. 
The following is  the warranty clause of the mortgage to Newborn: 
(( Tha t  the same are free from all encumbrances whatsoe~.er except $2,130 
to Hadley Gray;  $204 to H. C. Wooten; $1,000 to Parham,  Suggs and 
Herring, on tract No. I ;  and $1,800 to George TV. ( lar r i s  on tracts 
NO. 2 and No. 3." 

On 1 March, 1922, the plaintiffs executed a deed of trust to R. E .  
Mewborn, trustee for T. W. Mewborn, to secure the deht for which the 
mortgage of 21 December, 1920, was executed. On 1 2  January,  1024, 
J. H. Parham and others brought suit against T .  W. Gray to foreclose 
the mortgage for $204, to which judgment creditors and all the other 
mortgagees became parties. The land was sold by a co:nmissioner, and 
i n  the application of the proceeds other claims were given priority over 
the Gray mortgage for the reason that this mortgags had not been 
properly indexed prior to the registration of the Nev-born mortgage. 
This action was instituted to reform the Mewborn mortgage and the 
deed of trust. A demurrer was filed and overruled. Gray v. ;lIezuborn, 
194 N. C., 348. Thereafter a tr ial  was had and this verdict was re- 
turned : 



N. C.] S P R I R G  T E R M ,  1929. 771 

STATE v. ASDERSOX. 

1. Was i t  understood and agreed between T. W. Gray and T .  W. 
Mewborn that  the mortgage deed from Gray and wife to Mewborn, 
dated 2 1  December, 1920, should contain a clause or proviso that  it 
should be junior i n  effect to the mortgage deed made by T. W. Gray and 
wife to R. H. Gray, dated 2 1  December, 1920, as alleged in  the com- 
plaint ? Answer : Yes. 

2. I f  so, was such clause or proviso left out of said mortgage deed 
through the mutual  mistake of the parties, as  alleged i n  the complaint? 
Answer : Yes. 

F rom a judgment for the plaintiffs the defendant, Mewborn, appealed. 
There are four assignments of error. The  first rests on an  exception 

to the admission of negative testimony; the second and third on excep- 
tions to the refusal to dismiss the action as  in case of nonsuit; and the 
fourth on an  exception to the judgment. None of these exceptions pre- 
sents sufficient cause for granting a new trial. 

KO error. 

STATE v. ALBERT ANDERSON. 

(Filed 27 March. 1929.) 

Asylums-Manager and Offlcers-Malfeasance, Nonfea.sanc~, and Re- 
moval from Office--Arrest of Jud-ment. 

While corrupt intent is not necessary to sustain a conviction under the 
provisions of C .  S., 4384, making it a misdemeanor for a public officer to 
wilfully or negli~ently omit, etc., to discharge any of the duties of his 
office, it  is required that the indictment sufficiently charge the offense of 
which such officer is accused; and where the action is against the superin- 
tendent of a State hospital for the insane. and the indictment charges 
that he remored or cansed to be remored patients to his private farm 
n l ~ d  caused them to be worked theyepn, without allegation of injury to 
the public or to the patients, or of personal gain to the defendant, the 
indictment fail- to charge facts sufficient to constitute an offense under 
the statute. and  defendaxt'i; nlotion in arrest of judgnent should be 
nllowt~(7 

CKIAIINAL .LCTIOS, before Devin, J., a t  November Term, 1925, of 
WAKE. 

Thc hill of indictment contains fifteen counts, alleging certain acts of 
misfeasance and i~onfeasance against the defendant, who is superin- 
tendent of State Hospital. At  the conclusion of the evidence the tr ial  
judge cscluded from. the consideration of the jury all counts i n  said bill 
except the first, second, seventh, eighth, eleventh, twelfth and fifteenth. 
The  jury rendered a verdict of guilty upon the seventh and eighth 
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counts only, and it was adjudged "that the defendant was not guilty as 
to each and every count in the bill of indictment except the seventh and 
eighth." The bill is drawn under C. S., 4384. The seventh and eighth 
counts are as follows: (7th) "That on or about 30 December, 1927, and 
at various other times, the said Albert Anderson, superintendent of State 
Hospital at  Raleigh, N. C., removed or caused to be ~'emoved patients, 
whose names are unknown to the jurors at this time, to his private 
property in Anderson Heights, and then and there caused said patients 
to work on his, the said Anderson's private property, cl~laring out under- 
brush, cutting roads, etc." (8th) "That on or about 30 June, 1928, and 
at  various other times, the said Anderson, superintendmt of said State 
Hospital, as aforesaid, removed or caused to be removed from said 
hospital patients of said hospital to his private farm and there required 
said patients to work harvesting hay." 

The defendant in apt time lodged a motion in arrest of judgment and 
for a directed verdict of not guilty upon each count in the bill. 

The defendant admitted that at  times he took patienis in his own car 
to his farm, and that he himself put on overalls and they worked to- 
gether from thirty minutes to two hours doing such petty work as piling 
brush or cutting down bushes or raking hay; that in  going to and from 
his farm he frequently took these patients for a ride through Raleigh 
and near-by towns in order to provide mental diversion. The defendant 
insisted that such petty work as was done on his farm was a method of 
treatment in that patients mere remored from the emironment of the 
institution and turned out into the open where they could think and act 
for themselves. This method of dealing with those suffering with 
mental diseases is known as occupational therapy. This method of 
treatment was approved by many of the leading experts in the country, 
who testified at  the trial. 

Dr. Davison, Dean of the Medical School at  Duke lJniversity, testi- 
fied : "There is a department of occupational therapy in every insane 
hospital as well as general hospitals in order to fit the patients to go back 
to normal life as soon as possible, and such work is rery beneficial. I t  
is better to take patients away from the hospital in company with the 
superintendent, and give them such employment as stacking hay or work 
of that kind on premises away from the hospital. I t  increases the 
patient's self-confidence by allowing him to get away fiom the hospital 
grounds. I have had an opportunity to observe the general method of 
hygiene and sanitation in the State Hospital in  Raleigh, and it is the 
very best run institution that I have ever seen. . . . I think it is 
the taking of a patient away from the hospital grounds that is of special 
advantage. Those in  Baltimore would ask me to take them on my place, 
and i t  would increase confidence in themselves. I think that there is an 
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advantage in working with the superintendent because they feel that  
they are in contact with the person in charge of the institution." 

Other eminent experts expressed the same view, including Dr .  Lin- 
~ i l l e ,  superintendent State Hospital a t  Goldsboro; Dr.  William McDou- 
gald, of Duke University; Dr.  Thnrman Kitchin, Dean of Medical 
School a t  Wake Forest; Dr .  J. K. Hall, of Richmond; Dr. Laughing- 
house, Secretary State Board of Health, and Dr .  Rankin, of Duke 
University. 

Tlic court adjudged that  the d e f e d a n t  should pay a fine of $500 and 
costs, from which judgment the defendant appealed. 

Tt'alfer D. Siler, -1ssistant Attorney-General, for f h e  State. 
B i g g s  d B r o u g h f o n ,  R. S. Pimms, Bunn 42 -4wnde71 and R. L. 

Xc-llillan for de fendan t .  

BROGDEX, J. C. S., 4354, under which the indictment was dravn,  
specifies two offenses : 

1. That  if any official named therein "shall wilfully onlit, neglect or 
refuse to discharge any of the duties of his office . . . he shall be 
guilty of a misdemeanor." 

2. I f  i t  shall be proved that  such officer " ~ d f u l l y  and corruptly 
omitted, neglected or refused to discharge any of the duties of his office, 
etc., . . . such officer shall be guilty of misbehavior in office, and 
shall be punishccl by remora1 therefrom, etc." 

The statute has been ronstrupd bv this Court in several decisiorls. I n  
indictments for neglect of duty corrupt intent need not be shown. S.  c. 
Lpeppr,  146 S. C., 655, 61 S.  E., 585; B a f t l ~  1 % .  Rocky -1Iounf,  156 N. C., 
329, '72 S. E., 354; S. 1 , .  Be/.ry, 169 S. C., 371, 85 S. E., 387. The  
foundatioii of liability to indictment of such officers under the statute is  
thus expressed in S. 1.. I la fch,  116 S. C., 1003, 21 S. E., 330: "However 
ho~iest the defendants niay bc (and their honesty is not called in ques- 
tion) the public h a r e  a right to be protected against the wrongful con- 
duct of their servants, if there is carelessness amounting to a wilful 
want of care i11 the discharge of their official duties, which injures the 
public." 

I t  is  to be observed that  the essentials of the crime as  prescribed a re :  
first, a wilful neglect in the discharge of official duty;  and second, injury 
to the public. 

Applying the rules of law to the serenth and eighth counts in the bill 
of indictment, i t  mould appear that  no crime contemplated by the 
statute is charged in  said counts. There is  no allegation of injury to 
the public or  that  the defendant derived R profit from the petty labor of 
the patients; neither is  there allegation as to the ~ i o l a t i o n  of any 
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specific duty imposed by any statute of the Sta te  or  by any  rule or 
regulation duly prescribed by the directors of the institution. More- 
over, there is  no allegation that  any patient was injui-ed or harmed in  
any manner. 

These defects appear upon the face of the bill, artd the motion in 
arrest of judgment should have been allowed. S. v. G'rady, 177 N. C., 
587, 99 S. E., 7 ;  5'. 2.. XcKnight, anfe, 259. 

Error.  

ARTHUR TrIVIAS v. SEASHORE TRASSPORTATION COAIPAST AND 
DOVER-SOUTHBOUND RAILROAD COMPANY. 

(Filed 27 March, 1929.) 

1. Parties DefendankJoinde~sJoint  Tort-Fertsor.A~~tomobiles-Rail- 
roads-Demurrer-Segligence. 

Where a passenger of an autobus transl~ortation company sues the bus 
company and a railroad conlpanp for injuries alleged to have been caused 
by a collision between the bus of one defendant and the train of the other, 
with allegations of negligence as to each, he max recove:' against either or 
both defendants upon their joint or combined negligence, and a demurrer 
to the complaint is bad. 

2. Same. 
Where two defendants are sued for a joint tort, and one has filed an 

answer alleging the negligence of the other as the  sol^ proximate cause 
of the injury ill snit, but asks no relief against its codefendant, the de- 
murrer of the latter to the answer of the former should be disregarded. 

CIVIL ACTIOX, before G m d y ,  J., at Sovember Term, 1928, of LESOIR. 
The plaintiff alleged that  on or about 20 July,  192;', he was a pas- 

senger on a bus ovned and operated by the defendant, Seashore Trans- 
portion Company, and traveling from Kew Bern to Xinston; that said 
bus was equipped with faulty and defective brakes and operated in  a 
careless, negligent and reckless manner, and a t  an unlawful rate of 
speed; tha t  when said bus approached Phillips crossing it failed to stop 
as required by law, but was carelessly and negligentl<g driven into a 
train owned and operated by the defendant, Dover-Southbound Railroad 
Company, and that  as a result of said collision plaintiff sustained s e r i o u ~  
nncl pernianent injuries. The  defendant, Transport:ltion Company, 
made a motion in the cause asking that  the Railroad Company be made 
a party to the suit. The  tr ial  judge entered an  order niaking the Rail- 
road Company a party defendant, and sunimons was duly issued and 
served upon said defendant. The answer of the Transportation Com- 
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pan9 denied that i t  x7as guilty of any negligence, and as a further de- 
fense alleged that  the collision between the bus a i ~ d  the train, resulting 
i : ~  injury to the plnintiff, was caused by the negligence of the Railroad 
('ompanp, for that  said company permitted obstructioils, bushes and 
xvercls to grow upon its right of way near said crossing so as to obscure 
the ~ i e w  of those approaching its track, aiid furthermore, that  a t  the 
tinlta of the collision the said defendant failed to keep a proper lookout 
or give any signal as the train approached said crossing, and that "any 
injury to the plaintiff . . . is due directly and prosimately to the 
carelessness of the defendant, Dover-Southbound Railroad Company." 

Thereupon the plaintiff filed an  amended complaint adopting all the 
allegations in  the original complaint against the Transportation Com- 
pany, and further alleging that  the said collision \\-as due to  the wilful, 
wanton, careless, negligent and unlaxful  manner in which the defend- 
ant, Transportation Company, was operating the bus in  which the plain- 
tiff was riding a t  the timr as passenger, and the wilful, wanton, careless, 
~eg l igen t  and unlawful manner in which the defendant, Railroad Com- - - 

pany, was operating its t rain a t  said crossing, . . . i n  t l a t  it  failed 
to give any  warning o r  signal of its approach and failed to  keep proper 
lookout as its t rain entered the crossing. 

The  defendant, Dorer-Southbound Railroad Compaliy, demurred to 
tho complaint aiid the amended complaint upon the ground that  no 
cause of action x-as alleged therein, and upon the further ground that 
there was a misioinder of causes and of parties. And said defendant 
further demurred to the answer of the Transportation Company upon 
the same ground. 

The tr ial  judge overruled the demurrers of the defendant, Railroad 
Company, and i t  appealed. 

C'owpev, Il'hitakev (e. 4 l l e i b  for p 7 a i ) ~ f i f .  
Dawson d Jones for defendant ,  T r n ~ ~ s p o r f a t i o n  Company .  
1T'arren (e. ITawrn  for d c f e n d n ~ t .  D o r m - , S o u t h  bozozd Railroad Com-  

pany. 

BROGDES, J. The priilciple of law applicable to the controversy in 
its present stage is stated in Ual/i , ,grr L.. 1' l~omus,  195 S. C., 517, 142 
S. E., 761, as fo l lo~m:  '(That one vho  is  riding in  a n  automobile, the 
driver of which is not his agent o r  servant, nor under his control, and 
who is  injured by the joint or combined negligence of a third person 
and the driver, may recover of either or  both, upon proper allegations, 
for the injuries thus inflicted through such coilcurring negligence, is 
fully established by our on-n decisions and the great ~veight of authority 
elsewhere." 
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The complaint and the amended complaint allege a cause of action 
against both defendants, and therefore the demurrer to the pleadings 
filed by the plaintiff was properly overruled. The answer of the Trans- 
portation Company alleges negligence on the part of the railroad as the 
sole and proximate cause of plaintiff's injury, but the Transportation 
Company asks for no relief against the Railroad Company. Hence the 
demurrer of the Railroad Company to the answer of the Transportation 
Company should be disregarded. Bargeon v. Transpo.dation Co., post, 
776 ;  Ballinger v. Thomas, 195 N.  C., 517. 

Affirmed. 

H. A. BARGEON V. SEASHORE TRAXSPORTATION CO>dPANY, INC., AND 
DOVER-SOUTHBOUSD RAILROAD COMPAXY. 

(Filed 27 March, 1929.) 

Partie8 DefendalYtJoinder-Joint Tort-Feasors-DemurreF.--cause of 
Action. 

Where a defendant has another party joined as a codefendant, and files 
an answer denying the allegations of negligence on his part and alleging 
that the negligence of such codefendant was the sole proximate cause of 
the injury in suit, but does not demand relief against such codefendant, 
and the complaint states no cause of action against hin~, the demurrer of 
the codefendant to the answer is good, and the action as to him will be 
dismissed. In this case the statute in regard to contribution between 
joint tort-feasors does not apply, the cause of action arising before its 
passage and operation. 

CIVIL ACTIOX, before Grady, J., at Xovember Term, 1928, of LENOIR. 
The plaintiff in  this action was a passenger in  the same bus referred 

to in the companion case of Vivian v. Transpo~fation Co., an te ,  $74, 
where the facts are stated in detail. 

The Transportation Company, upon motion, procured an order, mak- 
ing the Railroad Company a party, and summons was duly issued and 
served. Thereupon the Transportation Compaily filed an answer, de- 
nying negligence and alleging that any illjury sustained by the plaintiff 
was proximately caused by the negligence and carelessr~ess of the Rail- 
road Company as specifically set out in the answer. S o  relief, however, 
against the Railroad Company was asked by the Tran~jportation Com- 
P""Y. 

The Railroad Company demurred to the complaint and to the answer 
of the Transportation Company upon the ground that no cause of action 
W P ~  qtated in  either pleading. The plaintiff filed no amended complaint, 



N. C.] S P R I N G  T E R N ,  1929. 777 

and, a t  the November Term, 1928, the presiding judge sustained the de- 
murrer and dismissed the action as against the Railroad Company, from 
which judgment the Transportation Company appealed. 

Dazcson & Jones for Transportat ion Company .  
W a r r e n  & W a r r e n  for Dozer-Southbound Railroad Company .  

BROGDES, J. Can one defendant, sued alone for personal injury, file 
an answer denying negligence and liability, and then proceed to allege 
that  the injury mas due to the specific acts of negligence of a third 
party, and thereupon, without asking relief against such third party, 
h a w  such party brought into the su i t?  

I t  is well settled under our system of procedure that  i n  order to hold 
a party in  court a cause of action must be alleged against him. I f  a de- 
fendant against whom a cause of action exists alleges a cause of action 
against a codefendant. growing out of the same matter, then all the 
parties are in court and the causes must be tried upon their merits. 
Botumam 2,. Greensboro, 190 S. C., 611, 130 S. E., 502; Ballinger 1 % .  

T h o m a s ,  1 9 6  N. C., 517, 142 S. E., 761. 
The  Hallinger case established two propositions of law : 
First ,  that  t h e  plaintiff had alleged110 cause of action against the ap- 

pealing defendant. 
Second, that  the codefendant, Thomas, had not sufficiently alleged a 

cause of action against the appealing defendant. 
I n  other words, i n  that  case, the plaintiff alleged too much, and the 

defendant. Thomas, too little. The  demurrer to the comulaint was sus- 
tained by this Court, arid the denlurrer to the answer of Thomas was dis- 
missed because the defendant, Thomas, in his answer denied negligence 
and set up  the defense that  a third party, to wit, the Railroad Company, 
was solely responsible for the plaintiff's injury. ,Z mere defense made 
by one codefendant is not subject to demurrer by the other defendant 
brought into the case. The  result was that the Southern Railway Com- 
pany went out of the case because under the pleadings i t  could not be 
held either by the plaintiff or the tlefelidant, Thomas. 

Applying the principle announced in the Ballinger case to  the plead- 
ings in  the case a t  bar, i t  is  elear that the defendant, Dover-Southbound 
Railroad Company, cannot IF held upon the present record, and the rul- 
ing of the court i s  affirmed. 

The amendment of C. S., 618, e ~ ~ a c t r d  27 February, 1929, permitting 
contribution between joint tort-feasors, does not of course apply to the 
case a t  bar, for the reason that  the amendment creating such a cause of 
action was passed after this suit was commenced. 

Affirmed. 
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ROBERT CljSNISGHAJI ET AL. V. LAURA L. WORTHISGTOS. 

(Filed 27 March. 1!129.) 

Deeds and Conveyances-Construction and Operation--Estates and In- 
terests Created. 

Uuder a deed of lands to a mother and children, after the reservation 
of a life estate in the grantor, the grantees take as tcn:ints in common in 
remainder as of the time of the esecution of the deed and the childreii 
born of the mother during the csontinuance of the life estate or thereafter 
are excluded. In this case there was no  child irt ventre sn mere a t  the 
date of the deed. 

CIVIL ACTIOS, before Daniels, J., at January Term, 1929, of PITT. 
This cause mas submitted upon agreed facts. On 5 L7une, 1919, Mar- 

cellus Sutton and wife, Laura Sutton, executed and delivered a deed 
conveying to Oliria Cunningham and her children and their heirs and 
assigns a certain tract or parcel of land, etc. The grantors reserved a 
life estate in said Marcellus Sutton. Marcellus Sutton, one of the 
grantors, is dead, but Laura Sutton, the other grantor, and wife of said 
Marcellus Sutton, is now living and joins in this proceeding. At the 
time of the execution and delivery of the deed from Marcellus Sutton 
and Laura Sutton, his wife, to Oliria Cunningham a ld her children, 
the said Olivia Cunningham had only two children, to wit, Robert Cun- 
ningham and Ray Cunningham. Since the execution of the deed 
Olivia Cunningham has had four children. A11 of said children are 
minors, and this action has been duly instituted by their guardian. A 
special proceeding was instituted to sell said land for reinvestment. The 
defendant, Laura L. Worthington, agreed to purchase said land for the 
sum of $6,800, which was found to be a fair price for sai'l property. The 
defendant, however, refused to accept the deed tendered by the commis- 
sioner appointed in the'cause upon the ground that said deed did not 
convey an indefeasible title to said land. 

The pertinent part of the judgment is as follou~s: "Acd it further ap- 
pearing to the court that at the time of the execution and delivery of 
said deed, said Olivia Cunningham had only two children then living, 
namely, Robert Cunningham and Ray Cunningham, and that since that 
time four other children have been born to the said Oliv a Cunningham. 
. . . And the court being of the opinion that the said Olivia Cun- 
ningham and her two children, to v i t ,  Robert Cunningham and Ray 
Cunningham, in existence at  the time of the execution and delivery of 
said deed, took a fee-simple title in  said lands as tenants in common, 
subject to the life estate of the grantors, and that after-born children 
could not take any interest or title in said lands as dmcribed in said 
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deed; and that the defendant, Laura L. JVorthington, will acquire a 
good and indefeasible title under said deed as tendered. 

I t  is therefore ordered, adjudged and decreed that  the said Olivia 
Cunningham and her two children, Robert Cunningham and Ray Cun- 
ningham, are the owners in  fee, tenants i n  common of the lands de- 
scribed in said deed executed and deliwred by Narcellus Sutton and 
wife, Laura Sutton, as hereinabove referred to, subject to the life estate 
of Laura Sutton;  and that  the said Leon Cunningham, commissioner, 
appointed by the court under said special proceeding for the sale of said 
lands, has full  power to convey said lands in  fee simple to the said 
Laura L. Worthington, the defendant, and the said Leon Cunningham, 
commissioner, is  directed to execute and deliver a deed conveying said 
lands in fee simple to the defendant, Laura L. Worthington, upon the 
payment of said purchase price of $6,800, which shall also be binding 
and shall operate as a conveyance upon the part  of said minors. Bnd 
it is  further ordered and decreed that  this judgment shall and does 
hereby operate as a bar of right to any interest or title i n  said lands in 
any child or children of the said Olivia Cunningham, who were not 
born, or i n  ventre  sa mere ,  at  the date of the execution and delivery of 
the said deed from Marcellus Sutton and wife, Laura Sutton, to O l i ~ i a  
Cunningham on 5 June,  1919." 

P i t f m a n  & E w e  for plaintif is.  
-11. B. Prescot t  for defendant .  

BROGDEN, J. I f  a deed is duly executed and delivered, conveying land 
to a woman and "her children," reserving a life estate to the grantors, 
do children born or i n  being a t  the time of the conveyance take the land 
as tenants in common v i t h  the mother, or do all the children born or in 
being a t  the termination of the reseruation, take as tenants i n  common 
with the mother ? 

The question of law psesented has been expressly decided in Cullens u. 
Cullens, 161 x. C., 344, 77 S. E., 228, where the principle was thus de- 
clared: "\Ye think i t  well settled that  where land is conveyed, as in  this 
case, to a woman and her children, they take as tenants i n  common, and 
only those born a t  the date of the deed take, unless there is one in ventre  
sa mere ,  and then such child n-ould also take;  but that  fact did not 
exist i n  this case." B e n b u ~ ~ j  c. Buffs, 184 S. C., 23, 113 S.  E., 499; 
Zieglev v .  Lovc ,  185 9. C'., 40, 115 S. E., SST; Bnyd c. Ca,rnpbell, 192 
S. C., 398, 135 S. E., 121. 
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WOODLEY TILGHMAN v. H. S. HANCOCK AND GEORGE PATE. 

(Filed 27 March, 1929.) 

1. Adverse Possession-ActionsDeeds rcs Evidence. 
Where the defendant relies upon his open, continuous, and adverse 

possession of timber lands for twenty years or more to establish his title, 
and not upon color of title, it is not error for the trial court to admit in 
evidence his deed to the land from the one under whom he claims as a cir- 
cumstance in connection with the other and sufficient e~~idence, and when 
the evidence is conflicting the issue is for the jury to determine. 

2. Adverse Possession-Nature and Requisites-Poss~ession-Deeds- 
Presumptions. 

There is no presumption of law that a claimant to land enters into 
possession under his deed thereto, and a deed alone is insufflcient evidence 
of possession under claim of twenty years adverse poss~?ssion. 

CIVIL ACTION, before Grady, J., at November Term, 1925, of LEXOIR. 
The plaintiff alleged that he was the owner of the l a d  in controversy, 

and that the defendant, Hancock, was committing a trespass thereon 
by cutting timber. Plaintiff sought to establish title by proof of adverse 
possession for the statutory period. The evidence tended to show that 
the grandfather and the father of the plaintiff had been in possession 
of the property for more than twenty years prior to the commencement 
of the action. The land in  dispute was woodland, and the plaintiff 
further offered el-idence tending to show that his father had cut and sold 
cross-ties, posts, piling and wood, and had also taken for his own use 
various quantities of lightwood for a period of years A brother of 
plaintiff testified that "we went in  there three or four cozen times each 
winter." There was further evidence that the grandfather of plaintiff 
had sold timber from the land in  1890 or 1891. 

The issue was as follows: "Ha7.e the plaintiff and those under whom 
he claims title, been in open, notorious, hostile and continuous posses- 
sion of the land in  controversy, under known and visible boundaries, 
twenty years prior to the commencement of this acticm?" The jury 
answered the issue "Yes," and judgment was rendered for the plaintiff, 
from which judgment defendant appealed. 

Rouse & Rouse for plaintif. 
Cowper, Whifaker & Allen and Tltomas J .  W h i t e ,  Jr., for defendanfs. 

BROQDEN, J. The plaintiff offered in evidence a deed from his father 
and mother to himself, dated 21 April, 1920. and duly recorded 15 May, 
1920, purporting to cover the land in controversy. This action was 
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brought about 21 April, 1925. A map referred to in the deed was also 
offered in eridence. The court instructed the jury that the deed was 
"not in itself evidence of title, but is allowed to be considered in con- 
nection with other evidence." The defendant objected to the introduc- 
tion of this evidence. 

I t  is apparent that neither the map nor the deed was offered as sub- 
stantive evidence. The plaintiff did not claim that the deed was color 
of title as contemplated by the law, but asserted that the deed was a 
circumstance tending to show the good faith of his claim. There is no 
presumption of law that a purchaser takes possession under a deed. 
Prewitt v. Harrekon, 132 K. C., 250, 43 S. E., 800. Therefore, the 
deed of itself was not sufficient evidence of possession. As the deed was 
made before the controversy arose, the execution and recording thereof 
would be a relevant fact in connection with other sufficient evidence 
tending to show a claim of title and adverse possession. Though not 
sufficient of itself for that purpose, under the circumstances the deed 
would be analogous in probative weight to the listing of land and the 
payment of taxes thereon. Austin c. King, 97 X'. C., 339, 2 S. E., 678; 
R. R. v. Land Co., 137 X. C., 330; 49 S. E., 3.50; Christman v. Hil- 
liard, 167 N. C., 4, 82 S. E., 949. 

The general rule with respect to the character of possession in such 
cases is thus stated in Cross c. R. R., 172 N. C., 119, 90 S. E., 14:  
"This possession need not be unceasing, but the evidence should be such 
as to warrant the inference that the actual use and occupation have ex- 
tended over the required period, and that during it the claimant has 
from time to time continuously subjected some portion of the disputed 
land to the only use of which i t  was susceptible." The plaintiff offered 
sufficient evidence to bring the case within the rule. The defendants 
offered evidence to the contrary, but the weight of the eridence was for 
the jury. 

Exception was taken by the defendants to certain testimony of a 
surveyor, but the record discloses that testimony of the same nature as 
that objected to was given by the witness without objection in other 
portions of the testimony. Hence this exception cannot be sustained. 

There are other exceptions in  the record, but we do not think any of 
them warrant a new trial. 

Upon the whole, the case presents disputed facts, and the jury has 
found those facts in favor of the plaintiff. 

No error. 
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S. B. PEEL ET AL. Y. VANCE L. PEEL. 

(Filed 27 March, 1!329.) 

Deeds and Conveyances-Construction and Operation--Oonditions and 
Covenants. 

Under the provisions of a deed to lands to a sou frc'm his parents, re- 
serving a life estate in the grantors, that a certain amount of money be 
paid to the grantors' other children in sis months after the grantors' 
death: Held, the grantee in accepting the deed is bound by its provisions 
and covenants. 

CIVIL ACTIOK, before M o o r e ,  Special Judge, at  X o ~ e m b e r  Special 
Term, 1928, of MARTIN. 

On 29 January,  1920, James H. Peel and his mif?, Victoria Peel, 
executed and delivered to the defendant, Vance L. Peel, their son, a 
fee-simple deed for a tract of land containing 80 acres. The grantors 
reserved a life estate and were both dead a t  the time the action was 
instituted. The clause in  the deed out of mhich the controversy grows 
is as follows: "That the said James H. Peel and wifl?, Victoria Peel, 
in consideration of twelve hundred dollars to Fannie A .  Peel Hardison, 
S. B. Peel and Susan H. Peel Oliver, to be paid by 'Dance L. Peel within 
six months after our death, the receipt of mhich is hereby acknowledged, 
have bargained and sold," etc. Fannie Peel Hardison, S. B. Peel and 
Susan H. Peel Oliver were the children of the grantors and brother and 
sisters of the grantee, and are the plaintiffs in  this action. At the time 
the deed was executed the defendant, grantee therein, executed three 
notes of $400.00 each, payable six months after the death of the grantors 
to each of the plaintiffs. 

Defendant offered evidence to the effect that after the execution of 
the deed he went in possession of the land, but that  he  took care of 
his father and mother, the grantors i n  said deed, until the death of 
each of said grantors, and that  the  grantors agreed that  if the defendant 
would care for them until death he would not be required to pay the 
consideration of $1,200.00 mentioned in the deed or the notes executed 
contemporaneously therewith. I t  further appears from the evidence 
that  the notes of $400.00 each were not delivered to the plaintiffs by the 
grantors. 

The issues and answers of the jury thereto were as follows: 
1. Did deceased, J. H. Peel, at  the date of the execution of the deed 

from himself and wife to the defendant, Vance L. Peel, hare  said Vance 
L. Peel execute three promissory notes, each in  the ;gum of $400.00, 
payable to plaintiffs, S. B. Peel, Fannie 4. Hardison, and Susan Oliver, 
payable six months after death of said James H. Peel and wife? Xn- 
swer: Yes. 
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2. Did the said J. H. P d  retain poewq?ion of ally kiud or control 
of said notes ? .\nswer : Yes. 

3. Were said notes or either of them, clcl~vc~rr~tl to plaintifi., o~ t3itller 
of them? Answer: KO.  

4. Was i t  agrecd b e h e e n  said J. H. Peel and T7ance L. Peel a t  the 
time of the esecution of wid  deed, and said notes, that  i n  the event said 
V a ~ ~ c c  J,. Peel would car(. for and provide for said J .  H. Peel and wife, 
during thcir lifetime, that said notes woulcl he surrendered to Vknce L. 
Peel and obligation to pay same and consideration in  the deed canceled? 
,\nswer : No. 

3. Did the defendant, Vance L. Peel, care for and provide for said 
J .  11. Pecl and wifc, Victoria Perl ,  during their lifetime after said 
deed mas made? Answer: Yrs.  

6. Did J. H. Peel surre~itler said notrs to said Vance L. Peel with 
tho purpose of canceling same? Answer : S o .  

7. I n  what amount, if any, is the defendant indebted to the plaintiffs? 
Answer: $1,200 and interest from 8 June,  1926. 

F rom judgment upon the verdict decreeing that  the plaintiffs recover 
$1,200.00, with interest, the defendant appealed. 

Wheeler ~ V a r t i n  and 11. A. C'rifclzer for plaintifls. 
A. R. Dunning and Harry McMullan for defendanf. 

BROGDEN, J. The plaintiffs based their cause of action upon the 
covenants and stipulations contained in the deed and not upon the notes. 
Hence the principle of law with respect to gifts inter vivos does not 
apply. The  correct rule governing the present controversy is stated in 
Herring v. Lumber Co., 163 N. C., 481, 79 S. E., 876, as follom7s: "It  is 
very generally held here and elsewhere that  the grantee in  a deed poll, 
containing covenants and stipulations purporting to bind him, becomes 
bound for their performance, though he  does not execute the deed." 
Maynard v. Moore, 76 N.  C., 158; Fort v. _4llen, 110 N.  C., 183, 1 4  
S. E., 685; Helms v. Helms, 13.5 N. C., 164, 47 S. E., 415; Guilford v. 
Porter, 167 N .  C., 366, 83 S. E., 564; Hill v. Hill, 176 hT. C., 194, 96 
S. E., 958; A d a m  v. T.T?lson, 191 x. C., 392, 131 S. E., 760. 

The  facts disclosed by the record bring the case a t  bar within the 
established rule, and the judgment rendered is  approved. 

N o  error. 
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F. K. ELLIXGTON v. RALEIGH BUILDING SUPPLY COMPANY. 

(Filed 27 March. 1929.) 

1. Corporations-Stock-Preferred Stock-Priority-Creditors. 
Our statute, C. S., 1156, and the amendments thereto, fises the authority 

of a corporation formed thereunder to issue its preferred stock and the 
priorities thereof are always subject to the rights of creditors, and an 
attempt of the corporation to give the preferred stockholders a lien upon 
its realty in the nature of a mortgage or deed of trust under the pro- 
visions of its charter granted to it under the general law, the lien so 
attempted is inoperative as to the statutory prior right given the creditors 
of the corporation. 

2. Mortgages-Registration-Priority-Corlmration~. 
Where preferred stockholders of a corporation are given a priority 

over creditors by an agreement in its charter and certificates of stock 
giving the holders thereof a lien on its realty, even if the agreement be 
construed as a mortgage, it is inoperative as to creditors without com- 
pliance with our statute requiring registration. C. S., 3311. 

APPEAL by Mrs. M. N. Holding from Harris, J., at Second Novem- 
ber Term, 1928, of WAKE. Affirmed. 

Upon the hearing i t  was admitted by the parties: 
"(1) The Raleigh Building Supply Company nas  incorporated 

25 February, 1920, under the laws of the State of Noith Carolina, the 
incorporators being G. S. Vaught, F. E. Ellington, Graham H. Bndrews 
and John W. Thompson. 

(2)  That said corporation had a paid in capital stock of $50,000, of 
which $30,000 was common stock and $20,000 was denominated pre- 
ferred stock. 

( 3 )  That  the proceeds of sale of stock was used in  the purchase from 
Amzi Ellington, executor of the lumber plant owned by the W. J. Elling- 
ton Estate a t  $21,500 in cash and $1,500 in preferred stock, which 
lumber plant included the real estate in  controversy, and a lot of 
machinery and equipment; that there was no segregation of the funds 
derived from the sale of preferred stock (unless paragraph 5 of the 
charter of said corporation segregated i t ) ,  but same was paid for as 
hereinbefore stated; that deed to said real property was duly executed to 
said corporation dated 28 February, 1920, and recorded in Book 354, 
page 397, registry for Wake County. 

(4) That all the real estate ever owned by Raleigh Building Supply 
Company was purchased from -4mzi Ellington by said Raleigh Building 
Supply Company, and said property was situate on Harrison Avenue, 
Raleigh, Xorth Carolina, and was known as the Ellingtcn Lumber Con]- 
pany property. 
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ELLINGT~N V.  SUPPLY COMPANY. 

(5) That Mrs. M. M. Holding paid to said corporation on 1 March, 
1920, the sum of seven thousand dollars ($7,000) in cash, and there 
was issued and delivered to Mrs. Holding by said corporation Certificate 
No. 2, representing seventy (70) shares, denominated as preferred stock 
of said Raleigh Building Supply Company of the par value of $100 
each, which said certificate was issued pursuant to paragraph 5 of the 
charter of said corporation, which contained the following provisions: 

'5. The preferred stock shall be nonvoting stock, and bear cumulative 
seven per cent dividends (3y2 semiannually), payable prior to any divi- 
dends on common stock; and, further, said preferred stock shall be 
callable for retirement and cancellation at  the option of the corporation 
by its directors, after five years, at $115 per share and any dividends 
cumulated and unpaid, upon thirty days notice to holders of record at  
any dividend period. I t  is further provided that the holders of said 
shares of the preferred stock shall have and to them is hereby conveyed 
in trust a first lien upon the real estate of the corporation purchased of 
Amzi Ellington, executor, being kno~vn as the Ellington Lumber Plant- 
but not the machinery or equipment therein-for the purpose of secur- 
ing the payment of said holders of the face value of each of said shares 
and accumulated dividends thereon. The incorporators of this company 
hereby declare themselves, their successors and assigns, trustees of the 
said real estate of this corporation, acquired for the purpose herein set 
out. And it is further provided that all common stock of this corpora- 
tion, issued or to be issued shall be issued subject to the said trust.' 

( 6 )  That upon payment of $7,000 in cash by said Mrs. M. M. Hold- 
ing, 1 March, 1920, the following certificate was issued and delivered to 
her the same being the form of certificate used by said corporation for 
said purpose, to wit: 

'No. 2. Seventy shares. 

Incorporated Under the Laws of the State of North Carolina, 

Raleigh Building Supply Company, 

Raleigh, North Carolina. 

This certifies that Mrs. M. M. Holding is the owner of Seventy 
Shares of the par  value of $100 each, fully paid, of the Preferred 
Capital Stock of . . . . . . . .  . . . . . . .  . . . . . .  . .  Raleigh Building Supply Company 
. ... ... . . . . . . .  transferable only on the books of the Company by the holder 
hereof, in person, or by duly authorized attorney, upon the surrender 
of this certificate. 

5-196 



786 IT\' T H E  SUPREME COURT. [I96 

The holders of the Preferred Stock are entitled to receive when, and 
as declared out of the surplus or net profits of the Coripany, dividends 
at the rate of seven per cent per annum, payable semiannually, before 
any dividend shall be set apart or paid upon the Common Stock. The 
dividends of the Preferred Stock shall be cumulative from and after 
1 July, 1920, and shall not bear interest. The Board of Directors may 
pay dividends upon the Common Stock provided the dividends upon 
the Preferred Stock, with all accumulations, including accrued divi- 
dends, to the date of the payment of the Common Stock dividend shall 
have been declared and shall have been paid in full, or a sum sufficient 
for the payment shall have been set apart for that purpose, but not 
otherwise. I n  case of liquidation or dissolution of the Company, the 
holders of ihe Preferred Stock shall be entitled to be paid in full, both 
the par amount of their shares and the acaued dividends, before any 
amount shall be paid to the holders of the Common Stock, but after 
such payment the remaining assets shall be paid to the holders of the 
Con~mon Stock according to their respective shares. The holders of the 
Preferred Stock are entitled to a first lien upon such real estate assets 
of this Company, as more fully appears in the charter oE said Company, 
filed in the office of the Secretary of State, 24 February, 1920. The 
Preferred Stock shall be nonvoting stock, but is subject to redemption, 
at  the option of the Company, after five years at  $115 and accrued divi- 
dends, at any dividend period, upon thirty days' notice to stockholders 
of record. 

I n  Witness Whereof, The said corporation has caused this certificate 
to be signed by its duly authorized officers, and to be sealed with the 
seal of the said corporation at  Raleigh, N. C., this 1 March, 1920. 

(Signed) G. S. VIAUQ.IT, President. 

(Signed) JNO. W. THOMPSOS, Secrefary. (Seal.) 

Shares $100 Each. Shc.res $100 Each.' 

( 7 )  That said Mrs. 19. M. Holding would not h a w  subscribed for 
said shares but for the provisions of paragraph 5 of the charter of said 
corporation, and did subscribe and pay for seventy shares of the said 
preferred stock. 

(8) That all of the accounts of the general creditors were contracted 
by the corporation subsequent to the issuance of the shares denominated 
as preferred stock to Mrs. Holding. 

(9) That the charter of said corporation was duly recorded in the 
office of the clerk of the Superior Court of Wake County as provided 
by law. 
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(10) That while said corporation was being operated by its officers 
and directors, to wit, about 26 May, 1920, said company arranged to 
borrow the sum of $19,500 from the Citizens National Bank, the pro- 
ceeds of loan being used in  the operation of said business and in order 
to secure the loan aforesaid, each of the officers and directors of said 
company were required by said bank and'did personally guarantee pay- 
ment to said bank and become personally liable therefor. 

(11) That Graham H. Andrews was one of the incorporators of said 
Raleigh Building Supply Company and was at all times during the 
existence of the said company director of the same, and also was through- 
out said time, and is now an officer of the Citizens National Bank, to 
wit, its cashier. 

(12) That Graham H. dndrews, cashier of said bank and director of 
said company, did not personally negotiate for, make, nor obtain said 
loan. 

(13) That all of the accounts of the general creditors were contracted 
by the corporation subsequent to the issuance of the shares to Mrs. 
Holding denominated preferred stock aforesaid. 

(14) That said corporation became insolvent and, on or about 15 
June, 1922, J. C. Little and R. W. Kennison were appointed receivers 
thereof. 

(15) That the officers and directors of said corporation at said time 
were G. S. Vaught, Jno. W. Thompson, G. H. Andrews, F. K. Elling- 
ton, P. H. Busbee and W. G. Briggs. 

(16) That said receivers, acting under direction of the court, have 
applied personal property assets upon the indebtedness of said corpora- 
tion, and duly filed their reports from time to time, all of which have 
been approved by the court and have distributed approximately the sum 
of $33,000. 

( I f )  The unpaid claims against said corporation (uot including bal- 
ance of costs of administration) of thirty-nine general creditors now 
amount to $19,517.12, including the balance of $9,495.56 due the Citi- 
zens Sational Bank on the aforesaid note, and there are no assets to be 
applied thereon except the proceeds from sale of said real property. 

(18) That acting under further orders of the court, said receivers 
hold the real property of said company for $13,600 cash, xhich sale was 
duly confirmed, and said money is now being held by said receivers for 
disbursement. 

(19) That the proceeds of sale will not be sufficient to pay the claims 
of the thirty-nine general creditors in full; that no dividends have ever 
been declared or paid on the common stock of said corporation. 

(20) That said Mrs. Holding filed notice with the receivers alleging 
preferred claim to the said proceeds of sale of land for that under the 
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said certificate issued her and the provisions therein and paragraph 5 
of said charter, she was in  fact a creditor, and title to the real estate 
was in  the incorporators and their successors as trusteee for payment of 
such indebtedness before said land or any part of the proceeds thereof 
could be applied to the amounts due general creditors, including the cor- 
poration's debt to the Citizens National Bank, as set forth in Ex- 
hibit 'A.' 

Assignments of Errors:  (1 )  The court erred in holding that the said 
Mrs. N. M. Holding did not have a prior lien over general creditors of 
said corporation on the funds derived from a sale of the old Ellington 
Lumber Company land described in paragraph 5 of the charter of said 
Raleigh Building Supply Company. (2) The court erred in signing 
the judgment appearing in the record." 

Clyda A. Douglass and Pou & Pou for Mrs. M. M .  .Efolding. 
Briggs (e. West atnd Philip H.  Busbee for receiver and gen,eral credi- 

tors. 

CLARKBOX, J. T h e  question involved: Has Mrs. M. 16. Holding, who 
holds a certificate for seventy shares of stock in defendant company of 
the par value of $100 a share, fully paid, denominated preferred stock 
in the certificate, by reason of stipulations in  defendants' charter and 
referred to in  the certificate a first lien on the real property of the de- 
fendant, superior to the general creditors of defendant company which 
is insolvent ? We think not. 

The provision in the charter (a )  : "It is .farther provided that the 
holders of said shares of the preferred stock shall have and to them is 
hereby conveyed in trust a first lien upon the real estate of the corpora- 
tion purchased of Amzi Ellington, executor, being known as the Elling- 
ton Lumber Plant-but not the machinery or equipmcmt therein-for 
the purpose of securing the payment to said holders of the face value 
of each of said shares and accumulated dividends thereon. The incor- 
porators of this company hereby declare themselvej3, their succes- 
sors and assigns, trustees of the said real estate of this corporation, 
acquired for the purpose herein set out. And i t  is further provided that 
all common stock of this corporation, issued or to be issued, shall be 
issued subject to the said trust." 

I n  the certificate of stock (b)  : "The holders of the .Preferred Stock 
are entitled to a first lien upon such real estate assets of this company, 
as more fully appears in  the charter of said company $.led in the office 
of the Secretary of State, 24 February, 1920." 

Par t  C. S., 1156, and amendments, is as follows: "Every corporation 
has power to create two or more kinds of stock of such classes, with 
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such designations, preferences, and voting powers or restriction or 
qualifications thereof as are prescribed by those holding a majority 
(two-thirds in the case of banks and building and loan associations) of 
its outstanding capital stock; and the power to increase or decrease the 
stock as herein elsewhere provided applies to all or any of the classes of 
stock; and the preferred stock may, if desired, be made suhject to re- 
demption at not less than par, at a fixed time and price, to be expressed 
in the certificate thereof; and the holders thereof are entitled to receive, 
and the corporation is bound to pay thereon, a fixed yearly dividend, to 
be expressed in  the certificate, payable quarterly, half-yearly, before any 
dividend is set apart or paid on the common stock, and such dividends 
may be made cumulative. I n  case of insolren.cy, i f s  debts or other lia- 
bilities shall be paid in  prefere7lce to t h e  preferred stock.," etc. E. C. 
Code. 1927. sec. 1156. 

Corporations are artificial beings and are organized to do business in 
accordance with the statutory provisions of the law on the subject. The 
powers, rights, duties and liabilities are fixed by statute and they are 
creatures of the law. Every one dealing with a corporation does so 
with the express or implied limitations imposed by statute. I t  has the 
power to issue preferred stock, but ' 'In caSe of insolvency its debts, or 
other liabilities sl~all be paid in preference to preferred sfock." 

I f  it is admitted that the charter is in the nature of a mortgage, yet 
it was not duly probated and recorded in the office of the register of 
deeds, where the land was situate. 

C. S., 3311 is as follows: "hro deed of trust or mortgage for real or 
personal estate shall be valid at law to pass any property as against 
creditors or purchasers for a valuable consideration from the donor, 
bargainor or mortgagor, but from the registration of such deed of trust 
or mortgage in the county where the land lies; or in case of personal 
estate, where the donor, bargainor or mortgagor resides; or in case the 
donor, bargainor or mortgagor resides out of the State, then in the 
county where the said personal estate, or some part of the same, is 
situated; or in case of choses in action, where the donee, bargainee or 
mortgagee resides. For the purposes mentioned in this section the prin- 
cipal place of business of a domestic corporation is its residence." I n  
construing the registration laws of this State, this Court has consistently 
held that no notice, however full and formal, will supply the place of 
registration. Whifehumt v. Garrett, ante, 154;  Mills e. Kemp, ante, 
309; Salmsa v. Xartgage Co., ante, 501; Weeks v. A&ms, ante, 512. 

As between the parties, a mortgage is valid without registration, but 
not so as to creditors. Preferred stock has priority as between common 
and preferred, but not as to creditors. (See Redrying Co. v. Gurley, 197 
N .  C., 56.) I t  will be noted that the last part of section 5 of the charter 
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says: "And it is further provided that all common stock of this corpora- 
tion issued or to be issued shall be issued subject to the (3aid trust." The 
charter declares and fixes the trust concerning the land to be for the 
preferred stock and the common stock is subject to thrtt trust, but the 
statute declares that in case of insolvency, debts of the corporation are 
given preference over the preferred stock. 

A preferred stockholder, under the charter and statute provision, has 
certain preferences as against the common stock, but not as against 
creditors. 

I n  Power Co. u. iyill Go., 154 K. C., at p. 77, citing numerous au- 
thorities, it is said: "At one time it was a matter of discussion as to 
whether a preferred stockholder had any rights as a cretlitor of the cor- 
poration or could properly be classified as such. But the law is now 
clearly settled and beyond dispute that a preferred stoclrholder is not a 
creditor, and must be confined to his rights as a stockkolder." Cotton 
AIIllls v. Bank, 185 3. C., 7. 

When a statute gives the preferred stock a prior lien as to creditors or 
makes a preferredstockholder a creditor, then other creditors are bound 
by the statute, but in this State there are no such siatutes, but the 
statute is to the contrary. The charter could not give this preference in 
the teeth of the clear language of the statute. The charter of incorpora- 
tion is subject to the statute. So even if the charter was in  the nature 
of a mortgage and duly probated and recorded, the status of the pre- 
ferred stockholder was not that of a creditor and the ])referred stock- 
holder would not have preference under the statute as against a creditor. 
Because the charter is issued by the Secretary of State gives no special 
efficacy, but the provisions of the charter must be subject to the statute 
as written. Water cannot rise above its source. The rweferred stock- 
holder in this action, under its charter, had a special :?reference over 
the common stock (1) bear cumulative seven per cent dividends (3% 
semiannually), ( 2 )  shall be callable for retirement and cancellation at 
the option of the corporation by its directors after five years at $115 
per share, and any dividend cumulated and unpaid upon 30 days notice 
to holders of record a t  any dividend period." How can it be contended 
that the holder of the preferred stock had the status of a creditor? The 
whole transaction would be usurious under the usury laws of this State 
if this contention was correct. The usury statute and dwisions answer 
this contention. Prat f  v. X o ~ t g a g e  Co., ante, 294. The cases cited 
by appellant are bottomed ordinarily only on statutes and different from 
the statute in this State. For the reasons given, the judgment below is 

Affirmed. 



S. C.] S P R I N G  TERM,  1929. 791 

MATTIS BOTTLISG COMPAST OF GOLDSBORO, IXCORPORATED. v. 
R. A. DOUGHTON, C O ~ ~ I S S I O ~ ~ E R .  

(Filed 27 March, 1929.) 

Taxation-Liability of Persons and Property-License Taxes-Bottling 
Companies. 

Under the provisions of the Iierenue Act, Public Laws of 1927, ch. 80, 
sec. 134(a), requiring a license for "manufacturing, producing, bottling or 
distributing" soft drinks. and requiring a license for wholesaling by 
sec. 134(b), etc., providing that if the t a s  has been paid on any of these 
articles, machinery or equipment units under sec. 134(a).  the t a s  levied on 
wholesaling shall not apply: Held,  where the bottling of the beverage is 
done a t  a company's home office in this State and, a t  its expense of delivery 
and storage, sent to warehouses owned by it for distribution in other 
cities and towns liereill, each of these distributing points is liable for the 
payment of the license tax, and does not come within the intent and 
meauing of the esempting provision. 

APPEAL by plaintiff from Harris, J .  At Chambers, 7 September, 
1925. From NEW HAXOVER. Affirmed. 

Controversy without action upon the following facts:  
1. The plaintiff is  a corporation engaged in the business of bottling, 

selling, and distributing a soft drink known as Maris. I t  has an  office 
in Wilmington, but its principal office is in Goldsboro. 

2. The  defendant is  the Cornmissioner of Revenue. 
3. That  a t  the time the plaintiff began the business of bottling and 

distributing the abore-named soft drink at and from its plant a t  Golds- 
boro, i t  applied to and obtained from the defendant a license to engage 
in such business, and paid to the defendant the sum of $225 covering 
said license and privilege of engaging in the business of bottling, selling 
and distributing the soft drink known as "Naris." 

4. That  all of the machinery and equipment owned and used by the 
plaintiff in its bottling business is situated at and contained i n  its plant 
a t  Goldsboro, and that  all of i ts  bottling business is conducted in  said 
plant;  that  the syrup and ingredients used in  connection with the bot- 
tling of the soft drink called "Maris" is furnished to the plaintiff by the 
Mavis Bottling Company of America. 

5 .  Tha t  after the said soft drink is  bottled and crated a t  plaintiff's 
Goldsboro plant, plaintiff, with its olvn trucks, by its own employees, 
and a t  i ts  own espense, transports from time to time certain quantities 
of said bottled goods and stores the same in rooms or warehouses owned 
or leased by plaintiff i n  certain cities and towns within the State of 
Korth Carolina, as follows, to wit : Goldsboro, Wilmington, Elizabeth 
City, Xew Bern, Durham, TTilson, Raleigh, Jacksonrille. Henderson, 
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Washington, Whiteville, and Wallace, and from the plaintiff's storage 
rooms and warehouses, in the above-named cities and towns the said 
bottled drink is distributed by plaintiff's own employws to the retail 
trade, and that at  no time from the beginning of the bottling operation 
until the product is sold to the retail trade, does the ownership and 
control thereof pass from the hands of plaintiff and no other person, 
firm or corporation has any control over or interest in the same. 

6. That after the storing i n  plaintiff's warehouses of quantities of the 
bottled drink above mentioned, in the above-named citiefg and towns, the 
said product is placed in  the care and custody of plaintiff's own em- 
ployees and cared for at plaintiff's own expense, and by plaintiff's em- 
ployees sold and disposed of to the retail trade; that the entire business 
of bottling, transporting, storing, handling, selling and distributing the 
said bottled drink is done entirely by plaintiff with its 3wn machinery, 
equipment and employees at its own expense and placed in and dis- 
tributed from its own storerooms and warehouses. 

7. That after the plaintiff began the bottling and the distributing of 
"Mavis" in North Carolina, and after plaintiff had paid to the defend- 
ant the sum of $225 hereinbefore stated, in addition thereto the de- 
fendant demanded of the plaintiff and assessed against it, and required 
the plaintiff to pay for the privilege of distributing "Mavis" in  the 
above-mentioned towns and cities sums aggregating $1,250. 

8. That after the defendant made said additional assessments aggre- 
gating $1,250, as set out in the preceding paragraph, plaintiff paid to 
the defendant the said additional taxes over and above the amount 
which the plaintiff had paid to the defendant for the privilege of doing 
business in North Carolina at  the time it entered into said business, 
and when the said additional payments of $1,250 were required from 
plaintiff by the defendant, the plaintiff made said payments under 
protest and within thirty days thereafter plaintiff demanded in writing 
that the defendant return and refund to the plaintiff the said additional 
sums aggregating $1,250 in accordance with the provisions of the statute 
in  such case made and provided, and that the defendant has failed and 
refused to return and refund said amount within ninety days from date 
of payment, and the defendant still refuses to return to the plaintiff and 
refund to i t  the said sums aggregating $1,250. 

Upon the agreed facts i t  was adjudged that the plaintijf recover noth- 
ing of the defendant and that the defendant recover his costs. The 
plaintiff excepted and appealed. 

Bryan & Campbell for plaintiff. 
Attorney-General Brummitt amd Assistant Attorney-General Yash f o r  

def e d m t .  
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ADAMS, J. The plaintiff, a corporation having its principal office 
in the city of Goldsboro, is engaged in the business of bottling, selling, 
and distributing a soft drink known as "Mavis." After the drink is 
bottled and crated in the plant at Goldsboro, the plaintiff, at its own 
expense and upon its own trucks, transports quantities of the bottled 
product to its warehouses in other cities and there stores it until it is 
distributed by the plaintiff's employees to the retail trade. The plaintiff 
paid the defendant $225 as a license tax for the privilege of carrying on 
its business and $1,250 for the pririlege of distributing the drink in 
bottles. The latter tax was paid under protest and suit was brought for 
its recovery. C. S., 7979. The solution of the controversy turns upon 
the construction of certain sections of chapter 80 of the Public Laws 
1927, entitled "An Act to Raise Rerenue." 

Section 134(a) provides: "Every person, firm, corporation, or asso- 
ciation manufacturing, producing, bottling and/or distributing in bot- 
tles or other closed containers, soda water, Coca-cola, Pepsi-cola, Chero- 
cola, ginger ale, grape and other fruit juices or imitations thereof car- 
bonated, or malted beverages and like preparations commonly known as 
soft drinks, shall pay a license tax for the privilege of doing business in 
this State under the following schedule." 

The material part of section 134(h) is as follows: "Every person, 
firm, corporation or association distributing, selling at wholesale, or 
jobbing bottled beverages as enumerated in subsection ( a )  of this section 
shall pay an annual license tax for the privilege of doing business in 
this State as follows: . . . P~oz ' ided ,  that where the tax levied 
under subsection (a)  of this section has been paid on any of the articles, 
machines or equipment units enumerated therein, the tax levied under 
this subsection shall not apply; P r o c i d ~ d  fzirther, that only one tax shall 
be collected from any person, firm, corporation or association distribut- 
ing, selling at  wholesale, or jobbing any of the articles enumerated in 
this subsection." 

Subsection (a )  requires a license tax for the privilege of manufac- 
turing, bottling and distributing soft drinks in bottles or other closed 
containers. I n  subsection (d )  it is prorided that only one State tax 
shall be assessed and collected under the r~rorisions of this section. Sub- 
section ( a )  includes the business of "manufacturing, producing, hot- 
tling and/or distributing." Each of these may be regarded as a business 
separate and distinct from the others; but ~vhen all of them are carried 
on at  one place only one State tax shall be assessed, as subsection (d)  
provides. Suppose the plaintiff should pay a tax for the privilege of 
manufacturing the beverage at Goldsboro, where i t  has its principal 
office, and should engage also in the business of distributing the bottled 
product by wholesale at the same place; an additional tax for distribu- 
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tioil there could not be collected because i t  is prohiGted by subsec- 
tion (d) .  But  section 100 provides that  if the business which is  taxable 
under Schedule B is carried on a t  two or more separate places, a sepa- 
rate license for each place of business shall be required. According to 
the agreed case the beverage is put into bottles at Goldsl~oro and carried 
thence to  several other cities and stored in ~varehouses; and from these 
~varehouses it is distributed to the retail trade. S ~ l l i n e  to the retail 

0 

trade from each of these n-arehouses constitutes a dis:ribution of the 
manufactured product within the contemplntion of subsection (b) .  

The  second proviso in this subsection n.ap evidently intended to make 
distributing, jobbing and selling a t  wholesale a single business for which 
only one tax  should be collected; i t  v a s  not intended, in our opinion, to 
provide for the payment of only one tax without regard to the number 
of places in which the business is  conducted. As to the first proviso i t  
may be said that  so f a r  as the record discloses the t a s  h i e d  under sub- 
section ( a )  has not been paid on the equipment units enumerated 
therein. The  judgment is  

Sffirmed. 

MARY W. WILKIE: v. H. B. STAIVCIL a m  GILJIERS, ISCORPORATED. 

(Filed 25 March, 1920.) 

Master and Servant-Master's Liability for h j u r i e s  to lhird Persons- 
Scope of Employment. 

The liability of the master in damages lor the negli,:ent acts of the 
servant estends only to such acts that occur within the scope of the 
servant's duties or in furtherance thereof, sund where the evidence tends 
only to show that the injury in suit was cawed by the servant in going 
in his automobile to his master's store on a holiday to light the lights 
therein, without further duty to perform on that occasion. a motion for 
judgment as of nonsuit thereon is properly granted, aud the servant's 
intention of performing an insignificant, gratuitous swvice when he 
reached the store, not requested or required of hinl by the mncter, does 
not vary this result. 

APPEAL by plaintiff from Grady, J., at  J anua ry  Special Term, 1929, 
of WAKE. 30 error. 

On  25 December, 1926, a t  6 p.m., the defendant. S t a n d ,  while driv- 
ing his  automobile from his home on Salisbury Street o the store of 
Gilmers, Inc., r an  over the plaintiff a t  the intersection of Edenton and 
Halifax streets and injured her. She  brought suit againct both defend- 
ants, alleging that  she had been injured by thcl negligence s~f S t a n d ,  and 
that  he  mas the employee and servant of (filmers acting within the 
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scope of his employment a t  the time of the injury. Upon issues joined 
by the pleadings the jury found that  the plaintiff had been injured by 
the negligence of Stancil, but ilot by tlle negligence of Gilmers, and that 
the plaintiff had not by her own negligence contributed to her injury,  
and awarded damages i n  answer to the fourth issue. Judgment was 
rendered against Stancil only, and the plaintiff excepted and appealed. 

F. T .  Bennett and Bailey d TT'eafherspom f o r  plaintiff. 
Biggs cP: Broughfon  for Gilmms, Incorporated. 

ADAMS, J. His  Honor instructed the jury if they believed the evi- 
dence and found the facts to be as  stated by Stancil, the only witness on 
the subject, to find in response to tlle second issue that  the plaintiff had 
not been injured by the negligence of Gilmers. The  question is  nhether 
there was error i n  this instruction. 

I n  paragraph ten of the complaint it was alleged : "That Gilmers, In-  
corporated, employed the defendant, H. B. Stancil, as superintendei~t of 
its store building, and it was contemplated a t  the time of his said 
enlployment and under instructions given said Stancil by the manager of 
said store, that  the said Stancil should go to said store 011 holidays about 
night time for the purpose of turning on the lights for the benefit and 
protection of the defendant, Gilmers, Incorporated; that  25 December, 
1926, the time complained of, was a holiday; that  the place of business 
of Gilmers, Incorporated, had not been oprned that  day and that H. 13. 
Stancil was a t  the time complaincci of herein on his way to the store for 
the purposes aforesaid." 

This  was admitted. I t  n a s  also adrnittcd that  no delivery of goods 
for Gilmers was made by Stancil or any other p r s o n  on 25 December. 
I t  was a legal holiday and the store was closed. When Stancil went to 
the store early in  the morning to turn  off the lights he made srnrch for 
a toy vhicli had not been cleli~elwl to the purchaser, and failing to gct 
i t  tried to find a man named Wingo, wlio operated the M r r c h a ~ ~ t s  De- 
l i ~ e r y  Company, and n h o  sllould h a w  del i~ered  i t ;  but he did not get 
in com~nunicatiol~ v i t h  him. Stancil 11-ci~t home about I I O ~ I I  and re- 
mained there wit11 his family until about six o'clock. H e  owned a car 
which hc  used regularly in going to and from his work. Under initruc- 
tions he used i t  in t i n m  of emergency for the delivery of goods; but he 
had not been instructed to open the store a t  Christmas to delirer the toy. 
The  direct inquiry is whether at the time of the alleged injury he was 
engaged in the prosecutioli of his r~nployer's business so as to make the 
employer liable for his negligence. 

The  test is whether Staiicil at the timc of tllc injury was acting TJ ithin 
the scope of his crnploynicnt-n21et11er 11e was engaged in thr further- 
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ance of his employer's business. Saxyer  2). R. R., 142 X;$. C., 1; Butler v. 
Mfg. Co., 182 N. C., 547; Gallop v. Clark, 188 N.  C., 136. There is no 
evidence that  Gilmers retained the right to say how h e  should travel in  
going to and from the store. HQ had bought the car for "his own use 
in  going backward and forward." Gilmers had no inteiest i n  i t  and no 
control over i t  except "in times of emergency when used under Cooper's 
instructions." 

I t  was held in finville z.. Sissen ,  162 S. C., 95, 101, that  the doctrine 
of respondeat superior applies only when the relation cf employer and 
employee "is shown to exist between the wrongdoer and the person 
sought to be charged for the result of the wrong at fAe time and in 
~ e s p c t  to the transaction out of which the injury arose.' This familiar 
principle which has been recently applied in a number of cases does not 
require a t  this time a full or  elaborate discussion. Bilyeu z.. Beck, 178 
N. C., 481; Weich v. Cone. 180 S. C., 267; Grier r .  GGer, 192 N. C., 
760; Peters v. Tea  Co., 194 N. C., 172. 

Upon the admitted facts Stancil was not engaged in the furtherance 
of his master's business a t  the time of the injury. H i s  sole duty was to 
turn on the lights; this duty could not be performed bg. him before he 
arrived at  the store. Upon his arrival there he was to enter upon the 
discharge of the specific duty he was to perform on holidays, and his 
mode of traveling was his personal afl'air. T o  permit a recovery against 
Gilmers under these circumstances would be to enlarge the rule of 
respndeat  superior to such an  extent as to make the master liable for 
every negligent act his servant might commit while going to or from his 
place of work, though transported in a vehicle of his ow 1 selection over 
which the master had no control and in  which he had no interest. 

We are  not inadvertent to Stancil's saying that as he came down the 
street he  "was intending" to make a search in the building for the lost 
package and "was intending" to look for Wingo; but in  fact he searched 
neither for the package nor for Wingo, and his purpose cr  intention did 
not determine the legal relation which at  that time exiskd between him 
and his employer. H e  testified, "I would not Gave gone Eack to Wingo's 
that  night, and I might have tried to straighten out those packages if I 
had not had this trouble." But  a t  the time the injury oxur red  he had 
not found the package and was not engaged in delivering it. 

The cases cited by the appellant which hold that the master may be 
liable if his servant's automobile is habitually used in the' master's busi- 
ness, we think, have no application to the facts disclosd by Stancil's 
testimony; the car was used in the service of Gilmers, not habitually, 
but on occasions of necessity. A comparison of the facts in each of 
these cases with the facts in  the present case will readily show wherein 
they may be distinguished. 
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The appellant's brief contains this statement: "The weight of au- 
thority holds that where one is returning to his employer's place of busi- 
ness to resume his duties he has returned to the pursuit of his master's 
business from the time he begins the journey to the master's place of 
business." This statement is too broad to be strictly accurate. It must 
be examined in the light of the cases cited in  its support. These cases 
show that the chauffeur was engaged in the operation of the master's car 
with his permission, if not under his positive direction, and are based 
upon facts entirely at  variance with those disclosed by the evidence here. 

We should profit little by reviewing and distinguishing the cited de- 
cisions of other courts, but we may refer to the two decisions of this 
Court on which the appellant seems to rely. I n  Adams v. Foy,  176 
X. C., 695, i t  was shown that Workman, an employee of Foy & Shem- 
well, took from their garage in Lexington a car owned by one McIlvaine, 
drove i t  to Thomasville, and on the return caused the injury by a col- 
lision. When the plaintiff went to see Foy 85 Shemwell in reference to 
the payment of damages, Shemwell said that "he was not responsible 
for the troubles Workman got into while he was out." A motion for 
nonsuit was denied, the court holding that the phrase "while he was out" 
mas susceptible of more than one construction and mas to be determined 
by a jury. Nisenheimer v. Hayman, 195 N. C., 613, raised the ques- 
tions whether the truck was the property of the defendant and whether 
the driver was engaged in the prosecution of the defendant's business at  
the time of the injury. The truck bore the name of the defendant or the 
defendant's meat market and the defendant was engaged in the business 
of selling and delivering meat from his market. I t  was decided that 
these circumstances were evidence for the jury to consider. 

I n  our case the evidence may reasonably be given only one construc- 
tion: at the time of the injury Stancil was not engaged in the prosecu- 
tion of his employer's business. Seither of the cases just referred to is 
inconsistent with the defendant's position. We find 

No error. 

STATE r. H. 11. BEASLEY. 

(Filed 27 Xarch, 1929.) 

Appeal and Error-Record-Matters to Be Shown by Record. 
n7here the record does not disclose that a verdict has  been rendered on 

an offense charged or how the case was constituted in court, the action 
mill be dismissed in the Supreme Court on appeal. 
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APPEAL by defendant from NacRae, Special Judge, at February 
Special Term, 1929, of ROBESON. 

Proceeding to obtain a construction of chapter 62, Public Laws 1927, 
commonly known as the "Bad Check Law." 

From a judgment requiring the defendant to pay a fine of $1 and the 
costs of the action, he appeals, assigning error. 

Attorney-General Brummitt and Assistant Attorney-General Sash for 
t h e  State. 

P. D. Hackeft, Jr., for defendant. 

PER CURIAM. I t  is not clear from the record as to how this proceeding 
came into the Superior Court of Robeson County. .A defective warrant, 
or one which fails to charge any offense under the statute, seems to have 
been issued by the recorder of the Rowland District, but no return 
appears on said warrant, and the record shows no trial or judgment in 
the recorder's court. The case on appeal states that, in the Superior 
Court, a jury trial was waived and the case submittcbd on an agreed 
statement of facts. There was no verdict of any kind, special or other- 
wise. 

The whole proceeding is a nullity as well as an anomdy. 
Action dismissed. 

MILLS E. BELL r. J. A. BYRUAI a m  SCOTT B. PARKER. 

(Filed 12 September, 1928.) 

APPEAL by defendants from Barnhill, J., a t  June Term, 1928, of 
PASQUOTAKK. ?\To error. 

Ekringhaus & Ha111 for plaintiff. 
Thos. J .  Murkhum and McMullan (e. LeRoy for defendants 

PER CURIAM. The plaintiff brought suit to recovt:r damages for 
alleged breach of a written contract under the terms of which the plain- 
tiff mas to furnish the defendants certain seed potatoes. fertilizer, bar- 
rels, and sufficient poison for the crop, and the defendants were to culti- 
vate, tend, and gather the crop at maturity and make delivery thereof to 
the plaintiff at  Elizabeth City "at such time in June, 1927, between the 
5th and 15th, that the potatoes turn or yield fourteen to one, said digging 
in any event to be between said dates, except as otherwise provided." The 
defendants denied the material allegations of the comphint and set up 
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a counterclaim. I n  response to the issues the jury found that the de- 
fendants had failed to comply with the contract, that  the breach had not 
been 7%-aired by the plaintiff, and assessed damages both for the plaintiff 
and for the defendants on their counterclaim. 

I n  our examination of the record we have discorered no reversible 
error. 

N o  error. 

W. G. COPPERSMITH an-D J. 13. LATHAX, TRADISG -4s LITTLETOS FEED 
AND GROCERY COiVPtlXT, v. R. L. COOK AND THE JVARRENTON 
GROCERY COJIPAXT, Ixc., PARTNERS, TRADING AS R. L. COOK. 

(Filed 19 September, 1928.) 

APPEAL by plaintiff from Barniels, J., a t  Nay Term, 1928, of WARREN. 
Controversy without action, submitted on a n  agreed statement of 

facts, to determine the liability of the Warrenton Grocery Company for 
the debts of R. L. Cook, either as partner or principal and agent. 

From a judgment exculpating the said Warrenton Grocery Company 
from liability for the debts of R. L. Cook upon the facts agreed, the 
plaintiff appeals, assigning error. 

Jos. P.  Pippen for plaintif. 
TVilliams (e. Banzet for defendant. 

PER CC'RIAM. The judgment is correct. The case would be valueless 
as a precedent, hence the facts are not stated and no opinion will be 
written, other than this memorandum. 

-4ffirmed. 

E'RAKK R T E R S  r-. IT7. P. ROSE. 

(Filed 19 September, 19%) 

APPEAL by plaintiff from Midyette, J., a t  May Term, 1928, of 
WILSOX. 

Civil action to recover damages for injury to plaintiff's eye, alleged 
to ha re  been caused by the negligence of the defendant in failing prop- 
erly to p r o ~ i d e  a reasonably safe place, or to furnish tools and appli- 
ances reasonably suitable for the work in which plaintiff and another, 
Robert Jones, as employees of the defendant, were engaged a t  the time, 
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to wit, in removing wooden casings from concrete posts on the third 
floor of the new Wilson County courthouse. 

Robert Jones was standing on a scaffold driving a wedge between two 
of the plank casings, for the purpose of prizing them off, when the 
scaffold gave way, caused him to miss the wedge, or to foul it, and his 
hammer flew off and injured the plaintiff who was standing on the oppo- 
site side of the post. The record is silent as to whether the hammer 
belonged to the defendant or Jones. 

At the conclusion of all the evidence, upon motion of defendant, judg- 
ment of nonsuit was entered in the case, from which the plaintiff appeals, 
assigning error. 

P. R. Hines, Lucds & Jennings a d  Troy T .  Barnes jeer plaintiff. 
Cale K. Burgess for defendant. 

PER C u ~ ~ a a r .  The plaintiff's injury seems to have been the result of 
an unfortunate accident, or at  least we have not been able to discover 
any valid reason for disturbing the judgment of nonsuit on the record as 
presented. 

Affirmed. 

HANNAH ALLEY, ADMIXISTRATRIX, v. CAROLINA TELEPHOXE AND 
TELEGRAPH COMPANY, 

(Filed 19 September, 1928.) 

APPEAL by plaintiff from Nunn, J., at February Term, 1928, of 
JOHNSTON. 

Civil action to recover damages for an alleged wrongful death caused 
by the falling of a telephone pole while plaintiff's intestate was at  the 
top of it, removing wires therefrom. 

From a judgment of nonsuit entered on motion of 1:he defendant at 
the close of plaintiff's evidence, plaintiff appeals, assigning error. 

Jno. A. Narron and E. J .  Wellons for plaintiff. 
Gilliclm & Bond and Ed. F .  Ward for defedunt. 

PER CURIAM. We agree with the trial court that the evidence adduced 
on the hearing, and now appearing of record, was not sufficient to carry 
the case to the jury. I t  would serve no useful purpocle to set out the 
testimony of the witnesses. The judgment of nonsuit will be upheld. 

Affirmed. 
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KEES G.  R. R.; LEWIS v .  LEWIS. 

W. R. KEEN v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 19 September, 1928.) 

APPEAL by plaintiff from Nunn, J., at April Term, 1928, of JOHNSTON. 
Affirmed. 

Edward F. Ward and Wellons & Wellons for plaintiff. 
dbell & Shepard for defendant. 

PER CURIAM. This is an action for actionable negligence brought by 
plaintiff against defendant for injury to an automobile by defendant's 
train at  Barber Street crossing, in the town of Four Oaks, N. C .  

From a perusal of the evidence, we are of the opinion that the judg- 
ment of nonsuit in the court below should be sustained. 

Affirmed. 

MELISSA LEWIS ET AL. V. WILBUR LEWIS. 

(Filed 26 September, 1928.) 

APPEAL by plaintiffs from Grudy, J., at June  Term, 1928, of CARTERET. * 

Proceeding for partition of lands between plaintiffs and defendant, 
alleged to be tenants in  common. 

Defendant interposed a plea of sole seizin, whereupon the cause was 
transferred to the civil issue docket for trial, which resulted in  a verdict 
and judgment for the defendant. 

Plaintiffs appeal, assigning error, i n  that the court instructed the 
jury to return a verdict for the defendant if they found the facts to be 
as testified to by all the witnesses; otherwise their verdict should be for 
the plaintiffs. 

Moore & Dunn and D. H.  Willis for plaintiffs. 
Guion & Guim f o ~  defendant. 

PER CURIAM. As all the evidence of any probative value, adduced 011 
the hearing, tends to support the defendant's plea of sole seizin, with 
none to defeat it, we cannot say there was error in the peremptory in- 
struction of which the plaintiffs complain. See Lewis v. Lewis, this 
same case, reported in  194 N. C., 406, 139 S. E., 772. 

No error. 
51-196 
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R. C.  CAKSOS Br SOXS v. D. F. l3OWE:S. 

(Filed 26 September, 1928.) 

APPEAL by defendant from Daniels, J., at February Term, 1928, of 
GREEXE. No error. 

J .  Paul Frizzelle for plaintifs. 
P. R. Hines for defendant. 

PER CURIAM. The plaintiffs alleged that the defendant mas indebted 
to them in the sum of $599.58 with interest. The defendant admitted 
that he had become responsible to the plaintiffs for adrancements made 
on merchandise sold his tenants to the amount of $630 and on his per- 
sonal account to the amount of $31.30; but he alleged that this amount 
($661.30) had been paid. The plaintiffs claimed that the defendant's 
entire indebtedness had been $1,260.88, but that it has been reduced by 
this payment to $599.58. The controversy inrolred an issue of fact, 
which, under correct ilistr~ctions, was answered by the jury in faror of 
the plaintiffs. We find 

No error. 

STATE v. JAMES PALMER. 

(Filed 26 September, 1928.) 

APPEAL by defendant from xunn, J., at May Term, 1928, of LEE. 
il'o error. 

dttorney-General Brummitt  and dssistar~t -4ttorney-General S a s h  fov 
the State. 

HoyZe & Hoyle for defendant. 

PER CURIAM. The defendant was indicted upon tllr(?e counts for the 
manufacture of spirituous liquor, for having in his po!jsession property 
designed for use in  such manufacture, and for maintaining a place where 
intoxicating liquor was stored for barter, sale, or exchal~ge. The verdict 
was '(Guilty as charged." From the sentence pronounced the defendant 
appealed. Upon inspection of the record and consideration of all the 
defendant's exceptions we are of opinion that no rewrsible error has 
been shown. 

No error. 
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EDWIN TRIPP AND ANNIE TRIPP v. L. F. WORTHIPU'GTOK. 

(Filed 26 September, 1928.) 

APPEAL by defendant from ATunn, J., at August Term, 1928, of PITT. 
No error. 

J .  C. Lanier for plaintif. 
S. 0. Worthington and S. J .  Everett for defendant. 

PER CURIAJZ. This is an action for ejectment instituted by 
against defendant. The plaintiffs allege that the defendant has wrong- 
fully, unlawfully, and wilfully and without any right, title or interest 
thereto, entered upon and taken possession of a part of a tract of land 
owned by plaintiffs. The land in  controrersy is about an acre and de- 
fendant's, L. F. Worthington's, entry thereon is wrongful, unlawful, 
illegal and contrary to law. 

The defendant in answer denies the allegations of plaintiffs. The 
defendant also sets up adverse possession. The following issue and the 
answer thereto was submitted to the jury: 

1. What is the true diriding line between the lands of the plaintiffs 
and the defendant? A. From A to B. 

The answer to the issue sustained  lai in tiff's contention. 
The plaintiffs and defendant agreed that there was only the one issue- 

the true diriding line between them. This was a question of fact. The 
probative force of the evidence was for the jury to determine. We can 
discover no error in law. 

No error. 

JCLIAS B. WARRES ASD WIFE, CHRISTIKE S. WARREN, V. HEKRT C. 
BOURSE. TRUSTEE, AND FIRST SATIONAL BANK OF TARBORO. 

(Filed 3 October, 1928.) 

APPEAL by defendants from Szcnn, J., at July  Term, 1928, of PITT. 
Affirmed. 

Blount d? James for plaintiffs. 
Henry C. Bourne for defendants. 

PER CURIAM. The court below rendered the following order: "This 
cause coming on to be heard and being heard before the undersigned 
judge upon the complaint, answer and other affidavits, i t  is considered 
by the court and it is, therefore, ordered and adjudged, and the court 
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finds as a fact that a serious controversy exists that the restraining order 
heretofore issued be, and the same hereby is continuc:d until the final 
hearing upon the plaintiffs giving a bond in the sum of $500 to be con- 
ditioned according to law and approved by the clerk of the Superior 
Court of Pi t t  County. By  consent, i t  is adjudged that the plaintiffs be 
and they hereby are restrained from encumbering the Froperty described 
in the deed of trust mentioned in the complaint by mortgage, deed of 
trust or otherwise pending the final determination of this cause." 

I n  the record, as to material facts, there is serious conflict. We see 
no reason to disturb the order. Cobb v. Clegg, 137 N. C., 153; Herwifz 
v. Sand Co., 189 N.  C., 1 ;  Wentz v. Land Qo., 193 N. C., 32; Brown v. 
dyd le t f ,  193 K. C., 832; R. R. 2.. Rapid Transif Co., 195 K. C., 305. 

Affirmed. 

DAN BYRD v. HENRY UOSDS AND GEORGE F. POPE. 

(Filed 3 October, 1928.) 

CIVIL ACTION, before Xunn, J., at April Term, 19213, of HARSETT. 
The evidence of plaintiff tended to show that he w ~ s  the owner of a 

young horse about four and a half years old; that the horse was un- 
trained and unbroken, and that he made an agreement with the defend- 
ant Monds at  the defendant Pope's stable to the effect that Monds was 
to take the horse, care for him properly, and train h i ~ n  to work on the 
farm with the express understanding that the horse was to be used for 
farm work only. The evidence further tended to show that on Monday, 
the 15th day of June, 1925, the horse was taken to tke woods and put 
to work hauling logs. A mule was hitched with the horse to the log 
wagon. After working the horse in the woods for a b u t  a day and a 
half the horse became sluggish and was found dead i r  the lot the next 
morning. The logging operations were carried on by the defendant 
Pope. Plaintiff alleged that the defendant negligently killed his horse 
by putting i t  to work, hauling logs in the woods when at the time the 
horse was fat, unbroken and untrained for such work. 

The defendants alleged and offered evidence tending to show that 
the work the horse was doing was lighter than farm work, and that the 
horse was handled with proper care. 

Issues of negligence were answered by the jury in favor of plaintiff. 
From judgment upon the verdict the defendant, Pope, appealed. 

Jesse F. Wilson and Godwin & Guy fm plaintif. 
J .  C. Cliffmd for defendant, G. F. Pope. 
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PER CURIAM. The chief question presented by the record is whether 
or not there was sufficient evidence of negligence on the part of the 
defendant Pope to be submitted to the jury. 

The plaintiff testified that the defendant Pope said, "that the horse 
mas getting so fat  that he could not plow it in  corn, because he walked 
too fast, and that he thought he would carry the horse to the log woods 
and work the horse down a little, and then put the horse back in the 
plow." The defendant denied making such statement to the plaintiff. 
Thus an issue of fact was sharply drawn, and it was the province of the 
jury to determine the truth of the matter. I f  believed by the jury, the 
alleged statement of the defendant, was sufficient evidence of the fact 
that the horse was worked in the logging operations of the defendant 
with his knowledge and consent if not by his express direction. Hence 
the defendant would be liable for any negligence in  working the horse 
in his business operations. 

The rerdict of the jury, therefore, mas supported by evidence, and no 
error of law appears upon the face of the record xrarranting a new trial. 

No error. 

ASNIE PITTMA?; V. FRANK BELL ET AL. 

(Filed 3 October, 1928.) 

APPEAL by plaintiff from G r d y ,  J., at May Term, 1928, of PITT. 
S o  error. 

The rerdict was as follows: 
1. Were the words "without recourse') stricken from the note sued on 

without the knowledge and consent of Mrs. M. S. Everett? Answer: 
Yes. 

2. Did S. J. Everett endorse said notes solely for the accommodation 
of Mrs. Pittman, and in order to enable her to borrow money on said 
notes ? Llnswer : 

3. Did the plaintiff notify S. J. Everett that said note had been dis- 
honored after maturity? Answer. No. 

Blount & James for plaintif. 
Albion Dunn for X. J .  end M. S. Everett. 

PER CURIAM. On 1 November, 1923, Frank Bell and Lula Bell 
executed and delivered to M. S. Everett a promissory note for $600 pay- 
able on or before 1 November, 1926. The note before its maturity was 
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endorsed by M. S. Everett to the plaintiff without recourse. S. J. 
Everett also endorsed i t  without recourse, but afterwards at the sugges- 
tion of Mrs. Pittman or her attorney, and without the consent of M. S. 
Everett, he struck out the words "without recourse." H e  contended that 
he was only an accommodation endorser, that he had received nothing 
of value by reason of his endorsement, and that no notice of nonpay- 
ment had ever been given him. We find no error in the charge of the 
court, and me are of opinion that upon the verdict as returned the plain- 
tiff was not entitled to judgment against the  appellant^ 

No error. 

J. H. CLARK, J. F. JlcARTHUK AND J .  D, McARTHUII v. ATLASTIC 
COAST LISE RAILROAD COJIPdST, A CORPORATIOX. 

(Filed 10 October, 1928.) 

APPEAL by defendant from Cralnmer, J., at February Term, 1928, of 
LEXOIR. NO error. 

Shaw & Jones and Sufton & Greene for plaintiffs. 
Rouse & Rouse for defendant. 

PER CURIABI. This action was before this Court at Fall Term, 1926, 
when a new trial was granted on defendant's appeal. Clark c. R. R., 
192 N. C., 280. I t  was said in that action, at page 284, speaking in 
reference to the agreement set up by defendant in  bar of recorery. "The 
proviso requires the ditches now in use to be kept open as agreed upon 
on the right of way. Defendant pleads the paper-wri:ing as a defense 
and relies on it, and claims the benefit under it, and consequently must 
be responsible for the burdens and keep the ditches on the right of way 
open as agreed upon. Plaintiffs hare a right of action under this par- 
ticular proviso. Cnder our liberal practiccl, we think the allegations in 
the complaint sufficient, and that the issue should be limited to this 
view of the case." 

The issues submitted to the jury in the present action and their 
answers thereto were as follo~vs. 

"1. Was the plaintiffs' land injured by the failure 3f the defendant 
to keep open the ditches in use 011 said land on 24 March, 1903, as re- 
quired in the agreement dated 24 March, 1903? A n s w ~ r :  Yes. 

"2. What damages, if any, are plaintiffs entitled tc recover for the 
three years prior to 23 June, 19242 Answer: $2,000.77 
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We think the careful judge in the court below tried the case in  accord- 
ance with the opinion of this Court on the former appeal. The facts 
were found by the jury in favor of the plaintiffs. There was evidence 
sufficient to be submitted to them and the probative force was for them. 
I n  law we find 

N o  error. 

J. F. SUJIJIERSETTE ET AL. V. WALTER 11. STASALASD. 

(Filed 15 October, 1928.) 

-IPPEAL by plaintiffs from S inc la i r ,  J., at  June Term, 1928, of BRURS- 
WICK. Affirmed. 

Rober t  lt'. Davis for plaintifs. 
C'. E d .  T a y l o r  and  A. -11. Rice for defendant .  

PER C~RIAAI .  The plaintiffs brought suit to enjoin the defendant 
from erecting any building on his lands which would be an  obstruction 
to a certain public road. temporary restraining order was issued and 
dissolved by the presiding judge at  the hearing after considering nu- 
inerous affidavits filed on behalf of all parties. I t  will be noted that the 
action was not dismissed and the matters in controversy were left open 
for final determination by the orderly course of procedure. Finding no 
error, me affirm the judgment. 

Affirmed. 

L O S S l E  BLIZZARD r.  \IT. C.  JIOORE A X D  R. J. DAWSOS. 

(Filed 17 October, 1928.) 

CIVIL ACTION, tried before C r a n m e r ,  J., and a jury, at  February 
Term, 1928, of LEROIR. 

The plaintiff sued the defendant for the ra lue  of certain sand pur- 
chased by the defendants. The defendants denied that they had pur- 
chased sand, but alleged that  a verbal contract existed between them 
and the plaintiff for  the purchase of land, including a sand-pit owned 
by the plaintiff, and that  the sand used by them was to be credited on 
the purchase price. 

The jury answered the issue i n  favor of the plaintiff, and from judg- 
ment upon the verdict defendants appealed. 
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Cowper, Wkitaker & illZen for plaintiff. 
F. E. Wallace and Shaw & Jones for defendants. 

PER CURIAM. There was a conflict between the e~idence offered by 
plaintiff and that offered by defendants with respect to the contract 
entered into between the parties. The judge's charge* is not contained 
in  the record, and i t  i s  therefore to be assumed that he correctly in- 
structed the jury upon every phase of the case. An issue of fact was 
thus drawn for the determination of the jury, and the verdict therefore 
determines the merits of the case. 

No  error. 

DURHAM CITIZENS HOTEL CORPORATION r. W. TV. DRAKEFORD. 

(Filed 24 October, 1928.) 

(For digest on see Hotel Corporatioa u. Dennis, 195 I<. C., p. 420.) 

APPEAL by defendant from judgment of Superior Court of DURHAM, 
March Term, 1928. No error. 

Action upon note, executed by defendant and payable to order of 
plaintiff for $600. Two payments, aggregating $120, were made by de- 
fendant and duly credited on said note. 

The action was tried at  Kovember Term, 1937, before Barnhill, J., 
and a jury. By consent, motions with respect to the verdict then re- 
turned by the jury, were continued to be heard and passed upon at a 
subsequent term of the court. 

At March Term, 1928, defendant's motion that the verdict returned at 
Sovember Term, 1927, be set aside, was denied by Bond, J. 

From judgment on the verdict set out in the record, upon motion of 
plaintiff, defendant appealed to the Supreme Court. 

J .  L. Morehead and W .  H .  Murdock for plaintif. 
J .  Grover Lee a d  R. 0. Everett for defenda.nt. 

PER CURIAM. We find no error in the trial of the issues submitted to 
the jury in  this case. These issues arise upon the pleac!ings. There was 
no evidence tending to sustain the defenses relied upon by defendant. 
The issues tendered by defendant in~olving these defenges were properly 
refused. The court heard the evidence which defendant proposed to 
offer, in the absence of the jury, and correctly ruled that this evidence 
did not tend to support the affirmati~e of the issues tendered. 
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I n  his answer, defendant denied that he executed the note sued on; 
however, in his testimony as a witness in  his own behalf, he admitted 
that he did execute the note, and that he had made two payments 
thereon. There was no evidence tending to show that the citizen of 
Durham, who solicited defendant to subscribe for stock in  plaintiff cor- 
poration, and to execute his note in  payment of said stock, received any 
commission for the sale of the stock to plaintiff or to any one else. The 
organization of plaintiff corporation was a community enterprise; those 
who undertook the promotion of such enterprise did so because of their 
civic pride and public spirit. There was affirmative evidence to this 
effect h i c h  was-not contradicted. 

Upon the facts of this case we do not think the remark of the judge, 
in his charge to the jury, was prejudicial to defendant. This remark 
was an obvious truth both as a proposition of law and as a principle of 
morality. Defendant's assigngent of error, based upon exceptions to 
this remark, cannot be sustained. 

The judgment is affirmed upon the authority of Hotel Corporation v. 
Dennis, 195 RT. C., 420, 142 S. E., 578. 

No error. 

DAVID U. LAW v. SANFORD F. JOHKSON. 

(Filed 7 Sovember, 1928.) 

APPEAL by defendant from XacRae, Rpecial Judge, at May Term, 
1928, of FORSYTH. NO error. 

J .  E. Alexander and L. X. Butler for plaintiff. 
Fred .+I. Parrish and R. L. Deal for defendant. 

PER CURIAM. This is an action for the recovery of damages growing 
out of a collision of automobiles alleged to hare been caused by the neg- 
ligence of the defendant. The issues of negligence, contributory negli- 
gence and damages were answered in favor of the plaintiff, and from the 
judgment pronounced the defendant appealed, assigning error. 

We have examined the appellant's exceptions and have discovered no 
error which entitles him to a nex- trial. The questions of law have been 
frequently considered and require no additional discussion. 

No error. 
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D. J. LAMB v. J. W. BOYLES. 

(Filed i Korember, 1928.) 

APPEAL by plaintiff from Stack,  J., at May Term, 1928, of D ~ v m s o s .  
Affirmed. 

Walser & Walser and Phillips h Bower for  pla in t i f .  
Raper h Rape7 and H .  R. Kyser for defendamt. 

PER CURIAM. Pursuant to the decision in the farmer appeal the 
action was dismissed. Lamb v. Boyles, 192 N.  C., 542. The plaintiff 
again brought suit and again there was a judgment of' nonsuit. I n  all 
essential features the evidence in  the two cases is substantially the same. 
The judgment is affirmed in accordance with the opinion cited above 
and with Perry c. Bottling Po., ante, 175. 

Affirmed. 

ITALTER F. MAHAFFEP v. FORSTTH FCRSITURE: LISES, Isc .  

(Filed 7 November, 1928.) 

APPEAL by defendant from MacRae, Special Judg t ,  at May Term, 
1928, of FORSYTH. Affirmed. 

Briefly: The plaintiff contended that defendant's foreman ordered him 
to get out some chair-arm samples, and they were in a hurry for them. 
The shaper machine on which he was to do the work had a flat, smooth 
bed made of iron. The knives came up through the bed, or table, 10 to 
12 inches. The drive shaft and knives are driven by an electric motor. 
The revolutions of the machine are about 4,500 per minute. There is no 
guard on the machine and the knives are open and exposl?d. That guards 
on the shaper machine in question are approved and in general use ill 
plants and places of like kind and character. Guards a]-e made and sold 
by the same manufacturer of the shaper machines. That about a month 
before the injury complained of, the foreman's attentim was called to 
the matter. Plaintiff testified: "I asked him if he didn't think we 
ought to have guards on the machines-shapers. H e  said 'Yes, we need 
them on there.' R e  said 'We will see what we can do about it.' " To 
operate the machine you push the material against the knives. That the 
gum wood he was using in making the chair-arm samples was warped a 
little bit and in shaping the arms it kicked back and thrlw his haud into 
the knife, cutting his fingers off. 
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The defendant contended that  plaintiff was a n  experienced workman. 
That  the work was entrusted to  h im to do in  accordance with his  knowl- 
edge, skill, experience and judgment. H e  was head shaperman. B s  head 
shaper his duties were to set u p  machines and see that  proper set-up xras 
made. That  i t  was incumbent upon him to make the usual and custo- 
mary form, well known to him, that  was the safe and proper way to do 
the work. The  form is  used and answers as a guard. T h a t  he negligently 
and carelessly entered upon the work without making and using the 
form, and this was the proximate cause of the injury, and defendant sets 
up  the plea of contributory negligence i n  bar of recovery. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint ? Answer : Yes. 

"2. I f  so, did the plaintiff contribute to his o ~ v n  injury, as alleged in 
tlir ans~vrr  ? Answer : No. 

"3. What damage, if any, is the plaintiff entitled to recover of the 
defendant 1 Ans\\er : $4,000." 

Archie  Elledge for plaintiff. 
Sfanly, Hendren  (e. Il'omble for d e f e n d a d .  

PER Cr~1.4nr. This is  a civil action for actionable negligence, tried 
before the judge a i d  a jury, i n  the Forsyth County Court. A11 the issues 
were found in favor of the plaintiff. Defendant assigned numerous 
errors and appealed to the Superior Court. The  court below was of the 
opinion that  they were "without merit, and that  there was no error coin- 
initted ill the admission or the exclusion of testimong, or i n  the charge 
of the court as set forth in said assignments. and all of said exceptions 
are therefore ovmruled." 111 this a e  think there \%as no error. 

From the judgment of the Superior Court the defendant appealed to 
this Court, assigning the same errors. 

I t  will be noted that  the jury accepted plaintiff's version of the matter. 
From a careful perusal of the record, we can find no prejudicial or re- 
versible error. The judge of the Forsyth County Court tried the case 
n i t h  care. The  colitentions on both sides were clearly and fairly given. 
Thch law applicable to the facts on every phase of the case was expounded 
to the jury. Tl;e pri~lciples involved in this case are well settled in this 
jurisdiction. See Boszcell c. Hosiclry Jlilix,  191 N. C., p. 549; JIazilden 
1,. Chair  Co., ante ,  1 2 2 ;  K f rre t  c. C'oul (lo., a i l t ~ ,  175. The  judgment 
belox is 

Affirmed. 
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W. E. JOHNSOR' v. FORD MOTOR COMPANJ! ET AL. 

(Filed 21 November, 1928.) 

APPEAL by defendant from Lyon, E m e ~ g e n c y  Judgt3, at April Term, 
1928, of MECKLEKBURG. 

Civil action to recover damages for injury to plaintiff's person, re- 
sulting in a rupture, alleged to have been caused by the negligence of 
the defendant in  failing properly to furnish tools and appliances reason- 
ably suitable for the work in which plaintiff was engaged at the time, 
to wit, fastening bolts, with an open-end wrench and speed wrench, on 
incompleted automobile bodies, or chassis, as they moved along an 
assembly line in the defendant's assembly plant located in the city of 
Charlotte. I t  is alleged that the wrenches furnished :he plaintiff mere 
not suitable for the work and that the speed wrench w:ts defective. 

The usual issues of negligence, contributory negligence and damages 
were submitted to the jury and answered in faror of the plaintiff. 

From a judgment on the verdict, the defendant appeals, assigning 
errors. 

R e d d  & Small and John M.  Robinson for plaintiff. 
C. H. Gover  for defendant. 

PER CURIAM. This case was debated on the argument with much 
zeal and earnestness, but a careful perusal of the record leaves us with 
the impression that the case has been heard and determ:.ned substantially 
in accord with the principles of law applicable, and that the validity of 
the trial should be sustained. All matters in dispute have been settled 
by the verdict, and no action or ruling on the part of t ae trial court has 
been discovered by us which we apprehend should be held for reversible 
error. 

There is sharp conflict in the evidence on the issue of liability, but this 
was purely a question of fact; the jury has determined the matter 
against the defendant; there is no reversible error appearing on the 
record; the exceptions relating to the admission and exclusion of evi- 
dence, and those to the charge, must all be resolved in favor of the 
validity of the trial;  the case presents no new questions of law, or one 
not heretofore settled by our decisions; it only calls for 'the application 
of old principles to new facts. The verdict and judgment must be 
upheld. 

No error. 
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FRED J. COXE v. J. C. BOWMAN, C. C. BOWMAN, H. C. GADDY AND D. A. 
McLAURIN, PABTNERS DOING BUSINESS UNDER THE FIRM NAME OF BOW- 
MAN BUILDING SUPPLY COMPANY. 

(Filed 21 November, 1928.) 

APPEAL by the plaintiff from Deal, J., at November Term, 1987, of 
Assox. No error. 

McLendon & Covington for plaintiff. 
Robinson, Caudle & Pruette for defendants. 

PER CURIAM. Plaintiff brought suit to recover damages of the de- 
fendants for negligently setting out fire and burning the undergrowth 
and timber on a tract of land described in the complaint. The defend- 
ants filed an answer denying the material allegations set forth in  the 
complaint, and upon the evidence offered at the trial the jury, under the 
instructions of the court, returned a verdict to the effect that the burning 
of the plaintiff's land was not caused by the negligence of the defendants. 
Judgment was rendered upon the verdict and the plaintiff excepted and 
appealed to this Court. 

We have examined the plaintiff's exceptions and have discovered no 
ground which entitles the plaintiff to a new trial. The controversy was 
reduced chiefly to matters of fact which were determined by the jury 
adversely to the plaintiff. The case seems to have been carefully tried 
and the plaintiff given the advantage of every phase of the law to which 
he was entitled. 

No error. 

BERTIE SCOTT v. WADSWORTH MOTOR COMPANY. 

(Filed 28 November, 1928.) 

APPEAL by defendant from Harding, J., at March Term, 1928, of 
MECKLENBURQ. NO error. 

G. T. Carswell and Joe W .  Ervin  for plaintiff.  
Pharr & Cumie for defmdant. 

PER CURIAM. Plaintiff brought suit to recover damages for the de- 
fendant's alleged breach of contract. I n  answer to the issues the jury 
found that the defendant agreed to furnish the plaintiff a certificate of 
title to a Cadillac automobile sold him and had failed to comply with 
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its contract, whereby the plaintiff had been damaged in the sum of six 
hundred and thirty dollars. Judgment was given in favor of the plain- 
tiff and the defendant appealed, assigning cwor. 

After an  examination of the record and a consideration of the excep- 
tions, we find no error which entitles the defendant to a new trial. 

No error. 

D. F. F R A Z I E R  ET AL., TRUSTEES OF EJIANUEL CO?L'C:REOATIONAL 
CHURCH, v. J A M E S  H. TOUSG.  

(Filed 25 Ziovernber, 1928.) 

APPEAL by defendant from Harding, J . ,  at March Term, 1928, of 
MECKLENBURQ. NO error. 

J .  D. McCalZ and C. H.  Edwa~rds for plaintiff. 
H.  L. Taylor for defendant. 

PER CURIAM. This is an action for the recovery of a lot in the city of 
Charlotte, the boundaries of which are set out in the .omplaint. The 
defendant filed an answer denying the plaintiffs' allegations and plead- 
ing adverse possession for twenty years and for seven years under color 
of title. The jury returned a verdict to the effect that ihe plaintiffs are 
the owners of the land described in the third and fourth paragraphs of 
the complaint, and that the defendant has not had such adverse posses- 
sion as would defeat the plaintiff's title. Judgment was rendered for 
the plaintiffs and the defendant excepted and appealed. 

We have given to each of the exceptions a careful investigation and 
are of opinion that they present no sufficient ground for a new trial. 

No error. 

J. W. S I L T E R S  v. J. B. SOLAN & COJlPA?:T. 

(Filed 5 December, 192%) 

.IPPEAL by plaintiff from JlacRae,  Special Judge ,  at July Term, 192P, 
of CLEVELAND. SO error. 

Action to recover damages for false and fraudulent representations as 
to the solvency of the maker of certain negotiable notes. The said notes 
were endorsed by defendant, payee therein, "without recourse," and 
negotiated, for value to plaintiff. They were not paid at maturity. The 
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maker has been adjudged a bankrupt by the United States District Court 
for the Western District of South Carolina. 

Plaintiff alleges in  this complaint that at the time of the negotiation 
of said notes defendant represented that the notes were good; that the 
maker was solvent, and was able to pay and would pay the notes at  
maturity; that these representations were false and fraudulent, and that 
he was thereby damaged. 

From judgment on an adrerse verdict, plaintiff appealed to the 
Supreme Court. 

Bennet t  & Edwards  for plaintiff. 
X e w t o n  & S e w t o n  for defendant. 

PER CURIAM. Under instructions free from error, the jury has found 
that the essential allegations of the complaint are not sustained by the 
evidence. The assignments of error relied upon by plaintiff on his 
appeal to this Court cannot be sustained. The evidence objected to by 
plaintiff was not material; the principle of law relied upon to sustain 
the objection has no application. The only exception to the charge as 
given was directed to a statement by the court of the contention of de- 
fendant, and is supported by the evidence. The instructions were clear 
and full, in compliance with C. S., 564. The judgment is affirmed. 
There is 

No error. 

JOHN M. TARRH r. SOUTHERS RAILWT'BP COXPAST AXD 

S. W. SIJIERSOS. 

(Filed 6 December, 19'28.) 

APPEAL by Southern Railway Company from an order of Oglesby, J., 
overruling its demurrer to the complaint. From ROWAX. Affirmed. 

C. L. Coggin and J o h n  C. B u s b y  for plain f i f f .  
L i n n  & firm for Southern  Rai lway  Company.  

PER CURIAM. The Southern Railway Company demurred to the com- 
plaint on the ground of a misjoinder of parties and caxses of action. 
The demurrer was overruled and the Railway Company appealed. We 
have given careful attention to the record and the brief filed by the 
learned counsel for the appellant, but we find no sufficient cause for 
reversing the judgment. 

Affirmed. 
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B. S. LAWRENCE v. C. C. CHEEK ET AL. 

(Filed 5 December, 1928.) 

APPEAL by defendants from Townsend, SpeciaZ Judge, a t  March Term, 
1928, of RANDOLPH. 

Civil action for damages to plaintiff's property, rermlting from de- 
terioration while in defendants' possession, a replevy bond having been 
given to hold same. 

Verdict and judgment for plaintiff, from which defendants appeal, 
assigning errors. 

J .  A. Spence and H. M. Robins f o r  plaintiff. 
C. N. Cox and Brittain, Brittain & Brittain f o r  deferbdants. 

PER CURIAM. The exceptive assignments of error, upon which appel- 
lants rely, relate to the admission and exclusion of evidence. The charge 
is not in the record, and the exceptions addressed to the refusal of the 
court to grant the defendants' motion for judgment as of nonsuit, made 
first a t  the close of plaintiff's evidence and renewed at the close of all 
the evidence, have been abandoned. 

We find no error on the record which entitles the defendants to a new 
trial. The verdict and judgment will be upheld. 

No error. 

IF. BATE BLANTON v. CHARLEY BRIDGES. 

(Filed 12 December, 1928.) 

APPEAL by plaintiff from MacRae, Special Judge, at August Tern;, 
1928, of CLEVELAND. 

Civil action to recover damages for an alleged negligent killing of 
plaintiff's dog. 

The evidence tends to show that "Lucy was a sweet-voiced fox hound, 
with an unerring scent and vibrant tongue, that always gave full mouth 
to the chase. She was a good, regular runner, and kept track all the 
time and gave plenty of mouth and got up in front with the good dogs." 
The defendant ran over her with his autonlobile and killed her, as she 
was crossing the road in front of plaintiff's house. 

The appeal is from a judgment of nonsuit, entered at  the close of 
plaintiff's evidence. 
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YOUNG 2'. HEDDEN: WALTERS v.  VTILITT CO. 

B. T .  Falls for plaintif. 
Setcfon (e. Newton, for defendant. 

PER CURIAM. The plaintiff, a fox-hunter fond of the chase, brings 
this action to recover for the loss of Lucy, one of his "good dogs." He  
alleges that she was killed and sent prematurely to her "happy hunting 
ground" by the negligence of the defendant, but we are unable to discover 
on the record any evidence of sufficient probative vadue to fix the defend- 
ant with liability. Negligence is not presumed from the mere fact of 
killing, under the circumstances here disclosed. 

Affirmed. 

ABRAHAM TOUKG v. JOHN HEDDEN. 

(Filed 19 December, 1928.) 

APPEAL by plaintiff from JlacRae, Special Judge, at Spring Term, 
1928, of Macox. Affirmed. 

J .  F. Ray and R .  D. Sisk for plaintif. 
Geo. B. Patton and Jones $ Jones for defendant. 

PER CGRIAJI. The plaintiff instituted this action to recover damages 
for the alleged negligence of the defendant in setting out fire and burn- 
ing the plaintiff's timber and grass. At the conclusion of all the evi- 
dence the defendant's motion for nonsuit was allowed. The plaintiff 
excepted and appealed. We find no error in this ruling and affirm the 
judgment. 

Affirmed. 

(Filed 19 December, 19'28.) 

APPEAL by defendants, Phcenis Utility Company and H. L. Lincoln, 
from order of Harwood, Special Judge, at September Term, 1928, of 
HAY WOOD. Bffirmed. 

The above-entitled cause was heard upon defendants' appeal from an 
order of the clerk, denying defendants' motion for the removal of the 
action from the Superior Court of Haywood County to the United States 
District Court for the Western District of North Carolina for trial. 

52-196 
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The petition upon which the motion was made was duly filed in accord- 
ance with statutory provisions. The  grounds stated therein for the 
removal are (1 )  separability of the cause of action alleged in the com- 
plaint; (2 )  fraudulent joinder of resident defendant, for the purpose of 
preventing, prima facie, the order of removal. 

From the order of the judge affirming the order of the clerk, and 
denying their motion, defendants appealed to the Supreme Court. 

Morgan & It'avd and X. G. Stamey for plaint i f  
Harkins Le. T7an Ti'inkle for defendamts. 

PER CURIAII. The order of the judge affirming the order of the clerk, 
and denying the motion of the nonresident defendants for the removal of 
this action from the State Court to the Fedwal Court fclr trial, up011 the 
grounds stated in  the petition, is affirmed upon the authcrity of Givens 1 . .  

d f f g .  Co., anfo,  377; Crisp I , .  Fibre Co., 193 N. C., 77, 136 S. E., 
238; F e m e r  c. C ~ d a v  Works ,  191 K. C., 207, 131 S. E., 625. The prin- 
ciples controlling the decision of the questioi~ presented by this appral 
are well settled in the above-cited cases. It is  unnecessary to cite other 
cases in  this or other jurisdictions; nor i s  it deemed nec8essary to restate 
these principles. There is no error, and the order is 

Affirmed. 

BESSIE lT'ILI,IS TOUSG v. IihTHERISE E. HPJIILTOS. 

(Filed 19 December, 1928.) 

,\PPEAL by defendant from JIcElroy, J. ,  at  September Term, 1928, of 
BrrrvcoM~E. 

Civil action to recover on two negotiable promissory notes represent- 
ing the balance due on the purchase of a lot of land located in  the city 
of Asheville. 

The defendant admitted the execution of the notes sued on i n  this 
action, and pleaded as a defense that she was induced to purchase the 
lot of land ill question by the false and fraudulent representations of 
plaintiff's agent as to the location of said lot with reference to its 
proximity to Southside Svenue. 

The defendant contends that the plaintiff's agent represented to her 
daughter that the lot in question was quite raluable for the reason that 
it was separated from Southside Avenue by a very narrow strip of land, 
seven or eight feet, and that  this small strip of land could not be utilized 
or used to advantage, except in  connection with the lot she was buying, 
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and that  the owners of said narrow strip would have to purchase her lot 
in order to utilize their own property, hence her lot could be sold to them 
at  a profit within thir ty days. That  as a matter of fact this intervening 
strip of land i s  32.9 feet in width and could readily be used for a store- 
building, filling station or other purpose. 

T h e  tr ial  court ruled that  the e ~ i d e n c e  of fraud was not sufficient to 
go to the jury, and dismissed the defendant's counterclaim. 

Fronl a ~ e r d i c t  and judgment for plaintiff the defe~~dai i t  appeals, 
assigning errors. 

-4. Xall J o h n s t o n  and W a r d  & -411en. for p la in t i f f .  
Lee,  F o ~ d  & C o z e  for defendant .  

PER CURIAM. Pretermitting the question as to whether the defendant 
in her counterclaim has alleged facts sufficient to constitute a defense or 
a cause of action for deceit ( S t o n e  v. A%filli?zg Co., 192 K. C., 585, 135 
S. E., 449), we are  of opinion that  the evidence offered i n  support thereof 
is too vague and indefinite or too gossamery to sustain such an  action or 
to defeat  lai in tiff's claim. 

N o  error. 

P. 31. BROWX r. S. W. COTTER 

(Filed 9 Jal~uary, 1999.) 

APPEAL by defendant from Alfoore, I . ,  at  Alugust Terni, 1928, of 
CHEROKEE. N O  error. 

Bction to recover damages for trespass upon land by cutting and re- 
moving timber trees therefrom. 

From judgment for plaintiff, in accordance with the rerdict, defend- 
ant  appealed to the Supreme Court. 

X. Tt ' .  Bell  for plaintif f .  
X o o d y  Le. Z o o d y  for defendant .  

PER CI-RIAM. Plaintiff and defendant are owners of adjoining tracts 
of land, situate in  Cherokee County, S o r t h  Carolina. 

This action involves title to a parcel of land, containing about twenty- 
four acres, and grows out of a controversy as to the location of the divid- 
ing line between said tracts of land. The  determinative questions in- 
rolve, first, the location of the beginning point called for in the grant  
and deeds under which plaintiff claims title to the land in  dispute; and, 
second, the possession of said land by defendant and those under whom 
he claims. 
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There was evidence in  support of the verdict. We find no error in the 
instructions of the court in  the charge to the jury. The assignments of 
error on defendant's appeal to this Court cannot be sustained. They 
present no questions which seem to require or justify ~liscussion. The 
judgment is affirmed. There is 

No error. 

J. &I. SUTTOS v. SUKCREST LUJIBER COMPAlT ET AI.. 

(E"i1ed 9 January, 1929.) 

APPEAL by defendant from Harwood, Special Judgs,  at September 
Term, 1928, of HAYWOOD. 

Civil action to recover damages for an alleged negligent injury sus- 
tained by plaintiff while working as a "tong-hooker" at one of the de- 
fendant company's steam log-loaders. 

I t  is alleged that plaintiff's injury was due to an overhead cable being 
stretched too tight, which caused "the shackle-pin" to break and throw 
the "fall block'' or the shackle and cable against plaintiff, injuring his 
legs and back and fracturing a rib. 

Plaintiff testified : "The weight of the overhead cable is on the shackle- 
pin. I f  the cable is too tight, i t  is dangerous. The foreman told the 
rigger that morning to loosen the cable as i t  was dangerous. He  said it 
was too tight. But after telling the rigger to loosen the line, the fore- 
man went ahead with the logging with the line in that condition. The 
block fell 40 or 50 feet, striking me on the back and inflicting serious 
injury." 

Issues of negligence and damages were submitted t o  the jury and 
answered in favor of the plaintiff. From the judgment rendered thereon 
the defendants appeal, assigning as their chief error the refusal of the 
court to enter judgment as in  case of nonsuit. 

Morgan & Ward arnd M .  G. S tamey for plaintif. 
Rollins & Smathers for defendants. 

PER CURIAM. Even if it be conceded that on the record the jury 
might well have returned a verdict in favor of the defendants, still the 
evidence of the plaintiff, taken in its most favorable light, the accepted 
position on a motion to nonsuit, was such as to require its submission 
to the twelve. 

A careful perusal of the record discloses no material or substantial 
error. The verdict and judgment will be upheld. 

No error. 
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HORATIO A R R I S G T O S  x-. STSCREST 1,UJIRER COMPANY ET AL. 

(Filed 9 January, 1920.) 

APPEAL by defendants from Harwootl, Special Judge, at  September 
Term, 1928, of HATWOOD. 

Civil action to recover darnages for an alleged negligent injury sus- 
tained by plaintiff while working as a "tong-hooker" at  a steam-loader 
operated by the defendant conlpany, by which logs were lifted from a 
pile called the "jack pot" and placed on railroad cars for shipment. 

The evidence of the plaintiff is to the effect that the engineer in charge 
of the skidder disobeyed the signal given by plaintiff, and thus caused 
the log, being lifted, to move in an opposite direction from that expected 
or anticipated, and caught the plaintiff between two cars, breaking his 
leg and otherwise injurilig and bruising him. 

The usual issues of negligenre, colitributory negligence and damages 
mere submitted to the jury and axiswered in favor of the plaintiff. From 
the judgment rendered thereon, the defendants appeal, assigning errors. 

Morgan & Vrard and N .  G. Stamey for plaint$ 
Rollins & Smathers for d e f ~ n d m f s .  

PER CURIAM. The right of the plaintiff to recover for injuries sus- 
tained, under circun~stances such as those disclosed by the present record, 
is fully discussed in Cook c. ~ V f g .  Co., 182 N. C., 205, 108 S. E., 730, 
and 183 N. C., 48,110 S. E., 608. 

The case was properly submitted to the jury, and we have found no 
error on the record, save a discrepancy between the verdict and the judg- 
ment as to the answer of the second issue, but which is not deemed fatal 
to the validity of the trial. 

No error. 

\I7. L. G O D W I S  v .  G R I F F I S - R I A S D  HOTEL COMPAKY. 

(Filed 16 January. 19'19.) 

APPEAL by plaintiff from Cranmer, J., at April Term, 1928, of WAKE. 
Civil action to recover damages for an alleged negligent injury to 

plaintiff's hand caused by an unguarded electrically driven exhaust fan 
used in  the operation of defendant's laundry located in the basement of 
the Sir  Walter Hotel, Raleigh, N. C. 

There is evidence tending to show that on 22 April, 1926, the defend- 
ant installed an eIectrically driven exhaust fa11 in its laundry in the 
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basement of the Sir Walter Hotel for use in eliminating warm or foul 
air from the laundry room. The fan was 36 inches in diameter, en- 
circled by a metal rim or ring. I n  the center was another metal rim or 
disk to which the blades of the fan mere attached. As finally installed, 
the blades were not even with the rim of the circumference, but extended 
out in front about four inches, which created a deceptive appearance 
when the fan was running or the blades were in motion. These pro- 
jecting blades were unprotected, and on the first day after said fan was 
installed plaintiff's hand was caught in the revolving blades and severely 
injured. 

At the close of plaintiff's evidence, judgment of nonwit was entered 
on motion of the defendant, from which the plaintiff appeals, assigning 
error. 

Smifh d J o y n e r  for plaintif. 
R u a r k  d Fletcher  for defendant. 

PER CI'RIAM. The judgment of nonsuit was entered on the theory 
that the plaintiff was guilty of contributory negligence on his own testi- 
mony, but viewing the evidence in its most favorable light for the plain- 
tiff, the accepted position on a motion to nonsuit, we think the case 
should have been submitted to the jury. 

It would serve no useful purpose to discuss the evidence, as the only 
question before us is whether it is sufficient to carry the case to the 
jury, and we think it is. 

Reversed. 

STATE c. K. D. GRAST,  JR. 

(Filed 20 February, 19'19.) 

- ~ P P E A I ,  by defendant from l i a r i i ~ o o d ,  Special Judge,  at August Special 
Term, 1928, of RICHMOND. 

Criminal prosecution, tried upon an indictmelit charging the defcnd- 
ant with unlawfully possessing and transporting intoxicating liquors. 

Verdict : Guilty. 
Judgment : Eighteen months on the roads. 
Defendant appeals, assigning errors. 

.-lttorney-General B m c m m i t t  at.td Assis tant  A f t o m e y - G m e r a l  S a s h  for 
f h e  S ta te .  

Willis R. Jones  fay defendant .  
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PER CL-RIAM. A careful perusal of the record leaves us with the im- 
pression that  no reversible error was committed on the trial. H i s  
Honor's statement as to what coiistitutes an aider and abettor, consid- 
ered alone, may be subject to some criticism, but taken as a whole we 
think the charge meets the requiren~ents of the lan-. 

No error. 

EFFIE ;\I. WHIT1:HL'RST r. T. J. S I S O S .  

(Filed 'SO February. 1929.) 

For Digest see Tl7hitelrrcmt c. Garrett, aute. 164. 

APPEAL by d e f e d a ~ i t  from i\'mnll, J., a t  Noreniber Term, 1928, of 
Pasyr- TASK. 

Civil action to recover damages for an  alleged ~ r o n g f u l  conrersion 
and dctentiori of a Poiitiac autoniobilr, tlie property specifically de- 
scribed in  plaintiff's chattrl mortgage. 

From a verdict and judgrrietit iu favor of plaiiitiff, tlie defendant 
appeals, assigiiing errors. 

T h o m p s o n  (e. Tl'ilson for plaintif f .  
TVhedhee LF Tl'hedbee for defendatnf.  

PER C r ~ r a ~ r .  The  principal question presented by tlie appeal is 
wlwtlier one who purchases an  automobile from a liceiised dealer, gen- 
erally offering cars for sale to the public, gcts title superior to that of a 
prior mortgagee who holds a ualid chattel mortgage, duly registered, 011 

said autoinobile. This  question was answered in the uegatire in the 
case of Tt'hifehuraf 2.. C a r r e f f ,  a n f e ,  154, and, on authority of what was 
said in  that case, the judglnent in tlie instant case will be upheld. 

No error. 

( Filed 27 Fel)ruary. 1920. ) 

CIVIL ACTIOS, before Small, J. ,  at  October Term, 1928, of B E A ~ F ~ R T .  
9 judgment of nonsuit was entered and the plaintiff appealed. 

Harry X c X l ~ l l a n  for plaircf ifl. 
X c L e a n  & R o d m a n  for defendant .  
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PER CURIAM. The Court being evenly divided in opi.iion, A d a m ,  J., 
not sitting, the judgment of the Superior Court is affirmed and stands 
as the decision in this case without becoming a precedent. Hillsboro v. 
Ban,k et al., 191 N.  C., 828, 132 S. E., 657. 

Affirmed. 

TOWN QF TARBORO v. MRS. KATE I. JOHNSON. 

(Filed 27 February, 1929.) 

CIVIL ACTIOK, before Jloore, Special Judge, at October Term, 1928, 
of EDOECOMBE. 

George 111. Fountain for plaintiff. 
Gilliam & Bond for defendant. 

PER CURIAM. con no^*, J., did not sit, and the Court being evenly 
divided in opinion, the judgment of the Superior Court is affirmed and 
stands as the decision in this case without becoming a precedent. Hills- 
boro v. Bank et al., 191 X. C., 828, 132 S. E., 657. 

Affirmed. 

THOMAS J. POTTER, ADMISISTRATOR OF CORA MAE MITCHELL, v. DIXIE 
TRANSIT COMPAXT, AND JESSE MITCHELL r .  DIXIE TRANSIT 
COMPANY. 

(Filed 27 February, 1999.) 

APPEALS by defendant from Lyon, J., at Soveinber Special Term, 
1928, of WAYNE. NO error. 

On 29 September, 1927, Cora Mae Mitchell was riding in a wagon, 
with her husband, Jesse Mitchell, on State Highway No. 40. They 
mere returning from Goldsboro to their home in the country. 

3 bus owned and operated on said highway by defmdant overtook 
said wagon, and struck it in the rear. At the time of the collision the 
bus was being driven at  a rapid rate of speed, and i11 a negligent manner. 

As a result of the collision, Cora X a e  Mitchell m s  thrown from the 
wagon. She thereby sustained injuries from which sht? died within a 
few weeks. Jesse Mitchell also sustained injuries to his person caused 
by the said collision. His  wagon mas damaged. He has paid or become 
liable for large sums for medical ser~ices  to his v-ife and to himself and 
for the funeral expenses of his wife. 
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Easor v. LIGHT COMPANY. 

Actions by the admillistrator of Cora Mae Mitchell to recover of de- 
fendant damages for her wrongful death, and by Jesse Mitchell to 
recover of defendant damages for injuries sustained by him, were tried 
together, by consent. Tliere was a verdict in  each of said actions for 
the plaintiffs and against the defendant. 

From judgments on said verdicts defendant appealed to the Supreme 
Court. By consent, the said appeals mere heard together. 

W .  A. Finch and D. H. Rlund for plaintitfs. 
Albert L. Coz, Dic3iinson & Freeman and -1. L. Purrington for de- 

f e h n t .  

PER CURIAM. Defendant's assignments of error on its appeals to this 
Court are based on exceptions (1) to the orerruling of its objections to 
evidence offered by plaintiffs at the trial in the Superior Court, and ( 2 )  
to instructions of the court to the jury in the charge. 

There was no error in the admission of the eTidence, tending to shox 
the speed a t  which the bus was being drirer, before it struck the wagon; 
or in the instructions upon the issues involving the liability of defend- 
ant to the plaintiffs. The assignments of error present no question for 
decision by this Court, ~ h i c h  seem to require discussion. They cannot 
be sustained. The judgment is affirmed. 

No error. 

BEN E. EASOS r. C S R O L I S A  P O K E R  A S D  LIGHT COMPAST. 

(Filed 6 March. lW29.) 

APPEAL by plaintiff from Barnhill, J., at October Term, 1928, of 
NASH. Affirmed. 

J .  W .  Keel and C. C.  Pierce f o ~  plaintiff. 
SpmLill d? Spmill for defendant. 

PER CURIAX, The plaintiff brought suit to recover damages for per- 
sonal injury. The defendant demurred to the complaint and the de- 
murrer was sustained at  the February Term, 1928. Thereafter  lai in tiff 
filed an amended complaint and the defendant again demurred and the 
demurrer was sustained at  the October Term, 1928. We are of opinion 
that the complaint fails to disclose allegations which are sufficient in 
law to constitute a valid cause of action against the defendant. The 
judgment sustaining the demurrer is therefore 

Affirmed. 
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STATE r. MILLIARD JOHNSON. 

(Filed 6 March, 1929.) 

APPEAL by defendant from Daniels, J., and a jury, a t  August Term, 
1928, of WAYXE. N o  error. 

The  defendant was tried and convicted of murder in the second degree 
for killing P ink  Rose. H e  made numerous exceptions ,md assignments 
of error and appealed to the Supreme Court. 

Llttorney-G'eneral Rrummif t  aud .-lssisftz)lt A-lffori~e*y-Gene~,al S a s h  
for the State. 

J .  Faison Thomson, X. 7t'. Outlaw aid  DicXi iuo~~ Li: Freeman for 
def endanf. 

PER C ~ R I A X .  T h e  exceptions and assignnlents of error made by de- 
fendant i n  regard to the admission and exclusion of certain evidence 
and the charge of the court below, we do not think call tle sustained. I f  
error, we do not consider them material or prejudicial. T h e  exceptions 
and assignments of error on the record present no new or novel propo- 
sitions of law. 011 the whole record we find 

No error. 

STSTE V. J. L. CRAFT AND J. F. CRAFT. 

(Filed 6 JInrc11, 1929.) 

APPEAL by defendants from Harwood, Special Judge, and a jury, a t  
December Special Term, 1928, of PITT. N O  error. 

The  defendants were tried on bills of indictment for the larceny of 
some 700 pounds of tobacco, valued at $203, taken from the pack- 
houses of W. H. Oakley and F rank  Carmon, on 9 October, 1928, and 
receiving said tobacco knowing same to have been stolen. By consent 
the defendants were tried together and the jury r e t u r n ~ d  a rerdict of 
guilty against both of the defendants for larceny. From the judgment 
pronounced upon the verdict, defendants appealed to the h p r e m e  Court. 

Attorney-General Brummit t and Assistant At f orney-Gtmeral S a s h  for 
the State. 

L. W .  Gaylord for defendants. 

PER CURIAM. At  the close of the State's evidence and a t  the close of 
all the evidence, both the defendants made motions for  judgment of 
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nonsuit. C. S., 4643. The defendant, J. F. Craft, did not offer any 
evidence. The defendants' exceptions and assignments of error present 
the sole question as to whether or not on all the evidence i t  was sufficient 
to be submitted to a jury. We think so. 

The evidence was circumstantial, but sufficient to have been submitted 
to the jury;  the probative force was for them to determine. 8. v. L a w -  
rence, anfe, 562. We find in law 

No error. 

BURKE H E A D  v. SEVEK SPRINGS SUPPLY COMPASY.  

(Filed 6 March. 1949.) 

APPEAL by defendant from Daniels,  J., a t  October Term, 1923, of 
WAITE. X o  error. 

D. C. H u m p h r e y ,  K e n n e t h  C. Royal1 and  J .  Q.  LeGrand  for p l a i n t i f .  
.I. Faison Thotnson for d e f e n d a n f .  

PER CTRIABI. On 15 November, 1923, the defendant obtained a judg- 
ment by default against the plaintiff for the sum of $1,041, with interest 
from 6 December, 1922, at  the rate of 6% until paid. The  plaintiff 
alleged that on 15  October, 1925, the plaintiff paid the defendant $100 
upon a mutual agreement that the payment was to be accepted in full 
payment of all interest on the judgment; that the defendant thereafter 
repudiated its agreement and asserted an  alleged right to collect all the 
interest called for in  the original judgment; that the plaintiff then ten- 
dered the defendant $954.95 as the principal arid costs of the judgment, 
and that  the defendant refused to accept the tender. The defendant 
denied the ~nater ia l  allegations of the complaint. The following wrdict  
was returned : 

1. Did the plaintiff and defendant enter into an  agreement of 15 Octo- 
ber, 1925, to the effect that  if the plaintiff should pay upon the judg- 
ment offered in  evidence the sum of $100, that the defendant would 
relieve the plaintiff from the payment of all interest upon the said 
judgment, as alleged in  the complaint? Answer : yes. 

I t  was thereupon adjudged that no interest should be charged or col- 
lected on the judgment. The defendant excepted and appealed. 

We have examined the appellant's assignments of error and are of 
opinion that  the case was tried in  substantial compliance n-ith the law. 

No error. 



APPENDIX 

IN THE MATTER OF ADVISORY OPINIONS 

On 29 January, 1929, the following resolution was received from the 
North Carolina Senate : 

RESOLUTION OF THE SERATE OF NORTH CAROLINA, :RESPECTFULLY 
REQUESTING THE .L"DVICE O F  THE SUPREME COURT O F  

NORTH CAROLINA. 

WHEREAS certain bills are now pending in the Senate of North Caro- 
lina, one being Senate Bill No. 143 and the other being Senate Bill 
No. 144, introduced by Clark, of Mecklenburg; and, 

WHEREAS said bills affect the Judicial system of the State and the 
Senate is desirous of being informed of the constitutionality of said 
proposed measures before acting upon same; and, 

WHEREAS no change should be made in the system of Superior Courts 
of North Carolina unless such change is constitutional: 

Now, THEREFORE, Be i t  resolved by the Senate of North Carolina: 
SECTION 1. That copies of the said two bills be sent to the Supreme 

Court of North Carolina, and that said Court be respecmtfully requested 
to inspect said bills and advise the Senate, or the Committee on Courts 
and Judicial Districts, whether in the opinion of the Court, said bills 
are in contravention of the Constitution of North Carolina. 

SECTION 2. That the President of the Senate is requerlted to send this 
resolution with copy of said bills to the Supreme Court promptly. 

To this the following response was made 5 February, 1929 : 

RALEIGH, N. C., 5 February, 1929. 

To the HONORABLE R. T. FOUNTAIN, Lieutenant-Gove~nw-, 
ex c$icio President of the Senate, and 

Members of the North Carolina Senate: 

The resolution of your Honorable Body, respectfully requesting the 
advice of the Supreme Court as to the constitutionality of Senate Bill 
No. 143, entitled "An Bct to Provide Two Superior Court Judges for 
the Fourteenth Judiciaa District," and Senate Bill 144, entitled "An 
Act to Make Mecklenburg County a Judicial District " was received 
last week soon after the adjournment of the Fall Term, 1928, and while 
the members of the Court were engaged in the examiration of appli- 
cants for license to practice law. The Court has since reconvened for 
the Spring Term, 1929, and said resolution has been duly considered. 
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I t  has long been a mooted question, and one not easy of decision, as 
to whether the Constitution of 1868 does, or does not, prohibit the 
Supreme Court from giving advisory opinions. When the matter first 
arose in 1870 (see Opinions of the Justices, 64 N. C., 785, for argu- 
ments pro and con), Justices Reade and Settle took the position that it 
does, while Chief Justice Pea~rso?~ and Justices Rodman and Dick were 
of the opinion that the members of the Court, as Justices, but not as a 
Court, might give such opinions to the General Assembly simply as a 
matter of courtesy, and out of respect, to a coordinate branch of the 
government. The present resolution, i t  will be obserred, is addressed to 
the Court in its official capacity. 

We find that, on other occasions, opinions have been given to the 
legislative department on constitutional questions, affecting the struc- 
ture of the government and matters of grave public moment, when it 
appeared, with reasonable certainty, that a course of action had been 
agreed upon by the General Assembly and i t  thereupon desired to know 
whether the policy, about to be adopted, was permissible under the 
organic law. This is as far  as our predecessors have gone, and we do 
not feel a t  liberty to extend the precedents established by them, in  the 
absence of a more urgent showing. 

From an examination of the bills accompanying the resolution, it 
appears that the two are sufficiently different in principle to render the 
adopt,ion of both perhaps doubtful or unnecessary, and that the General 
Assembly has not yet agreed upon which, if either, it is likely to approve. 
A similar situa,tion arose with the General Assembly of 1925, but was 
not the subject of formal response, as the resolution of that session was 
later withdrawn. 

I n  view of the foregoing premises, we are constrained to ask the 
privilege of returning said bills without determining their constitu- 
tionality, not from any desire to avoid expressing an opinion, but for 
the reasons herein given. Should the matter finally come within the 
limits above stated, the members of the Court would not then hesitate to 
express their opinions. 

Respectfully submitted by direction of the Supreme Court. 
W. P. STACY, 

Chief Justice. 



ADDRESS 

BY JOSEPHUS DANIELS 

ON 

PRESENTATION OF THE PORTRAIT 

OF 

HON. HENRY GROVES CONNOR 

TO THE 

SUPREME COURT OF NORTH CAROLINA 

BY HIS CHILDREN 

ON TUESDAY, 19 FEBRUARY, 1929 

I cannot remember when I did not know Henry Groves Connor. Our 
friendship had no birth. I t  was inherited. Our mothers, widows and 
neighbors in the village of Wilson, were pillars of goodness and useful- 
ness. They had learned and practiced "the luxury of doing good." 
They were united by community service and commm faith. They 
illustrated Bacon's "there was never law, or sect, or opinion, did so 
much magnify goodness as the Christian religion doth." Their close 
friendship, I am happy to recall, became a heritage cf their children. 
I t  is the highest title of nobility to be born of such mothers. Perhaps 
it was their similarity of experience that knit these mothers together, 
for early widowed, their purpose in  life, about which they often com- 
muned, was to rear their children to be worthy of the sterling character 
of their fathers. 

There was never a time when I did not regard Henry Groves Connor 
as having about him a certain high quality that gave assurance of a dis- 
tinguished future. Ten years my senior, he was a practising lawyer 
before I began to parse Latin sentences. There is a wide gulf between 
a boy of ten and a man of twenty. That chasm was bridged in our expe- 
rience when boyish admiration ripened into intimacy and affection, 
and the younger looked to the older for counsel and found him an inspir- 
ing exemplar. Growing up with a feeling that he was marked for high 
place, I later came to understand the source of his distinction. As a 
youth he bore himself in such way as to impress the coinmunity that he 
lived in two worlds, as indeed he always did. One wa!r the work-a-day 
world about him wherein he accomplished his task as a true yokefellow 
with his associates. I n  that other world in which he walked, he com- 
muned with the master minds of all ages and climes. The world of 
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reading set him apart  i11 an indefinable way from most of his associates. 
I f  "set apart," however, i t  was only in the respect which superior ability 
is sure to command. H e  was not "set apart" otherwise, for he  held the 
regard and esteem of the people of wery  walk of life. I t  would convey 
a wholly wrong impression of the man, indeed, to infer that  his reserve 
and aloofness indicated lack of warmth in his friendships, interest in his 
associates, or want of a certain humor and raillery which gave him 
rare charm. Indeed his philosophy, while grave, was shot through with 
the human touch. H e  possessed a gaiety, cheerfulness, and love of the 
lighter vein which in  social life illuminated h is  conversation. H e  had 
the gif t  of being an interesting talker, fresh and inspiring. Xeither in 
public nor private utterances did he  "talk down" to those who heard 
him. T o  talk with him and to hear him talk was both a delight and a - 
privilege, particularly prized by ambitious young men who were stimu- 
lated by his discourse. 

Ea r ly  he found more delight in the lives of the Lord Chancellors than 
playing ball with boys of his age. H e  nerer learned to play. I n  youth, 
as when older, he walked with his  head in the air, and did not escape 
the criticism in  the small town that  the young man "thought uncom- 
monly well of himself." This before he was admitted to the bar. Nore  
so a t  the bar, prior to recognition that  his ability justified loftiness of 
bearing. Lithe of figure, looking taller than his inches, with clear-cut 
features and with poise, mental and physical, he seemed to wear dis- 
tinction as a garment. The word "lofty" fitted him as did no other 
word. When he spoke, his spare figure seemed to loom, and he appeared 
larger than he  was. H i s  flashing ryes and sincerity proclain~ed that  he 
was one on whom nobleness did rest. Some men are horn with the 
purple of dignity and nobility. I t  asserts itself early s r ~ d  ripens with 
age. At  first, critics regard i t  as a pose. Later they know i t  is natural 
and that such bearing is the hall mark of an excellent spirit. I t  might 
be truly said of Judge Connor, before as well as after he won recogni- 
tion, in a lesser degree, what a hack drirer  said to me in Trenton of the 
G o ~ e r n o r  of S e w  Jersey:  

"Is Governor Wilson popular here?" I asked. 
"The people respect him," answered the driver, "but I observe he 

walks alonc." 
Coming to North Carolina from Florida, Judge Connor's parents 

moved to Wilmington in 1844. I11 1855, when the new county of Wilson 
was established, they became residents of its county-seat. I n  his new 
home his father, with saw and plane, worked skillfully in fashioning the 
Temple of Justice in  the new county. The  son with different tools made 
that  courthouse indeed a Temple where justice was the property of all 
who entered its portals. Judge Connor a t  the age of fifteen lost his 
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father, and his school days ended abruptly. But good teachers had 
pointed the way. H e  was a student and learner all the days of his life. 
Though he never attended high school or college, how many university 
graduates equaled him in  mastery of knowledge! Laying down school 
books, he took u p  law books. His  capacity and promise, later recognized 
by all, were appreciated by the leading l a v  firm in Wilson, and he was 
taken into the law office of Judge George Howard and George W. Whit- 
field. I t  was a fortunate connection for him-not lew so for the law 
firm. Judge Howard had gone on the bench at thirty and had become 
the most influential young leader of Democracy in ~ a k e r n  North Caro- 
lina before the War Between the States. He  early demonstrated an 
ability and fitness for public service that mould have given him higher 
place in  public life, if the political debacle following, the war of the 
sixties and Reconstruction had not denied election to men of his faith 
in his district. The association of the able lawyer and the young law 
clerk grew into a friendship as beautiful and as lastin,; as any in  song 
or history. George Whitfield, less widely known, wae not less accom- 
plished. Nor was he less attracted to the young miln than was his 
daughter, Kate, who a few years later became Mrs. Cornor. The young 
law student made himself indispensable to the firm. H e  won the confi- 
dence and regard of their clients, studied law at night and exercised 
almost a father's care over his brothers and sisters. Thus the young 
man grew i n  stature and in  favor. Before being admitted to the bar, 
he enjoyed the advantage of reading law under the late Hon. W. T. 
Dortch, of Goldsboro, who had been a Senator in the Southern Con- 
federacy, easily the Nestor of the bar of Eastern North Carolina. The 
attachment between instructor and student was broken clnly by the death 
of Mr. Dortch, to whose memory the pupil later paid high tribute. 

I n  January, 1871, Mr. Connor was licensed by the Supreme Court to 
practice law, when he was only nineteen years of age. He  had never 
known real boyhood. H e  had done a mail's job and thought a man's 
thoughts. At nineteen he was fixed in his character and principles, and 
ready to become a member of the jealous profession. I n  the same year 
he was happily-I should say most happily-married to Miss Kate 
Whitfield. To an intimate friend he wrote in 1904: "Yesterday was the 
thirty-second anniversary of my marriage, and I hare been thinking 
and rejoicing in the great blessing that came to me in my wife. She 
has been and is a tower of strength and comfort to me." Their children 
and grandchildren rise up to call them blessed, and are giring added 
honor to the name synonymous with patriotic service to their State. 
Thus though the law prescribed twenty-one as the age for admission to 
the bar, and there was an entrenched belief that a man should not marry 
before he attained his majority, we find him a lawyer and a husband at 
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an age when most young men are in college. Though young, he was old 
beyond his years. I f  there was any thought that his obtaining his 
license before reaching the required age was contrary to the statute made 
and provided, no question was raised. Formalities were not so much 
insisted upon as now. The character of the examination was less search- 
ing, but, if it had been as thorough, young Connor had mastered his 
Blackstone and Adams and Chitty. Moreover, he had for several years 
drawn pleadings and had familiarized himself with the rules of practice. 

Like Bartholomew F. Moore and some others who won distinction at  
the bar, Mr. Connor began the practice of the law at the county-seat of 
Nash. I n  a few months he returned to Wilson. After a short partner- 
ship with. Howell Cobb Moss, who became Clerk of the Superior Court, 
he later formed a partnership with Hon. Frederick A. Woodard, who had 
a rare gift for friendship, and this partnership continued until Connor's 
elevation to the bench in 1885. 

My early and pleasant recollections after quitting school center around 
the law office of Connor 8: Woodard. That firm not only appeared on 
one or the other side of the docket in nearly every case in Wilson County, 
but in important cases in the surrounding counties. I t  was more than a 
law office where clients repaired. I t  was the center of political and 
other activities of the community. These two able lawyers were retained 
by most of the leading business men and farmers, and their clients made 
other claims on them than for legal advice. People of substance and ideas - 
and public spirit gathered at that law office, which was the clearing 
house of the town and county, to discuss and practically decide com- 
munity programs. There subscriptions were made to allay suffering 
and want; there preachers and church officials met to plan church activi- 
ties; there farmers came to discuss crops and politics. It was even said 
by some that i t  was a place of gossip and that candidates for office owed 
their selection to these gatherings. I recall as a small boy going into 
the office upon some errand and lingering to hear the talk of the inelli- 
gencia of Wilson and the politicians and business men and farmers of 
the county. Proud I was, when as local editor of the T17ilson Adcance, I 
was admitted into this goodly fellowship and learned the first steps in 
politics. I t  was in that office also that, after seeking and obtaining the 
advice of Connor and Woodard, the papers were drawn that gave me 
editorship of my first paper, the I.lrilson, Aduahce, and from its mem- 
bers that I receired wise counsel and admonition in apprentice days in 
journalism. That advice was not lacking in later years;though I hasten 
to absolve the memory of both Connor and Woodard from responsibility 
for any of the paper's policies. 

Few things were done or enterprised in  that county between 1875 and 
1885 that did not originate in that law office. The active political 
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leader was the junior partner, Mr.  Woodard, afterwards the distin- 
guished and able Representative of the Second District i n  Congress, and 
a tower of strength in financial affairs in  the community as well as in 
law and politics. Unlike in  many ways, these partners were alike in 
ability, in keen interest i n  all that concerned man, in giving themselves 
and their leadership in ways that were as useful as they were unselfish. 
Wilson was the only Democratic County in the Second District, which 
was for years represented in Congress by ti Negro. I t  was held i n  that 
column in those years because its people were fundamentally Democratic 
and because their leaders were men of wisdom and political sagacity. 
And the most influential of those leaders were Henry G. Connor (always 
called "Groves" by his friends) and Frederick 8. Woodard. I f  they 
were successfui, i t  was because they stood for high ideals and supported 
men who incarnated sound principles. They led the fight for Jarvis 
for Lieutenant-Governor in 1876 and afterwards for Governor and for 
United States Senator. The friendship between thein and that wise 
chief executive was close. H e  leaned upon them as they supported his 
educational and industrial policies, and this intimacy ended only with 
death. They also championed the nomination of Governor Scales in 
1884, and i t  was largely to their zeal and organization that  he carried 
so large a vote in  that  section of the State against his eloquent opponent. 
I t  was to such friends and counsellors that Bycock turned in his public 
life, as well as in  his early career a t  the bar. They shared with him the 
vision of an  educated commonwealth and upheld his hands with unselfish 
cooperation. 

I n  the 1381 ill-fated campaign for State prohibition, to bear the f ru i t  
of victory later, Mr. Connor gave i t  earnest support by speech and pen 
in a county overwhelmingly against it,  although pdit ical  ambition 
would have suggested opposition or silence. The next year he was 
nominated for the State Senate, but the  reaction from the prohibition 
campaign jeopardized party success with a dry candidate. Accepting 
the situation, and having more regard for party succtss than personal 
promotion, he voluntarily surrendered the nomination, and contributed 
largely to holding his party together in  the face of the danger of a split 
on the met and dry question. Tha t  act of self-abnegation impressed the 
electorate, and in  1884 he  was again nominated and 13lected. "To re- 
nounce and not be embittered" is one of Stevenson's tests of nobility. 
This self-effacement, along with courage to stand alone bore i ts  reward. 
Afterwards in every crisis the people of his county and district called 
him to leadership and gave him in  other practical mays evidences of 
their friendship. 

The Senate of 1885 left few permanent statutes. I t  held the rudder 
true. Public revenues were too small to permit more than slow and 
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steady progress. I t  is ra re  that  the chairmanship of the judiciary 
committee goes to a new Senator. The  fact that  by common consent i t  
went to  Mr.  Connor is  proof tha t  his  high standing a t  the bar was 
already recognized. T h e  one outstanding statute of that  General 
Assembly i s  known as "The Connor Act," which required the registra- 
tion of deeds. I t  brought needed security to titles to  land. A distin- 
guished judge called i t  "the most useful piece of legislation affecting 
property on our statute books." 

When in the summer of 1889 Governor Scales was called upon to 
name a Superior Court Judge of the newly created district in which 
Senator Connor resided, though that  district contained, among others, 
such prominent lawyers a s  Joseph J. Davis, Charles hl. Cooke, Benja- 
min H. Bunn and Jacob Battle, people and bar by common consent 
wished Senator Connor to be named, and the Governor appointed him. 
Governor Scales had the right conception of the judiciary, as  shown 
in that and other appointments to the bench, which distinguished his 
administration. Soon Judge Connor was accorded the same recognition 
by the whole State which had been given i n  his district and in  the 
Senate. H e  held court from Currituck to Cherokee, everywhere winning 
the regard of the people and the respect of the bar both for his  courtesy 
and his profound knowledge of the law. Nothing makes u p  for the 
latter qualification in a judge. The  salary of a Superior Court judge 
in that  era was $2,500 with requirement to preside in  every county in 
the State, and with no allowance for expenses. Har ing  no outside 
income, with increasing family responsibility, financial considerations 
impelled him i n  1593 regretfully to resign and return to the active 
practice of the law. I n  1894 the leader of the fusion forces nominated 
what they called "a nonpartisan judicial ticket," and placed Judge 
C'onnor on it for  Associate Justice of the Supreme Court. They named 
another Democrat, Justice Walter Clark, already on the Supreme 
bench, and the nominee of the Democratic party, for re4lection. The  
idea of a nonpartisan judiciary appealed to Judge Connor. Some of 
his closest friends, corifiderit that  the Fusionists would win that  year, 
urgrd his acceptance, believing that  he and Clark, and a Populist of 
1)cmocratic training, could hold the rudder true in  the Supreme Court 
and keep it f r r e  from political bias during the perferrid political bit- 
terness that  was sweeping the State. Their  prediction of victory for the 
Fueioliists was realized. Upoil reflection, however, Judge Connor de- 
cli~ied to permit the usc of his name, since his party had already named 
the sitting Democratic Justices as their candidates. H e  was unwilling 
to be roted for against party associates, whose service on the bench 
rightly entitled them to a continuance on this Court. 
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Judge Connor did not escape some criticism on thc! part of militant 
~ e m o ~ r a t s  because he did notimmediately repudiate in severe terms the 
use of his name bv the Fusionists. These critics believed the Fusionists 
were not actuated by the motive to secure a nonpartifan judiciary, but 
had placed Clark and Connor on their ticket to avoid criticism while 
they were careful to secure a majority of the Court from their parties, 
fused into one for that campaign. Always courteous and considerate, 
Judge Connor declined the advice to rebuke those who sought to honor - - 
him, but at  the same time firmly declined to permit himself to be a can- 
didate against a Democratic Justice. H e  also declined a commission as 
trustee of the Agricultural and Mechanical College for Negroes in  
Greensboro sent him by Governor Russell. "Would it be rude for me 
to respectfully decline?" he asked Judge Howard. "1 am determined 
not to be drawn into any position having the slightest connection with 
public affairs." His  self-abnegation in putting aside the judicial nomi- 
nation, as when he resigned the nomination for the State Senate in 
1882, gave proof of his party fealty. I t  was in the future, as in the past, 
to bring appreciation and reward. 

I n  1898 he responded to the call of the people to lead the fight in 
Wilson County as ca'ndidate for the House of Representatives to restore 
his party to hower in  order to end the  usi ion-regime. That was a 
memorable campaign. "White Supremacy" was the Democratic slogan. 
The calm, judicial, moderate Corinor was so aroused that when he spoke 
to thousands of determined men in that campaign, a friendly critic said 
he could think of no figure in history so like Connor that day as Robes- 
piere. I f  he preached near revolution, it was not in hate of the Negro, 
for he was always his helpful friend, but rather in lwe  of his State. 
He  possessed the power to convince and arouse, thus referred to by 
Goldwin Smith: "KO orator, however perfect his art, can hardly be im- 
pressive without weight and dignity of character." He would save 
whites and blacks from what he regarded as intolerable conditions. Writ- 
ing on October 211d, in the midst of the campaign, to J l d g e  Howard, he 
revealed his own feeling and gave a glimpse of the serious situation 
existing : 

"I am making a campaign of which I shall never be ashamed. I am 
trying in some measure to pay my debt to the people of this country, 
and it is very gratifying to see that they understand meL and my feeling. 
There were from 6,000 to 7,000 people here today. I do not think any 
man ever had a more loyal or cordial demonstration than they gave me 
today. . . . I pray the present condition may pass away without 
violence or bloodshed, and that our people may be wiser and understand 
each other better. I feel a strong desire to speak to the Negroes and let 
them understand how I feel toward them, but just now I would not be 
understood." 
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Though serving his first term as Representative, Judge Connor was 
chosen Speaker, the contest in  the Democratic caucus being between him 
and two popular and experienced members of the House, Lee S. Over- 
man, of Rowan, later to become United States Senator, and Locke Craig, 
of Buncombe, afterwards Governor. I t  was an historic session, featured 
mainly by the drafting and submission of a consitutional amendment 
regulating suffrage, by the revising of election laws, and by the repeal- 
ing of what the majority regarded as partisan legislation which had 
caused the uprising of the people of the State in 1898. That General 
Assembly and its successor, of which Judge Connor was also a member, 
contained more able men, who afterwards were elevated to high station, 
than any similar bodies of half a century. H e  was one of the leaders 
who had part in framing the constitutional amendment. They accepted 
the Louisiana "Grandfather Clause," in preference to others suggested, 
because it left no door open to dishonesty in execution. Judge Connor 
was deeply concerned with securing an honest election measure, and 
was in conflict with those who wished a law through which a coach and 
four could be driven. The Fusionists had enacted a one-sided law to aid 
them. Some Democrats wished to do likewise, to Judge Connor's dis- 
may. H e  sincerely desired an educated electorate and elections above 
suspicion, and he strove for both. "He was too fond of the right to 
pursue the expedient." After his election in November (1898) Judge 
Connor, thinking aloud in  a letter to Judge Howard, wrote: 

'(The politicians have stirred the minds of the people more 
deeply than they intended. I find many men, who would have read 
me out of the party in  1894, now insisting I must take the lead in 
working the problem out. I am determined that, with my consent, 
no law shall be passed, having for its purpose or permitting frauds. 
I am willing to throw every possible constitutional restriction 
around the registration, but when the vote is cast it must be counted 
and honestly returned. I want the final conclusion to which we 
arrive put in the Constitution, and I want, if possible to secure the 
permanent undivided political supremacy of the white man. I think 
this is essential to the peace of our people. We must take the re- 
sponsibility and have the power. When done we can no longer 
excuse ourselves from discharging our duty in regard to the Negroes 
of the State, but we must bear the responsibility like men, like sane, 
virtuous, high-minded citizens. A man who has no higher concep- 
tion of what 'white supremacy' means in North Carolina than the 
subordination of an inferior to a superior race is an unpatriotic 
citizen." 
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H e  returned again and again to the future of the State under the 
suffrage restriction, writing in November, 1902 : 

"It i s  a serious question whether 100,000 free men can maintain 
any satisfactory status i n  North Carolina without any political 
power o r  influence. I regret very much that  we did not insist upon 
enlarging the suffrage by permitting any person otherwise dis- 
qualified, who possessed $300 worth of property, to vote." 

I n  the interim between his retirement from the Superior Court bench 
in 1593 and his election as  Supreme Court Justice in 1902, in addition 
to his engrossing law practice and his interest i n  public affairs, Judge 
Connor served as president of the Branch Banking Company of Wil- 
son, har ing  been made one of the executors of the large A. Branch 
estate. I n  administering this trust and as president of the bank, he 
proved fai thful  and efficient, the estate was handled wisely and under 
his management the bank grew into one of the strongest financial insti- 
tutions in  the State. H e  had respect for  captains of industry and as 
legislator and judge was zealous to uphold property rights and to hold 
the scales of justice evenly between the weak and the strong. Person- 
ally, money-making never interested him. H e  had no urge to amass a 
fortune. H i s  ambitions were wholly along other lines, and he ever 
recognized that  the law was a jealous mistress. H e  thus expressed this 
opinion about the dangers of the lore of money in 1!)02 in  a letter to 
Judge Howard:  "I do not believe it possible for any man who is inordi- 
nately fond of money to be a great man." 

- 
The  educatioi~al history of S o r t h  Carolina in the years he was in 

public life could not be written without reference to the contributions 
to public education by Judge Connor. I n  the early eighties, long before 
the inherent right of every child to school privilege :it public expense 
was a recognized principle in North Carolina, he was one of the leaders 
in the movement in the conservative town of Wilson to levy a tax for 
the establishment of a graded school, which was won lf ter  a hard con- 
test. 1 1 1  that  decade there werp those who held that to tax one man to 
educate the child of another was unjust. When, la tw,  the movement 
was iiiaugurated for legislati011 applying the taxes of white people ex- 
clusively to children of that  race, leaving to Negro children only such 
schools as could be supported by taxes paid by Xegrots, it  received the 
disapproval of Mr. Connor in a day before '(the while man's burden'' 
was generally recognized and carried out. I n  these matters, ahead of 
his time, he was a disciple of Horace Manri. H e  shared, in some degree 
helped to strengthen, the soul~d views which, under ihe leadership of 
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his friend, Governor Aycock, after 1900 became the educational creed 
and glory of North Carolina. As Senator in 1885, and as Speaker of 
the House of Representatives iu 1901, the forces of education relied 
upon Judge Connor's intelligent and deep interest to increase the State's 
educational advantages. 

Historians and students of the history of the State have been a t  a 
loss to understand the slow progress made in public education from the 
eighties u p  to the inauguration of Aycock. One barrier was the lack of 
resources and the inability of the people to pay the necessary taxes. 
Another was the slow acceptance of the State's duty to public education. 
But the chief obstacle was the Barksdale decision of the Supreme Court 
rendered in  1885. As long as  that  decision stood, no Moses could strike 
the rock from which would gush forth the healing streams. Legislative 
acts as to special districts could and did save the towns from the blight 
that denied good schools to children in villages and countryside. Because 
Judge Colinor helped to free the school system, let us take a glance a t  
the judicial fettering and unfettering of public schools. 

The  Constitution of 1868 made it the duty of the General Assembly to 
provide '(by taxation and otherwise for a general and uniform system of 
public schools, wherein tuition shall be free of charge to all the chil- 
dren of the State between the ages of six and twenty-one years." I t  also 
declared that  '(one or more public schools shall be maintained at least 
four months in every year," and "if the commission~rs of any county 
shall fai l  to comply with the aforesaid requirements of this section ( that  
is, as to maintenance of schools for the minimum time) they shall be 
liable to indictment." The  Constitution further provided for what was 
knoum a,s the L'constitutional equation" between the tax on polls and the 
tax on property, fixing a constitutional limitation of tax on property of 
66y3 cents on each $100 valuation. 

The General Assembly of 1885, of which Judge Connor was a mem- 
ber, directed that  if the amount raised by the general State tax was not 
sufficient to maintain the public schools for a t  least four months, the 
commissioners should levy an  additional tax to raise the required 
amount. The  validity of this statutory provision was challenged in 
Sampson County. I t  was conceded that  there was a conflict in the Con- 
stitution and the Court was required to decide which provision should 
control. The  case came u p  from Sampson County on an  appeal by the 
defendant from a judgment of the Superior Court. 

I t  was held in  the Barksdale case, in opinion written by Smith, C. J.: 

"1. While i t  is  the duty of the county commissioners under 
Article IX, section 3 of the Constitution, to levy a tax sufficient to 
keep the common schools open for four months, i n  each year, yet 
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in discharging this duty, they cannot disregard the limitation im- 
posed as to the amount of the tax to be levivd by Article V, 
section 1. 

"2. The act of the Legislature of 1885, chapter 174, section 23, 
which allows the commissioners to exceed this limit is therefore 
unconstitutional. 

"3. The act does not come within the provisions of Article V, 
section 6, which authorizes a 'special tax' for a 'special purpose,' 
with the approval of the Legislature. 

"4. When the Constitution imposes a duty and provides means 
for the execution which prove to be inadequate, all that can be 
required of the officer charged with the duty is to exhaust the means 
thus provided." 

Fortified by quotations from opinions by Chief Justice Pearson and 
other eminent jurists, Associate Justice Merrimon, after quoting the 
Constitution commanding the maintenance of public schools "at least 
four months in every year" and "shall provide by taxation and other- 
wise for a general system of public schools," said: 

''This important purpose being thus treated as fundamental and 
essential, and being so specially provided for, the intention that 
i t  should and must be executed at  all events, as prescribed, could 
scarcely be expressed in plainer or more commanding terms. No 
provision of the Constitution is clearer, more direct and absolute. 
I t s  framers, whatever else may be said of their work, seem to have 
been specially anxious to establish and secure, beyond peradventure, 
a system of free popular education. They declared it was essen- 
tial to wholesome government and human happinm, thus indicat- 
ing its transcendent importance. Hence, the pxrpose was made 
special, and specially provided for ;  it was treated as important 
and essential, and the Legislature was, as it seems to me, required in 
imperative terms, and, at  all events, to execute it by taxation, as 
well as by other means, and to emphasize and ctnforce the com- 
mand, it was made indictable to fail to maintain such school for four 
months in each year. How was this to be done? How could it be 
done without money? And how was the money for this great pur- 
pose to be raised? I s  i t  not manifest that it was cmtemplated that 
money sufficient for it would be raised by adequate taxation, and, if 
need be, without regard to the limitation upon the general taxing 
power of the Legislature, just as in the case of raising money to 
pay the public debt, supply a casual deficit in thl? treasury, or to 
suppress insurrection or repel invasion? The provisions of the 
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Constitution, i n  the last-mentioned respects, a re  not stronger or 
more imperative than those in respect to public schools-indeed, 
generally, they are much less mandatory, and appear only by reason- 
able implication." 

I t  has been said, and not without a measure of truth,  that  the great 
dissenting opinions of appellate courts ha re  kept fresh and strong the 
g o w t h  of justice. Certainly i t  is t rue  that  the dissenting opinion of 
today, if i t  is  founded upon sound principle, is the lam of tomorrow. 
Stare decisis has too often upheld ancient rights and prerogatives. I t  
has never initiated the necessary departure from ancient precedents. 
The opinion of the Court was rendered by that  learned and honorable 
Chief Jzisfice IT'. 11T. V. Smi th ,  and the dissenting opinion by the Asso- 
ciate Justice Xerr.imon. B y  way of parentheses, may I venture the 
expression of opinion that  i n  high character, i n  dignity and in ability, 
this Court has not more fully commanded the confidence of the people 
than when Smifh and A s h e  and Xerr imon adorned the bench. T h e  
dissenting opinion rendered by Jusfir.e JI ?rrimon has long been regarded 
as a jlidicial N a p n  Charta of public ed~cat io i i  in our commonwealth. 
This mas not fully realized unti l  a score of years afterwards when the 
Barksdale decision was reversed by the Supreme Court, of which Judge 
Connor was then a member. 

N a y  I be pardoned for a sidelight upon the attitude of a portion of 
the press toward the courts of the day before the judiciary enjoyed free- 
dorn from rrview by the Four th  Estate. Only a few weeks previous to 
the rendering of that  decision I had been licensed to practice law. With  
the assurance of a young limb of the lam, not yet fully conscious of 
how little a fledgling k n o m ,  as editor I assumed to reverse the decision 
of the majority of the Court. This  was before I became conservative 
in comments upon the judiciary. Not eontcnt x i t h  editorially reversing 
the Barksdale decision, I essayed the rBle of propllet and predicted that  
the day would come ~vhen  the dissenting opinion of Associate Justice 
Xemimo?e would become the law of this commonn-ealtli, ~vhicli had i ts  
face toward the future. I am afraid the young editor intimated that the 
two distinguished, able jurists who had, as he thought, hobbled educa- 
tional progress, had been rearcd under a n  environrncnt where the rights 
of property held supremacy, and in a day 1%-hen public schools mere 
deemed to be established for poor children and were therefore popr 
schools. The  editorial literally glowed with praise of the dissenting 
opinion. I t  was called "great" and as "ushering in  a new judicial 
vision." Judge Nerr imon was held up  as the great judge ~ d l o  deserved 
a place with the immortal jurists. X little later I was invited to dine 
a t  the home of Judge Xerrimon. N o  invitation came to dine with 
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either of the other Justices, though the next year, and thereafter until 
he died, i t  was my  good fortune to sit (daily a t  the same table with 
Judge Ashe, where his courtesy and trutl nobility w m  my heart and 
admiration. I f  he ever read the editorial, he mas so generous as never to 
mention it, and I have no doubt charged up any crudlty to the propen- 
sity of youthful cocksureness. Equally good-humored was the attitude 
of the dignified Chief Jusfice, whose opiiiion had larked editorial ap- 
proval, as this incident related to me by Hon. Charles W. Tillett, of the 
Charlotte bar, the day after i t  occurred, shows: 

"As Chief Justice Smith was leaving the Court," said Mr. Tillett, 
"I joined him a i d  walked with him toward his home I admired him 
grnuinely. H i s  greatness filled my  eye, and as me walked, I said to 
him, 'You must be a very happy man, Mr. Chief Justice.' 

" 'Why do you think so?' he asked. 
"I recounted," said Mr.  Tillett "his long leadership : ~ t  the bar, follo~v- 

ing his distinguished service in Congress, and said:  
'( 'If I thought when I reach your years I would have attained your 

high distinction, with the regard and admiratioii of the profession and 
the State, I would be supremely happy !' " 

"With a characteristic and grim smile, the Chief Justice replied: 
" 'a\h, Brother Tillett, you may think so, but you would not be happy, 

seeing that  your best prepared opinions are reversed by the youthful 
editor of the State Chronicle, even without so much ail saying 'by your 
leave.' I n  view of this situation, can you call my  p3sition one to be 
envied ?' )' 

When I next saw Judge Connor I told him the Tillett story and was 
gratified to find that  he held the view Jusfice Nerrimgn had presented 
in his  dissenting opinion. Though he would not have expressed him- 
self so strongly as  the Sfate  Chronicle did (he m a j  have then seen 
himself a fu ture  member of this tribunal with the natural  judicial feel- 
ing that  the press sometimes errs) he enjoyed the 'Cillett story, but 
pointed out the danger of editorial reversal of Supreme Court decisions. 
"You know," he said, "the presumption is that  the Court is  right, even 
if i n  some cases i t  is a violent presumption." This  declaration made 
in 1885 was not forgotten by the advocates of public education. When 
in 1907 Dr. J. Y. Joyner, State Superintendent of Public Instruction, 
arranged to test whether the Barksdale decision could longer retard 
better school facilities, I knew in  advanct' that  Jusfice Connor would 
unloose the Barksdale hobble in public education. All the school men 
felt then as always that the cause had in him a defelider, whether as 
citizen, legislator, or  judge. The  case came u p  from Franklin County- 
Collie v. Commissioners, 145 K. C.) 171-and was heard on appeal by 
plaintiff to the Supreme Court. I t  is interesting that  Charles B.  Aycock 
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was of couiisel for the parties seeking to have the Barksdale decisioi~ 
owrruled. -1s I heard the case argued my mind went back to the days 
in Wilson i n  the early eighties when Comor ,  to go on the bench, and 
Aycock to be the Educational Governor, ne re  laying deep and broad the 
four~dations upon which they rose to fame. 

The Barksdale case was espressly 01-erruletl. I t  was held by a unaiii- 
mous C'ourt tliat "The Constitutio~i must be coilstrued as a whole to give 
effect to each part, and not to prevent one article from giving effect to 
a11ot1it.r article thereof, equally peremptory and irnportal~t. While 
A1rticle V of the C'onstitution is a limitation u p o ~ ~  the taxing power of 
the General ,lssembly, *\rticle I X  thereof commands that  one or more 
public schools shall be maintained a t  least four months i n  every year iri 
each sc+hool district in each county of the State, and should be enforced. 
H n w e  RmGal ,  scc. 4112, providing that, if the tax levied by the State 
for the support of the public schools is insufficient to mable  the corn- 
nlissioners of each county to comply with that section, requiring four 
months school, they shall levy annually a special tax to supply the de- 
ficiency, is  constitutional and 1 d i d ,  though exceeding thr' l i rn i t a t io~~  of 
Article V. ,lllythilig beyor~d would be void." The  able, u n a ~ ~ i m o u s  
opinion of the ('ourt was written by Jus f ice  Brown,  ~ v h o  relied upon 
and approTed the pr iwiple  laid down by Justice X r r r i m o n  ill hi% great 
dissenting opinion. I t  is a matter of knowledge that .Jusfic(, Connor 
mas deeply in teres td  in this reversal and rejoiced, as did all public 
school advocates, tliat the fetters had bee11 re~riovcd, and that lie had a 
voice in the reversal. 

I t  may not hr  amiss to congratulate ourselvw that this change of 
interpretation in the interest of public education is indicative of the 
consisteilt attitude of the ('ourt in the years that liaxe followctl, as was 
particularly illustrated in the case of ' f ' a f ~  1%. Board of Etlucatiun, 192 

C., 516. That  case, the unnirimous opi~iion of the C'ourt, empha- 
sizes the coi~stitutional duty of thc Gelieral ,lssembly to provide by 
taxation and otherwise "for the rriai~itel~ance of thc public schools for a 
time of not lcss than six months in each gear. The counties are mere 
administratirr agencies for the mainter~ance and oprratioil of the 
schools. I t  is the duty of the Gvneral A\sscn~bly to provide the fu~ ids ,  
a n d  of the counties to see that they are rxpended in the maintei~ance of 
schools for  the miuimurn time." I f  proper credit is given to Associafe 
,Tusficr George IT'. Connor, son of Henry  Grores Connor, who succeeded 
his father as Speaker of the House of Representatives, as Superior 
Court judge and as Supreme Court Justice, for  writing the opinion of 
the Court, is  it  not permissible to say of his father tliat "though dead, 
he yet speaketh?" 
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After becoming Justice of the Supreme Court, aud later of the United 
States District Court, Judge Connor evidenced h i s  continued interest i n  
education. H e  responded to a call to teach law in the Summer Lam 
School a t  the University of Nor th  Carolina, mas urge,] to go to Chapel 
Hil l  as a professor in the law school. The  invitation appealed to him, 
for as  he grew older he drew nearer to youth. H e  was greatly tempted to 
round out his  life i n  guiding the study of those whc, i n  the years to 
come, would make and practice and interpret laws of his  native State. 
What a benediction i t  would have been to the ambitious young manhood 
of Nor th  Carolina! The  noble presence and guidance of one so rooted 
in true greatness a t  the University of the State would have provided an  
atmosphere which would have heightened the distinction of that  insti- 
tution which had always been very near Judge Connor's heart. 

Judge Connor's life educational record is that, though denied public 
school or college or university training, his whole career illustrated his 
deep interest i n  providing the best opportunities for the youth of his 
town, county and State i n  its ever improving system of public schools 
from the lowest grade to the university. H e  was in  the eighties a con- 
structive pioneer, of which his friend kycock was the most eloquent and 
convincing voice, and ended his educational career as sometime lecturer 
on law a t  the University of h is  State. 

N o  man in Nor th  Carolina played a more impor tmt  par t  i n  both 
judicial and legislative capacities than  Judge Connor in removing the 
vested privileges under which the railroads of the State were escaping 
taxation. F o r  sixty years the Wilmington and Weldon Railroad had 
avoided taxation through a provision in  its charter granted i n  1833 
when a t  the outset of railroad development in  America, North Caro- 
linians were anxious to facilitate the building of these new iron lines of 
transportation across the State. Tha t  charter, granted by the General 
Assembly declared : 

"The property of said company, and the shares therein, shall be 
exempt from all public charge or tax whatsoever." 

Tha t  provision, and similar provisions in the chartels of other roads, 
grew in  injustice as the years passed. High rates and mounting profits 
of railroads brought not a cent i n  return to the s ta te  whose products 
were making the railroads rich. Growing sentiment against such a 
situation put  the question into the courts, and a t  its J anua ry  Term, 1870, 
the Supreme Court of North Carolina, i n  R. R. v. Reed ( 6 4  N.  C., 227)) 
held that  notwithstanding the provision, a tax levied upon the franchise 
of the railroad company, by virtue of a statute enacted i n  1869, was 
valid. I n  the opinion written by Chief Justice Pearscln i t  was stated: 
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"I3.y its cliarter, the Wilmi~igton & Weldon Railroad Con~pany 
1121s a fr:cnt.hise; and a provision is  i~isertcd therein, that  'the prop- 
(wty of said company a ~ ~ d  their shares therein sliall be eaenipted 
from ally l~ublic charge. or  t a s  nliatsoever.' A\To,~ constat thnt the 
frxnc~l~isc~ is ]lot the subjetat of taxation; and the fact, if it  be so, 
that thc l~roper ty  of szritl iaonil)ally is eacmpted from liability to 
taxation for all time to cornt,, ouly rnalrrs the franchise so much the 
niorc ualuable, ant1 on tlicx tril mlorcvn rnotlc of taxation, there can 
be no differencs." 

r > I h e  decision n a s  sustailietl upon the authority of R. R. 1 % .  Recd  (64 
K. C., 135) ,  tlcrided at the same tinic, and involving thc idelltical ques- 
tion. The  ortlrr of Judge XTatts i n  tlic Superior Court declining to 
1 nrate an order elljoining the collection of tlie t a s  on tllc company's 
franchise, n a s  reuersed. The  m l ~ t e l ~ t i o n  of the railroad corrlpany in that  
case was that its cliartrr, granted by tlie Gcneral A\ssemMy, was a con- 
tract between ths  State a ~ ~ d  its stockholders, upon tlie principle of the 
D a ~ h o u f h  ColJe,ye cmP. I t  \ \as therefore contel~ded that  the t a s  n.as 
iuvaliil as in vio1;ltion of the C'onstitutional provision against impair- 
ing the obhgation of a contract. Our  Court, conceding tliat the Dart- 
m o u i h  CYoll(yc casc was authoritativr, held that tlic charter provision 
sllould be strictly construetl, and that there was a distinction between 
the property of tlie corporation and its francli is~.  Upon such a distinc- 
tion it held the tax on the franchise to be ualid. 

011 a n r i t  of crror the railroad carried the case to the Supreme Court 
of the Cn i t td  States, uhere  the tlccisioii of our Court x a s  reviewed and 
reversed. Jas f  ice Dacis, who wrote the opinion, said : 

"It has been so often decided by this Court that a cliarter of 
illcorporation granted by a State creates a contract hetween the 
Statc and the corporatiolii, vhicli the State cannot violate, that  it  
would be n work of supererogatio~i to repeat the reasoris 011 which 
the argunient is foundcd. Tt is t rue tliat wlic11 a corporatio~i elainis 
an  esemption from taxation, it must s l~ow that  the power to tax 
lias been clearly relinquislird by tlic State, and if there be a reason- 
able doubt about this having been done, that douht must be resolved 
ill favor of the State. I f ,  howeuer, the contract is plain and unam- 
biguous, and the meaning of the parties to  i t  can be clearly ascer- 
tailled, it  is tlic duty of the Court to give effect to it,  tho same as if 
i t  ncre  a contract he tvcrr~  p i r a t e  persons, without regard to its 
supposed injurious effects upon the public interests. 

" I t  may be conceded that  i t  were better for the interest of the 
State, tliat the taxing power, which is  one of the highest and most 
important attributes of sovereignty, should on 110 occasion be sur- 
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rendered. I n  the nature of things, the necessities of the govern- 
ment cannot always be foreseen, and in the chai ges of time, the 
ability to raise revenue from every species of property may be of 
vital importance to the State, but the courts of the country are not 
the proper tribunals to apply the corrective to improvident legisla- 
tioil of this character. I f  there be no constitutic~nal restraint, in 
the action of the Legislature on this subject, there is no remedy 
except through the influence of a wise public sentiment, reaching 
and controlling the conduct of the law-making power." 

By this decision the United States Supreme Court, while intimating 
that  it wished the question mas an open one, overturned the State Court's 
attempted distinction between the property and the franchise of the 
railroad. Thus  in 1871 the improvident grant of the Legislature of 
1833 was still the law of the State despite the fact that the State Consti- 
tution of 1868, looking to the future, expressly provid<'d that  the prin- 
ciple of the Dartmouth College case should not apply to charters granted 
by the General Alssembly. 

Despite the decision, during all the years between 1871 and 1889 the 
sentiment against the tax exemption grew. Some othcr railroads paid 
taxes, all the ordinary citizens and corporations did and the sentiment 
of injustice mounted into a feeling akin to resentment. The State 
Chronic l~  had more than once urged the General Assembly "to make or 
find a way" to end this immunity, but until 1891 there seemed to be an 
immovable impasse. 

Governor Fowle, who shared the feeling against the immunity, de- 
termined to bring the matter again to a judicial determination. H e  
believed that  a t  least the branch lines of the Wilmingtol & Weldon Rail- 
road were not sheltered under the immunity of the chartw. B y  authority 
of the General Assembly, asked at the instigation of Governor Fowle, 
thrl newly created Railroad Commission asswsed for tax,ition the portion 
of the Scotland S e c k  branch of the Wilmington & Weldon Railroad 
Company lying within Halifax ('ounty. I11 order to make a test case, 
Sheriff Allsbrook, of Halifax, attempted to collect the tax. Governor 
Fowle employed Robert 0. Burton and S. G. Ryan to represent the 
State in its contention that  the branch lines were not exempt. Thc. 
railroad, as  was expected, flew into court. On the bench was Judge 
Henry  Groves Connor. 

After a hearing in the Superior Court a t  Wilson, in which Mr. Burton 
made an argument which won high commendation, and the railroad 
attorneys reiterated the arguments about the charter contract, Judge 
Connor dissolved the injunction which t h ~  road had secured, holding 
that  the branch lines were not exempt. Judge Connor's ;iew ran  counter 
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to the prevailing opinion of the legal profession, and, contrary to his 
usual custom as Superior Court judge, he wrote his decision and sent me 
a copy a t  the time. I n  the main it followed the general line later laid 
down by the Supreme Court of Korth Carolina when it affirmed his 
decision. I t  is  to be regretted that  his written opinion cannot be found. 

When the case came u p  for hearing in the State Supreme Court, the 
justices were divided in  their opinion. I t  does not often happen that  
the inside story of the discussions on a closely contested case in the 
Supreme Court reaches beyond the doors of the conference room, and in  
this case few knew a t  the time what was going on. When the case came 
up in conference, Jusfice Davis was ill and unable to be present. Jus- 
fices dvery  and Clark favored affirming Connor's decision. Chief 
Justice Merrimon thought that  Connor should be reversed, believing 
that the decision of the Supreme Court of the United States guaranteed 
the immunity not only of the main line, but of the branch lines as  well. 
Judge Shepherd, stating that  the question was one upon which i t  was 
difficult for him to reach a conclusion, asked that  the case go over until 
the Fall  Term so he might have opportunity to give more time to its 
consideration. Tha t  was the narrow margin a t  the first conference. 
Shortly thereafter, feeling that  he ought, even at the risk of his health, 
to give the decisive vote for ending exemption, Justice Davis came in a 
closed carriage to the Supreme Court room where he remained only long 
enough to vote to affirm Connor's decision. I t  was his  last appearance 
a t  the Court. H i s  closing judicial act was illustrative of a long and 
honorable career, where duty was the watchword of that noble man. 
Like his  able colleagues, Justices Acery and Clark, and like Connor, he 
was keen to embrace the opportunity, when it could be done properly 
and legally, to deny immunity unless i t  was nominated in the bond. 

What might have been the result if the case had gone over to the Fall  
Term can be only surmised. The legal issue involved was recognized as 
a close one. The  successor to Davis might h a r e  taken the view enter- 
tained by the Chief Jusfice. I f  so, and if Justice Shepherd's study 
should have caused him to reach a like conclusion, which was not im- 
possible or even improbable, the Wilmington 8. Weldon Railroad and 
other roads would have continued to enjoy exemption from all taxation, 
probably perpetually, certainly for years. How narrow is  the margin 
in great issues in the courts and in  public affairs! The  eight to seven 
decision in the Hayes-Tilden contest is only one of the outstanding 
proofs of the uncertainty of court or commission determinations. 

There are learned judges whose habit of mind never permits them to 
reopen a legal question once decided. Stare decisis is  with them as 
binding as one of the Ten Commandments. Let a question be passed 
upon in  an  appellate court, and they accept i t  as binding, no matter 
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what changes occur. Jefferson admonished against :lavish adherence 
to precedent upon the part  of members of the judiciary, and pointed 
out how it often resulted in  the miscarriage of justicll. It was fortu- 
nate for Kor th  Carolina a t  that  juncture, for its-educational and other 
progress which were hampered by lack of revenue, that  this tax case 
came before a Superior Court judge of Connor's rez~diness to follow 
the right, and to depart from former rulings when .ustice demanded 
it. Fortunate, too, that  tlie Supreme Court con t~ ined  likeminded 
men. Again fortunate that tlie decision of the Supreme Court on the 
case was written by J u s t i c e  Clark, who had no rewrence for prece- 
dent when it contravened his sense of right. H i s  ingrained hostility 
to privilege in whatever guise it appeared ran  through his opinions. I n  
his opinion, in wliich the Court affirmed Judge C ~ n n o r ' s  decision, 
Justice C'latrli (110 PI'. C., 137) said that  the defendant was forced to 
concede that  under the tlecision ill R. R. 2 % .  Reed by the Supreme Court 
of tlie United States, the main line was cxempt from taxation by the 
State. Jzidgc Clad,,  however, did not personally acce2t that  riew, for 
lie called attention to the language of Just ice Field, of the Supreme 
Court of the United States, in the D(71alcwre T a x  Case (18 XTall., 206), 
which lie declared \\-as significmt. That  language is as fo l lom:  

"If the point were not alrcadg adjudged, it would admit of grave 
consideration whether the Legislature of a State c:m surrender this 
power (i. F., the power of taxation) and make i 's  action in this 
respect bindil~g 1113011 its s~cc~essors, any more than it can surrender 
its police po~ver, or its right of cmiuent domain. But  the point 
being acljudged, the surrender whe11 claimed, must be shown by 
clear, unambiguous language ~ ~ h i c h  will admit of no reasonable 
construction consistent n'itli the reserration of t lc power. I f  a 
doubt arises as to t l ~ c  intent of the legislation, that  doubt must be 
resolved in favor of the State." 

Ha\-ing in mind this rule, tlie Supreme Court of the State, and after- 
viards the Supreme Court of the Vnited Slates affirmetl Judge Connor. 
111 its opinion (36 L. Ed., 973). written by Chief Jzrsfice Fuller, the 
United States Court dcclaretl: "TTe concur with the State Court in the 
coldusions renclled, as sustaiiied by reason and authority." 

As a r ~ s u l t  of these decisions, it  n a s  established that  only the main 
liue of the Wilmington & Weldon Railroad rvas esempt 'rom tasation by 
tht. cliarter of 1833. The entfil~g of this main line exrmption followed 
soon after the loss of irrinlu~iitp on the branch lines. 111 the Legislature 
of 1593 the Wilmington & T T d d ~ l l  was forved to c a p i t ~ ~ l a t e .  The State 
found its way to end exemption in the expiration of tl e charter of the 
Petersburg Railroad, an  essential branch line of the Wilniington $ 



N. C.] S P R I N G  T E R M ,  1929. 849 

Weldon system. That  charter expired in  1891, and the railroad in the 
midst of the fight to end i ts  tax  immunity, immediately began bargain- 
ing for a renewal. I t  made a proposition to pay $20,000 as an  annual 
tax if the State i n  return would give i t  certain privileges, including tlie 
renewal of the Petersburg charter. The  Petersburg charter was tlle 
lever the State needed to pry  off the tax exemption. Though o legisla- 
tive committee approved the railroad's proposal, i t  was firmly declined 
by the Legislature after a bitter controversy which a t  one time threat- 
ened the exposure of officials charged with improper action to help the 
railroad. The  result of the memorable conflict, i n  which Senator Ben- 
jamin F. Aycock, of Wayne, had thc laboring oar, was that  a compro- 
mise was entered into by which the Petersburg charter was rcnewed for 
only two years and a11 act passed forbidding the construction of a par- 
allel linr. T h e n  the tno-year period expired the TTilmingto~~ & Welt1o11 
was forced to relinquish all tax exemption and the State rechartered the 
branch road. 

Possibly the railroad would ha1 r fought to the end had it not seen 
the definitc legal trend against its claims as enunciated by Judge Connor 
in the Ll l l s l i rook  case. That  far-reachi11.g decision has resulted in putting 
on the tax books the properties of the Vilmington & W'ldon Railroad, 
now tlle Atlantic Coast Line, which were aqvsced a t  $56,195,691 in 
1928, and millions more of other railroads in t l i rec t l~  affected by tllc 
decision in the Allsbrooli test case. I n  addition to paying the at7 i*aior.rm 
tax on this huge sum to counties, school districts and municipali t ie~ 
through which it rum,  that  road in  1928 paid into tlie State T r e n v r y  
$1,393,254. Other roads which in  1890 l\rere claiming tax exemption 
also enrich the Statc and make possible its progress. 

Again iri 1901, this time as  a legislator, Judge Connor plnycd an 
important r6le in forcing the railroads to pay a just tax upon their ras t  
properties. TVhile tlie excitement incident to the impeachnlent trial 
was stirring Raleigh and the State, another con t ro re ry  wa.: also trouh- 
ling Judge Connor. Throughout the Russell administration tlle rail- 
roads had been supremely actire i n  politics, first in opposition to Rus- 
sell, and, after Russell's capitulation, to thc Railroad Commission, caus- 
ing changm in  its membership. Aftrrwards they fought against a 
denland on the part  of the people thernsclws for liiglicr railroad taxes. 

The  Sews  and Obsercer  and other articulate forces in the State in 
1901 were demanding a complete reassessment of the roads. The  Xo1.12- 
ing Pos t  and other railroad partisans charged that an  attempt was being 
made to saddle the railroads with unjust taxes. The  S e l c s  a n d  Observer 
urged the Legislature to increase tlie taxes on the railroads, warning 
them in  the words of Jeremiah Black that  by dereliction of duty on the 
part  of the Legislature "the little finger of the corporations has become 
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thicker than the loins of the commonwealtli." This controversy faced 
Aycock as he came into office. Judge Connor, as a friend of the Gover- 
nor and as a member of the House, ably assisted the Governor in seeking 
a satisfactory solution to the controversy. Unbosoming himself, as was 
his wont, to his close friend, Judge Howard, whom he called "my 
nearest and dearest friend," we find Judge Connor writing on 29 Janu-  
ary, 1901: 

"I get very much disgusted with the tactics of the presidents 
(railroad). They seem to have been so long in the habit of doing 
things by indirection and force that  they cannot understand the 
motives of candid, honest men. There seems to b~ a Tallyrandish 
code of conrersation and conduct with them.'' 

The  railroad executives and officials not only came to the sessions of 
the Legislature in person in their private cars, attended by a retinue of 
lawyers and agents, but were clearly seeking to influe~ice legislation in 
ways that  did not comport with Judge Colinor's sense of proper ethics. 
H c  did not feel free, because he hoped to aid in  a satisfactory adjust- 
ment of the heated controversy with the three big railroad systems, to 
speak his mind frankly in public, but "his I r i sh  was up" literally and 
otherwise. This  is evidenced by the following expression in a letter to 
Judge Howard in February:  "I would not be a railroad president for 
all the gold of Arabia or the wealth of India.  I t  is  evident that they 
usually deal with either sycophants or  scoundrels." 

Before going to Raleigh (24 December, 1900), writing to Judge 
Howard, he disclosed the railrpad attitude and his own views: 

"I think from the investigation which I have given the subject 
and the determination of the counsel of the railroads to prevent the 
investigation, that  we will show that  the present assessment is very 
f a r  below the value. I am opposed to a gross income tax, but I am 
more opposed to permitting Judge Simonton to interfere with the 
right of the State to collect her revenucas." 

Governor Sycock and Judge Connor were very solicitous to secure 
a settlement of the differences between the State and the railroads. So  
much so that  Judge Connor requested the aid of Judge Howard, who 
maintained friendly relations with the Wilmington &. Weldon Railroad 
officials. Here is the recorded story of a conference, thlit looked toward 
concessions and adjustments, as told by Judge Connor in  a letter to 
Judge Howard, written from Wilmington 3 January ,  1901 : 

"After two days of wrestling we-that is, Aycsxk, Mr. Elliott 
(representing W. & W. Co.), and myself-got to a point last night 
which, I am quite sure, will bring us to a settlement of the rail. 
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road tax cases. I am very much gratified and relieved by this 
result. I did not see N r .  Walters (head of the Atlantic Coast Line), 
but Mr. Elliott said that  they had requests from several sources 
urging a settlement. H e  is to see Colonel Andrews and the repre- 
sentatives of the S. A. L. at once and bring the matter to a head. 
I feel that it  is very much better for all interests that a settlement 
be made." 

The battle, which had raged for years, ended with the adoption of a 
preamble and resolution of the General Assembly carrying out the 
terms of the agreement. 

Governor Xycock rejoiced that  the long controversy could be ci~ded, 
and lea~ied upon Judge C'onnor's colmsel. I t  began with c r i~~ i i i~a t io i i  
and recrin~inatioii. I t  e11det1 with a compromise, which, though not 
entirely acceptable, ended litigation and legislation which had held first 
place in popular attention for ten years. Judge Conilor rejoiced to see 
a final settlement which healed the breach between the railroad and the 
State. H e  cared more for seeing a fu ture  sound policy established than 
imni~d ia t e  enrichment of the treasury. H e  ncrer did l o w  to pray jiidg- 
ment if substantial justice could he obtained otherwise. I11 this happy 
termination Judge Connor rendered a service which helps thc State for 
all time. I t  also witnessed thc end of p r i r i l e g ~  long entrenched. 

So th ing  in his public life better illustrates the maniler of Judge 
Connor's thought and action than his part i n  the impeaclin~ciit of two 
Supreme Court Justices in 1901. 't'lie State had just enirrgetl from a 
period of political exciten~ent which it is impossible for any o ~ ~ c  to 
understand who did not l i re  in those days of political strife and bitter- 
ness. I n  1894 by a fusion of tlie Republican a i d  Populist parties t h t  
Democratic party lost control of the State for the first time since Recon- 
struction days. The  Fusion governmelit, headed by Governor Daniel T,. 
Eussell, became so obnoxious by 1898 to most S o r t h  Carolinians ns to 
create a near revolution. The  condition ill some parts of the State was 
well described by Governor Aycock when he said : 

"Under their rule lawlessness stalked the State like a pestilence- 
death stalked abroad at noonday-'sleep lay dolm armed1-the 
sound of the pistol was more frequent than the song of tlie mocking- 
bird-the screams of women fleeing from pursuing brutes closed 
the gates of our hearts with a shock." 

No picture can be drawn of the revulsion toward what came to be 
known as  Russellism, due as much to the crudeness and the ill flavor of 
Reconstruction evils, as to the corruption on the par t  of the whites and 
blacks suddenly elevated to power. The turning over of government in 
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eastern towns and cities to the control of Negroes and unfit whites jeop- 
ardized all that  white men held dear. The  indescribable conduct of some 
officials aroused the deep determination of Democrats a ~d Independents 
to end the reign of terror and to restore peace and normal conditions. 
This rule of the Fusionists alarmed even some of those whose votes had 
helped to put them in  power. The success of the F u s i m  movement in 
1804 was made possible by ecoilonlic disaster on the part of tillers of the 
soil. Four-cent cotton brought farmers to such distress as they had not 
knon-11. Prevailing under the Democratic State and National adminis- 
trations, farmers attributed their distress to that  party. When Cleve- 
land's policies ran  counter to their cconomic beliefs, 50,000 farmers in  
Korth Carolina walked out of the Democratic party €11 masse. They 
joined the Populist party. 

The  bitterness that  sprang u p  betxwen Democrats and Populists, for- 
mer political associates, had all the rancor of a family quarrel. Their  
estrangement made it easy for Republican and Populist politicians to 
organize a union of heterogeneous elements. I t  could not last, for oil 
and water cannot mix. The  excesses and social disruption, followed by 
political distraction for four years, cemented the bulk of the white voters 
who, with the slogan of "White Supren~acy," drove the Fusion adminis- 
tration from power. As a n  afternlath of the Fusion rule, came the 
impeachment by the House of Representatives of Chief Justice David 
-11. Furches and Associate Justice Robert X .  Douglas, both Republicans. 

Upon coming into power in 1895 the Fusionists en,icted legislation 
looking to displacing practically all Democrats still i n  office. This was 
followed by litigation over the right of the Legislature to displace an 
officer whose term had not expired. When the Democrats returned to 
power in 1899, they resolved to undo the work of the Fusionists. They 
enacted lams changing the functions of officials and sometimes changing 
the names of public agencies. A series of ousters and court decisions 
followed. The  Supreme Court was composed of three Itepublicans, one 
Populist and one Democrat, who had been reelected by all three parties 
i n  1894. The  partisanship of people and legislators permeated even to 
the chamber of the Supreme Court so that  by 1900 t l ~  Democrats be- 
lieved that  the Fusionist Court was little more than a zonfirming body 
to hold Fusionists i n  office. The  opinions of that  Court, confirming the 
title of Fusionists in office, brought about i n  the conference of the 
Supreme Court as much ill feeling as existed in strictly political circles. 
Justice Clark, the only Democrat on the bench, wrote vigorous dissenting 
opinions against decisions of the Court. H e  declarec that  the judi- 
ciary was seeking a t  least a modified veto upon legislalive action. H e  
asserted i n  a dissenting opinion in  the case of Wilson v. Jordan that  
"there is nothing in the Constitution of .North Carolinrl indicating any 
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intention to give the judiciary any supervision or control orer the law- 
making power," and he added a sentence which aroused the ire of his 
Fusion associates nhen he said:  "On the contrary, n-hile the courts can- 
not pass, i n  any, the most remote degree, upon the title to thc seat of 
any m e m b ~ r  of the Legislature, that  body can sit in judgment upon any 
member of the Executive or Judiciary brancllcs of the State governmelit 
by impeachn~ent and remove him from office." That  declaration cut to 
the quick. Judge  Furches was the most partisan of a11 the Fusion 
judges. H e  was regarded by Democrats as a man into whose soul the 
iron of hate of Democrats had entcred, so much so that  his judgment wa9 
believed to be biased in  cases \{he11 tlle contest v a s  between Democrats 
and Republicans. H e  deeply resented, and naturally, tlle suggestion of 
Justice Clark tha t  impeachment and r e m o ~ a l  from office might be 
invoked. I n  fact he  regarded i t  as a threat, even an  incitement to i n -  
peachment of those judges who had upheld the contentions of Repub- 
lican officeholders. His  resentment found expression in an  opinion 
when these words were used: 

"It has been suggested by a member of this Court that  the Legis- 
lature has the power to impeach a judge-that it has recently 
done so, and that there is  no appeal from its judgment. Such a 
suggestion as  this has never occurred ill the history of this Court 
until now." 

And he closed with this language: 

( T h y  i t  should have been made we do not know. But  remem- 
bering our positions as members of this Court, we nil1 not express 
our sentiments as to such suggestions, and will only sag that, in our 
opinion, any member of a n r  court, who would allow hinlself to be 
influenced by such suggestions is unfit to be a judge." 

We may be sure that  these eschangcs between t ~ o  Supreme Court 
judges did not escape the vigilant eye of the press. The public was 
soon informed of the conflict of opinions betneen CTui-k, Democrat, and 
tlle Republican members of the Supre~ne  Court. ,Jri5fice Ci1a7l,,'s intima- 
tion of possible "impeachment" was co~nmr~ i t ed  upon, and some papers 
\writ further a ~ l d  predicted that if Fusion menlbers of the Court did 11ot 
watch their step, they might face a Court of Impeachment. The  tension 
and the growing conviction that  partisan bias controlled the majority 
of the Court culminated on 17 October, 1900. The  Legislature had 
abolished the office of Inspector of Shell Fish held by Theophilus White. 
The  Supreme Court confirmed White's title to this office of vhich the 
Legislature had undertaken to deprire him. Jwtice Clark, Democrat, 
and Justice Montgomery, Populist, dissented. The  majority of the 
Court relied upon Boke v. Henderson for their action. Those who 
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favored impeachment pointed out, by a review of the decisions in the 
officeholding cases, that  they were not only inconsistel~t with Hoke 2'. 

Henderson, on which the Court relied, but were incon&tent with one 
another. 

Fo r  example, in Ward v. Elizabeth Cit,y, the J u d g ~ s  held that the 
taking of new territory into the corporate limits of the city made it a 
different city, and operated to remove Ward from his office as city 
attorney, while i n  111cCall's case they held that taking more territory 
(four counties) into the Western Criminal District did not make a new 
district, nor operate to remove the Republican from clffice. I11 Day's 
case they held that  Day remained in his old office a t  his  old salary, with 
his old duties and powers, and preserved the executive board to perform 
the new duties, whereas in  Whits 's  case they put him i 1 the new ofice, 
with the new salary, new duties and enlarged powers, thereby entirely 
destroying the board. Other illconsistent instances were cited. One 
Senator declared "As fast as their own ruling obstructed their power 
they were brushed away." 

The order to pay White's salary was deiiouiiced as  partisan by the 
Democratic press, which declared that  payment of a salary to one uiider- 
taking to hold an  office which had been abolished, was illegal and might 
bring trouble to the officials responsible for such divcmion of public 
funds. Later a majority of the Court directed the Clerk of the Supreme 
Court to issue a mandamus to the State Auditor and State Treasurer to 
pay the salary of the Inspector of Shell Fish, but no before Justice 
Clark. had written a vigorous dissent and had warned the State Treasurer 

u 

that  the Court could not legally order the payment of the money and 
that White's salary could only be paid when the Legislature made an 
appropriation for that  purpose. However, upon the direction of the 
majority of the Court, the money was paid. And then the pent-up flood 
broke, producing the worst storm affecting the courts i n  half a century. 

I t  was greater, perhaps, in fu ry  and intensity than in Reconstruction 
days when Chief Justice Pearson said, "the judiciary is exhausted." I n  
that era there was no impeachment of the judges who were severely 
criticized. The  House of Representatives then brought articles of im- 
peachment against the r over nor instead, and he was  found guilty and 
deprived of his office. The  Republican judges then reinained in office 
until their terms expired, but none of the members of ihat  Court were 
redected. 

The  clear-cut issue presented to the people in 1901 was whether the 
action of the Legislature in choosing officials to carry on public duties 
could be overruled by a Court which they believed to be chiefly actuated 
by a desire to serve the party to which they belonged. As the time for 
the session of the Legislature drew near, some leaders of the Democratic 
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p a r t r  began to talk seriously about impeachment, "so that  judges should 
be taught that there was punishment for partisan decisions." I t  is not 
of record, but it was generally accepted, that when asked about the mat- 
ter before tlie Legislature assembled, Justice C'lark told those who ap- 
proached liini that  clearly Furches and Doziglas were guilty of actions 
that made them amenable to impeachment. Purches a i d  Douglas be- 
lieved ClarX, had advised and was chiefly responsible for causing them to 
face impeachment trial. Certainly Furches and Clark were by that 
time bitter enemies. The  judicial differences had become personal and 
hostile. 

Upon the death of Chief Jttsficr FairclofA, who had participated in 
the decisions criticized, Jnsfice FurcAes was appointed C'hief Jusfice by 
Governor Russell. 

Partisanship may have been presen-it doubtless was-but the con- 
trolling motive with most of those favoring impeacliment was that a 
court, :vhich had violated the Constitutioii for the benefit of an ousted 
fellow partisan, might in larger matters seriously affect tlie powers of 
the legislative department and deplete the treasury. They held also 
that punishment ought to follo~v the diversion of public nioney out of 
the trcasury without an  appropriation by the only body conlpetent to 
make such appropriation. 

On 31 January ,  Locke Craig, of Buncombe, afterwards Governor of 
the State, offered a resolutioii in the House of Representatires for the 
impeachment of Justices F u r c h ~ s  and Douglas. The  Democrats, with 
few exceptions, favored this impeachment resolution. The  Republicans 
and Populists lined u p  against it, a i d  tlie debate and the vote would 
probably have been almost along strictly party lines but for one thing. 

Enter  Henry  Groves Connor, ~nember of tlie House of Representatives 
from the county of Wilson. 

Judge Connor had been Speaker of the previous House. H e  had won 
State reputation as Superior Court judge, and was esteemed as one of 
the first men of the State. H e  mas honored and respected by all. H e  
believed the majority of the Court had rendered a wrong arid dangerous 
decision. H e  felt they had been influenced by partisan bias. H e  was 
convinced, however, that the punishment and cEushing humiliation of 
conriction and ousting from office and disfranchisement, were penalties 
too serere for their offending. H e  could riot bring himself to favor 
such serious sentence in the absence of personal corruption. Always 
given to introspection, he quietly pondered the matter. H e  read and 
reread the decisions. The  more lie read and the more he communed 
with himself, the more he felt that  in conscience he could not stand 
with the majority of his party. H e  hated to break with them on a 
policy which it later developed was favored by 60 out of 75  Democratic 
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members of the House. I n  his home in  Wilson Judgc Connor sensed 
that the influential opinion in the Legislature would be favorable to 
impeachment. H e  had been Speaker of the House when the position of 
Inspector of Shell Fish had been abolished. H e  believed no property 
right existed in the office. He  placed the rights of the people above the 
rights of any official. Having voted to abolish the of5ce, he believed 
White had no claim to it and, therefore, could be entitlei to no compen- 
sation. He  had followed the decisions of the Court with disapproval. 
He  agreed with the position Justices Clark and llfontgomery took in 
their dissenting opinions, but he disapproved Clarlz's statement which 
hinted at  impeachment. 

I recall talking with him during the Christmas holidays. He  sug- 
gested, in the big brother attitude he always maintained toward me, that 
the J e w s  and Observer was making a mistake in predicting that the 
Legislature would impeach the judges. H e  thought it wiis making senti- 
ment for that policy before the legislators could confer asout the matter. . 

I n  a matter touching the Court, he advised that the prt?ss ought not to 
print anything to add to the feeling against members of the Court, which 
the office-holding decisions had produced. In fact, in that as in other 
matters, he always held that the press was too quick to print what might 
occur in future trials. He  often said to me that newspapers printed too 
many allegations about cases coming on to be heard. He  declared they 
sometimes thus improperly influenced public opinion which was reflected 
in the jury box. He  was never an editor and never could be convinced 
that if the newspaper waited for the orderly, and sometimes slow, pro- 
cesses of the court, it might as well go out of business- that  it must be 
"a map of busy life" and print the news when it was news. 

Generally, as to his doubts and trouble over the impeachment, how- 
erer, he kept his own counsel. The day after Christmas : n  1900, writing 
to his friend, Judge George Howard, with ~ ~ h o m  he carried on intimate 
correspondence for many years, and to whom he alnays unbosomed 
himself without reserve, Judge Connor wrote : 

"The talk of impeaching the judges is unfortunate. I cannot 
understand how they can justify their course, but we had better be 
patient. We have plenty of work to do without hunting up folks 
to punish." 

dgain writing to Judge Howard on 9 February, 1903, while the im- 
peachment resolution was pending in  the House, Judge Connor more 
fully and frankly stated his true position in these words: 

"Of course I am very much annoyed by the impeachment busi- 
ness. I am strongly impressed with the conviction that the Court 
was determined to nullify, as far  as possible, the legislation of 1899, 
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and that it resorted to many strange and subtle decrees to do so, but 
I do not think it wise to press the matter to impeachment. I am 
not one of those who think in dealing with practical affairs it is the 
duty or matter of principle to press every question to a final test. 
I am convinced that it was neither wise nor prudent to press the 
matter beyond a dignified protest." 

Shortly after thus concisely giving to Judge Howard his attitude, 
condemning the judges and opposing praying judgment and the severest 
sentence, Judge Connor introduced the following substitute to the im- 
peachment resolution in the House of Representatives : 

"Resolved, by the House of Representatives, the Senate con- 
curring, That in  issuing a mandamus to the State Auditor and the 
State Treasurer, in case of Theophilus White against Ha l  W. Ayer, 
State Auditor, and W. H. Worth, State Treasurer, lately pending 
before the Supreme Court, a majority therein concurring, assumed 
authority and power not conferred by the Constitution and laws of 
the State, but in derogation thereof." 

Immediately another-to-be-learned Justice of the Supreme Court, 
Hon. William R. ,4llen, of Wayne, then member of the House and soon 
to be chairman of the Managers of the Impeachment, accepted Connor's 
statement of the illegal action of the judges, and moved to amend the 
substitute offered by Mr. Connor by adding the following, which he 
afterwards withdrew to support the committee's impeachment resolu- 
tions : 

"That said Judges, David M.  Furches, formerly Associate Jus- 
fice, and now Chief Justice, and Robert M. Douglaa, an Associate 
Jusfice of the Supreme Court, be impeached for high crimes and 
misdemeanors in office.', 

The difference between Judge Connor and Judge Allen was not in 
condemnation of the act. The Connor resolution declared that the 
judges had acted "in derogation of the Constitution and the laws." He  
had no defense to make of their decisions. Judge Allen, and those who 
agreed with him, declared that if, as Connor stated, the judges had 
violated the Constitutior., the penalty for such violation should be 
esacted. I t  was on this point that the battle royal was fought. The 
Republican members spread their protest on the Journal uplloldir~g and 
commending and defending the judges, and declaring they had not 
violated either the Coristitution or the laws. 

The Connor substitute was the sensation of the day. H e  was known 
to have been sorely disturbed, but until his resolution was flashed on 
the wires, the impression prevailed generally that the Democratic mem- 
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bers were united for impeachment. Though on the vote on his substi- 
tute, Judge Connor could muster only twelve votes, bes de his own, the 
fact that  he opposed the severe penalty carried so much weight in the 
State a t  large that  the advocates of impeachment foi. the first time 
doubted their ability to succeed. I t  soon became apparent the Connor 
substitute had been received with approval by many .gho believed in 
condemnation, but who followed him in this statement to Judge Howard:  
"I am not one of those who think in  dealing with practical affairs i t  is 
the duty or matter of principle to press every question to a final test." 
As the years have passed, the wisdom of that expression is more and 
more manifest. 

The  debate in  the House was heard with tense interest. The lobbies 
and galleries were crowded. The argument oil the whole mas upon a 
high plane. The  preponderance of logic was with the cdvocates of im- 
peachment, and they won by a vote of 62 to 33, not counting the pairs. 
I t  was a rather crushing defeat for  Judge Connor. H? so felt it, and 
regretted that his  position brought about a coolness for a time between 
him and some of his closest friends. But  he "could not do otherwise," 
though he believed the resentment of party leaders and party workers, 
who strongly condemned his course, would force his retirement from 
public life. N o  unhappier man walked the streets of Raleigh in those 
crucial days. Coilnor plunged into his  legislative dutiec. Chairman of 
the committee on Education, he worked with zeal and diligence and 
leadership, but the sense of the loss of influence gave h i r i  hours of pain. 
However, this did not affect his fai th in the righteousness of his course. 
H e  was "too fond of the right to pursue the expedient." His course coin- 
cided with the Emersonian rule:  "What I must do is all that  concerns 
me, not what people think. This  rule, equally arduous in actual and 
intellectual life, may serve for the whole distinction between greatness 
and meanness." Whatever the coiisequences, if lie must tread the wine 
press alone, he had the approval of his consc+iice. H e  c~ould sleep with 
himself, untroubled. Beside this, ~ ~ o t l i i n g  counts. 

The impeachment trial began ill the Senate 011 March sixth. Though 
there were fire articles of impeachment, the last being an all-inclusive 
indictment of "the violation of the Consfitution of North Carolina 
various times and in numerous decisions of said Court, commonly known 
as the office-holding cases," the gravamen of the charge against Judges 
Furches and Douglas was in these words: 

"That action of said Judges of the Supreme Court is hereby de- 
clared to be in  violation of the spirit of the Constitution, and in 
defiance of the plain statutory law of this State, usurpation of 
power subversive of the rights of the lc>gislative de3artment of the 
government ." 
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Judge Connor in milder language had made a like condemnation in 
his substitute. H e  had even written an  indictment quite as serious in 
his letter to Judge Howard in which he said he was "strongly impressed 
with the convictioii that the Court was determined to nullify, as f a r  as 
possibIe, the legislation of 1899," and i n  order to do so had "resorted to 
many strange and dangerous decrees." When the impeachment tr ial  
began, Judge Connor, his  legislative duties of the session being over, 
went to his home in Wilson. Though holding himself aloof from taking 
sides while the Court of Impeachn~ent was in session, he followed the 
trial with deepest interest. 

I dare say that  no tenser feeling ever permeated tlie Senate chamber 
than during the seventeen days consumed by the trial. The  spacious 
chamber was crowded a t  every session. Perhaps some faint  idea of the 
passionate partisanship manifested during the tr ial  may be corireyed by 
a glance a t  the attitude of the wires of those active in  this impeachment 
trial. Every day, just before the court convened, a score of well-dressed 
women entered the capitol. The  wives of some of the lawyers of the 
respondents ascended to the Senate chamber on the western staircase and 
took their seats on the side reserved for the judges, their attorneys and 
friends. The  wives of some of the managers and attorneys for the prose- 
cution ascended by the opposite stairway and sat during the long sessions 
as par t i sa t~s  of their husbands on the side assigned to the prosecution of 
the judges. The  women were intensely interested, perhaps as much 
from loyalty to their husbands as in tlie issue. The  chasm for the time 
being affected the social life of the capital. Hosts were careful to keep 
in mind the acute situation created, for while the good women preserl ed 
outwardly ercry form of courtesy, both sides felt that there was a separa- 
tion that could not be fully bridged. It was a camp of polite aloofness, 
not without some whispered conversation that  showed liow deep, even 
bitter, was the feeling in the opposiilg camps, alike of thca women as well 
as the men. 

I t  was more than a judicial trial. I t  could not he wholly divorced from 
politics. I t  had its origin in legislatioti ousting I)cmocrats from office by 
the Fusion Legislature ill 1896 and lb97, and ill the counter legislatio~i 
of 1899 to restore tlie exercise of the functions of a nuinher of positions 
to members of the party whose representatives had been remowtl from 
office by the Fusionists. Democratic leaders g a t h ~ r e d  a t  the capital in 
full force. Rcpublicari politicians flocked to the city. The  judges had 
the benefit of the actire influence of the two giatlt corporatiorls the11 
powerful in the State. Their  partisanship was attributed by some to 
the fact that in the presidential campaign of 1896 and 1900 the heads 
of these corporatiolis had supported the Republiran nomirler for Presi- 
dent, and that  most Republican judges arid leaders stood against any 
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trust legislation or prosecution. The  two morning daily papers i n  
Raleigh were arrayed on opposite sides. T h e  N o r n i n ~  Post approved 
the course taken by the judges and championed their cause, and mas 
severely critical of Just ice Clark. T h e  A"ews and 0 5 s e m . e ~  believed 
that, having violated the Constitution and the laws, the judges should 
not escape the penalty for such violations, advocated con-riction upon the 
charges. The  press i n  the State as a rule took sides. The  politicians 
of both parties likewise were arrayed, all the Republican3 for the judges' 
acquittal, and most of the Democrats for conviction. However, there 
was a large element which, influenced chiefly by the pclsition of Judge 
Connor, more and more came to h is  may O F  thinking. Indeed, i t  may  
bo truly said that  i t  Jras the attitude of Judge Connor condemning the 
decisions and orders of the majority of the Court, but opposing severe 
punishment, which, i n  the last analysis, resulted in  the acquittal of the 
judges, though on one count a majority of the Court, hut not the two- 
thirds necessary for conviction, voted "Guiliy." The  failure to convict, 
if I may venture to give a n  opinion, was due to two things and two 
things alone : 

1. The position taken by Judge Connor. Though Ee could muster 
only twelve votes in  the House for. his resolution to condemn but not to 
punish, i t  received approval by many thousands outside that  body, rais- 
ing u p  strong protests against an  extreme penalty-this, too, i n  an era 
of partisan feeling when neither party was fully free from playing for 
party advantage. 

2. The F i f th  Article of Impeachment imputed corrupt intent to the 
judges. One Senator, who voted for  conviction on four  articles voted 
"Sot  Guilty" on the fifth, saying: "By the vote I have given I have not 
intended, nor do I wish to be understood as imputing to tllese respondents 
dishonesty or corruption in office in  the sense of Lord Blcon's impeach- 
ment, taking a bribe. I cannot agree that  the law is, as argued by 
counsel for  the resnondents. that  before I can reach a conclusion uaon 
this article I must find a corrupt intent. Why the managers deemed it 
necessary in  the Fi f th  Article to allege a specific intent I do not see, 
and, as that  is alleged in this  article, I cannot concur in  the position of 
the charge." 

I t  is not meant to say tha t  Judee  Connor's modified resolution of 
u 

condemnation of the decisions of the impearhed judges and his earnest 
plea against impeachrnent for  high crime3 and misdm~eanors  alone 
secured the acquittal of the judges. I n  any event, there would probably 
not ha re  been the two-thirds necessarv to convict. I t  i: not too much. 
howver ,  to say that  ~i- i th the tide running strong in favor of conviction, 
his early protest against severity stemmed that  tide, in fact turned i t ,  
and in  the end created a sentiment that  prevented conviction. One who 
followed the Court closely could not fail to sense the grolving feeling, as 
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the evidence and argument proceeded, that  Judge Connor was right i n  
declaring that  the act of the judges was "in derogation of the Constitu- 
tion and the laws of the State," and that  "the Court was determined to 
nullify as  f a r  as possible the legislation of 1899, and that  i t  resorted to 
many strange and subtle decrees to do so," but that  there was lacking 
any such corrupt intent as to justify impeachment. I n  the popular 
mind, "high crimes and misdemeanors" imputed more than the partisan 
bias. Tho average man who sided with Judge Connor, and was influ- 
enced by his stand, could not make the distinction which lawyers made 
of the lack of personal corruption in "high crimes and misdemeanors." 

The tr ial  over, those who had stood for impeachment and conviction 
believed they had achieved a salutary result. They thought they had 
given pause to all judges when partisanship threatened to invade the 
court. They also believed the impeachment would avert what they 
feared, to wit, the possible Supreme Court decision that  the suffrage 
amendment was unconstitutional. At that  time the fear of such a de- 
cision sat upon tho hearts of the leaders who had secured its adoption. 
Those who had opposed impeachment rejoiced in the verdict of "not 
guilty." They hailed acquittal as guaranteeing judicial independence 
and freedom from legislative and other influence. A11 unconsciously 
both sides felt that  the Connor spirit had been present throughout and 
had largely influenced the final result. Often the man who stands be- 
tween two contesting armies is crushed between them. The ailrocate of 
neutrality or mediation, when everybody is putting on the armor for a 
fight to the fi11is21, is usually destroyed without benefit of clergy. Judge 
(?onnor's r~solu t ion  of criticism mas regarded as  condemnation by the 
judges and their friends. Even so, they hailed i t  as a spar to keep them 
from drowning. 

Both the sinrere and the partisan advocates of impeachment had vary- 
ing opinions. Some derided Connor, contending that  he had given a 
verdict of "guilty," but refused to demand punishment. H i s  resolution 
was rariously called "an impotent gesture," a "straddle" or "courageous 
and wise declaration that  met the exigencies." Par t i san  Democrats 
condemned him more and more as  the tr ial  progressed, and they saw that  
his position had made many cor~verts. Some ~ v h o  had started out strong 
for impeachment came, as the tr ial  went on, to the conclusion that  there 
ought to he no vrrdict of "guilty." They were equally sure that acquit- 
tal a r ~ l  vindication did not fit the case. "How much better," they 
argued, "to put on record coldemnation without asking removal from 
office in  disgrace 2" 

These varied ~ i e m  of his position did not escape Judge Connor. He 
had keenly felt the criticism of such warm friends as Allen and Craig, 
and Rountree and Graham, to name only four leaders. H e  believed 
that most active Democrats shared their views. H e  did not doubt that  
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their disapproval would injure his party influence. This reflection gave 
him pause and regret. H e  voiced i t  to a few intimates. I might quote 
my recollections of what he said i n  this time of depression (all men 
who follow convictions which separ'ate them from associates have that  
feeling a t  times, even if they conceal i t ) ,  but i t  is beliter to recall his 
own words in  the letter which he wrote to Judge Howard after the end 
of the impeachment trial. "I think the impeachment trial terminated 
very satisfactorily to the large majority of the people of  the State" and 
in the folloking sentence he disclosed his conviction that  the estrange- 
ment created by his disagreement with most party associates would be 
destructive of any political ambitions he might entertain: "I am content 
to retire from public life." 

North Carolina people were bigger than he  then appraised them. 
After the smoke of battle cleared away, the realization came on the   art " ,  

of all that Judge Connor had acted upon his sincere conviction a t  a 
time when he believed such action would be injurious to any desire for 
future promotion. Instead of its operating against him, many of those 
who had been most zealous for  impeachment held hirr i n  even higher 
esteem. There is deer, down in  the hearts of men an admiration for 
any honest man who follows his conscience, who has in  him something 
of the spirit of Luther. Many, sensing the partisanship of the court 
which led it to invent devious ways to throw Democrats out of office and 
protect Republicans in  office, s a w  that the wiser course was the one pro- 
posed in the Connor substitute. Therefore, he lost no standing in his 
party, as was evidenced when in  1902 he was nominatt>d by the Demo- 
cratic party as Associate Justice of the Supreme Court. This honor 
was grateful to him. H e  had long cherished an  ambition to serve on 
this Court. Indeed at one time he hoptid to be Chief Justice and 
missed i t  by the narrowest margin. Writ ing on 3 January,  1901, he 
said:  "If Judge E'airclofh had lived twenty days longer, I have every 
reason to think that the aspiration of my life would have been realized." 
I t  is most probable that Governor dycock would have named Connor to 
succeed Faircloth if the appointment had come to him. 

I t  is significant that his main supporters for  elevation to the bench 
in the close contest with an able and popular opponent, Judge George H. 
Brown, who was later to grace the Supreme Court bench. were the Xana-  
gers for Impeachment on the part of the House. This was also true of 
others who had been in the early stages most critical of his moderate 
course of action. That fact is the best tribute to the sense of justice 
and admiration of courage that is the highest attribute cf our humanity. 
If  the impeachment trial, or Judge Connor's part, entered at  all into 
that hard-fought contest, it was so small an  influence as to be negligible. 
In fact, within a few weeks after the termination of the trial, it was a 
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closed incident. J u s t  as Connor's opposition to impeachment was no 
bar to his elevation to this bench, just so a few years later, when Hon. 
William R. Allen, Manager in the Impeachment trial, who added lustre 
to the Supreme Court by his all too short service on this bench, was a 
candidate for Justice, his advocacy of impeachment did not affect the 
result i n  the least. The  same is  to be noted in the case of Justice Walter 
Clark, who was credited by Judges Furches and Douglas, and by many 
others, with inspiring the impeachment of his colleagues, and who had 
for this cause been assailed more bitterly than Judge Connor. When he 
became a candidate for Chief Justice, no appreciable opposition was 
due to his dissenting opinions or his opposition to the majority of the 
Court i n  the office-holding decisions or to the advocacy of impeachment. 

The  storm had raged violently. Then there was a great calm. As- 
perities and bitterness were not only forgiven; they were forgotten. 
They disappeared as  if they had never shaken the capital. 

The  record of Judge Coi~nor as Associate Justice of the Supreme 
Court, covering six years, is found in  the volumes of n'orth Carolina 
Reports and is fresh in the recollection of the people. H e  brought to 
this Court a high ideal of duty, knowledge of the law, sincere worship 
of equity, freedom from slavery to precedent, and a passionate desire to 
interpret the law as something vital and beneficent i n  the expanding 
humanities and industries of the commonwealth. By his votes in con- 
ference and his written opinions, he lived up to his exalted conception of 
the duty  of a jurist. Always governed by a strict sense of propriety and 
ever mindful of the circumspection imposed by his  high calling, Judge 
Connor refrained from active participation in public affairs during his 
judicial terms. However, he never allowed his life to lapse into the 
past, and always held firm convictions on public questions, stating his 
views forcibly upon proper occasion. Although a man of vigorous 
opinions, his views were so free from bitterness that  he never engen- 
dered resentment in others. 

Above everything else his  opinions breathed his great regard for the 
rights of the citizen, his life and liberty as well as his property. H e  
was never more stirred at what he thought was error than when the 
Court in the appeal of S. v. Lilliston (141 N .  C., 857) denied the motion 
for a new tr ial  upon newly discovered evidence, as well as upon other 
points. H e  wrote probably the most vigorous of all his dissenting 
opinions, in which he said : 

"I have never been able to understand why, if this Court has 
the power to grant  a new tr ial  for newly discovered evidence in a 
case inrolving property of ever so small a value, i t  has not like 
power where the liberty and life of the citizen is  involved. I have 
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read with great care all that has been said upon this subject. The 
force of the argument which deprives us of power to grant this 
relief, to my mind, applies with equal force against our power to 
grant it in a civil action. I t  is one of those questions, which to my 
mind, will only be settled when reasons more cogmt than any yet 
advanced are found to sustain the conclusions of the Court. The 
argument ab inconvenienti does not impress me. When life and 
liberty are outstanding, I cannot conceive the force of this argu- 
ment." 

His  natural tendency to equitable principles gleam through his 
opinions in the Supreme Court Reports. Indeed he was peculiarly 
interested in equity. I n  every case possible he insisted upon equitable 
relief. 

Just  as it fell to his lot as Associate Justice to reverse Hoke v. He* 
demon, so he was called to write an opinion upholding "the Connor Act," 
the passage of which he had secured as Strite Senator 111 1885. I n  the 
case of Collins v. Davis (132 K. C., 106) he dealt with the act bearing 
his name. H e  held that no notice, however full, can take the place of 
the registration. This perfected titles by registration. 

I t  was not only in his decisions that Judge Connor showed his belief 
that law was neither static nor a procrustean bed. He did not believe 
that man should be trimmed to fit the laws of yesterday, but that 
statutes should be framed to protect the rights of man. As has been 
seen, conservative toward change as he was, he did not hesitate to over- 
rule decisions which he believed were founded on wrong principles or 
erroneous precedents or when new conditions demanded changed inter- 
pretations. I n  legislative halls, in public addresses, in private letters 
and in suggestions to legislators he set out the needed jcdicial and legis- 
lative reforms. He  believed in the election of judges by the people and 
said such methods of selection "upon the whole securcld better results 
than either executive appointments or legislative elections," and in 
proof of his position said, "Since 1876, with few exceptions, we have 
secured a representative judiciary." He  held that opinion in  1912, 
after he had gone on the Federal bench by presidential appointment. 
I n  a long letter to Judge Whitfield, Judge of the Supreme Court of 
Florida-a relative of his wife-Judge Connor went a1 length into his 
well considered conclusions as to judicial reforms. "I believe it should 
be possible and practicable," he wrote, "to adopt Codes of Procedure 
simple in their provisions, prompt and efficient in their results, with 
very much less expense to litigants than those which wt: now hare both 
in State and Federal practice." And he added: "We hzve not done our 
duty in chopping off the dead limbs and permitting fresh growth." 
Writing again of his conceptions : 
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"Technicalities-like the fictions have been useful in primitive 
conditions-are scaffolds which mere necessary in the process of 
building, and should drop off when they have served their purpose, 
but should not be rudely torn down by ignorant iconoclasts lest they 
leave the last state worse than the first. The lawyer must ever keep 
in mind the truth that the jurisprudence of a people is a growth, 
deuelopment, and not a thing to be manufactured, patented and 
labeled as perfect. Growth is essential to purity." 

I n  1912, in  a personal letter to Dr. Dred Peacock, son of an old friend, 
upon receiving his license to practice lam, Judge Connor gave expression 
to views he had long held and discussed with his associates: 

"The cunning and curious learning of the old common-law lawyers 
in regard to contingent remainders, executory devises, the rule in 
Shelley's case, etc., etc., is antiquated. All entails should be pro- 
hibited and the method of conveyancing and recording deeds should 
be made simple and cheap.   here is abundant room for the work 
of the intelligent reformer, but he should be profoundly learned in 
the reason and writing of the law before he is permitted to under- 
take to reform the law as it is. More than half the reformers need 
to be reformed." 

The office-holding cases, which were the occasion of the impeachment 
trial, were to follow Judge Connor on the bench of this Court. Not 
long after qualifying as Associate Justice of the Supreme Court of 
North Carolina, a case came up in  which the much disputed decision in 
Hoke c. Henderson was invoked. This was Mia1 v. Ellington, heard on 
appeal from Wake County Superior Court, at  August Term, 1903. 
When a private citizen Judge Connor had expressed to friends his dis- 
belief in that doctrine. During the impeachment trial he was even more 
convinced that it, like its prototype, the Dartmouth College case, was 
contrary to the spirit of the Republic. I t  was, therefore, gratifying to 
him to be on the bench when that doctrine was overruled, and i t  was 
forerer settled in North Carolina that no officeholder has property rights 
in a public position. Judge Connor's opinion in  Mia1 v. Ellington, 134 
N. C., 414, reversing Hoke v. Benderson, is justly regarded by the 
lawyers of the State as one of the great opinions of our Supreme Court. 
I t  is to be noted that both Doughc and Montgomery dissented. I f  
opinions were still being influenced by party, this time three Democrats 
ruled and the two Republicans stood for the old position which had p r e  
aipitated impeachment. 

H e  was gratified that the reversal of a court opinion, long followed if 
not respected, which had created a crisis in the State, should hare been 
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received with such approval. Writ ing to Judge Howard (21  December, 
1903), Judge Connor said: '(The decision in regard to Hoke c. Hender- 
so13 has received well nigh the unanimous endorsement of the bar. I 
was surprised to see how uniform was the current of authority and 
thought upon the question." 

Conservative to the extreme in preserving rights and liberties cm- 
bedded in the statutes and decisions, i t  was only when they protected 
privileges, immunities or  exemptions that  he took genuine pleasure- 
indeed i t  gave him a thrill-in restoring to al l  the people what had been 
enjoyed by a class. H e  thus illustrated Tennyson's px fec t  picture of 
the true conservative. H e  was fond of quoting these lin1.s from the poet: 

"May freedom's oak forever live, 
With stronger life from day to day. 

That man's the best Conserv~tive 
Who lops the moulder'd branch away." 

Instead, as has been shown, of Judge Connor's opposition to impeach- 
ment standing in the way of preferment to judicial ' ~ o n o r s  in North 
Carolina, the time was to  come, during his  distinguished service as  
Supreme Court Justice, that  his  independent action was to secure for 
him national recognition. I n  1909 a vacancy in  the Federal Judgeship 
of the Eastern District of North Carolina was to be filled. Nearly every 
Republican lawyer in  the district was a candidate. T h w e  was a contest 
for endorsements. I n  addition, there were charges and counter charges 
as to some of the candidates, which so disgusted President Taf t  that  he 
determined to name none of the avowed cmdidates, but go outside his 
party and find the fittest lawyer in  Nor th  Carolina for the position. N o  
President has been more solicitous to preserve the high standing of 
judicial appointments than Mr.  Taf t .  I t  was-it is--a passion with 
him. I recall a question he  asked me in  Washington after he had been 
made Chief Justice. Speaking of the gratification Judge Connor's 
course had given him, N r .  Ta f t  said:  "Have you followed my appoint- 
ments to the bench in  the South?" I told h im that  I had kept up with 
them only in a general way, but with gratification. Wi th  a characteristic 
chuckle, he then detailed how he had refused to permit politics to govern 
his judicial appointments, having regard only to making the Federal 
bench deserve the confidence of the people of the South. This  led him to 
ignore party lines. H e  had made White, a Confederate soldier and a 
Democrat, Chief Justice of the United States, and he  had selected other 
Southern Democrats. Looking about to lift the appointment above 
politics, he scanned the record of Xor th  Carolina jurists. The  record 
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of Judge Connor appealed to him. H e  learned that in 1894 the Repub- 
lican party in North Carolina had, without his knowledge, tendered the 
nomination to Judge Connor as Associate Justice, thus testifying to its 
confidence in him. President Taf t  read the record of the impeachment 
of two Republican Supreme Court Judges. Naturally he was informed 
by party associates that they were not guilty and was told that they were 
the victims of partisan politics. H e  read some of the opinions written 
by Judge Connor. I t  was said at the time that, among the opinions of 
Judge Connor which most favorably impressed President Taft  was one 
which illustrated his attitude towards the protection of property rights. 
This was in the case of Daniels v. Homw (135 N. C., 219). H e  dis- 
sented in one of his ablest opinions, and it was commented upon in 
various legal magazines throughout the country. The property involved 
was infinitessimal in  value. H e  was interested in the right of the 
citizen to have the question as to whether or not he was using property 
in violation of law passed upon by a court before i t  could be destroyed 
by a ministerial officer-the right to be heard before judgment was an- 
nounced. H e  said: "I cannot assent to the validity of any legislative 
enactment depriving the citizen of his life, liberty or property which will 
not stand the test of the standard prescribed by the Constitution." The 
same question was presented in 8. v. Jones. H e  vigorously contested the 
right of a town by legislative enactment to condemn a man's property 
for streets without notice from the inception of the condemnation pro- 
ceedings. 811 that President Taft  learned about Judge Connor made 
such an impression on him that he resolved to ask him to accept the 
position of Judge of the Eastern District of North Carolina. By neither 
word nor gesture had Judge Connor indicated a desire for the appoint- 
ment. No friend, by his request or knowledge, turned a hand to secure 
him the proffer of the judgeship. I t  came to him unsolicited (to the 
objection of most Republican political leaders in the State), but to the 
satisfaction alike of broad-gauged Republicans and Democrats. When 
he wrote Judge Howard in 1901 that "I am content to retire from public 
life," he little thought his leadership against impeachment would be no 
deterrent to his elevation to the Supreme Court of his State or prove 
the stepping-stone to his elevation to the Federal bench, where he was to 
lift the Federal courts to a plane they had not hitherto, since the War 
Between the States, occupied in this and other Southern States. I t  was 
no promotion to him from the Supreme bench of the State to the Federal 
District bench. I t  carried, however, the imprimatur of national recogni- 
tion, increased compensation and guarantee of retirement pay. These 
appealed to Judge Connor, for he had never accumulated even a compe- 
tence and was dependent upon his judicial salary. Already passed fifty, 
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with no financial prorision for old age, he was hallpy to make the 
exchange. There was allother and a more comp~l l in r  reason. F rom 
1865 u p  to 1909 the Federal Courts in the South had been regarded as 
alien. The earlier appointments after the war of the sixties had often 
gone to men of Sor thern  birth, coming South and taki lg  part  i n  recon- 
struction politics. When Southern-bred men had been appointed, they 
were too bf ten  politicians, sometimes without the requisite learning, 
sometime without high character and public confidence. During and 
following reconstruction some of their courts were openly partisan and 
some judges lent themselves to what the dominant So ~ t h e r n  sentiment 
believed was judicial or near judicial persecution. There were notable 
exceptions, but even then, as in the casebf Judge Seymour, who grew into 
the esteem of the bar, the courts were everywhere regarded as alien even 
when not inimical to Southern policies and views. Del~oted alike to his 
profession and to his State and to the reunited Republic, Judge Connor 
iaw i n  the tender of the Federal Judgeship an  opportunity to-bring the 
Federal Courts into the same relationship in their spk.ere as the State 
courts occupied in  their jurisdiction. H e  had long deplored the lack of 
confidence in  the Federal courts and had felt that  their influence was 
weakened because of their alien sympathies, or the belief that they lacked 
touch with the ~ e o ~ l e  of the South. - I t  was with the desire to res-tore the 
Federal courts\n ;he confidence of the people that  he responded to the 
call to transfer his judicial labors from this Court to ihe courts set up  
by the Washington government. T h e  presence of a home Democrat of 
marked ability on the Federal bench in Eastern North Carolina was a 
sight so strange that, for the first time, many citizens visited the court- 
room to witness the transformation. They soon realized that there was 
nothing inherent in Federal courts that was alien. On the contrary 
they found no difference whaterer except as to the character of litiga- 
tion. Justice was dispensed with mercy-some thought the Judge 
leaned too much to mercy as he  grew mellow after he passed three-score. 
The bar and the public sensed a new atmosphere. Taking frequent occa- 
sion i n  his charges to grand juries and a t  other times to esplain the 
Federal courts, Judge Connor lived to see the court over which he pre- 
sided regarded by the people i t  served as being their tribunal and one 
to which they might appeal with a sense of completc confidence and 
from which they might expect only justice. H e  did not follow the custom 
of other Federal Judges in  this State of wearing a robe upon the bench, 
and conducted his courts with a freedom from fo rmdi ty  in keeping 
with the simplicity of his prirate life. Without the aid of any frills or 
furbelows his courts had an  impressive a i r  of dignity imparted by the 
personality of the presiding judge. Courts over which he presided never 
suffered from lack of respect nor was i t  ever necessary for resort to any 
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artifice to secure respect. He  ever found occasion to cite any person 
for contempt of his court. B y  his spir i t  and manner, added to his  ability 
and f a i rnes~ ,  a revolutiou in public sentiment as to Federal courts i n  
t h i ~  State was wrought so silently as not to be apprehended. I f  a tablet 
shall be placed to his  memory in the Federal Court over which he pre- 
sided, to commemorate his service., it  should read:  

"IN NEMORY OF 

HENRY GROVES CONNOR. 
RE RESTORED RESPECT A K D  COXFIDEXCE T O  THE 

FEDERAL BEECH IK SORTH CAROLIXA." 

I f  there had been I I O  irnpeachnlel~t trial, if Judge Connor had not 
<toot1 for mercy arid mocleration, if President Taf t  had not entertained 
loftiest ideals which made him elerate the bench above politics, the day 
of the rightful place of the Federal courts in North Carolina's estima- 
tion would not have been witnessed by this generation. 

There are three standards by which a man is measured. The  first, 
and one usually accepted, is  the estimate of those near to him in boy- 
hood and youth. "The boy is father to the man" is generally accepted. 
Therefore sayings and doings related of early life are  woven into his 
life story as the best indication of what he is to be. How did he bear 
himself ill his home? With  his intiniates? I n  his daily contacts? The 
answrr to those questions determine for most biographers the inner soul 
a11(1 real spirit of the man. I t  is not unerring. Courtesy to those near 
calls for some repression of the natural self, ant1 iu t in~ates  do not always 
see, beneath the surface. Incidents related by associates do not always 
givc the true insight into the man, though they illustrate and satisfy 
11atura1 curiosity. Sometimes the modern Boslvell co~~founds  his own 
7 i c m  with the observations of his hero. 

I s  there not a better standard? I f  a man is given to introspection, if 
he puts his thoughts and feelings on paper, the real man is more truly 
seen than in  the stories about his precocity or the recollections, ofteu 
faulty, of those related to him by ties of blood or companionship. I t  
sometimes happens that they know only the side disclosed in  the home. 
This is particularly true with one who, like Judge Connor, had great 
reserre. Knowing him from early boyhood, enjoying his friendship 
and confidence for half a century, i t  seems clear to me that  he often 
disclosed his  philosophy of life more fully in  his letters, particularly to 
those of common aspirations, than to those nearest to him. If you 
would know the Judge Connor, whose memory we honor today, you will 
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find him analyzed quite as truly in his addresses and letters as in per- 
sonal intercourse, though there is, of course, lacking in the written word 
the personal charm which attracts and holds. 

The public knew him as lawyer, legislator, judge. H e  was also a 
man of letters and fortunately he has bequeathed bio,:raphies and ad- 
dresses. These would give him a high place if he had no other claim to 
distinction. All that he wrote, too, was in the leisure hours which he 
snatched from his arduous professional and public lahors. I n  his his- 
torical contribution upon the State Constitutional Conventions he traces 
the rnovemcnts of the tides of the State's development as found in its 
fundameutal charts. He  was all the more qualified to write of changes 
in the Constitution because of his own part in amending the State 
Constitution, as well as his knowledge of how the fathlmi dealt with itu 
growth and expansion. 

H e  mastered a style that was his own, and he never fell into the mis- 
take of thinking he must write down to his readers. His style was like 
the man, more argumentative than declarative, reaching its height in 
measuring everything by the common dmominator of righteousness. 
Thus in his legal opinions as in his addresses to young men and his 
historical and biographical writings, '(he had great intellectual gen- 
erosity, power to entertain truth and to see new relations of things." He  
was remarkably felicitous in strengthening his utteran:es by authorita- 
tive quotations, as he loved to support his judicial opinions by reference 
to declarations by the great of the earth. These quotations indicate his 
choice of reading. H e  chose tht. mental and more aristocratic of law 
and letters as his models, and imperceptibly was influenced by their 
style as by their wisdom. He  did not go afield for them, but drew upon 
and they dropped in their proper place as an essential part of a mosaic. 
Always in what he wrote, as in his conversation and hi:; addresses, there 
was revealed a mind as one with lofty thoughts. James Bryce might 
truly have used of him the words Judge Coni~or quoted as applying to 
another : 

"As dignity is one of the rarest qualities in literature, so eleva- 
tion is one of the rarest in oratory. I t  is a qua1,ty easier to feel 
than to describe or analyze. One may call it a power of ennobling 
ordinary things or showing their relation to great things, of pour- 
ing high emotions around them, of bringing the worthier motives of 
human conduct to bear upon them, of touching them with the light 
of poetry." 

I n  addition to other writings and biographies, not(ib1y his Life of 
John A. Campbell, Associate Justice of the United States Supreme 
Court, five of his addresses on emineut lawyers would make a volume 
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covering the lives and achievements of illustrious members of the bar 
during the most important periods in  the history of our commonwealth. 
These five lawyers he portrayed are stars of the first magnitude in our 
firmament, more firmly fixed by his appraisement-James Iredell, Wil- 
liam Gaston, George Davis, George Howard, William T. Dortch. I t  
was such exalted men, and such only, whose virtues appealed strongly 
enough to him to evoke his discriminating appreciation. No higher 
tribute could be paid to Henry Groves Connor than to say that he was 
worthy of a niche with that illustrious quintette, to whom he was akin 
by learning and by statesmanship and character. No man can write 
biography, long or short, without putting himself in it. I t  was Howard 
to whom Connor was most affectionately attached, to whom he gave hie 
fullest confidence, and to whom he looked most confidently for counsel. 
H e  had friendship and admiration for his preceptor, Mr. Dortch. He 
was intrigued and held by Iredell's great ability. H e  had genuine ad- 
miration for George Davis as this tribute shows: "North Carolina never 
bred a finer gentleman, nor one who more completely commanded the 
love and reverence of all who knew him." But  Connor reaches new 
heights when he writes of Gaston. H e  was his ideal. H i s  career in- 
spired him as did that of no other S o r t h  Carolina lawyer. So much 
so that he seems constrained in  his portraiture, fearing to give full 
reign to his almost adoration. Because his head and heart commanded 
the highest tributes his hand could pen, he seemed to fear exaggeration 
of statement. Running as a thread through much that he wrote is such 
admiration of Gaston the lawyer, Gaston the judge, Gaston the states- 
man, Gaston the man, Gaston the Christian, that Judge Connor dis- 
closes in many ways that of all the men who lived in  this State, Gaston 
most fully filled his idea of the highest conception of a great and good 
man. H e  could not hare  honored Gaston so much if this patron saint 
had not measured up to the high qualities Judge Connor had fixed for 
himself. H e  was fond of talking of Gaston, of quoting from him, par- 
ticularly the following admonition of Gaston in  the Constitutional Con- 
vention of 1835: "Make i t  right so it may last." Judge Connor made 
that admonition his rule of action in  public and private life. H e  also 
quoted with approval another maxim by Gaston in the same Convention: 
"If righteousness exalteth a nation, moral and religious culture should 
sustain and cherish it." H i s  appreciation of Gaston reached high 
water mark in  his estimate in Gaston's memorable Commencement 
Address in  Chapel Hill  i n  1832. I n  a day when discussion of the policy 
of slavery was regarded by many as unfriendly criticism of the South, 
Gaston told the young graduates and the State that "it is slavery more 
than other causes that keeps us  back in the career of improvement." H e  
added this indictment of the peculiar institution : "It stifles industry 
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and represses enterprise, i t  is fa ta l  to economy and providence, i t  dis- 
courages skill, i t  imperils our strength as a community and poisons 
morals a t  the fountain head." Those courageous words, taken in connec- 
tion with the sensitiveness of the predominant public sentiment, were 
regarded by Judge Connor as proof that  his exemplsr was a prophet 
who dared to sacrifice popularity to tell his countrymen the truth. More 
than once Judge Connor demonstrated like bravery. Was it inborn? 
Or, did Gaston's example incite h im?  Certainly he, entertained the 
views in  1913 to which Gaston gave expression in  1832, for in  a private 
letter to a friend, Judge Connor wrote : 

'(The truth is slavery was like a cancer on the body and could 
only be cut out by going very close to the vitals. 1 am glad that  i t  
was done before my day as, with my clonvictions, I: would probably 
have been compelled to seek a home where there n a s  no slavery. I 
could never have lived i n  a slavery community wit i my convictions. 
With this intense feeling on that subject, I am equally intense in 
my feeling that, as an  exercise of reserved sovereignty, the State of 
North Carolina had a right to withdraw from the Union." 

There is a third criterion that  discloses the aspirations and standards 
better than personal contact or letters or speeches. It is to ask of the 
man under discussion: Who were his heroes? What  sort of man did he  
hold up  to himself as a model? Herein you have the true measure of 
the man's very self. Given the characters the man regards most highly, 
or the biographers he  finds most satisfying, and you unc erstand the man, 
sometimes better than his closest friends or his correspondents from 
whom he withholds no confidence. Outside Judge Connor7s personal 
associates-and he  numbered choice spirits among his intimates and 
attached them to him with hooks of steel--who were ihe world figures 
who did most to stimulate h i m ?  I n  the field of statesnlanship, William 
E. Gladstone was regarded by him as nearest perfection, as was Phillips 
Brooks i n  the spiritual world. H e  read the latter's sei,mons religiously 
and assimilated them. ('0 that we had a Phillips Brooks in every 
parish!" he once wrote. I n  a letter to Judge Howard in  December, 
1903, Judge Connor said : 

"I have today been reading Morley's Life of Gli~dstone. What a 
splendid, moral, spiritual and physical type of man he was ! Morley 
says Gladstone thought of the church as the soul of the State;  he 
believed the attainment by the magistrates of the ends of govern- 
ment to depend upon religion; and he mas sure that the strength of a 
State corresponds with the religioils strength and soundness of the 
community of which the State is the civil organ. H e  said when a 
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young man :  'I am willing to persuade myself that  i n  spite of other 
longings which I often feel, my  heart i s  prepared to yield other 
hopes and other desires for this, of being permitted to be the 
humblest of those who may be con~missioned to set before the eyes 
of man, still great even in his ruins, the magnificence and the glory 
of the Christian truth.' " 

Judge Connor's admiration of Gladstone was largely due to their 
common belief in the Christian religion and in  liberalism that  kept itself 
free from radicalism. I t  TI-as, however, heightened greatly by the mag- 
nificent historic fight Gladstone made for Ireland. The cause of Ireland 
was close to Judge Connor's heart, partly because of the I r i sh  blood in  
his reins and partly because of his innate belief that  no people were 
 vise enough or good enough to gorern other people. The  first kindled 
his enthusiasm. The  second appealed to his seasoned fai th in the doc- 
tr ine defined by Wilson as "self-determination." H e  believed in i t  for 
Ireland, the home of his forbcars, as he  believed in  it for England and 
America. When he talked with friends of the Gladstonian policy of 
home rule there was enthusiasm and sympathy for his own race which 
shone abore the principle involved. Blood will tell. 

I n  his career as legislator, he doubtless often asked himself, "What 
~ o u l d  Gladstone do under those circumstances?" I f  he didn't ask that  
question and let his course be governed by his conception of what the 
answer would be, undoubtedly, all unconsciously Gladstone helped to 
determine his actions. 

There is  still another measurement of an introspective man. What  
did he think of himself? Few men, even with judicial minds, can justly 
appraise their lives and pass in  judgment upon themselves. W e  are ad- 
monished not to think of ourselres more highly than we ought. I t  was 
a lifetime habit of Judge Connor to weigh men and measures, to X-ray 
his own motives and hopes, axid in periods of depression to undervalue 
his contributions and usrfulness. Among his papers was found an 1111- 

signed page, typewritten, evidently a putting on paper his self-appraise- 
ment. Tha t  paper reads: 

"On Thanksgiving Day, 27 Korember, 1919, I was in  Raleigh 
and dined with a gentleman who interested me very greatly. My 
only reason for doing so was that  I had no other invitation. H e  
was, as it happened, just my  age. H e  was not especially interesting 
in  conrersation and regarded by many of his  friends as rather 
boring. While his  friends think h im vain and conceited, I am 
quite sure that, to some extent a t  least, they are  mistaken. H e  has 
a sufficiently good opinion of himself, but is  not conceited. The  
t ru th  is that  while young he was quite "cock sure" of the correct- 
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new of his opinions, but experience and association with men of 
sense has taught him that in many of his corlcllsions he was in 
error and, at  67, is f a r  from certain about anything. A long expe- 
rience at  the bar and on the bench, in  which he has met many 
defeats and committed many errors, has made him much of a 
doubter. H e  has read somewhat, but has not digellted well what he 
has read. H e  is given to talking ovm much, but on this day he 
was very quiet-in fact he talked not at  all. H i s  dinner was very 
simple and he ate sparingly-chicken .liver and gizzard, rice and 
gravy-followed by a cup of custard, constituting his menu. H e  
is thought by his friends to have many fads and his family, who 
know him best, regard him as appro:~ching his dotage. His  fads 
and fancies are very harmless. H e  is free from dislikes or preju- 
dices in regard to people and kindly disposed t~ his fellowmen. 
Hi s  trials and troubles, of which he has had many, have not made 
him pessimistic, but he is inclined to think the present conditions 
following the World War  unsatisfactory and looks to the future 
with apprehension. H e  is fond of his friends and ~lnjoys their asso- 
ciation, but dislikes crowds, and avoids strangers. H e  is withal a 
fairly well conditioned man of his age. Health in fairly good con- 
dition." 

Like all ambitious men, given to severe self-examination and absorp- 
tion in  books and in  professional service, Judge Conno.. had his seasons 
of depression. I n  such periods he felt the need of friendly sympathy. 
H e  turned to Judge Howard for never failing understanding, and some- 
times to other friends to whom he could voice his yearn ngs. Writing to 
Judge Howard on 16 May, 1892, he said:  

"It  seems to me that as I go along my mistakes stand like armed 
obstructions to my progress, and which way soever I tu rn  they con- 
front me. They go to bed with me and they are with me in  the 
night season; they greet me in the morning and dog my steps at  
noonday. They make the past unpleasant to look back upon and 
the future uncertain. My life has always been haunted by the 
spectre of ultimate failure. It has been the historay of all to whom 
I have been related. N o  one can ever know what a burden i t  has 
been to me or how much i t  has weakened my endeavors." 

I n  the next sentence he disclosed how friendships lifted him to his 
normal self, for he added: "My friends have been a source of complete 
pleasure and strength." H i s  life shows how mistaken lie was in  saying 
that  reflection of "mistakes" and "burdens" had "weakened" his "en- 
deavors." No man fully understands himself. Judge Connor's record 
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shows that, after periods of depression, he emerged with new confide~~ce 
and new courage. When he  wrote of his fears, or committed them to 
his intimates, the very giving expression to them operated i n  releasing 
him from their power, so that  he was able to act in the spirit of the 
poet : 

"That men may rise on stepping-stones 
Of their dead selves to higher things." 

These words of Judge Connor show how he rose out of depression into 
strength : 

"It is moral courage which sustains a man in  the hour of dis- 
aster and defeat, which gives dignity to his character and com- 
mands the respect of all good men. I t  makes men afraid to do 
wrong and unafraid to do right." 

Religion, rererelit faith, was the rock upon which he rested. No  de- 
pression, no anxiety, no bereavement, no travail of spirit (and all these 
came to him in  periods of his life in larger measure than seemed his 
share) nor the more dangerous seasons of success and victory which 
blessed his life, drove him into loss of fai th in God. Reserved in  speak- 
ing of his experience, he  illustrated his fai th by his walk and conver- 
sation. 

I n  a letter written to Judge Howard on 7 January,  1896, he reveals 
his belief that i t  is not in acceptance of creeds, but experience that unites 
Christian men, his disapproval of ecclesiastical pomp, and the danger 
to his own church (Protestant Episcopal, of which he was long a con- 
sistent communicant) from sacerdotal system: 

"On Sunday I dropped a little into the 'Confession of St .  dugus- 
tine.' I t  is very interesting as setting forth the mental and spirit- 
ual experience of a sincere man. P a r t  of i t  reminds one of the 
experience of a Primitive Baptist. After all there is much same- 
ness in the experience of men, although they may adopt different 
fornlulw for the expression of their feelings. I read with interest 
last night an  account of the elaborate and magnificent ritualism, 
with which Sattali was made a Cardinal in Baltimore on Sunday. 
To  me it was the merest show and tinsel-self-glorification and 
man worship-and yet millions of humble, devout Christian men 
and women find solace and strength in  it and would go to the stake, 
as Si r  Thomas Moore did to the block, to testify their devotion to it.  
Again this same ecclesiasticism which produces and sustains this 
pageantry and pomp today sends more missionaries, with the spirit 
of the martyr and monks, than our Protestantism with its more 
spiritual, and, I think, more orthodox conception of Christ and H i s  
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Kingdom. That an old man in Rome, with no temporal power, can 
by the office which he holds, command the loyal allegiance of thou- 
sands and hundreds of thousands of learned, wise, and so far  as we 
can see, devout men all over the world, is a mystery. I cannot com- 
prehend it-it impresses me only as a study. Men are singular 
animals and more singular in respect to their spinitual natures. I 
do not believe at all in what is called a sacramentrd system, and yet 
I am inclined to think that it is the basis and the sole basis upon 
which organic Christianity can be permanently maintained. I am 
quite sure the Episcopal Church will ultimately h i f t  into it. As 
the basis for personal religion, I think i t  is degrading and destitute 
of real communion with God; it brings i n  the priest between a man 
and his Savior-and this, of course, r reject strongly. These and 
many others are grave problems. We can think of them humbly 
and pray for light." 

Would you understand the mainspring of the life of this learned 
lawyer, just judge, wise legislator, sincere patriot and friend of his fel- 
lowmen? Perhaps in  none of his expressions did he Eum up his belief 
that virtues bring forth fruit after their kind and that citizenship and 
useful service are based upon Christianity than in this philosophy of 
life which he gave to young men : 

"The highest and best standard of citizenship is always measured 
by faith in God and man. I have no confidence in the political 
purity and welfare of a community that is not based upon Chris- 
tian manhood. You need not talk to me about a man's having faith 
in man who has no faith in God. I t  cannot be." 

Here was his faith. His  life rested upon it. Broad, tolerant, able, he 
moved through life, a clear-eyed man in  a busy world. 

"So," he said, "it has been given to us to carry the light of Christian 
civilization, where, I do not know, but wheresoever His hand points and 
guides and directs i t  is our duty to go." 

He  held to that duty. He  carried that torch until his hand fell for- 
ever. And he handed it on undimmed to us who follow. This example 
of his life should give us zeal to carry it on. 

His  end was as his life-it came quietly. He  felt its coming. Like a 
Christian philosopher he regarded it as no enemy, but as the last friend 
opening the portals to a new existence when physical pDwers in this life 
waned. H e  found death "a haven and a rest after long navigation," for 
"the noble soul is like a good mariner for he, when he draws near the 
port, lowers his sails and enters it softly with gentle steerage; for, in 
such a death there is no grief, nor any bitterness." 
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May it please your honors, I am privileged in the name of his family 
to present the portrait of Judge Connor to this Court on which he served 
with distinction, and to this reborn old commonwealth which his states- 
manship helped to awaken to a higher destiny. The portrait is the 
creation of a gifted artist, Mrs. Mary Arnold Nash, of Chapel Hill. 
She has transferred to canvas the noble countenance that betokened a 
noble soul. As succeeding generations look upon it, read his opinions, 
and contemplate his inspiring career, they will be stimulated by hie 
high emprise and honorable example. Thus he will abide with us to 
bless the State that loved to do him honor. 

REMARKS OF CHIEF JUSTICE STACY, UPON ACCEPTING PORTRAIT 
OF FORMER ASSOCIATE JUSTICE HENRY GROVES CONNOR, 

I N  THE SUPREME COURT ROOM, I9 FEBRUARY. 1929 

The Court is pleased to have this portrait of former Associate Justice 
Hmry G. Cmnov, and it has heard with gratification the thoughtful 
and discriminating address on his life and character. 

His opinions are to be found in nineteen volumes of our published 
Reports, beginning with the 132d and ending with the 150th. They 
reveal a quality of mind, peculiarly his own, and a heart which beat in 
unison with the throbbing impulses of a great State, ever struggling for 
a fuller and freer life. 

He  was a living embodiment of the aphorism: 

"There is nothing so kingly as kindness, 
And nothing so royal as truth." 

The lives of many have been enriched by the rare charm of his 
friendship, and in the memory of those who knew him best, the gentleness 
of his spirit still abides. Strong in action, loyal to his purposes, upright 
of life, he wrought nobly and well; and the State is immeasurably 
richer for his having lived and labored in  it. 

The Marshal will cause the portrait to be hung in  its appropriate 
place on the walls of this Chamber, ,and these proceedings will be p u b  
lished in the forthcoming volume of our Reports. 
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C. PLEADING, EVIDENCE, TRIAL, A N D  REVIEW 
a. Burden of Proving Adverse Possession 
b. Evidence of Adverse Possession 

D. ACQUISITION OF PRESCRIPTIVE RIGHTS B Y  
MUNICIPAI, CORPORA'IIONS 

a. Acquisition against Railroads 

AGRICULTURE 
C. FERTILIZERS 

a. Action for Purchase Price and Counter- 
claims in such actions 

APPEAL AND ERROR 
A. NATURE AND GROUNDS OF JURISDICTION 

o r  SUPREME COURT 
a. In  General 
b. Motion for New Parties in Supreme 

Court 
c. Right to Appeal upon Overruling 

Demurrer 

a Matters to be Shown by Record 
b: Matters not Set Out In Record Deemed 

without Error 
Conclusiveness and Effect of Record %: Questions Presented for Review on 

Record 

F. EXCEPTIONS A N D  ASSIGNMENTS O F  ERROR 
a. Necessity Therefor 
b. Form and Requisites: Rules of Court 
c. Exceptions not Presented by Record 

G. BRIEFS 
a. Rules in Regard to Copies of Briefs for 

Opposing Party 
I. HEARING AND REHEARING 

a. Petition to Rehear 

APPEAL AND ERROR-Continued 
.J. REVIEW . 

a Of Interlocutory Orders and Supple 
mentary P 

b. Of Discretior 
roceedlngs 
1 of Court 

c. Of Findings of Fact 
d. Burden of Showing Error on Ap eal 

luestions 8eces- 
sary to uetermlnarlon of Cause 

e. Harmless _Error and ,G 

K. DETERMINATION A N D  DISPOSITION OF 
CAUBE 

a. Remand for Neceeaary Parties 
b. Remand for Proper Judgment 
c. Remand for Necessary Facts 
d. Modification and Affirmance 

L. PROCEEDINGS IN LOWER COURT AFTER 
REMAND 

ARBITRATION AND AWARD 
A. RIGHT THERETO AND DEFENSES 

a. Waiver, Election, or Estoppel 

ASSAULT UPOK A FEMALE 
C. EV~DESCE 

a. Weight and Su5ciency 

ATTORSEY AKD CLIENT 
D. FEES 

BANKS AND BANKING 
C. FUNCTIONS A N D  DEALINGS 

b. Representation of Bank by Officers and 
Agents 

D. NATIONAL BANKS 
a. Ultra Vires Acts in General 
b. Signlng as Surety Bonds of Bank Act- 

ing as County Treasurer 
bb. Recovery of Property Given Under 

Ultra Vires Act of National Bank 

H. STOCKHOLDERS, DEPOSITORS AND CREDI- 
TORS 

b. Right to Bring Action Against OEcers 
for Wrongful Depletion of Assets 

BILL OF DISCOVERY 
A. NATURE A N D  EXTENT OF REMEDY IN 

GENERAL 
B. EXAMINATION OF ADVERSE PARTY 

a. Right thereto in General 
b. Grounds therefor andAllegations necea- 

sary to Support Order 

C. INSPECTION OF WRITINGS 
a. Order for Inspection of Writing Within 

Discretion of Court 
b. Grounds therefor and Allegations neces- 

sary to Support Order 

BILLS AND NOTES 
A. REQUISITES A N D  VALIDITY 

a. Consideration 
f .  DWW 
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BILLS A S P  NOTES-Cnnf~nued 
B. NEGOTIABILITY A N D  TRANSFER 

a.  Transfer without Endorsement 

C.  RIOHTS A N D  LIABILITIES O N  ENDORSE- 
MENT OR TRANSFER 

d. Bona Fide Purchasers 

H .  ACTIONS 
a .  Burden of Proof 

I CHECKS A N D  DRAFTS 
a. Acceptance and Liability of Drawee 

Bank 
b.  Rights and  Liabilities of Drawer, 

p a  ee,, and  B a n h  in Course of 
cohection 

e. Right of Actions and Defenses 

BROKERS 
E. ACTIONS FOR COMMISSIONS 

B U R G L A R Y  A N D  B R E A K I N G  A N D  
E N T E R I N G  OTHERRISE T H A N  BUR- 
GLARIOUSLY 

C.  PROSECUTION A N D  PUNISHMENT 
a .  Recent Possession as Evidence of the 

Crime 

BUS LINES 
A. ACCIDENTS A N D  INJURIES TO PASSENGERB 

c. Contributory Negligence of Passenger 

CANCELLATION A N D  RESCISSION O F  
IKSTRUMEKTS 

A. RIGHT O F  ACTION A N D  DEFENSES 
a.  Right t o  Resciseion in General 
b.  Fraud 

CEMETERIES 
A. SVIT TO ESJOIN USE OF CEMETERIES 

a.  Grounds Therefor: Xuieance, Public 
Health 

b. Findings and  Order of Board of Health 

CERTIORARI 
B.  PROCEEDING^ A N D  DETERMINATION 

b. Burden of Showing Error 

CHATTEL MORTGAGES 
B. REGI~TRATION AND INDEXING 

b. Index and Croes-Index 
c. Lien and  Priority 

G. TRANSFER OF PROPERTY BY MORTGAGOR 
a.  Authority t o  Transfer 
b. Rights and Liabilities of Parties 

CONSTITUTIONAL LAW 
I. DUE PROCESS OF LAW-LAW OF THE LAND 

a .  Nature, Scope and Effect of the Federal 
and  State Provisions in General 

b. What Constitutes Due Plocese of Law 

CONTRACTS 
A. REQUISITES AND VALIDITY 

b. Parti,-, Proposals and Acceptance 
d. Cornideration 

B. CON~TRDCTION A N D  OPERATION 
a. General Rules of Construction of Con- 

tracts 
d. Place and  Time of Per forma~ce  
e. Conditions and Covenants 

D. RE~CIWION A N D  ABANDONMENT 
a. Rescission for Fraud 

CONTRACTS-Contznud 
F .  A c ~ l o a s  FOR BREACH 

a. Parties 
b.  Necessity of P,:rformance, Tender, or 

Readiness t o  Perform 

CORPORATIONS 
D.  STOCK 

b. Rights and  Priorities of Preferred 
Stockholders 

g. Contract for Sfrle of Stock 
h. A-tion for Fraud in Procuring Sub- 

scriptions t o  Stock 
G. CORPORATE POWEIPS AND LIABILITIES 

f .  Liability t o  Employees for Services 

CORPORATION COMh1 ISSION 
A. JIJRISD~CTION A N D  POWERS 

a. I n  General 
b. I n  Regard t o  Railroads 

B. ACTIONS A N D  PROCEEDINGS BEFORE COM- 
MISSION 

a .  Parties 

C. APPEALS FROM ORDERS O F  COMMISSION 
a. Parties Who M:ty Appeal 
b. Jurisdiction of Superior Court on 

Appeals from Commission 

COSTS 
A. PERSONS ENTITLEIS 

a.  Executors 
b. Parties Recovering Judgment 

COUNTIES 
A. GOVERNMENTAL POWERS AND FUNCTIONS 

a. Governmental Powers in General 

B. OFFICERS, AOESTS A N D  EMPLOYEES 
a.  Banks Acting as County Treasurers 

C .  CONTRACTS WITH C'OUXT~ES 
a .  Manner of Making, Form, and Validity 

of Contracts 
b. Duration of Contract9 

COURTS 
A. SCPERIOR COURTS 

a. Jurisdiction 

CRIMINAL LAW 
B. CAPACITY TO COMMIT A N D  RESPONSIBILITY 

FOR CRIME 
a. Mentality as Affected by Intoxicating 

Liquors and  Disease 

C. PARTIES A N D  OFFENSES 
s. Principals 

G. EVIDENCE 
d. Materiality and Competency in General 
g. Flight as Evidence 
h. Attempted Suic de as Evidence 
1. Expert Testimony 
j. T e t i m o n y  of Convicts, Accomplices, 

and Codefendants 
m. Weight and  Sufficiency 
n. Circumetantial Ihidence 
o. Bloodhounds 
p.  Evidence of Identity 

I. TRIAL 
f. Non-suit 
k .  Verdict 

J. MOTIONS IN ARRES r OF JUDGMENT 
a. Nature and Grcsunds for Motion 
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CRIMINAL LAW-Contanued 
I(. JUDGMENT 

a. Conditional or Alternative Judgments 
b. Suspended Judgments 
c. Costs 

L. APPEAL AND ERROR IN CRIMINAL CABES 
a. Prosecution of Appeal under Rules of 

Court 
d. Record 
e. Review 

CUSTOMS AND USUAGES 
A. EBTABL~~HMENT AND PROOF O F  CCBTOMS 

a. Evidence 

DAMAGES 
E. PUNITIYE DAMAGES 

a. Grounds Therefor 
c. Evidence Pertinent to h u e  

F. MEASURE OF DAMAGEB 
a. Injuries to Person 
b. Breach of Contract 

DEATH 
A. EVIDENCE A N D  PROOF OF DEATH 

a. Presumption of Death after Seven 
Years Absence 

B. ACTIONS FOR WRONGFUL DEATH 
a. Limitation of Time for Bringing Action 
c. Ex entancy of Life and Evidence 

tKereof 

DEEDS AND CONVEYANCES 
A. REQUISITES AND VALIDITY 

f .  Acknowledgment and Probate 

B. RECORDING AND REGI~TRATION 
a. Registration as Notice 

C. CON~TRUCTION AND OPERATION 
a. General Rules of Construction 
c. Estates and Interests Created 
f. Conditions and Covenants 
g. Restrictions 

D. BOUNDARIE~ 
a. Courses and Descriptions 
b. Establishment by General Reputation 

E. PLEADING A N D  EVIDENCE 
a. Parol Evidence Affecting Deeds 

F. TIMBER  DEED^ 
b. Renewal of Right to Cut Timber 
c. Rights of Parties upon Sale or Mort- 

gage of Lands 

DESCENT AND DISTRIBUTION 
A. NATURE AND COURsE IN GENERAL 

a. Construction as to  Whether Estate is 
Taken by Descent or by Purchase 

B. PEREONS ENTITLED A N D  THEIR REBPEC- 
TIVE SHARES 

a. Evidence and Proof of Relationship to 
Deceased 

C. RIGHTS AND LIABILITIES OF HEIRS A N D  
DI'~TRIBUTEE~ 

a. Debts of Intestate and Encumbrances 
on Property 

DIVORCE 
B.  GROUND^ 

a. Adultery and Evidence Thereof 

ELECTION OF REMEDIES 
A. WHEN ELECTION MAY OR MVBT BE MADE 

ELECTIONS 
G. CONDUCT O F  ELECTIONS 

a. Ballots, Ballpt Boxes, and Mode of 
Voting 

ELECTRICITY 
A. DUTIES A N D  LIABILITIEB IN REBPECT 

THERETO 
c. Duty to Repair and Liabilities for 

Negligent Injury 

EMBEZZLEMENT 
B. INDICTMENT THEREFOR 

a. Proof and Variance 

EMINENT DOMAIN 
A. NATURE A N D  EXTENT O F  POWER 

a. Public Cse 

B. DELEGATION O F  POWER 
a. North Carolina Park Commission 

C. COMPENBATION 
a. Necessity and Sufficiency in General 

ESTOPPEL 
A. BY DEED 

a. Creation and Operation in General 

C. EQUITABLE ESTOPPEL 
a. Grounds of Equitable Estoppel 

EVIDENCE 
C. BURDEN OF PROOF 

a. General Rules 
b. Defenses 
c. Intervenors 

D. RELEVANCY, MATERIALITY A N D  COMPE- 
TENCY IN  GENERAL 

a. Res Gestae 
b. Transactions or Communicat~ons with 

Decedent or Lunatic 

I. DOCUMENTARY EVIDENCE 
a. Statutes of Other States 

a. Explaining, Modifying, or Varying 
Terms of Written Instrument 

a. Conclu~ons and Opinions of Witnesses 
in General 

b. Subjects of Expert Testimony 
c. Qualification and Competency of 

Experts 

I,. EVIDENCE AT FORMER TRIAL OR I N  OTHER 
PROCEEDINGS 

a. Admissions of Record in Former Trial 

M. CHARACTER EVIDENCE 
a. General Rules Governing Admissibility 

EXECUTION 
E. STAY, Q ~ A ~ H I S G ,  VACATING, A N D  RELIEF 

AGAINST EXECUTION 
a. Restraining Further Proceedings after 

Sale Under Void Judgment 

G.  SALE^ 
a. Manner, Conduct, and Validity of Sale 
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EXECUTORS A N D  ADMINISTRATORS 
A. APPOINTMENT, QUALIFICATION, A N D  TEN- 

U R E  

b.  Appointment Xot Subject t o  Collatersl 
Attark 

c. Conflict in Appointment of Adminis- 
trators 

U. ASSETS, APPRAISAL. A N D  INVENTORY 
a .  Assets Not Available to Creditors 

D. ALLOWANCE .4ND P.AYMENT O F  CLAIMS 
a .  Liabilities of Estate 
e. Order of Affecting Assets for Payment 

a .  Anrount of Land S ~ c e s s a r y  t o  Sell 

EXTRADITION 
A. PnorEEDINCS A N D  FORMAL R E Q U ~ ~ I T E ~  

FOR E K T R ~ D I T I O N  
a.  Warrant of the Governor of Asylum 

State 

B. GROUNDS THEREFOR A N D  DEFENSES 
a.  Charge of C r ~ n ~ e  and Fugitive from 

Ju9tice 
b. Innorrnce of Crime Charged 

FALSE P R E T E N S E  
A. ELEMENTS .4ND NATURE O F  T H E  CRIME 

b. Decrption and Damage 

FOOD 
A. I,IABILITY OF MANUFACTURER FOR INJURY 

TO CONSUMER 
a.  Deleterious and Foreign Substances 

FORCIBLE TRESPASS 
B. CRIMIKAL RESPONSIBILITY 

a .  Nature and Elements of Crime 

FRAUD 

b.  Duty  to  Read Instrument 

FRACDS, STATUTE O F  
A. PROMIRE TO ANSWER FOR DEBT nR DE-  

F A U L T  O F  ANOTHER 
a. Applicability and Defenses 

GUARANTY 
B. CONSTRUCTION A N D  OPERATION 

a .  Debts Guaranteed 

HIGHWAYS 
A. STATE HIGHWAY COMMISSIOX 

c. Injunctions Against 
d. Actions for Damages 

a. Right Side of the Road 
b. Intersections and Speed a t  Intersections 
d.  Degree of Care Required in Respect t o  

Children on Highway 

HOMESTEAD 
A. NATURE, ACQUISITION, A N D  EXTENT 

d. Property in Which Homestead May Be 
Had and Laylng Off Homestead 

f.  Rights of Homesteader 

B. TRANSFER OR ENCUXBRAXCE 
a .  Right t o  and  Requisites of Transfer 

HOMICIDE 
D.  A~JAI 'LT WITH IKTENT T O  T<ILL 

a .  Intent t o  Kill 

E.  EXCUSABLE O H  JUS-IFIABLE HOMICIDE 
a .  Self-defense 
b. Defense of Others 

G .  EVIDENCE 
a .  Weight and Sufficiency 

HOSPITALS 

B. CHARITABLE HOSPITALS 
a .  Liability t o  P a t ~ e n t s  

C. PRIVATE HOSPITALII 
a .  Liability to  Patients 
r .  Artions t o  Revoke License 

HUSBAND A N D  WIFE 
A. ABANDONMENT 

a .  Elements of Offense 
d. Judgmentsin Prosecution for Abandon- 

ment 

B. RIGHTS, DCTIES, A N D  LIABILITIES 
a.  Husband's Liab lity for Negligence of 

Wife 

b. Rights and  I,i:%bilities of Husband 
Therein 

IMPROVEMENTS 
A. RIGHT O F  TENAN:. T O  COMPENSATION 

THEREFOR 
a .  Effect of Par t i t im on Right of Tenant 

in Common 

I NDICTMEKT 
E. ISSUES, PROOF, A N D  VARIANCE 

a. Method of Raising Question of Variance 
b. Indictments under Inapplicable Stat- 

utes 

INFANTS 
A. PROPERTY A N D  CONVEYANCES 

a. Power of Court t o  Order Sale of Infants' 
Property 

c. Right to  Set Asice Conveyances 

INJUNCTIONS 
A. GROUNDS FOR INJUNCTIVE RELIEF 

a. Irreparable I n j w y  

INSURANCE 
A. CONTROL A N D  REGC LATION 

a. Insurance Comrrissioner 

E. T H E  CONTRACT IN GENERAL 
b. Construction and  Operation 
c. Reformation of Insurance Contract 

I. AVOIDANCE OF POI.ICY FOR MISREPRE- 
SENTATION OF F?AUD 

b. Matter Relating .:o Person Insured 

a .  Violation of Stipulations and covenants 
c. For Failure to  Give Sotice of Disability 
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INSURANCE-Continued 
9. E~TOPPEL WAIVER, OR AGREEMENTB 

A F F E C ~ I N G  RIGHT TO AVOID OR FOR- 
FEIT POLICY 

a. Agreements of Agent Affectin Right to 
Avoid or Forfeit Pollcy ancf~stoppel 
of Principal Thereby 

M, PROOF OF DEATH OR LOBS 
a. Presumption of Death after Beven 

Years Absence 

N. PERSONB ENTITLED TO PROCEEDS AND 
LIABILITY OF COMPANY 

a. Upon Death,of Beneficiary 
b. Under Omnlbus Clause In Accident 

Insurance 
c. Under Loss Payable Clause 

P. ACTIONS ON POLICIEB 
a. Election of Remedies 

INTOXICATING LIQUORS 
B. P o s s ~ s s ~ o ~  

a. Constructive Possession 

JUDGES 
A. RIGHTU, POWERS, A N D  DUTIES 

a. Power to  Render Judgment Outside of 
District 

JUDGMENTS 
D. JUDGMENTS BY DEFAULT 

a. Judgments by Default Final 

G. ENTRY. RECORD, A N D  DOCKETING 
a. Lein and Priority 

K. ATTACK AND SETTING ABIDE JUDGMENT 
a. Persons Who May Attack 

M. CONCLU~~VENESS O F  ADJUDICATION 
a. Matters Concluded 

JURY . . -~- 

A. COMPETENCY OF JURORS, CHALLENGES 
AND OBJECTIONS 

a. Challenges to  the Poll for Cause 

B. ~ U A L I F I C A T I ~ N  OF JURORB 
a. Alienage 

JUSTICES OF T H E  PEACE 
D. PROCEEDINGS IN CIVIL ACTIONB 

c. Rendition of Judgment 
E.  REVIEW OF PROCEEDINGS 

b. Qecordari 

LANDLORD AND TENANT 
B. LEASES IN GENERAL 

c. Conflicting Leases of Same Property 

H. RENT AND ADYANCEMENTB 
a. Liens Therefor 

LARCENY 
B. PRO~ECUTION A N D  PUNISHMENT 

a. Indictment 

LIFE ESTATES 
C. SALE OF EBTATE FOR REINVESTMENT 

h. Power of Court to Order Sale 
d. Proceeds of Sale and Reinvestment 

LIMITATION OF ACTIONS 
B. C O M P ~ T A T ~ O N  O F  PERIOD OF LIMITATION 

a. Accrual of Right of Action 

C. ACKNOWLEDGMENT, NEW PROMISE, AND 
PART PAYMENT 

a. Effect in General 

LOST OR DESTROYED INSTRUMENTS 
A. PROCEEDINGS TO RECOVER ON LOST IN- 

STRUMENTS 

a. Evidence and Proof of Instrument 

MALICIOUS PROSECUTION 
a. Termination of Prosecution 

MARRIAGE 
B. VALIDITY 

a. Marriage of Female Between Fourteen 
and Sixteen 

C. ANNULMENT 
a. Jurisdiction of Suit f,or Annulment 
b. Parties Who May Bring Suit 

MASTER AND SERVANT 
A. TEE RELATION 

d. Preventing DischargedEmployee From 
Obtaining Employment 

C. MASTER'S LIABILITY FOR I N J U R I E ~  TO 
SERVANT 

a. Nature and Extent of Liability in 
General 

b. Tools, Machinery, and Appliances, and 
Safe Place to Work 

c. Methods of Work, Rules, and Orders 
d. Warning and Instructing Servant 
f. Assumption of Risk 
g. Contributory Kegligence of Servant 

D. MASTER'S LIABILITY FOR INJURY TO 
THIRD P E R ~ O N S  

a. Work of Independent Contractor 
h. Scope of Employment 

E. FEDERAL EMPLOYER'S LIABILITY ACT 
d. Limitation of Actions Thereunder 

MORTGAGES 
C. CON~TRUCTION A N D  ~ P E R A T ~ O N  

b. Parties and Debts Secured 
c. Lien and Priority: Registration 

G. SATISFACTION A N D  CANCELLATION 
a. Form and Validity of Cancellation 
b. Rights of Subsequent Mortgagees after 

Void Cancellation 

F. TRANSFER OF MORTGAGED PROPERTY 
a. Liability of Mortgagor after Transfer 
b. Liability of Purchaser of Equity of 

Redemption 

H. FORECLOSURE BY ACTION 
j Right of Mort agee to Bid in Property 
1;. Defic~ency a n t  Personal Liahihty 
I .  Disposition of Proceeds and Surplus 

MUNICIPAL CORPORATIONS 
A. CREATION, ALTERATION, EXISTENCE, A N D  

DIBSOLUTION 
b. Territorial Extent and Annexation 

B. G O V E R ~ M E N T A L  POWERB A N D  FUNCTIONS 
a. Power of City to Maintain Schools 
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MUNICIPAL CORPORATIONS-Continued 
D. OFFICERS, AGENTR, A N D  EMPLOYEES 

d. Personal Civil Liabilitv for Official 
Acts 

e. Criminal Liability for Misfeasance, 
Nonfeasance or Malfeasance 

E.  TORTB OF MUNICIPAL CORPORATIONS 
c. Defects or Obstructions in Streets or 

Other Public Places 
d. Defects or Obstructions in Sewers, 

Drains, and Water Couxw 

F. CONT~ACTS AND FRANCHISES 
b. Assignment or Surrender 

G. PUBLIC ~MPROVEMENTS 

c. Assessments Therefor 
g. P a r h  and Recreation Grounds 

NEGLIGENCE 
A. ACTS OR OMISSIONS CONSTITUTING NEGLI- 

G E N C E  

a. In General 
B. PROXIMATE CAUSE 

b. Actionable Negligence Must Be Proxi- 
mate Cause 

c. Intervening Causes 

C. CONTRIBUTORY NEGLIGENCE 
a. Of Persons Injured in General 
c. Imputed Negl~gence 

NEW TRIAL 
13. GROUNDS - - - .- 

a. Disqualification or Misconduct of, or 
Affecting Jury 

C. MOTIONS FOR NEW TRIAL AND HEARING 
c. Hearing a t  Subsequent Term upon 

Agreement 

PARENT AND CHILD 
A. R ~ a a T s  AND LIABILITIES OF PARENT ~ - - -  

a. For Negligence of Child Driving 
Family Car 

PARTIES 
B. DEPENDANT 

a. Joinder and Persons Liable 

PARTITION 
A. ACTIONS FOR PARTITION 

a. Proceedings and Relief 
c. Sale and Confirmation 

PARTNERSHIP 
c. Evidence of Partnership 

PHYSICIANS AND SURGEONS - ~ - -  

C. RIGHTS, DUTIEU, AND LIABILITIES TO 
PATIENT 

b. Malpractice and Negligence of Phy- 
sic~ana 

PLEADINGS 
A. COMPLAINT 

c. Power of Trial Court to Allow Amend- 
ment 

C. COUNTERCLAIM 
a. Persons Entitled to  Plead Counter- 

claim 
b. Subject-matter 

a. Cause of Action 
S eaking Demurrer Cd. $h en Demurrer May Be Pleaded 

PLEADJNGS-Continued 
G. I s s u ~ s ,  PROOF, AM) VARIANCE 

a. Variance Retween Allegations and 
Proof 

PRINCIPAL AND AGENT 
C. RIGHTS AND LIAB..LITIES AS TO THIRD 

PERSONS 
a. Ratification 

PRINCIPAL AND SURETY 
B. NATURE AND EXTENT OF LIABILITY OF 

SURETY 
b. Surety BOD& for Public Improvements 
c. Bonds of Public Officers and Agents 

PROCESS 
A. NATURE, ISSUANCI:, REQUIBITES. AND 

VALIDITY 
b. Duty of Clerk t ,)  Issue 
c. Alias and Pluries Summonam, and 

Chair of Summonses 

PUBLIC OFFICERS 
C. RIGHTS, POWERS, DUTIES, AND LIABILITIES 

c. Malfeasance, Misfeasance, and Non- 
feasance 

RAILROADS 
C. R I f f ~ r o r W a ~  

a. Nature and Extent of Right-of-way 
b. Inlunctions and Restraining Ordera in 

Respect There1,o 
c. Lice- and Ti~~qpssaers 

D. OPERATION 
b. Accident8 a t  Crcwings 
c. Injuriea to  Perscns On or Near Track 

RECEIVERS 
B. APPOINTMENT 

a. Order of Appointment 

E. ALLOWANCE AND PAYMENT OF CLNME 
a. Claims for Breach of Executory Con- 

tract of Employment Against Insol- 
vent 

REFERENCE 
C. REPORT AND FINDINGS 

a. Power of Trial Court t o  A 5 m ,  Modify, 
Set +ide, Re-refer, etc. 

b. Except~ons to Report 

REFORMATION OF INSTRUMENTS 
A. GROUNDS THEREFOR 

a. In General 
b. Mistake Induced by Fraud 
c. Mutual Mistake 

REMOVAL OF CAUSES 
C. CITIZENSFIIP OR PARPIES 

b. Separable Controversy and Fraudulent 
Joinder 

REPLEVIN: CLAIM AN:] DELIVERY 
D. PLEADING AND EVIDENCE 

a. Burden of Proof 
G. LIABILITIES ON BONDIS A N D  UNDERTAKINGS 

b. Liability of Surety 
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SALES 
I.  CONDITIONAL SALES 

a. Registration and Priority 

SCHOOLS AND SCHOOL DISTRICTS 
A. C~NSOLIDATION OF SCHOOL DISTRICTS 

a. Power of County Board of Education 

SPECIFIC PERFORMANCE 
B.  CONTRACT^ ENFORCEABLE SPECIFICALLY 

a. Contracts t o  Convey Land 

STATE 
E.  CL.41~3 AGAINST THE STATE 

a. Consent to be Sued 

STATUTES 
A. ENACTMENT, REQUISITES A N D  VALIDITY 

a. Constitutional Requirements in Enact- 
ment 

TAXATION 
A. CONSTITUTIONAL REQUIREMENTS AND RE- 

STRICTIONS 
a. Right of Counties to Issue Bonds 

Without Approval of Voters 
b. Right of Cities t o  Tax for Maintenance 

of Schools 
c. Uniform Rule and Ad Valorem 
d. Power of Legislature to Classify P r o p  

erty for Taxation 
e. Power to Lend Credit of Sta te  t o  Per- 

son, Firm, or Corporat~on 

B. LIABILITY OF PERSONS AND PROPERTY 
c. License Taxes 
d. Property Exempt from Taxation 

C. LEVY A N D  AMEMMENT 
d. Mode of Assessment of Corporate 

Property, Stock or Receipts 

H. TAX DEEDS 
c. Right of Parties Upon Setting Aside 

Tax Deed 

I.  FORFEITURE^ A N D  PENALTIES 
a. Failure to List Evidences of Indebted- 

ness for Taxation 

TELEGRAPH COMPANIES 
A. LIABILITY FOR NEGLIGENCE IN TRANS- 

MITTING A N D  DELIVERING TELEGRAMS 
a. "Death Message" 
d. Measure of Damages 

TORTS 
B. LIABILITY OF JOINT TORT-FEASORS 

b. Right of Tort-Feasor to Contribution 

C. RELEASE FROM LIABILITY 
a. Joint Tort-Feasors 
b. Fraud in Procwing Release 

TRESP4SS TO TRY TITLE 
A. ACTIONS 

e. Pleading3 

TRIAL 
B. RECEPTION OF EVIDENCE 

c. Objections and Exceptions 
d. Motions to Strike out 

D. TAKING CASE OR QUESTION FROM JURY 
a. Nonsuit 

E. INSTRUCTIONS 
a. Province of Court and Jury in General 
b. Expression of Opinion by Court 
e. Request for Instructions 
f.  Objections and Exce tions 
g. Construction of fnstructions and 

General Rules upon Review 
h Form and Sufficiency of Issues 

G. VERDICT 
a Setting Aside Verdict 

H. TRIAL B Y  COURT BY AGREEMENT 
b. Findings of Fact 

USURY 
A. U s u ~ r o u s  CONTRACTS A N D  TRANSACTIONS 

a. Construction of Contract or Trans- 
action as Usurious 

VENUE 
A. KATURE O R  SUBJECT OF ACTION 
C. CHANGE O F  VENUE 

a. For Convenience of Witnesses 

WATERS AND WATER COURSES 
C. SURFACE WATERS, DAMS. AND PONDS 

a .  Mutual Rights and Duties of Proprietors 
b. Damages for Diverting or Damming 

Surface Waters 

WILLS 
C .  R E Q U ~ S I T E ~  A N D  VALIDITY 

d. Holographic Wills 
f .  Requisites and Validity of Codicils 

D. PROBATE, ESTARLI~HMENT. A N D  ANNUL- 
MENT 

a. Probate 
b. Actions to Establish or Determine 

Validity in General 
h. Evidence in Caveat Proceedings 

a. General Rules of Construction 
b. Estate and Interests Created 
c. Application of Rule in Shelley's Case - - 

and Estates Created Thereunder 
d. Vested and Contingent Estates and 

Interests 
e. After-born Children 
i. Actions to Construe Wills 

a. General Devises and Bequests 
d. Election 
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ABANDONMENT--of wife see Husband and Wife A. 

ABDUCTION. 
A Elements and Nature of Crime. 

a Adultery 
1. The  provisions of C. S., 4225, making i t  a felony for any  male perron 

to abduct or  elope with the  wife of another, has  a s  an  essential 
element adultery a f t e r  t he  elopement. S'. v. Ashe, 387. 

B Evidence of Abduction. 
a Circuntstantial Evidence 

1. In a prosecution under C. S., 4225, for  the  abduction of another's 
wife, the  necessary element of adultery may be shown by circum- 
stantial  evidence which satisfies the jury of the defendant's guilt 
beyond a reasonable doubt. AS'. v. Ashe, 387. 

d Weight and SuflciWu-g 
1. Evidence tending to show that  the  defendant charged with the  viola- 

tion of C. s., 4225, knew of the  whereabouts of the wife of another 
af ter  she had lef t  her husband, and tha t  they had dined together 
a t  a house of ill fame, and tha t  they had shut  themselves in  a room 
thereof is  competent upon the  question of the abduction and of their  
immoral relations and a circumstance to be submitted to the jury. 
S. v. Ashe, 387. 

C Trial. 
c Instructions 

1. Where the  evidence ugon the t r ia l  of one charged with violating C. S., 
4225, is  tha t  the  defendant and  the married woman met in a bad 
house, i t  is  not prejudicial or reversible error for  the  judge in  the 
statement of facts in his instructions to call i t  a "bad" house, o r  
"house of ill fame," where this was  not brought to his attention 
a t  the time. S. v. Ashe, 387. 

ACCOUNT, Action on. 
A Nature  of Mutual, Open, and Current Account 

1. An indefinite promise to pay intermittantly from time to time for 
such services a s  may be rendered by one party to another is  not 
a mutual,  open, and current account with reciprocal demands he- 
tween the  parties within the perview of C .  S., 4'21. Phillips ?>.  

Penland, 425. 

C: Pleading, Evidence, and Trial. 
a T'erification of Complaint and  Proof of Debt 
1. I n  an  action upon account by a mercantile corporation, the verifica- 

tion of the complaint containing an  itemized statement of goodi 
sold and delivered, made by the secretary of the corporation, raises 
a prima facie case under the  provisions of C. S., 1789. Wright Co. v .  
Green, 197. 



888 INDEX. 

ACKNOWLEDGMENT-of deeds see Deeds and Conveyances A f. 

ACTION-distinction between actions in tort and on contr,acts see Courts A 
a 1-Discontinuance of action by break in summonses see Process 
A +Demurrer on grounds cause of action not stated see Pleadings 
D a-Amendment to complaint constituting new cause r;ee Pleadings A c. 

ADULTERY-Evidence of, see Divorce G a ;  Abduction B a 1-as element of 
abduction see Abduction A a. 

ADVERSE POSSESSION. 
A Nature and Requisites. 

a Acquisition of Rights by Prescription i n  General 
1. Upon failure to show possession adverse to plaintiff, who holds the 

paper title, i t  will be presumed that  the defendant holds under the 
plaintiff's title. Power Co. v.  Taylor, 55. 

c Actua'l Possession 
1. Evidence of casual fishing in nonnavigable waters from time to 

time does not alone amount to such adverse p~sse~asion of the lands 
covered by the water a s  will ripen title against the one showing 
a perfect chain of paper title thereto. Power Co. v. Taglor, 55. 

2. There is no presumption of law that  a claimant to land enters into 
possession under his deed thereto, and a deed a l m e  is  insufficient 
evidence of possession under claim of twenty years adverse pos- 
session. Tilgham v. Hamock, 780. 

h Color of Title 
1. Where the probate of a deed to lands is fatally defective i t  is  not color 

of title against the grantor in a later registered deed, under 
sufficient probate, from a common grantee; bu~; where there is  
evidence that  title to  the lands had been acquired under twenty 
years adverse possessioh this question should be submitted to 
the jury. C. S., 430. McCZure v. C r m ,  657. 

C Pleading, Evidence, Trial, and Review. 
a Burden of Proof 

1. The burden is on the claimant to show adverse possession when 
relied on by him. Power Co. v. Ta?/lor, 55. 

1. Where the defendant relies upon his open, continuous, and adverse 
possession of timber lands for twenty years or more to  establish 
his title, and not upon color of title, i t  is not error for the trial 
court to admit in evidence his deed to the land from the one under 
whom he claims as  a circumstance in connection with the other 
and sufficient evidence, and when the evidence :is conflicting the 
issue is for the jury to determine. Tilgham v. Ha.ncock, 780. 

D Acquisition of Prescriptive Rights by Municipal Corpo~.ations. 
a Acquisition against Railroads 

1. An incorporated city or town may obtain title to streets located upon 
the right of way of a railroad company by long and continuous, 
open, and adverse use thereof for such purpose, and where the city 
has so used the land for a long period of time there is a presump 
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ADVERSE POSSESSION-Continued. 
tion of a n  original condemnation by the city under its charter or 
general statute, and just compensation paid therefor, and C. S., 434, 
relating to the acquisition of railroad rights of way by adverse 
possession in certain instances, has no application a s  to the rights 
of municipalities to acquire the land. I n  the Matter of Assessment 
against R. R., 756. 

AFTER-BORN CHILDREN-see Wills E e. 

AGRICULTURE. 
C Fertilizers. 

a Actions for  Purchase Price and Counterclaims in Such Actions 
1. While the certificate of the State Chemist showing a n  analysis of 

fertilizer is made prima facie evidence of the constituency of the 
fertilizer under C. S., 4695, such certificate is not admissible unless 
the samples of fertilizer a re  taken in accordance with the statute, 
but when objection to the admission of such certificate is with- 
drawn, error in its admission, if any, is cured, and Held, under 
the facts of this case, there was sufficient evidence of damage to 
crops from the use of such fertilizer to be submitted to the jury. 
Godwin 2'. Kennedy, 244. 

APPEAL ASL) ERROR (in criminal cases see Criminal Law L-Appeal from 
Corporation Commission see Corporation Commission C-Kew Trial by 
order of trial court see New Trial).  

A Nature and Grounds of Justification of Supreme Court. 
a I n  General 

1. The jurisdiction of the Supreme Court on appeal is confined to mat- 
ters of law or legal inference, properly presented, appearing in the 
record. Const., Art. IV, sec. 8. Goss v. Williams, 213. 

b Motion for  iVew Parties i a  Supreme C'ourt 
1. A motion to make new parties so as  to change the character of the 

action, when made for the first time in the Supreme Court, will be 
denied. Distributing C'o. v. Carrauxzy, 55. 

c Right to Appeal upon Ocerruling Demurrer 
1. Upon the overruling of a demurrer to the sufficiency of the complaint 

in alleging a cause of action, an appeal to the Supreme Court 
immediately lies. Goins v. Sargent, 478. 

E Record. 
a Matters to be S h o r n  by Record 

1. SuBcient facts should appear in the record to allow the Supreme 
Court to properly pass on the questions of law presented. I n  re 
Estate of Prudden, 69. 

b Matters Not Set Out in Record Deemed Without Error  
1. On appeal, the presumption of law is in favor of the correctness of 

the charge given below when it  is not contained in the record. 
Bostcell v. Tabor, 196; S. v. Gooding, 710. 
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2. Matters not set out in the record will be deemed to be without error 

on appeal. Jones v. Candler, 382. 

3. For a reversal on appeal the appellant must show error, and where 
the record is silent as  to evidence upon which the Superior Court 
judge has reversed the report of a referee the presumption is that 
there was evidence to support the finding, and his judgment thereon 
will be affirmed. Lumber Co. v,  dttdcrson, 474. 

4. Appellant must show error on appeal, and where the judge of the 
Superior Court approves the report of the referee in holding that 
the services of an employee upon u county highway were not cov- 
ered by the surety bond, this judgment will be upheld when the 
record is silent a s  to the character or necessity of the work for 
which compensation is claimed. Snelson v .  Hill ,  494. 

5. Exceptions to evidence taken before a referee, considered by the trial 
judge in ruling on the exceptions, will not be considered on appeal 
when such evidence does not appear in the record. Rcel ty  Co. v. 
Fisher, 503. 

g ConcZusivenees and E f f ec t ,  Impeaching and Co?~tradicling Record 
1. The record of the case on appeal containing discrepancies will be 

taken by the Court as  therein appearing. S. v. Lec', 714. 

h Questions Presented for  Review 
1. Where the cause of action has been exclusively tried upon one theory 

in the Superior Court, the Supreme Court on apptmal will determine 
it  upon that  theory alone. Ferris v. Hendricks,  439; BcCall  0. 

Lumber Co., 597. 

F Exceptions and Assignment of Errors. 

a Necessity Therefor  
1. In  order to sustain an appeal on the ground of the alleged failure 

of the judge to examine the evidence taken before a referee with 
a view to coming to his own conclusions before confirming the 
report, this fact must be made to appear, and esceptions thereto 
properly taken, it  being required of' the appella.~t to show error 
on appeal. Forester v. Vyne ,  477. 

2. Where no esceptive assignments of error are made in the lower 
court the alleged error will not be considered on allpeal. S. v .  
Wi lson,  534. 

b Form and Requisites-Rules of Court 
1. An exception not set out in the appellant's brief, nor citing authority 

sustaining i t  is taken as  abandoned on appeal. Orant v .  Pozcer 
Co., 617. 

c Exceptions S o t  Presented by Issues 

1. n7here the defendant does not submit iswes presenting its contention 
that  the flooding of the roads upon which plaintiff was dependent 
for access to his land was lawful because authorinred by the county 
commissioners or the to\vnship highway commissions, assignment of 
errors to the charge in this respect will not be sustained. Grant v. 
P o ~ c r  Co., 617. 
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G Briefs. 

a Rules in Regard to Copies of Briefs for Opposing Party 
1. The appellee may not successfully move in the Supreme Court to 

have the case dismissed for the failure of the appellant to furnish 
him a copy of his brief when the brief was duly filed with the 
clerk under the rule, and he could have obtained one in the time 
prescribed by applying to the clerk, who is not under duty to 
either notify him or supply him a copy except a t  his request. 
Turnage v. Dunn, 105. 

I Hearing and Rehearing. 
a Petitions to Rehew 

1. Extraneous petitions to rehear filed by laymen who a re  not parties 
have no proper place in a petition to the Supreme Court to rehear 
a case. Furlough 2;. Highway Commission, 160. 

J Review (of instructions see Trial E g). 

a Of Interlocutory Orders and Supplementary Proceedings 
1. Where a n  order for an examination of an adverse party in order to 

obtain evidence is granted in an action in which the pleadings have 
been filed, a n  appeal from such order prior to the examination is 
premature, and will be dismissed. Abbitt v. Gregory, 9 ;  Johnsm~ 
v. Mills Co., 93. 

2. Where in an action for permanent injunction a temporary restraining 
order is issued u w n  motion of plaintiff, and a t  the hearing the 
evidence of plaintiff and defendant is contradictory, and an order 
continuing the restraining order to final hearing is made without 
findings of fact by the court or a request therefor by defendant. 
i t  is presumed that the court found the facts to be a s  alleged in 
the complaint upon the supljorting evidence, a t  least prima facie, 
and the order of continuance will be affirmed. Coach C'o. zl. Grifln,  
559. 

3. The Supreme Court on appeal is not concluded by the findings of fact 
of the lower court in refusing to col~tinue a temporary injunction 
to the final hearing, but when the order appealed from is based 
on findings of fact supported by suficient evidence they will be 
deemed prima facie correct. Board of Health a. Lewis,  641. 

71 Of Discretion of Court 
1. Where the trial court, within his discretion, has ordered a 1)arty to 

give to the other an inspection and copy of certain books, papers or 
documents containing material evidence, and the order is supported 
by sufficient findings of fact, and there is no evidence of abuse of 
such discretion, the order is not reviewable on appeal, and the 
appeal will be dismissed. Abbitt c. Gregory, 9. 

2. The transfer of a cause from the court of one county to another in 
the discretion of the trial judge for the convenience of nitnesses 
and to promote justice. C. S., 470, is not reviewable 011 appeal to 
the Supreme Court. Power Co. a. Klutz.  338. 

3. A motion to set aside a verdict for excessive damages is addressed 
to the sound legal discretion of the trial judge and is not review 
able on appeal. Murphy 2'. Power Co., 481. 
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4. A motion to set aside a verdict of the jury a s  being against the 

weight of the evidence is addressed to the sound discretion of the 
trial court, and is not reviewable on appeal. Hard'son v. Jones, 712. 

c Of Findings of Fact 

1. When the findings of fact by the referee are  supported by any compe- 
tent evidence, and a re  approved by the trial judge, they are  not 
reviewable on appeal. Wade v. Lutterloh, l l t ~ ;  Crozo~ Co. c. 
Jones, 208. 

d Burden of Showing Error on Sppeal. (011 certiovari see Certiorari B b.) 

1. The burden of showing error on appeal to the Supreme Court is on 
the appellant. Corporation Commi.ssioit v. Bank, 38 ; Joltes v. 
Candler, 382. 

2. Where on appeal the Supreme Court is equally d i ~ i d e d ,  one Justice 
being absent, the appellant having failed to show error, the judg- 
ment of the lower court is affirmed. S. v. Golden, 246. 

3. The verdict of the jury, under correct instructions of the court, in 
favor of the defendant in a n  action to establish a resulting trust 
in lands, upon parol evidence, is upheld in the Supreme Court under 
the facts in this case. Martin, v. Martin, 258. 

4. The appellant from the denial of the Superior Court judge to grant 
injunctive relief must show error of the lower court, and where 
the judgment of the lower court does not show upon what state of 
facts the relief in equity was denied, and they are  not otherwise 
made to appear, the judgment below will be atfrmed in the Su- 
preme Court, especially if i t  is made to appear that the plaintiff 
is a party in another and independent action wherein he could set 
u p  the same relief a s  sought in the present action. Linebergw v. 
Cotton Mills, 506. 

5. The verdict of the jury will not be disturbed on a.3peal when there 
is sufficient evidence to support it, it1 the absence of error of law 
in the trial. Jennings v. Keel, 675. 

e Haimless Error, and Questions Xecessaq to Determi~iation of Cause 

I .  Exceptions to the instructions of the court to the jury must be to 
prejudicial error to entitle the appellant to a new trial. White c. 
.Mitchell, 89. 

2.  Where but one inference of fact can be drawn from all the evidence 
in the case, and the jury has accordingly so anrwered the issue, 
an erroneous instruction thereon is not reversitlle error. Credit 
Co. v. Teeter, 232. 

3. Where the verdict of the jury is in accordance with the admissions 
made by the parties a t  the trial, an incorrect instruction in other 
respects will not constitute reversible error. Weeks v. Adants, 512. 

4. When on appeal the decision of the Supreme Court makes the action 
of the judge in granting a restraining order immaterial, i t  becomes 
unnecessary for the court to discuss error alleged in this respect. 
Withers v. Comrs. of Harnett,  535. 
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6. Where the verdict of the jury is that  one of the plaintiffs recover 

nothing in his action, the defendant's assignmellt of error in the 
refusal of the trial court to grant a nonsuit in respwt to him need 
not be considered on appeal. Welch V. Ins. Co., 546. 

6.  Where the answer to one issue is determinative of the case on appeal 
independently of the other issues submitted, the Supreme Court 
will not ordinarily consider exceptions arising upon the trial of the 
other issues. Jenniltys u. Keel, 764. 

7. Where the jury upon sufficient evidence has answered the issues upon 
the caveat to a will sufficient to establish it  as  the last nil1 and 
testament of the testator, the answer of the judge to another issue 
a s  a matter of law that  the paper-writing and each and every 
part thereof was the last xi11 and testament of the testator if 
erroneous, will not be considered a s  material or prejudicial errur 
I n  r@ Will of Carraway, 742. 

K Determination and Disposition of Cause. 
a Remand for  Secessary Parties 
1. Where residuary legatees may take a surplus after the sale of land 

after the payment of a specific bequest, they are  necessary parties 
to the sale of the land to give the purchaser a clear fee-simple title, 
and on appeal the cause will be remanded for them to be made 
parties. ShuLl 2;. Riyby, 4. 

2.  When the parties to the litigation agree upon the facts and waive a 
jury trial, their agreement cannot affect others who have a legal 
right in the judgment to be rendered, and where the lower court has 
rendered judgment upon the agreed facts without the joinder 
of such other parties the cause will be remanded to be proceeded 
with according to law. Thomas u. Reacis, 254. 

b Remand for  Proper Judgment 
1. %here the clerk of the court has allowed certain attorney's fees out 

of the proceeds of saIe in an action for partition of lands, and on 
appeal to the Superior Court the clerk's judgment has been affirmed 
without a finding of material facts or conclusions of law by the 
judge, upon appeal to the Supreme Court the case will be re- 
manded for the material findings of fact and conclusions of law 
necessary to support the judgment, and necessary as the basis of 
review. Creecy v. Cohoon, 7. 

c Remand for  Secessary Facts 
1. Where sufficient facts do not appear in the record on appeal for the 

Supreme Court to properly pass upon the matters of law presented, 
the case will be remanded. I n  r e  Estate of Prudden, 69. 

2. Where a judgment of the lower court is rendered upon an insufficient 
or contradictory statement of facts agreed upon by the parties, the 
case will be remanded for a consistent statement of facts or for 
trial by jury. Fulenwider v. Rendleman, 251. 

d Modification and Alqirmance 
1. Where there is no error of law in the trial of the case in the lower 

court except on the separate issue of exemplary damages, which 
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are  not recoverable in the action, the answer of the jury on this 
issue will be stricken out on appeal, and the judgment of the lower 
court a s  thus modified will be affirmed. Perry v. Bottling Go., 690. 

L Proceedings in Lower Court after Remand. 
1. Where it  plainly appears from the pleadings, records and briefs on 

a former appeal to an opinion of the Supreme Ccwt  that  all mat- 
ters involved therein had been decided adversely to the appellant 
except one upon which a new trial had been ordered, the decision 
thereon is the law of the case and will not be considered again upon 
a second appeal involving them. New Bern v.  Telegraph Go., 14. 

ARBITRATION AND AWARD. 
A Right Thereto and Defenses. 

a Waiva., Ela t ion ,  or Estoppel 
1. Where the plaintiff brings action not to enforce the terms of a n  

award, but for the alleged breach of the contrazt arbitrated, he 
may not a t  the trial insist upon the terms of the  unpleaded award 
over the protest of the defendant, and there was error in the hold- 
ing of the lower court that the parties were bound thereby. Hiclcs 
v. Sykes, 255. 

ARREST O F  JUDGMENT-see Criminal Law J. 

ASSAULT 'C'PON A FEMALE. 
C: Evidence. 

a Weight and suficiency 
1. Upon the issue of whether the defendant committed an assault upon 

a female, her testimony that she was suddenly caught from behind 
by her arms by the defendant and that she freed herself by her 
violent exertions and that the defendant explained that  he wanted 
to know how her arms felt, is sufficient to take the case to the jury. 
S. v. Gooding, 710. 

ASSAULT WITH INTENT TO K I L G s e e  Homicide D. 

ASSESSMENTS-for public improvements see Municipal Corporations G c. 

ASYLUHS-Misfeasance of Officer thereof see Public Officers C c. 

ATTACHMENT-Priority between attachment and chattel mortgage see 
Chattel Mortgages B c 1 ;  priority between attachment and conditional 
sales contract see Sales I a 1, 2. 

ATTORNEY AND CLIENT. 
D Fees. 

1. Attorneys rendering services to a party litigant are entitled to a t  
least nominal compensation in their action to recover upon quantum 
meruit. Ward v. Agrillo, 95. 

AUTOMOBILES-Xegligent driving thereof see Highways B-Husband's 
liability for negligent driving of wife see Husband and Wife B a- 
Parent's liability for negligent driving of child see Parent and Child 
A a-Master's liability for furnishing servant defective tl-uck see Master 
and Servant C b 7-Injury caused by concurrent negligence of driver and 
nnotl~er is joint tort see Parties B a 1, 2. 
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BANKS AND BANKING. (Banks as  County Treasurers see Counties B a- 
Liability of banks on checks see Bills and Notes I.)  

C Functions and Dealings. 
b Representation of Bank  bv  Oflcers and Agetzts 

1. Where a president and director of a bank acts in his own interest in 
procuring from the defendant the note sued on by the bank, which 
is named payee therein, given for the accommodation of the ofiicer 
alone, the knowledge of such officer will not be imputed to the bank. 
Trus t  Co. 2;. Anagnos, 327. 

2. Where a bank is made the payee of a note, and the evidence tends 
to show that i t  was given to the bank's president for his own 
accommodation in a n  exchange of notes, there is a reasonable 
inference that the exchange of notes was made to enable the preai- 
dent to make illegal use of the funds of the bank. Ibid.  

D National Banks. 
a Ul tra  Vires  Ac t s  i n  General 

1. The effect of an ul tra  vires act of a national bank is to be determined 
by the decisions of the Federal Supreme Court, which hold that an 
u l t ra  aires act is void a s  being without the power of a corporation, 
and that ratification cannot affect the limitations of this power. 
Comrs. of Brunswick v. Bank ,  198. 

b Signing a s  Sure ty  Bonds  o f  B a n k s  Acting as  County  Treasurer 
1. The act of a national bank in signing as  surety the bond given by 

another bank acting as  county financial agent, chapter 262, Public- 
Local Laws 1925, is ul tra  vires and void. Comrs. o f  Brunszcick v. 
B a n k ,  198. 

bb Recovery of Propertu Given Under Ultra Vires  Act i n  Signing B o ~ i  
a s  Suvety  

1. The doctrine that where a corporation does an ultra vires and void 
act the party parting with money or property on the faith of the 
unlawful contract may recover it  back or be compensated therefor 
does not arise upon suit against a national bank as  surety on the 
bond of another bank acting as financial agent of a county nhere 
the consideration for becoming surety is a deposit of part of the 
county funds, f'or the reason that the national bank receives no 
money or property from the county, but the bank, the yrirlcilml 
on the bond, has a valid claim against the receiver of the national 
bank for the amount so deposited with it. Comrs. of Brunezcick v .  
Bank ,  198. 

H Stockholders, Depxitors, and Creditors. 

b Right  to Br ing  Bctiorz Against Oflcers for Trorlgful  Depletion o f  Assets 
1. The depositors and creditors of a bank in a receiver's hands may 

maintaiu an action against the ofticers of the bank to recover in 
behalf of the bank damages alleged as  resulting from their unlaw- 
fbl, wrongful and negligent conduct, and a demurrer to a coml)laint 
alleging this cause of action and not claiming damages resulting 
thereby to the individual plaintifis, with further allegations that 
the receiver had refused to bring the action, is bad and ltro1)erly 
overruled. H a m  v. S o r x o o d ,  76'3. 
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2. The right of action against the officers of a n  insolvent bank for their 

negligence or wilful misconduct a s  such omcers vests in the receiver 
of the bank duly appointed by the court, and after his refusal of 
the demand of the depositors and creditors of the bank to bring 
the action, and i t  is  brought by them for and in behalf of the bank, 
the receiver is a proper party defendant to administer the recovery, 
if any, in its proper distribution among the crdditors and stock- 
holders according to priority. Ibid. 

3. The depositors and creditors of a defunct bank in ;i receiver's hands 
may bring an action in behalf of the bank against its officers for 
their unlawful, negligent, or wilful acts, causing its insolvency 
when the receiver has refused to bring the action, and a demurrer 
by a defendant to their complaint for misjoinder of parties and 
causes of action is  bad. Ibid. 

4. The court in the exercise of its sound discretion may pass upon the 
question of ordering the receiver of a defunct bank to bring a n  
action against its officers for the wrongful depletion of assets upon 
the demand of the depositors and creditors, and in the absence of 
such order, the complaining depositors and creditors may maintain 
the action in behalf of the defunct bank, making the receiver a 
party defendant, a t  their own risk a s  to the cost of the action. 
Ibid. 

5. Where the depositors and creditors of a defunct bank in a receiver's 
hands bring action for the benefit of the bank and against its 
officers for their negligent, unlawful, or wilful acts causing its 
insolvency, and the allegation in the complaint that they had made 
demand upon the receiver to bring the action and that he had 
refused, is denied, a jurisdictional issue is raised for the finding of 
the jury a s  to  the controverted fact. Ibid. 

6.  Where the complaint iq an action brought against the omcers of a 
defunct bank alleges that the damages for their negligence occurred 
while they were such officers: Held, sufficient, and distinguishable 
from Trust Co. v. Pierce, 195 N. C., 717. Ibid. 

BILL O F  DISCOVERY (Appeal from order therefor see A.ppeal and Error 
J a 1). 

A Nature and Extent of Remedy in General. 
1. Both an examination of an adverse party and an order for an in- 

spection of writings in his possession or under his control may be 
had under our statutes. Bbbitt v .  Gregory, 9. 

B Examination of Adverse Party. 
a Right Thereto in ffenwal 

1. A party to a suit has the right to examine an adverse party before a 
judge, commissioner appointed to take depositior~s, or before the 
clerk of the court, upon giving five days notice to the adverse party, 
and it  is not necessary to obtain leave of court to make such ex- 
amination, C. S., 900, and this result is not affes3ed by the non- 
residence of the adverse party when such party has submitted to 
the jurisdiction of the court by filing pleadings. AbWt v. Gregory, 9. 
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BILL OF DISCOVERY-Continued. 
b Grounds therefor and Atbga t iow Geceasarg to  Support Order 

1. An application for a n  arder for the examination of an adverse party 
under C. S., 901, must contain positive averments, and must not 
be argumentative, and mere statements that  the examination is 
necessary and material is not sufflcient, but the statute mill not be 
construed so a s  to preclude a n  examination of an adverse party 
when the affidavit shows good faith, necessity, and materiality, and 
where it  is alleged that the necessary information cannot be had 
from any person except the adverse party because all other persons 
with such information a re  outside the jurisdiction, the application 
is sufficient, and an order based thereon will be upheld. Bell o. 
Bank, 233. 

C Inspection of Writings. 
(I Order for Inspection of Writings within Discretion of Court 

1. I t  is within the sound discretion of the trial court to order a party 
to give to the adverse party an inspection and copy of any books, 
papers and documents in his possession or under his control which 
contain evidence relating to the merits of the action or the defense 
thereto. C. S., 1823. Abbitt v. Gregory, 9. 

b Grounds therefor and Allegations Necessarg to Support Order 
1. While a "roving commission for the inspection of papers" will not be 

ordinarily allowed, an application for an order for inspection of 
writings is sumcientlp definite when i t  refers to papers under the 
exclusive control of the adverse party, which relate to the imme- 
diate issue in controversy, which could not be definitely described, 
and an order based thereon will be upheld. Bell 2;. Bank, 233. 

BILLS AND SOTES (Liability on notes secured by mortgage upon deficiency 
after foreclosure see Mortgages H k ) .  

A Requisites and Validity. 
a Consideration 

1. Where the husband and wife give their note in payment for a n  auto- 
mobile used a s  a family car, the consideration therefor is sufficient 
to support an action against her. Randolph 2;. Lewis, 51. 

1. Where there is evidence tending to show that  the president of a bank 
had received from the defendant a n  exchange of notes for the 
former's benefit, and that the defendant in the bank's action on the 
note admits its execution and delivery, i t  is prima facie evidence 
that the note was given for a consideration under the provisions 
of our statutes, C. S., 3004, 3005, and defendant must show failure 
of consideration when relied upon by him. Trust Go. v. Anagnos. 
327. 

3. In  law a valuable consideration may consist in some right, interest 
or benefit accruing to one party, or in some forbearance, detriment, 
loss, or responsibility given, suffered, or undertaken by the other. 
Zbid. 

f Duress 
1. Where a note is given by a husband and wife, and the husband pro- 

cures her execution by duress, the note is voidable only, and is 
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BILLS AND NOTES-Cwttinued: 
good in the hands of a holder in due course for value, and without 
notice of the duress. The distinct.ion between duress in the pro- 
curement of the execution and duress in the esecution pointed out 

by ADAMS, J. Randolph a. Lezcis, 51. 

B Negotiability and Transfer. 
a Transfer without Endorsement 

1. Where a note, secured by a mortgage, is esecutei to husband and 
wife they hold title as  tenants in common, and where a decree of 
partial divorce is  granted, and the husband transfers his interest 
in the notes to his mother by a registered paper-writing, and there 
is  evidence that  the paper was signed in his handwriting, and the 
wife claims that certain mcney for the support of their children 
has not been paid: Held, in an action by the mother for one-half 
the proceeds of the note, the registered paper-writing is competent 
evidence of the transfer of interest, C. S., 3030 unless otherwise 
inadmissible, and the effwt of the decree of divorce and the ques- 
tion of fraud between the assignor and assiguee are matters to be 
presented in course of procedure, and a judgment of nonsuit should 
not be granted, Dozier c. Lwru ,  1:'. 

C Rights and Liabilities on Endorsement or Transfer. 
d Bona Fide Purchasers 

1. Where a negotiable note is in the hands of a holder properly endorsed 
to him i t  is  prima facie evidence that  he is holder in due course 
without notice of any infirmity in the instrument, subject to re- 
buttal, but where there is evidence of fraud in its procurement, 
the burden is upon such holder to prove that he had acquired the 
instrument as  a bona fide purchaser in due course and without 
notice, and on conflicting evidence the fact is for the jury to 
determine. Clark a. Laurel Park Estates, 624. 

2. Where there is evidence that  a trustee in a deed of trust of lands in 
a development scheme held for the benefit of the owners of the land 
by the recitations in the deed of trust and other conveyances re- 
lating to the sales, and by the declaration of the trust officer of 
the trustee corporation, and evidence per contra that the property 
was held in trust for bondholders having money in the development 
company, and the trustee knew, or by reasonable inquiry should 
have known, of fraud practiced in the sale of the lots by the de- 
velopment company, and has in its provisions the notes secured by 
mortgage endorsed to it  by the development company, the question 
of i ts  being a holder in due course Is one for the jury. 

Held, the evidence that the holder of the negotiable instruments 
in  this case had knowledge of the fact that  the same were procured 
by fraud or had knowledge of facts which should have put him on 
reasonable inquiry which would have discovered the fraud is suffi- 
cient to be submitted to  the jury. Ibid. 

H Actions (On lost notes see Lost Instruments-Parol 'evidence affecting 
notes see Evidence J a 3, PCounterc la im in action on note see 
Pleadings C a-Of proving defense of fraud see Evidence C b 1). 
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BILLS AND NOTES-Continzied, 
a Burden of Proof 

1. Upon the admission of the execution of a note the burden is upon 
the defendant to prove payment when relied on by him. Wootelb 
v. Bell, 654. 

2. Where the execution of the note in suit is  not admitted by defendant 
the burden of proof is  on the plaintiff to show it. Hardieon v. Jo?~es, 
712. 

I Checks and Drafts. 
a Acceptance and Liability of Drawee Baxk 

1. While a bank is not liable to the payee of a check for moneys drawn 
on it  by a depositor having sufficient funds therein until acceptance 
or certification by the bank, C. S., 3171, acceptance may be evidenced 
in various ways, as  where i t  pays the check without endorsement 
to some person unauthorized by the payee to receive i t  and charges 
the amount to the deymsitor's account, and where evidence on this 
point is conflicting an issue is raised for the jury, and a judgment 
as  of nonsuit should be denied. The question of the maker's 
liability to the bank under a written instruction to pay the check 
as  if made payable to bearer is not presented by the record, and 
is not decided. Dau:son v. Ba?di, 134. 

2. A drawee bank of a check of its depositor is  not liable in damages on 
the ground that the check had been paid by it  without endorse- 
ment of tlie payee when it  appears that  the check had been paid 
and tlie proceeds applied to a debt for the payment of which it had 
been issued, and when the evidence is conflicting thereon the ques- 
tion is for the jury under proper instructions. Bell v. Bank, 233. 

b Rights and Liabilities of Drazcer, Payee, and Banks in Course of 
Collection 

1. Where a check is received bx the drawee bank from banks in course 
of collection, and the drawee bank marks it  "paid" and charges 
the amount to the account of the drawer, and sends the collecting 
banks its draft on a third bank in payment, which draft is not 
paid because of insufficient funds: Held, the check was not 
paid by the drawee bank, its giving its worthless draft and mark- 
ing the check "paid" not amounting to legal payment, and the 
debt of the drawer is not discharged thereby. Xoore v. Constrrtc- 
tion Co., 142. 

2. Where a check is drawn on a bank which was insolvent and unable 
to pav the same a t  the time the check was drawn, negligence of 
banks I;! course of collection, if any, in presenting the check for 
payment cnuld not cause damage, and is  not actionable. Ibid. 

3. A bank that receives for collection drafts from the duly authorized 
agent of another and advances the money on them, of which the 
principal receives the benefit, and the drafts are  not paid when 
presented to the drawee bank in due course for collection owing 
to its insolvency, the bank of deposit may maintain an action 
against the principal for the money so advanced, when i t  is found 
a s  a fact, by the trial court, to which no exception is taken, that 
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BILLS AKD KOTES-Continued. 
the collecting bank was the agent of the drawee and not the owner 
of the drafts, on the ground that  the principal is liable for the 
default of his agent. Bank: v. Peanut Co., 730. 

e Right of Action and Defenses 
1. Evidence by the payee, in  a n  action against him to recover upon a 

postdated check "for value received" that  it was given in payment 
for a pair of mules, and that the check was to be cashed only in  
the event that the parties agreed that the mults were to be sold 
for cash, but upon certain terms of credit if sold on credit, and 
that the latter was agreed upon, should be subn~itted to the jury, 
and a judgment rendered on the admission of the defendant that 
he executed the check is erroneous. Wingate z;. C(zu8ey. 71. 

BLOODHOUNDS see Criminal Law G o. 

BOARD O F  EDUCATION see Schools and School Districts;. 

BOARD O F  HEALTH see Cemeteries B b. 

BONA FIDE PURCHASERS see Bills and Xotes C d. 

BONDS-Municipal bonds see Taxation A a--Surety bondx for construction 
of highway see Principal and Surety B b, for public offjcers see Principal 
and Surety B c-Bonds in Claim and Delivery see Repkrin G. 

BOTTLING COMPANIES see Food. 

BOUNDARIES see Deeds and Conveyances D. 

BRIEFS see Appeal and Error G. 

BROKERS. 
E Actions for Commissions. 

1. Where the only question in an action to recover a broker's commis- 
sion is  a denial of any contract made between the parties, without 
allegations that the alleged contract was not performed by plaintiff 
in accordance with its terms, or that the plaintig was entitled to 
recover only his costs incurred in procuring the lcan, the defendant 
may not complain that  there was error in the trial court's not 
submitting to the jury these contentions. Patterson 2;. Blombet'g, 
433. 

BURGLARY AND BREAKING AND ENTERING OTHERWISE THAN 
BURGLARIOUSLY. 

C Prosecution and Punishment. 
a Recent Posessim as Eaidence of Crime 

1. Whether recent possession of stolen goods is sufficient in point of 
time to raise the presumption of guilt is ordinari1.y one of fact for 
the jury, and where the evidence tends to show that the owner 
had placed a watch and some money on a table in his room on 
retiring to  bed a certain night and that  the  next morning they were 
gone, with further evidence that  the room had been broken into 
and the articles thus taken: Held, the possession of the watch by 
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the defendant some two weeks later and his conflicting and in- 
complete statements a <  to how he obtained yossession is sufiicient 
evidence of burglarly to rnise a que.tion for the jury and resi\t 
a motion a\  of nonsuit. N. c .  Whi te ,  1. 

2. \There several defendants a re  on trial under an indictment for break- 
ing into tlie dwelling of another and for larceny therefrom, evidence 
that  the stolen goods were found some three clays after the com- 
mitting of the offense in tlie possession of them all, is sufficient 
with other facts and circumstances to take the case to the jury 
under the doctrine of "recent possession," including the unlawful 
breaking and entering into the dwelling othrrnise than burglarious 
entering. 8. c. Lambelt ,  524. 

BUS LISES. 
B Accidents and Injuries to Passengers. 

1. lJ7here a passenger on a cronded bus rides 011 tlie fender of the bus 
with the expressed or implied consent of the company, and places 
himself so as  to obstruct the line of vision of the driver, and this 
proximately causes a collision in which he is injured, his contribu- 
tory negligence will bar his recovery. Ku!/ketidall r .  Coach Liue. 
4". 

CASCELLATIOK ASL, RESCISSIOX OF ISSTRUMESTS (Cancellation of 
mortgages see Mortgages 0.) 

A Right of Action and Defenses, 
a Right to Rescissiotc i n  General 

1. In  order for the plaintiff to be entitled to the equitable relief of 
rescission of a contract for fraud he must be in a l~osition to ~ u t  
the parties in .utatu quo by restoring the beiiefits received there- 
under. Clark r .  Laurel Park Estates. 6'24. 

b Fraud 
1. When a land derelopment company has platted a large area of land 

to be sold into lots, and represents that it  has money in the bank 
to pay for street ant1 other improrements, including the erection 
of a fine hotel, and relying on these representations aud induced 
thereby one has purchased a lot of the land so situated as to he 
more largely benefited in regard to its location near the hotel, 
under written assurance from the owner that he as  a representati~e 
of the company would sell the lot a t  a profit so as  to save the 
11urchaaer harmless: Held, the failure of the company to fulfill 
these material promises is sufficient evidence of tlie fraudulent 
intent of the promisor to be submitted to the jury and to sustain 
their verdict for rescission of the contract, and the purchaser may 
recover the m o n e p  he has paid in the transaction. CIarlc v. Laurel 
Pavk Estates,  624. 

CARRIERS see Railroads, Bus Lines. 

CAVEAT see Wills D. 
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CEMETERIES. 
B Suits to Enjoin use of Cemeteries. 

a O1.0und8 Therefor: Kuisance, Public Health 
1. Upon findings of fact supported by sumcient evidence that a cemetery 

was not on the watershed of a city, and that the stream draining 
the cemetery was already unflt for domestic use, and that the 
cemetery would not contaminate the stream nor ~mllute the wells or 
springs on nearby lands, nor injure the health of the citizens of 
the city or the residents of the area drained by the stream, ant1 
that  the resolution of the county board of health in prohibitiug 
the use of the cemetery was unconstitutional and void for the 
purpose of passing upon the question: Held, the dissolving of the 
tc xnporary injunction restraining the further burial of dead bodies 
in the cemetery was not erroneous upon the hearing of a notice 
to show cause why the temporary order shoulcl not be continued 
to the final hearing. Board of Health. v.  Lewis, 641. 

2. Whether the maintenance of a cemetery is a menace to the public 
health and subject to abatement as  a nuisance depends upon the 
position and extent of the burial grounds and especially upon the 
manner in  which the burials a r e  effected, and a cemetery will not 
be regarded in law as  a nuisance per se. Ibid. 

b Findings and Orders of Board of Health 
1. The flndings of the county board of health that t h ~ ?  maintenance of a. 

cemetery upon the watershed is a nuisance to the public health 
has not the same force a s  the positive declarations of statute, and 
it  may be shown in answer to a notice to show cause why an in- 
junction should not be continued to the final hearing that the 
particular cemetery, as  maintained. was not a nuisance entitling the 
plaintiff to injunctive relief. C. S., '70%. Board of Health c. Le~rin. 
641. 

CERTIORARI. 
B Proceedings and Determination. 

b Burden of Bhowing Error  
1. Upon certiorari from the Supreme Court in habeas corpus proceed- 

ings in matters of extradition, the burden is on the party alleging 
error in the judgment of the lower court to shcw it, and when it  
does not appear of record that the petitioner had been charged with 
crime by and within the state of demand, the judgment of the 
lower court that the prisoner be discharged will be upheld. I n  re 
Veasev, 66'2. 

CHAIN STORES-Taxation of See Taxation A d 2. 

CHATTEL MORTGAGES (Conditional sales see Sales I )  
B Registration and Indesing. 

b Indexing and Crosb-Indexing 
1. Where for years a proper index of chattel mortgs.ges has been kept 

in the books wherein the instruments were regirjtered, i t  is a sub- 
tantial compliance with the requirements of C. %, 3560, 3561, that  
the board of commissioners of a county "shall cause to be made 
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('HSTTEL M O R T G A G E S - C ~ I ~ ~ ~ ) L ~ ~ ~ .  
and consolidated into one book a general index of all deeds and 
other documents in the register's office." it  appearing that the 
record of the instrument could hare  been found with an ordinary 
search such as a man of ordinar) 1)rudence 11-ould hare made. 
Tl'hitehur~t r'. Garrett, 15-1. 

2. An indexing of chattel mortgages is an essential part of their regis- 
tration. C. S., 3360. 3361; C. 8.. 3311. Ibid. 

c Lien. and Priority 

1. The claim of sin attaching creditor is sul~fvior to a lien under a 11rior 
unregistered chattel mortgage. Salaam z'. Vortgage Co., 501. 

G Transfer of Property by Mortgagor. 

n Authority to Trawsfer 

1. Where a mortgagee of an automobile permits the mortgagor, a dealer, 
to keep it on display a t  his show room for sale with others therein. 
and the mortgage sufficiently describes the property, giring the 
serial and motor numbers, and is duly registered under the pro- 
visions of C.  s., 3311, the mortgagee by his conduct does not lose 
his right of lien as  against a subsequent purchaser from the 
dealer, and the doctrine of implied authority to the dealer to sell 
the machine fret: from the mortgage lien as  agent of the mort- 
gagee does not apply under the facts of this case. TYhitehwst v. 
Garrett, 154. 

b Rights and Liabilities of Parties 

1. Where the seller of an automobile since discharged in bankruptcy 
obtains from the State a certificate of clear title for the purchaser, 
and suppresses the fact that there u a s  an existing registered chat- 
tel mortgage on the car. which the latter n a s  later forced to pay: 
Held, the seller is liable in damages to the purchaser for the fraud 
practiced upon him. Isler c. Brolcn. 6%. 

CHECKS see Bills and Sotes I.  

CHILDREN see Infants-Uegree of care required of drivers in regard to, see 
Highways B d-Duty to instill silver nitrate in eyes of newborn c-hild 
see Physicians and Surgeons C b. 

CIRCC'JISTASTIBL EYIDESCE see Crimiiial Lan G in, Abduction B a. 

CITIES see Municipal Corporations. 

CLAIM ASD DELIVERY see Replevin. 

CLERKS OF COURT-Duty to issue summonses see Process A b. 

CODICILS see Wills C f .  

COLOR O F  TITLE see Bdrerse Possession A 11. 

COMMUNICATIONS WITH DECEDENT see Evidence D b. 
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COSSOLIDATED STATUTES (For convenience in annotating statutes).  

Testator may not disturb priority of creditors of estate. Trust GO. 
v. Lentz, 398. 

Plaintiff must show cause of action instituted In one year, and 
defendant is not required to plead section. Keel0 a. J l in~ts .  343. 

161. Damages for wrongful death not, assets available to creditors. 
Hines v. Foundation C'o., 322. 

Section does not apply to services intermittently rendered. Phillips 
v. Penland, 425. 

Defective probate not color of title. Y(Cllire v. Crow, 657. 

Section does not apply to right of municipality to acquire land by 
adverse possession. I n  the Matter of Assessment a. R. R., 756. 

Discharged employee has right of action against former employer for 
preventing him from obtaining other employment. Goings 2). Xnt'yolt, 
478. 

Transfer of cause for convenience of witness, etc., is within discretion 
of trial court and not revien'able on appeal. Power Co. r .  Klrct:, 
358. 

When clerk of court must issue alias and pluries mnmonses. Seclu 
v. Mintts, 346. 

Amendment to complaint may be alloued \I hen caur;e of action is not 
substantially changed thereby. Goirry~ t.. S'arget~t, 4%. 

Judgment may be pleaded as  counterclaim in action on contract. 
12icClur.e c. Fulbright. 450. Damages caused by officer acting in 
claim and delivery is not pleadable as  counterclaim therein. God- 
uri~ a. Kennedi~, 2-44, Corporation may not plead a s  counterv1:~iu 
debt due it  by its president in action by purchaser for value from 
the president of the corlmration's note. Ii.ellotir: a. Johnstotr. 94. 

Respective of judge and jury as  to law and facts arising ul~ou the 
evidence. 111 re  Il-ill of Beryeroll, 649. Instructions as  to speed 
allowed by law a t  intersection of highways no: necessary when 
plaintiff' is not struck a t  crossing. Fisher r .  Deaton, 361. 

Upon motion as  of nonsuit all evide~tce will be considered, and if 
there is sufficient evidence offered by plaintiff or elicited from de- 
fendant's witnesses nonsuit should be denied. CI1ristophev a. Jlin- 
ing Co., 531; Ellis r .  Herald Co., 264; Goss c. TVi'liams, 413. Right 
thereto is waived if motion is not renewed a t  close of all the 
evidence. Qibbs v .  Telegraph Co., 561; Grant v. Power CO., 617. 

Where court has ordered compulsory rrference, to which no esception 
is  made, he cannot thereafter set aside order of reference and 
submit the case to the jury because of error of law of referee. 
Trust Co. c. Jenkins, 4'38. 

578. Court m a r  re-refer case. Bills a. Really Co., 2'33. 

595. Judgment by default final may not be had when amount is not defi- 
nitely stated. Byerly c, Acceptance Corporation, 256. 
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CONSOLIDATED STATUTES-Continued. 

614. Docketed judgment is lien on lands subject to homestead. Farr is  1,. 

Hendricka, 439. But not on lands not owned a t  time of docketing. 
Helsabeck v. Vasa, 603. 

661, 1531. Justice of the peace taking case under advisement must give 
notice to parties of rendition to give opportunity to appeal. Blacker 
Bullard, 696. 

671. Closed execution sale not subject to u ~ s e t  bid. Weir v. Weir, 268. 

790, 2312. Alienage is disqualification of juror. Hiuton 2;. Hinton. 341. 

531. Burden is on plaintiff in claim and delivery. Smith v.  Cook, 558. 

900. Appeal from order for examination of adverse party is premature 
and will be dismissed. john so)^ v. Jli11s Co., 93. Party has right to 
examination without order of court, and nonresidence of defendant 
not bar thereto when it  has submitted to jurisdiction by filing 
pleadings. Abbitt c. (h'egory. 9. 

901. Applicatio~i for examination of adverse party must show facts u p o ~  
which application is made. HclZ v. Bank, 233. 

970. Presumptive death not repealed by statute. Rteele c. 111s. Co.. 408 

985. Promise upon a consideration moving to the promisor does not fall 
within provisions of section. Jen~tings a. Kee7, 675. 

1041, 1042. Power of Carprat ion ('ommission to order railroads to erect 
adequate station. C'orporation Commission w. K. R., 190. 

1097. Defining jurisdiction of Corporation Commission. Jurisdiction of 
Superior Court derivative on appeal from commission. ('orpornfion 
Commission v. R. R.. 190. 

1140. \Then judgment for services rendered corporatioil Iwcomes a prior 
lien. Section docs not apply to officers of corporation. Priokity 
to purchasers under foreelosurr~ sale; purchaser has right to he 
party in suit to declare priority. Helaaberk 2;. Vclxs. 603. 

1156. Liens attempted to be given 1)referred stockholders by stock and 
charter on corporation's land w i d  as  against creditors. Ellingto~z 
c. Supply Co., 784. 

1241. When esecutor entitled to costs of avtion. lTTAite c .  .llitchcll, 89. 

1268. 1250. Cost in criminal action not a part of puuisllment. S. c. Smith, 
438. 

1274, 1255. Successful party may recover amount of \vitnesscs' tickets he 
has paid against loving party without a\signmrnt of tickets. 
NcClul'e v. Fulbright, 450. 

1290, 1291, 1297. Counties exercise powers esl~ressly or impliedly given by 
statute as  agency of State government. O'Seal c .  Wake County, 1% 

1389. Bank acting as  county treasurer under this act does so by operation 
of statute and agreement with county not a contract \\ithill the 
meaning of the ('onstitutional provisions. Fed. Const., Art. I, seca. 
10. Truut Co. z.. Edgecotnbe County. 48. 
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CONSOLIDATED STATUTES-Continued. 
SEC. 

1436, 1473, 1474. Complaint determines jurisdiction a s  to whether in justice's 
court or Superior Court. Roebuck I ) .  Short, 61. 

1654. Grandson, whose father is living, takes by purchase and not by 
descent under grandfather's will. Paele 2;. Coreu, 79. 

1658. Our State courts have jurisdiction to annul marriagge performed else- 
where. Only party to marriage may sue to annul marriage for 
irregularity in issuance of license. Sawyer v. S'lack, 698. 

1714, 1715. State Park C'ommission is agency of State and not subject to 
limitations of this section. Farborough v. Park Commission. 2 U .  

1744. Court may order sale of contingent interests in land on his own 
findings when sufflcient, l)eLaireu v. Clark, 287. 

1789. Itemized account of secretary of corl~orntion presumed prima facie 
correct. Wright  Co. 2;. Green, 197. 

1790. Mortuary tables only eridentiary as  to expectancy of life. Y ~ U I I ~  2'. 

Ivood, 435. 

1795. Widow may show that part of commingled funds were profits and uot 
uwpwr  of estate left her for life. Section does not esclude com- 
munications with living persons. Whi te  v. Xllitchell, 89. 

18'23. Court may order examination of documents had by adverse party. 
Abbitt v. Gregory, 9.  

2144, 2145. Where complaint alleges both good and bad cause of action 
demurrer thereto should be overruled. X a y e r  v. Fenner. 476. 

2306. Courts will construe usury statutes a s  to substance clf transaction and 
not its form. Pratt  2;. Mortgage Co., 194. 

2445. Foreman on construction of highway may recover for labor against 
surety on contractor's bond. 494. 

2494. Marriage of female between ages of fourteen and sisteen by procuring 
license by fraud renders marriage voidable and not void. h'ctrcwr 
v. Slack, 697. 

2508, 2507. Where married woman receives check from her parents wliich 
she delivers to her husband the presumption is lhat he holds the 
property in trust for her. Etheredge 2;. Cochran. 681. 

2591, 2343. Execution sale not subject to upset bid. TVeir 2,. Weir ,  26s. 

2591. Clerk has authority to order resale. Remedy as  to distribution of 1,ro- 
ceeds is by independent action. In re  Bauguess, 278. 

2594. Entry on book by register of deeds should correctly recite the mort- 
gage and notes submitted to be canceled. Sufficiency of notice to 
bind subsequent grantee. Mills v. Ksmp, 309. 

2598. Legal definition of intersection of highways. Ooss a. Wil l i an~s ,  213. 

2616, 2618. I t  is negligence per se to exceed legal speed limit on highn'ays. 
Gosa v. TVilliants, 213. 

2617. Evidence sufficient to be submitted to jury on issnes of negligence 
and contributory negligence in driving on highways. S t e r e m  c .  
Roatan, 314. 
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COSSOLIDATED STATUTES-Continued. 
SEC. 

2710(1). Where petition asks for assessment greater than that required a t  
law, petit:oners may not later ask reduction of assessments before 
subsequent board of commissioners on grounds alone that assess- 
ments exceeded that anticipated, and C. S., 2715, 2806 have no ap- 
plication. XcClester v. China Qroae, 301. 

The power given a city to  maintain public schools applies whether 
or not the city has adopted plan of government under C. S., 
ch. 56. Hailey v. Winston-Salem, 15. 

3005. Execution of negotiable instrument raises prima facie of con- 
sideration. Trust Co. v. Anagnos, 327. 

Evidence sufflcient to show transfer of negotiable instrument without 
endorsement. Dozier v. Leary, 12. 

Lost o r  destroyed not within purview of this section. IVooten v. 
Bell, 654. 

Bank not liable to payee of check until acceptance by it  is shown. 
Damson v. Bank, 134. 

Certificate of clerk a s  to deed is presumptively correct. Peel v. Corey, 
79. 

3293. Must appear in deed that subscribing witness to deed was under 
oath. McClure v. Crow, 658. 

Indexing chattel mortgage is vital part of registration. Whitehuvst v. 
Garrett, 154. Agreement purporting to give lien on lands of cor- 
poration to preferred stockholders void a s  to creditors unless 
registered. Ellington v. Supply Co., 784. 

3561. Substantial compliance a s  to indexing chattel mortgages. TVIzite- 
hurst v. Garrett, 154. 

Indexing part of registration of mortgage. Heaton v. Heatou, 473. 

3846(a), Vol. 3. Building highway public necessity-State Highway Com- 
mission-Injunctions. Greenvitle v. Highway Comntission, 226. 

4131. Section will be liberally construed as  to finding holographic will 
among valuable papers. I n  r e  Will of Qroce, 373. 

4144. Endorsement of note and attachment to holographic will is effective 
as  testamentary disposition. I n  re  lrill. Of Thompson, 271. 

4145, Will probated in common form is not subject to collateral attack. 
I n  r e  Will of Cooper, 418. 

4169. Share of estate of afterborn child not mentioned in father's will. 
Trust Co. v. Lentz, 398. 

4214. Use of deadly weapon does not raise presumption of intent to kill. 
S. v. Gibson, 393. 

4225. Adultery after elopement is essential element of abduction. S. v. 
Aehe, 387. 

4255. Evidence tending to show opportunity and motive insufficient to be 
submitted to jury in absence of proof that others did not commit 
the crime. S. v. Sminson, 100. 
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CONSOLIDATED STATUTES-Coxtintted. 
SEC. 

4268, 4270. Variance between proof and indictment. 8. v. ffruce, ". 
4300. Trespass is against possession and not title. 8. v. E:arp, 164. 

4331. Indictment drawn under statute superceded by lat4.r statute entitles 
prisoner to discharge. S. c. Reed, 357. 

4384. Indictment must specifically charge offense or motion in arrest of 
judgment will be allowed. 8. v. Ivderson, 771. 

4390. Member of board of education not guilty under this section for voting 
for purchase of trucks from business operated by wife and in which 
he had no pecuniary interest. S. v. Uebnam, 740 

4447, 4449, 4450. Power of court to provide for support of abandoned wife 
and children. Charge as  to  abandonment must include "wilful." 
Sentence under one section not to take effect upon compliance with 
sentence under other not objectionable a s  conditional judgment. 
8. c. Vickers, 239. 

4477, 4478. Statute does not put burden on defendant to show either malice 
or actual damages in employer's blacklisting. Gcoings c. Sargent, 
478. 

4643. Motion of nonsuit will be denied if there is sufficiei~t evidence in the 
whole case to be submitted to the jury. S. v. Earp, 164; A,  r .  
~UcLeod, 542; S. v. Lawrence, 561. Evidence he d sufficient to  be 
submitted to jury on indictment for murder. S, v .  VcLeod, 542; 
S. t.. Lawrence, 56'2 ; S. c. Caw, 129. 

4697. Analysis of ingredients of fertilizer by State chemist as  evidence. 
ffodzci)~ v. Ketznedy, 244. 

6436, 6437. Provisions of policy of Are insurance are  those of the law- 
Vacancr lwrmits-Representatioli of local agents. ffreene zr. I ~ Y .  
Co., 335. 

6460. What insurer must show to avoid liability on policy of life iusurance 
take11 out without medical examination. Holbrook 2;. Ins. Co., 332. 

7065. Findings by board of health are  not conclusive. Board of Health c. 
Lewie, 642. 

718'2 When physician not liable for use of stronger sdlution than that pre- 
scribed by statute. Covington c. Wyatt, 367. 

7979. Remedy of corporation objecting to flndings of board of assessment 
is to file exceptions with board with right of appeal to Superior 
Court, and tax assessed by board may not be paid under protest and 
recovered under this section. 3ffg. Po. v. Comrct. of Pendo.. 744. 

CONSPIRACY-In procuring subscriptions to stock see Corporations D 11 1, 2. 

CONSTITUTIOS (For convenience in annotating). 
ART. 

I ,  sec. 17. "Doe process" and "law of the land" are  identical in meauing. 
Taking of land by Park Commission under statute is constitutional, 
and only parties in interest may bring suit to enjoin taking by Park 
Commission. Yarborough, v. Park Comm%eiolt, 2E84. 
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ART. 
11, sec. 

11, sec. 

IV, Sec. 

IV, Sec. 

IV, sec. 

v ,  Sec. 

V, sec. 

VI, sec. 

T'II, sec. 

12. Act establishing Park  Commission is a public act  and does not 
fall within the provision of the Constitution in regard to notice re- 
quired before passage of private act. Yarborough c. Park Commis- 
sion, 284. 
29. Act creating Park Commission and vesting i t  with certain 
powers is not a special or private act prohibited by the Constitu- 
tion. Yarborough v. Park Ccmmission, 284. Annexing territory 
within school district by city not a prohibited local act. Hailey v. 
Wimton-Salem,  17. 

8. Jurisdiction of Supreme Court on appeal. Goss v. Williams, 
213. 
9. Withdrawal of certain powers from Insurance Commissioner by 
statute does not impair vested rights of one claiming right to re- 
cover under prior power. O'Seal v. Wake  C w n t g ,  184. 

27. Complaint determines jurisdiction of court-Justices of the 
Peace. Roebuck v. Short, 61. 

3. Includes taxation on tangible and intangible property-Trades- 
Incomes. Classification of property for taxation must be based 
upon substantial difference. T e a  Co. v. Doughton, 145. 

4. Act establishing Park Commission with certain powers of con- 
demnation is not a lending of the credit of the State to person, firm, 
or corporation, and d w s  not require approval of voters. Fwbor -  
ough v. Park Commission, 284. 

6. Implies a secret ballot, and right thereto not waived unless 
voters a re  informed of right. Election void if voter is deprived of 
right to secret ballot. Withers  v. Comn-s. o f  Harnett, 555. 

7. City's sale of land used a s  park and giving proceeds to munici- 
pal park commission does not fall  within provisions of this article. 
Hat2 u. Redd, 622. Power given municipality to maintain schools 
also gives implied power to hold necessary election. Vote of those 
in territory annexed by city not required either on question of an- 
nexation or upon bonds issued for mnnic i~a l  school purposes. 
HaiZeu v. Wi%stm-Salmt .  17. 

X, sec, 2. Docketed judgment is lien on lands subject to honiestead esemp- 
tion. Par& v. Hendricks, 439. 

X, sec, 6. Where wife delivers to  husband gifts she has received from her 
parents the presumption is  that  he holds i t  in trust for her. Ether- 
edge v. Cochram, 681. 

X, see. 8. Wife must join in alienation of homestead. E'nrris v. Hen- 
dricks, 439. 

COSSTITUTIONAL LAW. (Full Faith and Creclit of prc~eedings of other 
States see Executors and Administrators A c-Constitutional restric- 
tions on taxation see Taxation A-Contract with bank acting as  County 
Treasurer not within Obligations of Contract Clause see Counties B a- 
Right to sue State not within Obligations of Contract Clause see State 
E a-Constitutional right to secret ballot see Elections G a-Annex- 
ation of territory by city see Municipal Corporations A b.) 
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CONSTITUTIOh'AL LAW-Continued. 
I Due Process of Law-Law of the Land. 

a Sature. Scope a n d  Effect of the Federal and State  Provisions in General 
1. I n  construing the provisions of the Fifth and Fourteenth Amend- 

ments of the Federal Constitution and Article I,  section 17, of the 
State Constitution in relation to taking priva:e property for a 
public use: Held, the terms "due process of law" and "the law of 
the land" are substantially identical terms, the Fifth Amendment 
being obligatory on the Federal Government and the Fourteenth 
Amendment being a restriction upon the several States. Yar- 
borough v .  Park Comm., 284. 

2. Only those whose interests in the particular lands sought to be taken 
for the national park contemplated by chapter 48, Public Laws of 
1927, sec. 27, may sue in equity for injunctive relief on the ground 
that their lands are about to be taken contrary to the provisions 
of the Fourteenth Amendment to the Federal Constitution and of 
Article I,  section 17, of the Constitution of North Carolina. Ibid. 

b What Constitutes Due Process of Law 
1. The exercise of the power of eminent domain by the North Carolina 

National Park Commission is not contrary to the "due process" 
clause of the Federal Constitution, Fourteenth Amendment, or 
Article I, section 17, of the State Constitution, since notice and an 
opportunity to be heard is provided for those whose land is to be 
taken, and this result is not affected by the power given in the 
statute to the Superior Court to enjoin the owner of such land 
from changing the existing condition or charexter of the land 
sought to be condemned, since the person against whom such relief 
is sought is given ample opportunity for the protection of his 
right by the requirements that the clerk issue summons, publish 
notice setting forth the filing of the petition, the name of the 
petitioner and of every person named in the petition, a brief de- 
scription of the land, a statement of the relief demanded, and the 
return day of the summons, and until these provisions are  com- 
plied with no final order or judgment can be entered, and then 
only upon such terms a s  may be just. Yarborougrh v.  Park Gomm., 
284. 

2. The Fourteenth Amendment to the Federal Constitution does not con- 
trol the power of the State to determine the process by which legal 
rights may be asserted or  legal obligations enforced if the method 
of procedure gives reasonable notice and a fair opportunity to be 
heard before the issues in condemnation proceedings are decided. 
Ib id .  

CONTINGENT ESTATES see Wills E d. 

CONTRACTS (Specific performance of, see Specific Perfol-mance-Reforma- 
tion of, see Reformation of Instruments-With Counties see Counties 
C-With Bank acting as  County Treasurer see Count~es B a-Usurious 
Contracts see Usury-For sale of stock see Corpo~'ations D g-For 
services rendered see Executors and Administrators D a-To bid in 
land for amount of mortgage see Mortgages H k 3.-Executory con- 
tracts of insolvent see Receivers E a-Independent contractors see 
Master and Servant D a-Election of remedies see Election of Remedies, 
Arbitration and Award A a 1 ) .  
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CONTRACTS-Continued. 
A Requisites and Validity. 

b Parties, Proposals and Acceptance 
1. A contract to enter into a future contract must specify all of its 

material and essential terms, and leave none to be agreed upon 
a s  a result of future negotiations. Wade v.  Lutterloh, 116. 

d Considsratwn (for bills and notes see Bills and Notes A a )  
1. Where an executory contract contains several promissory covenants 

on both sides, i t  is not necessary that each promise on one side be 
supported by an obligation or promise on the other if it is a part 
of an entire contract which is supported by sufficient consideration. 
Wellington v. Tent Co., 748. 

2. Where there is a contract for the sale of certain goods a t  a stipulated 
price with the provision that if the production of the mill manu- 
facturing them should be curtailed by strikes or unavoidable cause, 
deliveries thereunder were to be made in proportion to production, 
with further agreements that delay or defect in quality in any 
delivery should not be cause for canceling any portion of the con- 
tract other than the delivery in question, and that  the contract 
should be subject to regulations by the seller of the amount of 
credit to be extended: Held, the contract is entire and supported 
by sufficient consideration, and is binding on both parties. Zbid. 

B Construction and Operation. 
a General Rules of Construction 

1. If a contract is susceptible of two constructions, one of which will 
make it  enforceable and the other unenforceable, the former con- 
struction will generally be preferred. Wellington v. Tent Go., 748. 

2. If an instrument is susceptible of two constructions, one of which 
makes i t  a n  executory contract and the other an option, the latter 
will be rejected because by the other construction mutual rights 
are  conferred. Zbid. 

d Place and Time of Performance 
1. Where the contract leaves indefinite the performance of one of the 

covenants of a party, the law implies a reasonable time under the 
surrounding facts and circumstances. Wade c. Lutterloh, 116. 

e Conditions and Covenants 
1. The rule that  covenants in a contract are  ordinarily regarded a s  con- 

current is one of interpretation and not of substantive law, and 
gives way to the intent of the parties as  gathered from the con- 
struction of the whole instrument as  to whether a condition is 
precedent, concurrent, or subsequent. Wade v.  Lutterloh, 116. 

2. Where the plaintiff alleges a contract for the division of profits to be 
derived from the sale of certain real estate provided a satisfactory 
sale was made within twelve months from the date of the con- 
tract, and alleges that  he produced purchasers for the land, but 
that  none of the offers was satisfactory to the defendant, and there 
is no allegation of fraud or arbitrary refusal to sell: Held, evi- 
dence sustaining these contentions was properly nonsuited. Zngle 
v .  Green, 381. 
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D Rescission and Abandonment. 
a Recission for Fraud 

1. Where a party enters into a contract to take over and complete the 
building of a highway, and upon setting about the completion of 
the highway discovers fraud in the procurement of the contract in 
misrepresentations a s  to the conditions of the highway, etc., he 
must rescind the contract upon the discovery of the fraud, and he 
cannot proceed under the contract and complete the highway and 
thereafter sue to rescind the contract for fraud in the procure- 
ment, and for his damages. Hawkins v. Carter, 538. 

I? Actions for Breach. (Measure of damages see Damages F b-Par01 
evidence affecting contracts see Evidence J-Customs and Usages 
see Customs and Usages.) 

a Parties 
1. When the issues in controversy raise the question as  to whether the 

plaintiff sold certain goods to the defendant or to his son, the son 
is a t  least a proper party to the action, and shoul'l be made a party 
defendant before the trial of the action. Hinnant v. Boyette, 44. 

b Necessity of Performance, Tender or Readiness to Perfomn 

1. A party to a contract to enforce it  must prove p2rformance of his 
antecedent obligations arising thereunder or some legal excuse for 
nonperformance, and if the stipulations are  concurrent, his readi- 
ness and ability to perform them. Wade v. Lulterloh, 116. 

CORPORATIONS (Banking corporations see Banks and Banking-Taxation 
of corporations see Taxation C d-Persons entitled to maintain counter- 
claim on corporation's notes see Pleadings C a ) .  

D Stock. 
b Rights and Priorities of Preferred Stockholders 

1. Our statute, C. S., 11Q6, and the amendments thereto, fixes the 
authority of a corporation formed thereunder to  issue its pre- 
ferred stock and the priorities thereof a re  always subject to the 
rights of creditors, and an attempt of the corporation to give the 
preferred stockholders a lien upon its realty in  the nature of a 
mortgage or deed of trust under the provisions of its charter 
granted to i t  under the general law, the lien sc attempted is in- 
operative as  to the statutory prior right given the creditors of the 
corporation. Ellington v. Supply Go., 784. 

g Contracts for Sale of Stock 
1. A purchaser of capital stock of a corporation upon the condition 

that he would take a certain proportionate amount of a fixed total, 
the seller the same number of shares, and thnt a disinterested 
third person would take the remaining two shares, the corporation 
thus to consist of the three persons, the transaction to be closed a t  
a fixed date, the purchaser to give in payment his notes secured 
by a mortgage on his real estate upon terms to be agreed upon: 
Held, the seller in making demand upon him to take the shares 
must do so according to the terms of the agreement, within the 
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COI:I'OR,~TIOSS-C'wttirr rctd. 
time specified, and when he has not done so, he may not recover 
damages for the failure of the lturchaser to lurchase the stock. 
Wade c. Lutterloh, 116. 

1~ dctiotrs for Fraud it1 Procrcrijry Srcbstriptiojts fo Stock 
1. The fraudulent misrepresentations of an agent of a corporation ill 

the sale of stock therein are not coml~etent evidence against the 
otticers aiitl directors, suet1 individually, when the representations 
were not made in their presence nor afterwards ratified by them, 
in the absence of a n  issue of cons1)iracy to thus defraud the plaiutiff. 
Edrcurds 2;. E'itru~rcc Cu., -16". 

2. 111 all action agniilst the ofticers and directors of a corl~oration to 
recover damages for having been induced to subscribe to shares 
of stock in the corporation by fraudulent rel~resentntions of others 
acting as  sales agents of the corporation. which were not made 
in the presence of the defendants nor afterwards ratified by them, 
and there is evidence of a conspiracy to thus defraud, it  is revrrsi- 
ble error for the trial judge to refuse to submit the issue as to the 
ctrnsyiracy to the jury for their determination. Ibid. 

G Corporate Powers and Liabilities. 
f Liability to Enz-ployees fvr Sercices 

1. The provisions of C .  S., 1140, that mortgages of :I corlx)r;ltion will not 
exempt the mortgaged property from executiou for the satisfactiou 
of any judgment obtained in the courts of the State against such 
corporation for labor and clerical services performed, etc., creates 
a priority in favor of those performing labor or rendering clerical 
services only from the time a judgment has been entered by a court 
of competent jurisdiction ascertaining the amount and declaring 
the priority, and when so established it  relates back and becomes 
prior to that  of general creditors of the corporation under a prior 
registered judgment. Helmbeck c. yass, 603. 

2. C. S., 1140, is for the lrrotection of employers of a corporation and 
not to its officers, the latter being deemed to be in position to know 
its financial condition when continuing to perform their duties. 
I b i d .  

3. Where corl~orate property has been mortgaged and the mortgage fore- 
closed, and an execution is sought on this property by those claim- 
ing a priority under the provisions of C. S., 1140, for services and 
clerical work performed as  employees of the corporation, and in a 
suit to restrain this execution it  is denied that  they were em- 
ployees within the intent of the statute, but performed their duties 
a s  officers thereof: Held,  reversible error for the trial judge to 
hold that they would be entitled to execution if they were officers 
of the corporation. Ibid. 

4. A notice a t  a foreclosure sale of the property of a corporation under 
a mortgage that the employees of the corporation claim a priority 
under the provisions of C. S., 1140, does not affect the title con- 
veyed to the purchaser a t  the sale, but the claimants after obtain- 
ing judgment against the corporation may maintain the superiority 
of their claims to those of the purchaser, but the purchaser is 
entitled to be heard, and may bring suit to restrain the execution. 
Ibid. 

58-196 
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CORPOIiATIOS COM3IISSION. 

4 Jurisdiction and Powers. 

a I n  General 

1. Where a State commission is created with jurisdiction over railroad 
companies operating within the State, the statute will be construed 
liberally to effectuate its purposes and to advance the remedy 
contemplated by the General Assembly. Corporrztion Commissio~c 
v. R. R., 190. 

b I n  Regard to Railroads 

1. Under the provisions of C. S., 1041, 1042, the Corporation Commission 
of this State has the power to require railroad ctompanies subject 
to its jurisdiction, which have constructed or ml~intained a union 
passenger station in a city or town of the State, to construct or 
equip a new union passenger station in such city or town upon 
its finding that  the present station is inadequate. Corporation 
Commission w. R. R., 190. 

B Actions and Proceedings before Commission. 

a Parties 

1. Where three railroad companies use a union station in a city in con- 
nection with the operation of their railroads, two a s  owners, and 
the other a s  lessee of a fourth road, it  is not jurisdictional before 
the Corporation Commission or the Superior Court on appeal that 
in the proceedings before the Corporation Comniission to compel 
them to build and maintain an adequate station, that  the lessor 
railroad be a party, but i t  is not error for the trial judge to order 
that the lessor road be made a party and the cause proceeded with 
therein. Corporation Commission t9. R. R., 190. 

C Appeals from Orders of Commission. 

a Parties Who Uay Appeal 

1. The jurisdiction of the Corporation Commission is original, to be 
exercised either upon its own motion or upon petition of interested 
parties, and only parties whose property rights may be affected 
have the right to appeal to the Superior Court, C. S., 1097, and the 
jurisdiction of that  court is derivative. Corporc:tion Commission 
u. R. R., 190. 

2. The appeal of those who are not parties to the proceedings before 
the Corporation Commission should be dismissed in the Superior 
Court for want of jurisdiction. Ibid. 

b Jurisdiction of Superior Co?tr.t on dppeal from Commission 

1. On appeal from an order of the Corporation Comniission to compel 
railroad companies to submit plans for a new union depot on ac- 
count of the inadequacy of the existing one, the Superior Court has 
jurisdiction to try and determine both issues of law and issues 
of fact arising upon exceptions taken by the app2llant during the 
hearing before the Commission, and the trial as to the facts a t  
issue is  &e noco. Covporatio?& Commissio~z c. R. R. 190. 
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A Persons Entitled. 
rc Esccuior,~ 

1. T h e r e  the action involves the qur\tion as to the recovery of a pnr- 
tion of the estate of a deceased person, and judgment is rendered 
in faror of the esecutnr, the plaintiff, he is entitled to a jndgment 
for vostc. ('. S.. 1241. 1rlrit~ z'. M i f c h c l l .  S9. 

1. The party to an action sunimc~nin:: witnesses to testify in his behalf 
is liable for their witness fees which luay be recovered in im action 
atgainst him. ant1 when it alblwars of rrcord w t r y  of the judymont 
Iry the clerk of the Superior Court that these fees have bcwi taxed 
against the party recovering the judgment, and paid by him, he 
is entitled to recover them against the losing party to the action 
without showing that the witnesses had transferred or assigned 
their tickets to him. C. S., 1274, 1275. .lfcClrcr'c. r.  F ~ t l h r i y h t .  450. 

COUNSEL see Attornex and Client. 

COUNTIES (Right to issue bonds see Taxation A a-Board of Education see 
Schools and School Districts A a ) .  

A Governmental Powers and Functions. 
a Gowe?-mntal  Powers in General 

1. A county is a body politic and corporate to exercise as  an agent for 
the State only such powers a s  are  prescribed by statute and those 
which are  necessarily implied therefrom by law, essential to the 
exercise of the powers specifically conferred. C. S.. 1290, 1291, 
1297. O'NeaZ v. Wake County, 184. 

B Officers, Agents and Employees. 
a Banks Acting as  County Treaswer (Sational hanks as  surety on bond 

see Banks and Ranking D b) 
1. Where the office of county treasurer has been abolished and a bank 

or trust company has been appointed under the provisions of C .  S., 
1389, to perform the duties of treasurer, and receive as  compensa- 
tion the profits of the moneys deposited by the county arising in 
the course of the bank's business as  such, the arrangement so made 
is not a contract between the county authorities and the bank con- 
templated by the provision of the Constitution prohibiting the im- 
pairment of the obligations of a contract, but the obligations arise 
by statutory provisions relating to public matters within legislative 
control, and the contention of the bank is untenable that the county 
may not a t  a later date, under authority of statute, require i t  to 
give bonds for the protection of the public funds, or to pay interest 
on the daily average balance. Public Laws 1927, ch. 146, sec. 19. 
Trust Go. u. Edgecombe County, 48. 

C Contracts with Counties. 
a Manner of Making Contract 

1. I t  is essential that a county to esercise the powers to contract must 
act through its county commissioners as  a body convened in legal 
session, regularly adjourned or special, and, as  a rule. authorized 
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C( )I'STIE:S-Corrtir~ctcd. 
meetings a re  prerequisite to corporate action, nhic3h should be based 
upon deliberate conference and intelligent cliscu3sion of l)l'ol~)sed 
measures. O'Seal r .  Il'uke County, 1% 

2. The commissioners of a county are without au tho~i ty ,  constitutioual 
or statutory, to enter into a joint meeting with 01 her State govern- 
mental agencies functioning as  entirely separatt, departments re- 
spectively of the county and the State, and therein make a binding 
corporate contract by the adol>tion of a joint verbal agreement 
to pledge the faith and credit of the county for its part in the 
payment for the employment of a lerson to render service in  the 
capacity of a detective to determine and procure evidence against 
those vrlio have committed a criminal offense. Ibid. 

b Duratiotc of Contructs of Etnplo~ment 
1. Where the period of employment under an alleged valid contract of 

the county is left indefinite, the presumption is that the time 
thereof is to be reasonable, and a perioa of six years, extending 
beyond the time for which the members have been elected to their 
office, is held to be unreasonable, and not within the contemplation 
of the county commissioners who are alleged to have made the 
contract in behalf of the county as  its corporate obligation. O'Neal 
v .  W a k e  Corintg, 184. 

COURTS (Jurisdiction of Supreme Court see Appeal and Error A-Decisions 
of Wderal Courts as  to National Banks see Banks rind Banking D a 
1-Justices of the Peace see Justices of the Peace). 

A Superior Courts. 
a Jurisdiction (Jurisdiction of suit to annul marriage see Marriage C a- 

on appeal from Corporation Commission see Corporation Commission 
c b )  

1. To determine whether an action is brought in tort or on contract 
the complaint alone will be considered, and where the complaint 
alleges the wrongful and unlawful demand of one hundred dollars 
by the defendant of the plaintiff's wife, a s  money due to the 
defendant under a mistake in the payment of a check, and alleges 
that the money was paid the defendant by plaintiff's wife upon 
insistelit demand, the complaint alleges an action in tort, and a 
demurrer to the jurisdiction of the Superior Court should not be 
sustained. Const., Art. IV, sec. 5; C. S., 1436, 1473, 1474. Roebuck 
v .  Short, 61. 

CRIMINAL LAW (Criminal liability of municipal offlcers s1.e Municipal Cor- 
porations D e-of Public offlcers see Public Omcers. Particular crimes 
see particular titles of crimes). 

B Capacity to Commit and Responsibility for Crime. 
a Mentality as  Affected b~ Intoxicatiny Liquotx a r ~ d  Disease 

1. A person who from long continued use of alcoholic drinks and the 
long course of a disease affecting his h i n d  is incapable of knowing 
the nature of his act in  committing a murder 01. whether i t  was 
wrongful o r  not, as  distinguished from the immediate effects of 
drink, will not be held in law guilty of the cr minal offense of 
murder charged in the bill of indictment. S. v. Lee, 714. 
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CRIMIKAL LAW-C'o)ititt ired. 
C Parties to Offenses. 

a Priwipals 
1. Where upon the trial for larceny from a cl\~elling there is evidence 

tending to show that tlie several defendants indicted therefor were 
actually or constructively a t  the place of the crime either aiding, 
abetting, assisting. or advising its cornmidon, or were present for 
such purpo'e, it is sufficient to be bubmitted to the jury as to the 
guilt of each of them as principals in tlie crime. N. o. Lamber t .  524 

G Evidence (of particular crime5 see particular titles of crimes). 
d Materiality altd Cmnpetencll ilt Cfetteral 

1. Where evidence of the defendant's commitment for lunacy is relevant 
upon a trial for a homicide, and lie has admitted he was com- 
mitted for lunacy to a State institution, the rule that the State i,i 
bound by tlle defendant's replies to quebtioris as to collateral mat- 
ters is not violated when withi11 the scope of hi3 admissions. 
S .  v. Covriher. 397. 

I/ Flight u s  Ecide~ice of Gutlt 
1. Flight of the accused after a homicide has been committed ih 

competent with other relevant evidence aq a circumstance to shon 
guilt, subject to the explanation of the defendant, and lie may give 
his testimony that he hat1 been informed that the relatires of the 
deceased, of dangerous character, had threatened his life, and that 
he had been advised by hi3 father to flee. $9. t'. -11~11,  361. 

2. When the defendant 011 trial for a homicide has been escluded from 
testifying to facts in esplanation of his flight after the olYense had 
been committed, and it  is made to appear on appeal that such 
evidence was material to his clefenre, a new trial will be ordered. 
Zbid. 

3. The credibility of the testimony of the defendant on trial for homi- 
cide in esplanation of his flight thereafter, is for tlie jur j .  Zbul. 

h Attempted Nztrc'ide as  Evide)cte of Oitilt 
1. Evidence of an attempt by the defendant to commit suicide ~vhile 011 

trial for murder is competent, taken in connection with other 
circumstances, to be considered by the jury npon the question of 
defendant's guilt. 8. tl. Lato'euce, 56". 

i Expert Testinlo?t2/ 
1. In  on action for homicide wherein the issue is dependent upon 

whether the deceased committed suicide or the defendants killed 
him, medical expert testimony that the deceased could not have 
killed himself with the gun is incompetent. the conclusion being in 
effect an answer to the only issue submitted to tlle jury, and being 
within the knowledge of an ordinary man, and one that the jury 
should have reached themselves in answering the issue submitted 
as to the defendant's guilt or innocence of the offense. 8'. 2;. Caw, 
129. 

j Testtmony of Convicts. Accomplices and Codefe~~dartts 
1. While it  is n rule of Ianr that the evidence of a witness who is con- 

fined upon the roads for a criminal offense should be received with 
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certain caution, the failure of the judge to so charge the jury will 
not be held for error in the absence of a request for instructions by 
the appellant to that etfect. h'. r .  Shezc, 386. 

m Weigkt aml suflciency 

1. In  order for the State to convict a defendant of a criminal olTense it  
must show guilt beyond a reasonable doubt, and the sufficiency of 
the evidence in law to take the case to the jury does not depend 
upon the doctrine of chances, and a trial for t i e  destruction of 
certain pages of a book in the office of the register of deeds, C. S., 
4255, wherein the defendant's interest in so doing has been shown, 
i t  is required of the State to show that the offeme was committed 
on the day the defendant had an opportunity to commit the offense, 
and a margin of several weeks, in which the o8'ense might have 
been committed, during which time the books were open to the 
public generally, is insuflicient evidence to be subn~itted to the jury, 
and defendant's motion as  of nonsuit should have k e n  allowed. 
C. S., 464.7. S. v. SZC.'~?IYO?I, 100. 

2. A defendant may not be convicted as  an accomplice or fellow con- 
spirator of another in committing a homicide, uron that 
does not amount to  more than a hpeculation or vonjecture. S. 2;. 

Caw, 129. 

3. A motion for judgment as  of nonsuit ulwn the evidence should be 
granted when the evidence is purely conjectural t ~ s  to the identity 
of the defendants tried for a violation of the prohibition statute. 
S. v. Tuttle, 385. 

I L  Circumstantial E2;idenc.e 

1. Circumstantial evidence, when of a sufficiently p r o l ~ t i v e  force, will 
take the case to the jury. S. c. Lambert, 524. 

2. Circumstantial evidence is a recognized and accepted instrumentality 
in the ascertainment of truth upon the trial of a criminal offense. 
S.  V. McLeod, 542. 

3. Circumstantial evidence sufficient for conviction shoald be clear, con- 
vincing and conclusive, showing facts, relations, connections and 
combinations between the circumstances that  are  natural, clear, 
reasonable and satisfactory, excluding all reasonat~le doubt of guilt 
and every reasonable conclusion of innocence. S. v. Lau;rence, 562. 

o Bloodhunds 

1. The action of bloodhounds may be receired in  evi~lence only when 
i t  is properly shown that they a r e  of pure blood, Ihat they possess 
the powers of acute scent and discrimination between scents, that 
they have been accustomed and trained to pursue the human track ; 
that  they have been found by experience to be reliable in pursuit, 
and that in the particular case'they followed the trail of the guilty 
party in such way as to afford substantial assurance, or permit a 
reasonable inference of identification, and where I his last element 
is lacking the admission of evidence of their actions over defend- 
ant's objection is reversible error warranting a new trial. S. 2;. 

McLeod, 542. 
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CRIMISAL LAW-Co)ttimred. 
p Evidence of Identity 

1. Testimony that a person who looked like the defendant was seen 
in the vicinity of the crime is competent and admissible to estah- 
lish the identity of the defendant when taken in connection with 
other evidence of guilt. 8. r .  Lalrretice, 562. 

I Trial (of particular crimes we  particular titles of crimes). 

j Yon8utt 
1. Where evidence is conflicting in a criminal caw and nhere. con- 

sidering the evidence in the light most falorable to the State, the 
jury might find the deferidant guilty, a motion as  of nonsuit is 
~ roper ly  denied. C. S., 16-13. 8. c. C'ar~, 129. 

2. A motion a s  of  ions suit in a criminal case a t  the close of tlie  state'^ 
evidence, renewed after all the evidence has been introduced, does 
not confine its sufficiency to the time of the first motion, and nil1 
be denied if there is sufficient evidence in the State's behalf view- 
ing all the evidence in its entirety. C .  s., 4643. 6. c. Earp, 164: 
S .  v. La~c.re)ice. 66'2. 

3. Upon motion to dismiss under C. S., 46-13, it is required that the 
court ascertain merely whether there is any sufficient evidence to 
sustain the allegations of the indictment and not whether it  11r 
true nor whether the jury should lwlieve it. S. c. UcLeod, X 2 .  
8. a. Lam-ewe, 562. 

4. Where the defendant's motiou as  of nonsuit is not rerie\wxl a t  the 
close of his evidence, he waives his right to object to the sufficiency 
of the evidence. S. v. Hargett, 692. 

k Verdict 
1. I t  is the duty of the trial judge to see that the verdict of the jury is 

correctly received by the court. and \\here in a criminal action the 
jury has come back into court with their verdict and upon the 
announcement of a certai~i verdict by the foreman several of the 
jurors have contradicted it  as  the one agreed upon, it is correct 
for the court, before finally accel~ting it and before it is recorded, 
to have the jury again retire, and upon their reaching a different 
verdict to accept it and have it  recorclecl a s  the verdict in the case. 
S. c. Hargeft, 692. 

2. Where in a rriminal action tlie judge has properly accepted as  final a 
verdict of the jury returned after a retirement for a second time, 
the defendant may not acquiesce in this course and then object to a 
judgment under the later and more severe verdict, and his motion 
in arrest of judgment on that ground will be denied. Ibid. 

J Motion in Arrest of Judgment (see. also, Public officers C c 1, criminal 
law I k 2 ) .  

a ,Yature and e o u n d s  it1 Qel~eral 

1. A motion to arrest a judgment in a criminal action will be allowed 
only where some fatal error or defect appears on the face of the 
record, and not where the motion is based upon a variance between 
the indictment and proof, or want of evidence to support the 
verdict. 8. v .  McKnight, 5 9 :  S. c. Grace, 280. 
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K Judgments (for abandonmelit see Husband and Wife A d ) .  
a Conditional or  -4lternati.t'~ J u d g m e ~ ~ t s  

1. Where the husband has been convicted of wilfully abandoning his 
wife and minor children (C. S., 44-47) ; and, secondly, of wilfully 
failing to support them (C. S., 4450), an order suspending judg- 
ment upon the second count, to take effect, however, upon the de- 
fendant's failure to comply with thr  order for support under the 
first one, is not objectionable as  bring co~~dit ional  or alternative. 
S .  u. Vickera, 230. 

b Suspended Judgments 
1. Where the defendant has been convicted of slandering a virtuous wo- 

man and judgment has been suspended upon n?rtain conditions, 
before the suspended judgment can be put into ~?xecution for the 
failure of defendant to perform the conditions thereof he must 
be given an opportunity to be heard, and on (3ppeal the judge 
should find the facts upon which he acted in putting the judgment 
into effect. AS. c. Smith,  435. 

c Costs 
1. The taxing the cost in a criminal action is not a part of the punish- 

ment for the offense committed, and is regulated by statute. C. S., 
1268, 1270. S. t'. Smith, 438. 

L Appeal and Error ill Criminal Cases. 
a Prosecution o f  Appeals u~zder  Rules o f  Court 

1. An appeal in fomna pauperis by a defendant convicted of a capital 
felony will be docketed and dismissed on motion of the Bttorney- 
General when not prosecuted a s  required by the rules of Court 
regulating appeals, after an examination of the record for errors 
appearing on its face. R. c. S e w o m e ,  16. 

1. Where the record does not disclose that a verdict has been rendered 
on an offense charged or how the case was concgtituted in court, 
the action will be dismissed in the Supreme Court on appeal. S. v. 
Beaaley, 797. 

1. Where material evidence admitted on the trial of a homicide should 
have been excluded, a new trial will be granted in the Supreme 
Court on appeal. S. 2;. Carr,  129. 

2. Upon appeal the immateriality of error must clearly appear upon the 
face of the record for the Supreme Court to find i t  harmless. S. u. 
McLeod, 542. 

CUSTOMS AND USAGES. 
A Establishment and Proof of Customs. 

a Ecidence 
1. An observed custom prevaling a t  the time of the clale and delivery 

of goods may be shown by par01 , a s  a n  unwritten part of a con- 
tract the law does not require to be in writing, when not contra- 
dictory of the written part. C r o ~ n  Co. v. Jones, 208. 
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DAMAGES (Motion to set aside verdict for excessive damages see Appeal 
and Error J b 3 ) .  

E Punitive Damages. 

a Grounds Therefor 

1. Where there is  no evidence that the injury caused the plaintiff by a 
deleterious substance in a bottled drink was caused maliciously or  
by wanton negligence or  in a spirit of mischief or criminal in- 
difference to civil obligations, punitire damages may not be rr-  
covered by him. Perry c. Bottling Co.. 690. 

c Evidence of Financial Wor th  of Defeudant 

1. Where punitive damages a re  not recoverable upon the pleadings, 
evidence a s  to the tinancial worth of the defendant is incompetent. 
Edzcaa& r. Fismwe Co., 462. 

P Measure of Damages (for negligence in delivery of telegram see Tele- 
graph Companies A d-for diverting surface waters see Waters and 
Water Courses C. b ) .  

a Injuries to the Person 

1. Permanent damages recoverable for the negligent act of another is 
the preseut net value of the difference between what the l~laintiff 
would hare earned and what he is able to earn in his present con- 
dition, taking into consideration his expectancy of life by the 
mortuary table, affected by evidence of his health, etc., immediately 
preceding the injury. O'Brien c. Parks Crumer Co.. 359. 

b Breach of  Contract 

1. Where the seller contracts to deliver lumber for an indefinite time 
a t  a certain price a t  the place of delivery, upon the purchaser's 
breach of his contract to receive aud pay for it, the seller may 
recover the difference b e t ~ e e n  the contract price and the fair 
market value of the lumber a t  the place of delirerx, taking the 
fair market value a t  the time of the breach and not a t  the date 
the future deliveries would hare been made, and an instruction 
that he could recover the difference between the market price and 
the value of the lumber undelivered, without deducting the cost 
of delivery, is erroneous. V d ' a l l  c. Lrtmber Co., 598. 

DEADLY WEAPON see Homicide D a 1. 

DEATH (Death by negligent act aiitl liability therefor see Segligence, Rail- 
roads, Master and Servant).  

A Evidence and Proof of Death. 

a Presumption of Death after S e t m  Years Bbse?~ce 

1. Sufficient evidence of presumptive death under the common law 
takes the question of the death to the jury in rebuttal of the pre- 
sumption that the person is yet alive. Steele c. Ins. Co. ,  405. 

2. The doctrine of the common law as  to presumptive death is not 
repealed or affected by statute, and obtains in our courts. C. S., 
970. Zbid. 
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DEATH-Colitin ued. 
H Action for Wrongful Death. 

n Limitation of Time for Bringing Act io ,~ ,  Summomes a , td  Discontiwancc 
1. The requirement that a suit to recover damages for a wrongful death 

shall be brought within one year is a condition annexed to the 
right of action and it  must be shown by the plaintiff that he has 
cwmplied therewith, C. S., 160, and it  is not necessary for the 
defendant to plead it  as  a statute of limitations Seelp  2;. 3limes. 
345. 

2. Where there is a break in the continuity in the issuance of alias and 
pluries summorises in a civil action to recover damages for a wrong- 
ful death there is a discontinuance, and service of a summons 
thereafter commences a new action, and if issued more than one 
year after the wrongful death the action will be dismissed. D i d .  

3. The requirements that the plaintid must bring his action for wrong- 
ful death within one year and issue alias and pluries summonses 
nhen the original has not been served as  the statutes direct, ap- 
plies where the defendant is a nonresident. Zbid. 

c Dmnagee, Expectancy of Life, Mortualp~ Tables.  (D,images in action 
for wrongful death not available to creditors see Esecutors and 
A4dministrators B a , )  

1. The statutory mortuary tables is but evidentiary and not conclusire 
evidence of the expectancy of life a t  the Tar ous ages stated. 
C. S., 1790. Young v. Wood, 435. 

DECEDENT-Communication with, see Evidence D b. 

DEEDS AND COSVETANCES (Estoppel by deed see Estoppel A-Deeds to 
right of way see Railroads C a-Cancellation of deeds see Cancellation 
of Instruments-Tax deeds see Tasation H c) .  

A Requisites and Validity. 
j Aclcnowledgment and Probate 

1. Where a deed in the chain of title of the plaintiff bears the certifi- 
cate of the clerk of the court of the county of its registration that 
the instrument has been properly p r o ~ e d  as  appears from the fore- 
going seals and certificates, the presumption is against the de- 
fendant's contention to the contrary, and the validity of the deed 
will be upheld nhen it  has been duly acknowledge,l before a notary 
public in due form, but not attested by his notarial seal, C. S., 
3179, 3297, and, Held, no prejudicial error when the parties plain- 
tiffs to the action a re  grantors and grantees in the deed. Peel t-. 
c o r w ,  79. 

2. In  order to a valid probate of a deed to lands before a justice of the 
peace by an attesting witness, the witness must be sworn and his 
evidence taken by the probate officer a s  his judicial or quasi- 
judicial act. McClure v.  Crow, 657. 

3. Where the probate of a deed is fatally defective on its face a s  to the 
examination under oath of a subscribing witness, i t  is not open to 
proof a s  against the rights of an innocent subsequent purchaser 
that  in fact the witness was examined by the prot~ate officer, under 
oath, so as  to show that  in fact the witness was examined as  the 
statute requires. Zbid. 
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DEEDS ASD COSVETAXCES-C'O~~~~~I~~~~~. 
B Recording and Registration. 

a Registration as  Sotice 
1. In order for a registered deed to give constructive notice to creditors 

or purchasers for value, the probate must not be defective upon its 
face as  to a material requirement, and where the probate is taken 
upon the esamination of an attesting witness it  must actually or 
constructively appear upon the face of the probate that the certifi- 
cate was made upon evidence taken of the subscribing witness 
under oath, and if not so appearing the registration of the deed is 
insufficient to give the statutory notice. C. S., 3309, 3293. JfcChre 
v. Crox, 657. 

C Construction and Operation. 
a General Rules of Co~s t~ .~ tc t ion  

1. A deed must be construed a s  a whole so a s  to effectuate the intent 
of the parties as  expressed in the whole instrument, and to this 
end apparent repugnancies will be reconciled, when possible by a 
fair and reasonable interpretation, and words may be transposed. 
Lee c. Barefoot, 107. 

c Estates an& Interests Created 
1. Where in the premises of a deed land is conveyed to B. and his heir3, 

and later "it being the intention of the grantor to convey to B. and 
his wife, C., an estate during their natural lives or the life of the 
survivor, to their use and benefit without punishment," with re- 
mainder over to their children, and in the habendum "to have and 
to hold . . . to B., his heirs and assigns to their only use and 
behoof forever" shows the intention of the parties to convey to 
B. and wife a life estate, and this intention will be given effect 
by a fair and reasonable construction, and the apparent repug- 
nancy can be reconciled by construing the deed as  conveying to B. 
for the use of himself and wife a life estate by entireties, the use 
being executed, with remainder over to the children in fee. Lee r .  
Barefoot, 10'7. 

2.  Where a party is given a life estate by deed, "then the said land or 
any part thereof is  intended to belong in fee simple to the children" 
does not give the holder of the life estate the right of alienation. 
Ibid. 

3. Under a deed of lands to a mother and children, after the reservation 
of a life estate in the grantor, the grantees take as  tenants in 
common in remainder as  of the time of the execution of the deed. 
and the children born of the mother during the continuance of the 
life estate or thereafter are excluded. In  this case there was no 
child in  ventre sa  mere a t  the date of the deed. Cunni?tgham v. 
Worthington, 778. 

f Conditions and Covenants 
1. Under the provisions of a deed to lands to a son from his parents, 

reserving a life estate in the grantors, that  a certain amount of 
money be paid to the grantors' other children in six months after 
the grantors' death: Held, the grantee in  accepting the deed is  
bound by its provisions and covenants. Peel 2;. Peel, 782. 
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1. Under a restriction in a deed that only one residence should be 
erected in land development, the erection of an apartment-house 
will not be enjoined when i t  is inequitable to clc  so owing to the 
growth of the city around the locus itc quo and the erection of 
stores and other business buildings surrounding it. Stroupe c. 
Truesdell, 303. 

2. A restrictive coveiiant in a deed that only residences or dwelling- 
houses shall be erected in a scheme for develo~ing a large area 
of lands, subdivided into lots, including the lot in question, does 
not esclude apartment-houses from 1,eiiig erected tliereon. Ntt'orcpc 
2,. Jfederwach, 306. 

D Boundaries. 
a Courses und Descriptions 

1. Where parol evidence is necessary to identify lands described in a 
deed, descriptive words should be construed to effectuate the intent 
of the parties, and where there is a discrepancy between the 
course and more certain descriptions, the latter will prevail. Lee 
.t.. Barefoot, 107. 

2. What lines constitute the boundaries of land described in a deed is a 
question of law for the judge; where the lines are is a question 
of fact for the jury under correct instructions based on competent 
evidence. Zbid. 

b Establishment by General Reputation 
1. Where the location of some of the lines and boundaries of lands is 

sought to be established by reputation, the declarations must hare 
their origin a t  a time comparatively remote, ante litem n~otam, 
and should attach themselves to  some monument of boundary or 
natural object, or be fortified by eridence of occupation and ac- 
cluiescence tending to give the land some fised and definite location, 
and the declarant must also have been clisintercsted a t  the time 
of making the declarations and dead a t  the time they are  offered 
in evidence. Peltz z. Burgess, 395. 

E Pleading and Evidence. 
a Purol Evidence Sffectitzg Deeds 

1. Where title to land depends u l ~ n  the sufficiency of the description, 
the deed will be upheld if possible, and unless the description is so 
vague and contradictory that  it  cannot be told what thing in 
particular is meant, parol evidence is admissible to identify the 
land, and a finding of fact, ill nil action for pi~rtition, that the 
deed in the instant case is not void for uncertaii~ty of description 
is upheld under the facts of this case. Lee a. Barefoot, 107. 

F Timber Deeds. 
b Reuewal of Right to Cut Timber 

1. Where the evidence is conflicting as  to whether the price for an 
extension of time for the cutting and remoring t,mber from lands 
under the provisions of a timber deed has been tendered and issue 
is raised for the determination of the jury, a motion as  of nonsuit 
thereon will be denied. Carroll v. Batson, 168. 
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c Riyhta of Pavties Cnder Xortycrye crt~rl Forctloaure of Lut~d oil Which 
Right to Cut is Gra~ited 

1. Where a grantor of lauds resene. the light to timber theleon for a 
lleliotl of five yeara with the right of rcilewal thereof a t  exyiratioll 
ulmn l~njment  of R .tipulated amount, and thrn sells the timber 
reserved according to this agreement, and the grantee of the lands 
mortgages the same, and the mortgage is foreclosed: Held, the 
purchaser a t  the forwlosure sale acquires title to the land, and 
to the timber thereon subject to the timber deed, and when no 
tender of the .til~ulated amount for reiiexal i4 macle before the 
rxliiration of the five years he ma5 enjoin further cutting of timber 
by the giantee in the timber deed. Cat roll v .  bat sol^ 168. 

DEFAULT-Juclgment by, see Judgments D a. 

DESCEST ASD DISTRIBUTIOS (Statutes governing where deceased resi- 
tleut of anotlier state see Evidence I a ) .  

-4 Sature and Course in General 

c& Co~istructiou as to Whether Estate is Taken b y  Dcscct~t or bu Purchase 

1. A graililson of the devivor of lands does not take lands by descent 
from him when his father is living a t  the time of his grandfather's 
death, even though he takes the same lands and interest under the 
devise that he would have taken under the descent had his father 
not been living, and he acquires a new estate by purchase, descend- 
able to his heirc a t  Inn- under the canons of descent. C. S.. 163 ,  
Rules 4, 5,  6. Peel v. Corey, 79. 

B Persons Entitled and Their Respective Shares. (After-born children see 
Wills E e-Upon death of beneficiary see Insurance S a . )  

(1 Eciderice a ~ r d  Proof of Relationship to Deceased 

1. Upon the issue as  to whether the plaintiff was the half sister of the 
intestate and therefore entitled to a distributive share of the 
estate, testimony of one, in a position to kiion-, that the deceased 
and the father of the plaintitt' amrmed and regarded themselves to 
be father ancl son. is competent evidence upon the issue. Hutcard c.  
Faison, 206. 

C Rights and Liabilities of Heirs and Distributees. 

a Debts of Intestate and Encun~bl'attces o n  Property 

1. After the death of a deceased intestate mortgagor, his heirs a t  lam 
take his lands only when there is a sufficiency of his estate to pay 
his debts, and where the mortgage has been foreclosed in accord- 
ance with the power of sale contained in the instrument and a 
deed made to the purchaser, the heirs a t  law, to be entitled to 
have the deed set aside for irregularity of sale, must show a 
sufficiency of assets to pay creditors in order for them to recover 
the land, and an issue aptly tendered to establish the necessary 
facts under the evidence, when refused by the court, entitles the 
grantee in the deed to a new trial. Jessup v. Sixon, 33. 

DISCOVERY see Bill of Discovery. 
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DISCRETION O F  COURT-Review of, see Appeal and Error .T b-to order 
inspection of writing see Bill of Discovery C a. 

DIVORCE (Annulment of marriage see Marriage C ) .  
B Grounds. 

a Addtery and Eoidence of d d u l t e r ~  

1. In  an action against the wife for absolute divorce, evidence that she 
was given to profanity and evidence by a court record that  her 
sister was arrested for disorderly conduct is irrelevant and in- 
competent upon the issue of adultery. Hill v. Hill, 47'3. 

DUE PROCESS O F  LAW see Constitutional Law I. 

DURESS-in esecution of Rills and Sotes see Bills and Sotes A f. 

EDUCATION see Schools and School Districts. 

EJECTMENT-Adverse Possession as  defense see Adverse Possessioli - 
Estoppel by deed see Estoppel 8. 

ELECTION see Wills F b. 

ELECTION O F  REhIEDIICS. 

A When Election hlay or Must Be Made. (See, also, Insurance 1' a .  
Arbitration and Award A a 1.) 
1. A party may not elect his remedy and sue upon a contract and there- 

after bring an action to rescind the contract for fraud in tile 
procurement. Hatckins v. Carter, 63% 

2. A purchaser of a lot in a scheme for the development of a large tract 
of land is put to his election to rescind the contract for fraud 
within a reasonable length of time after the discovery of fraud, or 
to affirm it  by accepting its benefits and by making payment on 
the purchase price and paying interest when it  becomes due, but 
it is not alone a sufficient affirmance of the contract under circum- 
stances wherein it  will appear that this was done without h o w l -  
edge, actual or constructive, of the fraud practiced upon him. 
Clark v. Laurel Park Estates, 6% 

ELECTIONS. 
G Conduct of Elections. 

a Ballots, Ballot Boxes, attd Node of T*oti)tg 
1. The provisions of Article TI ,  section 6, of the State Constitution that 

all elections by the people shall be by ballot and all elections by the 
General Assembly shall be oica voct? implies tha~:  in elections by 
the people the ballot shall be a secret one. Withers v. Comrs. of 
Halwett, 535. 

2. By providing a ballot bos for an election, with two separate slots in 
which the ballots are  to be deposited, each plainly marked so a s  
to indicate whether for or against the measure, in the presence of 
those favoring or opposing the measure, the secrwy of the ballot 
is not maintained in accordance with the mandate of our State 
Constitution, Art., VI, see. 6, though the box itself has no partition 
to separate the ballots which are  commingled for the count. Ibid.  
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E L E C T I O S S - C o n t i w e d .  
3. The privacy of voting a t  an election of the peol?le is a persolla1 

l~rivilege given to each voter. Ibid. 

4. A voter a t  an election does not waive his constitutional right to a 
secret ballot, Const., S r t .  V I ,  sec. 6, by not protesting, unless he 
has been made aware of his rights under the facts a i ~ d  rircum- 
stances of the balloting. I b i d .  

5. I t  is not necessary to show undue influence or intimidation for the 
courts to declare an election void when the voters have been de- 
lwived of their right to a secret ballot. Art. V I .  sec. ti. Ib id .  

ELECTRICITY. 

-4 Duties and Liabilities in Respect Thereto. 

c.  Dutu t o  R e p a i r  a ~ t d  L iab i l i t i e s  for  Scg l igen t  I ~ t j r c r ~  

1. The doctrine of res  ipsa  loquitur applies when the evidence discloses 
that the plaintiff's intestate, a thirteen-year-old boy, was killed by 
a deadly voltage of electricity from a wire fence, with further 
evidence that the wire fence was charged by an induced current 
caused by a heavily charged transmission mire coming in close 
ljrosimity thereto. JIurphy  2;. Polcer Co., 484. 

2. Evidence tending to show that the plaintiff's intestate, a lad thirteen 
years of age, and being where he had a right to be, was killed by a 
high voltage of electricity from the defendant's transmission wire, 
that the defendant had been notitied in  time to cut off the current, 
which under the circumstances could have been done in a very short 
time. and the injury, subsequently occurring, could have been thus 
avoided, is sufficient to take the case to the jury upon the action- 
able negligence of the defendant in causing the death, and under 
the facts of this case, contributory negligence does not arise. I b i d .  

3. Where there is evidence tending to show that the plaintiff's intestate 
was killed by catching hold of a wire fence to which a high voltage 
of electricity has been transmitted by induction from a heavily 
charged wire of the defendant negligently coming in close proximity 
with it, that the intestate was badly burned on his hands and body 
with other evidence of burning along the fence: H e l d ,  not prejudi- 
cial error to defendant for plaintiff's witness to testify that as  
defendant's employees were finishing making the place safe he told 
them in resgonse to their inquiry that if they had heard i t  "popping 
and cracking" they mould hare thought it had burned much, there 
being other evidence to that effect. I b i d .  

EMBEZZLEMENT. 

B Indictment Therefor. 

a Proof and Variance 

1. The crime of embezzlement rests upon statute alone, and conviction 
thereof under an indictment drawn under C. S., 4268, when the 
evidence tends only to show a violation of C. S., 4270, is erroneous 
upon the ground that the proof is a t  variance with the offense 
charged in the bill. S. ti. Grace ,  280. 
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EMINENT DOMAIN (Due process see Constitutional Law I ,  Personal civil 
liability of road oBcials see Municipal Corporations D d 1). 

A Nature and Extent of Power. 
a PubCic Use 

1. The provisions of our statute for the acquisition of lands for a 
national park affects the interest of the people of the State, and 
though local a s  to location, is for a public use in contemplation 
of its acquisition by the State for the purpose outlined in the act. 
Const., Art. 11, sec. 29. Farborough ti. Park Commission, 234. 

2. The terms "public use" applied to the taking of private lands under 
condemnation is one for the ultimate determinalion of the courts 
in particular instances, and where so rstablishe~l that the use is 
public, the expediency or necessity for establishing the use is e r -  
elusively for the Legislature, subject to the restraint that just 
compensation shall be made. Ibid. 

B Delegation of Power. 
a North Carolina Xational Parb Comntisuiort. (See, also, Constitutional 

Law D c 1.) 

1. The North Carolina Sational Park Commission is an agency of the 
State created by statute, rested with the power oil eminent domain, 
and not subject to the limitations l~rovided in 2. S., 1714, 1715. 
Yarborough v .  Park Commiuuion, 284. 

2. The act creating the Sational Park Commission makes the commib- 
for the State to acquire lands for the estab- 

nal park. and to vest the title i n  the State, 
a statute cannot confer on the Federal Gov- 
condemnation is not affected by the further 
ute that the State may cede the lands so 
a1 Government in considera'ion of the public 

interest of the people of the State in the establishment of the 
national park. Ibid. 

C Compensation. 

a Xecessity and Suflciency in General 
1. The act incorporating the Sort11 Carolina Sational Park Commission 

in effect provides that  the lands of private owners taken for its 
purpose shall not be acquired until a n  adequate sum is available 
for payment for the lands taken, and a restraining order will not 
issue upon the assumption that the landowners cannot be ultimately 
paid under this and other provisions of the nc!:. Yarborozcgh e. 
Park Commissiov~, 284. 

EMPLOYER ASD EMPLOYEE see Master and Servant. 

EQUITY-Equitable estoppel see Estoppel C-Specific Performance see Speci- 
fic Performance-Injunctions see Injunctions-Bill of Eliscorery see Bill 
of Discovery-Sale of Infants property see Infants A 11. 

ESTATES-Life estates see Life Estates-Estates created by wills see m'ills 
E d, E b, by deeds see Deeds and Conveyances C c-Acquired by descent 
and distribution see Descent and Distribution. 
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ESTOPPEL (By judgment see Judgments Y). 
A By Deed (Purchaser of equity of redemption estopped to deny validity 

of mortgage assumed by him see Mortgages F b 2 ) .  
a Creation and Operation i n  General 

1. Where the defendant's title is derived by mesne conveyances under a 
grant he is estopped to deny the validity of the plaintiff's title 
under the same grant on the ground that  i t  lacked a seal. Po?cet' 
Co. 2;. Taylor,  65. 

C Equitable Estoppel (See, also, Wills F d-Agency by estoppel see 
Principal and Agent C a ) .  

b W o u n d s  of Estoppel 
1. Where an incorporated city or town has for a long period of time 

occupied a part of a railroad right of way as  a city street, and the 
railroad company has previous notice that  the municipality would 
put permanent improvements upon the street and assess the abut- 
ting owners thereon, the railroad company may not wait until after 
the improvements are  made and then successfully resist the gay- 
ment of . the assessment against the property on the ground that the 
municipality was not the owner of the street, the doctrine of equit- 
able estoppel applying. I n  the Matter of Assessment Against R.  K.. 
756. 

EYIDEXCE (Objections and exceptioli to introduction of evidence see Trial 
B-Evidence in criminal cases see Criminal Law G, of adultery see 
D i ~ o r c e  B a, Abduction B-Recent possession as  evidence of Burglary see 
Burglary C a---of partnership see Partnership A c--of adverse possession 
see Adverse Possession C b-of transfer of note see Bills and Notes 
B a 1-of knowledge of fraud before transfer see Bills and Notes C d- 
of Customs and Usages see Customs and Usages-of negligence of rail- 
roads see Railroads D b, of master see Master and Servant C, of power 
companies see Electricity A, in obstructing streets see Municipal Corpora- 
tions E c, in use of highway see Highways B---of relationship of heir to 
deceased see Descent and Distribution B a-in action on check see Bills 
and Sotes I a-of forgery in signature to will see Wills D 11 1-Verifi- 
cation of complaint as  evidence in proving account see Account, Action 
on C a-Bill of discovery see Bill of Discovery-in action for injuries 
from foreign substances in bottled drink see Food A a 2-of financial 
worth of defendant on issue of punitive da~nages see Damages E c ) .  

C' Burden of Proof (in action on Note see Bills and Notes H a-in claim 
and delivery sce Replevin D a-of assumption of risks see hlaster and 
Serrnnt C: f 4-of lost instrument see I.ost Instruments A a ) .  

CL General Rzclcs 
1. The correct rule of law as  to the burden of proof is a matter of 

substantial right to the party \rho has been prejudiced thereby. 
Vandifo~d c. Collins, 237. 

1. In  an action to recover upon a note secured by a title retainiug con- 
tract of sale, where the defense is that the amount was raised after 
execution and delivery, the burden is on the defendant to show this 
by the greater weight of the evidence, and a charge is erroneous 
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EVIDESCE-Continued. 
t l i i~ t  he must 1)rove his defense by clear,  strong and convincing 
proof, or  find the issue f o r  the l~laintiff', a s  1)lariilg on defendant a 
greater b u r d w  than the  law requires of him. Ibid. 

1. The  invervener in nn wtioil  bwomes tlie actor tltt?rein mid has  tlir 
burden of establisl~ing his rights s r t  ul) by him. J l r R i ~ r ~ r r y  c .  
Sutphin,  319. 

I )  Relevnncy, Materinlity anti C'ompc~trncy ill G t~nr ra l  (~)liotogri~l>a 8s w i -  
denc3e see Master arid Servant ( '  1) I T ) .  

a Reu &ufe 

1. The  cleclar:ttiul~s of a par ty  immediutely ilftt'r ;ul :~c,citlent artJ nc~t ad-  
missible in evidence a s  u yur t  of the rc,x gc8sta' ~ l l ? r l  i t  x l y r a r s  tha t  
the declaration was a narration of past occurrence ratht,r  than thc 
fac ts  talking through-the party.  Batchelor c. 12. If., %, 

b Tra~r.aactio~ts or ('o))?~n~ttrtircctio~ts With Drrrtieut 01. Lriucctir 

1. A transaction or  commu~~itmtioil  with i~ clrcmscrl ~rerson ~~ro l l i l~ i t e t l  
by C. S.. 1795, does not include those with a living l~erson iu t t~ r t~s t td  
in the result of the action, lVhite c. J l i t che l l .  S!). 

2. Where a nitlow is entitled during her widowhood to tlie 11rotits (111 the 
land devised I??. her decei~red h u s I . ~ a ~ ~ d ,  but not to his niunrys 
cwumingled therewith iu :I delwsit in a I)ank, nntl has  (lied devising 
.the totnl amount of the  deposit :  Held, testimony :IS to her recei l~t  
of the money from the crops is  couiprtent, riot falling within the 
~)rovis io~is  of C. S., 1795, i ~ n d  does not nfl'ect the title to o th r r  
money o\rnetl by her husbwntl : ~ t  his death and g i ~ e u  to her for life 
by his will. Ibid. 

I Documentary I.:ridelice. 

a Sta tutes  of O t h t r  Sfafea 

1. Where tlie United States govcri~nietlt has  l ~ i ~ i d  into i t  court  of this 
Sta te  the proceetls from a policy of W i ~ r  Iiisk Insurance on tlw l i f r  
of tlecensrd so l t l i t~ ,  ant1 fro111 the  rrcorcl i t  is inferable that  tl1c1 
deceast>d soltlier was n rrsident of n1iot1ic.r Stnttl : ~ t  the, timt, of his 
death, but not s t i ~ t t ~ l  with sufticit~nt c,ertninty. the case will Iw 
remanded, a s  the law of the S t a t r  in which he tlixl tlomicile(l will 
control the  question of tlesctwt ant1 tlistri1)ution inrolretl iu tlir 
case, of which s ta tu te  tlie courts here will not titke juclicial noticci, 
and i t  i s  required tha t  the s ta tu te  I)(. l)ro[)erly I)ro\.tlii. if alq~licnl)lc. 
112 1-c Es ta t e  of I'rrtdor. 61). 

J Par01 or ICstrinsic I . : \- i t lci~~ Att'cctiiig \Yritings (Af'ecting deed WP 

Deeds and Conveyances E: a ) .  
a Explninitrg, Jfodif~ilzg,  o r  T7crr!/i1rg l ' e r ~ ~ l . ~  of Il-t.iftr,rr i ' t txtt~rrt t~o~t 

1. Where a letter ordering gootls ,qwcities tlir iurml)cr nntl kind or  thr. 
articles, aucl is ncc++llttd I)y tht. se l l t~ i . '~  Itttctr, i t  m;ry 11r rho\vt~ 115. 
the  purcliaser ill the seller's action to recorc3r tlit: coiltri~ct price. 
t ha t  the order was I m e d  ul)oli a l~revious rerl);tl csontract that  the 
goods were  to be paid for otlly its :ind w l ~ t ~ n  ortlrwd. ;is ;1n un- 
writ ten arid uncontradictory 1)nrt of' t 1 1 ~  ontire :ontract. ( ' I w I I . ~ ~  
Po. v. JO?ZPS, 208. 
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2. I n  this action to  recover profits prevented by the  alleged breach of 
contract  hy a county fo r  the  construction of a public h ighway:  
Held, t h e  writ ten contract  was  sufficiently ambiguous to admit of 
parol evidence not contradictory thereof, and tha t  plaintiff \\:i,s 

estopped by accel~ting final payment thereunder. Htcyhcs d I Z a ! t  
2'. Mitchell County, 3-13. 

3. Where a writ ten contract i \  sued on, it may Iw sho\\n in Clefenst, 11) 
parol in contradiction thereof t ha t  the  writ ing was  to he effectire 
only upon certain contingencitsh \\-hich had not happened, or to shon 
a different method of ~ a y m e t l t ,  o r   here a modification has  been 
made a f t e r  the execution of the  writing, providing the  mat ters  
resting in ~ a r o l  a r e  not required by Ian. to  be in writing. Koebrcck 
v. car so^. 672. 

4. Where notes in wr ies  :ire to mature  a t  d ieerent  slwcified dates,  full) 
s ta t ing  the  amoulits of each and the  interest  to be paid t h e r e o ~ ~ .  
a c o ~ ~ t r ~ n l ) o r a ~ ~ e o ~ ~ ~  oral  ;~greenient tha t  u ~ m n  the  I~ayment  ot n carr- 
ta in  bonus the  note* \\-ere to  run  for t he  lifetime of  the  maker 
is  in contradiction of t h r  notrh :IS nr i t ten .  and may not It(. sc.t u l ~  
a s  a defense to a n  itctio~l on tho notes. I b i d .  

I( Exper t  Testimony. 
n Concluuions and  Opi?tions of Il'it)rcsuts in Cr'etterul 

1. I n  this case Held. tlritlence of one speaking f rom his own kuo\rlrdgt. 
and e s ~ ~ e r i e n c e  tha t  "fore-poling" the  work on a n  "air  course" 
woultl h a r e  l~revented  thtt injury to the plaintiff's intestate, was  rot 
objectior~ablc a s  a nones1)el.t o l~iu ion upon the facts of this case, or 
:IS testifying u l m  thv issue a s  within t h r  t ~ s c l n s i r r  11rorinc.r of the 
jury to decide. Strf'ct  1..  C'ocil C'o.. 178. 

1. W11rw a witness has  testified a s  ;in esl)ert ,  a general cbsc.el~tion to his 
testimo11)- will not be uljheltl IIIHIII the ground tha t  the  court has  
not ruletl ullon tht, question of his qualification a.s an  eslwrt .  when 
his has  ]lot I I ~ Y ~ I I  rrclut~sttvl to do so l ~ y  thc~ o l j j t ~ t i n g  11:trry. A'. 1.. 

C'orrihrr. 397. 

1. I n  a n  :~c.tion agaiust  tht. wife for  absolute tlirtrrc.r, t t ~ s t i m o ~ ~ y  (111 

d i r t ~ t  examination tha t  s l ~ r  \\.as guilty of l ~ r o f a ~ ~ i t y  is i~~comlwtout  
a s  character eridenc' a s  11ei11g erit1t'nc.e of s ~ w i f i c  ~niscontluct. :111d 
not :IS to hcr general reput:itiolr. H i l l  1;. Rill. 472. 
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EXAMINATION O F  ADVERSE PARTY see Bill of Discovery B. 

EXECUTION. 
E Stay, Quashing, Vacating, and Relief hgaiiist Execution. 

a Restraining Further Proceedi?zys A f t e r  Sale Under Void Judgment 
1. I n  an action to declare a sale of land under execution of judgment 

void, the remedy of restrililiiug further proceedir.gs under the sale 
is by motion in the original cause, and il separate action for a 
restraining order is unnecessary. Weir c .  Forclo., 270. 

G Execution Sales. 
a Xanner, Conduct, and Validity of Sale 

1. The sheriff a t  the sale under esecuticru of a judgnient must conduct 
the sale in a prudent aud just manner so as to walize a fair price 
for the property thus sold, or the sale will be roitlable upoil motion 
in the cause made by a party whose rights are thereby aff'ected. 
Weir v. Weir, 269. 

2. The mere fact that the property sold a t  an esecutio~i sale was o~ 
masse, or that the price it  brought was inadequate, will iiot sutfice 
in equity to set the sale aside in the absence c' f  allegations ailtl 
proof of elements of fraud, unfairness, oppressiou, or undue ad- 
vantage on the part of the sheriff or purchaser a t  the sale. I b i d .  

3. Where property is sold under execution of a judgment, gross iuade- 
quacy of price may be considered in equity with other eridence of 
fraud or unfairness in the sale, though standing aloue it  is in- 
suficient for the interference of the courts. Ibitl. 

4. An execution sale, when closed, is not subjwt to an upset bid, (I. S., 
2591, 3243 not being applicable thereto. C. S., 65:L. I b i d .  

EXECUTORS AND AD3IINISTRATORS (Right to recover costs we ('osts 
A a-Right to bring action to construe will see Wills I3 i 1). 

A Appointment, Qualification, and Tenure. 
b Appoirttrnent Not Subject to Collateral Attack 

1. The appointment of a n  administrator by a court of comgeteiit juris- 
diction, where the death of the intestate is adrlitted, and frtiud 
is not alleged, is  not subject to collateral attack, but the validity 
of the appointment can be questioned only by 21 direct proceedi~ig. 
Hines v. Boundation Co., 322. 

c Conflict in Bppointmeut of Adminixfrator b~ Uiflerc1~t Coco~ts,  Riyhts 
and Priorities 

1. Where, in an action to recover for wrongful death, jt appears that au 
administrator has been appointed under the laws of South Carolina 
after full notice to all  of the distributees and heirs a t  law of the 
deceased, and that  the administrator so appointed has madc ;I 

compromise arid settlement, and thereafter upon allegation that the 
deceased was a resident of this State, an administrator hacl Iweli 
appointed here: Held, under the full faith and credit clause of the 
Federal Constitution, Art. IV, sec. 1, the coulprolnise effected by the 
administrator duly appointed under the laws of South Caroliiii~ 
will operate as  an estoppel in an action brought here by the ad- 
ministrator appointed in Xorth Carolina, in the ;~bseilce of allega- 
tions of fraud, unfairness or injustice. I l incn v. Fouudntiori Co.. 
322. 
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~ - -  

b:SE:('TTORS A S U  AD,\II~ISTHATOKS-C'O~~~~III~~~. 
2. Upon the  question of whether a n  administrator has  been first all- 

pointed in the jurisdiction of ou r  court  or  in tha t  of another Sta te  
i s  determined by the  t ime of the  application of letters testamentary,  
whetlier first i n  this Sta te  or i n  the other State.  Ibid. 

B Assets, Appraisal, and Inventory. 
u Assets S o t  Scailuble t o  Creditors 

1. Damages for  a wrongful death a r e  not assets of the rs ta tc  avai la l~le  
to creditors, and a r e  t o  be disposed of according to the  canons of 
descent and distribution. ('. S., 160. 161.  Iliitek 1.. F'orci~tlutio~r 
Co., 322. 

U .4llo\vance and I ' i i~mei~ t  of Claims (Limitation of action for servictls 
rendered see Limitation of Actions ( '  a 1 ) .  

a Liabilities of E.?tnte 
1 .  A testator may not so disl~ose of his rs ta te  iis to avoid tht! payment 

of his debts in i~ccordance \\-it11 the l~r ior i t ics  tixrd I)$ statutt,. 
C. S., 93. T ~ I L Y ~  C'O. c. Let~tz ,  398. 

2 .  Where the 1)laintiE declares upon all express contr;rct \vitll def'entl- 
ant ' s  intestate she is  not precluded f rom recovery urror~ qucci~ttotr, 
nteruit for services rendered three years ktefore intestate's death 
when the  evidence supports the  claim and there is  no reli~tionshil) 
brtween the decedent and the plaintiff to raise the  1)rrsuml)tion tliat 
the services were gratuitously rendered. E'dtcardn r .  Vnt f l~pws ,  3!). 

3. I n  order to a valid contract i t  is  rrquirrcl by liiiv that  the ~ n i n d s  of 
t he  contracting 1)arties come definitely ttogether cpon i t s  subject- 
m a t t e r ;  and when one unrelated to the testator brings action 
against the executor of the testator to recover for serviecs rendered 
under a n  esprrss  contract, e ~ i d e n c e  of such contract is  insufficit~nt 
to be suhmitteil to the jury tliat tencls only to show tliat trstntor 
had expressed to  third lwrsons his intention to leave the  lrlaiiitift' 
hy will an  amount in ~ a l u e  or  mo11c.y that  I\-oultl more tha11 repny 
him for the scsr~icc,s lit, had rendered. Rro rw 1'. Il-illiclma, 29. 

4. While services lierformecl by mrmbers of tlle drcrtlent's family by w r -  
tain of i t s  members a r r  ordinarily presumed to havcl Iwr11 given 
gratuitously, and th(~efor t5  i l l1  i~(.tion against the lwrsonal repre- 
sentative ulroii it qricl~rtun~ mc.r.rrit may not be maintained, it is ot11el.- 
wise nli txn the 1)laintiff in the action is uurelated to the tlewdeut. 
and the  law will imply a 1)roulise to pay for the value of suc41 
sc,rvices 1vht.n a detinitc c,omlwns:ition has  not b c w ~  fixed by c.011- 

tri~c.t between the p i ~ r t i e ~ .  Ibid. 

,i. 111 Irroprr instances one l~erf'orming va lu ;~ l~ le  services to the cleceasetl 
may recover for  their  value for t h r w  ycLars l~recwliny his death 
uljon it  quantuw~. nzo'rcit. Ibid. 

r Order of .Iffccti~rq Asset8 f o r  Pu!yntei~t 
I. While the  law fixes the  primary liability for  t h r  11a$m~i!t of tile 

testator's debts upon the personal property, the testator may by 
the  terms of his will c2linrge swcific devises or  bequests with the 
payment of desigllattrl cltbbts, and exempt his personal prolrerty 
from the primary hurtlcn of paying s11c.h tltbbts. T/ '~ ts t  (20. V. L P J L ~ G .  
398. 
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EXECUTORS ASU ADDIIXISTKATORS-Cot11i1~11ed. 
2. Where a testator has devised separatr portions of his lands to deiip 

nated cl~ildreu and to his wife in lieu of c l o ~ e r ,  anti his I~usint~is  
to certain of his children upon condition that  they pay the in- 
debtedness that  may be outstanding against it. :~nd also llau :in- 
n e s d  a like condition to the other sl)ecitic devises and Ile(lue4h. 
and it is made to al)pear that  the liabilities of the business greutl) 
exceed its asuets, equity will charge l~ayment of tlic drl)th ul)ol~ 
the other estate left by the testator, observing the intent of t11v 
testator in regard to the aplwrtionmelit to I)(, charged again4t t11(~ 
various interests to be take11 1 ) ~ .  the other 1)eneficiarieu. Ibrtl. 

3. Where the testator has specifically devised to certr,in of his children 
d signated portions of his estate under certain ctntlitions as to the 
payment of his dehts, and also to his wife a lift rstnte in c e r t a i ~ ~  
of his other lands under like conditious in lieu of dower, aud in 
equity both of these estates are  chargenble with debts which \vould 
not otherwise be paid : Held, the widotv stands on :I parity with the 
others in this class, aud they are  entitled to equa l~ ty  of contribution 
a s  among themselves, which ill a proceeding by the rsecutor inrolr- 
ing this question. he is not rtquired to wljust. ibid. 

I!' Sales and Convryances L'utler Order of ('ourt. 

a Amount of Lajrd Scces8aty to Acll 

1. I n  proceedings to sell lands of decedent to millie assetb to 11aj tlt4)ts. 
the question of the necessity to sell all of clecedtnt's land I)ecolllt- 
immaterial and academic as  aff'ectiug the title of the l )urc . l~avr  a t  
the sale bhen  all the parties in interest hare  joined in tlw ~'tquert 
that all of the lands be sold. Pul ker c. Uickr~lso~r, 242. 

F:XEMPTIOSS-l)rol)rrt!: exeml)t from tnsrttion see Taxittion B tl. 

EXPERT TESTIMONY bet' J3~ ide~c .e  I<-in crimiunl acl 011s her ('riruinirl 
Law G i. 

A Proceedings and Formal Requisites for Extradition. 

1. Where the governor of one state receives the requisition for a fnpi- 
t i re  from another state who has violated the criminal laws of the 
latter stitte, it is his duty to i s s w  a warrant of arrest for the 
fugitive if the rc'quisitioll p:ll)ers are in 1)rol)er form. Art. IV.  
see. 2, Federal Constitution: U. S. Rerisetl Statutw 1918, sec. 
10126. I n  re Veuuel/, 66'2. 

2. The \ ra r ra~ i t  of tlw governor of the :rsylum state fur the ilrrest of 
one for extradition hhoultl disclose ul~on its fa te  that a clemantl 
has been made by the governor of the demanding state for the 
party in custody as  a fugitive that  the demand wilu acconll)anietl 
by a copy of the indictment or affidavit charg~ng  him with the 
commission of the crime within the demanding stotr.: that tlw col~y 
of the indictmerit or attitlarit !vas certitietl a s  nut11orit:ltirr: t1l:tt 
the person demn~~det l  is a fugitive from justice. Ibid. 



H (;rountls Therefor and Uefe11st.s. 
rl Chnryr of C r i m p  ulrd Frcyit icc.  fl 'on~ .Irr.uficr~ 

1. One who i s  sought to  be extradited miry contest the  validity of the 
extradition l)roc?ediiigs on wri t  of hnbc7cr.u r o ~ p u n  by showilly as  a 
n ~ a t t r r  of In\v fronl the  ~ w l u i s i t i o ~ i  l);rl~c~rs nut1 the, ac2roml~:lnyi~l:: 
i i~d ic tmc~ i~ t  :111d t~ffidavit of tht' tlem;r~ltling s ta te  t ha t  h r  is  not 
ch:trgrd with ;I c,riiue in the  t lr i~iai~tl ing s t a t e :  :uid also a s  :I mat ter  
of fact  to 11e tleterminrd 11y the  r r idr~rc t .  t ha t  he  is not a fugitive 
f rom justice t l r ( l ~ . e f ~ ~ ) m .  1 ~ 1  IT T7r(~sf'!/. 602. 

kl.\;\lILY ( 'AIi-husl~a~~tl 's  li:rl~ility for wife's ~ l r iv ing see Iiusl)a~rtl  and Wife 
13 ;I-Parelit's liability for chilcl's t l r i v i ~ ~ g  st'? I ' a r n ~ t  antl ( 'hiid A a. 

2. lT11~1i tlie l ~ l i ~ i i ~ t i f f  hils o E e r t ~ l  er i t l r~ lce  tencii~rg to show tliat a bottle 
of c o c i ~ - c ~ ~ l a  ])urcl~ast,cl IPS- him eo~ i t a i i~ed  shiveretl glass which 
caused him injury,  i t  is co~nl)etc,nt for  h i n ~  t o  intr(ldr~ce evidence 
tliat other I~ottlt% of coca-c.ola sold to others,  bottled by tlie defend- 
aiit about the s ame  time, contained foreign arid dt,leterious sub- 
s t a ~ l c m ,  ;IS eri t lei~ce t e ~ l d i ~ l g  to show defendant 's  :wtionahle negli- 
gence. l'er~,!l I:. l l o f f l i n g  Co., 17.3. 
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3. Where there is evidence in an action against a bottling company of 
deleterious substances in a bottled drink that  caused injury to the 
plaintiff in  drinking the contents, evidence that deleterious sul)- 
stances had been found in other drinks bottled by the same com- 
pany, under substantially the same conditions, is admissible ah 
corroborative evidence of the plaintiff's theory that the preseuce 
of glass in the bottle which he purchased was riot an unforeseeable 
contingency. Perru r. Bott l ing Co., 690. 

FORCIBLE TRESPASS. 

B Criminal Responsibility. 
a N a f u w  a n d  Elentents of Crimc 

1. The offense of forcible trespass uncler C .  S., 4300, does not involve 
title to the premises, but is directed against the possession, and 
when the possession is in the ~rosecut ing witness, and the entr). 
is made in such a manner with such show of force, after being 
prohibited by tlie prosecuting witness, as  tends to a hrearl~ of the 
peace, it is sufficient for conviction. Ntatr  r .  Ea,;l, 164. 

FORECLOSURE see Mortgages H. 

B'ORFEITUKES-for failing to list eviclrnc.c of debt for t u e s  see Txsntio~l 
I a. 

FRANCHISES see Mu~licil~al Corl)orations F. 

FRAUD (Cancellation of instrument for fraud see Ca~icellatio~i of I i~s t ru-  
ments A b-Rescission of contract for fraud see Contravts D a-Reforma- 
tion of insurance policy for fraud see Insurance E r-Election of remrdie~  
in action on policy see Insurance P 21-Eltlction of Rerreclies see Elwtiot~ 
of Remedies-Fraud ill s ~ ~ l q ~ r c ~ s u i i ~ g  rsistencv of chattel mortgage wt. 
Chattel Mortgages G b 1) .  

A Deception Constituting Fraud and Liability Tl~erefor. 
b Dzit?/ to R e a d  I n s f ~ ~ u m e ~ t t  

1. A person who can read and is capable of uiiderstanding an instru- 
ment is generally required to read a paper before signing it u n l e r ~  
he is induced not to do so by yositire fraud or false represeutntiolls 
made by the other party and relied on by him. C'romwell c. L o g n ~ t .  
585. 

FRAUDS, STATUTE OF 
A Promise to Answer for Debt or L)eft~ult of Another. 

a Applicabil i ty  and  D c f e m e s  
1. Where one who is financially iuterested in a crop induces tlie land- 

lord to part with his lien in order that the tenant might retain 
possession, and to sign an appeal bond of the tenant, and promises 
to save the landlord from harm thereon, and the landlord is re- 
quired to and does pay the bond : H e l d ,  the release of the lautl- 
lord's lien is sufficient consideration for the protnise to save from 
harm, and the transaction does not fall within the provisions of 
C. S., 987, that a promise to pay the debt of another must be in 
writing. Jen?tings T .  K w l ,  Gi3. 
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B Construction and  Olwrntion. 

a Debts Guaranteed  

1. Where the  stockholders giro :I wr i t t t~n  guilrarlty in stiitecl amouuls  
for  t he  debts of t he  corporation, and tliv co r l~o ra t io l~  is  tlissolrecl, 
a n d  the  malinger of t h e  corporntio~i upens a business in another city 
under the  same t rade  name, but in which the stockholders hiire no 
interest ,  the  guaranty  will not be  'stended to  include the debts of 
the  business thus  oper;itrcl, in t h e  absence of some l~rovision o r  
stipnlatiou c lwr lg  i ~ n l ~ o r t i ~ ~ g  such t ~ ~ t ~ l ~ s i o i i .  Ti'attx 1'. Oroxx, 10::. 

HI(;HTVL41'S. 
A Sta t e  Highway ('ommission (Snrc'ty 11011tls for t . o ~ ~ s t r n ( . t i o ~ ~  of I~ig l~\v:~) .s  

see Principal and Surety B I) ) .  

u In  juwt io t r s  Aguinst 
1. The action of the S t a t e  Highway ( ' ummiss io~~  in builtlili:: t11t. 1 1 i ~ l 1 ~  

ways and  hritlges of the  Sta te  is  of l ~ u l ~ l i c  interest  :; ('. S.. :Mti(:i I ,  

and equity will not eu jo i~ i  them ill tliis work w11e11 in jury  by tiootl- 
ing lands may grohably result in the  future,  t h e w  being a n  atletluate 
remedy to  the  I:~ndowners a t  1:1\v ill the  tlefer~tlaut's 1.ig11t to ( .(III-  
tlemn under the. stntutf. a l~l~l ic .a l~l r .  (;1.c1f'r~cillr 1 ' .  H i y k l c x ! ~  ( ' O I I I -  

?11 isu.io)c, 226. 

I .  T h e  Sta te  Highway ( ' o ~ n n ~ i s s i o ~ ~  is un u~~incorl)ori i tet l  : I , V ( , I I ( ~  uf th(> 
State,  nntl a n  :icTio~l s o u ~ ~ t l i ~ ~ g  in tort will not lit> :r::ainst it. : r ~ ~ t l  tlie 
r e m e d ~ ,  if any. is stntntor). only. U ~ x ' o ~ c i l l e  1.. Highrra!/ ( ' 0 1 1 1 -  

mission, 2Xi.  

I? Ui.e of Highway ant1 I.:i\\' of the 1Coatl ( In jur ies  c.:rl~sc'tl I ) ?  ~vmcnrl.c~lrt 
~irgligc~nce of two drivers ii. joint tor t  see I ' i~rt ies 13 ; I ) .  

n Right  Nide o f  the h'oad 

1. Wli'hrrr damages a r e  s o ~ ~ g l i t  for the ~ ~ t ~ g l i g ( l l ~ t  driving of :tn :~utonwl~i le  
oil the  wrong side of the  I~igliw:~y ill rio1:ltion of statlltc'. t'vi(1tw.t' 
of tliis fac t  may Iw shown upon thr, tr ial  by the t racks  niatlr by tlic. 
autoruobile a t  the  &,lace, broken glass from the  reflectors, aucl thc. 
blood of t he  person injured in the  cullision. Gosu 1.. Il.illitrn~s. 21::. 

2 .  TVliere there was  evidence t h a t  the plaintiff, desiring to pass a truc.k 
on the  highway going i n  the s ame  tlircction, 1)lew his 1ior11. :u~t l  
t h a t  the  driver of t h e  truck I~(,art l  thc signal, but illstend of drivin:: 
to t l ir  r ight of the  t.t~ntt'r of the roael to :~llo\r  t h e  plilintiff to pass 
on tlir left. t l ror t~  to the  left t111t1 stol~l~ecl or c.:lnrtl :ilmost t ( ~  a stt111. 
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I$ ('liaritiible Hospitals. 

a L iub i l i t y  t o  Patients 
1. A charitable hospital corporation ia held to due care in tlie selection 

of suitable surgeons and employees. Johnxo)! 1'. Hospital, 610. 

C Private Hospitals. 

a L iab i l i t y  to Patic?ats 

1. A private hos1)ital colporatio~i operated for l~rotit is held liable 
for clnmiiges to its patients resulting to them from the negligent. 
malicious, or wilful torts of its physicians and surgeons or other 
employees, occurring within the scope of their res~)t.c.tire (Inties 
of emploj~n~crit. J01r~rxo1i 1 ' .  Hmpital.  610. 

2 .  Evitlence tending only to sho~v that a lihysician owned a Inrgt. part 
of the shares of stock of a ~ r i r n t e  hos])ital corgoration, imd wn' 
rm~doytd by the corporation only in certairi s l ~ ~ i f i c  cases, had ;L 

l r ivate  officc in the institution for liis sel~nrate paticknts, ant1 t l ~ t  
tlie 111:1intiff in this action was not rntcred as  a l~atient in tlw lios 
pita1 and that the liosyital received no compensation from him. 
but that lie was trwtc.tl ill such private office as  an indivitlual 
patient of the phys ic i :~~~,  is not sufficient to ~uaintain an action 
against tlie cor1)oration for damages resulting from alleged mal- 
practice, there being 110 evidence to show that the physician actell 
within tlie scope of his duties to the corporation. Ihid. 

1. Where a n  action is brought 1% the State Board of Charities and 
Public Welfare to vacate ant1 annul a license it  had issued for the 
maintenance and operation of a private hospital for the insane, 
on the ground of immorality and cruelty of its princil~al owner or 
manager, in  which the mauaarr is joined, a demurrer of the in- 
dividual is properly sustained. Ror~rd o f  Public Welfare  z.. Hospital. 
752. 

2. Where tlwre is allegation and evidence, in an action to annul i ~ n d  
revoke the license of a private hospital for the insane, that i n -  
morality had been practiced among its employees by the manager 
and principal owner, and also vruel treatment had been used to- 
wards the patients by him. with separate issues as  to each clasy of 
offense submitted to the jury, and the jury renders a partial verdict 
by leaving unanswered the issue as  to gross immorality, the action 
of the court in directing a mistrial and rc,f~icing to ~ S I I  jutlyment 
for defendant is not erroneous. Zbid. 

HUSBAKD AND WIFE. 

A Abandonment. 

a Elements o f  t he  Crime 
1. Where there is suficient e~ idence  that tlir husband. indicted under 

C. S., 4447, had by his cruel conduct caused his uif'e to leare hi. 
home with the minor children of the marriage. a c.11arp.e to tltr 
jury that  leaves out wilfulness as a n  element of the offence i. 
reversible error to the defendant's prejudice. AS'. c. I-clverton, 61 
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1. I t  is \\.ithiti the (l iscretio~i of tht, t r ia l  judge to proritle for tlie s u p  
110rt of tht. \\-if13 ;~lltl the  minor c l ~ i l ~ l r e l ~  of the tu i~rr iage  f rom tlie 
l~ ro l~ r l ' t y  or l i ~ l ~ o r  of t he  hus l~and  ul)on his conr ic t io~i  of wilfully 
: I I ) : I I ~ I I ~ I I ~ I I ~  t l i t~m (( ' .  S.. 4447. 444!)), m d ,  f f c l d ,  in th is  case a n  
ortler tha t  he 11uy a c.c>rtr~in s u ~ u  ot' motley into the  clerk's office 
~ ~ ~ o t l t h l y  for th is  ~ I U I . ~ J ( I S ~ ~ ,  LI INI  s~ (mr t l  coml) l ia~~ct)  therewith by 
t,sec.uting a I~cmtl in t he  sun1 of one thousand dollars come within 
thts ~ ~ r o r i s i o ~ r s  of t h t ~  s t ; l t~~ t t> .  h'. o. 17ickcrs, 239. 

2. \Vh(~re tlir huslw~ltl  has  11csel1 c ~ ~ u v i c t t d  of a b : ~ l i d o ~ ~ i n g  his wife at111 
nlinor (.liil(lrtl~~, the  order of tllv jutlgc. 1)roviding for their  suplrort 
slioultl I)t. definite in proritling for  the coutingcnc.i~~s tha t  may  arise. 
suc.11 :Is t h r ~  (.onling of i~gt. of the> cliiltlreii. ~ t c . .  iuitl slioultl statc. 
\ r l i ;~ t  piirt thereof is  fo r  t he  s l~l ) l )or t  of the  wife nud wha t  p a r t  is  
for the suv l~or t  of' tilt> c h i l t l r n ~ ;  nlid :In ortler requiring the  de- 
fe l l~ lant  to ltay ;I ctbrtail~ sum ~ n o n t l ~ l y  into the  ofticch of thc. clerk 
of tht. Sulreriol ( 'ourt .  under ;I I I O I I ( ~  of the (1e1Tendi111t to secure 
c*oml)Ii:ulw, without fur ther  l~rorisions,  will be i w u a ~ i t l t ~ ~ l  so t ha t  
:I more definitcl ortler IN. girc31i in tht> jutlglncl~t of the lo\rcsr court. 
I b id .  
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I. The  right of a tellant in comrnon to compensation for iml?rovemr~ith 
placed uyx~n land is not uecessarily foreclosed by a judgment for  
partition. Lce 1'. Bclrefoot, 107. 

1. T11t. n~ethotl  of raising the quwtion of rari:unce k)rt\vrc.n tlw indict- 
nic~nt and 11roof i s  11y motion to dismiss a s  iu case of i~ousui t ,  ;~rrtl 
I I O ~  fry motion in ar res t  of judgment. S. 1. .  Wor.r, 280. 

INFANTS.  

1. 111 its equity juristlictiou t l ~ r  court in lbrolwr instnncer, ant1 in pro- 
cretl i~igs 1)roperl.v institutrtl. 1 ~ 1 s  tht. 11owc.1' to trrtlrr the sale of 
l ~ r o l ~ r r t y  Iw long i~~g  to a minor. Nhctll c. Xigb!~ ,  4. 

1. A n ~ i n o r  who 11ns sold his interests in lands a t  a cr r ta in  price may 
not whew coming of age receive the an~oul i t  of the  ~ n ~ r c h n s t ~  price 
f rom tht, clrrk of the  court ,  with full knowledge of t11r facts,  wait  
for  four  years ant1 seek to disaffirm the  t r :~r~sac . t io i~  and hnrc it s r t  
aside, h is  ac ts  being :t ratifiottion of t h e  M e .  Il-illiro?rr 1 ' .  

IVillictms. 674. 

IS.JUS("l'IOS (Review of order y r a ~ ~ t i n g  iinju~rctio~is see X11l1e:il and I:rro~, 
J a - I ~ ~ j u n c t i o ~ i r  against  c'rmetery see ('emeteries B-Agniust Highway 
('ommission sets Highways A c-Against r;lilroad in usti of right of way 
s r r  I l a i l ~ ~ o i ~ d s  (' b- l~es t ra in i~ig  fur ther  pro(*eedings af ter  sale under void 
judgmrnt see Esecution E a ) .  

A (;rounds for I n j u ~ ~ c t i v e  Relief. 

11 I r w p n r u  hlc T I !  jrirll 

1. I t  is  t he  province of equity to [)revent by injunctive relief n ton  
tinuance of unlawful conditions t ha t  work irre11t1r:tble losc to the 
plaintiff in the  suit .  L i n e b e ~ g ~ r  I . .  Cotton Mills, 506. 

ISSPECTION O F  WRITINGS see Rill of Discorery C. 
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I S S l ~ I I A X ( ~ ' E  (Surety bonds see Priucilxil and Surety). 
A Control and Regulation. 

11 I~rsitral~ce Cononlnrissioner 
1. Where a section of a revenue act allowing the Inr~urance C o w i s -  

sioner the use of a portiou of the insurance license tax in the pre- 
vention of fires is omitted from a later act, and the collection of 
such t a s  is transferred to the Revenue Department, the effect is 
the \vitlidra\val of' this power from the Insurance ('ommissioner. 
O'Seal r.  Wake Counfll, 184. 

E The Contract in General 
b C'onstructiot~ and Operation 

1. The nlaterial provisions of tlie standtwd form of :t tire insurance 
policy written in accordance with C. S., 6436, 6437, are those of the 
law. Gveeionle 2;. Ins. Co., 335. 

2 The comuioii-law doctrine of presunnl~tive death becomes a part of a 
contract of life insurance 21s if therein written. Stfelc v. Ihs. Co.. 
40s. 

c Kcformatio?c, of l~isrcru?~cc C'o)lt~~icI 
1. The rule of law governing reformatiou of executed contracts applies 

to insurance l~olicies, and where the evidence shows that the plain- 
tiff accepted the policy of insurnnce as  issued ttnd that he was able 
to read and had f i l l  opportunity to read the policy, and thr 
lnnguage of tlie policy is clear and unambiguous, he is not entitled 
to reformation of the policy for mistake i111t1 l'rnud. Il'elck 1.. 

Ius. Go., 546. 

I Avoidance of Policy for JIisrt~presentation ur Fraud. 
ti Vatters Relati~ry to Person Insrwfd 

1. Under the l)rorisions of C. S., 0, as :meuded by chal~ter 13, 
Public Laws of 1927, and also with the amendment of chapter 82, 
Public Laws of 1925, a ~ o l i c y  of lift! insurance where no medical 
examination of the applicant is required by the insurer under the 
statute, the policy to be void must be tlccompanied ~vi th  fraudulent 
misrel)resentations as  to the health of tlie applicant, whiclt must 
I)e sho\vn by the company in resisting nil action to recover ii1)01i tht' 
lwlicy, mid tlie fact that the insured was not in sound health a t  the 
time the policy was issued contrary to n provision in the policy is 
iusufficient. Holbrook c. Ins. Co., 333. 

J Forfeiture of Policy for Iirei~ch of Promissory \\'arr;lnty. Covei~nt~t,  or 
Condition Subsequent. 

(L lTiolatio)c of Stipulations a ~ d  Coce~lnrrta 
1. JVht~re tlir insured violates certaiu material stilm1:itiolis iiud covts- 

ntruts coutained in the policy of insurance, and there is a l~rovision 
in the l~olicy that such r iolat im shall render it  null and void, the 
insured is not entitled to recover thereon. TT7clck '1.. Itfa. Co., 546. 

c E'ov Failure to G'irc Soticc of Discrbility 
1. A waiver of the premium on n life insurance ltolicy and thr ~ a y -  

ment to the insured of a certain amoulit of money monthly in case 
of his permanent and total disability upon due notice and proof 
to be given the insurer hefore the time "the nest premium ou the 
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policy becomes due," will nut work a forfeiture for failure to give 
the notice if the  insured is under such disability a s  to incapacitate 
him from giving the  ~iot ice  specified, and the failure to give tliv 
notice i s  not attr ibntahle to any fault  of his. H?t!/trc I . .  11t.v. CO. .  
717. 

I i  I:stol~lwl, \Vniver, or  Ayrrrmcnts Affecting Iiiglit to Avoid or Forfeit 
Policy. 

(1 . i y r c e m c ~ t t s  of Ayerrt A f j V c f i ~ t y  K i y h t  lo  .Icoid ot ,  P o r f c i t  I'crlicy 

1. Kliere ;I local agent of ;11i insurance c o m p n y  has  escwded his a n -  
tliority. coiitr:~rg t o  the esl~ressetl  terms of the ~ ~ o l i c g  of insurilncti. 
I I ~  e s t e n d i ~ y  tlie time for tlie payment of l~remiums,  and tltts 
lu~licy provides for forfeiture upon no~ipayment of l~remiurns, the 
agreemelit made by the local agent is  not I~iliding 011 the coml~ariy. 
:uud the forfeiture for iioupayment will ~ i o t  I)(, rc~litwtl  agailist 
uuless it be s l i o \ ~ n  tl.dt the compmy l ~ a s  btrl;iicl itself to the r x -  
tepsioii bj- the n~etliod prescribed in tlie policy, by i t s  co11duc.t :111(1 
course of dealings, or  by ratification. 120sctte 1.. Ins .  Co . .  139. 

2 .  The statutory form of a s tandard fire insuraiice policy requiriug ;I 

permit t o  be issued for  the  house insured when iu~occupied for more 
than  tell days i s  a provision materially affecting the risk, end must 
be obtained in accordance with the requiremeiits of the policy to 
make the insurer liable for  damages by fire occurring af ter  ten days 
vacancy, and a f t e r  tlie policy has  been issued and is in bindill:: 
effect, the  local agent of tlie insurer i s  without authority to bind 
his principal by acts and parol representations made contrary to 
the terms of tlie writ ten i n s t r u m e ~ ~ t .  C .  S., 6436, M37. G'recne r .  
Ill8. Co. ,  335. 

3. The acts and conduct of il local agent for the insurer,  issuiu:. a 
statutory s tandard yolicy of fire insurance, made contrary to the 
writ ten provisions of the policy relating to a vacancy permit, which 
materially affects t he  character of the risk, will not be imputed 
to the insurer af ter  the  contract of insurance has  been delivered 
and beco~nes a bindin? contract, ant1 will not be regarded :IS :I 

waiver hg the company or i t s  stilmlation that  rendered tlie policy 
roid. I b i d .  

11 Proof of Death or Loss. 

n Pt.esumption of D e a t h  A f t e r  S r r e u  I-eurs Abucrtce 

1. The common-law lrresumytioii of death of a person who has  disap- 
peared and not bee11 heard from for seven years, under certain 
conditions, applies to a policy of insurance issued upon a person's 
life, and when lie has  validly ussigned tlie policy for the payment 
of n debt, the person to  whom i t  has  been assigned may upon the 
necessary proof legally established, recover tlie amount of the 
policy from the insurance company, and a n  order requiring him 
to give a bond for  the protection of the company paying the 
lwlicy in the erent  tlie i~ i su red  should still he alive, is  erroneous. 
Spr inger  ,c. Shavender ,  116 S. C'., 12, based upon the riglit of an  
administrator to sell lands to pay tlccedcnt's dchts, izited and tlis- 
tinguished. S l e e k  v. Ins .  Co., 408. 

60--196 
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ISS1711hSCE-('otfti~~rtc~tl. 

S Persons E:ntitletl to  I'rocceds iind Liability of C'oml)any. 
o Upon D c c ~ t h  of B e n c f i c i a r ~  

1. Where a soldier insured uuder tlie prc~visions of tli? \Tar I i isur~tnce 
Act names his brother and  sister a s  beneficiaries in the  policy, and 
is  killed in action, le i~ving him surviving t h e  br )tiler aud sistrr .  
and aunts  aucl uucles, and  shortly af ter  the  insured's deatli his 
I~ ro the r  is  liilletl, leaving the  sister his n e s t  of kin, and  c e r t n i ~ ~  
payments a r e  made to the sister under t he  terms of thch policy. 
ant1 sliv tlics, leaving h r r  surviving a daugh te r :  H c l d ,  L I ~ I ~ ~ I  the  
death  of t he  insured his personal property descends immrdia t r ly  
to the  brother arid sister a s  liis liest of liin, and ,  upon the deatli 
of tlie brotlier, thp  sister takes  the  whole interest  us t l istr ibutrr  
;111tl not a s  I~enrficii~rg,  ant1 u1~11t her tleatli the  nterest  descends 
to lier tlaughter a s  heir  a t  l;~v\., to tlie exclusion of t h r  a ~ ~ ~ i t s  nut1 
uncles. Tt'rtst ('0. 2'. B r i ~ ~ k l e u ,  4U. 

Z, t7rldc/ .  "Onftfilirts CI(IILS("' i ~ f  I'olie!~ o f  .4itto L)enTo 
1. An "Omnillus c8lnuse" in n policy iutlenmifyiug the  owner and others 

driving liis auttnuol~ile with his consent i~gnins t  low by tlamages is  
rcwl twt l  inolwratire 11s to such others by a provision expressly 
matlt. ;I ~ ) ; ~ r t  of the  lwlieg, rrstrictiiig t he  liability when suc.11 otl irr  
lwrso~t  is  not namctl in the  lrolicy :IS a n  insuretl. Holtoti r. l t f -  
dc~.rni~it!/ Co . .  34s. 

2. \\'llrre i l  1)rosl)ec3tivr buyer of ;ln automobile pays a jntlgment r r -  
covered :~grlilist her  for  ~~eg l ige l i t  in jury  caused 1)y ' ~ e r  while driving 
i111 nutomol~ile owled  by a cle:~ler who has  :I policay of insuraner 
t l i r r e o ~ ~  to  intlrmnify him agiiinst loss, iri lier suit  against  tile 
insurauce ComlIillly to recover the  illnount of the  jutlgmelit untler 
tlie policag issued to t he  dealer,  t he  question of \vhetlirr she \\-as 
agent o r  bnilee of t h e  dealer does not arise,  t1.e dealer l inring 
suffered 110 loss and  being solely protected by the  policg. I b i d .  

c Under. Lova P t r ~ o b l e  Cltruac 
1. A l)rrson, firm, or corl~oration named in a n  ordinary loss lmyabltb 

clause in a 1~1licy of fire i n su rmce  is  merely a n  appointee with o11l.y 
the  right to r ewi re  t he  whole o r  par t  of the  moliey to  which the  
insured is  entitled,, and  wliere tlie insured may nc~ t  recover on the  
policy by reason of his having violated certaiu stipulations : ~ n d  
~ o v e ~ l i \ l ~ t s  therein, the  persons nnmed in the  ordinary loss payable 
clause a r e  11ot entitled to recover, and when these facts a r e  es t r~b-  
lislitd the  insurer 's  motiou a s  of nonsuit should 11t allowed. Wc.lc11 
2'. 1/18. Co . .  546. 

P rlctions on Policies. 
n E l e c t i o ? ~  of Rcmedies  

1. Where the 1)laintiti sues on :I 1)olic.v of fire insurance he has  made liis 
election, and he  n ~ a y  not thereafter seek reformation of the  policy 
on the  ground of mistake arid frantl. W e l c h  c. I ) ( ? .  Po.. 546. 

INSTRUCTIOSS see Tr ia l  E. 

INTER1,OCUTORY ORDERS set1 Injunctiolls. 

IKTERSECTIONS see Highways B b. 
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ISTOSI ( 'ATIS( :  LIQVOR ( A <  afYtv.ti~~g cv~l~;tc.it? to ~ ~ ~ r n ~ u i t  c , ~ h l e  .(,(, 
('rimiual Ida\\ H a ) .  

R Possechion. 
m Co)iatr~trtict' Poauf,saio~i 

1. The mere  fact  t ha t  a ~ ~ i n t  of intoxicati~l:: liquor \vas found ill ;I  

I m s r r n r ~ ~ t  of a Ijuilding Ir;wtd 11s tht. t lc fent la~~t .  wit11 c~vi t lmw that  
the  bttsrmnit \\-;is not :tctually o r  co~~st ruc . t i re ly  ill thc poss(wio11 
of the  defrntlant, is  not alone .suftiriont to raise the  l ) r r s u r u l ~ t i o ~ ~  
of the  u111a\vful posses s io~~  1)s the (It~fv11(1:111t of s ~ c 1 1  li111111r. ;tnd : I I I  

instruction tc~ tli:~t effect is  ~ v v e r s i l ~ l t ~  t,rl.or to the  tlefendant's 
prejudice. A. c ,  F o ~ t e r .  431. 

JUDGES.  

A 1:ights. I'o\vers and  Duties cr'on-er to ort l t~r s i~ l t ,  of i ~ ~ f a ~ ~ t s '  ~ ~ r o ~ t - r t y  
see Infants  A a-Power to  hear motion for new trial  a t  sntlsequrnt 
term see S e w  Tr ia l  C' c-I'ontxr to affirm. 1111111ify. citr.. rel)ort of r e f ~ r e c  
see 1i~ft~rel1c.e ( '  ;I-l'ower to  ;~ l low aiuentlmnit ~ I I  c i ~ m l ~ l n i i ~ t  w e  I'lt~atl- 
h g s  h c-Power to  order s;tle of life estate for r r i~rvt~s tu ic~nt   st^. 1.ifr 
Es ta tes  O b ) .  

1. T h e  resident judge of the tlistrict in wliic~l~ a n  action is l)e~~din:: is 
without jurisdiction to  11ass upon the  question of c.ontinning a tern- 
Ilorary restraining ortler to final h ( . a r i~~g ,  over o l ~ j r r t i o ~ ~ ,  o ~ ~ t s i t l c  thv 
clistricts, his authority beiug limitetl t o  interlocutory ortlrrr t ha t  
(lo not substnntially :iffect the  merits of t l ~ r  controversy. ' / ' ~ i ~ . ~ i r l g t ,  
v.  I ) U I I I I .  106. 

J r D Q M E S T S  ( I n  ~ r i m i n a l  C*:I~PS see ( ' r in~innl  Ida\\- A-of foreign jnristlic- 
tions see Executors and . % d ~ n i ~ ~ i r t r : ~ t o r s  A c-Plez~tling jndyment ;IS 

cvounterclaim see Pleatlings C b 2-1.kecutioi1 on jutlf lu(~nts act, Esecn-  
tion-of justicw of the  peace see Jnstices of thv P t ~ i ~ c e  r) c~-I<rm;~nd for 
proper judgment see Apl~eal  and Error  I< 11 ) . 

D Judgments by Default. 

n B.tl Dcfolt l t  F i ~ t n l  

G Entry ,  Record, ant1 1)ocketing 

1. A duly docketed j u d g r n e ~ ~ t  is a lien 011 t he  lantfs of the jutlgment 
debtor. ('. S.. 614. but is  subject to the l~oturstead interest  in t h r  
I:tntls as  provided by ('onst.. .%rt. S. s w .  2 .  Fcoris c. H~'i1111.ic~li.s. 
439. 
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. T T ' I  )(: JIICSTS-C'orr titi rted. 
2. A judgment of the Superior Court is a lien upon the lands of the 

judgment debtor that  he may own in the county a t  the time the 
judgment was docketed, but not upon lands which had been pre- 
viously conveyed bona fide either by registered deed or mortgage 
upon which foreclosure has been made, or under execution sale of 
a prior docketed judgment of the Superior C'ol rt. C. S., 614. 
Helsabeck v. V a s s ,  603. 

I< Attack nnd Setting Aside (Sufficiency of allegations In action to set 
aside see Pleadings D u 3 ) .  

o Persons W h o  J f a v  Szle 
1. A notice nt a foreclosure sale of the property of a corporation under 

a mortgage that the employees of the corporation claim a priority 
under the provisions of C. S.. 1140, does not affect the title conveyed 
to the purchaser a t  the sale, but the claimants after obtaining 
judgment agninst the corporation may maintain the superiority of 
their claims to those of the purchaser, but the purchaser is entitled 
to I)e heard, and may bring w i t  to restrain the esecution. Helsa- 
bcc7i 2.. Vaun, 603. 

,\I Conclusiveness of Adjudication (C'ouclusiveness of order appointing 
receiver see Receivers R a ) .  

n J f a t t e r s  Co,?cluded 
1. Where it  has been formerly adjudicated by final judgment of a court 

of competent jurisdiction that  an execution on a judgment against 
husband and wife severally will not issue against their land held 
by them by entirety, the matter is re8 ad j i td icafa ,  and operates a <  
a n  estoppel between the same parties in a subsequent action brought 
upon the same subject-matter, involving the same question. Diq- 
tr ibuting Co. u. Casrazcau, 58. 

JITDICIAL SALES-see Esecution, Partition A c. Esecutors nnrl Adu~inis- 
trators F. 

JURY. 
d Competency of Jurors, Challenges and Objectionq. 

a Challenge8 t o  tiLe Poll f o r  C a ~ r s e  
1. Where a judgment is set aside for surprise and escusable neglect, 

and a new trial awarded in the Superior Court, and the same jury 
which gave a verdict in the first trial is empaneled, the party 
against whom the original verdict was rendered has a right to 
challenge each juror thereon a4 a principal challenge for cause a s  
a mntter of law. and upon the refusal of the trial court to allow 
such challenge a new trial will be awarded in the Supreme Court. 
Challenges for principal cause and challenges to the favor distin- 
guished by ADAMS. J. Brttler .c. 1 ~ 8 .  CO., 203. 

B Qualification of Jurors (Sew trial for disqunlificatioll or misconduct 
of or affecting jury see Sew Trinl B a ) .  

a d l ienaga  
1. While alienage is not a statutory disquulification ot' a juror, C. S.. 

2312, i t  existed a t  common law. not changed by statute. and i- 
recognized a s  a disqunlification in thr  cr~nrts of tl ic: S tatr  (', S 
970. H i n t o n  v. Hintow, 341. 
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2. Alienage disqualifies r i  person from serving a s  )I juror 11nti1 the  
process of naturr~lizntion has  11ee11 completed. Ibid.  

.JCSTICES O F  THE PEACE (.Juristliction of. see ('onrts A a 1).  

I) Proceedings in  Civil C'aseh. 
c Ret~d i t io?~  of J ~ t d y ~ n o l t  

1. A justice of tlie pence n ho takes tlie case before him under advizr- 
ment and later renders jntlgnient must notify the parties thereof 
to afford then1 opportunity to  appeal in accordance with the  1)ro- 
viiions of the qtatute. (' S . 661. 1.30 Rlnckcr z'. B~tllnrd,  6%; 

1. Where a justice of the  llerrce has ti11te11 a case under advisement autl 
later renders judgment wi t l~on t  notice to the  defendant, the party 
against  whom judgment is  rendered, and the  defendant does all 
tha t  the  law requires of hinl, a f ter  he hail notice of the justice's 
jndgruent, to perfect his a l ~ p r n l  to the Sul~er ior  C'ourt \~ i t l i i n  the 
time required by statute.  C'. S.. 661. 1.520, ant1 later has  1.ero1y1ro.i 
issued from the  lntter court, tlie judgment np lw~l r t l  fro111 will ~ ~ o t  
he held a s  final. Blftclicr I.. R~tllro~?. 696. 

I A S D L O R D  A S D  T E S A S T  (Right  of ~ ~ Y I ~ I I I ~  to ( .o~ul)t~l~.atin~i fnr in~prove-  
ments see Improvements 8 ) .  

B Leases in  General. 
n Conflicting Leases of S a ~ n c  I 1 ~ ~ o p ~ ~ ' t ~ l  

1. Where the  landlord lease< hiu property tu another ant1 thereafter 
makes a contract with a real estate agency whereby i t  was author- 
ized to obtain n lessee for t he  same property, and the  real estate 
agency secures a lessee and makes a lease contract with him accord- 
ing to i t s  authority,  and both t h r  real estate agency and the  subse- 
quent lessee, the  plaintiffs, had knowledge of the  prior lease, but  
were of the  opinion i t  w a s  void, and the prior lease was  registered 
and is valid, and there is  no evidence of n conspiracy to deprive the 
plaintiffs of their  r ights under the coutracts:  Held. the second 
lease was made subject t o  the  first. and there was  no breach of the 
contract with the  real es ta te  agency or i t s  contract with the suhse- 
quent lessee, and neither of them is entitled t o  damages or to 
specific performance. Crncos  r .  Sorrell, 361. 

H Rent and Advancement*. 
n Liens Therefor 

1. Where a mortgagor has  surrendered his land to the  mortgagee, hut 
continues thereon a s  tenant  of the mortgagee in making the crop, 
and a third person makes advancements, holding a lien therefor. 
and the  lienor knows of the  surrender a t  the time he made the ad- 
vancements, his lien is  secondary to that  of the landlord's for  rent. 
and a paper-writing of the agreement of surrender between t h ~  
landlord and tenant  was  not necessary. Mo?atague v. T h w p e ,  163. 
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13 Prosecution aud Punishment.  

(I Ind i r t~n twt  

1. Where the  hill of indictment fo r  l i~rreliy i u ~ d  rcwiving c.tiargc~s 
ow~iershi l )  of the  property :IS t h a t  of :i 1)erstrll nillntvl t l i e r c i ~ ~  a~! t l  
a s  to  suc11 o w i e r  there is I IO r\.itlel~w. the tlefentla~it 's motio~i to 
tlisiuiss a s  ill case of nol~sni t  slionltl lw :1111)wrd for  fni111re of l~rr~ot ' .  
S. u. I'ngh, 725. 

L 4 S T  CLEAR C'HASCE see Railroads 1) c 2. 

TIEASES see Idandlord and Tenant.  

IAICESSES see Tasnt ion  A c 1, B c. 

TJICESSI.:ES see Iiai lroads C c .  

I,Il?E ESTATES.  

(2 Sale of Es ta te  for  I<eiurestment.  

b I'ozcrrq of Court to Order Sale  

1. The  court  has  the  power to order t he  pririlte sale o f  lands ntr'ectc(1 
with cont ingei~t  iuterests under t h e  provisions of C.  S., 1744, ui~tlvr 
a p r o l w  finding t h a t  i t  would be to  the  best interests of d l  ( ~ 1 1 1 -  

rerned, without s u b m i t t i ~ ~ g  th is  issue to  the  jury,  and w11er1. t 1 1 ~ .  
proceedings a r e  prol~er ly  hat1 ant1 all  part ies a r e  I ~ f o r e  t he  w v r t .  
the  ol)jec8tion is  untenable t h a t  t h e  sale was  made under the (Its- 
rision of tlie court, and the  l n r t i e s  hat1 )lot agreed t iereto, IkI , s l i ry  
1.. Clark. 2 8 2  

(I Proceeds of Nnlc aad  Re incea f~~ to r t  

1. IYhere the  1)urchaser a t  a sale of l ~ l l d s  for  reiliveutment p a p  llih 
money into t he  court  or to  t he  l~erson :~uthor ized hy order of court 
t o  receive i t ,  ordi11aril.v he i s  not reqnired t o  see t o  the  proper all- 
1)lication of the  funds.  i ts  safety being taken care  of by the court 
in i t s  final decree. D e L m e ! ~  c.  Clnrk, 282. 

1,IJIIT.ITIOS O F  AC'TIOSS ( F o r  wrongful death  see Death B a-for action 
under Yederal Ihp loyee ' s  Liability Ar t  see J las ter  slid S ~ ? r ~ a n t  F: d ) .  

I3 ('omputatioii of Period of Limitatioii. 

n .IccrrtuZ of Right  of Ac t im  

1. Where damages a r e  sought for  t he  fluoding of t h e  plaintiff's land, 
caused by the  negligent constructio~l and operation by a city of i t s  
sewage disposal plant, the  verdict of the  jury thkt  tlie s ta tu te  of 
limitations did not bnr tlie r ight  of action will be upheld where 
there iu evidence tha t  t he  teqiass  was  not c o n t i n a o ~ s ,  but was  inter-  
mittent and  variable, a n d  tha t  t he  first substantial  damage occurred 
within three years nes t  before the commencemert of the  action. 
IZagcz~~ v. Thon~asvil le,  '760. 
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' Acknowledgment. S e w  Promise. and I 'art  Payment.  
n. Effcct i n  Crettercll 

1. Cnder  a n  agreement with clevedent to pay for  hervices to  he irregu- 
larly rendered from time to t ime 11s needetl without a definite t ime 
fixed for  1,ayniellt. but nndr r  a ge~lera l  promise to  lmy for them, ill 
a n  action against  t he  atlministrntor of the  cleceahetl promi.sor for  
the  rn lue  of such service*: Held. :I lx~yment  made I)$ the tleceasecl 
in 1925, intended by him t o  Ile matlr ul~oti  t he  deht. will have thv 
effect of reviving the  t l i ~ i n ~  against  the  h t i~ tn te  of limitation% onlj  
for  the three years next jjrececli~ig hi* death in 1926, inhject  to the  
credit  of t he  payment so made. PhiTlipv 2%. Pettl(tr~d. 423. 

fb E ~ i d e t r c c  o t ~ d  /'roof of I r~xt~~tr tn~r t r t  
1. A recovery m ; ~ y  be had u ~ o n  a lost or rlestroyetl note upon satisfac- 

tory evidence of i t s  execution, ant1 wllerr this is  llrovetl. testin1o11.v 
a s  to t h e  11ote itself is  atlmissihle. Wootot 1.. Brll. 6%. 

2 .  The p r o \ - i s i i ~ ~ ~ s  of ('. S.. 3055, tha t  ul1011 1)aymeut of a note it must Iw 
tlelireretl 111) t o  the  par ty  1)iiyiug it, does not al)j,ly wl i rw the  notr  
has  bee11 lost or destroyed. antl, untler t he  fncts of this case, there 
was  no error in ~ i o t  r e q u i r i ~ ~ g  a bond for tlie l~ ro t ec t io~ i  of the  ruak r~ .  
whew there was  110 request ~rlatlcb therefor. Iltitl. 

1. Where in the  plaintiff's action to  recover ~11011 a check given by the, 
tlefendant. and protested a t  the  hank 1111011 which i t  was  drawn.  
tlie defenclaut sets nib w counterclaim up011 the ground tha t  the  
plaintiff wrongfnlly and mi~liciously 11atl him arrested.  etc., it is 
necessary for the  defentlant tu show the  terminiitiou of the  111'0- 
ceetling in his favor,  a s  well a s  ~na l i ce  illit1 want of probahle cause. 
Witlgntc c.  C'cr~rsey. 71. 

SlASSLAI'(:HTER see Ho~nicitle. 

JIARRIAGE. 
R Validity. 

1. The marriage of a female Iwtwren the ages of fourteen and sisteen 
without the  writ ten consent of her 1)arelit and without the  special 
license required by chapter 56, 1'11blic TIaws 1023, aalnending C. S.. 
2494, is  not void but  voidable. BarrUct. 1.. h'1oc.l;. 697. 

2. C. S., 2494, a s  amended by c l la l~ter  76. Public 1,aws 1923, t lws  not 
espressly declare a marr iage  void wlien the  licrnse is  issued up011 
fraudulent representations for  the  marriage of a female betweeu 
the  ages of fourteen ant1 sixteen without tlie mr i t t e~ i  consent of l i c ~  
parent,  ant1 the  courts mill not so construe i t  by implication. I b i d .  



INDEX. 

.\IAl{RIAGE:-Pontir! urd. 
C: Annulment. 

a Jurisdictiow of Suit for dutr ulrrtc~tlt 
1. The courts of this State have juristliction of ii suit to :rnnul a mar- 

riage performed here, a l t h o ~ ~ g h  the plaintiff was II  nonresident of 
this State a t  the time of the couln~encwnrnt of the s,uit. C. S., 1658. 
Sawyer. v. Nlack, 697. 

2. A suit to annul n marriage for stirtntory reiisolis is in the nature of 
a n  action for divorce, with the same l~rocedurc escept that  the 
affidavit setting forth the jurisdictio~ial facts is not required. Ibid. 

b Parties Who Ma!! Brijig Suit for .-lrt r !  trlme~t of Voida ble $fat-ria.ge 
1. Where the register of deeds has been induced by frauduleut repre- 

sentations to issue a license for the marriage of a female between 
the ages of fourteen and sixteen without conforn~ing with chilpter 
75, Public Laws 1923, as to the written consent of her parent, the 
marriage is voidable only :it the suit of the female, ant1 neither the 
parent nor the register of deeds may maintain a suit to declare the 
marriage void, though the latter may iit most n la in i~ in  a11 action to 
revoke and cancel the licelist. i?;sued by him I W ~ ( I I . P  tlir so1rnlniz;i- 
tion of the marriage. Rnlcuer' 1.. Slack. 697. 

MASTER AND SERVAST. 
A The Relation (Priority of t.inl)loyee of corporation for labor rrntlrrccl 

see Corporations G f )  . 
d Preventing Discharged Enipl,ouee Z'rotn Beiug h'jmplolled by Otlwrs 

1. Where a n  employer has discharged his employee for being a member 
of a lawful association of like employees, and has advised others. 
without a request from them. who wo~l(1, have eugaged the serv- 
ices of such employee that  he mould not sell his product to them 
should they employ him, and thus has prevented the discharged em- 
ployee from getting employment within the State, and forced him 
to obtain employment in another state, depriving f.im of his living 
a t  home here with his family, etc.: Held, the employee is entitled 
to recover damages in his civil action against his former employer, 
and a demurrer ore tetlus to a complaint setting forth this cause of 
action is bad. C. S., 4177, 1178. Goinn 11. Snrgolt, 478. 

1. The provisions of C. S., 4177, 4178, allowing a discharged employee 
to recover damages in a civil action against his former employer 
for a conspiracy to deprive him of getting employment from others 
is remedial and does not put the burden upon the plaintiff of show- 
ing either malice or actual damages. Ibid. 

C Master's Liability for Injuries to Ser\-ant (.\Ir:isure of d:images sce 
Damages F).  

n Nature and Extent iw Getwul 
1. Where a personal injury is inflicted on the employee by the negli- 

gent failure of his employer to furnish him a safe place to work, 
i t  is not required, for recovery of damages, that  the particular 
injury should have been foreseen, if i t  could have been reasonably 
anticipated that injury or harm might have followed the wro~lgful 
act. Smith v. Ritch; 72;  Stwet  v. Coal Co., 178; Ellis v. Herald 
Co., 262; O'Brie,~ c. Park8 C'ranwr Co.. 359, 
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MASTER ASD SEKTAST-Cotlti)crtfd. 
2. In  order for the servant to recorer damages against the master for 

the master's negligence in failing to provide safe tools and appli- 
ances, the master's negligence must he the proximate cause of the 
injury, and the question of proximate cause is ordinarily for tlle 
jury to determine. Lowe v. Taylov ,  275. 

3. Evidence that tlie plaintiff, while ellgaged in his employment of un- 
loading heavy railroad rails from a var, had his eye permanently 
injured by some particle flying therein im~nwliately after the passage 
of one of the defendant's trains. and evitlence that there was trash 
upon the ground a t  the place and that  the rails had pieces of rust 
on them that would come off, is insufficient evitlence of a causal 
connection between the negligence of the defendant in failing to  
furnish a suitable place in which to work, or of a result that could 
have been reasonably a~~t ic ipa ted ,  and a motion a s  of nonsuit 
thereon should have been granted. O~rens  I - .  K. K., 307. 

4. T'he master is uot an ins~irer of thc safety of the servant. O'Rrior  1'. 

Padis  Crnnccr C'o., 360. 

1. Ericlence thiit the plaintiff's intestate, while working on a platform 
26 inches wide. fell into a river i 1 ~ 1  was drowned. by reason of his 
saw "pinching," ant1 throwing him off his balauce, is not sufficient 
to establish negligence on the part of the master in not furnishi~lg 
him a safe plat-e to work, and defendant's motion for judgment as  
of  onsu suit \la.; ~ r o ~ ~ e r l y  allowetl. P ~ r k s  z'. Sanfoid cC- Brooks, 36. 

2.  1Tliether or not the place at  which plaintiff's intestate was a t  work 
was unsafe is a question for  the jury, and the opinion of witnesses 
on this question is properly excluded. Ihid. 

3 The n~aster  i\ required, within the exercise of ordinary care, to fur- 
nish his employee a reasonably w f e  place to do the work required 
of him under the terms of his employment. and for such failure 
vhen the proximate cause of a n  injury, tlie master is held liable 
in danlagec s m i t h  r Ritch. 7'2: ElIi\ r .  Hercrld Co., 2&2. 

4. While the master ib not ordinarily responsible in damages resulting 
from the use of simple tools in tlie ordinary way, i t  is  otherwise 
when he fnils to f i i r ~ ~ i r l ~  him nit11 a w f e  place to work, and he is 
ordered by the eml~loyer '~  rice-lrrincipal to continnc to work under 
unsafe condition% ~ h i c l i  ]-~roximately causes the injury in  the 
action. Smith r l i i t c h ,  7 2 .  

5. Where the a l t o  ego of the e~nl~loyer  n oultl riot l~ermit  the employee, a. 
carpenter, to build a sc.affolrl Up011 nhirh to st:und while nailing 
planks on a building nbore his head, and to do his nailing by reach- 
ing out of a nintlow in the Ir~iildiug. 111wwlting the use of his two 
hands, and the evidence tentl.; to shorn that the safer way was by 
building the scaffold; and by leaning out of the window the em- 
ployee's eye was brought in clow proximity to tlie nail being driven, 
and the nail, owing to this craml~ed position, was likely to glance: 
Hcld, evidence sufficient to take the case to the jury upon the issue 
of defendant's actionnblr negligence, and to deny defendant's motion 
as  of nonsuit. Ibid. 
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MASTICR A S I )  SE1LV,IST-("or1ti,r1ted. 
6. Where  the  employee of :III in t le l )e~~dent  ccmtr;tctor is  i~ i jnre t l  whilt. 

eugnpetl ill loading logs ulrm the curs of ;I Imu l~e r  rontl, the fact 
thitt tlie vars fnr i~ished by the  111iubw colitllany n l l re  ]lot fnr~lislietl 
with nutomatic cwnplrrs i s  not evidence of ;lily ~wgl igence;  corn- 
1)a11ies of such cllnracter I)eiug required t o  f u r ~ t i s  I c l r s  with s w h  
ordil ir~ry coul)liugs a s  a r e  ulll~rovecl autl ill g t ~ i ~ t w t l  use for the work 
beill# t l o ~ ~ e .  Voorc v. Rtrlcl8. 11'5. 

5. Where the plai~ttiff 's i ~ i t e s t r ~ t e  n'ns eugagetl to ilrlivc~r gasoli~tc. to tlr- 
fentl:~nt,'s customers by nuto t r~lc l i ,  and there wits r r i dn lce  t iwl ing 
to show thnt  he was  killetl 11y the  truck turning over OIL  the  lligli- 
wily bec:tuse of defective brnkes thereon, t le fent la~~t ' s  motit111 a s  of 
~ i o ~ t s u i t  thereon will be tlntietl, t he  qntWion of the l.ansal tm~tec t i tm  
hetween the  n e g l i g e ~ ~ w  it11(1 tlw iiijnry l r e i ~ ~ g  or(1in:trily for tht\ j ~ ~ r y .  
Low.(, P. T(c~ lo r~ .  275. 

S. W h r r e  in a n  nction t o  rt 'rorrr tlitmages of ) l i t  euilr1oyt.r f o r  its ~ ~ t ' g l i -  
g e n w  in fail ing to  11roriilr :III rlnl~loyee :I safe 111 l c ~  to work. the 
evit1e11c.e ttwletl only to  show tliat t h t ~  l)I:~i~ttiff W I I S  ~.ecluiretl to  go 
111) flights of stells a t  night ill the  l ~ r r f o r m a ~ l c e  of his d ~ i t i e ~  N S  

\ V L L ~ C ~ ~ I I ~ I I I  iu the defendunt's cotton iuill. rind \v;ls injured I I ~  trip- 
piug over u piece of wire stretched across ti step I ~ ~ ? t \ v r r i ~  two uails 
with evitlrnce te~it l ing to show tha t  the  wire was  I I O ~  11srt1 ill nliy 
\ w y  in c o ~ u ~ r c t i o ~ i  with the o1)rrntinn of the  mill, autl t l l :~t  i t  wics 
not t l ierr  nt  six o'clock of t he  eveni~lg  before, with co~~f l ic t ing  rvi-  
tlellce its to t he  su t f i c i~ i~cy  of it11 electric2 light 11ur1 i l ~ g  ucnr 11y. 11ut 
t ha t  the plaintiff hntl goiltJ 1111 i m l  tlo\vi~ tlicsr s'-ells in:ri~y tiuws 
wi th  t h e  salue amount of light withuut in jury ,  a 1(1 without ( Y I U I -  

1)lniniug during his several m o i ~ t h s  employment at  the  mill : H e l d .  
tilt. evit1rnc.e was  in s~~f f i c i en t  to  take  the  issue of the drfellrl;r~~t's 
:tctiollnl)lt> 11egligtwr to t h ~  jury. ( ' n r r w  t3, ( ' o t t o ~  .IfiJls. :M. 

9. n ' he r r  1111 t~ull)loyrr imtl his 11tlll)er nre rtquired in the cvlwse of t l ir~ii~ 
r u ~ l ~ l o y m e n t  to  rivet shect 1ut~t:il to  the ceiliiig of a room 113. tho 
nstl of all elrctrically tlrivnt tlrill which was  drfec t i r r  ill having ;I 

short-circuit, aucl th is  pros imi~te ly  rxusrtl n s l~ock  t o  t he  hel l )~ . r ,  
who nt l s  st:uitlillg O I I  :I lntltler with the tlrill, c*;~using him t o  fall 
upon the  euil)loycw lwlow, t he  l~laiittiff in this ;ictiou, resulting 111 
the  tlnmagrr in suit ,  tlw rvitlellce is s11Wcir11t to  itkc, t he  case to  
t h r  jury i11t(1 ul~holtl a rt'rtlict ill the 11li1ilitifYs ~::IVIII. .  0'1It~ir11 r ,  
l ' o r k ~  C'r(011er ('0.. 359. 

10. E v i t l e ~ ~ c r  ttwtling to  show tha t  ;I s t . r r ;~~ i t  wils i ~ l j u l ~ ~ ~ t l  in tht. c.ourscx 
of his eml~loymeut lry :c r l e f e c t i ~ i ~  dril lrr  furllished for  t he  1)nq)osc. 
113. tlir rn~lrloyrr,  ~ I I I ~  t ha t  t he  ruil~loyer 11i1tl lwt.11 given 1111tice of 
the t lrf t~ct  : I I I ~  t h ~  (litnger of ( 'oi i t i~lui~ig to 11se t l ~ e  ( I ~ f e ( ~ t i v r  to1~1. 
it is  pr imr~ f a r k  sutficient t o  tnlie thtb issnc of ncti(11iirh1t~ ~ ~ r g l i g e n c t ~  
t o  t he  jury, nltd :I recovery of dnrmgcs nl;tg 11e h i  I V ~ I P I ~  s11ow11 to 
h a r e  I1et.11 ~ ~ r o r i u i n t e l ~  c a ~ i ~ e c l  by the  11efrc.t. Ibitl. 

11. Wlierth there is rvidcncse t e r ~ d i ~ ~ g  to  sliow that  t he  rl i tstrr  furnis11e11 
his servant  a clcfective clrillrr machilie with which t o  tlo the  work 
mithin tlie scope of his e u ~ p l ~ ~ y r n e l ~ t ,  n11t1 n-i~s i~~forni tv l  of tlw ilefwt. 
o r  1ry ~ ~ r o ~ e r  ii~spection should I tnw k ~ ~ o \ v i i  of tlie tlefect ill tirue to 
have r e l~n i r rd  the  tool untl nvoitled t l l ~  injury.  it i!i f o r  the  jury t o  
determine whether h e  was  llrgligent in fail i~rl :  to  ir~slrect. I b i d .  
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11. I t  i s  the  nondelegable duty  of the  master to  furnish the  servant a safe 

place to  work and safe  tools and  appliances. and t o  keep them safe 
by reasonable inspection, under t he  rule of t he  ordinarily prudent 
man under the  circumstances. Ib id .  

13. Where a n  electrically driven machine furnished by the  master to  tllr 
servant  had previously shocked other employees, i t  is  evidence of a 
defert  therein and evidence tha t  the master knew, or by the  e s r r -  
cine of reasonable inspection s l~ould  have known of the  defect, and 
is  sufficient to  t ake  t h e  issue of the  master 's  negligence to t he  jury, 
t he  doctrine of res  ipsa loquitur applying. Zbid. 

14. The master is  only required to  exercise ordinary and reasonable care  
in furnishing his servant reasonably safe and suitable tools ant1 
appliances with which to  perform his duties, a s  may be evi i le~~ced 
by like tools and  appliances t ha t  a r e  known. approved, and  ill 
general use. and in a n  action to  recover damages canset1 by all 
electrically driven sausage machine, t he  a t lmi~sion of eritlence of u 
machine used for  t he  purpose with less danger  is  reversible error 
in the  absence of evidence tha t  i t  was  in existence a t  the time, or 
t ha t  i t  was  then known, apl~rovetl, and in general use. Crrtbbx r .  
Letcin. 301. 

15. H e l d ,  evidence in this case sufficieut to  be subn~ittet l  to the  jury 
upon the  questioll of defendant's negligence in not furnishing his 
employee a reasonal~ly snfe plat? in w l~ ich  to work. T o t e  1;. I1nrktv. .  
499. 

16. U l m  evidencae tentling to show t h a t  t he  al t e r  ?go of the  defendant 
mining comljany instructed the  plaintiff, a n  inexperienced man, to  
proccwl to  dig for talc a t  a rer ta in  place in i ts  tunnel, without 
warning or instructing him of the  danger. and the  a l t e r  ego,  af ter  
a cursory esamil~at ion ,  pronounced the  place snfe, alld within :I 

fen- moments thereafter t he  pluirltiff was  injured hy the  car ing  in 
of t he  uline from an  overha~iging ledge : H e l d ,  defendant's demurrer  
to the  sufficiel~ca of the  evitlence upon the  issue a s  to defendant's 
~ ~ e g l i g r u t l y  failing t o  furnish the plaintiff a safe 1)lace to  work, in 
the  t.sercise of tlue care, i s  properly overruled. C. S.. 567. Marc v. 
J f i ) ~ ~ r n l  ('0.. 160 S .  ('., 143, cited and tlistinguishetl. Chi-i ,s topl~tr  7.. 
Mittircy ('0.. 531. 

17. The admission of pl~otugraphs of t he  macliint~ upon which i t  is alleged 
the  plaintiff's iutestate was  killed, should be confilled for t he  pur- 
pose of allowing wi twss tv  to  ex1)lain their  testiulony ill resl~cct, 
thereto, ant1 the  i~ t lmiss io~l  of such p l~o tog r :~p l~s  as  snl~s tant ive  e r i -  
dence of the  m;rstt1r's f a i lmc~  to  sul~ply  his s r rv :~n t  s a f r  tools a~ l t l  
appliances is reversible er ror .  Ho~rqjr .r t f t  c .  Brick (:o.. 5Bfi. 

c .lf ethod.9 of T170rk,  rule^, a ~ t d  01,drr .v  

1. Where the  question involvetl ill a persoual injury itction against all 
emllloycr, involving the  question a s  to the  commoll method of doing 
the  work a t  which the  em1)loger was  a t  work a t  the  time : Held .  
evidence a s  to t he  usual m e t l ~ u l s  of work was  not  prcjnclicial or 
reversible error under the  fac ts  of this case. Snllth v. ZZitcl~, 7'2. 

1. I n  a n  action to recover tlnmages for the negligent killing of l)laintiff's 
intestate in t he  repairing of a n  "air course" in a coal mine, where 
there  is  evidence t h a t  the  deceased met his cleat11 by n rock falling 
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w o n  him from the top of the course. whilt. wwking under thc 
direction of the defendant's superintendent in n n  u~iprotected place. 
evidence is competent that  it  was the general and :~pproved custom 
iu such instmwes to "fore-pole' the work, autl hatL this been done 
it  would have afforded protection to the intestate and the injury 
would not hare  occurred. S t r e r t  .c. Con1 Co. .  17% 

3. Where, under the order of the ilefeadnnt's vice-prinvi :ml. its employee 
went upon the top of the defentlant's press to re11;ijr an electrically 
driven machine, nut1 there in a snlall space w a r  the ceiling, it was 
probable that he would come in contact with w deadly, nniusulated 
electric rail, reuderetl harluless by the order of the vice-principal 
that  the current be turned off. and while working, there the rice- 
principal suddenly ordered the curreut to he turned on again, illit1 
there was circumstrmtial eridenw that the iutestatc: could not have 
heard such order. and there was evidence that  tlwre was a safer 
method of cloing the work: H e l d ,  tlefendaut's moticm :is of 11o11snit 
upon the evidence was erroneously granted in tlie lower court. 
Ellis 2.. H o o T d  Co.. '762. 

4. Where there is evidence that a totally inesperie~~ced tmyloyee is in- 
structed by the superinte~ident of a mnuufactur~uy compuuy tn 

assist another, an esperieucwl employee, in putting: a blo\v pipe in 
a boiler for the purpose of its repair, and upon the wssurtmce o i  
safety and under immediate. direction of the other employee lie taps 
with a hammer :I cert:iin pipe, and suddenly steam e n r e l o p h i m .  
causing the injury ill suit : Held .  sufficient to take the. case to tlie 
jury upon the issue of tlie (lefcndant's actionable negligenc~r. Ore)'-  
tot& G. M f g .  GO., 670. 

d Worr l i t t g  nrrd I r f ~ t r - m t i r t g  h " c r r ~ o i t  
1. Where the plaintiff's intestate \ w s  t~ml~loyctl to work in the erectiou 

of a concrete pier of n britlge across a stream, nud an action is 
1)rought to recover damages for his alleged ~rrongful death, evidence 
tending to show that the intestate had beeu workiug: on the erection 
of this pier several (lays before it was higl~ enough to lw dangerous 
from the passiug over it  of heavy buckets of concr'?te, aud that hr 
was ordered to work on to11 of the pier without being warned of the 
danger under the vhauped cirvumstt~ncxs froln the passing of thew 
buckets of concrete orcr the higher pier, and be was struck autl 
killed by one of these buckets, is sufficient upou the itctio~iable negli- 
gence of the defendant upo~i thr~ appropriate issue and tlefcndant's 
motion as of no~isuit is propt~rly tlei~ietl. I'o~crtg 1.. ll'ootb. 43.5. 

1 d s s f t m p t i o r a  of R i s k  
1. Under the facts of this cnse, where tlau~ages a1.e Ireill:: sought for nn 

alleged negligent illjury caused by the 11st. nf ordinary tools in all 
unusual way, with evidence that the nrgli::ei~t failure of tlle rm- 
ldoyer to furnish his employre a reasoilably safe plrce to \rork tu~d  
the negligent order of the employer's u l t e r  r g o  to (lo tlie work, in- 
volving the issues of negligc.nce, c:onl-ribntorg ~ieglige~ice, ;111d ;is- 
sumption of risk: IZeld, the submissiou of the question of assuulp- 
tion of risk in the charge of the court nlroll the issut, o f  coutribatorg 
negligence, without submitting tlie issue of ;tss~:mption of risk 
separately is uot prejudicial or reversible error. Srrtith I:. Riic lr ,  7 2 .  
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2. The doctrine of assumption of risk will not o r d i n a r i l ~  preclude n 

recoverx by a n  employee for  ail injury caused by the employer's 
negligerice unless the  danger is  so  open, obvious arid imminent tha t  
no man of ordinary prudence would coutinue in the employment 
and incur the  risk thereof. Jfnulde?t r. Chair Co., 122; Ptreet Y. 
Coal Co., 178. 

3. Where there is  any doubt a s  to  the  fac ts  or the  inferences to be 
d rawn  therefrom, the  question of whether the  risk incurred in the 
employment is  so  openly, obviously and imminently dangerous a s  t o  
pu t  in to  operation the  doctrine of assumption of risk, is  for the  
jury, and i t  is  only where there  is  a clear case that  it is one of law 
fo r  the court. Xaulde~b v. Chair Co., 12. 

4. The  burden of proof a s  to  the  assumption of risk is ulmn the tlr- 
fendant. Jlauldetz. v. Chair C'o., 122; Yo~c~ig c. Wood, 435. 

5. Where the  servant i s  killed while acting under the instruction of the 
master he is not held to assume the risks of ~ s i s t e n t  dangers of 
which he is  not aware.  Yololg c. Wood, 435. 

y Cott t r ibutor~ Segligencc of Servant 
1. The  defendant in a n  action to recover clanlages fo r  a wrongful death 

h a s  the burden of proving his defense of contributory negligence 
and assumption of risks. Yoz~ng v. Wood, 435. 

2.  While in the course of his employment the  plaintiff was  engaged ill 
running a truck loaded with several tons of lumber, running on 
wheels upon a track from his employer's dry  kiln to a transfer 
point, and knowiug tha t  the truck would run down on an  incline. 
chose of his own volition, without instructions to do  so, to t ry  to 
stop the moviug truck by getting in f ront  of i t  aud bracing his 
back against  i t ,  in nn uuusual manner, and thus received the injury 
iu suit  : Hcld ,  the conduct of the  1)laintifT constituted contributory 
llegligencc that  would bar  his recovery, if his negligence was  the 
cause or one of the causes witliout whic2h tlie injury would not ha re  
a ~ u r r e d .  Lunsford v. 31fg. C'o., 510. 

D Master's Liability for Injuries to Third Persons (1,ial)ility of 11ospit:tl 
see Hospitals) .  

(L Work of Zndcpettdcnt Co)ltracturs 
1. Where the  principal contractor for  the  loading of logs on cars of a 

lumber c o ~ n l x ~ n y  furnishes a skidtler for  this use to a n  independent 
contractor who ha.? full  charge of the employees for  the work, and 
they a r e  solely employed by him under the terms of the independent 
contractor, and in fac t  while the principal contractor may be held 
liable to one of these ein1)loyees for  furnishing a defective skidder 
which causes a n  injury,  i t  is not responsible for such injury when 
the  injury is solely c4aused by the  negligence of the independeut 
contractor in operating tlie skidder, aud there i s  no evidence or  
claim t h a t  the skidder ill use was  defective. Jloorc 7?. Ratck ,  125. 

b Scqpc of Emiplogment 

1. Where a servant by his ow11 il~depeudeut act  injures auotller servant 
of employer working under him, whether wilfully or otherwise, 
entirely beyond the scope of his employment, and there is  nothing 
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t o  show t h a t  the  master had  actual o r  implied knowledge of any 
viciousness or recklessness of t he  employee commi:ting the  act ,  t he  
master  i s  not liable ill damages a s  a mat ter  of law for t he  in jury  
thus  inflicted. E'rryrrar>tc z'. Rpi?tning Co.. 614. 

3. The liability of the master  in dnmages for  t he  negligent a r t s  of the  
servant  extends only to such a r t s  t ha t  occur within the  scope of 
t he  servant's duties o r  in furtherance thereof, a n 1  where  the  evi- 
dence tends only t o  show tha t  t he  irljura in suit  was  caused by the  
servant i n  going in his automobile t o  his master 's  store ou a holiday 
to  l ight t he  lights therein, without fur ther  duty  to  perform on tha t  
occasion, a motion fo r  judgment a s  of nonsuit thereon is  l ~ r o ~ e r l y  
grunted, and the  servant 's  intention of performing a n  insigilific:mt, 
gratuitous service w h e ~ l  he  reached the store, not requested or 
required of him by the  ~nns t e r ,  does not w r y  th is  i'esult. Tl'ilkic. v. 
Rtcrncil, 594. 

1.: Federal  E:n~l)loyers' Liability Act. 
d Litn~itrtfionn of .4ctions Thwertrrdcrs 

I. The  Fetlerril Employers' I,ir~l)ility Act tloes 11ot alluw rln actioll for 
damages for  a wrongful tleath to  he hrought after two years from 
the  date  of the  tleath com1)lainrtl of, ant1 where suit  ha s  b c r ~ ~  cwm- 
menced and no~isui t  entered,  i t  tloes not have the  effect of e s t e l~d ing  
the  t ime in wh ic l~  the  same nrtion may be hrought under the  Fetleral 
Statute.  V tcrrnfj v. R. R., ti95 

MINORS see I n f m t s .  

MORTGAGES. 
C: C o n s t r n r t i o ~ ~  and Oprra t io l~ .  

Z, Pnrticv atrd Dcbtx Secured 
1. 1Yht.r~ contemlmra~~eously  with :i deed to  lands  ~ u r c l ~ n s e - m o n e y  

n~or tgage  or tleed of t h s t  i s  given to the  grantor the  t i t le passes 
c'o itrsfnnti t o  the  mortgagee or trustee for  t he  s e c ~ r i t y  of the  note 
to  which the  tlertl is  srcondary. and  1-his r ight a t taches  in favor of 
:I th i rd  prrsoll who under ngreemeilt of the  parties a d ~ a n c e s  the 
money for  t he  l~aymerlt  of t he  l~n rchasc~  11rice to  t he  amount of t l lr  
nlonry so advanced by liiin. T'rrtxf ('o. r.  Htvck. 24. 

c 1,ioi cord Pr ior i ty ;  H~yi~aftvtiorr. (Pr ior i ty  of jutlgrnc~lt for service+ rr11- 
tlrretl corl)oratioll to  mortgagee see Corl)oratiol~s (; f )  . 

1. A ~)nrc~hwre-lnouey nlortgugc? g i r e ~ ~  s i ~ u u l t a ~ ~ r o u s l y  \vitll :I (leptl to 
l i~ntls  is  reyardetl iIs but ;I s i i~glc  t r i~ns i~c t ion  ii11t1 vests the  r q l ~ i t y  
of r ed r iq ) t i o~ l  in the  g r a l ~ t w  of the  deed subject to the  security 
title of t he  grantor. and tloes 11ot require registratioll escael)t a s  to  
l~urcllwstw fo r  w l u ?  xutl cmvlitors of the  grnnlor in the deed. 
17rtrevf (lo, 1,.  I l ~ w k ,  24. 

2.  Tlw l)rol)tbr intlrsin:: of a ~nortgugt,  nl)otl lnllds is  a n  essential par t  of 
i t s  r e ~ i s t r a t i o n ,  aud where t he  1iusl)antl and wife make a mortgage 
on h e r  lantls which is  o111y in t l (~sed by the  registel. of deeds in theh 
nanw of t he  husbmtl,  i t  i s  not good a s  against  a subsequent pur- 
chaser for  value by deed f rom the husband ant1 wife t h a t  hwd been 
properly indt~sed ant1 registered. C'. S., 3561. H~wfotf.  a. Hecifon, 
455. 
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3. Where preferred stockholders of a 'orl~oration a r e  given a priority 

over creditors by a n  :lgreemeut in i t s  char ter  and  certificates of 
stock giving the holders thereof a lien on i t s  realty, even if the  
iigreement be construed a s  a mortgage, i t  is  inolxrativc a s  to 
creditors without coml~liance with our s ta tu te  requiring r rg is t r :~-  
tion. (:. S., 3311. E'lli~igton c. Supply Co., 78-1. 

F Transfer  of Mortgaged Property.  
a Liubilitl) of Xorfgagor f o r  Debt d f t c r  Tra~tufer  

1. By selling the  mortgaged lwemises the luortgagor of lar~tls  is not 
relieved of his personal liability ulmn tlie note secure11 by tlie 
mortgage, outstanding in tlie hands of a l~oltlt>r in due (wurst3. 
Keller c. Parr ish ,  733. 

I, Liubilit!~ of I'urchnscr of Equity of lictlemptior~ fo r  L)c,bf .Lsxiintvd i~r  
Vor tgage  

1. ]%'here t he  grantees in a deed to lands esl)ressly assume all esist ing 
mortgage debt thereon they I~ecome liable uot only to the mort-  
gagor, but directly to  the  holder of the note secured by the  n~or tg :~ge 
who has  acquired i t  for a valuable considrration in dne course. 
Kcller G. Purrish.  733. 

2. The granters  of land subject to a mortgage a r e  estol~lretl to tleuy rlw 
validity of tlie mortgage. Ibid. 

(: Satisfactio~i ant1 C'ancellation. 
Fcwm (aid Validity of C n r ~ c c l l u t i o ~  
1. Tlw s ta tu te  in wgnrcl to the cancellatio~i of nlortgages : ~ n d  tleeds of 

t rus t  by cancellatiun ent ry  ul)oli t he  record must be strictly (c.olll- 
l~ l ied  with in order to secure the grantee in a sulrsrquent cwlivry- 
ancBe of tlir locus in quo against  t he  1)rior rncuml)rance, and wherc 
this is  done upon eshibit  of t h e  canceled coliveyance and Ilotrs 
marked paid, tlie rn t ry  slioulti recite correctly the  name of tlitL 
beneficiary and l~aymen t  of the  note, uotes or Imntls, as tlir c.aw 
may be, by the payee thereof. C'. S.. 2594. ViUn c. henzp, SUI). 

Void Ca?tcellation; Sot ice  to and Rights of h'itbaequeirt llortcjcccjccn ctrrrl 
Creditors 

2 .  Where a n  entry of cancellation i s  made of record by the  rtyi4ter of 
deeds in canceli~ig a mortgage, C. S., 239-1. reciting another naui t~  
ns mortgagee, trustee or cestui q u r  t rus t  t han  tha t  al)l~earin:: in the 
registration of the  instrument.  aud  tha t  the  "bond" was  market1 
paid, when the  inotrument recited four bo~ ids  m:ituring in series. 
i t  is  sufficient to wet a la ter  grantee or mortgagee upon inquiry ns 
to whether the register of deeds liad made n mistake in cancrlinp 
the  mortgage, and  fis  hini with notice of all facts a reasonal)lr 
inquiry would have revealed, lIrTls c.  Kemp, 300. 

Foreclosure by Action (Set t ing  aside foreclosure by lieirs f ( ~ r  irregu- 
lari ty see Descent and r)istril)ution C' a 1). 

Right of Xortgagcc to Bid i n  Property 
1. The  holder of a note secured by a mortgage on lands may bid a t  a 

judicial sale of foreclosure under a decree of court  authorizing 
the  sale, and  acquires title in the absence of f raud.  Bank 1.. 
Peanut  Co., 733. 
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12 Deficiency and Pereonal Liability 

1. Where the defense to an action to recover the balance alleged to be 
due on a note after foreclosure of the mortgage swuring it, is  that  
the payee agreed to bid the lands in for the full amount of the 
note, and the evidence discloses an offer to do so without accept- 
ance of such offer, the plaintiff is entitled to recover, and the burden 
of proving the defense is on the defendant. Dunlop v. Smith,  502. 

2. Where the purchaser of the equity of redemption in his deed es- 
pressly assumes the payment of the note secured by the mortgage, 
the holder of the note may enforce the payment against the pur- 
chaser of the equity of redemption personally to the extent of the 
deficiency after applying the proceeds of the sale upon the note, 
under the principle that one for whose benefit a contract is made 
may recover thereon. Keller v. I'arrish, 733. 

3. Where the purchaser of an equity of redemption assumes the pay- 
ment of a prior mortgage note, an agreement between him and the 
mortgagor, releasing him from liability upon the reconveyance of 
the equity of redemption to the mortgagor, is not binding upon the 
holder of the mortgage note where he has not clmsented thereto, 
and his right to recover being directly upon the promise made for 
his benefit, the mortgagor is not a necessary partj. in his action to 
recover for the deficienvy after the sale. Ib id .  

1 Disposition of Proceeds artd Ntopl tc .~ (Right to 11o1nes:teatl thert4n see 
Homestead A d 1 )  

1. The only authority conferred by C. S., 2691, on the clerk of the 
Superior Court is to order a resale of property foreclosed under 
mortgage or deed of trust upon lands where the bid has bee11 raised 
in ten days under certain terms and conditions tterein prescribed. 
and where there are  a first and second mortgage upoil such lands, 
foreclosed under the second, an esception to the d stribution of the 
proceeds is untenable, the remedy, if any, being by indelwntlrnt 
action. 111 re  Bauyuess, 258. 

2. The mortgagor of lands before foreclosure may scll and convey by 
deed his right of equity of redemption to another upon agreement 
that the purchaser assume the 11ayment of the mortgage lien, ant1 
thereafter when the lands are foreclosed the purchaser is entitle11 
to the surplus remaining as  against his \-endor. .lfcKit~ile!l 1 ' .  

Sutphitt, 318. 

3. Where the mortgagor has conreyed his equity of redemption. upon n 
later foreclosure, the surplus does not belong to the mortgagor, but 
to the grantee in the deed conveying his equity of redemption, the 
surplus representing the value of the equity conveyed, and where 
the purchaser of the equity alleges these facts, the mortgagor's de- 
murrer to his plea is bad. Ibid. 

MORTUARY TABLES see Death B c. 

bIOTIONS-In arrest of judgment see Criminal Law J-for Sew Trial see 
New Trial C-for new parties in Supreme Court see Appeal and Error 
A b-Hearing motion to set aside verdict out of term see Trial G a 1. 
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JIUSICIPAI,  ('OIIPOHATIOT\'S (Counties see Counties-Acquisition of lire- 
scriptivc. r ights 11y municipality see Adverse Posscssiol~ 1) 1 .  

h Creation. Alteration. Esistfmc.e. and 1)is.olution. 

1. Whchrc> by special :~c.t thv 1,egislaturc gr:lnts ;I c,liarter to ;III ex i , , t i~~g 
city, enlarging thc city limits to  t ake  in  terri tory withi11 ontB or 
more  onlo local t a x  districts, i t  i s  not necessary, nor contrary to  the. 
Constitution, Art .  VII ,  sec. 7 ,  t h a t  a vote of tlie people within tht. 
added terri tory be Iii~tl cithcr ul)ori t t ~ r  question of a ~ n ~ e s i n g  such 
terri tory or upon the  {luestion of levying school taxes  therein, the  
ob jwt  of the  char ter  being to 11rovide for  t he  government, wel- 
f a r e  and improvement of t he  city, and  not ~ ~ r i m a r i l y  for the mercL 
maintenance of schtals.  Hailcy 1'. Tl-itrxton-Halent, 17. 

2. Where  the  Legislature grants  ;I char ter  t o  a n  es is t ing  city enlarging 
the  city l imits to take  in terri tory within :I school distr ict ,  t l~ t .  
munici1)ality takes  control of al l  n1:ttters over which i t  is  givt.11 
ac thor i ty ,  to  the  exclusion of other gorernmcntal  agencies, but this 
result  i s  not i n  conflict wit11 Art.  11, sec. 29, of t he  C'onstitntioll. 
prohibiting the  Legislature f rom pussing any  local, l ~ r i v a t e  or specii~l  
ac t  establishing o r  changing thc  lines of school d is t r ic ts ;  m y  
change in existing scllool distr icts which may result being merrily 
irlcidrntal to the main  purpose of investing the  inh:~bitants of' tlw 
city with control of a l l  municipal matters.  Ihirl. 

B Govrrnnic~ntal Powers and Functions 

a P o n o  of Citll to Mui)ltai~l Nchoo1.v (Power  to  t a x  therefor stw T a x a t i o ~ ~  
A b )  

1 .  The power given by C. S., 253:! (Art .  16) ,  to  "any city'' to :icquire. 
establish and  o l~e ra t e  scl~ools npplies to  any  city whether or not 
i t  ha s  adopted a plan of g o v e r ~ m r n t  under C.  S.. ch. 56. IIailf!/ r .  
71 i n ~ t o ) ~ - N a l ~ ) ) z ,  17. 

2 .  W h w e  n city ib required by htatutc to  c%tablish, m a i n t a i ~ ~ .  suly)ort. 
etc., i t s  public sc.hools: Hcltl, necessary buildings a r e  a n  integral 
factor in the  maintenance of the  school system. m i l  their  construe 
ticm is a muniri1)al purpose. Ibid. 

D Officers. A#c:nts, ant1 I.:mployct~s ( I i o l~ds  of, s r e  lJrincil~:tl i111(1 Surety 
B c ) .  

1. Public, road officials of :I to\vlisl~ilj may not be held gersonally l i a l ~ l t ~  
for  their  official ncts in t h e  : ~ b s c ~ ~ c ~  of allegations t h a t  the irc.ts 
\\.?re3 done maliciously or corruptly. La8siter n. . ldams. ill. 

c C'rin~itlal Liabilit!/ for Jlisfeeuunce. ,!o~feasat~cr or. Malfeasa~tc~c~ (of 
Superintendent of S t a t e  IIocpital see Public Officers) 

1. A member of t he  board of education of a county is  not  guilty niitler 
the  provibions of C .  S., 4:3W, for  voting a s  iuch member fo r  tlie 
p u r c l ~ a w  of svhool buses from :t company selling them owned by 
his  wife. and in which he had no pecuniary i n t e r e ~ t  and  for  \vliicl~ 
Iw norked upon a salarj-, n h e u  the sa le  was  made by other 
agents of the  company upon n rommission basis. 8. r ,  Di~71nn))t 
740. 
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E Torts. 

c D e f e c t s  or Obstructiorrs i l l  S t ~ c t s  01. O t h w  Public  l ' l w c s  

1. A motion as  of nonsuit up011 evidence in a lwrkonal injury suit 
against an  incorporated to\vn where there is evidence tending to 
hhow that  the plaintiff was aware of an ob\trnction alleged to 
hare  caused the injury, but did not think of it a t  the time thereof, 
the light to the place having been olrstruc3tetl by lhe to\vn is prop- 
erly denied under the facts of tliiv case. Ijoa~c-cll 1' .  l'ubor, 196. 

(2  D e f e c t s  o r  O b s t ~ x c t i o n s  i n  S e w e r s ,  Drains,  a ~ ~ d  W o t c r  Courses  (Joinder 
of municipality as joint t o r t - f e a s o r  for damages caused thereby see 
Parties R a 1-Limitation of action t1iert.for stbe 1,imitation of Ar- 
tions B a 1) 

1. A valid charter provision of a city that no action f , r  damages shall 
be instituted against i t  unless within s i s  months : ~ f t e r  the damage 
notice shall be gvien in writing to the municipal authorities of the 
date and place and the amount of damages clniu~rd, is wbstan- 
tially com~)lied with if a notice is filed which puts the municil)i~lity 
upon notice of the character, place, and time of the injury, i111tl 
the amount of damages claimed, and is sufficient to al)prise it of th r  
nature and character of the damages sought in tlit action. l ' P t / / ~ ~ ~ l i  
c .  G r e e ~ t s b o r o ,  41'5. 

2. Where there is a valid provision in tlie charter of :I municilrality 
requiring written notice of a claim of damages for an  injury \vithin 
s i s  months from the time of the occurrence of tlie injury, tlie re- 
quired notice given n'ithin s i s  months from the time of the tirct 
appreciable or substantial injury is a compliance with the lrro- 
visions as  to the time of notice. I b i d .  

F Contracts and Franchises. 

b S s s i g n m e n t  o r  Surrender  

1. Where under a n  ordinance in the nnture of a contract n \\.att'r 
corporation receives from a city a franchise upon condition t h t ~ t  
i t  furnish water free to the city for certain pul~lic lrurposes in- 
cluding the public schools not o~vnetl by tlie tit),, but under the 
control of trustees of i ts  graded schools and the board of education 
of tlie county, and by agreement between the city and the water 
company the former takes over the lroperty of the latter, nntl 
conducts the business : H e l d ,  in effect the transaction is a surrender 
of the franchise by the water comlmny, and not an :wsi~nmeut, 
and the schools cannot claim the right from the city for ;I frtlr~ 
water supply. B o o r d  of Trrtstec's 1;. H ~ I ~ P I ' S O I I ,  6%. 

2. Where a city by ordinance contract imposes on a wa t t~r  ctrinp:~ny tht' 
requirement of furnishing water free to the gratletl achools ol)t~r;~tttl  
therein, and the city thereafter acquires the plant by a wnendt 'r  
of the franchise: H e l d .  u~ider  the facts of this else, fair tlrnling 
requires the city to give the school authorities rc,asonable no tic^ 
of its intention to charge the ~.chools for water furnished tht~lll. 
and tlie city may collect only for water furnished a f t r r  such uoticats. 
I b i d .  
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(: Public Improvements (Sure ty  bonds therefor secJ Principal and  Surety 
B b ) .  

c d s e c . ~ ~ m e n t s  Therefor 
1. Where in accwrdancr with t he  ~)ror is ions  of ('. S., PilO(1 r .  the  I~oartl  

of aldermen grant  a petition for  street  imy)rorements rec lues t i~~g 
the  assessment of n larger proportion of the  cvst of t h e  improve- 
ments against  the  lots of laud abuttin:: tlirectly there011 thnn is  
otherwise required by s ta tu te ,  a f t e r  the  coutirmation of t he  assess- 
ment roll a subsequent board of alt lermet~ is  without power to grant  
a petition of t he  abut t ing  l a ~ ~ t l t ~ w ~ ~ e r s  for  a reductiot~ of t he  ah- 
sessmerlt upon the  groulltl a l o i ~ e  tha t  the  amount vf the  :~ssessments 
exceeded t h a t  they had originally atiticil)atcd, and i~ suit  by other 
taxpayers of the  towu to enjoin the  granting of such 1)etition is 
[roller. ('. S., 2715, 2 ('. S.. W ) 6 I f j ,  hart1 I IO :111pIicati1111. M(,- 
I'lester c. Chitm Groce, ::Ol.  

2. W h t ~ r c  a municil~ali ty I I ~  ssufficitwt ntlrerse use has  acquired title to :I 

street  within the  original praut  of right of way t o  a railroatl co111- 
pany, the  1)roperty along the  Ijoundary of such street  belonging t c ~  
the  railroad company is liable t o  assessrneut for i n r i n g  irntl street  
improrcimrnts a s  p r o ~ i t l r d  l)y statl l tr .  111 thc Mutter o f  .4saes.~mc'1rt 
Ayai)lbt R .  IZ.. $66. 

g Z'arhx and  Keozat ion Grounda 
1. Where the  commissior~ers of ;I vity have purchasetl lands tacitly o r  

c~spressly for t he  ~ ~ u r l ~ o s t ~  of ;I l~ubl ic  park ,  and  h a r e  sold the  same 
and  turned the proceetls over to a city park  and  recreatiou com- 
mission created hy statute.  :m action brought to require the defencl- 
arits to place in the  city t reasury  thr' sum so paid is  a n  atfirulnnc.ts 
of the  city's right to hart. l~urchnsed and to have sold the  In~ltls : 
i~nt l ,  HvZd fitrthc~r. thilt the  transactiolr having I)ren coml~letc~tl. tht. 
question lins bccomc acntlemic. Hul l  c. IZedd, B"2. 

1. S o   resumption of neg1iqenc.v i.: raised by the  fac t  alone tha t  at1 
acciclcnt has  occurred. :111cl it i* required tha t  the plaintiff ill hi< 



9 64 INDEX. 

N N X L I G E N C E - C ~ I ~ ~ ~ ~ ~ ~ L ~ ~ .  
:rction for actionable negligence sl~o\v 11,~ his t:vitlence that the 
clofcndant brrachetl some duty o\vetl to thc 11:uintiff's intestato 
and that  such brc.i~c*h was t h r  l)rosimiite cilulje of tlie injury, 
ant1 ul~on failure of the 1)laintift' to introduw e\.idence tending to 
shoiv all of the elemcnts of inj~iry,  11~gligt~nw :m(: proxiulnte cause, 
:I n10tio11 as of ~ i o ~ ~ s ~ i i t  is ]~ ro l~er ly  allowtvl, .ViL/(,r T .  I T o / I m d ,  7:N. 

B P r o s i m ~ t e  ('mlse. 

b .4ctiotlable Seg1ige)we J l u ~ t  Hc lJ t 'o .~~i )nufc3  (.'urtsc, o f  I ) l j r~r~!  ( I n  a(.tion 
:rgainst l ~ i l ~ t ~ r  setL Master i111d S ~ v i r ~ i t  2 .  :;; C b 7 )  

1. Negligence to be actionablr! must he rlie l)roximuto cause of the in- 
jury in suit, or that  cause which, ill llaturai and ~ o n t i n ~ o u s  
sequence, unbroken by any new or i ~ ~ ~ l v l ) ~ w l ( w t  CILUS(~, 11rod11(w thc~ 
thvent, and witllout \vliic.li it \voultl not I r i r \ . r 3  ~~c.c.nr.wtl. (;ibbs 1.. 

Y'eleyraph Co., 31t;. 

u I ? z t e r ~ e t ~ i n y  C'uuues 
1 .  Clmn eviilence tendiug to show that i~~drl)csndent :iAs or rniscmduct 

of another intervened and 1)roxiruatc:ly caused tlie injury in snit, 
which the defendant in the exercise of ordinary c.llrcL could not lri~ve 
rtxasotiably anticipattd, and defendant's motion :IS of nonsuit should 
I E  granted. Cfrarer v. Cottotr J l i l l s ,  :KN. 

C Contributory Segligeuce (Of passenger see Bus 1,inek IJ c-of se rvmt  
see Master nnd Rcrvant (' g---of person oli track see I<ailrc~atls 1) t) : 3 :  
D c 4 ) .  

a O f  Persona 1 1 1 j u r ~ ~ l  it1 G'etwaZ 
1. The contributory uegligence of the 1)laintiR will bar his recoveriug 

damages arising from the negligence of the defendant when the 
plaintiff's neg1igenc:e concurs and coiiperntes therewith and Im.o~ues 
the real, efficient anti proximate cause of the injury in suit, or 
that  causc without which thc injury \voultl not have oc.carred. 
Bailey v. R. R., 515. 

(: Imputed Fcglige~ccc scbe Kz~ilroiitls I )  1) .5. 

NEW TRIAL. 
B Grounds. 

(I Dlisq~tulificcttion o r  Miscw~rltcc~t o f ,  trr .lflt~cting J ct1.y 
1. Where a defendant in n personal-injury suit carries iud(lrnuit~ insur- 

ance, in passing upon the jury i t  is not error for tlie trial judge 
to permit the defendant's attorney to ask for his information only, 
whether the juror challenged \\.as an agent or repxsentative of thc 
indemnity company, the question being restricteil to this 1ml)ose 
openly by the court, and the refusal of the trial court to grant ;I 

new trial upon this ground is not reversible c3rror. Cl'08S r. 
U'illianls, 213. 

2. Where under examination for canscL ir juror has nlisst;tted the fnct 
that  he was an alien, and i t  is milde to npl)ear thnt the pilrty 
examining him was misled thereby and \vould not have accepted 
him had the truth been known to him, on a p ~ e a l  the a c t i o ~ ~  of t l ~ c  
trial judge in setting aside nn adverse vrrdiclt 21s n matter of 1:rw 
will be sustained. Hinton r. Hinto t i .  341. 
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St ISSUI'I' see Tr ia l  I )  :I. 

1'AREKT A S D  CHII.1). 

1'AXTIES (111 nctio11 t lgil i~~st 1xiIro;1(1 utl(1er V t~ le ra l  c o ~ ~ t r o l  setA 1b1iIro:ids 
1.: i1-in action of c.o~~trttc<t s tv  ('olltr;ic.ts b' :~--\vl~o luny sue  for imllnlmeut 
of rni~rriilge s w  J I a r r i :~g t~  ( ~ '  h- \rho I I I ; I ~  ol)je('t to lilliil~g ~ ) r o ~ n ~ r t y  for 
S:ttiollal I'ark see ( ' o~~s t i t n t ionn l  1,:rn. I :I 2-Jlotion for  n r \ r  l)articxs ill 
Supremrb ('ourt sw5 A i l ~ l ~ t ~ : ~ l  :III(I 1*;1~or .I l>---Rtw1;111(1 for. s tv  A1111tvkl :1u(1 
Er ro r  K a ) .  

1 In  a n  ;letion again\ t  :I ~ n u n i c i l ~ a l  corl~or:rtion tultl l)rir;ttv c3orl1orn 
tions for  cwusin:: :t nuisnrlce by reason of cmytyi11g .;t3\\ilge ill n 
\ t ream above tbt. l)laintiff's Imxl, resul t i l~g in in jury  to  1~laintiff'''s 
land ant1 affec.tiug the  hra l th  of t he  family at his residence: Held. 
the  fac t  t h a t  each of the  defendants acted i~ldel)eudelitlg of the  
others i n  emptying t h e  sewage in the ptream does not affect their  
joint liability \\hell each knew or should have kno\r11 tha t  the 
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1'ARTII~:S-('o~ttir/ctc~tl. 
seniljie of e a c l ~  unit iug with t h r  other cnusetl or noult l  protluce 
jointly t l ~ r  tlsniages ill suit ,  nut1 a coinmou co l i ce~ t  of :lction, design. 
or purpose tlierrin is  I I O ~  necessary to  niulte the111 joint tort-fecr.uor~s 
and  their  j o i ~ ~ t l e r  ns t lefe~~tlt iuth is  prol~er .  ~ S f m l ~ l f ,  tliere GII I  11e 
IIO c o n t r i l ~ n t i o ~ ~  ri111o11g joint tort-fcrc~o~.$.  L i n r b o ' g o  1 ' .  f;n.utotiitr. 
4-15, 

2. Wlicre tlir plaintiff ullcges thnt  lie w i ~ s  riding in 1111 automol~i l r  iudtfi- 
pendently tlriren II$ i ~ n o t h t ~ r .  :111(l tha t  lir received injuries 11r11s- 
imntrly eaustvl I)$ t h r  r o l ~ c u r r r l ~ t  negligenee of such driver. :111tl 

t h r  t l r i r c ~  of another r~utomol)ilr, t~llegin:: in (letail su t f ic ie~~t  I U : I ~ -  

t e rs  to c w ~ ~ s t i t u t r  negligencrl on the  1)urt of 1~0th  drivers, the 
nc~~ligtmct.  :~llrgrtl i s  of ii joint tort .  1)ermitti11:: r r co r r ry  itpaillst 
c~ twl~  o r  I)otli joint tort-fctrnors, ant1 n t l e m u r r e ~  to thc. coniltlnil~t 
for  misjoiutler of l ~ a r t i r s  nntl enusrs of action i!: bntl. UIo:(~llf,r I , .  

Z'ransit Liice.9, SW. 

3. W11ere a Ims rng tb r  of :III autol)us trnns1)ortation comlmny sues the  
bus  coml)nny a ~ l  a rnilro:itl comlnmy for  injuries nllrgeil to  havr  
Irrrn causrtl by a eollisio~i I ) e t n e e ~ ~  the  I I U S  of one tlefendnut t ~ n d  
the  t ra in  of the  other. with t he  nllrgntions of negligencr a s  to  eac l~ .  
he  may rtbcover against  ei ther o r  both t l e f e~~ t lnn t s  u[u)~i their  joiut 
o r  coml)inetl nrj i l igt~l~cr~, nntl n t l e~nu t~ re r  to  the  corul~luint is  h t l .  
Virinrr 2'. T~'at~.spr)rtatio~r ('0.. 774. 

P A R T I T I O S  (I.;ffect of l~ur t i t ion  on right to caompensation for  i n ~ p r i w -  
ments see 1ml)rovements A a ) .  

A Action fo r  Parti t iou.  

1. n ' l ~ e t l ~ e r ,  in nu action for 11nrtitio11. ;I snle will Iwst sul1srrvci the  
i n t t w s t s  of tht. 1)articw is tt clnrstiol~ of fac t  for  the  tr ial  jntlgc. 
L w  1.. Barefoot. 107. 

PARTXERSHIP .  
A The  Relation. 

c E c i d e ~ ~ c c  of I ' a ~ , f ~ t o ' ~ l t  i p  

1. The t ~ s i s t n i w  of :I ~ ~ r ~ r t ~ ~ t ~ r s l t i l ~  must IIC .  sllown aliuirde t h r  tleclnra- 
tions of one of tlic memlwrs of' the  pnrtnersliip, u~ilrws t he  
t lrclnrntio~i is n1:itlr in the  ~ ~ r c s e n c c ~  o f  t h r  sup~~osetl pnrtuer who 
therein acquicaces, nntl the  declaration of one tha t  another jvils his 
l):lrtner, iri the  n l ~ s ~ l ~ c c  of tlir sul~poaetl par tner  and witliout his 
knowledgr, is  i~icomlrc~trnt. Il*trIluc.c 1 ' .  Estrx. 3Z.7. 

P E S D I N G  ACTIOS see Plendings D c 1 
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' Rights. Duticls. ant1 Liabilities to  Patir l l t .  

1. The  s ta tu te  recluirilig a 1111ysivi;i11 or mitlwife a t tendant  upon child- 
t ~ i r t h  t o  instill iu to  the  eyes of t h r  nrwlwrn haby 11rol)s of 21 one per 
cent solntion of silver n i t r :~ t e   doc^ not impose U ~ I I I I  the  1hysici:ln 
attenlptiug in good fa i th  to  obey the s ta tu te  t he  a t~solute  duty  of 
a s c e r t a i n i ~ ~ g  the l~ercentage  of t he  solutio~i fu r l~ i s l~e t l  by a hospital 
for th is  ~ u r l ~ o s e ,  and he  is  110t liable for  t lamagt~s resultin;: from the  
use of R larger per ctwt of snch solutio~i when so furnishetl 11y the  
hospital. C .  S.. 7191). ('o~it!ytot!. l'. TV!/~rtt. :3fiT. 

2. Where a nurse f u r ~ ~ i s h c t l  l ~ y  :I l iosl~ital  t:~l;rs :I I~o t t l r  of silver nitrztte 
from the  medicin13 c*hest of the  l losj~ital ,  tlir l a l ~ r l  on which i s  
illegible a s  to  the  s t r c ~ i g t l ~  of the solution, a~ l t l  iustills t lrol~s of th is  
solutiorl into the  eyes of :i ne\vl)orn haby while a t t eml~ t ing  to  comply 
with the  s ta tn te  retlniring tha t  a oile 1rc.r cent solution of si lvrr  
n i t ra te  11e used for this IJurlJosr, the 11hysicia11 in cl~argrh is  not 
liable in t1nrn:lges for  t he  injury r r s u l t i ~ ~ g  from the  fact  tha t  the 
solution used was  stronger tllan the  one l~rrscribecl Iry the  S t a t e  
Roard of Health,  sincc. t l ir  s ta tu te  tloes not impose upon him the  
du ty  of analyzing the  solution furnishetl by tlir hos l~i ta l ,  ant1 his 
neglect to  analyze the  solntion is  not ~ l q l i g e l ~ c r .  Ibid. 

PI,EADIS(:S ( I n  a c t i o ~ ~  of tresllass see Trespass to Try  Title A e. 

.4 C'oml~laint (Verification of coml~l:~iut  a <  proof of ac~coul~t  see Account. 
Action on C a ) .  

1. The  judge of the Superior C'onrt has  within his sonntl tliscrrtion the  
s ta tu tory  authority to  permit  t he  111:rintiE to  anlent1 his complaint 
when thereby the  gron11(1 of the  allcgetl rause  is not so substantially 
changed :is to bt.c~~nit, a new or tliffrrent ( * a w e  of action, and H e l d ,  
ill th is  action to  recover tlnmages for  iI conspiracy to 1 1 r e ~ e n t  the  
e ~ n y l o y m e ~ ~ t  l ~ y  others of a tliscl~:~rgrtl r~n l~ loyee .  ('. S., 4477. 4478, 
the  cause of :~cTio~l allegecl was  not su l ) s t a~~ t i a l l y  c l l a n ~ ~ t l  11y t1110w- 
ing a n  : i r n e n d ~ n e ~ ~ t  to  the effect tha t  the  1)l:iintiff llatl beell e rn~loyed 
by the  clefrntl:~nt 1)rior to  the t i n ~ e  of the a l l e ,g4  corls11irttvy. ('. S.. 
513. Goi i is  c.  ~'rtrycrct. 471.'. 

C Counterclaim. 

1. \There a corllorzltio~~ g i r r s  i t s  note to i t s  11rrside11t to  secure hiut 
:tgailist any loss he lnigllt snst:iin 11. rei1s011 of his endorsement of 
t he  corporntio~i 's  notes. and  the  11reside1it t ransfers  the  note to  n 
th i rd  Ilerson, who brings suit ,  t he  corgoratioii may not set ul) as ;I 

couriterclairn in t he  action inclrbtedness due  the  c~olyoratiou by the  
 resident. C .  S., 321. IVr1,lotts v. .Johtrwtr, 94. 

b Subject  Vn t t e r  

1. Dilmages fo r  all alleged a w i n l t  by a11 officer in taking  good^ under 
claim and del i r r ry  or fa lse  a r r e s t  b j  Llim, callnot be maintained a, a 

counterclaim in all action upon a note given by the  c l e f e~~dan t  to  t he  
plaintiff fo r  fertilizer sold t o  him. a s  i t  does not arise out of, and is  



not colinwtecl with the  subject-matter of the  itction, : I I I ( ~  tloess I I O ~  

accrue uutil a f ter  the commenceuwnt of the  maill 1etio11. ('. S,, .?l!I. 
521. Godwin 1) .  KeniletIy, 244. 

2. An unpaid judgmtwt in fnror  of ;I 1mrt.v to :IU actiol! rrr~tln'etl [)re- 
viously to  t h e  commencement of t he  l~ resen t  action is in legal eft'ect 
a contract upon which a counterclaim may be pleaded in  a11 actin11 
by the  opposing par ty  brought against him to recover 011 :I ]11'o111is- 
sory note. C. S., 521. J l c ( ' l r c ~ ~ r ~  r. P'rtTbright, 430. 

I) Demurrer (2) tmurrer  to jurisdieatior~ see Courts A a 1-for misjoi~~tltbr 
of parties sce Parties H : I :  in : ~ i ~ t i o n  1)y stockholtlel~s s w  Rr~nks  ; I I I ( I  
Rankiug H b 3 ) .  

1. A demurrer t o  ;I wlupl i~iut  OII  the gro11u(1 that  it' a l l ega t io~~h  \\vt.tL 
insufficient to constitutc :I (%use of i~ction will not he snrti~iucvl i f .  
taking the pleatling ill i t s  entirthty it i- sutficient in one or  more of 
i t s  piirts;  and w l ~ e r e  thta tl?mnrrer ic tlilit the cwl~trnc.t sned ou wt14 
a wagering one imd no recwt'ry cw~l t l  I)c 11xd untler ('. S., 2144, 
2145, aud two cause\ of action a r e  i~ l l rg td ,  if only ontA of them 
shoultl 11th qootl thcb t lrniurrel  rhonltl 1 1 t h  orrrrrilrtl. Jlcller r. F o r ~ r c ~ .  
476. 

2 .  Where the  clefer~dal~t e l t~~uurs  to  thr. sutiicirncy of thr  allegi~tious of 
the  complaint, ant1 sets u p  it countcrcpl:lim by way of answer to 
which the  plaiiitiff demurs,  and Imth tlemurrers a r c  sustaiurtl : 
H e l d ,  the  matters alleged both in the  compli~int and answtJr a r e  atl- 
mitted, and under the facts of this appeal the  rights of the ~ n r t i t ~  
can be more satisfactorily determiuetl af ter  a full disclosure of a11 
the  fac ts  and c i r cu~ns ta~ icw,  and tllt. action of 1he trirrl jutlgv ill 
sustz~iniug t h r  tlelnurrrrs is  r t~rersctl  O I I  ap{)t>al. f:cwrgcB I. .  , ~ i ) ? c c t h f ~ ~ . s .  
514. 

3. Where the corn1)l:lint contains i ~ l l e g : ~ t i o ~ ~ s  of c r i m i ~ ~ a l  consgiri~cy. 
fraud. sul~on~:r t ion of witnesses, suppressiol~ of erideuce, nnd jury 
a t ta in t ,  the  c a w e  of ;libtion stated is more t h ~ ~  the procurr- 
nlent of :l vrrtlict by means of falstk tes t i~uony or  the s u b o r ~ ~ a t i o t ~  
of perjury,  i111d the nctiou should not he dismissed because t l ~ e  c o ~ u -  
plaiut f i ~ i l t d  to nll t~gc thilt the witness, ulmu whose testimony tlnb 
verdict i n  qurstiou w i ~ s  rendered, has  k e n  colivicttd of perjury or 
t ha t  t he  falsity of the evidence has  bee11 establislled by writiug or  
nnimprac2hahlr record. and a demurrer thereto OIL the ground t h i ~ t  
u cause of :lction is not stated is bad. 31c('ol/ v. .~'118ticc. 553. 

4. Where  a defendant ha- nnother par ty  joirietl a s  a codefe11~1:lnt. and 
files a n  answer denying the  nllegatious of negli$:enre on his  art 
and alleging t h i ~ t  the  negligence of such codefentiant was  the w1e 
proximate cansr  of the injury in snit ,  but does ]lot demand relief 
against  such c-odefendnnt, and the complaint states no cause of 
action against  him, the  clcmurrer of the  codefeudmt to the  answer 
i s  good, and the  action ws to  him will be dismissed. 111 this cibt, 
the  s ta tu te  in  regard to contribution between joini. tor t - f eaeors  does 
not apply, the  cause of action arising before i t s  pawage and opera- 
tion. B a v g e o ~ i  1.. Trairsportnt inu Co.. 776. 
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3. \There two tlefelld;~nts ;ire s u r ~ l  for  a joint tort, il11(1 one has  filed :III 

imsv-er nllcging t11r l ~ e g l i g e ~ ~ c r  of the  o t l ~ c r  a s  the  sole p r o s i n ~ a t e  
cause of the  injury in snit .  hu t  asks  no relief against  i t s  codefe~~t l -  
ant ,  the  demurrer of the  la t te r  to the  answer  of t h r  former shoultl 
be disrrgardetl. T-i l ' i tr~r I - .  7 ' r n 1 1 , ~ p o r t a t i o , r  ('o.. 774. 

1 ,  Where therc is  1111 ; t l l t .patio~~ in tho cwulllttint of t he  1w11tlenc.y of a 
prior action, this t l e f n ~ i e  1ni1y not Ire t i~ken  IIIIOU tlemnrrer. Li i rc -  
hwgcr o. Ca.sto~r ill. 44.5. 

I. Objections t o  the  .ufhciency o f  tht. cornpl t~i l~ t  to ctate a c.auccb of 
:kction may he taken :lt m y  time ill the  ortlrrly progrrcs of the  tr ial ,  
or in t h e  S u l ~ r e m r  ( 'ourt .  or the ('ourt may (J. ~ ~ r o ' o  ~ ~ c o t r i  take 
notice of t he  incntticiency. T, t rss i f~v  1.. 4drrnc.u. 711. 

(; Issues. Proof, tind Variance. 

1. A coml~laint  lrroceetlil~g I I ~ I ~ I I  one t l~eo r )  will not i ~ u t l i ~ r i z t ~  :I reccn ery  
npon another ant1 twtirely distinct :rnd i~~depen t l en t  theory. : I I I ( ~  

w h t w  the a l leg:~t io~~.  01' tlitx ( ~ o r n ~ l i ~ i n t  s ta te  one c a m e  of :rc.tiol~ ant1 

I ' I< IS ( ' IPh I~  A S I )  .iGESrI' (Otticvrs of I ~ i ~ l l l i  11s i t s  ;lyc.nts scsc 1{;111ks : L I I ( I  
Banking C ~ ) - I I I S I I I ~ ~ I I I ~ C ~  tige~rts see 111sur:uic.e I< ;I-IYifo :I< : i g t > ~ ~ t  i l l  

t l r ivi~iy family ca r  sect Hnsl~itntl i111tl \Y i f~  R : I ) .  
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PRIS('II 'A1, AXE) SI-RETY (Gu:~r :~uty  see Guaranty) .  
B S a t u r e  a11t1 Extent  of I h b i l i t y  of Surety (On claim and  tlelirery bouds 

see Ileplevin G b ) .  

1. A I)nl~k loaning mouey to a coutractor to hniltl a p i~bl ic  highway for  
ti certain towuship ill a couuty may not recover against  the su r r ty  
ou tlie contractor's Ooud 011 the  ground tha t  the  money was  used for 
t he  1)nymrut of laborers ant1 ~uuter ia lmeu furnishing labor nntl 
u~attarials used u l ) o ~ ~  the  liigliwny, without having thereupou pro- 
cnretl ; ~ s s i g ~ ~ u i e u t s  to  it of tht,ir claims. uothing appearing in the' 
note given the  I)ank I I ~  t he  contractor showing t ' int  the  loau was  
for th is  purpose. h'ircluotr r .  Hil l .  494. 

2 .  The  compensation for  tlie services of' a foremnn uec2essury to  t h r  
constructio~i of n coruity highway is recorernl)le I):: liiui n w i u s t  t l i t~  
surety ou the c.outractor's I~outl wh(.re the  bond i s  gireil in coil- 
forniity with the s ta tu te .  C'. s.. 2445. Ibitl .  

2. Where  certain par ts  of a steam shovel used iu co~tnectiou with tlw 
co~istruction of ;i county highway a r e  replnccul by other par ts  \)or-  
rowed for  t he  1)url)ost'. a11d a re  necessary iu tlie constructio~i,  the  
surety on tlie contr;tctor's bontl is  not l in l~le  uutler the  s ta tu te  f o ~ '  
the  p i~ymen t  of o ther  like 1)arts purchased to  r e l ~ l w e  the  borrowetl 
prirts which ha re  thus  been paid for. I b i d .  

c Ilorrds o f  I'rtblic Onqiccrs (cud Agclrtx 
1. -4 bond iilclemnifying against  loss arising f rom the  :lefnlcation of its 

collecting agents, ~ ~ a m i n g  a limit of i ts  linhility nud provitliug for 
n r rnewal  upon the  payment of nuother premium, and proriding 
tha t  the  1ial)ilit.v shall not esceed tha t  named in tlie policy origi- 
11n11y issued. whether the  loss shall  o w u r  dur ing the  term uamed or 
any  continuances. by i t s  express ternis excludes a liability for losses 
occurring during the  original 21ud renewal periods beyond the 
amount stc~ted iu t he  ~ o l i c y  originnlly issued. ,J~~c~ksotrz ' i lIc  1.. 
Bryu i i ,  721. 

2 .  Where  a n  iudeuinity bond expressly excludes liability 1)eyontl :i cer- 
ta iu  i~moun t ,  i t  ~ a n u o t  be maintained tha t  it was  ~nislending t o  the  
insured in the  abhencr of mutual  mihtake o r  f rnu  1. Ib id .  

PROCESS. 
A Sa tu re .  I ~ ~ s u r a ~ l c e .  Requisites nntl Validity. 

1. By chapter 66, Public I ~ w s  1927, construetl with C. S., 476, the clerk 
of t he  court  from which a summons ill a civil action has  \)eel\ 
issued is required t o  issue all al ins o r  pluries suumons  if the yroc- 
ess officer ha.; not had t ime to serve the  original within the  tirnr 
prescribed by s ta tu te ,  without the  necessity of t l i ~  p l i l i~~t i f f  in the  
avtiou i ~ p ~ l y i u g  therefor. Xed! /  r .  .ll itrcrs. 345. 

1. Where in u civil action a l ias  or 1)luries summouqes ,Ire iwned in t l~ t .  
event of nonservice of t he  origiual. n break iu t l ~ e  chair1 of sum- 
monses works a discontinuauce, nud where a summons is therenfter 
served it commences a new action. S e e l y  r .  3fiirrrs, 345. 
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I'I-RLIC OFFICEI iS  (Officer4 of J Iun i t i l~a l  ( 'orlwrntio~i\ 011 J l u n i c ~ l ~ a l  ( 'or- 
l~ora t ions  1)) .  

C Righs, Powers. Ih t i ec .  ant1 L i a l ~ i l i t i e ~ .  

1. \\'bile c o r r u ~ t  in tent  is  not nrcessary t o  sus tx i~ i  a c o n r i c t i o ~ ~  nntlcr 
t h e  prorisions of ('. S., 4384. making i t  a misdemeanor for  a pnhlic 
officer t o  wilfnllg or negligently omit, et  c.. t o  tlischnrgc ;111y of t h r  
duties of his office. it is  required tha t  t he  indictmel~t s~~f f i c i e~ r t ly  
charge the  offense of w1iic.h such officer is accused : ant1 wlli're t he  
action i s  against  the. sul~erintentlent of a Sta te  hospital for  the  
ins:ine, :lnd the  intl ict~nent charges t h a t  lie remoretl or cilnsetl to  
be remoretl patients to his 11riv:lte f a r m  ;mil causctl them to be 
worked thereon. without a l legat im of in jury  to  t he  p l ~ l ~ l i c  or to 
t he  patients, or of ~erso111i1 g:lill to  t he  tlefelltlant, the in(lictnl(311t 
fails  to  charge facts sufficient to  consti tutr  a n  o t f e ~ ~ s r  ur~t l r r  the  
s ta tu te ,  and tlefen(1aiit's inotiol~ in ar res t  of judgment shonltl 11c 
allowed. R.  I . .  A~rdr rao~ t ,  771. 

RAILROADS (C'crntrol aiitl regulation, 11ower of ( ' o q i o r a t i o ~ ~  ('oniinic\i(~ll c ~ r  
Corporation ('ornmi~.ion A 11 ) .  

1. Where  a railroad comlmly i s  gircn a tlretl to  i t s  right of \ray for all  
necwsary railroad purposes. t he  cluestio~l of necessity is priln:rrily 
one fo r  the  railroad c.onil)nny. Hoclgc~s  1:. I < .  K.. t it i . 

1 .  I n  a n  action to  rw t ra in  a railroad c o l n l ~ ~ n y  fro111 Irniltlilig I iowrs for 
t he  use of i t s  foremen and s e ~ t i o n  liantls, wnl)loyetl in thc  necrLss;rry 
nl7lieel1 of railro:~tl 1)roprrty. on a 11lot of ground tleetlrtl to it for a11 
nccessxry railroad l~nrl~ost7s.  :I ternllornrp order rrstr;rininp tlic 
ci)nipxny f r i~rn  I~uilding s11r1i liouses until the, fini11 l~ea r ing  s1101il(I 
not be granted without a fiu(ling of fact t ha t  tlit, c o m l ~ a ~ i y  11:1(1 not 
rs r rc iwt l  i t s  right in good faith.  n l~t l  u-as 1ic1t usilly t l ~ r  l i ~ n ~ l  f ~ l r  
Iiecessnry r:~ilroiitl 11url)oscs. Hodyes L-.  K. R.. 66. 
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I:AII,I~OAI)S-C~~I~~~III~~. 
no evitlencc~ t1111t s n c l ~  was  urc.eas:iry owing to  11 1us11i11 tlirugerous 
cwntlitio~ls existing :it this p:~rticul:~r 1)1:1(:c~, suc.11 rLs ollstruc.tio~~s to 
conct>al t he  apl)ro:~cli of trains,  antl where t he  ev~tlenc+e tentls only 
to  show that  a11 the  usual signs 11:1tl been placed there. ~ig11:11s I W  

warnings given, by t11e e n g i u t ~ r ,  and  the  view W:I*  rlcwr and ii1101)- 

strurtetl, ilud t h ~ t  the  tlcfentlnnt was  not o t l i t w ~ i s c ~  11eglige11t. :I 
jwlgment 11s of nonsuit is  proprrly euteretl. R~~tcirclov r. R. K.. S4. 

2. \Vl~ere t he  question invt11vt.tl in i111 action for tlam:~pt.s : ~ g : i i ~ ~ s t  :I rai l-  
road co111p:iny for tlw negligent killing of p la in t i f t"~  i11ttwt;ltr 11y ;I  

ctollision a t  :I lligllw;~y crossing is wllrtlwr tlie ilefrntl:~nt's t ~ n g i n ( w  
slloultl 11nve stoppet1 111s tr t~irl  a f t e r  t he  collision in tinle to harts 
;~voitl td the k i l l i ~ ~ g ,  wi t lenct~  of a witness who 11:itl hnel erlwrirnrt .  
:IS n f i re~nnn,  t ha t  the  t r a i ~ l  c~mltl  h : ~ w  bt'en stol1l)t~l withi11 t l~tt  
tlist;~nce a f t e r  i~pplying the  I)r;tkes. hnt t11:it 11e die1 not II:IW k~lo\vl-  
edge :IS to the  t h e  retluired to  ;1p111y the  I)r:~kes is  but ;I conjecture.. 
antl no sufic.it~nt evidence to  be sul)mitted to  the  jury ill the  : ~ l ) s c ~ ~ ~ r t ~  
of lt.ga1 cvic le~~cc~ :IS to the  t iuw i t  wonlil h a w  t:~k(ln to a11111y t l~ t .  
brakes. I b i d .  

3. Where ill a n  avtiou to  reeovt>r t l : i~ni~gt~s for n l ) e r s o ~ ~ a l  injury tillt.gth11 
to l1:1rr k ) t w  negligtwtly inflirted on tlie plaintiff l1y Iwing strrick 
by tlefendnnt's trail1 wliilt~ he  was  negligently i~ t leml) t ing  to ~ ~ r t ~ s s  
tht. t racks  w i t l ~ o ~ i t  looking for  the  approacli of t r :~ ins ,  the  doctri~~ca 
of contributory 11eg1igenc.e is  a l t p l i ~ l  in bar  of t.hc 111aintiff's rts- 
corering damages. Railcl/ t. R. I?.. 515. 

4. \\'here tliere is  ev i t l enc~  in a n  acticw iigainst u rnilrot~cl ( ~ I I I ~ ~ ~ : I I I ~  
tentling to  sliow tllnt a freight t ra in  was  blocking :I s t r re t  of ;I 

town in violation of a n  ordinance forbidding i t  to  ilo so for mort3 
than  ten minutes a t  >I time, and t l ~ a t  the  plaintiff was  a guest  in ,I 

c a r  driven by the  owner thereof. and  tha t  the  ca r  collided ~ i t l l  the  
obstructing t ra in  : H c l &  t he  violation of the  ordinance is  negligent.tt 
per  ye, and the  question of proximate cause shoultl be submitted to 
t h e  jury for  i ts  determination,  antl tlefendant's n ~ o t i o r ~  ws of 11t1n- 
su i t  s l~ou ld  be clenietl. D i c k e ~  I.. R. I?.. 726. 

5. The  uegligence of tile owner t lr ir ing 2111 automobile ; ~ t  the t ime of its 
collisior~ with ti railroad tr:lin hlockirlg t he  street  of a tow11 in 
violation of it11 ordinnllce i s  not ordinarily iml,uted to  one riding 
ill tile automobile a s  a m t w  guest or invitee, hut  th is  p r i n c i p l ~ ~  is 
subjer t  to  ulodificatiol~ under evidence terlding to slion- tlint t h t ~  
owner anti the  guest were engaged ill n joint enterprise. Ibifl. 

8. The  plaintiff' riding iiS the  guest or uiere inr i tee  of t he  tnvnel. clrivil~g 
nu automobile a t  tlie t i ~ n r  of 21 collision with tlrfendant's freight 
t ra in  standing across the street  in violxtion of r. to\vn orilinanc.cfi 
may not recover dnm:~ges against  the  railroad comymly w11e11 tilt 
negligence of the  driver of tlie antomobile is  t he  w le  c3:lnse of ~ I I P  
in jury  in suit .  I b i d .  

c 111,ircrics t o  I'crso)ts 011 or. S c a r  Truck 
1 .  A railroad compilny is  liable in tlalunges for  tlle injury of :l lirensecb 

si t t iug on the  end of a sill upon the  track when by the  exercise of 
clue care  by i t s  employees i11 operating the  t ra in  they saw or sl~oultl 
have seen tha t  h e  \\.as in a helpless condition in t ime t o  stop the  
t ra in  and avoid the  injury.  J o l k i ~ r x  t. I t .  R., 467. 
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2 .  Vpon evidence tending to s h o ~  that  the plaintiff's intestate \\>I- 4- 

ting in a helpleas condition upon the track of the defendant railroad 
company, and that  by the exercise of due care the defendant's em- 
ployees should have seen his condition in time to have avoided thtb 
injury by stopping the train, and there is also evidence of the con- 
tributory negligence of the i1lteit:ite: Held, in addition to the issue.; 
of negligence, contribntnry negligence, and damages. an issue as  to 
the "last clear chance" should ha le  1)ec.n submitted to the jury upon 
the conflicting evi i le i~~e.  I h l d  

3 A railroad company i. required to keel, ;I prolwr lookout nlieatl of it$ 
moving train for thoae upon the tlacl. a t  a place n l l t ~ e  they l ~ e r  
mit the track to be u.ed 1)) the public ac a w i l l k ~ a y ,  and it ~i not 
excused from this duty 1): the fact that a t  the time of ruuniu:: nlmi 
and hillin:: a 1)ecleitri;iii oln iouil) lit~lplesi upon the track. that 
those in charge of the operation of the train had other dutie.; t ~ )  
perform in connection therewith preventing their keepinr a looh 
out, this being available to the cmployeei alone  lieu t11t.j artt 
joined as  codefendants in the action 1111d. 

4. Evidence tending only to show that the plaintiff's intestate left tltc. 
defendant's track a t  the ayproac.11 of its train and returned to 
rescue his hog on the tracok when the running traiu was in abul~t  
five feet of the place is insuficient to take the case to the jury upon 
the issue of negligence or apply the doctrine requiring a signal or 
warning to be given by the defendant's engineer, or that of la i t  
clear chance. R e d m m d  c. R. R.,  768. 

E Actions Against Railroad. 
a Parties in Action Against  Ratlroad Cnder Federal Cont~.ol 

1. The United States Director General of Railroadi is a necessarj and 
only party defendant in an action for negligence when the railroads 
were under government war control, and when the present incum- 
bent has not been made a party, the action is properly dismissed. 
Strickland v. Davis,  161. 

RATIFICATION-By principal see Principal aud .\gent C a : by infant of 
sale of property we Infants A c 1. 

RECEIVERS. 
B Appointment. 

a Order of Appomtment  Bzndztry d c c o r d ~ n g  t o  r t v  Tetmx T l ' h r ~ ~  [-,I- 

excepted to 
1. When, in an action to recover the purchase price of goods sold and 

delivered, the plaintiff allegeh the purchase of an inrentor) of 
articles, giving a list of them. which the defendant denies, but 
alleges that  only a part of the articles were purchased. not by 
him but by his son who had fully paid for them and, under order 
of court, a receiver was appointed to take possescion of the goods. 
and the defendant retained possesion under the further terms of 
the order, by filing a bond securing the payment of an) judgmrnt 
the plaintiff might recover in the action. \\hether the jury founil 
the sale to have been made to the defendant or to hi i  son. and the 
order provides that the son might be made a party Hcld the 
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RECEIVERS-Co~ti~c ued. 
terms of the order, unexcepted to by defendant and under which 
he has proceeded, are binding upon him, and, in the action, issues 
as  to purchase either by the defendant or his son should be sub- 
mitted to the jury, and the court's refusal to submit such issues 
upon the application of the plaintiff entitles him to a new trial. 
Hinnant v. Boyette, 44. 

E Allowance and Payment of Claims. 
(L Claiinw for Breach of Exectitory Contract of Employmmt 

1. Upon the appointment of a receiver by a court of competent juris- 
diction for any cause, executory contracts of employment of a 
corporation a re  thereby invalidated during the iSeceivership, per- 
formance being made impossible by operation of lnw, and damages 
may not be recovered for its breach. Wade 2;. Loan Association, 171. 

RECORDARI see Justices of the Peace E b. 

RECORDS-Mutilation of, see Criminal Law G a 1-Hecold on appeal see 
Appeal and Error E. 

REFERENCE. 
C Report and Findings. 

a Power of Trial Judge to df l rm,  mod if^, Set Sside. Rerefer, etc. 
1. Where a compulsory reference is made, and the relwrt filed con- 

taining findings of fact and conclusions of law, the trial judge 
has jurisdiction to re-refer the case to the same referee for further 
action as a matter within his discretion and not appealable, but he 
may not refer i t  to another referee with partial approval thereof 
for action ul~on the unapproved parts. C. S., 678. Mills z'. Realtu 
Co., 223. 

2. The trial judge has statutory authority to remove a referee for his 
failure to l~erform his duties as  such, and to appoint another to 
1)erform them: as  to whether lie may set aside tk.e report without 
cause and appoint another, qnerel I b i d .  

3. In  passing ul~on the report of a referee under a caonsent reference 
the judge has the authority, in the esercise of his superrisory 
power under the statute, to affirm, amend, modify, set aside, make 
additional findings, or confirm or tlisaffirni the report in whole or 
in part. Trust Co. 2.. Lerct;, 3'38. 

4. Wliere the trial judge has ordered n coml~ulsory reference ul1011 the 
ground that  the coml~laint stated a long and involved account, imd 
where no escel~tion is taken to the order by either l~ar ty ,  the court 
is without authority to set aside the order of refe:.ence and submit 
the caw to the jury when upon his rulings the referee has corn- 
mitted error in excluding certain evidence m a t e r i ~  lly bearing ~11011 
the controversy. C. S., 577. Trust CO. c. Jetfki1t8. 4128. 

b Esccptiol~ to Report 
1. A party to an action waives his right to a trial b~ jury by not es- 

cepting to the order of compulsory reference, and after such r s -  
crption, by not tendering proper issues arising under his esceptions, 
or by not otherwise l~reserving  hi^ right thereto. Tvrtst C'o. 1 . .  

Jenkins. 428. 
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REFORMATIOX C ) F  I S S T R U N E S T S  (Of insurance policy see Insurance 
E c ) .  

A Grounds Therefor. 

1. Reformation of a n  executed contract may be had only for mutual 
mistake, o r  fo r  mistake on one side and f raud on the  other. Welch 
u. 11~8. Co., 546. 

b Uis take  Induced by F r a u d  
1. Where there  i s  evidence tending to show that  the plaintiffs were 

business men of intelligence and tha t  they had tin ol,portunity to  
read a deed in wllich was  an  agreement to assume personal liability 
for a debt a s  a par t  of the purchase price of lands, but that  they 
signed the  instrument u i thou t  reading it because they a s u m e d  
that  i t  was drawn in accordance v i t h  a previous agreement. with 
fur ther  evidence t h a t  the  clefendants said nothing and did nothin:: 
to prevent the plaintiffs from reading the deed, and that  af ter  
discovery of the error the plaintiffs ratified the  f raud by attempting 
to settle t he  debts so assumed by personal notes, etc. :  Held, t h r  
plaintiffs a r e  not entitled to recover, and a judgment a s  of nonsuit 
should have been allowed. C1'01)tlrell z'. Logal~,  388. 

c Mutual 3listnh.e. 
1. I n  a suit  to reform mortgage on lands upon the mutual mistake that  

a l~roperly indexed junior mortgage should be subject to a prior 
insufficiently registered one under agreement between respective 
parties:  Held, reformation of the  instrument upon the  verdict of 
the jury is not error.  Grag 2,. Jletz'bort~, 770. 

REGISTRATION-of deeds see Deeds and Conveyances B ;  of mortgages see 
Mortgages C c ;  of chattel mortgages see Chattel Mortgages B ;  of condi- 
tional sales see Sales I a. 

RELEASE-from liability for tort  see Torts C. 

REAIASL) see Appeal and Error  K a ,  K b. 

REMOVAL O F  CAUSES. 

C Citizenship of Parties. 
b Separable Contro~ers ies  and Fruudulent Joinder 

1. Where the  complaint i n  an  action for damages alleges a joint tort 
of a nonresident defendant and resident defendants, upon a proper 
petition for the removal of the cause to the Federal Court and bond 
filed in the court of this S ta t e  by the nonresident defendant, the 
Sta te  Court has  jurisdiction to retain the cause upon the question 
of fraudulent joinder of the  resident defendants to defeat the 
jurisdiction of the Federal Court. Gicens G. Jlfg.  Co.. 377. 

2. An action against  a nonresident manufacturing company and i t s  
superintendent and foreman, brought by the  employee who alleges. 
with particularity, acts of negligence against each defendant in 
failing to provide him a safe  place in which to work, ordering 
him to continue to  work under dangerous conditions known to 
them, and in not instructing him how to do the  work required of 
him in a manner to aroid the danger :  Held, t he  record discloses 
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iillegatiolis I I ~  a jo i t~t  tort ayttilist wc11 uf tllta dtfeudantb and the 
Sta te  ( 'ourt  will rcttain the cause upon the  petition of the non- 
re4tleltt to  ~ v m o v e  it to the Federal Court. Ihic'. 

8.  \Vl~ere there is  only olle valid mcl subsisting cause: of :itti011 stated 
in tlie corul~laint, a removal of the cause to tht' E'etl?t~til Court 
u l~on  petition of tllv t~onresiclrnt defelidant is not er ror  when the 
;tmoullt is  within tlit, jurisdiction of tht) Fetle~r:~l ~ .on r t s .  Rin t?r ionn  
c .  I n s .  Co., 667. 

R E S T S  secA I.tuidlord and Tenant H ;I. 

REPLDVIX : ('LAIJI A S D  I)ELIT'I.:lIT. 
D Pleading and Evidence. 

I I  Burden of Proof 
1. I n  claim and delivery 1)roceetlhgb tllr buiSden i. I I I I  the lAnintilY to 

c ~ s t t ~ h l i ~ h  a cause of nction. ( ' . S.. Sll. S n r i t h  r.  (look. 53s. 

2 .  The liability of the surety o11 a r q ~ l e v y  bond in cliiim ;111d delivery 
is not required to hc tlt,terminrd in R separate :trntion. C't'cdit Co. 
1.. Trrter .  232. 

R1.:S IPSA J.OQT'I'I'I'I< *car l.:lcv.tri~.ity A c 1 :  Master and Servant C b 1 3 ;  
Food A t i  1. 

HOAIIS see High~vays .  

IIU1,ES O F  ('OURT see Appeal and Er ro r  E' b ;  G a ;  Criminal Law L a. 

RULE IX SHELLEY'S CASE see Wills E c. 

RAh'E PLACE TO WORK see Master and Servant C b. 
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SALES (Judicial Sales see Execution; Partition A c ;  Executors and Ad- 
miuistrators F).  

I Conditional Sales. 
(1 Keyistratio?~ and Priority. 

1. A title retaining coi t ract  in the sale of pxsonalty is in the naturc 
of a chattel mortgage, and w e n  registered prior to an  attachment 
uf the property i t  is sul~erior to the claim of the i i t ta~hi~~!:  vreditor. 
II cekv r.  d damv, S12. 

(I Pozcc, of ('otcttt~ Bourd of Educutio)~ 
1. IVhere in the discretion of the county board of etlucatiun in tlic. 

exercise of gootl faith i t  is required for the best interest of iI 

cwnsolidated scl~ool district to sell certain property thcrt.in. and it 
appears that the district has  been formed under the county-wide 
plan, equity will not grant injunctive rtxlief. Ilolcard I.. Hourd 
of Educutio?l, 229. 

SI.:IIVICE see Process 

SET-OFF stLe Pleadings C. 

1. \\'here the husbat~d and wife cuter into il contract with another for 
t l ~ c  exchange of lauds by matu;tl conveyance, and the l~r ivy es -  
amination of tht! \\-ife is nut t i r k e ~  to the culltract to convtLy. the 
I~usband havil~g only an inchoate right of curtesg i l l  his \vift,'s 
lands, thc remedy of the ot11t.r 11;irty to the contract is tu tcwtler 
his deed and receive a cltwl f r o ~ n  the husband for his il~tc,rcst 
therrin, and hold both the llusl~i~nd and wife for damages for iiny 
deficiency it! the title if the wift, will I I O ~  the11 prol)rrly j o i ~ ~  in 
his deed. Coltcell I.. O'Bric,),. 508. 
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STATE (OWcers of, see Public Officers). 

E Claims Against State (Against Highway Commission see Highways A d ) .  
a Consent to  be Hued - 

1. The withdrawal by statute of the right of the Intaurance Commis- 
sioner to use certain funds, derived by license tax, for the investi- 
gation of fires does not impair a vested right prohibited by the 
Constitution, and thereafter a suit by a citizen under a con:ract 
made for that  purpose is a suit against the State without authority 
or consent of the State, and cannot be maintainec. in the Superior 
Court. Const., Art. IT,  see. 9. O'Seal 2;. W a k e  C ~ u ~ t y ,  181. 

STATUTES (Proof of statutes of other states see Evidence I a ) .  
A Enactment, Requisites, and Validity. 

a Constitutional Requirements in Enactment 
1. The act creating the North Carolina Kational Park Commission ib n 

public act and does not fall within the purview of Article 11. 
section 11, requiring notice that application to the General Assem1)l.v 
for the passage of a private act L x b  made. Yarborough v. Park  
Commiasio)l, 2%. 

STATUTE OF FRAUDS see Frauds, Statute of. 

STATUTE O F  LIMITATIONS see Limitations of Actions. 

SUBMISSIOS O F  CONTROVERSY-Secessary facts agrelxl to appear of 
record see Appeal and Error K c 2 ;  necessary parties see Appeal and 
Error K a 2. 

SUICIDE-As evidence of guilt see Criminal Law G 11. 

SUMMONS see Process. 

SUPERIOR COURTS see Courts A. 

SUPREME COURT see Appeal and Error A. 

SURETY see Principal and Surety. 

SURGEONS see Physicians and Surgeons. 

TAXATION (Assessments for public i~nprovements see Municipal Corpora- 
tions G ) .  

A Constitutional Requirements and Restrictions. 
a Right 'of  Counties to  Issue Bonds I17ithozc.t -4pproval of Voters Cnder 

County Finance Act 
1. Under the provisions of the Municipal Finance Act, cli. 81, Public 

Laws of 19'27, by proceedings duly had under prcper resolution, a 
county may issue bonds for funding valid and binding obligations 
iucurred prior to 1 July, 1927, for the necessary expenses of the 
county. N a y o  v.  corn^% o f  Beaufor t ,  15. 

2. Under the facts of this case. the validity of bonds issued for funding 
a valid indebtedness created prior to 7 March, 19f17, for the opera- 
tion of the constitutional sis-months term of sc,liool, and bontlh 
issued for funding a valid iudrbtetl~~ebs created 1 rior to 7 Jlt~rch. 
192'7. for erecting and equil~ping thr  couuty home for the indirelit 
and infirm is ul~heltl untlrr the provihious of the ('ou~tty Finance 
Act. b food mu^^ 2'. Comrs,  o f  P o ' s o ~ ,  137. 
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1. \\'here t he  char ter  of a city requires the  board of aldermen to  estab- 
lisli, maintain and sup lx~r t  a system of uublic schools, and  to 
a lq)ro l~r ia te  annually for  this p u r l m e  a certain pa r t  of the taxes  
of the  city, and  to  fis  the  amount of the  al~lwolrriation, and  thtl 
char ter  tloes not provide for the  submitt ing to the  qualified voters 
the  cluestio~l of levying a t a x  for  schtmls, tlie omission ill the  
: ~ c t  to expressly l~rovide  for  l lo l t l i~~g the  necessary cllection will 
not invalidate bonds issued by the  city for  this ljurllose whtw the  
question h a s  been submitted to :and al~lrrvvetl by the  voters iu 1111 

e l e c t i o ~ ~  held under general electio~i l a x s ,  the  1)owcr xiveli to the 
city to m a i ~ ~ t a i n  scliools also giving the  implied power to hold the 
nrcrssary election. C 'o~~st . .  Art. V I I .  sec. 7. H a i l c g  1'. Il7tttstoir- 
h'alcm, 17. 

1. The  Xorth Caroliua constitutional requirement t ha t  t a w s  for revcliue 
0111~ should be levied on property by a uuiform rule according to i t s  
t rue  value in money, Article V, sectivn 3. is very broad in the legal 
significance of the  language used, and includes both taugible anti 
intangible property, and t a se s  on "trades, l~rofessious,  franchises. 
iultl iricomes." Tea  Co. u. Uouyhtot~.  145. 

d Powcr  of Legislature to Cluu8ify Property f o r  Tcrscctio~t 

1. While tlie subjects of taxation may be classified by the  Legislature 
under t he  uniform rule prescribed by the  Constitution, Article V,  
section 3, and under the "equal protection clause" of the  C'onstitu- 
tion of t h e  United States,  Fourteenth Amendment, section 1. the 
classification must  not be arbi t rary  or unjust ,  but must be based 
on substantial  and  reasonable tliderences betweell such classes. 
Tea Co. 2;. Douyhtorl, 146. 

2 .  ('hapter 80, section 162, Public Laws of 1927, which iml)oses :L liceuse 
t a x  of fifty dollars each on stores operated in th is  Sta te  wheu 
there a r e  six o r  more such stores under the same mnnagemtwt, 
hut which imlroses no such t ax  on other mercantile establishmrnts 
doing the  same business when there a r e  less t han  six stores 1111der 
oile mariagemellt, is  a n  arbi t rary  classific.atio11. and unconsti tutio~lal .  
Ibid. 

c Iiotc.cr lo Lertd Credit of S t a t e  to  Iicr\otr, .-lsmcitrtio~~ or Corporatioil 
1. The s ta tu te  establishing the  S o r t h  C'nrolinn Satioiml Pa rk  Com- 

mission with the  certain lwwers therein enumerated is for the  
benefit of the 1)ublic of the Sta te  i111d iwt t ha t  of some tllild p t~so l l .  
and does not fall  within tlie 1)rovision of Article V. sectioll 4, of tll? 
Stat(. C'oustitution requiring the  al)l)roval of the. vc~tr rs  a t  a11 
tjlecTion. ~cr t 'bo~~oiryJ~ L'. P o r k  ('o~~itrlissio~t. 284. 

c L i r ~ i ~ s e  Ta.res 

1. Untler t he  provision of t h c  I<evrllue Art. I'nblic I ~ w s  of 10'27, cll. SO. 
sec. 134 ( a ) ,  requiring a licrlise for  " n ~ a ~ i l l f a c t u r i ~ ~ g ,  l~roduciny, bot- 
t l ing or distrilwting" soft  tlrinks. :1nt1 requiring license for wllole- 
s ; ~ l i l ~ g  by src. 134(11~. rtc., ]~rovitlillg thnt if the  t ax  has  1)eeli 1)aitl 



on any of these articles, nlacliinery or equip~nent u~l i t s  u n i l t ~  styd. 

134 ( a ) ,  the tax leried on \rholesaling shall not apply : Held .  where 
the bottling of the beverage is clone :it a company's home oflice in 
this State and, a t  its espense of delivery and storage, sent to ware- 
houses owned by it  for distribution in other cities and towns hert~in. 
each of tllcse distributing  mints is liable for tlie payment of thtt 
license tax, and does not come within the intent an 1 meaning of the 
exempting provision. Bottlirrg C o .  1.. D o f i y h t o n ,  791. 

1. A htatutory exemption from taxation of bonds authorized by statutt. 
and issued by the State is a valid csercisr of IrgisJntive ttnthority. 
l ' r tcst  Co. v. T a s k  C o z i f l t ~ ,  '704. 

2. The rn i ted  States Governluent u a y  i s s ~ ~ e  its nontaxablr 11onds ill 
1)ursunnce of its governmental functions, and on tile principle t l ~ t  
agencies of the Federal Gorernment are not subject to taxation by 
the State they are  not subject to taxation, arid it  is not necessary 
tlint Congress in issuing such bonds secure this immunity by an 
ex1)rt3ss declaration to that effect, nud this result is  not in violation 
of the prorision of tlic State Constitution requiring that  all moneys. 
credits, investments in l~ontls I)e taxed by a uniform rule. Ib id .  

3. Tllc statute w1iic.h makes it  a nlisdemeanor punisliahle by fine or 
imprisonment for "any person to evade the payment of taxes by 
surrendering or exchanging certificates of deposit in any bank of 
this State or elsewhere for nontc~spnying securities" does not apply 
to the purchase before tlie tax listing date of nontasable United 
States or State bonds by funils subject to tasatiou, and thereafter 
selling the bonds and redepositing the amount, when the transaction 
is made in good faith and the bonds are  bought and sold on tlitb 
open market and the title thereto passes absolutely in both trans- 
actions, and the purchaser of tlie bonds may not be tased on the 
purchase price. Trust  Co. 2;. Sash  Cownty, 704. 

4. The purchasing of nontasable government bonds before the date for 
the listing of property for taxation, and the later selling of tlie 
bonds, does not withdraw the money used in the original purchase 
from taxation, since the purchase price is subject to tasation. Ih id .  

C Levy and Assessment. 

d Mode of Bssessntent of Corporate P t ' opev t~ ,  Stock,  or Receipt8 
1. \There a corporation under the provisions of the Machinery Act. 

Public Laws of 1925, ch. 102, submits its repurt to the State Boartl 
of Assessment and the board in accordance with the statute certifies 
to the register of deeds of the county where the property is situated 
the corporate excess liable for local tasation, the esclusire remedy 
of the corporation if dissatisfied with the report of the board ih 
to file exceptions wit11 the board in accordance v i th  the statutt). 
nit11 tlie right of appeal from the board upon ri hearing by it .  
and the corporation may not pay the t a s  nntler 11roteqt and wtlk 
to recover it  under the provisions of ( '  S.. T!)'Y). llJ11 C'o r 
Comrs.  of Pentler. 744.  
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2 .  The Sta te  Boartl of Assessment exercistas u clllclsi-judicial function in 
sett l ing a n  account on valuation of corporate property liable for 
local t a s i~ t ion ,  and  the  method provided by the  s ta tu te  for assess- 
ment and t~ppea l  from tlie assessment in the esercise of this 
function is  cons t i tu t io l~i~l  i ~ n d  must be followed. and, Held ,  in the 
illstilnt cwsr the  Board of Assessmelit reported results  of the all- 
l~ ra i semrn t  ant1 did not r e l u r t  the  individual i tems ulmn wl1ic.11 thtb 
r~l~l~r :~isemel i t  was  made. ant1 tlie appraisement of tlie value of tlits 
stock 11eltl in i~ foreigu curl~orntion n-ns not so separated from the. 
other l)rolwrty its to pwmi t  ;I variation of this rulv. Ihid. 

11 T a x  Ikeds .  
(. IZiyhta of 1'crrtio.s Z'pori Bt,tti/~t/ .InitIc Yf1.1. 1)r'i.d 

1. \Vl~tbre the  plaintiff s n s t a i ~ ~ s  his action to set tlsitle tlefrlitlt~ut's t i i s  

deed under wliich defentlr~nt has  been in llossession of the  liuitls. I 1 t 3  

must  prove by his evidence the amount of r t ~ n t s  the  defendant 11i1s 
collrctrd t l~erefroni before 11t, can recaovrxr them. Hood 1:. U ~ o f n ,  106. 

I E'orfc~iturc~s n ~ i d  Penalties. 

1. Public Laws of 1927. cli. 71, set.. 64. l~rur id i l ig  tha t  iiotes, c l i ~ i ~ u s ,  cr c.. 
sl l t~ll  not br recoverr~hle in auy iictio~i or suit  nuti l  they have bern 
listed and the taxes  paid therron. will not bc cvl~s t rued to work 
a foreft~iture,  and does riot I revent  n recovery on such eridencta 
of tleht, but postpones the  recrovery of judgment thereon until listed 
untl the  taxes  paid, and  nllere in a n  action on n note tliis defense 
i s  pleaded, the  t r ia l  court  has  t he  power to allow the  ~ l a i n t i f i  
t o  list i t  and pay taxes t l~ r~ r tv~r l  (luring the  tr ial  nud give judgment. 
Wooterl c .  Bell. 654. 

TET,':GRAI'H CORIPASIES. 
A Tiability fo r  Segligencv ill T ~ . i l l ~ w i t t i n g  :tn(I Ik l iver iny  Telrgrilm> 

f r  "Death Ncssaye" 
1. A tr lepram received for trausmissiol~ by ;I t e legr i~l~l i  comp;1uy rt~titl- 

ing, "Come a t  once, L?~ \ r r ence  is  seriou+y shot and cannot live." is 
:I cleat11 message, and in itself gives notice to the company tha t  
from i t s  negligent failure to  delirer it dnmr~ges  \rould likely I l t*  

c.icust,d t he  sendee. Gibbs 1'.  T'cleymph Po.. 616. 

2. JV11ere a telegrnpli company receives a telegram for transmissiorl untl 
delivery. relating to sickness and  death,  so worded a s  to npl~r ise  it 
thiit damages would likely result to the addressee upon i t s  negligent 
failure to  tltxliver i t ,  it is  unnecessary for the  company to have  
Iwen notifietl of the  re la t ior~s l i i l~  of t he  addressee a s  mother of tlie 
lwrson named in the  messigtb in ortler for her to recover damages 
for  licr menti11 anguish prosimately caused by the  coiupany's negli- 
gent delay, nnd she is  I I O ~  required to yrore  t ha t  such mental  
wnguish \vns in fac t  suffered by lier, a s  tliis will Iw prr%umrcl fro111 
the  relationsliip of motlier iinil son. Ihid.  

1. I n  a n  action lry t h r  n~ot l ie r .  t11v :~tltlressec~ of ;I teltsgri1~1 iuformiug 
lier of t h e  f a t a l  shooting of her  son and telling her  to  come, where 
there is eridenct. tending to  s h o ~ v  tha t  she received the  inforuiatioli 
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first through the  i tem of a newspaper too late to  reach h is  bedside 
before liis death,  t he  jury may award  such damages a s  they may 
tilid she had actually sudered a s  the proximate cause of the de- 
fendant 's  negligelice in the  delay of the  delivery of the  niessage 
sued on. Gibbe v. Teleyrnph Po.. 517. 

2. Where a telegram to a mother informing lier of t he  f a t a l  shooting 
of her  sun is  delayed on i t s  delivery, and there  is  c>vidence tha t  she 
first received the  information f rom another sourct in t ime to h a r e  
reached liis bedside before his death,  and also evidence to  the  
contrary:  Held, under tlie doctriiie requiring her to do  what she 
reasonably could to minimize her daiuages, the  qucstion of whether 
she made every reasonable effort to reach the  b e h i d e  of her  son 
before liis death  is  for  the  jury. Ibid.  

TESASTS-in common, right to l~ar t i t ion .  s r e  Partition-l'or l ife see 1,ife 
Estates-Landlord and Tenmit see Lnntllortl and Tenant  

TOOLS A S D  AP13LI.ISC'ES see Master and Servallt C' b. 

TORTS (See Scgligence : Master and Servant : l iai lroi~tls  1) : IIipllnays R ; 
Municipal Corporations E ; Hospitals : and  particular titles of Tor t s ) .  

B 1,inbility of Jo in t  Tort-Feasors (Jo inder  see Par t ies  I) a ) .  

b Right of Tort-E'ecrsor to Co)ttt,ibtrtio~r o r  l t t t l e m ~ t i t ~  f w ~ n  Ofhcr T'vrt- 
Fensors 

1. Where  one joint tort-fensol' i s  only lxwsively negligent, while the  
other i s  guilty of positive ac ts  and  actual negligen?e, directly c a m -  
ing tlie in jury  in suit. both a r e  liable to  tlie injured party,  but the  
former  is  entitled to  recwver indemnity against  thc lat ter .  dohnsott 
2'. Asherille, 550. 

2.  Wliere a municipal corporation makes 11 w n t r a c t  for  municipal con- 
struction,  and the  par ty  contracting to do the work makes a n  agree- 
ment  \vith a th i rd  par ty  to do the  work, and  in tlie course of 
c~onstruction the  plaintiff's property is  iiegligently damaged by blast- 
i ng :  Hold, al l  three l ~ a r t i e s  a r e  joint tort-fecrso~~s m d  liable to the 
injured person, but the  municipal corporation is  enti t led to h a r e  
the  issue, tendered by it. of priinary and  secondary liability rrs 
IIetwcen i t  and the  origin01 contractor considered :111(1 determined 
according to law. !bid. 

C Relmse f rom Liability Therefor.  

(I Jo in t  Tort-Feclsovs 

1. A release of one joint tort-fetisor from damnpes caust>d by wroi~gful  
tleatli ordinarily releases hot11 of them from liability for the joint 
tort .  Vassel/ r .  lJttblic So ' r ice  Co.. 299. 

2 .  \\'liere a re l rase  from dam'ages for a wrongful (lentil is  procured by 
one joint tort-fcnuor from the  administrator of tl:e cieceasrtl, v\'lio 
is  fully i i~formed of i ts  ebvct and was  not uucler any clisadrantage, 
it \\-ill illure to the beliefit of the  other tort-fccsor, and in the  
i ~ b ~ e l l c e  of f raud,  t he  release is  valid and l~intl ing on the adminis- 
t ra tor  a s  to both tort-fensors. Ibid.  
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TORTS-Continued. 
b Fraud in the Procurement of Release 

1. Representations of the defendant that the plaintiff could not recover 
in an action for damages for wrongful death is one of legal infer- 
ence, and ordinarily is not evidence of fraud sufficient to set aside 
a release from liability for a negligent act. 3Iasaey n. Public 
Sercice Co., 299. 

TRADE UNIONS see Master and Servant A d 1, 2. 

TRESPASS, FORCIBLE see Forcible Trespass. 

TRESPASS TO TRY TITLE. 
A 'Actions. 

c Pleadings 
1. A description of land as  being a five thousand-acre tract along the 

line of a certain railroad track, and within a 59,095-acre tract 
granted by the State to a certain person, is  too vague and indefinite 
to admit of evidence to fit tlfe 1ocrt.y i,r qrto to the clescril~tion, autl 
is an insufficient allegation i l l  the complaint in an actiou iuvolring 
its title, and a demurrer to the complni~~t  ic: progerly sustained. 
Timber Co. v. E ~ t b a ~ ~ k ,  724. 

TRIAL (by Jury see Reference C b 1-Sew trial by order of trial court see 
Sew Trial-In criminal cases see Criminal Law I ) .  

B Reception of Evidence. 
c Objections and Esceptions 

1. Error of the trial court in admitting evidence may be cured by the 
later admission of the same evidence without objection. Street v. 
Coal Co., 178. 

2. Where objection to the admirhion of evidence is withdrawn during 
the trial, error, if any in its admission, is cured thereby. Godlci~l 
a. Kennedy, 244. 

3. Where evidence has been admitted a t  the trial and afterwards es-  
cluded on motion in the voluntary absence of appellant's counsel. 
an esception thereto made for the first time on the settlement of the 
case on appeal, is not taken in apt time and will not be considered 
on appeal. Ins. Co. v. Boddie. 666. 

d Motio,~ to Strike Orit 
1. I t  is not error for the court upon the trial to strike out direct e ~ i -  

dence nnd esclude evidence in corroboration of such direct evideuce 
when such evidence is insufficient to sustain the allegations of the 
answer of the objecting defendant. D~otlop v. Smith, 502. 

2. Where exception is taken to a question asked a witness and the 
answer of the witness is not responsive, R motion to strike out the 
answer should be made, and where this is not done the esception 
will not be considered on appeal. A. c. Gooding, 710. 

D Taking Case or Question from Jury. 
a Sonsuit (Sufficiency of evidence see Master and Servant C, and par- 

ticular titles of actions and persons liable, and Criminal Law G m ) .  
1. Defendant's motion as  of nonsuit upon the evidence will be denied if 

there is any sufficient evidence, testified to by either the plaintiff's 



or defendant's witnesses, c.ircumstantia1 or othelwise, viewed in 
the light most favorable to the plaintiff. to take the issue to the 
jury for determination. ('. S.. ,567. Boax 1'. If'i1lir1nr.v. 213; Crom- 
well u. Logan, 588. 

2. Upon defendant's motion US of 11onsuit the evidence is to be taken in 
the light most favorable to the plainti8. :tnd he is entitled to every 
reasona1)le intendment therefrom. ant1 every reasonable infereuce 
in his favor. C. S., 567. Ellis I ? .  Hertrld ( 'o . .  6 2 .  

3. Where there is any legal evidel~ce suffic4ent to suppc~rt the ylaintib's 
action, defendant's motiou a s  of nonsuit thereon will be dismissed: 
and Held, in this case the evidence was sufficient to be submi t t~d  
to the jury. Burnett v. Willianrs, 620. 

4. Where the plainti8's evidence is conflicting in some respects its credi- 
bility is for the jury; and Held, nnder the facts ' ~ f  this case, the 
evidence viewed in the light most favorable to the  lain in tiff was 
sufficient on the question of. defendant's actionflhle negligence to he 
submitted to the jury. Rtewts  1'. Rosttr~r. 315. 

3. A defendant to an action waives his right to object lo  the sutticiency 
of the evidence by not making a motion as  of nonwit a t  the close 
of the plaintiff's evidence and ~'enewing thr  motion at  the dose of 
a11 the evidence in the case. Jf.rctyltl/ I-. Porwr ( 'o..  4x4; ( t ibbs  1'. 

Telegraph Po.. 516: fJrrl?tt 11. Porcer C'o.. 617. 

E Instructions. 
a Province of Court ntrd Jrtry i n  Oenernl 

1. I t  is the duty of the court to state in a plain and colrect manner the 
evidence given ill the case and to explain the law arising thereon 
and it  is the province of the jury to ascertain the facts from the 
evidence, the weight and credibility thereof being exclusively for 
its determination. C. S., 564. l r r  rc Will of Rcrgwon, 649. 

b Expressiom of Opirrio?~ b y  the Court 
1. Where the charge of the court below on the issue of testamentary 

vr~pacity, read from the text-book. is that where t h ?  testator's sick- 
ness is wholly physicnl, proof of his condition as  to lethargy, nn- 
consciousness, etc., "is entitled to a little considerltion," and that 
the courts will "scrutinisze efforts of witnesses to infer mental weak- 
ness or insanity from mere physical decrepitude." and tha t  "the 
will of an aged Derson should be rrg:irded with g .eat tenderness" 
when not procured by fraud, etc., is held as reversible error as  an 
t~sl)ression by the court on the weight rind credibility of the evi- 
dence, C'. S.. 564, and a new trial will he :>\v:irtled on wl)peal. 111 te 
Will of Rergeron, 649. 

c Requests for  Itlstrrictions 
1. Where the instructions of  the court to the jury tire sufficie~itly com- 

prehensive of the law arising upon thr  evidence, it is required that 
:r party objecting thereto for indefiniteness nus1 tender sl>ecial 
instructions as  to the particulnrs lie desires luore specific instruc- 
tions upon. O'Brirn 2'. Pal'k8 ('t-anfcr ('o.. 859 1Vi)lchlcster 2'. 

K!~rrs. 343 : llrct'ph)~ I,. Power ('0.. 4%; Trctt, L.. Pnrker, 499. 
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2. An erroneous i t lstrnctiol~ o i ~  the. issue of the. n1t3iisnrth t ~ f  t1:lmages en- 
titled the  par ty  prejudiced thereby t o  t i  new t r ia l  without the  
necessity of his ha r ing  s l~ I )~n i t t e ( l  il p r a y w  for  i~~s t r l l c t i ons  t l l e r ~ o n .  
.Uc('all r. Lec~nhrr Co.. -59s. 

3.  A request for  instriictiolls c o r r c ~ t l y  t ~ ~ n l ~ ~ d y i t ~ g  tlw 1 i 1 ~  of t he  w s e  
arising f rom t h e  evidence ant1 material  to thta case must he sill)- 
s t a r~ t i i~ l ly  given by the  conrt. iintl i ts  refnsal will constitlite reversi- 
ble error.  N. L'. Lee. 714. 

4. If  a par ty  tlesireh t h a t  trti u l l r e s l m ~ d v e  tul*wcbr t ~ o t  be ce)nsideretl by 
the  jury he shonld reqnrs t  an  i ~ ~ s t r n c t i o n  t o  t ha t  effect. S. r 
Oooding, 710. 

1. Wlkrre thtb jndpe. in his rlrarge to  t he  jury,  misstates the  i~dmissions 
of 81 pnrty. the ~u i s tnke  should be  called to  his nttenticl~i a t  some 
:~ppropriate t ime lwfore the  issues a r e  finally give11 to  t he  jury, or 
in t ime for  him t o  c o r t w t  the  error,  if HIIS tnitde 11s liini. Rot~dolpk 
c. Lewia. 51 ; H a r t l i s o ~ ~  1, .  Jonerr, 712. 

2. Escx?l~tiolih uli~ut Iw taken iit t h e  t ime to  the  stiitt.nient of the  con- 
tent in~lr  of the 1)arties by the  tr ixl  judge in  hia instrurt ions to tllca 
jury to Iw co~~r ie l r red  by the  Supreme Conrt on i ip l~ml .  Ti'hitc I .  

Mitchell. S9. 

3. AII i ~ l a t l v e r t e ~ ~ t  er ror  ill t h e  recitation of :L fac t  in cvitlcnce by the  
court  in his charge to  t he  jury shrmld be called t o  his attrntiotr a t  
the  time by the  excepting par ty .  S. v. Ashe, 387. 

1 .  T h e  charge of t he  court to  tlw jury,  if correct when construcvl : ~ h  ;r 
whole. will not Iw lirlt1 for  r r ro r .  R. v. Lctnzbert, ,724. 

2 .  Vntler thr. rille tha t  ;I c l ~ a r g e  of the court to the jury will be caolr 
s t rued coutestually :IS :I \vhole. unconnwtecl escerpts  f rom tlw 
charge nppei~r ing of record x c  e\c.eptions is not sufficient. Clnrk r 
Ltr~rrcl  Pork Eatatex. 624. 

1. Exceptions t o  the  i ssnrs  +nbu~ittet l  by the  jndge t o  t h e  jnry in 1111 

action of ejectment a r e  untel~itble when i t  al)Imirs 011 a l~pea l  t ha t  
t h e  issues submitted fully embrace all  issuable mntterc raised bq 
the  pleading9 tind supportetl 11.v t he  ericlencr, :tnd fully embrace all  
the  contentions of t he  partirc.  I'ozrer ('0. 2' Taillor, 3 5 ;  Reptri~rg 
('0. 1'. ~ i 1 1 8  c'o.. xi 

2. 111 an action t o  r w o r e r  damages caused by floodiug public roads upon 
nh ich  plaintiff was  dependent f o r  access to  his land. where thert. 
ia IIO cot~tention tha t  such road was  private,  the  qnestion of plain- 
tiff's r ight to  use such road by adverse uhe is  not presented. Oratrt 
c. Power Co., 617. 
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(4 Verdict. 
( L  & t t i ~ l g  dnidc V c r d i c f  (As against weight of evitle~ice i s  within discre- 

tion see A p p e ~ l  and Error  J 11 4 :  for t>scesfive t lauages see Appeal 
:und Er ro r  J b 3)  

1. A verdict may be set  aside out of tern] and ont of the county under 
iln agreement of counsel authorizing the  judge to do so. W o r d  c. 
d g r i l l o ,  95. 

H Tria l  11g ('ourt by Agreemelit. 
1) P i l ~ d i n g s  of Fac t  

1 .  \vhere the parties to a n  action agree that  the judge l ~ n s s  upon the 
evidence and find tlie facts involved, his findings have tlie same 
force ant1 effect a s  the  verdict of the  jury mould have hat1 upon 
issues submitted. 111 the  .llrrtter of A x s c . s s m e ~ ~ t  d g a i ~ ~ a t  R. R., 7 5 6  

TRVSTS-Power of trustee to  *ell interests ill land fo r  pay~uen t  of bequests 
see Wills I"i 11 1. 

171.TRA VIRES A('TS--of Sat ional  Ilnlik* see Hanks nntl Bailking D :I. 

USURP. 
A Usurious C'ontrac-ts antl Trnnsar t io~ls .  

1. I n  r o l ~ s t r ~ l i n g  a trallsaction with regard to  our usury statutes the 
courts will look to  i t s  substnnce and not to i t s  form. C. S., 2306. 
Prcctt v. Mortgage  ('o., 291. 

'1. Where there is  evitlence tha t  the ~ u a k e r  gave his note to the  l)ayerx 
who, in accordance with a previous agreement, endorsed i t  to the 
defendant, \vho paid to the maker  a less sum than the  face value 
of the  note, ant1 that  the  maker. Ilpon maturity of the note, paid to 
the  endorsee clefendant the  full face value of thl? note, together 
with interest there011 a t  the ra te  of six per cent, c~nd that  the  
~ n a k e r  rcwived notliil~g. fro111 the  payee in excehanqe for tlie note. 
I ~ u t  t h t  the payer \vas uwtl for the pnrlmse of circumventing thfl 
ljrovisions of our w u r y  utatute. ('. S.. 2306: H e l d ,  tlie evideilce is  
sufficient to estal~lish 11 usurious trnnsaction, ant1 n motiou a s  of 
nonsuit thereoll i s  ljrolwrly tleliied. Ib id .  

:1. A lot111 secwretl by ;I broker iu not teiiitetl with usur) Iwtweeti the 
broker antl the proposecl borro\\er by reason of the fact  alone tha t  
the  broker proc3~iretl the loall frum a bank ulmn consideration that  
tlie bank receive n pnrt  of the co~nmis.;ioll.i.n whtw the hank cl~nrged 
the borrower only the  lawful ra te  of interest. I'(c1 tcr so11 c. Rlonl- 
berg,  433. 

V.iRIASCI.: see Pleadings C4 :I. 

YESUE (Jnrisdiction of Stnte ant1 Fe t l tw l  ('onrts sce Iiemt vnl  of C:~uses!. 
A S a t u r e  or Subject of Actiou. 

1. An action for  \vroiigful c o n v e r s i o ~ ~  of sevewtl t i ~ n b e r  is not rc~ilo\'nl>le 
a s  a mat ter  of right t o  the  couuty in whi'h the lalit1 from wliicb the  
trees were severed is  situated. Ltcmber ( '0 .  r .  Stcc~ e C'o., 38. 



YENUE-C'ontinued. 

C Change of Tenue. 

a For Conae~iiencc of 1Vitrresse.s. ctc.. 

1. The t ransfer  of a causr  from the  court of one county t o  m o t h e r  in 
t he  discretion of the  t r ia l  judge for  t he  conve~lirnce of w i t ~ i e s w  
and to promote justice. C'. S ,  470, i s  not reviewal~le ou a l~pea l  to 
t he  Supreme Court  Power C O .  2- Kltctv. 23s 

\\-.%It RISK INS17RAXC'E see I ~ ~ s u r a ~ i r e  S a 1 .  

WATERS AND WATERC'OVRSES. 

C Surface Waters,  Damb. aud I'ontlh (IAial)ility of city in regartl thereto 
see Mun ic i l~ i l  ( 'orporations I3 tl 1, 2 ) .  

(1 Mutual Rights ccnd nu t i c s  it! Rcspcct Thwe to  

1. While t he  u1)per proprietor of l a ~ ~ d s  may 11nt divert  t h r  surface 
water  thereon from its  ~ l a t u r a l  flow t o  t h e  damage of the  lands of 
t h e  lower proprietor. t he  la t te r  may not dam the  water  back u p o ~ l  
the  larids of the  former to  his tlam:~ge. Tl'i~tchesfcr I . .  R!~cw. 3%;. 

1. An uppcr proprietor of lands may recover damage< again\t  the  1owc.r 
proprietor fu r  unla\vfully damming the  surface flow of ~ a t e r  hach 
upon hiq 1a11ds to  the  t ime h e  hells and conveys his land t o  another. 
and instructions co ctrnfining the  clamages is  proper. T~irrchcsto.  
v. Byers,  383. 

2 TVhere temporary damages cauced by n wrongfnl d i v e r s i o ~ ~  of the 
flow of surface water  a r e  w u g h t  in a n  action, all e ~ c e p t i o n  to  a 
charge generally correct a s  to the  law ar is ing  f rom the  evitlcr~ce ac: 
to  the : ~ ~ u o u i ~ t  of t l ~ u i t ~ g e s  recoveralile n i l l  11ot be sustained \\-he11 
the  a ~ ~ r l l a r ~ t  llns failetl to  te~i t l r r  llraycr\ for  instruction\ goinr 
into more 5pecitic detail  I h ~ d  

4. Continuing clamages cnusetl to the  l a l ~ d s  of a11 ul)l)er proprietor by 
the pondin:: of n n t e r  l ~ y  the lower l~ropr ie tor  hack u11o11 t l ~ e m  iuay 
Ile r e c o ~ e r e d  11y the  former ill his ilctiou Inmught ('very three gears  
fo r  t l n m a ~ e s  occurririg within tha t  periocl assesseil to the  t ime of 
the  tr ial ,  o r  a t  his opt io~i  h e  niay sue for  tht, t'ntire (lilluages when 
they a r e  of a l ~ e r i n a ~ l e n t  ~ i n t u r e ,  but w h w  i t  is  m:~de to  appear tha t  
t he  n u i w ~ ~ c e  caus i~ ig  the  damaqe 11a.: heen entirely : ~ l ~ n t e d ,  pending 
the  art ion,  tlie Irleasure of dau~ngeq n i l l  only Ile laid up to  the  t ime 
of t he  abatement. Il'ltmat'to)~ 1.. Jlfy.  Co.. 719. 



( '  Requisite I I I I ~  Vi~lidity. 

3. Where the only evitlence us to the huntlwiting of the t rs t t~tor  is t11c 
testimony of two witnesses that the pal~tbr-writing is i l l  thr  Ili~n(l- 
writiug of the tcstiltor, rind upon cross-exsminatio~i their tes t i~no~~. \ .  
thereon is u~~rontr;ldicted. Irnt their credibility is attacked. their 
evidence is sufficient to take the olsc8 to the jury, their crrtlibility 
l~ r ing  for its t le ter~~~inut ion.  I b i d .  

1. A note payable to the deceased, found with hih liolo,;rayhic will ill ;I 

box m-it11 his other valuable papers after his deal h, and endorset1 
thereon in tht. handwritinp of the deceased and over his s ip~ l f t tu r~  
to his wife to take effect after his cleath, wlle~i groved a s  the statute 
requires. is to br construed as ' i ~  cntlicil to his will, and i t  is not 

1. Where :I will has l)et,n duly 11rol~11tr(l i11 ~ U U I I U I I ~  for111 i t  is conelu- 
cively presurued to be the will of tllr testator lultil het aside by i l  

proctwling properly brought fov the l~u'pose. ('. S.. 4145, and is not 
subject to collateral attack. 111 w 117i lI  of ( ' o o p o . .  418. 

1. After n will has been duly prol)ntetl ill ~ V I U I I I ~ I I  for111, to which no 

to lw the will of the same decewed 1)erwn i.: illlowet1 to 11r pro- 
tluced and dnly probated, the verdict of the jury uron a caveat filed 
thereto. nntler sufficient evi(1rnc.e and corrrct i ~ i + t ~ ~ ~ c t i o n s  thilt the 
later will was uot signed 11y the testator, c~l)rr t t tc~,  i n  effect. to lc~ivtl 
the will first probated the ~ a l i c i  will of the tehtntor therein, and thc 
other issues in the cayeat proceeding. which tlie jnry did not 



I S D E S .  989 

aiiswer, as  to mental capacity i~iid undue influence, and tlie ques- 
tion as  to whether the first will could have thus been set nside, are 
immaterial. Zi t  re W i l l  o f  Coopo.. 418. 

2. T h e r e  n will has been cluly admitted to probate as the lnst will niitl 
te-tament of the deceased, another ant1 Inter will appare~itly intle- 
pendently written and making nil entirely dieerelit dispo~ition of 
the property cannot be construed and Iw give11 effect n h  a codicil to 
tlie forn~er  will. I b i d .  

1. Evidence ill a caveat proceeding that the testator was iiot cal):rble of 
niaking a will mid that i~ntler the circumstancc~s he could not hart‘ 
signed it, is sufficient untlrr the facts of tliis case to sustain u 
verdict that t l i ~  will w:~s n f o r ~ g ~ r y .  Iir rr8 T17ill of ( 'oopc~.  418. 

E ('onqtructioii. 

rt Gowt.al Rrtlcv o f  ('otrntrrit?ro/r 

1. In the absence of some coiitrolliilg rule of law or public policy. a will 
arid codicils thereto will be construed to give efect to the intent of 
the testator to be gathered from several related instruxiients con- 
sidered a s  an entire whole. IWi~rgtoir v. Trust ('o.. 7.73. 

1) Estates atld Interests Created 
1. Where B. takes an estate with nse and occupa1ic.v for life ill trust 

with discretionary power given trustees named in the !%ill to sell 
trees growing upon the lands. mineral rights, etc., iluring the life 
tenancy, and from the proceeds to  pay a sum named to a designated 
hospital, during the continuance of the life estate it  is subject to the 
*ale by the trustees of the interests specified, and where the re- 
mainderman lins acqnired tliis preceding estate the title does not 
merge so aq to vest in him the full fee-c;imple title. Shitll v. 
R i g b y ,  4. 

2. TJpon a devise of real m d  persollo1 l~ro l~er ty  to the wife tlnring 
widowhood, the moneys of the testator ill tlie bank go to her sub- 
ject to the restrictions contained in the will, and while slie may not 
dispose of them by will, she ic; entitled to whatever moneys she may 
have saved, arising from the corpus of the estate, and may so dis- 
pose of them. White v. Xitchell, 89. 

3. Where the widow under the terms of the will of her husband may 
only dispose of tlie moneys in the bank to her credit, and not such 
a s  may a t  her death have passed to the remainderman under his 
will, i t  may be shown by disinterested witnesses as  to  what part 
passed under the widow's will, as  not objectionable evidence under 
C. S., 1795, based upon conversations with other living parties 
interested under the husband's will. Ib id .  

4. A devise by the wife to her husband of all her property, real, per- 
sonal and mixed, during his life to do with and use as  he might 
desire, and after his death to M. in fee, "all that  is left": Held ,  the 
husband received by the devise only a life estate in the lands and 
M. takes an estate in fee siml~le in remainder. Cagle v. IiTampto,l. 
470. 



WILLS-Cotititr tied. 
c dpplicntiori o f  R f i l e  iti N1ielle~'s C'crxe (cud Estrites Ctetcted TRweritider 

1. A devise of ail estnte to tlie testator's \vife 'for life tlieii to his 
daughter "and to her heirs lives of her body, if 111, living heirs of 
lier body a t  her deatli" with limitation over : Helo', the words "no 
liviiig heirs of her body a t  her death" are  construed as  diwriptio 
pet~sottarcim of those who are to take accordiiig to rlie illtent of tlir 
testator and there being no cliildreii of tlie daughter, the limitation 
over takes effect a s  the stock of a ilwv clescelit, by purcliase, niitl 
tlie rule ill S1ielle~'s case has iio al)glicatioii. Barues 0. Best,  66% 

1. A derise of a life estate to tlle wife of the testator alicl tlieii to his 
daughter "and to her heirs lives of her body, if ilo living heir* of her 
body a t  her death, to B." : Held, assl~ming that the daughter n.nu 
to take a base or qualified fee under the will, upon lier dent11 ni th-  
out children R. took a fee-simple estate ill the laii~ls unafiected by 
the rule ill Shelley's case. Ibid. 

d Vested or Co)ititrgot.t Estates ciud Iuterests 

1. A devise and bequest of testator's real and personal property to 11i5 
wife for life, with direction that a t  her death the entire estate 111' 
converted into cash and the proceeds go in remaiiidw to his and her 
brothers and qisters if living. and if not, to their egnl representa- 
tives : Held. the contingency upon \rIiich tlie funds in remainder 
vests is the death of the life tenant, the brothers and sisters of the 
testator and his wife living a t  the termillation of the life estnte 
taking per capita and tlle legal rel)r~seiitatives of those \\ho 1 1 ; ~ l  
previously died taking per stirpes. Triist Co. r .  Rteve)iso~t. 29 

1. A child I~orn after the testator has esecated his will. and who is iiot 
therein mentioiled or provided for, is entitled to  such share and 
1)roportioii of her father's estate a s  if lie hnd died intestate. C .  S., 
4160. Trus t  CO. v. Letit:, :NS. 

1. The esecutor of a will inay al~ply to the court for r 11 interpretation 
thereof. T ~ w s t  Po. tr. Le~r t z ,  39s. 

9.  Wliere ail esecutor lins al)l)lirtl to the cwurt to obtai~i a coiistructioli 
of n will \vith respect to the value of the parts to 11e taken by each 
of the beneficiaries, the judgiiieiit of the court, luimppealed froin, is 
to be considered by the court ill a subsequent pioceediiig by the 
esecutor to obtain information for his guidance. Ibid. 

F Rights and Liabilities of Deviqees and Legatees (Wlletber devisees take 
by l~uurcliase or descent see Descent nnd Distribution d a-Right of tes- 
tator to chnrge specific I~eqnestq with pa) ment of desiqlated debts see 
Esecutors and Administrators Il e 1, 9, 3 I .  

a  General Devises a ~ i d  Beqziesta 
1, -1 legatee, ordinarily, is iiot entitlet1 to compel~satioii for loss lie may 

have sustained by reasoll of t l ~ e  diminution of the value of his 
legacy or for his failure or inability to collect the purchase price 
thereof. Ricks  v. Tritst Co., 36. 
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\\'1LLS--Ccr1~ti1~iied. 
d Elc3ctio?~ 

1. Where a devise of lalid is clearly stated in the will a s  unconditional, 
it may not be otherwise shown by par01 that  the devise was in lieu 
of other 1a11ds owned by the derisee, a i ~ d  thus put him to his elec- 
tion, or stop him from claiming under the will by his being present 
a t  the time the will was probated, and not malting objection. Peel 
c. Cwey, 59. 

WITSESSES see Erideuce. 

W K O S G F U L  DEATH see Death B. 




