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CITATION OF REPORTS 

Rule 46 of the Supreme Court is as  f o l l o ~ s :  
Inasmuch a s  all the Reports prior to the 63d have been reprinted by the 

State, with the number of the Volume instead of the name of the Reporter. 
counsel will cite the volumes prior to 63 N. C., as  f o l l o ~ s :  

1 and 2 Martin, 
T~~~~~ 6- collf, ] ............... a s  1 N. C. 

1 Haywood .......................... " 2 
2 ............................ " 3 " 

1 and 2 Car. Law Re- 
pository d N. C. Term ]"' '' '' 

........................... 1 Murphey 5 
2 " ........................... ' 6 " 
3 " ............................ " 7 " 

1 Hawks .............................. . . "  8 " 

2 " ................................ " 9 " 

3 " ................................ " 10 " 

4 " ................................ " 11 " 
1 Derereux Law .................... " 12 " 

"d " .................... " 13 " 
3 " " .................... " 14 " 

4 " " .................... " 15 " 

1 " Eq. .................... " 16 " 

9 ' 1  " .................... " 17 ' I  

1 Dev. 6: Bat. Law ................ " 18 " 
2 " ' ................ " 19 " 

3 d 4 "  " ................ I'  20 ' I  

1 Dev. d Bat. Eq ................... " 21 " 

2 '6 " .................. " 22 " 

........................ 1 Iredell Law " 23 " 

9 Iredell Law ...................... as 31 N. C. 
10 '* " ...................... " 32 " 

11 " " ...................... " 33 " 

12 " " ...................... " 34 " 

13 " a '  ...................... '< 35 " 

1 " Eq. " 36 " ...................... 
C, 4 6 - " ...................... " 37 " 

3 '' " ...................... ' I  38 'I 

4 " " ...................... " 39 " 

5 " " ...................... " 40 " 

6 '< " ...................... " 41 " - ' L  " ...................... " 42 " 

8 " " ...................... " 43 " 

Busbee Law .......................... " 44 
" Eq. .......................... " 45 " 

1 Jones Law ........................ " 46 " 
" " ........................ " 47 " 

3 " " ....................... " 48 " 
4 .' ' 6  ........................ " 49 " 
5 " 4 '  ....................... " 50 " 
6 # 6  8' ........................ " 51 " - 1' " ....................... " 52 " 
8 " " ........................ " 53 " 

1 " Eq. ........................ " 54 " 
9 " '1 - ........................ " 55 ' I  

1 and 2 Winston .................... " 60 " 
Pl~illips Law ........................ " 61 " 

' Eq. ........................ " 62 " 

m I n  quoting from the reprinfed Reports. counsel will cite alwnys the  
marginal (i. e.. the original) ~ n g i n ~ ,  except 1 N. C. and 20 K. C.. which have 
been repaged throughout v i t l~out  marginal paging. 



J U S T I C E S  

OF T H E  

SUPREME COURT OF NORTH CAROLINA 

FAILL TERRI, 1928 
SPRING TERRI, 1929 

CHIEF JUSTICE : 

W. P. STACY. 

ASSOCIATE J L S f I C E S  : 

W. J. ADAMS, GEORGE W. CONEOR, 
HERIOT CLARKSOS. WILLIS J. BROGDES. 

ATTORNEL -GEEERAL : 

DENNIS G. BRUMMIT'I'. 

. \S s ISTAST STTORSETS-GENERAL : 

FRANK NASH, 
W,lLTER D. SILER. 

SUPREME COURT REPORTER : 

ROBERT C. STRONG. 

CLERIC OF T H E  SUPREME COURT: 

EDWARD C. SEAWELL. 

MARSHAL A S D  LIBX.4RIAS : 

MARSHALL DELXNCEY HAYWOOD. 
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J U D G E S  
OF THE 

SUPERIOR COURTS OF NORTH CA:ROLINA 

EASTERN DIVISION 

Kame Dietrict Addrese 
WALTER L. SMALL ...................................... s t  ............................... .Elizabeth City. 
M. V. BARNHILL ....................................... Second ........................... .Rocky Mount. 
G. E.  MIDYETTE .............. .. ..................... Third  ............................... Jackson. 
F. A. DANIELS ............................................ Fourth  ............................ .Goldshoro. 
l i o b m ~ u s  A. NUNN ................................... J f t l  1 .......................... New Bern. 
HENRY A. GRADY ....................................... Sixth ........................... .Clinton. 
W. C. HARRIS ................................................. Seventh ........................... Raleigh. 
E. H. CRANMER .......................................... Eighth ............................ Southport. 
N. A. SINCLAIR ............................... .ayetteville. 
W. A. DEVIX ................................................. Tenth ............................... Oxford. 

SPECIAL JUDGES 
CLAYTON MOORE .................................................................................. .Williamston. 
THOMAS L. JOHXSOS ........................................................................... Lumberton. 
( 2 .  7'. COWPER ................ .. .................................................................. Kinston. 

WESTERN DIVISION 

J o ~ a  H. CLEMENT .......................... .....-. 
THOMAS J. SHAW .................................. ,...Twelfth ......................... Greensboro. 
A. M. STACK .............................................. Thirteenth ..................... Monroe. 
W. F. HARDING .............................. ... . . . . . . .  Fourteenth ..................... Charlotte. 
J o ~ n  Df. OGIXSBY ...................................... Fifteenth ......................... Concord. 
J. 1,. WEBB ..................................................... Sixteenth ....................... Shelby. 
T. B. FINLEY ................................................ Seventeenth ........... .. ..... Wilkesboro, 
MICHAEL SCIIENCK ............... .. ............... Eighteenth ...................... Hendersonville. 
P. A. M C E L ~ O Y  .......................................... N i n e t n t h  ..................... Marshall. 
WALTER E. MOORE ............................... . . . .  T w e n t i e t h  ........ ... ....... Sylva. 

SPECIAL JUDGES 
H. HOYLE SINK ............... .................................................................. Lexington. 
CAMERON F. MACRAE .................... .. ................................................... Asheville. 
JOHN H. HARWOOD ................................................................................. Bryson City. 

EMERGENCY JUDGE 
C. C. LYOS .............................................................................................. Elizabethtown. 



SOLICITORS 

EASTERN DIVISION 

Same District d ddress 
................................. HERBERT It. LE.\I{Y ...................................... Firs t  ].:denton. 

............................. I )oss~. i , r ,  GILI.I.IN ........................... ... ...... Second Tnrboro. 
r '  .............................. K. H. PARKER ............................ .... .............. 1 hird Henderson. 

............... ..... CLAWSON L. WILLIAMS ......... .. ............. EIourth ... Sanford. 
D. M. CLARK ................................................. F i f t h  ................................ Green~ i l l e .  
JAMES 4 .  POWERS .............. .. ............ ....itlsto~~. 

......... ......... 1,. S. BRASSFIELD ............ ... ................... Swen th  ... Rnleixl~.  
.............................. Woonus I~ET.I.UM ........... .. .......................... Eiqhth I V i l r n i ~ ~ x t o ~ ~ ,  

r 1 1. A. MCSEILL ........................................ .erton. 
.......................................... ........................... W. B. U M S T E . ~  l'enth r)nrharn. 

WESTERN DIVISION 

.......................... S. POR.I.ER GRAVES ....................................... Eleventh J1ou11t Airy. 
.J. F. SPRUII.~ ................................ l l f t h  ............................ Lexington. 
F. 11. PIIILLIPS ......................................... Thirteenth ..................... Rocltingham. 
JOHN B. CARPEXTER ........................... ... . .  Fourteenth .................... ..G3stonia. 
ZEB. V. LONG ............... ......................... Fifteenth ............ .. ...... Statesville. 
TI. SPURGE~S SPURLIXG ................................ Sisteenth ................... lrenoir. 

.................. .lso. R. JOKES .............. ...... .................... Sevctnteenth K. Williesboro. 
.J. W. PLESS, J R  ..................................... -1arion. 

.................. ROBT. JI. W ~ u s  ............................... Jineteentll.,,, Aslleville. 
..................... ........................................ GROVER C .  I ~ A V I S  l'\ventietll. Waynesville. 



LICENSED ATTORNEYS 
FALL TERM,  1929 

Suc-cessful applicants for license to practice law a t  examination conducted by 
Supreme Court a t  the Fall Term, 1929-19 August, 1929. 

BROWN, HRYAXT COUNCIL- - - - . - - - - .. - - -. - - - - - - - _. - - - ----.-..Chapel Hill. 
BROWN, WALI.ER DAVIES- - - - . - - - - - - - _. - _ _ - - - _ - - - -. _. - - - - - _Concord. 
BCRGESS, JAMES K.~LPH. ................................. .Spindale, 
B n m s ,  EDWARD JONES- - -  - . - - - - -  - - -  -. - - .-- - - - - - - - -  - - - - - - -  -Carthage. 
BUTLER, JAMES EDWARD_- ........................... __.--_Gl~:n Alpine. 
BUTLER, IJESTER CI.AGF,TT- - - - - - - - - - - - - - _ - - - _ - - - -. - - - ---.--Durham. 
CASEY, SILAS BVRNS. . -. - - - - - - - - - - - - . - - _ _ _. _ -. _. - - -. _ _ _ - _ -High Point. 
CORURS, ~VILLIAM HUBERT - - - - - - - - . _. _. _ _ -. - _ -. _. _. -. _ - - _ Williamston. 
COLTRASE, J A M E S  ELBRIDGF:. --.-..................... .-_--Greensboro. 
CONNELI,, \VII,I,I.~II BLAND- ................................ W:~shington, 
COVINGTON, AUGIJS~TS M C ~ ~ L I R T E R -  ....................... - C h a ~ e l  Hill. 
Cox, EDWARD T O ~ N ~ ; .  .............................. - - - - - -Rocky  Mount. 
CRAWFORD, PHILIP HOWEI~L, JH.-. ...-..................... -Kinston. 
CREW, JAJI+:S \%*INFIELD, ,JH.. ............................. .Pleasant Hill. 
CHUMIJI,ER, J U N I I J S  ALLEN-. .............................. .Chapel Hill. 
C'LTBHETH, EKSEST LESTER-. . -. - - - - - - . - - - - -. -. -. -. -. - - -. - -D~.rham. 
DANIEL, ARMAND TURNER- ............................... .Mocksville. 
I~ACUHTRID(:E, JAMES \VATKINS- -.-..................... -__-Rocky  Mount. 
DAVIS, ROBERT 1 1 . 4 ~ 0 . .  .................................. .Goldsboro. 
DF:I~RI~'KSOS, VERSON BLADES - - - -  - - - - - - - - - - -. -. -. -. -. -. -. - -New Bern. 
Donrrx~ce, MRS. MINNIE STONE-. -. - .- - - - - __. . -.----.- .- .--Rocky Mount. 
DONNAIIOE:, RIAHK EARIX ................................. .A4s!~eville. 
DREAEH, AMZI BOND.. .................................... .Gr?cnsboro. 
DUXCAS, VITZHIXH DURH.~II--.  -. - - - .. - - - - - - - - - - -. . -. -. - - - - .Raleigh. 
DUNN, CHARLES GARNETTE- .......................... -._-.-Rocky Mount. 
EATON, OSC,AH BENJAMIN, JR.. ............................. Winston-Salem. 
EWBAXK, JOHN.. ....................-................... -Hendersonville. 
FINCH, ~VILLIAM ATLAS, JR.- .........-................ --__..Wilson. 
GASKILL, NATHAN BVZRY -. . - - - - - - - - - -. - - -. - - - - - - .. - - - - - _. _ _Asheville. 
GRADY, CHARLES GILBERT- ............................... .Fo .~r Oaks. 
GRAY, THOMAS COWAN-. . - .. - -. - - - - - - - - - - - _ - - - - - - . - - - - - - _ - _ H a  yesville. 
GRESHAM, JOHN THOMAB, JR.  .............................. Wmsaw. 
GRIFFIS, FLOYD SAMPSON_. _ -. - . - .. - -. - _ - - - - - - _ - _ - - - - -. . _ _ --Chapel Hill. 
HARRIS, NRS. CLYDE FARMER- - -. - - - - - - - -. -. . - - -. -. -. - - - - - -Wilson. 
~ IEN~ERSOX,  HOKE FREDERICK. .......................... _.Gr~:ensboro. 
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...................................... HUDGINS, CARTER- 11:irinn. 
............................ I I L ~ D G I ~ ; ~ ,  DANIEL I':I)\VAHD, J K  Marion. 

................................ JENNETTE, J O H N  ~<ORER.L'- (;01&1IO~O. 
............................... JEWETT, THOJIAS IIAI~DIS.. - \V~I~S~OII-S:~I( , I I I .  
.......................... JONES, RI~SS~:LI,  LF:WIS.. l3nlcigh. 

..................... I(ISI)LEY, \YII.I.IAM \.(;RWIN I~OFFM.IN, J H  T:aycttclvillt,. 
............................ IJAMR, hIRS. \-.II)A \ ~ Y s N ~ : .  \ V ~ ~ S O I ~ .  

-. . 
.................................... LENNON, ALTON ASA-. \$ 11m1ngt011. 
................................. LEWIS, XELL IJ.~TTI,E-. .Ilnlt~igh. 

............................. LILLY, RICHARD ~ I A ~ K T R I N . .  .I::ryettt~vill(~. 
.............................. LONG, ~ I A R T I N  LUTHER.-. .\Vnke Forest. 
.............................. ~ ~ C C R E A ,  CAAKI.IIS ARTHW. .;\shevill[~. 

.......................... ~ICDANIEI , ,  GI:oI{(;E D,IWI;ON.. ..Chapel Hill. 
....................... ~IACII I~ ;THAN,  EDWIN I ~ O B K S O ~ ; ,  JR.- 1~;ryettevillt~. 

.......................... ~ I C L E A N ,  \VII,LIAII I~ATITEILINE..  .I)PIIIoc'~:L~. 
........................... ~ I C M U L L A N ,  JOHN I~HOCKETT.. .Elizaht~th C'it y. 

.............................. A ~ A R S H B U R S ,  OKIS ~ I I I . T O N -  l l o v k y  Alor~nt. 
............................. PHILLIPS, GEOR(;E ~$-II,I,I.~JI.. .Charlottt.. 

............................. PIRKEY, JOHN FREDERICK. .Rorky h l o r ~ ~ r t .  
............................. RAYMER, ;\U(:TTSTITS ~ ~ A R I < F : I < .  S t : l t ( ' ~~ i I l ? .  
............................ I<EYSOLL)S, ~JEN.IAZIIN FT-RMAN . l t o c l ~ i ~ ~ g h a ~ ~ ~ .  

................................ ~ ~ O B E R T S ,  S.ITH.~S JAY.. .(:harlottc. 
............................... ROGERS, LUIII,OW THOMAS.. . l ) r~rhan~.  
............................. HOCSE, CHARLES FRASCIS.. .I<inston. 
.............................. ROYSTER, I'HOMAS SAI\~PSOS ()~fOld.  

................................ ROYSTER, \VII,RTR HI(;II.. . lkiIeigh.  
................................ SAPP, CLARE.:N(-E ODI.;T.L.. \ V i n s t o n . S a I e ~ ~ ~ .  
............................ SATTERPIELD, ~ Y I L D  1s.1.kc:. .Tir1111erl:Ae. 

................................. SINK, JOHN ~ I O Y E R ,  JR.. .(;rer~lst)oro. 
............................ SHVFOKD, \VII,I,I.~M TTAI.MAGE. .S:ilisl)r~ry. 

.............................. SMITH, ALLEN I<ENDKICK.. lialrigh. 
.............................. SMITH, DOKSEY DEWEY-.. .('h:ipd Hill. 

.............................. SPARGER, ~OL1.1ER BRYSON.. Chapt4 llill. 
............................ SPRIKKLE:, THOMAS \VEA\.>;IL-. linlt~igh. 
......................... STITH, LAWRENCE .~UC.CSTINE.. S ( W  Rrrn. 

................................. STOUT, ECTOR CLIFTON. l ' h o ~ ~ l : ~ s ~ i l l t ~ .  
............................... STRICKLA~D,  HECTOR PATL-  n1lnIl. 

................................ TAYLOR, EDWARD FORT.. OxforO. 
............................. T ~ o n t ~ s o s ,  .~T,FKEI) AIAHSH.. It:~lc~igh. 

.................................. T o m ,  ~ ~ I L L I A ~ !  17R~NC1s .;\shc~illc. 
.................................... TROY, JOHN CLARKE. D u r h a m .  
................................. \'ENTFRS, CARL VPRXO~;  ~Kirhlrn~cls. 

.... WATT, LAWRENCE EUGENE .......................... .Reidsvillr. 
............................... \$-HITAKER, .II,IVE PEIRSOS. \\7irl~t~jrl-S:rI(-~~~. 
............................ WINK, AIRS. .JUANITA Grtwx.. L i l ~ c ~ t y .  

..................................... y ~ ~ ~ ~ ~ ,  AD.~x.. S p ~ l ~ l ~ .  

............... LUNSFOI~D, JOHX IAICKHAKT, from Iientucky.. I tougc~~orr t .  
............ ROYSTOX, LAWRENCE WIT,I,I.IM, from Xrw Tork-. Concord. 



CALL O F  CALENDAR IPU' SUPREME COURT 

SPRIXG TERM, 1930 

(Showing when records and briefs must be pled) 

E'INST DISTRICT appeals will be called Tuesday, 4 February ,  1430. 
Appeals must be  docketed by 10 A. M. Tuesday, 21 Jitnuary.  
Appellant's brief must be filed by noon of 28 January .  
Appellee's brief must be filed by noon of 1 February.  

SECOSD DISTRICT appeals will be called Tuesday, 11 Febmary .  
Appeals must be docketed by 10 A. 11. Tuesday, 28 Janua ry .  
Appellant's brief mnst  be filed by noon of 4 February .  
Appellee's brief must be filed by noon of 8 February.  

THIRD-FOITRTH DISTRICTS appeals will be  called Tr~esdliy, 15 February.  
.ippeals must  be docketed by 10 A. BI. Tuesday, 4 February.  
A l p l l a n t ' s  brief must be filed by noon of 11 February.  
Apl~ellee's brief must IE filed by noo11 of 15 F ~ b r u a r y .  

F I F T H  DISTRICT appeals will be called Tuesday, 23 E'ebrmry. 
Appeals must be docketed by 10 A. 11. Tuesday, 11 February  
A ~ p e l l a n t ' s  brief must be f ikd  by noon of 18 February.  
Appellee's brief must 1w filed by noon of 22 February.  

S I X T H  DISTRICT apyerlls will hc called Tuesday, 4 Marc11 
Appeals must  be do&rted by 10 A. M. Tuesday, IS Febr~~ar : , . .  
Apprllant's brief must  be filrtl by noou of 25 February.  
Appellee's brief must IF filetl by noon of 1 March. 

SEVICXTEI DISTRICT appeals will be cbnlletl T~~rsdi l? . ,  11 h[iirclt. 
Appeals must be docketctl by 10 A. &I. T~nesiiay, 26 Febr11ary 
Appellant's brief must be filetl by noon of 4 March. 
Appellee's brief must IE filed by noon of 8 J IR~cI I .  

F:IC;HTH-SIlrjTEI DISl'I{ICTS nppeals will be called Tucstl IS, 15 March 
Appeals must be docketed by 10 A. &I. Tuesday, 4 hIar(41. 
Appellant's brief must be filetl by noon of 11 bltirch. 
Appellee's brief must  be filed by noon of 15 March. 

TEXTII  DISTRICT appeals will 1w called T w s d a y ,  23 JIarcll 
A p p t ~ ~ l s  must be docketrd by 10 A. &I. Tuesday, 11 March. 
Appellant's brief mnst be filetl by noon of 18 March. 
Apprllee's brief must be filed by noon of 22 March. 

RLICVEXTH DISTRICT appeals will he calletl Tuesday, 1 April 
Appeals mus t  be docketed by 10 A. 31. Tuesday, 18 March. 
Appellant's brief must be filetl by lloon of 25 March. 
Lippellee's brief mnst be filed by noon of 29 JIarch.  

'L'WELFTEI DISTRICT appeals will be called Tuesday, 8 Aylril. 
Appeals must be docketed by 10 A. hl. Tuesday, 25 March. 
Appellant's brief must be filed by noon of 1 April. 
Appellee's brief must be filed by noon of 5 April. 



CALL O F  CilLENI)AIR 1S SUPREAIE COURT. 

TH1I;TI~:ESTH 1)ISTRICT appeals will 1~ called Tuesdnx, 15 April 
Appeals must be docketed hy 10 A. 31. !Ihevday, 1 April 
Appellnut's brief must he filed by noon of 3 April 
Appellee's brief must be filed by noon of 32 A1)ril 

l'OUILTEESTH II ISTRICT appeals will be caalled l ' u e s d a ~ .  22 Aprll. 
Appeals must  be docketed by 10 A. 11. Tucsdtly, Y April 
Appellant's lrrief must he filed by noon of 15 April 
Appellee's brief must be filed by noon of I9 April 

E'IETEENTH-SISTI3ESTH DISTRICTS appeal5 11 ill be c:llletl 'Jhewlny, 
29 April. 

Appeals muvt bc docketed by 10 A. M. Tuesday, 33 April. 
Appellant's brief must be filed by noon of 22 April. 
Appellee's brief must  be tiled by noon of 20 April. 

SISYESTE1':STH-E1GHTEIi;KTH DISTRICTS appeals will be cnlletl Tues- 
day, G May. 

Appwls  must be docketed 1)s 10 A. 11. Tuesda),  22 April 
Appellant's brief must be filed by noon of 29 April 
Appellee's brief must be filed by noon of 3 Nax.  

N1Nh;TEESTH I ~ I S T I i I C T  appeals will be called Tueiday. 1:: Blay. 
Appeals must be docketed b j  10 A. 31. Tuesday, 29 A1)ril 
Appellant's brief must be filed by nooli of 6 Ma3. 
Appellee's brief must be filed by noon of 10 May. 

T W E N T I E T H  DISTRICT appeals \\ill be called Tursclay, 20 . \ I ; I ~  
-4ppeals must  be docketed by 10 A. M. Tuesday, 6 Nay. 
Appellant's brief must be filed by noon of 13 May. 
A1)~rellee's brief muqt be filed by noon of 17 May. 



SUPERIOR COURTS, SPRING TERILI, 1930 

The parenthesis numerals following the  da te  of a term indicate the  number 
of weeks during which the t e rm may hold. 

In  many instances the  s ta tu tes  apparently create conflicts in the terms of 
rourt. 

THIS CALENDAB IS UNOFFICIAL 
- -- - - - -  -- 

EASTERN DIVISION 

FIRST JUDICIAL DISTRICT 

SPRING TERM, 193&Judue C r a n m e r .  
Pasquotank-Jan. 6 t ;  Feb. 1 0 t ;  Feb. 17. (A): 

?!ar. 1 7 t ;  X a y  5 t  (A) ( 2 ) ;  June 2'; June  9 t  
( L l .  
I Benufort-Jan. 13'; Feb. 1 7 t  ( 2 ) :  April 7 t ;  
hlay 5 t  ( 2 ) .  

Perquimau-Jan.  20;  April 14 
Currituck-hlar. 3 :  . 4 ~ r i l  2 8 t .  
Camden-Mar 10 
Gnteq -Mar 24 
~ h i ~ a ~ i l a r .  31. 
Tyrrell-April 21. 
Hyde-May 19. 
D a r e M a y  2G. 

SECOND JUDICIAL DISTRICT 

SPRING TERM, 1 4 3 G J u d g e  S i n c i a i r .  
Washington-Jan. 6 ( 2 ) :  April 14t .  
Edgecombe--Jan. 20; hlar. 3 ;  Mar. 3 1 t  ( 2 ) ;  

June 2 ( 2 ) .  
Kaeh-Jan. 27; Feb. 17t  ( 2 ) ;  Mar. 10; April 

2 l t  (21; May 26. 
Wilson-Fcb. 3'; Feb. 10: May 12'; May 1 s t ;  

June 23t .  
hlartin-Mar. 17 ( 2 ) ;  April 14t (A) ( 2 ) ;  June 16. 

THIRD JUDICIAL DISTRICT 

Vance-Jan. 6'; Mar. 3'; Mar. 1 0 t ;  Junc  16'; 
June 2 3 t .  

Warren-Jan. 13 ( 2 ) ;  May 19 (21. 
Halifax-Jan. 27 ( 2 ) ;  hlar. 17t  ( 2 ) ;  April 28' 

(A) ;  June 2 t  ( 2 ) .  
Bertie-Frb. 10 ( 2 ) ;  April 28t  ( 3 ) .  
Hwtford-Feb. 24.; A p r ~ l  14t ( 2 ) .  
Korthampto~l-hlar. 31 ( 2 )  

FOURTH JUDICIAL DISTRICT 

S P R I S ~  TERM. 1 9 3 ( t J u d u e  S m a l l .  
Hwnett-Jan. 6 ;  Feb. 3 t  ( 2 ) ;  Mar. 3 1 t  ( A )  ( 2 ) ;  

hlny 10; June 16'. 
C h ~ t h a m - J a n .  13: Mar. 3 t :  Mar. 1 7 t ;  hlay 12. 
Wayne-Jnn. 20;  J a n  Z i t ;  Mar. 3 t  (.4) (2); 

April 7 ;  April 1 4 t ;  Slay 26:  June 2 t .  
1 , e e J a n .  27t  (A) ( 2 ) ;  Mar. 24 ( 2 ) ;  May 5.  
Johnston-Feb. 17t ( 2 ) ;  Mar. 3' ( A ) :  Mar. 10; 

April 21t  ( 2 ) ;  June 23'. 

FIFTH JUDICIAL DISTRICT 

SPRING TERM, 193&Judge B a r n h i l l .  
Craven-Jan. 6'; Jan .  2 7 t  ( 3 ) ;  April 7 % ;  May 

1 2 t ;  June 2.. 

Pitt-Jan. 1 3 t ;  Jan .  2 0 ; F e b .  1 7 t :  Mar. 
April 14 ( 2 ) :  hlay 5 t  ( A ) ;  \fay 19t  ( 2 ) .  

G r e c n e F e b .  24 ( 2 ) ;  June 23. 
Carteret-Mar. 10: June 9 ( 2 ) .  
Jonrr-Mar. 31 
Pamlico--April 28 ( 2 ) .  

SIXTH JUDICIAI. DISTRICT 

S P R I N ~  TERM. 193&J?rdga Midr~e ' le .  
Duplin-Jan. 6 t  ( 2 ) :  Ja : l .  27.: M R ~ .  2 1 t  ( 2 ) .  
Lenoir-Jan. 20.; Feh. 7 t  ( 2 ) ;  April 7 ;  May 

19'; June 9 t  ( 2 ) .  
Sampson-Feb. 3 ( 2 ) ;  Mrrr. 10t  ( 2 ) ;  April 28 ( 2 ) .  
Onslow-Mar. 3 ;  April 14t  ( 2 ) .  

SEVENTH JUDICIkL DlSTRlCT 

SPRING TERM. 1930--Judge D a n i e l s .  

EIGHTH JUDICIAL DISTRICT 

SPRING TERM, 1930-Judge Nunn. 
Brunswick-Jan. 6 t ;  April 7 :  June 16t .  
New tlanover-Jan. 13': F e b .  3 t  ( 2 ) :  Mar. 37 

( 2 ) ;  Mar. 17'; April 14t (:I); MR? 12'; May 26t  
( 2 ) :  June  9'. 

Pender-Jan. 20; Mar. : '4 t  ( 2 ) :  May 18. 
Columbus-Jan. 27; Feh. 17t  ( 2 ) ;  April 2'3 ( 2 ) .  

NINTH JUDICIAL DISTRICT 

SPRING TERM. 1930--Judae G r a d u .  
Bladen-Jan. 6 ;  Mar. 10'; April 2 1 t .  
Cumberland-Jan. 13.; Feb. 10t  ( 2 ) ;  Mar. 1 7 t  

( 2 ) ;  April 28t  ( 2 ) ;  May 26 ' .  
Hoke--Jan. 20;  April 14 
Robeson-Jan. 27'; Feb 3 ;  Feb. 2 4 t  ( 2 ) ;  Mar. 

3 1 t ;  April 7'; May 12t  ( 2 )  

TENTH JUDICIAL DISTRICT 

SPRING TERM. 1930-Judge H a r r i s .  
Durham-Jan. 6 t  ( 3 ) :  Feh. 17'; Mar 3 t  ( 2 ) ;  

Mar. 24'; April 2 8 t ;  May i ~ t  ( A ) ;  May 19'; June  
2 t  ( A )  ( 2 ) ;  June  23*. 

Person-Jan. 20 (A);  Jan .  2 7 t ;  April 21. 
G r a n v i l l e F e b .  3 ( 2 ) :  April 7 !2! .  
Alamance--Feb. 24'; Mar. 3 l t ;  May 5 t ;  May 

2 6 t  ( 2 ) .  
O r a n g e h f a r .  17: May : 2 t ;  June 9 ( 2 )  



COURT CALENDAR. 

WESTERN DIVISION 

ELEVENTH JXDII  AL DISTRICT 

S P R I ~ G  TERM. IS.?&-Judge Schenck. 
Forsyth-Jan. 6  ( 2 ) ;  Feb. 101 (21; Feb. 24 (A) 

(? l ;  Mar. 101 ( 2 ) ;  Alar. 24'; May 19' (2); June 2 t  
( 2 ) ;  June 23t (A). 

Surry-Jan. 1Rt (A) ( 2 ) ;  Frb.  3; Mar. 17t  (A) 
(2); April 21 (21, Junr  23t (A1 (2).  

Rorkingham-Jan. 20.; Feb. 24t ( 2 ) ;  %lay 12; 
Junel6t  (2).  

Casaell-Mar. 31;  May 5 t  (A). 
A,?he-April 7  (2) .  
Alleghany-May 5. 

TWELFTH JL'DICIAL DISTRICT 

SPRING TERM, 1030-Judge McElrou. 
Guilford-Jan. 6 t  ( 2 ) ;  Jan.  20'; Feb. 3f (2 ) ;  

Feb. l i t  ( A )  (2),: Mar. 3. ( 2 ) ; , M a r  17t  (21; hlar. 
31t  (A1 (2) .  April 14t  ( 2 ) ;  Aprd 28'; hlay 12t (2); 
June 2t  ( 2 ) ;  Junr  16'. 

Davidson-Jan. 27': Feh. 17t  (2) ;  JIay 5'; 
May 2 6 t ;  Junc 23'. 

Stokes-Mar. 31.; .4pril 7 t .  

THIRTEENTH JUDICIAL DISTRICT 

SPRING TERM, 1930-Judge Moore. 
Richmond-llec. 3 0 t ;  Jan .  6'; Uar.  1 7 t ;  April 

7'; May 2 6 t ,  Junr  167. 
Anson-Jan. 13'; Mar. 3 t ;  April 14 ( 2 ) ;  June 

9 t .  
Moore--Jan. 20.; Feb. l o t ;  Mar. 24t ( A )  (2) ;  

May 19: May 2Ft (.-\I. 
Union-Jan. 2 i * ;  Fcb. 17t  (2); Mar. 2 i t ;  hlay 

6fStanly-Fcb. 3 t ;  J lar .  31; May 12t .  
Scotland-Mar. l o t ;  April 28; June 2. 

FOURTEENTH JUDICIAL DISTRICT 

SPRIXG T E R M ,  1930-.Judge Clement. 
Jlecklcnburg-Jan. 6'; Feb. 3 t  (31; Fcb. 24'; 

Mar. 3 t  ( 2 ) ;  Mar 311 (21; April 28t ( 2 ) ;  Hay 12'; 
hlay I 9 t  (21; June 9'; June l o t .  

Gaston-Jan. 13.; Jan.  2Ot ( 2 ) ;  Mar. 17t  (21; 
April 14.; dune 2'. 

FIFTEENTH JUDICIAL DISTRICT 

SPRING TERM. 1930-Judge S h a w .  
Cabarrus-Jan. 6 (2): Frb  21t: April 21 (2) 
hlontgoriicry-Jan. 20'; April 7 t  (2) .  
Ircdell-Jan. 27 (21; Afar. 101: AIny 19 (3). 
R o n a n - F P ~ .  10 ( 2 ) :  hlar. 3 t ;  Mav 5 (2).  
Randolph-Mar. 17t  (21, hlar 31'. 

SIXTEENTH JUDICIAL DISTRICT 

SPRINO TERM. 1930-Judge S t a c k .  
Cleveland-Jan. 6 ;  Mar. 24 (2) .  
Catawba-Jan. 13t  ( 2 ) ;  Feb. 3  (21: Nay 51 

(21. 
Lincoln-Jan. 20 (.%); J a n .  27t .  
Caldwell-Frb. 24 (2 ) ;  hlay 19t (1 )  
Burke--Mar. 10' ( 2 ) ;  June 2 t  (2).  

SEVENTEENTH JUDICIAL DISTRICT 

SPRING TERM. 1930-Judae I I a r d i n o  
Alexander-Feb. 17. 
Yadkin-Fcb. 21'; May 12t 
ailkcs-mar. 3  (21; Junc 2 t  
Davie-Mar. 17; Slay 26). 
R'atauaa-Mar. 21 (2) .  
Mitchell-April 7  (2).  
Avery-April 21 (2) 

EIGHTEENTH JUDICIAL DISTRICT 

EPRISG T E R M ,  1930-Judge O y l e a h ~  
McDon-r.ll-Jan. 6': I'eh. l i t  ( 2 ) ;  Jurw 9 (31. 
Hrnclersow-Jan. 13 (2); Mar. 3  (2); April ?Rt 

(2): Nay 26t (2).  
Yoncey- Ja!i. 27t: .Mar. l i  (2).  
Rutherforri-Frb. 8 i  ( 2 ) :  2l:ty 12 ( 2 ) .  
Transvloania-\far. 31  (21. 
P o l k ~ . J p r ~ l  14 (21. 

NINETEENTH JUDICIAL DISTRICT 

SPRISG TERM, 1930-Judge [ I ' rbb. 
Runconibe-(Special rivil tern1 S wcehs e:wh 

nionth except hl:ly and Llrren~ber) Jan.  13t  
(21; Jan 27: Frb.  3 t  ( 2 ) :  Feb 17; Mar. 3 t  ( 2 ) ;  
Mar. 17; Mar. 31: April i t  ( 2 ) ;  April 21; May 
5 t  (2) ;  Xay 19; June 2 t  (2) ;  June IG (2) .  

Madison-Jan. 6 ;  Feb. 21; Mar. 24; April 25; 
May 26. 

TWENTIETH JUDICIAL DISTRICT 

S P R I S ~  TERM. 1930-Judge Ftnleu. 
Graham-Jan. 6 t  (A)  ( 2 ) ;  Jlar 17 (21; June  

2 t  (2). 
Haywood-Jan. 6 t  ( 2 ) ;  Feb. 3  (21; May 5 t  12). 
Chwokec-Jan.  201 ( 2 ) ;  Mar. 31 (21; June l o t .  
Jack5on-Feb. 17 ( 2 ) ;  Xay 19t (2) 
Swaln-Mar. 3 (2). 
Xacon-.-\prll 11 ( 2 ) .  
Clay-Apr~l 28; Mak- 5  (.I) 

'For criminal cases only. 
tFor civil cases only. 
IFor jail and civil cases. 
A Spec~al Judgs to  be assigned 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 

Eustenz District-ISAAC 11. MEEKIXS, Judge, Elizabeth City. 
Middle District-JOIINSON J. HAYES, Judge, Greer~sboro. 
Il'cstcrn L)istrict-EDWIS TATES WEBB, Judge, Sh(?lby. 

EASTERN DISTRICT 

Tevnls-District courts a r e  held a t  the  t ime and  place a s  fu l lo~vs:  
Durham, first Monday in March and September. S. A. ASIIE, Clerk. 
Raleigh, criminal term, second Monday af ter  the  four th  Monday in 

April and October; civil term, second Monday in Idarch and Sep- 
tember. S. A. ASHE, Clerk. 

F:~yetterille, third J[ontlny in  March ant1 Seeptember I). N. GEDDIE, 
Deputy Clerk. 

Elizabeth City, fourth Monday in March and September. J. P. T I ~ O M P -  
sox, Deputy Clerk, Elizabeth City. 

Washington, first Rlonday in  April and October. J. B. RESPESS, 
Deputy Clerk, Washington. 

New Bern, second Monday in April and October. GEORGE GREEX, 
Deputy Clerk, New Bern. 

Wilson, third JIolltlny ill April and October. Q. 1'. I'AI~RER, Deputy 
Clerk. 

'iVilmington, fourth hlonday in April and October. PORTER HUFHAJI, 
Deputy Clerk, Wilmingtor~. 

OFFICERS 

\V. H. FISHER, United St:~tes 1)istrict Attoruey, IVilmington. 
WILIJS G .  BRIGGS, Assistant United States District Attorney. Raleigh. 
R. W. WARD, United States Blarshal, Raleigh. 
S. A. ASHE, Clerk United States District Court, Raleigh. 

J I IDDLE DISTRICT 

Terms-District courts a re  held a t  t he  t ime and place a s  follows: 
Greensboro, first Monday in June and  December. R .  L. BLAYLOCK, 

( ' lerk; M'IRTII: COIW, ( ' l~icf Deputy;  I)ELT.A E L - r ~ ,  l leputy;  COX\ 
S l r ~ n - .  1Wl)uty. 

Rockingham, first Monday in March and September. R. L. BLAY- 
LOCK, Clerk, Greensboro. 

Salisbury, th i rd  RIonday in April and October. R. L. BLAYLOCK, 
Clerk, Greensboro ; ELIZABETH HENNESSEE, Deputy. 

Winston-Salem, first Monday in May and November. R. L. BLAY- 
LOCK, Clerk, Greensboro; ELLA SHORE, Deputy. 

\Vill;t~sbor~, third JIonday in  hIny and November. I,IYYILLN BUAI- 
c a n s b ~ ,  1)el)uty Clerk. 

OFFICERS 

E. L. GAVIH, United States District Attorney, Greensboro. 
T. C. CARTER, Assistant United States Attorney, Greensboro. 
A. E. TILLET, Assistant United States Attorney, Greensboro. 
J. J. JENKINS, United States Marshal, Greensboro. 
R. L. BLAYLOCK, Clerk United States District Court, Greensboro. 

xii 



WESTERN DISTRICT 

Terms-District courts a r e  held a t  t he  t ime and place a s  fo l lons :  
Asheville, second h l o ~ ~ t l a y  in May and November. J .  Y. JOKDAY, 

Clerk;  OSCAR L. XZ~LUKD, Chief Deputy Clerk;  WILLIAM A. LYTLF, 
D ~ p u t y  Clerk. 

Charlotte, first RIonduy in A l~ r i l  and Octohcr. FAX BAKNETT, Deputy 
Clerk, Charlotte. 

Statcsvillc, fourth Monday in April and  October. A \ X 3 ~ ~  ADERIIOIDT, 
I k p u t y  Clerk. 

Shelby, fourth BIonday in September arid th i rd  JIouday in Xarch.  
FAX EARKETT, Deputy Clerk, Charlotte. 

Rryson City, four th  Monday in May and Sovrmber .  .J .  T. .Tonna\. 
Clerk. 

OFFICERS 

T ~ r o h f ~ s  J. HARKIXS, United s t a t e s  Attorney, Asheville. 
FII.%SK C. PATTOS, Assistant United Sta tes  Attorney, Charlotte (Morgmton I 

THOS. C. AlcCor, Assistant United Sta tes  Attorney, Asherillr. 
BKOWNLOW JACKSON, United Sta tes  3larshal. Ssheril le.  
J .  Y. JORDAN, Clerk United Sta tes  District  Court, Asheville. 
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T. G. HYMAK v. N. L. BROUGHTOX. 

(Filed 3 April, 1929.) 

1. Sales A a-Evidence of total  worthlessness of article sold admissible 
to shorn fai lure  of consideration-Warranties. 

Where a seller contracts for the sale of a cotton gin and delivers to the 
purchaser an article that is worthless escept for junk, there is a failure 
of coniideration, and evidence that the gin was worthless escept for junk 
is admissible in the seller's action for the l~urchase price. 

2. Sales H d-Vendee mag not  set up counterclaim for  breach of war- 
ran ty  when contract contains n o  express warranty a n d  excludes 
parol. 

The vendee mag not recover damngw for the delivery of a cotton gin 
on the ground that i t  was inferior iu quality to the one purchased in the 
face of a stipulation in the written contract of sale that any agreement, 
verbal or otherwise, not in the writing would not be considered. 

3. Sales H e-When t h e  article sold is  worthless vendee is not  bound by 
stipulation t h a t  notice of defect be given vendor--Fraud. 

Where the article sold is worthless there is a failure of consideratio11 
and the re~iilee may resist the vendor's action for the purchase price 
nithout alleging or proving fraud in the procurement of the contract or 
compliance with a stipulation of the contract requiring notice of defects 
and an opportunity to remedy same, be given the vendor. 



t11;it tllc, 11lai11tifT "rcy~rcwnttvl. war ran ted  and gu;~r:ilitcwl . . . :I 

c w t n i ~ r  gill c c p i p ~ r i c ~ i t ;  . . . tha t  s :~n ic  v:rs prnct icr l ly  ~ i r n .  ant1 in  
I I I  I 1 1 1 i t i o 1 i  . . . ~.1101i ill t ru th  ant1 ill f , ~ c t  snit1 gill and  

r t ~ l m ~ x ~ i t ; i t i t ) ~ l  h- thc~  111:1ilitiff :r11(1 1)rc):rcli of said \\: r r : ~ l ~ t i c ~ s ,  all  of 
17-l1ic.11 n - ( w  rclietl on by tlic d c f ~ ~ i t l : i ~ i t .  t l l (~  ( l c ~ f c ~ ~ d a l i t  has  snstninctl :I 

loss of $700, I I ~ O I I C > -  e s p c ~ ~ d o e l  011 rc,pairs ant1 tr:i~isport:r:-io~i, and  $2,000 
loss of o:rrl~iiigs on acw1111t of not heiup :rs reprcsr>~itcd ant1 war- 
ranted," ctc. 

l ' l icrc~ \\-:IS a \\-rittc.~i w : ~ r r a l ~ t y  011 the bark  of the  s:lles contract pro- 
viding ill slthsta~lce tha t  if tlic niac~hinc~ry ditl not give sat isfnct io~i  notice 
sl~onltl  be given i l l  a r e n s o ~ i n h l ~ ~  tinie to  ellable tllc ~ e n t l o  , to  rrnlcily airy 
tlcf(!rt. l ' hc  defcntlalit offercd c v i t l e ~ ~ c c  tc'ntling to  slio\v t1i:rt T ~ P  wlitlor 

coultl not 1w p11t i n  conilition t o  rnll ; tha t  tlic 111otcr coultl not be 
st:rrtcd." of this  t e s t i n i o ~ ~ y  \\:IS c ~ s r l ~ ~ t l o d  by tllc~ cw11rt. 

(hi(, wit~icxs f o r  d r f c ~ i d a n t  tcstifictl t h a t  lie "tlitl liot consitlcr the 
I I  o r  i i t l i i i - I  I I  A\~lot l ier  \\.itllws t ~ s t i f i t d  : " E ~ ~ g i n c  
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a r e  not sufficient to  raise the  issue of f i a u d  i n  t h e  inducement of the 
contract.  C'olf z.. Iizml)all, 190 S. C., 169, 129 S. E., 1 0 6 ;  Colt r .  C ' o w  
n e r ,  191 S. C., 311, 139 S. E., (394. However, t h e  defeildaiit coiltellcis 
tliat ill a l l  sales of prrsonal  property without i~lspectioii  tliere is  a n  im-  
plied n-arrmity t h a t  tlie property cmi be used for  tlie purpose for  which 
i t  n a s  purcliased. I t  is to  be obserl-ed tha t  tliere v a s  ail express n n r -  
rality contained ill the contract.  T h e  law i s  tliat "an espress war ran ty  
of qual i ty  will esclutle a n  iiiiplictl n a r r a n t y  of fitness f o r  the purpose 
iiitenclctl: but  a n  express n a r r a i i t y  oil one subject does not exclude a n  
implied n a r r a i i t y  on a n  entircly different cubjcct, a n  illustration of tlie 
la t ter  being. t h a t  all espress I\-arraiity of tit le ni l1  not exclude a n  im- 
plied warrai i ty  of souildness o r  n i c r c l ~ a n t a b ~ l i t y .  W e  have recogiiized 
the principle t h a t  tlicre can  be 110 iiiiplied nar rn l i ty  of q u a l ~ t y  i n  the 
sale of persona1 property u liere tlierc iq ail cxprebs war ran ty ,  and tha t  
nl iere  a p a r t y  sets u p  aiitl relies up011 a nrittclii warrai i ty  lie is  bound by 
it5 terms aiitl must  comply with tlieni ( J I a i u  1 % .  Gi ( f i n ,  111 S. C.. 1 3 ) ,  
and  t h e  f u r t h e r  principle, applierl by us  i n  tha t  case, tliat a fai lure  by 
tlie purclinser to comply nit11 the  conditions of the war ran ty  is f a t a l  to 
a recover? fo r  breach of the ~ v a r r a n t y  ill ail action 011 it ,  or where, as  ill 
this  c:lsc, Jamages for  tlie breach a r e  pleaded a s  a counterclaim i n  nu 
action by the seller f o r  t h e  purchase money." Guano Co. r .  L i ~ ~ e s i o c k  
Co., 1 6 s  S. C., 3-3-52, S-1 S .  E., 771. 

T h e  drfendaiit  ill h i s  counterclaim or cross-action does not allege or 
offer cxidence tending to show t h a t  notice was g i ~ e i i  to the  veiidor :1s 
r e q ~ ~ i r c t l  by tlir written ~r-arraiity, but the tlefer~tlant says tha t  this pr111- 
ciple docs not apply because the property was  ut ter ly n orthlcss and  tliat 
lie atteniptctl t o  offer coiiipetcnt el-iclcnce to tliat effcct, n hicli li as erro- 
neously cxclutlcd by  t h e  court.  T h i s  aspect of the case is  governed by 
the priliciple declalwl in  dn iff r .  , l y t l l e f t ,  1 0 2  S. C'., 330, 133 S. E., 1-11. 
"I t  ought not and  caniiot be held as  l a ~ r  tha t  a vendor who h a s  sold a 
well-knonli article wliicli lias d u e  only f o r  a definite, specific purpose, 
by implicat ion of lrt~v, n a r r a n t s  tliat the article delivered is  the article 
sold, a ~ ~ d  rimy ill the contract of sale stipulate tha t  he  slmll be wlievcd 
of his  obligntioii to delixer the  very ar t ic le  n h i c h  lie h a s  agreed to 
delil-rr i n  performmice of h i s  contractual obligation." I n  otlier words, 
if a velldor co~i t rac t s  to sell a gin, h e  cannot  receive the  purchase money 
f o r  a g in  and tlelixer junk. Such  t ransact ion ~ i o u l d  result i n  a total  
fa i lu re  of consideration f o r  the note evidencing the purchase price. Of 
course, iu  tlie absence of f raud ,  tlie defendant cannot recover upon his 
counte rc la in~  i n  the  l ight  of t h e  facts  presented i n  the record, merely 
because the  g i n  \\-as of poorer qual i ty  of workmanship t h a n  h e  antici- 
pated. H i s  r igh t  to recover upon tlie record as  now presented depends 
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ent i rely upon  t h e  appl icat ion of the principles of l aw announced i n  the 
lytlleft case, supm, and  the  case of Furniture Co. 2 ) .  M f g .  Co., 169 
S. C., 41, 85 S. E., 35. 

Tlie C>T i d e l m  of tlle n-ortlilcssl~ess of the property o r  total fa i lu re  of 
considcrntion of the  note  sued on should have been submit ted to  the ju ry  
with p roper  instructions f r o m  t h e  court.  F a i l u r e  to do so constituted 
error, and  a new t r ia l  is  a w a r d d .  

S e w  tr ia l .  

STATE O F  SORTH C A R O I J S B  r. SUKCREST LUJIRER COMPANY ET AL. 

(Filed 3 April, 1940. I 

1. Statutes A +Statute crating Park Commission Constitutional. 
The provisions of the art  creating the Sorth Carolina Park Commis- 

sion a re  constitutioilal and \-alid. Chapter -18, Public Lav.s of 1927. 

2. Eminent Domain B a-State is proper party in condemnation proceed- 
ings by Park Commission-Demurrer. 

Under the prorisions of chapter 48, Public Laws of 1027, the North 
C'arolinn Park Commission is neither a body politic nor corporate in the 
ordinary sense, but a n  agency of the State clothed n i th  the power of emi- 
nent domain to be exercised in behalf of the State and in its name, and 
n demurrer to  the petition of the State in condemnation of lands for the 
purposes of the act, 011 the ground that  the commission and not the State 
\\.as the proper party, is bad. 

3. Eminent Domain B +Verification of petition in condemnation pro- 
ceedings by Park Commission properly made by its clwirman. 

The verification of a petition, i l l  a p roce~l ing  to condernn land for the 
purpose of a ~ n r k  authorized by chapter 48, Public Laws of 1927, to 
restrain cutting of timber on land sought to he condemr~ed, is properly 
niacle by the chairman of the North Carolina Park Commiwion. 

 ah^^.\^ by  respondents f r o m  XcETro?y, J., a t  I\lurphy, \!. C., 2 1  J a n u -  
ary,  1929. F r o m  BUXCOJIBE. 

Special proceeding, instituted by v i r tue  of chapter  48 ,  Publ ic  L a ~ \ s  
1927, to condemn lands for  p a r k  and  recreational purposts  i n  t h e  Grea t  
Smoky X o u n t a i n s  of N o r t h  Carol ina.  

T h c  substance of t h e  petition is : 
1. T h a t  t h e  S t a t e  of S o r t h  Carolinn is  one of the  sovereign S ta tes  of 

the  I'nited S ta tes  of Llnlericn, clothed with the r ight  of eminent domain, 
subject to  i ts  Constitution and  laws enacted i n  pursuance thereof, and  
tha t  by v i r tue  of a n  act of the Gcneral  Assenlhly of N o r t h  Carolina, 
ratified 25 February ,  1927, entitled ((An act  to provide f o r  t h e  acquisi- 
t ion of parks  and recreational facilities i n  tlle Grea t  Smoky Moun- 
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tains of North Carolina," the same being chapter 48, Public L a w  
1927, the petitioner is  vested with the power of acquiring in the name 
of and in behalf of the State of S o r t h  Carolina, and to condemn for 
p:lrk purposes, lands and other properties, located or situate xitliin the 
area of the Great Snioky Mountains as described a i d  set out in the act 
above mentiorled. 

2. That  the respondents are the owners of ccr ta i~i  tracts of l m d  
situate in said area, and that  the Suncrest Lumber Company is  now 
engaged in cutting the timber on the lands sought to be condemned, 
which nil1 enormously diminish its value for park purposes udess  
restrained from such cutting. 

Wlierefore, tlie petitioner asks for condemnation against the respoli- 
dents and restraint from further timber-cutting on the part  of the Suli- 
crest Lumber Company. 

The petition is verified by the chairman of the Sort11 Carolilia P a r k  
Conirnission, who alleges that he is duly authorized to make such wrifi- 
cation. 
-1 demurrer was interposed by the respondei~ts on the grounds : 
1. That  there is a defect of parties plaintiff, in that, the proceeding, 

if \-alidly authorized a t  all, should have been instituted by the Xorth 
C a r o l i ~ ~ n  P a r k  Con~mission arid not by tlie State itscjlf. 

2. That  the petition does not state facts sufficient to constitute a 
cause of action against the respondents, or any one of them, as the 
State of S o r t h  Carolina has not been duly authorized to institute the 
proceeding, and further it does not appear from the petition that  the 
chairman of the Xorth Carolina P a r k  Commissioil is  an officer of the 
Siate or has any pon-er or authority to verify said petition. 

From a judgment overruling tlie demurrer and continuing the re- 
strailling order to the hearing, the respondents appeal, assigning error. 

STACY, C. J., after stating the case: The  constitutionality of chapter 
4$, Public LRTIS 1027, was asserted in Z7nrbomziglr r.. I'arl; Cominissioil, 
196  N. C., 284, 145 S. E.. 5G3,  and Suizcresf I ~ ~ m b c r  Co. c. S o ,  fit C'ai o- 
l i n n  I-'OYX Comnl i s s i~n .  '39 Fed. (ed) ,  S23, S.  r., 00 Fed. ( 2 d ) ,  111. 

Tllese cases also hold that the North Carolina P a r k  Commis~.ion, 
uliilc tlcnonlinatetl in tlie act as a ('body politic and corpor:itc~." is iiot 
a muiiicipal or private corporation in the ordinary sclist, but riltller an 
::gcncy of the Stntc clothed nit11 thc power of rmiueiit domaill to be 



1. 111.i11nrtions D b-Ir~~.parnl)le injury jiro~uids for r o n t i n ~ ~ i n g  or(1w ril- 
straining h~~i l t l inj i  contrary to  c.o\.rnant in drwl to  fiela1 I ~ c ~ a ~ . i r s ~ .  



f:icc S o u t h  Street ,  ant1 tha t  no residmcc shall be constructed or licensed 
to be erected on  said lots or f ron t  on said ulinamctl street, this  being one 
of the conditions ill the  sale of tlie above property, a n d  this  agree~~ie l l t  
is llcrcby niatle a c o ~ e n n n t  running  nit11 the land." 

Tlic defcntlailt, Ailex Barnes,  purcliasetl the above-named lots i n  tlie 
c lc~clopmcnt  f r o m  R. L. I\Icl)ougaltl, "n-ithout ally restrictive cove- 
liniits nli:~tsoever." , l lcs  Barnes  coilr-eyed oil?-half interest to  one 
I'rntt. 

T h c  l ~ l a i ~ l t i f f  a l l c g ~ s :  ('Tliat if tlic snit1 E d  Barnes  a n d  Llle\: I h r n c 3  
;trc :~llo\\ctl  to continue tlic coilstructioii of tli:, said house, the l~laint i f f ' s  

d:lillagc to tlic I d u c  of the saitl p r o p w t y  on iictl by t l ~ c  plai~i t i f i .  f o r  the 
rc:tion tha t  the ~ a l u c  of the  saitl property consifts largcly i n  tllc beauty 
t111tl a t t r a c t i ~  ellcfs of the lots as  t h ~ y  a r e  s i tuated oil the  plai11tlff'"s said 
t ler t lo]~mcnt .  Tl iat  if the  tlc>fcilda~its a re  nllowcd to colltinne the ere?- 
ti011 of tlic w i d  clwelliiig tllc pltli~itiff \ \ i l l  be i r rcparnbly injurecl." 

r .  l l i e r e  was e ~ i t l c ~ i c e  to sustain l~laint i f f ' s  alleeations. Tlie tlefentlant- 
u 

tlcllic.tl tlic al1cg:rtions of plai i~t i f f  alltl there was e ~ i d c ~ l c e  ilitroducetl by 
clcfcdai l ts  to sustain tlicir conteiltio~is. 

C'I,.LI:I~SOS, J. The plaintiff coiitc~ltls that  the question iiivolwtl : ('1s 
this  co\-c~l:~ilt of such a ua turc  a s  to justify :I restrailit  of i ts  ~ i o l a t i o u  
unt i l  all  questions of f a r t  rel:~ti!ig thereto can bc tleterniincdl" TVe 
tliink so. 

Ortliiinrily, the r ight  to i i l j u i i e t i ~ e  relief to coliipel the obser~-ancc of 
coTe:inllts alitl rcstr:~i!ltiw c1nus:'s. is recog~lizcd ill th i s  ju~isdict ioi i .  
C ' l i ~ ~ r c h  1.. l ~ ~ ~ q u t i ~ ,  144 s. P., 1 2 6 ;  G ~ ~ i l f o ~ ~ d  r .  l ' o d c r ,  167 S. C.: 2 6 6 ;  
I : ~ ~ c t l s l i n ~ i  1.. J l  iliil,.iii, 172  S.  C'.. 432 ; Utr r i s  r .  12n,Oitwut~, 159 S. C., 
.?,\!): A\-!!l> 1 , .  I / . i / / i ~ l m ? ,  190 X. C'.. 129.  

1 1 1  l17c ' i~ l i  c. Laiitl C'u., 193 S. ('., a t  11. 34, i t  is  st~icl:  ('On the record, 
as  to niatcrinl facts, tliere is seriou.; coilflirt. I n  i i l junc t io~i  procecdii~gs 
t l ~ i s  Clouit 113s t l ~ e  p o ~ r e r  to fil~tl  : I I I C ~  review the fi~itlings of fuct 011 

apl)e:~l.  hut the 1~ur:lcil is oil tlic nlq~c'llniit to  assign and  show c,rror, nnil 
t l ~ c r c  is  a prcsuml)tion tliat the juclgir~clit and  proeee(liilgs ill t l i ~  court 
i~clow n w  correct." 1:. l?. r .  Y.7 atlsi /  L'o.. 19.3 X. C., 30;. 

111 07iio O i l  C'u. I . .  ('citzlr,n?j, ,5 '1ipcwiso,  o f  Pziblic . l c c ~ o u i i i ~ ,  c l  ( 1 1 .  

(;I,a.), 1'. S .  Suprwiie Court ,  per curia111 opiilion filed 3 I\I:~rc!l, 1929, 
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speaking to the  subject, it is said : "But enough appears to malip i t  plain 
that there is a rcnl diqpute orer material questions of f:ct nhich  can- 
not be satisfactorily resolred upon the present affidavits and yet m u ~ t  
be rewlrcd before the conrtitutional validity of the amenciatory statute 
can be determined. . . . Rlierc  tllc qucstioils presented by 2111 ap- 
plication for an  interlocutory injunctioil are grave, and the injury to 
the moving party d l  be certain :ind irreparable if the :~pplic:itio~l 
irc dc11ict1 and the final decree he in  his favor, ~ ~ l i i l e  if the i~ijlmctioli be 
granted tllc i:ljury to the opposing party, even if the final decr1.e b~ ill 
his f a \  or, \I ill be considerable, or may be adequately ilicicmr~ified by n 
bold, the i  junction llsually n ill be prantecl. L o c e  1.. .l f t  h i s o ~ l ,  7'. (C. 
13'. F.  Ry. C'o., 153 Fcd., 331, 331-336." 

The dcfelidants have fileil ail elaborate brief, but inapl licable 011 the 
prese~it  state of the record. On the record as to material facts tlicrc' i z  
scrious conflict. The  burden is on defendants to assign and silo\\ error. 
T l ~ c  presumgtion is that  the judgment and proceedings in the court 
bclow are corrcct. Fo r  the reasons given the judgment of the court 
below is 

-1ffirmed. 

J lhTTI i* :  J .  G I I ~ I ~ I I i l ~ ~ X .  EXEC '~TRIX,  V. GEORGE I). S0RCC)J I  as11 \\-IFE. 

I:Ii:SSIE S O I t C O J I  ET .iL. 
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23 July,  1923, o r  about eleyen months before her death, Mary E .  Davis 
executed a deed for said land to the defendant, George D. Sorcom, which 
deed recited a consideration of ten dollars and other valuable coiisidera- 
tion. Norcom was a tenant of the grantor and was not related to her 
by blood or otherwise. 

The  plaintiff brought a suit to set aside said deed, alleging that  a t  the 
time said deed was made that  the grantor, Mary E .  Davis, was without 
sufficient mental capacity to esecute a deed, and furthermore, that  the 
defendant eserted undue influence in procuring said deed. the con- 
clusion of the testimony for plaintiff a judgment of nonsuit was elitered, 
from which the plaintiff appealed. 

dberne fhy  d Aberncthy and Ward LC' 1T'ard for plaintif  
C. R. Tl'l~eutley and J .  F. Duncan for defendanf. 

BROGDES, J. The  sole question presented is whether there n s s  suffi- 
cient e~ idence  of mental incapacity to be subn~it tcd to the jury. 

The  law recogliizes the same standard of mental capacity for testing 
the validity of both deeds and wills, although it is suggested that per- 
haps a court would scrutiiiize a deed more closely thaii a will. Dontl v.  
X f g .  Co., 140 N .  C., 382, 52 S.  E. ,  929. The degree of mental capacity 
requisite for the valid execution of a deed is thus stated in Lamb v.  
Perry,  169 IT. C., 436, 86 S. E., 179: ",I want of adequate mental 
capacity of itself vitiates the deed, ~vliile mere mental veakncss or in- 
firmity d l  not do so, if sufficient intelligence relnains to understand 
the nature, scope aud effect of the act being performed. But  nhi le  this 
is true, x-enkness of mind, nhethcr natural or induced by the esccssiw 
use of drugs or any other c:rilsc, when accompanid by such circum- 
stances as tend to slion- what advantage was taken of i t  by the party who 
procured tlie deed, or when it appcars that there is not only vealir~ess of 
mind, but inadequacy of consideration, especially n-lie11 it is  g r o s ~ ,  and 
the situation of tlie parties is so unequal, by reason of the weakness of 
tlie one and the mental superiority of the other, or for other reason, the 
jury may infer fraud, or undue i~ifluencc, vhich  ill law is the same 
thing." 

The evidence tended to show that the deceased a t  the tinw of executing 
the deed was about seventy-one years of age and .\\:is suffering v i t h  
paralysis. "Her physical condition was w r y  bad, aiid hcr 1nel1ta1 condi- 
tion just about like a chiltl-just as childish as could be. She was (leaf 
and could not hear. From about the first of 1923, until her death, her 
sense was about like that of a little child; s e e m d  she colildn't remember. 
Most anybody could i~~f luence  her. She had linrdly any mind in June ,  
1924. P r io r  to her death she Tvas perfectly helpless and had no mind." 



L 

I t  is our  o l ~ i ~ t i o ~ ~  tltat 111(, ( ~ ~ . i ~ l t ~ l ~ r ( ~  sliilultl I~ : I \ . c  I )wn su lm~i t tod  t o  tlit' 
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C i r i l  action to  recorer  f o r  mater ials  furnished by  plaintiff and  used 
by the  contractor i n  the  construction of a hotel i n  the  city of Wi l -  
mington. 

Plaintiff seeks to  hold tlle F ide l i ty  and  Deposit Company  of J Ia ry land  
liable f o r  i t s  c laim by reason of a $118,596 bond give11 f o r  the  fa i th fn l  
performance of tlle contract existing hetwee~l  V a l t e r  Clark.  contractor, 
and  G. I,. X i l l e r  & Company,  Inc.,  o n n e r  or representat i re  of the owners 
of tho building. 

Liabi l i ty  of the  surety is denied on the  ground of f r a u d  alleged to h a r e  
been practiced i n  the procnrcmeat  of said bond. T h e  s u r ~ t y  company 
f u r t h e r  sets up, 1)y u a y  of defense, tha t  upon cer tain condit io~is  being 
performed by G. L. ?\lillcr & Company,  a compromise agrcc~nci l t  h a s  
bee11 reachcrl between the  owners and  t h e  bonding company 11 licrehy the  
said surety i s  to be released f r o m  al l  claims, including pl:tintiff's, upon  
the  p a y m e ~ ~ t  of $10,000. 

T o  this  t1efen.e plaintiff replies, alleging, i n  s u h ~ t a ~ ~ c c  : 
1. T h a t  said compromise agrecmcnt ilcccssarily i ~ l u r e s  to plaintiff's 

bentfit and  to the  bellefit of otllcr creditors. 
2. Tl iat  such agreement, nladc with ful l  knonlctlge of thc facts,  ii a 

ratification of the  original bond, so f a r  as plaint i f i  is concerned, and 
~ r a i r c s  a n y  f r a u d  t h a t  m a y  h a r e  existed. 

A denlurrer  Jvas interposed to this  reply of t h e  p1:tintiff on the ground 
tha t  i t  untlertakcs to sct u p  a new cause of action not i n  existence a t  the 
t ime of tlic commc~icemcnt  of the su i t :  and  fur ther  tha t  wit1 reply does 
not s ta tc  fncts suffcicnt to constitute a c a u v  of action ag:ii~ist the  de- 
m u r r i n g  defenclant. 

F r o m  a j u t l g m ~ n t  suqtailiii~g the tltnlurrer of the Fidel i ty  and Depoqit 
C o m p a ~ ~ y  of X a r y l a n d  and tliwlissing plaintiff's reply, the, plai~i t i f f  
a p p ~ a l s ,  a ~ s i g n i n g  errors. 

STICI., C. J . ,  nftcr s ta t ing the c a v  : Tliv firqt n l ~ ~ w n l  in  rhi. c2av  n n s  
heard a t  the S l ~ r i n g  'l'crm, 1927, and  i s  rcportctl ill 19:; S. ('.. 769, 1:38 
S. E., 143, rcfcrc~lcc to nliicli m a y  bc llad for  a fnllcr - t a tc~ lnc ,~~t  of the 
facts.  

Conceding. ~vi t l lout  d c e i d i ~ ~ g .  tha t  plaintiff m a y  not rccoT c'r i l l  the 
present actloll on tlw alleged compromise agreement bctveen the Fidel i ty  
and  Deposit Company of X a r y l a n d  and G. L. I\li l lw ci- Co~npan;-.  4 1 1  
the  demurrer  was i r n p r o ~ i d e n t l y  sustained. f o r  it  iq a l l ~ g e d  i n  plaintiff's 
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reply t h a t  said coniproinisc agreement was made  with fu l l  knowledge of 
a11 tlie facts,  and  tha t  such action oil the  p a r t  of the s l r e t y  conlpailg 
a i ~ ~ o r n r t c d  to a n a i ~ c r  of a n y  f r a u d  t h a t  m a y  h a w  existed, a n d  consti- 
tutctl a rirtificatioli of the  or iginal  bond so f a r  a s  plaintiff is c011ceriml. 
T h i i  is  ntlinittcd by t h e  deiilurrcr. T o  strlke out the rcylp, therefore, 
\\e~uliI tlcny to tlic plaintif? tlie r ight  to ~ 1 i o . i ~  ratification, if i t  can. 

T h e  cornproiuise agreement is  not before us  f o r  conslruct ior~,  as  \rcn 
: I I V  not ~wri i i i t t r t l  to look bcyoiltl the allegations of the  i q ~ l y ,  o r  travel 
out-iil(2 the i c o l ~ c  of thc d t w ~ u r r c r .  i l l  dealing nit11 thc prescv~t appeal.  
J ' u r u i i u w  ( ' 0 .  r .  E. I:., 195 N. P., 636, 143 S. E.. 242 ;  ljn(1, ( '0 .  1 % .  

Gc, t~ f~ .y ,  1 9 1  K. Ci., G R G ,  I:',," S. E., 800. 
-'L tlcinurrcr go(,\ to tlic, lieart of a plcnding a1111 ~ l i a l l c ~ i ~ g e ~  tli(1 r ight  

of tlie plcadcr to i ~ i a i ~ l t n i n  his  p o ~ i t i o n  i n  :my ~ i e w  of ilip matter ,  atl- 
~ ~ l i t t i i i g ,  fo r  tliv purpow,  the  t ru th  of thc al legat io~rs  of fact  con ta i114  
t l~cwiir .  Jfc'ycr 1 % .  Fctrttl'r 196 S. ('., 476;  Tl'ootl 1,. l i c ~ z t a i t ? .  144 X. ('., 
393, 37 S. E., 4. 

Itercrsed. 

Trial E r-Court niust charge law arising on all features of rase--Negli- 
genrr-llus line.;. 

A\r~i~r.:.\r. ly tlvfentln~its f i ~ ~ n  Iltr rwocitl, .T., a t  ;5Iarcli T e ~ i l i ,  1928, of 
l * s r o s .  So\\- t~ i : i l .  

T I \  tlic. nto~itlr of So\-c~l l lwr o r  T)wcmlwr, 1926,  tlrc -11:rintiff n-as a 
~ : I S S ( ~ I I ~ O ~  O I L  O I I C  of tlii. Iilr)ttjr aellirl~is of t 1 1 ~  d ~ f (  ~ l t l i l~ r t  Conch Compmry 
going fro111 110111.0~ to ('hnrlottc. S h e  o c c u ~ ~ i e d  tlre seat ~ c s t  to tlie last 
s ~ a t  :tt tllc w:rr of thc  ro:~?~li.  ("o~nlc'c.ting with thc cncl of t l ~ i s  scat, ant1 
c>stc!rtiiilg across tlic. 1w.sagcway n-as a writ called n :'flap seat," o r  
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"folding seat," which could be raised for the convenience of passengrrs 
going to and from the rear seat. I t  was attached to the wall by hinges; 
and there was evidence tending to sliow tliat a strap and snap were pro- 
vided by which it could be held in an upriglit position. The plaintiff's 
right hand was resting on the end of the seat she occupied. There \ \as 
evidence tending to shorn that  when the bus turned into Jefferson Street 
i t  stopped to admit a passenger, and that when it turned into Charlotte 
Arenue the raised seat fell on the plaintiff's liand and inflicted injury 
from which she subsequently suffered. 

I n  her complaint the plaintiff alleged that the defendant had negli- 
gently failed to provide for the fastening of tlie seat and had negligently 
left i t  ulisecured when raised; that  she v a s  not given a safe place in 
uhich to ride, and tliat tlie driver was negligent i n  the operation of the 
bus. The material allegations were denied by tlie defendants; and at 
the tr ial  the issues of negligence, contributory negligence, and damages 
were answered in favor of the plaintiff. The defenclants esceptetl and 
appealed. 

B a n n  & Mi1lihre.n and J o h n  C .  S i k ~ s  for pla in t i$ .  
J o h n  TI.'. Hester  and TI'. B. Loce for defendants.  

ADAJI~ ,  J. AS there n as no error in overruling tlle niotion for non- 
suit, the pirotal question is raised by an  exception to the charge upon 
the ground that  his Honor failed to observe the requirements of sec- 
tion 56-1 of the Consolidated Statutes. This section makes it the duty 
of the judge to "state in a plain and correct manner the evidence given 
in the case and declare and explain tlie law arising thereon." I t  is con- 
tended that  this mandate n a s  disregarded in the instructions given the 
jury u11on tlle first issue-a position which invol~+-es tlie consitleration of 
the evidence pertaining to tlie i.sue, tlie charge in reference to it, and 
the principles of law ~vhicli are dcenled to be applicable. 

Tliere was e\ idence tcnding to show that the "folding va t ' '  n :IS a 
part  of tlie wat occupiecl by the plaintiff, and tliat it  coul(1 he raised on 
hinges against the va l l  for the bcncfit of passengers goi l~p to or from the 
rear of the coach; that it had no spring or other device for swuring it to 
tlie n all ;  that it  was raised and un~ecurctl nhen t l ~ c  1x1s lcft the hotel; 
and that  by the drirer's negligence it waq caused to fall up011 and eeri- 
ously to injure the plaintiff's liand. Tllerc \\-as other c~ itlcncc t en t l i n~  to 
show that  the defendant liad providcd a strap and snap for kccying the 
folding seat in position nlien raised agninst tlie ~vall, nlitl that tlie tle- 
fendant liad in other respects used due care to assure tlimsafety of tlic 
plaintiff. I t  was contended, and there was elidenee from which the 
jury might have infei-red that the seat, if raised, hati been rzised by a 
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p : ~ s w n g ~ r  : n ~ d  l t f t  unsecured. cpoli tllc evitle~ree tn.0 tlirersc theories 
:rrosc. It vins argucil by the plaintiff t h a t  the sent as constructed was 
illlierclltly tlefcctivc ancl u m n f e ;  t1i:it tllc Conch Coinl):iny \\.as resl)oilsi- 
blc fo r  i ts  rondi t io i~  a n d  was ~lcgl igr l l t  ill main tn i l~ i l lg  i t .  m i l  tha t  the  
( . ~ I I I ~ ~ I L P ' S  negligcncc IT-as the  proximate cause of the plaintiff's in ju ry .  
r .  l l i c  tlcf(wc1ant illsistcd tha t  the  plaintiff's cvitlciice was u n c w t i i i l ~  :IS to 
tlic lmsitioil of thc folding w:rt w l l w  she hec:rlllc a paszcligcr; that  ~ l l c  
(lit1 iiot f i u o \ ~  \vllc'tllcr i t  \~:ts 1111 or  c1o~v11, f:lstenccl o r  nlitastoi~c'(l: t h a t  
it \\-a. i n  fact  t l o n i ~  n.lic11 slic) variit. in ,  but if raised, t l ~ t  ii hat1 llot becn 
raisml by tlr(2 ew~il11:111y, i111i1 t11:lt the1 e l t ~ f e ~ ~ d ~ r ~ ~ t  i s  111ot lii111Ie fo r  a11 i i ~ j u r y  
t~:rustcl by ail i ~ ~ t i ~ r ~ e l ~ i l ~ g  : I ~ ( > I I ~ ~ > - .  

l i p o n  the first issue-wl~ethel. the  plaintiff hat1 Iwcn i!ijuretl  by tlic 
~lc'glig(wc~c of tlic, Conch C'omp:ll~y--tllr tritrl judgr  corwc tly xtatcd the  
la\\. : ~ s  to  thc h r d c i ~  of 1)roof and as t o  t h e  coilstituelit r~le~nlriits of 
;rctio~l:rl!lc ~ leg l igc~l lw:  (1) \V:riit of due care, o r t l i n : ~ ~  or tl111' c:irc. being 
snc~li :IS is c2011il~lr~lrsui~ntc~ \\.it11 tl~cx lmznrds i l i (~ id i~n t  T O  tll(2 1msiile;s; 
i 2 )  i l l jury to  t111, l~ la i~r t i f f ,  a1111 ( : 3 )  prosiliinte c:rnsca. Hi, g ~ r - e  n sviiolisis 
of t11r i~~ate ' i~i i r l  ( ~ ~ . i ~ l c ~ ~ ~ r c ~ ,  :11re1 :L s t i a t c > ~ ~ ~ ( , i ~ t  of t11v v o i ~ t ( ~  1tiu11.s. ' I ' l r c~ i i  
:rftc.r' ttllli~rg tllc. jur j -  tc, coiisitler tl~ch t ~ v i t l t i ~ r ~ ~  l ~ t ,  coric~lutlcvl Ilis i.l~:irgc 
upon tlii. first i ~ ~ u c  1,- saying that  tlir,:- should ni~sn-c.r it i i i  the. :rfErma- 
tivi. if tlli'y foul111 1)y t11c gr ra tc r  \ w i g l ~ t  of tl~cl e\-itlclrco t-~:rt  tlw (-"o:rch 
~ ' ~ I I ~ ~ ) : I I I J -  11;1cl bwii li(~gligcilt, a ~ c l  t11:lt i ts i ~ t y l i g c ~ l ~ t ~ o  11:riI prosi~~r:r tc~ly 
t~:i~isctl tiit' 1 ) la i i r t i~ 'h  ill jury, ant1 if tl1c.y tliil 11ot so fillti to :iii<:vt>r it iir 
I i g : t i .  Tlro ielc~lrti(~:rl illstrnctioii lint1 l ) r c , ~ i o u s l ~ -  1):.1'11 gi\.eii; :rut1 
tl~o.-t> t\\-cr \\c.rc tlic~ o i ~ l y  ii~struc.tioils lmii l t i i~g out the. ( ~ i r c ~ u l l ~ s t ; r i l ~ ~ ~  
lu~t l ( ' r  \\.lric.h tl~c> issucl slloultl 11c~ n l l r ~ t ~ r c ~ t l  "yc7s" or "lit)." Ih>t:rc.llecl 
f~>oirr this  siirglc liropositio~l t11v rtm:riritlt~r of t11(> tal~itrgi: coii.%ists uf 
lrotllilrg 111(1rc> t1i:rll n clcjfinitioil of nctioii:~l)lc ~ l c ~ g l i g c ~ i i c ~ ,  ; I  stntcweilt as  
to tlit, 11ureIc~lr of 1)roof ;111tl of tllcl tl(>grc>c of iaarcx r c ~ q ~ i i i ~ ~ l  uf p u l ~ l i c  c . 3 ~ -  

ric~1.s of ~ ~ : r s . s ( ~ i ~ g ( ~ r ~  a11'1 : I I ~  : ~ l ) r i , l g ( ~ I  rcc,it:il of tl~c, er-iil(~irc~e~ arril of tllc 
t ~ o i ~ t t ~ i ~ t i o ~ i s  of tlic 11:1rtit,.. I>or t111w> rc,~rsoi~s tllc rllarg(3 ilo~ds iiot <:rtisfy 
tlrc tlt~~li:ii~tls of the statutcj. r,of 11s : I ~ ~ L ~ I ~ ( ~ ,  111t1~c1y I J ~  \v:ry iof illu5tr:l- 
tioli. t11:rt the, j u r y  slioultl fiiitl f r o i ~ i  rlro c\-i,Ic~iii.c~, a. it Pisti~(1 1,- tile 
p l : r i~~t i t f ,  t11:1t t h ~  Cco;~cal~ ('on11):111y f:ril~vI i l l  t11(, i ~ x ( ~ r i ~ i s ~ ~  c~f 1111i> r ~ l r e  to 
~)ro\- i t l t ,  atltyii:~tc~ ilic,all.: fo r  rwuri i rg tlrc, si>:tt iv111~i1 r:risc>tl tu rlw \\.all, 
o r  to ,SIY. t11:it t l ~ c  scl:rt \\.as ill otlic~r r ~ s p i ~ t h  r(~:1,~11:1I)ly s:rt'i>. o r  t1i:lt t h c  
bus \ \ a s  idt1rc411lly drivoli. Let 11s ns-unltl flu,tlic>r. ;i-: c.t~~t-c~ii,l t~tl  1)y the, 
d e f c ~ ~ c l a n t ,  th:rt t l ir  w a t  wnu t l o \ \ . ~  nllc811 tlii. l~lniiitifi' ~ ' l r ~ i w ~ ~ l  tlle bus 
:r~ltl illat n l):rwwgc,i' :rftcrn-:ii.il.; ~,:ri.-cvl it :11111 e ~ : ~ r ( ~ l t ~ s l y  11df1 it a1 i i~c ' -  

cwrc>il, thong11 :I >ufic.icwt tl(~r-irc~ f o r  f:~sto~!irrg it 1:ad l!oc>i~ ~)r t~vir l t~cl .  
r 7 111(> ~11:rrgc~ co11t:rins I I O  r ~ ~ l c ,  or fc>i~i11111ir to : r i ( I  tll(, ,jury ill l l ~ , t ( ~ r i ~ r i ~ ~ i i ~ g  
\vhicli of t l r tw cirt~li111it:r11ws n.oul(l o r  ~ ~ o l i l i l  110t c~o~r- t i t~ i rc~  ~ lcc l igc~~rc t~ .  
T h e  jntlge si111111)- c11:irg~d a s  to  tlrt, l!l:tiiitifi's c,i~iltc~lrtioi~ t1i:rt cwtnill  
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upon defendant as employer of philitiff with respect to any of the mat- 
ters involved i n  the allegations of negligence. Nor  did l e  instruct the 
jury as to tlie law with respect to the breach of ally of tht:se duties, and 
the relation of such breach to tlle injuries as the proximate or concur- 
rent cause thereof. T h e  statement of the general principles of law, with- 
out a n  application to the specific facts involved in the ssue, is not a 
compliance with the provisions of the statute. Hauser v. h r n i t u ~ e  Co. ,  
174 S. C., 4 6 3 ;  S. u. J l c r r ; t i t ,  1 7 1  S. C., 7 8 9 .  . . . It is of course 
elementary that  while the jury must determine the facts from tlie evi- 
dence, it is both the function and duty of the judge to instruct them as 
to the law applicable to the facts. The  answers to the is,ues submitted 
in this case are not to be determined altogether by tlie fa,.ts; each issue 
involved matters of law, and tlle jury should have been i l ~ s t r u ~ t e d  by 
the judge as to the law. While counsel may argue the law of thc case 
to the jury, both plaintiff a d  defeilda~it are entitled, as a inatter of 
right, to  have the judge declare and explain the l a ~ v  ar is i i~g  on the rvi- 
dence. A failure to comply with the statute must be held as error." 

1l7rcfsun, c. Tan~z iny  CO., 190 S. C., S40, also, is dirtctly ill poii~t .  
Tlwre the trial court defiiied actionable negligence, gave the ruie as to 
the burden of proof,  full^ stated the contentioils of the parties, and in- 
structed the jury to ansner the issue of negligeilce in the :~firniative if 
tllc plaintiff hat1 satisfied then1 by the greater neiglit of the eiitleilce 
that he had been injured by the negligence of the defeiidmt as alleged, 
and if not, to return a iiegative answer. -4 ncw trial was granted, tlle 
Court s a y i ~ ~ g  : '(hi S C V W R ~  cases recently decitletl wc ha\  c s t resed  the 
necessity of o h s w ~ i n g  the requirements of section 564 nl 11 h a ~ e  reiter- 
ated the suggestion that  a statement of the coiittmtio~i~, accomp~riied 
nit11 the bare eilu~lciatioii of n legal principle is i ~ o t  snfitieiit; it  is iin- 
pcratix e that the lan be declared, e\plainecl a i d  aplllitd to tlw P I  itlence." 
A1 itatement of the contentiom of the parties is not required ti> :I ii( ct- 

s a r j  part of the illstructions ( W i l s o n  c. TTT~1son, a u p r c i ;  ,<. 1 .  Il'liciley, 
1 9 1  S. C'., ;lS7), but nlien the) e~idei icc  i i  si1~ccl)tiblc~ of se\t.i,il lllter- 
l~rctntions a failure to p i le  ii~structions ~vhich  tlcclare and explai~i  the 
law in its application to the s e ~ e r a l  phases of the e~ i t l c l~ce  1. held for 
~m-ersible error. Such failure is to bc miisicleretl, ]lot as a subordillate 
feature of the cause, but ns a substantial defect wllicli may be r a i d  by 
an esception to the charge. I l a l t s e ~  1 . .  Furniiure ( 'o..  alrprcc: ,\'. 1 % .  X e r -  
7 irX,, 171 S. C., SSS. For the crror conlplai~~c (1 of thew r i iu~t  LC a 

S e w  trial. 
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H. L. POTTER, BY HIS SEST FRIEND, J. H. POTTER, v. ATLANTIC COAST 
LINE RAILROAD COMPAXT. 

(Filed 3 April, 1929.) 

1. Master and Servant E -111 action under Federal Employer's Liability 
Act Federal decisio~is apply. 

In  an action brought under the Federal Employers' Liability Act in the 
State Court against a railroad cowpany to recover damages caused to a 
servant, the Federal statutes and decisions control. 

2. Master and Servant E b-Tools and appliances under Federal Em- 
ployer's Liability Act-Negligence-Nonsuit. 

The duty of a railroad company to provide for its employees eugaged 
in interstate commerce reasonably safe and suitable cars, engines, appli- 
ances, ~uachinery, track, roadbed, works, etc., "or other implements" a s  
required by the Federal Employer's Liability Act is  held to mean such 
instrumentalities aiid al3pliances as  a re  personal or movable, or imple- 
ments and appliances of manual operation, and where such negligent 
failure is relied 011 in respect to such  appliance^." ilefendant'r motion as  
o f  nonsuit will be granted unless there is some evidence that tlie imple- 
ments complained of fall within the class intended by the Federal Statute. 

3. Master and Servant E b-Federal Employer's Liability Act-Safe place 
to work-Assumption of risk-Nonsuit. 

While it  is the iiontlelegable duty of the railroad company to furnisl~ 
its emp:oyees engaged in interetnte commerce a reasonably safe place to 
work, in the exercise of due care, the plaintiff's evidence is insufficient 
\vhen it tends 0111~ to show that he was esperienced in the \ \ 'o~l i ,  and that 
the injury in suit occurred under the usual condititrns ordinarily obtaining 
in like work, he beiug held to h a l e  assumed the risk under tlie E'ederal 
Employer's Liability Act, under which the action has been brought in the 
State Court, and c1cfcntl:int's nlotion as of nonsuit upon this el-idence 
should be allowed. 

APPEAL Ly defendant f r o m  Crannze~., J . ,  a t  September Term,  1928, of 
BRUNST~ICIL Reversed. 

T h e  plaintiff, a minor  19  years  of age, brought sui t  against the de- 
fendant  to recover damages f o r  personal i n j u r y  alleged to h a w  been 
caused by the negligence of the defendant. T h e  defendnnt v a s  engaged 
i n  inters tate  commerce; the  plaintiff v-as i n  i ts  employ;  and  the  case 
T i m  t r ied under  the  Federa l  Employers'  Liabi l i ty  Act. 

T h e  plaintiff alleged i n  substance t h a t  he  a n d  other  employees of the 
defendant were repair ing a trestle spanning  Hood's Creek, i n  Bruns-  
wick County, on the defendant 's road extending f r o m  Wilmington 
th rough  Xavassa to  Florence, S o u t h  Carol ina;  t h a t  i n  t h e  course of the 
~ v o r k  i t  mas found necessary to  remove pieces of t imber  called '.bolstws" 
f r o m  the i r  place under  heavy t imber which supported the  cross-tics and  
the  steel ra i l s ;  t h a t  a f te r  t h e  pieces were removed they were to be 
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accident usual ly carries with i t  a presumption of negligence; but a dif-  
ferent  rule  imposes upon  a n  employee t h e  burden  of sllo\ving as an 
affirmative fact  tha t  the employer has  been negligent. l'afton c. Rai lcay  
C'o., 179 U. S., 655, 45 L a w  Ed., 361. A n d  i n  determining a n  issue of 
negligence under  t h e  Federa l  Act t h e  decisions of the Supreme Cour t  of 
the  r l ~ i t e d  States  must  coutrol. T h a t  Cour t  h a s  held t h a t  submission to 
t h e  j u r y  of contested issues of fact  is not required i n  t h e  Federal  courts  
if there is only a scintilla of evidence; tha t  i t  is t h e  d u t y  of the judge to 
direct the verdict when t h e  testiniony and  all  inferences which the j u r y  
could justifiably d r a w  therefrom would be insufficient to support  a 
verdict f o r  the other  p a r t y ;  and,  fu r ther ,  t h a t  this  Federa l  rule  lnust be 
applied by S t a t e  courts i n  cases ar is ing under  the act. R. R. L'. I lughes,  

LT. S., , dccitled 18 February ,  1929. 
Section 1 of the  Act of 1908 (45  U. S. Code, Annotated)  provides tha t  

every common carr ier  by rai l road ~ v h i l e  engagi l~g  i n  inters tate  com- 
merce shall be liable i n  damages . . . f o r  i l l jury or death result- 
ing  i n  n h o l e  o r  i n  par t  f r o m  the  negligence of a n y  of i ts  officers, agents, 
o r  employees, o r  by  reasou of any defect or insufficicucy, clue to its negli- 
gence, i n  i t s  cars, e~igines,  appliances, macllinery, track, roadbed, works, 
boats, wharvcs, o r  other equipment. 

T h e  p l a i ~ t i f f ' s  hricf is confined to alleged negligent acts of oiniasion- 
tlic defenclant's fa i lure  to esercise clue care to p r o ~ i t l e  fo r  llirn a reason- 
ably safe place i n  n.llic11 to n o r k  a d  reasonably safe tools, appliances 
a11t1 equipment. 

"Tlie nor i l  ' c q u i p n i e ~ ~ t '  as  used i n  :I contract o r  s ta tute  r e l a t i ~ ~ g  to 
railroads has  been held to mean the  necessary adjuncts  to  the opcra t io l~  
of a ~x i l roa t l ,  such as cars, loconlot i~cs,  mid other ino\-able propert) .  
r 7 l l l e  tcrm cannot, l i o w e ~  cr, be construetl to include everything tha t  is 
Ilccesqary to the operation of the  road and  is not broad ellough to i ~ ~ c l u t l e  
s t ructures  well as lilachinc shops, ronl~tl-houses, m i l  the likv." 22 
R. C. L., 002;  Elliott P. I ' a p c ,  230 S. W. ( N o . ) ,  531, 2 3  A. 1,. R., 706. 
111 the la t t e r  citation i t  is  snit1 tha t  the n ord "equipment" is applictl 
more to personal and  movable p r o p r r t y  than to fixed or  real  property:  
a n d  n-e think i t  manifest tha t  tllc words "tools and  applianccy" ns used 
in  t h e  con~pla in t ,  v c r e  intended to app lv  to i m p l c m c ~ ~ t ~  or i n ~ t r m i l c ~ i t s  
of manua l  ol)eration. W e  h a r r  found 110 rr idencc of tlic t l c fc~~dnnt ' s  
negligent fa i lu re  t o  prouide such i r ls t r~i l~lcl l ta l i t ies  fo r  the bclicfit of the 
plaintiff. There is nothing i n  thc~  record to show t h a t  ully tool or nppli- 
nnce was csscntial to  t h e  l ~ r o s c c ~ t i o n  of the work i n  n.liicli the l ~ l a i ~ ~ t i f f  
was engaged, o r  n-as approved and  i n  gcneral use by persons doing the 
same or  s imilar  work. T h e  1)laintiff made use of a bar  to slide the 
bolster to the end of the  c a p  sills, and ilnmediatelv a f tc r  h e  hat1 n-orked 
the bolster f r o m  under  the s t r ingcr  11c undertook to assist i n  r a i s i ~ i g  i t ;  



20 IS THE SUPREXE COURT.  [19T 

but it was brought up  by means of ropes and not by tl e use of tools. 
For  this par t  of the work no tool or appliance x as requested; apparently 
rione was needed. These facts, i t  would seem, leave as the only basis of 
tlie cause of action tlie defeildant's alleged negligent f a i  ure to prolide 
n re;~sonablp safe place for the plaintiff while carrying or his nork.  

ITpoii this cause of action tlie plaintiff must fail. Of course the de- 
frndnrit owed liim the nondelegable duty to exercise due .are to provide 
:I reasonably safe place in nhich  to work; hut the question is whetl-ler 
tlic c\icleilce tends to show :I breach of this duty. The  answer, n e  think, 
may bc foulid 111 the plaintiff's ou 11 testimony. H e  was 19 years of age 
\\lie11 injured. H e  liad norlied on tlie defentlant's trestle force in 1 9 2 6 ;  
again for t n o  n~oii ths iriimediately before he was injured;  also at some 
other time in the defendant's carpenter department. 111 his  tcstiino~ly 
lie said:  "I \ \as  replacing a bolster, which is a piece of timber which 
goes betncerl the stririgers a d  cap sills. The  cap sills sit upon tlie 
piliiig that is d r i ~ e i i  donn.  I think the trestle \>as about eighteen or 
tneiity feet high. T h e  bolster sits on the cap sills and tlir stringers arc 
or1 top of the bolster and the cross-ties 011 the stringers. Tlicre is a guard 
rail a t  the end of the cross-ties. The  bolsters are twenty-one irlcllcs 
wide anti about six or selen inches thick. They consist of three pieces 
of 7 x 19 timbers bolted together. They are about seven feet in length. 
011 this (lay we were repairing bolsters and trestles. I n  order to do the 
nork  n e  liad to take out the bolsters. At the time I wirs hur t  v e  had 
taken tlie bolster out from under the stringer. I t  had lo be taken out 
in order to repair it .  They placed two ropes. one under x c h  end of the 
bolster and around i t  on thc outside of the guard rai l  ant1 brought it up. 
The  rope mas looped around the holster, one at each end. Tlle men who  
ucrc. pulling on i t  were on top of the trestle. 111 pulling i t  u p  it got 
fastcned under tlie cross-ties and I n n s  instructed to help them. I was 
told to get i t  out from uilder the track. I n-ent there lilw I was told, and 
I braced myself a i d  reached orer and got o~erbalanced.  I bract4 
myself by bearing against the guard rai l  and bracing; tlie guard rai l  
was rou~ id  and I lost my balance and slipped and had I o way to catch 
1 1 1 ~  Iioltl. I was trying to get the bolster loosc. so they could bring it over 
the track n h e n  I fcll. I btruczlr on a crois piccc wit11 I n p  back. nhicli 
\!:IS about 111ne feet from the top of tlir trestle and qlippe3 off aiiil fell to 
the ground. . . . On top of tllc s t r i ~ ~ g e r s  were laid t l ~ e  cross-ties slid 
a t  the cnd of the cross-ties oil each end were the guard rails running 
par:tllel lritli the rnilroail lines in the middle of the trcstle. The cap 
sills extended beyond the guard rai l  about twenty inches. The guard 
ral l  was about six inches above the caress-tits. I n  taking the boliter 
from urldcr the trestlr you jack up the stringer, carrying ~ v i t h  i t  the 
cross-ties, guard rai l  and railroad rail,  and this had becm jacked up a t  
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the time to clear the bolsters. I slid the bolster to the end of the call 
sills using a piece of bar, working it out from under the stringer.  he 
ropes were fastened to the rail and passed over the guard rai l  and cross- 
ties and around under the bolster, and the loose ends mere brought up. 
One rope on each end of tlie bolster. The men were pulling tlie bolster 
u p  on top of the track. As they pulled on the ropes the bolster rolled 
u p  on the trestle against the guard rail. I went there to get it loose 
from tlie cross-ties. The  bolster was right underneath the cross-ties. 
The cross-ties extend about an  inch beyond tlie guard rail usually. I do 
not know whether these extended or not. I t  was about twenty-two inches 
from the cap sill to the top of the trestle. I went there to help raise tlie 
bolster and slipped and fell over. I t  had been raining practically all 
that  day." 

J. H. Potter  testified that  the plaintiff had told him that  he put his 
foot against the stringer which had a "rounding edge and everything 
being slick, he got overbalanced and there was nothing to protect hi111 
and nothing to do but fall." 

Tha t  the stringer had a "rounding edge" can hardly be regarded as 
evidence of a negligent omission of the defendant's duty. The  principle 
that  a n  employer is  required in the exercise of due care to provide for 
his employee a reasonably safe place in  which to work does not usually 
apply to '(ordinary everyday conditions requiring no special care, prepa- 
ration, or prevision, where the defects are readily obser~able,  and there 
is  no reason to suppose that  the injury complained of mill result." B u n n  
2,. R. R., 169 S. C., 648; Smith c. Rifch, 196 N. C., 72. Indeed, under 
the Federal Act, except as provided in section 4, the employee assumes, 
not only the ordinary risks of his employment, but such as are extraordi- 
nary  or due to the negligence of his employer, when t h ~ y  are obvious 
or fully known and appreciated. R. R. v .  Kosl;.e, T_'. S., , de- 
cided 18 February, 1929. 

911 the defendant's evidence tends to show that its nork  was done in 
the customary method; and while, as the plaintiff insists, the test of 
responsibility is  whether the employer has exercised due care, still if 
such methods of performing the work are adopted as are generally used 
by prudently conducted roads engaged in the same buqiness and sur- 
rounded by like circumstances, the employer as a rule will not be liable. 
Bailway Co. v. Barref f ,  166 'Ci. S., 617, 41 Law Ed., 1136. 

The defendant insists that  the plaintiff's in jury  resulted from chance 
or casualty, or from his assumption of risk, and that  in either event the 
defendant cannot be held to respond in damages. We concur to the 
extent of saying that  the evidence is  not sufficient to warrant  the verdict 
which was returned or the judgment which was signed and entered of 
record. The  motion for nonsuit should have been granted. 

Judgment reversed. 



(Filed 3 April, 1929.) 

JIastcr and Servant C b-Eml,lo~el~ liable for failure to furnish reason- 
a b l ~  safe transportation \rhen he assunics this ser\icc--Independent 
contractors. 

C'IL I L  .I( T I O A ,  before I l cu l .  J., a t  Fc l ) ru : lq  Tc rrn, l 9 2 b ,  of I1 iY\\ o o ~ .  
The, elitlc11c.e tended to she\\ t h a t  ICenn(~tll Mehaffc:;, a boy about  

fonrtccn years  of agc. was  cnll)lo>ed by thc  tltfclltlant to spri~l l r lc  con- 
c2riltcL i ~ r  H : i ~ c l n  ootl, n ltll t h e  u ~ i i l r ~  s t : ~ n t l i ~ y  tha t  Ilc w ; ~ s  ]lot to k ~ .  r l~o\  ed 
to  : I I I ~  l ) o i ~ l t  outsitlc thereof. Tlitl u ork  ill IT:IL( l v  owl \r a*  f i ~ ~ i < l l ( d  
about d i n n r ~ r  t ime  011 2G i\lity. 1 ' 1 1 ~  i l (~fen( ia~ i t  11:1(1 a 'ontr:ii2t fo r  the 
c o ~ ~ ~ t r u c t i o n  of n l i igl inay ant1 n:ls norl;illg upon  11iglln.a- So. 10 a t  
Bal*ani, u d i s t~ tncc  of f r o m  f o u r  to  ciglit niilcs f r o m  I[azclnootl.  011 

tlie a f t e r ~ ~ o o i l  of 26 M a y  t l i t  n i i ~ c r  f o r ~ ~ i i i : ~ n  of tlic d ( ~ f ~ ~ l d : l i l t  d ~ r ~ ~ - t e ( l  
one Leat l ier~r  ood, a t ruck  driver  f o r  the clefe~i(lnilt, to tnl. r  ICen~~et l l  Me- 
liaffey to  13alsa1n i n  order to \l)rinklc colicwtr a t  t h a t  point.  T h a t  
afternoon a t  q n i t t i ~ i g  t ime  S t c ~ c n w ~ ,  nl io  n as ~ u p c r i l i t c l i c h t  o r  fore- 
mail ill cliargc. of thc  nork ,  rciilarketl i n  the prcsellcc of ])lailltiff's intes- 
t a te  and  otl1c.r tmployets  t h a t  Le:~tlicr\\ ooci s l~oult l  n a i t  ant1 take the 
f i n i ~ l i r ~  i n  : ~ n d  tha t  tlic other  employees could "catch Jus t iw 'b  other  
crment  trucks." I i cnnc th  Xchaffcy, togetl1c.r nit11 some othcr  einployeps, 
c l in~bed  on Justice's t ruck ant1 it:irtctl to IIazclnootl \ \ l i i~ re  I IV l i ~ e t l .  
The, t ruck  of Juktice \ \ as  r u n ~ ~ i n g  cloic bcl i i~ld a ~ ~ o t l i c r  C ( ~ I C I I ~  t r ~ i r k  
operated by a m a n  n:rlncd F r c t r n a ~ i .  F r e e ~ ~ l a ~ l  i~lten(lctl  to  t u r n  into :I 

sitle road on l i i i  lcft ant1 "l)~illcd to tlic r ight  to niake liis m i ~ i g  arou11t1 
illto thc road, and 1\11.. Ju.ticc newt t o  co~ilc  a round  N r .  Freclilnn on 
the left-liand side of tlic road, ant1 n h c n  M r .  Freeman cparnc across thc  
road to the lef t  J I r .  Jus t ice  th rew h is  t ruck  back to the  riglit ant1 tliat 
tllrcw the  litt le boy off into the, cLentcr of the l l ighnay.  . . . T h e  
litt le boy was s tanding up nit11 liis back a g a i ~ l s t  the en1 nit11 h i s  h a n d  
on  t h e  side. . . . M7llen Ilc made  n quick t u r n  to t h e  r igh t  tlic t ruck 
writ off on the  other side of tlic road.  . . . T h e  l i  tle boy fell off 
on t h e  left-hand side of the  road,  i n  the  center. Befor,. X r .  F r c e ~ n a n  
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~ ~ c w t  to makc his  t u r ~ ~  into t h e  road to the left lie threw out his siq11- 
tllrcn- h i s  liailtl u p  that  Tvay- . . . put  h i s  liailrl out on the  riglit- 
Iiantl side of tlic truck." 

Kcnllrtll  Mcllnffcg \ \ a s  pic1;ctl u p  ant1 linrricd to  tlic hospital,  1)lit 
tlicwl 011 tlic TI a:. 

r 7 1 1 1 ~ 1 ~ .  n a s  c~-itlcilcc tcwtli~ig to  show tha t  af ter  the road force n a s  
11io~ ('(1 to  13nlsnin tha t  en~plo-ccq  of clcfrndnnt frequent ly rode 011 thC 
c c i i i c ~ ~ t  t rnvk of Justicsc rnornilic ant1 night  to  ant1 f r o m  1 I a z e l ~ ~ o o d  mltl 
I h l ~ a ~ n  ; :ind fur ther .  tha t  M r .  Stevencon h a d  w i d  lie n oultl fu r~ l i s l i  
trmlsportation f o r  n l ia t  i i lc~i coultl r ide on t h e  co~npmig's  truckq. but 
orililiniily t h v  n-crc out of coi i~i i i i~sion and  could not c a i ~ g  tlic 111e11, 
2nd Iic <:ri(l. " T o n  can go on the ccmciit trucks." Tlie evidence furtiliar 
tcn(l(t1 to sliov tha t  M r .  Stc>rtw;on liad requested X r .  Just icc to h a u l  
tlie men backnard  ,111il fortli .  I l c  juqt told liim  lie coinpaiiy's t r u r l i ~  
coultl not I i a d  al l  the nlc.11, and I i c ~  nantct l  to t r a m p o r t  mell h c k  a ~ i d  
fortli  fro111 1I:lzclnood to the works. 311'. Jus t ice  told llim 11c ~voultl." 
.Juqticc and Frccmnn  ere employed by t h e  Lee Tra~ispor ta t ion  Coln- 
pmiy 9 0  r u n  t rucks alitl h a u l  sand and  g r a ~ c l  to the n o r h .  Tllc 1,co 
Transpor ta t ion  Company TI as a n  independent coiltractor and had  no 
rc ln t iou~l i ip  v i t l i  tlic clefel~tlant c w q t  to c a r r y  out the  terms of i t s  su1)- 
coutract ill funi is l i ing certain mater ial  fo r  tlie work. There is no m i -  
dcncc tha t  tlic tlcfciiilalit paid J i ~ s t i t c  or F r e e m a n  f o r  a n y  ser~-ices  con- 
nected n it11 the  t ransportat ion of' cniplogees. 

T h e  cridciicc fo r  the  dcfclltla~lt was strong and  contratlictctl the evi- 
dcncc offered by the plaintiff.  

Tlic issucs and a n s ~ r o r s  of the jury tliercto ~ r e i - e  a s  f o l l o ~ r s  : 
1. D i d  tlic dcfend:u~t c o ~ ~ t r ~ c t  TI it11 the fa ther  of tlic tleceascd to n o1k 

deccnsctl onlv i n  tlic to11 11 of H ~ \ ~ c l u . o o d ,  and  not on l i i g l ~ ~ r ~ y  S o .  10,  
outqide of Ra7elwood, a s  allcgcd in tlie couiplaint ? ,lnqwcr : Y w .  

'3. D i d  the tlefentlant contrzict or undertake, csprcssly o r  13y i m p l i c < ~ -  
tioil, to t ransport  plai~i t i f f ' s  i i i t c ~ t a g c  to ant1 f r o m  h i s  work outside of 
the ton 11 of Haze ln  ood ? ililsn cr : Yes. 

3. TTns n e c a t u r  Jus t icc  in  the  cniploy of the rlcfe~itlant a t  the t ime of 
the i n j u r y  and  death of plaintiff's i n t ~ s t a t e ?  , lnswer :  Yes. 

4. TTas Ton1 Freeman ill the  cwploy of the  dcfciiclmit a t  tlic t ime of 
the  i n j u r y  ant1 death of plai i~t i f f ' s  intestate? Al~isn.cr : Yes. 

.5. W a s  the plaintiff's intestate iil iurcd and  killed by the ncpligcnce 
of thc  tlefendant, ~ \ p p a l : ~ c l ~ i a i ~  Constructioli Conipany, a s  alleged i n  the  
complaint ? A n s ~ v c r  : Yes. 

6. D i d  the plaintiff's iiitestatc, by his  own neglige~icc, contribute to 
his  i n j u r y  and  death, as alleged i n  the  a n s m r ?  , lnswcr:  S o .  

7 .  W h a t  darnage, if ally, is thc plaintiff entitled to recorer 2 , lns rnc~  : 
$7,000. 

F r o m  judgment upon tlie verdict the defendant appealed. 



24 IS T H E  S U P R E M E  COURT. [I97 

Morgan & Ward and Alley & Alley for plaintif. 
A .  Hail Johnston f o r  defendant. 

BROGDEN, J. Wha t  duty is imposed by law upon an  employer who 
undertakes to transport workmen? 

This  case was considered by the Court upon a former appeal, and is  
reported in 194 N. C., 717, 140 S. E.. 716. A new tr ial  was anarded 
upon the ground that  the jury had not been properly instructed up011 
the question as to whether the defendant contracted to provide transpor- 
tation for the deceased or whether he  was r id i~ ig  upon the truck at the 
invitation or by the license of the owner or the driver. 

I t  is to be observed that  the issues in  the case a t  bar are niuch more 
comprehensive than those appearing in the former opinion. 

Certain principles relating to the question of law involved, have been 
discussed and enunciated by this Court. I11 Haynie v. Pozce~. ( ' ( I . ,  157 
N. C., 503, 76 S. E., 198, the Court declared: "TITe do not mean to hold 
that  the defendants became insurers of the intestate's Life, but if the 
agreenieut be as testified to by plaintiff, it  w:ls the duty clf defendants to 
use due diligence and care to keep him away from the niilcliinery and a t  
the work he was hired to perform or else to return him to his father." 
Ensley v. h n z b e r  Co., 165 N .  C., 687, 81 S. E. ,  1010; Satchel1 Y. 
;IlcLXair, 189 N .  C., 472, 127 S. E., 417. 

,+in, in Tanner v. Lumber Co., 110 N. C., 475, 53 S. E., 287, the 
Court sa id :  "The rigorous rule that  once obtained has been greatly 
modified. T h e  true rule now is more humane and holds the master is  
liable for riegligeiice in respect to such acts and duties a: he is required, 
or  assumed to perform, without regard to the rank or title of the agent 
entrusted with their performance. 3 s  to such acts the agent occupies 
the place of the master and he  is liable for the rnanuer in \vhich they 
are performed." T o  the same effect is Il'iilinnzs v. R. R., 190 N. C., 
366, 129 S.  E. ,  816, i n  which the principle of law applicable is  thus ex- 
pressed : "Where the master undertakes to furnish his laborers trans- 
portation to and from their work, i t  is  his duty, i n  the tmxercise of ordi- 
nary care, to see to i t  that such transportation is rrndercd as reasonably 
safe as the character of i t  will permit." 

The  clear meaning of these decisions is  that  an  employer of labor, 
who either contracts to furnish transportation or assumes the task and 
responsibility of so doing, is  required by law to esercisl ordinary care 
in  discharging such obligation, and is  therefore liable for  the negligence 
of the person who undertakes for him and by his  direct on to transport 
mnlployees. This  is t rue whether the person actually transporting work- 
men be called serrant, agent or independent contractor. 
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T h e  j u r y  h a s  found f r o m  proper  evidence tha t  the defendant h a d  
assunled the obligation of t ransport ing workmen f r o m  Balsam to Hazel-  
wood, and  t h a t  Jus t ice  was t h e  person employed by  the  defendant fo r  
re tu rn ing  Kenne th  Mehaffey and  others to  their  homes; and fur ther ,  
t h a t  the death of plaintiff's intestate v a s  proximately caused by  the  
negligence of t h e  defendant. 

T h e r e  is some contention tha t  there is no evidence t h a t  Freeman was 
employed by  the  defendant to t ransport  laborers, but  the  recovery can  
be sustained irrespective of either the employment o r  negligence of Free-  
man ,  because there is  positive evidence tha t  the  t ruck  driven by Just ice 
was especially selected by Stevenson, superintendent of the defendant, 
f o r  re tu rn ing  plaintiff's intestate to  his  home. 3Ioreo~-er ,  there i s  suffi- 
cient evidence of t h e  negligence of Just ice.  ,1 close scrut iny of the 
record discloses no e r ror  of lam warran t ing  a new tr ia l ,  and  the judg- 
ment  is  affirmed. 

Ko error .  

STATE v. ED SS'ESTOS. 

(Filed 10 April, 1929.) 

1. Criminal Law G I>--Foot tracks are competent evidence of identity. 
Where the foot tracks of the defendant on trial for the unlawful posses- 

sion of intosicnting liquor are relernnt to the inquiry, the similarity 
b e t ~ e e n  tlipm and the shape of the di>feiidant's iclc'ntifietl shocs is coui- 
petelit to be testified to by the witnesses, being a "shorthand statement 
of the fact" of identification resulting from a nielltal c~~nc~lusioii ~ilatle 1)y 
tlirni a t  tlie time. 

2. ilppea.1 and Error E b-Matters not set out in record deemed without 
error. 

\Vlicre thrre is esctytioii on al~peal to the charge of tlitl cc l~~r t ,  tlich 
clinrcc will bc 1)rcsumecl to be correct where it is not set out in case on 
al)l~enl. 

3. Intoxicating Liquor B -Constructive possession of intoxicating liquor 
is sufficient-Circums+%ntial Evidence. 

1'1 sscssion nf intosicatin:: liquor necessary to c o n ~ i c t  of tlic3 o f t  nse 
under our l~roliibition I a n  may be constructive and s11on.n by cir~u111- 
stantial c~vidence, which in this case is held sufficient to sustain the 
rcrtlict of the jury fur conviction. 

4. Criminal Law G n-Sufficiency of circumstantial evidence. 
Where the. eridence as  to the possession of intoxicating liquor is capable 

of t v o  inft~rences, one sufficient to convict and one to acquit tlie defendant, 
the caqe should be submitted to the jury, and on the defendant's appeal 
from an adverse verdict, the question of the sufficiency of the evidencc 
to be submitted to the jury will be determined in tlie Supreme Court. 



C o s s o ~ t ,  ,J. I )efPnt la~i t  \\.as co~~vic:tetl ill 111(, rcroltlcr's c o l ~ r t  of 
l ; r ~ ~ i ~ s ~ \ . i ( a l i  ( 'oui i ty  I I ~ ) O I I  21 ~ r a r r a l ~ t  ch: i rgi~ig 1ii111 wit11 tlip I I I I ~ ~ J V ~ I I ~  

1w.swsioli of i ~ i t o x i v n ~ i n g  liquor. IIcl apl)c~i~letl  fro111 thc. jut lgmc~it  oil 
sail{ c.o11vic4o11 to t11cb Sulwrior  Cour t  of sxitl Fro111 tlic j ~ u l g -  
i i l ( > ~ i t  O I L  the v( ' r~l i ( ' t  ;it t l ~ e  t r i a l  ill the Superior  Court ,  11e 11~1s al)l~c.:~lctl 
1 1 ,  this (-'onrt. ZIc: relic,s 11c~rc chiefly upon his  a s s i g l ~ ~ n e ~ i t  of c r ror  
I)asc,tl O I I  h is  i w q i t i o ~ ~  to tllv rc~fusnl of the t r i a l  co1l.t to  :~llo\\- his  
111otio11 f o r  jutlgrucx~~t of ~ i o ~ ~ s n i t ,  ap t ly  ~ n a t l c  u ~ i d c r  C. S .  4643.  

. \ S ~ ~ ~ I I I I I C ~ I I ~ S  of ('1'1.01' based 011 cwxytions to tlie rulillgs of t h e  court 
wit11 rc>spc~:t to t l ~ c  cvitle~ire 11ave b c c ~ ~  duly c.o~~sitlercd. 'I'lic>sc assipil- 
I I ~ C ' I I ~ S  pre>sei~t 110 q u ~ s t i o ~ ~ s  n l ~ i c l i  rcqnire discussion; they cal~riot be 
hllht:lill<',l. So :~l i t l~or i t i es  a r c  citctl i n  tlofe~rd:~lit's b r id '  ill support  of 
his  cwt~ptiol is .  T ~ I P  t e s t i ~ ~ i o ~ l y  of n.itnc>st~s tha t  tlie trncoks on an(l  
ahout t l c ~ f w t l n ~ i t ~ s  pre~liisc~s n - c w  s imil :~r  to  t h t  t racks on the  path,  a ~ i d  
at  thcs stills, \\-:IS coni l ) t~rc~i t .  Tlic s i n d a r i t -  of tlic trat'lis n-as a f w t ,  
o l i w r ~ - n h l ~  by tlic \\ . i t~~c.scs; tlicir t es t imo~iy  n.as tlie rc~snlt of :I 111e1iti11 
~ Y I I I I ~ ~ I I ~ ~ O I ~  111:1tlo by the111 :it t h e  tinic' : i ~ ~ t l  is a "sliortli:t~i(l'~ statenlent 
of .mrh c o ~ i c l u s i o ~ ~ .  S. 1 % .  I l~ i i iu t~(1 .  193 K. C'., 713, 1 3 s  t3. E., 8; J l o o 1 ~ ~  
1,. /its. ( ' ( I . ,  19.) N. ('.. 580, 13% S. E., 45G; S. 1 . .  I17ni'oi~, IS6  3. CI., 
4 1 1  S. 3 .  6 ' 1 .  , 1 5  s. i ,  4 ,  2 S. . 7 T h e  
~ v i t ~ ~ c ~ s s c ~ s  n.c3rcl, of c2o1u.sc, slll~ject to  (dross-c.si~iiiin:~tirn~ :'or tlie pnrpo>e 
of t w t i ~ ~ p  t11c. l)rol):rti\-c~ v:~luc, of their  t e s t i r ~ i o ~ ~ y .  

r > 1 i ~ o r c  is I I O  c s r c p t i o ~ ~  ill the rwort l  to  tho clinrgcx of 111e court to tlit, 
,j~lr>-. '1.11~ (~11:1rg(~ is ~ i o t  i11~~11ld(~cI ill t111, rase 011 aljpral.  It is, thc re f~! r (~ ,  
1)rc~+11111cil tllat t l~c, 1211:1rgc is f r ~ c .  f r o ~ ~ i  c5r1wr. aiid tha t  t l ~ c  j u r y  n.:ls 

]!rol~(x~.ly i~ i s t ru r tc~ t l  :I.< to t l ~ o  I:IW :~ r i s i~ ig .  ~ 1 1 ~ 1 1  the  ?vide ico, :is rcquircd 
11y .st:rtntc>. ( ' .  S.. 564. ,q. I . .  Sigriluii, 190 X. C., 6%: 130 S. E., S54, 
a ~ i t l  r a w s  t l ierei l~ ritcd. 

, . 
1 1 1 c s  oiily clucxstiol~ l)rest>~itccl fo r  dorisioll, 11-liicll S ~ I J ~ I I : .  to require tlis- 

cws>ioli. i s  \ \-lictl~er t h e  c~-itlc.~~c.c \\.as s u f f i f i ~ i ~ ~ ~ i t ,  21s a mattcr  of la\\-, fo r  
~ u b ~ l ~ i s s i u ~ i  to  tlic jury,  Z I P  t ~ . ~ i d i l i ~  to  s110\\, :IS :I ~ii:~tts:r of fact,  t l i l t  
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tlie defe~idai i t  liad intosicat ing liquor i n  h i s  possession, actual  o r  
co l i s t ruc t iv~ ,  ill Dru i~swick  County,  011 o r  about 11 May,  1928, i n  
violation of the  statute. Possession, either actual  o r  constructive, is  
sufficient. S. c. Lee, 164 S. C., 533, SO S. E., 405. 

There  was evidence tending to shon- tha t  on tlie morning of 11 May,  
1928, cer tain officers ~ w n t  u p m  ~ l e f e ~ i d a n t ' s  premises i n  Bruns\vick 
C o u ~ l t y ,  to  search f o r  stolcil p roper ty ;  t h a t  110 stolen property n a s  
found on said premises; tha t  vl i i le  nlaking said search, the officers 
found i n  t h e  ~ m o l i e h o u ~ e  on said premises, a p a i r  of boots; tliat tliese 
boots n e r e  x e t ,  and had  ''niasli" on them, indicat ing t h a t  they liacl 
been recently used by some person a t  a whiskey s t i l l ;  and t h a t  defendant 
onned  these boots, and frequent ly used theni, wide ~ m l l i i n g  about hid 
prcniises, and  about the  iieighborhood. 

There  mas evidence, also, tending to show tliat tliere n e r e  tracks, 
~ ~ l a t l e  by some person n e a r i n g  boots, on and about defendant's premises, 
mld on a pa th  leading f r o m  the  road, which r u n s  by said premises. 
t l irough the  ~voode, to a creek-a distance of about  a quar te r  of a mi le ;  
t h a t  just acroqs t h e  creek, on the side opposite tlefendant's preniiscs, 
there were t ~ v o  nliiskev stills;  and  t h a t  about these stills there n c r e  
boot tracks, ind ica t i~ ig  by their  appearance t h a t  they h a d  been recently 
mntle. A11 t h e  boot tracks-those on tlefendai~t 's premises, those 011 the 
path,  and  tliosc a t  tlic stills, x e r e  fresh. TT'itnesses testified tha t  i n  
their  op i l~ ion ,  all  these t racks x e r e  made by the  sanie person v-earing 
t h e  boots f o u ~ ~ t l  ill the  s n ~ o l i e h ~ ~ s e  on defelrciant's premises, ant1 on net1 
by h im.  

Tlie evide~ice tendecl to s h o ~ r ,  fu r ther ,  tha t  a t  a distance of about 
th i r ty  or thirty-file yards  froni  defendant 's prcniiscs, oil or near  the 
pntli a l o ~ i g  wllicli tliere n e r e  boot tracks, leading froni  said premises, 
the officcrs fouiid t n o  h o t - ~ ~ a t c r  bottles; tliese bottles n e r e  ill n liolc, 
c o ~ c r e d  up by fresh d i r t  and  by grass. There  was a n  odor of ~ ~ l i i s k e y  
about tlicse bottles ; there n as no n h i s l i ~ y ,  lion ex er,  i n  tliein, n licw 
they n e r e  found by tlie oficers. F i f teen  feet f roni  the  hot-TI a t w  lmttlcs, 
a nitiiess found a half-gallon jug. Following the  tracks or1 tlie pa th  
to  a l a i ld i~ ig  oli the creek, a witness found, near  the  landing, sacks 
containing half-gallon jars,  filled with whiskey. T h e  jars  co~itaincd 
more tiiali seven gallons of whiskey. J d s t  across t h e  creek, f r o m  the 
lantlir~g, Kcre t n o  nliiskey stills. I n  addition to the fresh boot tracks 
foulicl a t  the still  and along the  pa th  leading f r o m  t h e  still. t o  de- 
fe~itlailt's premiscs, tliere r e r e  older tracks. Both  the  old and  t h e  fresh 
tracks appeared to have been niaclc by the same person. 

Dcfcnda i~ t  n a s  not a t  his home n h e n  the officers first arrived there ;  
h e  came up ,  I i o ~ v e v t ~ ,  wi t l i i~ i  ahoiit th i r ty  niiilutts, a f te r  they arriretl .  
I I e  came f rom a tlirection opposite the  pa th  leading to the  whiskey 
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still. H e  testified that  he had been to Wilmington to we his son who 
was sick and in a hospital; that  he had not been on the path where 
tile tracks were found by the officers, within two or three days;  that 
he had not been to the landing ou the creek, where the whiskey was 
found, xvithin a month. Defendant denied that  the whiskey found by the 
officers was or had c x r  bcen in his possession. H e  testified that  he 
did not own a drop of the whiskey. There was evidence tending to 
sliow that  defendant's character is bad, especially for handling and 
dealing in intoxicating liquor. There was no evidence to the contrary. 

There \!as 110 direct evidence that  the fresh tracks on defendant's 
premises, or on tlie path leading from his premises to the landing a t  
tlie creek, or a t  the stills, across the creek, were made by defendant; 
that these tracks were made by defendant, while wearing the boots 
found in his smokehouse, shortly before they were seen by the witnesses 
is, howe~er ,  a reasoilable inference from the facts and circunistances 
which the jury might well find from the evidence and is altogether 
co~lsistent with these facts and circumstances; nhether or not such 
i i~fcwnce should be drawn, as a matter of fact, from all the evidence, 
\{as for the jury. I t  cannot be held, as a matter of law, that  the 
i~lference could not reasonably be drawn by tlie jury for that  such 
inference was riot altogether consistent with the facts and circuinsta~icw 
established by the evidence. 

There was no direct evidence tha t  defendant, a t  any time, had had 
tlie whiskey found by the officers a t  or near the landing on the creek, 
in his possession, either actual or constructive; if, hovever, the jury 
should fiud from all the evidence that  the tracks on the path leading 
froin defendant's premises to the landing, were made by defendant, 
shortly before the whiskey was found, the further fact that  the whiskey 
had been, shortly before it was found, in the actual possession or wheii 
it was found, was in the constructive possession of deftndant, was an  
inference which could be reasonably drawn from all the evidence by the 
jury. I t  cannot be held, as  a matter of law, that  such inference was 
u~lreasonable, and merely a conjecture, or that  the evidence raised no 
more than a strong suspicion of the existence of the essential fact 
inrolvcd in the issue to be determined by the jury. 

I t  is admittedly difficult to formulate a rule, or to state the principle 
upoil nhich  a rule may be formulated, for the decision of the questio~i 
prebcnted by this appeal. Where there is no direct ev i~ence  as to tlie 
csseiitial fact involved in the issue to be passed upon by the jury, such 
fact rnay ne\ertheless be inferred by the jury from facts and circuin- 
5ta11c~es which t h ~ y  may find from tlie evidence. Where such inferelice 
may be reasonably drawn by the jury, and is altogether sonsistent with 
thr. facts and circun~stances wliich tlie jury nlay find from the evidence, 
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t h e  evidence should be submitted to  t h e m ;  where t h e  inference cannot 
he thus  rcasonably dralvn, i t  should be withdrawn f r o m  t h e  jury.  T h e  
qucstion as  t~ nl ic thcr  the ii~fcreilce m a y  be reasonably drawn by the  
j u r y  f r o m  al l  tlic e r i t l e im,  must  in  the  first imtance  be decided by t h e  
t r i a l  court,  as  a mat te r  of l a m ;  f r o m  i t s  tlecision, adverse to t h e  defcnd- 
a n t  i n  a cr iminal  action, defendant m a y  appeal  to this  Court .  O n  such 
appeal,  i t  b < m m c s  the  d u t y  of th i s  Court ,  i n  the  exercise of its ap l~c l ln te  
jurisdiction, to r e ~ i c w  t h e  decision, and  to deterniine nlictller or not, 
t l ~ e r c  was error  as  a mat te r  of l aw or  legal inference i n  sue11 decision. 

On a n  appeal  to  this Court ,  f r o m  a judgment in  a crinlilial action 
oil a ~ c r t l i c t  of guilty, wliere t l ~ c  decision of the  t r i a l  court,  rcaultiilg 
in  t h e  subnlissioi~ of tlie evidence to  t h e  jury, subject t o  all c scc~pt io i~  
by the defeutlnnt, is  :~ssigned as  error ,  a s  said by B r o g r l e i l ,  J . ,  in  Y. r .  
IIIontaguc, 105 S. C., 20, "the whole mat te r  resolves itsclf illto all 
i l~ te rpre ta t ion  of the  record. As to this, differcut minds  will illalic! 
different c ~ ~ i ~ l u s i ~ n s . "  There  is, tliereforc, always room f o r  iuucli, a i ~ t l  
frequently f o r  wide cliffcrcnce of opinion as  to w l ~ e t l ~ c r  tlic evitlcl~ccn 
i n  the  case, wllcrc nicwly circumstailtial,  was snffirient, ns a m ~ i t t c r  of 
law, to  be subnlittctl to  the  jury.  B u t  a s  said by :ltlat,ls, J., ill h i s  tlis- 
senting opinion in the  ,lIunfague case, "Xot only is circumstantial 
critlcncc nn ncceptc(i instruiiientality i n  the ascc~rtainment of t ru th ,  it  
is esscntial to  the administrat ion of justice." I n  S. 1;. S igwon ,  100 1.. C.,  
6S4, 130 S. E., 854, we held t h a t  t h e  e ~ i d e n c e ,  althougli circuliist:~~itial,  
was sufficic,nt, and  t h a t  there was no error  i n  the  refusal of the  court 
to sustaiii tlefentlant's motion f o r  jut lgme~it  as  of nonsuit.  I n  S. r .  
Yu5inson, 106 S. C., 100, we were of the opinion tha t  thc c v i ~ l c n w  \\.as 
not sufficicl~t, a s  a mat te r  of law, f o r  submission to the j u r y ;  wc, 
tlirrcforc, reversed the  judgment on a rerdict  wliicli was supportotl only 
by circunlstantial eridcnce. 111 t h a t  case, it  is said that  v l i t ~ n  t 1 1 ~  
wsential fac t  i l l  con t rowrsy  ill tlie t r i a l  of a c.rinliual atvtiol~ cull bc 
(~L~tal) l i . ; l~t~t l  011ly by nil infcrcnce f r o m  other facts, there must bc evit1eilc.e 
t(2llding to establish these facts.  Evidence which lcnves the facts  f rom 
x.11icl1 the in fc rc i~cc  ns to  tlic esselitial fact r ~ ~ u s t  hc matlr u 111att1,r of 
colljecturr and  sl)ec.ulatioi~, is not sufficient, and should not be subiuittetl 
to t h e  jury.  h'. t , .  l ' r i m ~ ,  182 S. C., 7 8 8 ,  10s S. E., 330, ant1 S. 1.. 

17iil.soiz, 63 S. C'., 333. However, n-licrc there is  suf ic ie i~ t  e\-i(lc~~lcace fruni  
u.llicll t l ~ e  ju ry  1 1 1 q  f i ~ t l  the facts  and  circui l~.~tancc~s,  froni v.llit-11 t l ~ e  
inferencc as  to  t h e  esscn t id  fact  must be inntlr, ant1 the  illfcrclice is 
r c ~ : ~ o i l a l ~ l c ,  and  cunuistent with such facts  an11 t~ircui~letal~c*c.n, a1111 tl~cj 
rascrltial fac t  is not k f t  to  mere col~jecture a i ~ t l  spcculat iol~.  tl~ci c ~ \ - i t l e ~ ~ w  
shonltl 11e submitted to  tlic jury.  -1 ful l  :111tl lucid atatclliellt of the 
l a x ,  ~ v i t l ~  respect to this n~nttc ' r ,  iiiny bc fouiltl ill the o p i ~ ~ i o l l  of Nro11,tr. 
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2. Snlnc-Title to Acts. 

3. \Vnrchouscnlcxn .I n-S(;rtntory warcl~oust~man's lien np~,lic,s only to 
tllose operating warc~house for ro~npc~nsation. 

17~i( l t>r  t11<~ 1 ) r o ~ i s i o w  of C. S.. 245!), ( , o ~ ~ s t r ~ ~ e ( l  ill {III<,II I I ! U / ~ ' I , ~ ~ L  nit11 
scbctio~~s SlO7, 245:). 2-tti0, 4 9 3  ( a ) ,  e t  . s q . .  511S, the  ~ ) C ~ ~ S O I I ~ ,  ?irmq or 
: Y I I ~ ~ ) I I ~ : I ~ ~ ~ I I I . :  t ~ i ~ t i r l ~ y l  to the ~~osic ,ss ion  nntl lieu on property st~irc,tl ill 
\ ~ ; l r ~ ~ l i ~ w i e ~ s  :il~plic>s to snc.11 ;I.; o l ) r~ , a t e  \vnrc'l~ouses a s  n I ~ ~ i s i ~ i c ~ s s  for 
c ~ c ~ i l l l ) c ~ l ~ s : ~ t i ~ ~ ~ ~ .  n11,l ]lot to :III isol:~tctl inst:rlic'e in \~llic.li ; . ~ ~ o d s  or cll :~ltc~ls 
: I I Y >  li~S1 il l  :I store, or h u i l i l i ~ ~ g  of tlic~ (.I:I~III:III~. 
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one of which lie said lie must  have  a reasonable rent f o r  the space 
occupied by  the ~iiacliincs, and  ill t h e  other tliat he  n a s  entitled to  
storage. Tllere was testimony t h a t  tlie d e f e ~ ~ r l a n t  told a represelltatire 
of the plai~l t i f f  tliat Iir had  t o  have  storage. 

Tl ie  plailitiff brought suit f o r  possessio~l of tlie n i a c l i i ~ ~ r s  ant1 t l ~ e s e  
issues wrrc submitted to t h e  j u r y :  

1. I s  the philitiff tlie o v n e r  ant1 entitled to the possesaio~i of t h e  
n i a c h i ~ ~ c r y  described i n  the  compla in t?  

2.  H a s  tlic defendant a lien upon  t h e  property described i n  t h e  
complaint 1 

3. I n  n l ia t  sum, if any,  is  the p l a i ~ ~ t i f f  indebted to the  tlefe~ltlalit fo r  
Ptorage 011 the  niacl i i~iery referred to i n  the  pleadings? 

Tlie judge iiistructcd the  jury,  if they believed the  record evidence 
:11id found the  facts  to be as testified to by al l  t h e  viitnesacs, to  : ius~\er  
all  tlie issues in fa1 or of the  plaintiff.  T h e  plaintiff recol ered a judg- 
meut and  tlie defendant escq) ted  and  appealed. 

J .  E .  C ' a r p c n f c ~  for  plainfifl. 
J u h n s o n ,  J o h n s o n  Le. F l o y d  for  de fendand.  

A \ ~ . ~ ~ l ~ ,  J .  I n  his  brief the  appellant admits  t h a t  tlie only question 
for  deci.ion is n-hetlier a n  individual  is entitled to  a lien f o r  tlie storage 
of personal property by ~ i r t u e  of C. S., 9459, under  t h e  facts  a b o ~ e  
stated. T h e  section is i n  these words: "Every person, firm or  r.orl3ol.n- 
t ion n h o  fur~l is l ies  storage room f o r  furrliture, tobacco, goods, wares or 
merchandise and makes a charge for  storing the  same, h a s  the  riglit to 
retail1 possession of and a lien upon  all  fu rn i tu re ,  tobacco, goods, n a r e s  
o r  ~ n e r ~ l ~ a u t l i s e  un t i l  such storage charges a r e  paid." 

Tlic appellant 's position carmot be maintained ullless the  s tatute  is 
g i r e n  a strictly l i teral  interpretat ion and  i ts  spir i t  and p ~ ~ r p o i e  a re  
disregarded. I t  has  been said tliat tlie letter of the  law ii itq hotly; the 
,ipirit, i t s  so111; and  the  co i i s t r l~c t io~i  of t h e  former slioultl ncvcr be so 
rigid and  tecli~lical as  to  destroy tlie la t ter .  K l e ~ y b o l t e  I ? .  ' l ' i m l i c ,  C'o., 
131 1. C., 635, 6%;  I<rarizey c. J7ann, 1 G - l  S. C., : I l l .  A\ccording 
to the rulc  t h a t  tlic object of all  interpret:lt;on and c o i i ~ t r u ~ t i o u  of 
statutes is  to  ascertain the meaning and i l ~ t ~ ~ i t i o ~ i  of t h e  Lcgialature, 
n statute  slioultl r e c e i ~ e  a s t r ic t  o r  liberal construction as tlic onc or tlie 
other -\)ill acconlplisli tlie lcgislativc ilitelit. I3lack's I l i t .  of L a n  s, 3;  : 
A'. L', E n r c o ,  150  S. C., 7 9 2 ;  A l b e ~ . i l e t h y  t. Board, 160 S. C., G 3 1 ;  S. 1 .  

E a r n l t a r d f ,  170  Xu'. C., 723. f lien t h e  nieaning of a s tatute  i s  a t  a11 i n  
doubt rcfercnce m:1y be h a d  to the tit le and the contrs l  a. l c g i z l a t i ~ e  
rlcclarntio~is of ille purpose of the  act. A'. v. T i ~ o o l n ~ d ,  110  S. C.,  779. 
Tlie tit le of the  origiual act (Publ ic  Laws 1013, ch. 102 ,  ~in~ci l t lcd by 
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1'11l1lic I ,nns 1915, ch. 190)  does ]lot rcfcr  i n  ~ s l ~ r e s s  ter111:; to  w:~rcllouses 
:is 111:1ecs of s torage;  but a l l  provisions, chapters, suljtlivisiorts, and  
swtio~l . ;  c o ~ ~ t : ~ i n c d  ill  t l l ~  C o ~ ~ s o l i d n t e d  S ta tu tes  v c r e  mnctcd into a 
c ~ o ~ i i l ~ i ~ s i t c  Imtly of la\v 011 10 March ,  1919, and  as  P I I C ~ ~  l)cr;1111(~ eff~>ct ive 
O I I  t l ~ c  first (lay of tl~cx following A l u g i ~ s t .  C'. S., 8107. W11c11 thily 
\vt.r~t illto effect untlcr tlicx act of 1919 (ch. ):IS, SOC. Y:I w t i o ~ ~ s  2439 
:11it1 2460 c.oll~l~osotl tllc, \\.ltolcx of i ~ l ~ a p t c ~ r  49, :~rtii.lc 4, which \v:rs ciltitlctl 
I)\- tllc G ~ ~ i t l r : ~ l  . \ s s c i i l l ~ l ~  " V : I ~ ~ ~ ~ I O U S P  Stor:~ge I,ii:~is." T h i s  tit le is  a 

to  clrgagc ill thc l ) ~ ~ s i i l ( w  of :1 n~arehousciliali, iliay b i ~ o i l l c  a pul~lic. 
~ \ - ; I ~ ~ ~ I I O ~ I S ~ ~ ~ I ~ : I I I  :11111 ;~u t l lo r iz (d  to  1;cep nncl i l~n in tn in  p l ~ l i c  ~v: lrel lo~se~s 
f o r  thc storajic of cottoll, goods, \ \-arm, and  other ~ i i e r i ~ l t a ~ ~ d i s c  as here- 

So error .  
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(Filed 10 A ~ r i l ,  1929.) 

1. Scliools and Scliool Districts B a-Eoard of Education has power to 
condenin additional land tu cmlarge school district. 

Coilstruin:: C. S., 5469, in connection with the for~iier statutes piviii:: the 
county boal,tl of ctlucation the l)tr\vt,r to c o ~ ~ t l e ~ ~ i n  lnntls nwcssary for 
~ u b l i c  scliool purlmses within tlir liiiiitation of ten ac.rcs, it is Held,  the 
fact that one of tlicsc schools had alrcaily :~cquiretl :I lcss aniouiit of land 
did not 1)reclutle tlie county boartl of education fro111 acquiriii;: by ;111- 

other 1)rocecding sufficient lands to meet the cnlargcd a i ~ d  I I ( I C ( W : I ~ ~  re- 
quircmc~rits of the scllool for additional lalids \v i t l~ i i~  the limit:itioii 
in~l)osecl by statute. 

2. SamcConstruction of Statutes. 
\T'here the county board of education lins tllc lJo\vcsr to condcml~ 1:1nd 

ui~dcr  formcr statntc's tlie question of w l ~ ~ t l ~ e r  a later statute is t1ecl:lra- 
tor;\- of the existing lam or nlietlier it confers atlditional pouer upon the 
boartl becomes academic. 

CIVIL a c ~ r o h ,  before I Iarr i s ,  J . ,  a t  S o l  ember Term,  1928, of T ~ A I ~ E .  
T h e  facts  found  by  t h e  clerk were substantially as  follov s :  T h e  

Willow Spr ings  School i n  W a k e  County acquired a school sitc contain- 
ing  two nrres, i n  1005. 111 1027 the  scliool district n a s  great ly enlnrgcd 
and  n ;IS tlivreafter k i ~ o w n  :is tl ie Wil lon Spr ings  C'ol~solidated Scl~ool ,  
i ~ n d  "it i j  ncce"a1.y tha t  t h e  site be elllarged by rcason of the g rea t  
illcrease ill 11umLcr of c h i l t l r e ~ ~  attentling the co~isolitlated school." T h e  
dcfendunts oniietl :~ppros i l~ ia tc ly  ,icl-ell acres of l and  atljacclit to said 
school, and or1 4 J a n u a r y ,  1928, the boartl of etlucation unclertooli 
p u r s ~ w n t  to lan. to condenni two and  a half acres of t h e  land of the  
defendants as  a school sitc, which would give the said school a site cou- 
tainilig f o u r  and  a half acrrs,  more or  less. 

Upon the  foregoing facts  t h e  clerk v a s  of tlie opinion t h a t  t h e  
plaintifi  llntl no polrer to acquire  additional land by r i r t u c  of the  pro- 
riqiori of chapter  136, section 61, Publ ic  Laws 1923, nl l ich is emboditd 
i n  c. s., 5460. 

Upoli app(~a1  f rom the clerk t o  thc  judge of t h e  Superior  Court  tlir. 
rul ing of t h e  clerk n a s  affirmed, and  t h e  plaintiff appealed. 

J .  C'. Little for plaintiff. 
Br iggs  d Tl'cst for dc fendan f s .  

BROGDEK, J. T h e  defendants contend tha t  t h e  county board of cduca- 
tion, h a v i r g  selected a site containing tn.0 acres, n a s  without power to 
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condemn additional land under the law as i t  existed ,it the time of 
instituting the suit. This contention is based upon the theory that  
C'. S., 6469 does not autliorize a county board of education to exercise 
the p o ~ i e r  of condenination but once; and thus, nhen  :L site has been 
acquired, the pol\ cr to condemn is exhausted, irrespectin of the gron t11 
of the school and the impcra t i~  e necessity for an enlargcd site. 

A l ~ ~ p a r c ~ i t l ~ ,  the pox t'r to co~ltlemii n as first bestowe 1 upon county 
ho:~rtls of education by section 31, chapter 4, Public L a n s  1901. This  
statute permitted schools to conclenin not more than one , x r e  for a si te;  
p ro~ ided ,  ho\ierer, tliat improred land TI as not to bl: taken unless 
absolutely necessarg.. Section 13, vliapter 435, Public Laws 1903, sub- 
stituted t n o  acres for one acre. Section 8, cliapter 53:1, Public L a n s  
1905, arnencled the act of 1901, hy permitting atlditio in1 land to be 
w w w l  for a scliool site  pro^ illetl tlle or ig iml  site plus the additional 
land acquired did not cxc.ecd t n o  ac2rss. Section I-b, clmptcr 149, Public 
Laws 1913, pro~i t led  tliat adtlitioiial laiid could be acqu red arid acldcd 
to the origiilal sitc p r o ~ i d e d  the total anlount of land did not cxcced 
tlirce acres. Section 61, chapter 136, Public L a m  1923, now incor- 
porated a s  a part  of C. S., 5469, provided f o ~  a school site of "not more 
tlian ten acws." I t  appears, therefore, that  since 1901 hoards of ecluca- 
tion h : ~ ~ e  been authorizctl to contlenn~ land for suitable scllool sitcs. 
Sertion 1-h, cliaptcr 149, l'ublic Laws 1913, incorporated in 2 C. S., . . 
2 1 6 ,  ~mdcrtook to pro1 ide for a nllnllnum ~rnd  a lnaxirnurn school sitc. 
I n  other nords, tlie board of education n a s  authorized tc condemn "not 
more than t n o  acres," but it could thereafter acquire an additional acre, 
rnaki~ig a maxiniuni of tliret. asres. H o ~ ~ e r e r ,  5469 prescribes no 
niiriiinurn a t  all, but fixes the nlaxirnurn school site at ' not more than 
ten acres." Evidcntlg., it \ \as conteniplatetl that a school site was an 
clastic quantity, varying as the expansion and needs of the scliool 
systems might require. This idea is embodied in  the term "suitable 
site" appearing in tlle statute. TTlrherc. the power of condemnation is 
cspresdy conferred ant1 a niaxirnurn of land prescribed, we cmi see no 
just or logical reason ulig. the po\rcr would be exllaustcd by one exercise 
thereof unless of course the nlaxiliiurii quantity of land hat1 been 
acquired. 

One phase of the question now pre~entcd.  n as considere~l by this Court 
in Board of Educaf ion  c. Forrrst,  190 N. C., 733, 130 S. E., 621. The  
deciiion n a s  based upon tlie fact that  the board of education had 
originally selected tlic land in dispute as a part of the school site and 
hat1 l)uxliased a part  of the site and erected a builtling tliereorl, and 
being unable to secure the other portion SO selected, proceeded to 
condwnn the same, and thercfore the purch:~se of one portion and the 
condemnation of tlir, other n t w  ~nerclly scparate stapes ill tlie same 



S. C.] SPRING TERM, 1929. 3 5 

transaction. I-Ience the question of law presented in the present appeal 
was neither discussed nor decided in  the Forrest case. 

Howevcr, the General Assembly arnerided C. S., 5469, in March, 1929, 
by providing that  "where sites have already been acquired and addi- 
tional adjacent lands are  necessary, such additional lands may be 
acquired as in this section provided, which lands, together with the old 
site, shall not exceed ten acres." Whether the act of 1939 was merely 
declaratory of the lam then existing, or whether it was intended to 
confer an  additional power of condemnation is  now wholly immaterial 

- .  
and academic. 

Reversed. 

F. C. DARDEN v. J. H. COWARD ET AL. 

(Filed 10 April, 1929.) 

Banks and Banking H a-Statutory liability does not lie where stock was 
sold before insolvency but not transferred through neglect of trans- 
fer agent. 

JVhere a former owner of shares of stock in a bank has sold, and, on 
the certificate, assigned his shares to a purchaser, and sometime there- 
after the bank has become insolvent and the liquidating agent of the 
bank apl~ointcd by the Cosporation Commission has assessed the shares 
against the former owner whose name still appears as such owner on the 
books of the bank owing to the neglect of the tranafer agent to reissue 
the shares to the purchaser: Held, the ostensible onner should be relieved 
of the assessment so made against him. 

-IPPEAL by defendants from A-unn, J., at September Term, 1928, of 
PITT. 

Coiitroversy without action submitted on an agreed statement of 
facts : 

1. On 30 Sovember, 1927, W. H. Woolard was appointed liquidating 
agelit of the Bank of Ayden by the Corporation Commission of Kor th  
Carolixm agreeably to the provisions of chapter 113, Public Laws, 1927. 

2. Thereafter, in accordance with the terms of the statute, assess- 
ments were levied and filed in the office of the Superior Court of P i t t  
County against the stockholders of said bank, including an  assessment 
of $500.00 against the plaintiff, F. C. Darden, whose name appeared 
on the books of the bank as the owner of 10 shares of its capital stock 
at the tinlo of its insolvency. 

3. The  plaintiff sold his stock in the Bank of Ayden during the month 
of S o ~ e m b e r ,  1926, assigned the certificate in blank, and the same was 



of .\ytlcll 1o11g h ' f o r e  i t s  i f lsolrcf ic ,~,  :nld the certificate, du ly  vndorsetl 
ill hltr~ik, w:rs purc~li:rstvl I I ~  J .  I). ?ITcGlohoii, r:!sliier :rnd transfer agelit 
I I C  : l i t1  1):1111;. I t  is cw~ic~vl (d  tliar rl~c, f:~ilurc, t o  t r a ~ i s f t ~  thc  stock 011 t l ~ v  

c ~ ~ i t i t l ( ~ t l  to 11c. rc . l i tvt l  of thc. asscxmic~i t  l c ~ i c ~ l  a g a i ~ ~ s t  liilil :IS all 
o h t ( ' i ~ s i b l ~  s ~ o ( ' ~ ~ I I I J ~ I I I ' ~  ill t l i ~ ,  lialilc of . \ ~ - t l c i ~  :it tl~cl i inio of i ts  f:rilnrc. 
Tlrc, (*:is(> of llThi/lcr~,t/ 1.. I:crfli~~, 11s P. S., 655, 30 I,. Ktl., :!(i(i, i s  a tlir13t.t 
: rniI~ori iy  f o r  tlic! 11osiiio11, 1vl1i11. ' I ' r ~ s f  ( ' (1 .  1,. , T t ~ ~ l ~ , i t c , ~ .  I.):{ X. (-'., 761, 
1::s S. E., 139, is ~ l i s t i l i g ~ ~ i s l ~ : r l ~ l ( ~ ,  ill tlr:it, ill t h e  c7(7~'X.itzs case tllct 

( ' o r ! ~ e ~ r : ~ t i o ~ ~  ( ; ' o ~ i ~ ~ ~ ~ i s , ~ i o l i .  S w  ~ ~ o r p ~ u l i o t i  ( , ' o ~ ~ ~ ~ t / ~ . s , s i ( i i ~  1 , .  -llu~-l)lzc!j, 
l x ) , ~ t ,  42. TIIP t.orrc1c.t result 11:~s I1ec.11 rwrl ie t l  ant1 wc art> clisl~osetl 
to :iffirm the juelglnc~lit. 

.\fhrlllccl. 



(Fi led  10 April, 19'29.) 

1 .  N'ittrr and Water Courses C a--Ul)pcv propricator does not incur lia- 
bility for merely aecelel.ating flow of surface waters. 
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Tlie court in>truc.tecl thv j u r y  a. fo l lons :  "Before th2 p la i~ i t i f i  ~ C I I I  

recoier  the  court cliargcs you tha t  you must fillel (1) t ia t  th i s  n a s  a 
p u b l ~ c  roacl; ( 2 )  t h a t  tlicrc \ \ as  a ditch or fu r ron  on tlie eabt >itle of 
tha t  public road, n ~ i d  ( 3 )  tha t  t h a t  di tch n a s  stopped up by clcfcnt la~~ts .  
I f  you sllall find f r o m  t h e  elidenee tha t  this  was  not a public roatl, 
tllc11 t h e  plairitift' c a ~ i n o t  recorer." 

P la i~ i t i f f  csceptcd to this instruct iou aild assig~ls  same a. crror .  Tilt 
el idcnce a, to the c11:lractcr of the road n as conliictilig;. W e  fin11 i ~ o  
crror  i n  the  i~ i s t ru t* t io l~ .  If the  di tch -\\a5 not on n p u b 1 1 ~  roacl, but 011 

dc fc~l t l a l~ t i '  litlid, dt.fe11clnnts h a d  tlie r igh t  to  fill i t ,  and  a r e  riot liable 
t o  plaintiff fo r  claniages, if any, c:~used by filling the  ditcli. I)efeiltlant~, 
a s  the  uppcr  proprietors, lint1 tlic riglit to  awelerate  an(  e ren  increase 
tlic flow of n a t e r  fro111 their  land to t h e  land of plaintiff,  the lover  
p r o p r i e t o r  TT'~nc1leafer 2 .  Uyers,  106 X. C., 383. T h e r e  n as 110 ex i d e w e  
tha t  the  water  \ \ a s  diverted f r o m  i t s  n a t u r a l  course. .\Tor \ \ a s  there 
cridclicc tc l idi~ig to  show t h a t  tlie ditch liad heen construc~tetl allcl iliaill- 
tniilcd by ~ i i u t u a l  :igreement as  p a r t  of a g e n w a l  system c~f clraimge f o r  
both plni~i t i f f ' s  aiitl clefelidnuts' lauds. I f  tlic ditcli wrts 011 t l c  f ( ,~ idan ts '  
la~icl, ant1 not on a public road, defenclantt' act i n  filliiig t h e  ditch n a \  
not n ~ \ r o r i g f u l  a c t ;  if damage resulted to  plaintiff's l a d ,  defcnclants 
a r e  not liable. 

Otlier assig~iiiients of e r ror  h a l e  been duly considered; t h y  c a ~ l ~ l o t  
be sust:~i~iecl. T h e  jutlgrnent is affirmetl. T h e r e  is  

S o  error .  

(Filed 10 April, 1923.) 

Docds and Conrcynnc~s F b-Uemnnil of price according to contract for 
rrnrwal of right to cut tiinher necessary to declarc forfeitnrv thereof. 
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agreed that  in consideration of the amount as above set forth i t  shall 
have as much as five years longer in  which to cut and remove said 
timber by paying to the said J. X c R .  Grady of the first part the sum 
of one hundred and twenty dollars per year for each and every addi- 
tional year that  it may consume in cutting and removing the said 
timber, the said payment to be due each year and payable upon demand 
of the parties of the first par t  and upon failure to pay when demanded 
in any year of such additional time all right of the said party of the 
sccond part  shall ceasc, but no forfeiture shall be madc unless upon 
demand and refusal to pay." 

On 2 December, 1921, Gradx conr-eyed a part of said land, containing 
about 103 acres to his daughter, the plaintiff in this action. The  w i -  
tlciice tended to show that the extensiorl money for the year 1926 was 
paid to Gratly, the grantor, the plaiutiff acquiescing in such payment. 
Grady nrote  the defendant on 18 July,  1988, stating that  he n a s  due 
$90.00, and his daughter, the plaintiff, $30, as that  was the amount 
paid in 1926. Honever, it  n a s  admittcd that this was an error, because 
one-fifth of $120.00 would amount to only $24.00. On 4 August, 1927, 
l~laiutiffs made dellland upo11 one S u f c r  for one-fifth of the estension 
moi~ey. I t  does not appear in the elidenee who Nufer was, but i t  does 
a p l ~ ~ : "  that  a mail nanled Hoffler v a s  the agent of the defendant "71110 
attel~tlcd to these extensions for the company." S o  demand was ever 
made by anyone upon I-Ioffler until Grady wrote a letter demaildil~g 
$96.00. This anlount \ \as  promptly paid, and Grady testified that  he  
claimed no forfeiture. On the same day Hoffler offered to pay plaintiff 
$24.00, a ~ i d  she declined to accept, contending tha t  a forfeiture had 
resulted. TT'hereupon, the bun1 of $24.00 was paid to the clerk by the 
defendant for the use of plaintiff. 

At tlle co~~clus ion of plaintiff's evidence, there was judgment of non- 
suit, and the plaintiff appealed. 

I lcnry  E. Faison, D.  X .  Jol ly  and Dazuson & Jones for p la in t i f .  
Rouse d? Rouse and Gacin d Boney for defendant. 

PER C r ~ ~ a a r .  We see no evidence in the record tending to establish 
the claim of tlle plaintiff. I t  appears that the plaintiff and Grady were 
confused about the dirision of the extension money through no fault of 
defendant. While there is evidence of a demand, i t  does not appear that 
the demand was made upon the agent having the matter in charge for 
tlic defendant. Upon the entire record it appears to us that  the trial 
judge v a s  correct in his ruling. 

,Iffirmed. 



(E'ilctl 10 April, 1!)20.) 

1. Elerutors and Administrato~~s C c-.lclministmtor m;l) not rc'co\c>r 
from drccahcd's son nloncy c\l)cwdctl in Joint entcv*pri.c.. 
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cllilcl in  life, and thus to ellable llini to anticipate his inheritalicc to 
the extent of such ad~allccnlclit.  C. S., 1654, rule 2 ;  L u i ~ o f o r t l  c. 
1 7 a d r o u g h ,  189 N. C., 476, 127 S. E., 426;  S o b l e s  c. D a c r n p u r t ,  
183 S. C., 207, 111 S.  E., 150;  I I ' l i o m p o ~ t  L'. S ' ~ n i f l i ,  160 3. C., 236, 75 
S. E., 1010; Xylc O. C o n r a d ,  23 W. Va., p. 774. 

Affirmed. 

LAURA COWANS v. KOIITII  CBROI,INA B A P T I S T  HOSPITAI,S,  I \ (  

Hospitals B b--Charitable hospital is liablu for nrgligent i n j u r ~  t o  cm- 
ployees. 

A \ ~ ~ ~ ~ ~ - ~ ~  by defeilclailt from J l o o r c ,  J., at  February Torl~i ,  1929, of 
F o n s y ~ l r .  

Civil action by plaintiff, servant or einployee of defelltialit, to recover 
tla~~ingeu for ml alleged llegligeiit injury,  trictl in the Fo r sy t l~  Cou~ i ty  
Court oil the usual issucs of ncglige~ice, contributory ilegligelice :111(1 
clamages, wllicll resulted in a verdict a i d  judgment for  the plailitiff. 
011 appeal to the Supcrior Court, all exccptiolis a11cl nssigllnlents of 
error \ \ w e  o~errulecl  a d  tlic jutlgrnelit of the county court affirlnccl. 

E'rorl~ tlle jutlgmelit of the Supcrior Court, the tlefclicla~it appeals, 
ass ig~~i i lg  errors. 

STACY, C. J. Tlie cllic3.f quc~stioil 1)rescwtei! by the n l ~ i ~ c ~ ~ ~ l  is \ ; . l ~ c > t l ~ c ~  
:I. cllnritnblc hospital, operattd liot for  g a i ~ ~ ,  but for  b e l ~ e ~ o l c ~ ~ r  imrl~osm, 
( x ~ i  bc 11eltl liable in tlanl:~gc~s for  t l ~ c  ~iegligc'l~t illjury T O  a xtv\.:i~!t or 
c~~il \~loyct~.  l y e  tliilili SO. 3 I<. C. L., 37s ;  - l ~ ( ~ I / ~ c ~ ~ n ? j  C. ,\'/. LI(/,("S 1 1 0 s ~ ) .  
LSSO. (1913) (Mimi.), U j  1,. R. -1. (X .  S.), 54s; I ~ r i ~ c ( :  r ,  ( ' t i 1 / 1 ~ 1 1  

Jf. E. C ' h u x h  (1907), 10 L. R. ,I. (S. S.), 74, l i  z l ~ ~ ~ i .  C'as., 1>0  
(J f ich . ) ;  I l e ~ r e f t  ' 1 . .  \ i 7 ( ~ i ? ~ ~ ' t ~ ' ~  1 1 0 ~ p .  <li'[l LS,SO. (1906) ,  7 I.. R. -1. 
(S. 8.1, 496, 64 AtL, 190 (x. 11.) ; I l o i ' d ( ~ r n  i s .  h ' u i i z f i o ~ ~  . l r t i~! j  (1910), 
32 L. It. ,I. (S. S.) ,  62, 93 X. E., 626. 

Plai l~t iff  was a wr\-aiit or cniployec of tllc cIefell:la~lt, ::irtl not a 
bc~~cf ic iary  of its c.li:rrity. This  ( i is t i~!guiblm t l i ~  rme  fro111 ( ; I . C ( I ~ ~  c .  
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I:igy.v, 167  S. C'., 417,' 53 S. E., 55:3,  and  I l o k e  1 . .  C ; / c ~ ~ l i / .  167 S. ( '.. 
.-1<)4? h:I S. E., $ 0 7 ,  \ v l ~ ( ~ r ( >  it  I V : I ~  11~111 t h a t  2111 C ~ C Y . I I L O ~ ~ I I , ~ ~ ~  i i i s t i t u t i o ~ ~  
or  a cli:~rit:lblc l~o>l ) i tn l  was ]lot liable to n pat ient  f o r  tlie tort of i ts  
sw\-:ii~ts or ugc811t9, ~vlic.11 due carp Trns cs twised  i n  the  sclectioil o r  
r ~ ~ t v ~ i t i ~ ~ i  of saitl scr\-anlts o r  nge~lts,  and  110 du ty  m t s  111idcrt~dic11 rc- 
q l l i r i~ ig  th(> ('xercaiw of special a r t  or >kill. See, n l s , ~ ,  Jo lrmorz  1 , .  

IIospifa/,  196  C., 610. 
A ~ ~ r l l l ~ ~ t l .  

(Fil tcl  10 April, 1929.) 

2. Constitutional Law I +T~'ciler;il Coiistitution docs not, bind State as 
to procculurc undw Uuc 1'rocc.s~ Clause. 

Tlic E'oui~tc~cl~tl~ A \ ~ ~ ~ ~ ~ ~ ~ ( l n ~ ~ ~ ~ ~ t  to t l ~ i l  l;~,tlrr:ll (-'oiistitution tloes not i 'ontr~~l  
Il l( ,  1'11\\-c>r of t l w  S t ; ~ l c  to t l e t e r ~ n i ~ ~ c  tlic l~roc.css I)$ \~11icl1 ltyal riglit. 
I I I : ~ ~  l i c b  :issc>rtt~l (11. lc>q:11 oI~lic:~tin~is cwf11rcc~1 if tlic 1nc~t11otl of p ~ ~ ~ ! c ~ ~ ( l I l r c  
eiyc\\ ~ ~ o t i c i x  and n fair ol~l~ortrn~i ty to l)c Ileartl. 

.\ITF I T  117 p t i t i o i l i ~ r .  D. S. Murplwy,  f r o n ~  G ~ * n i l y .  .T., nt Cllarnbcr.. 
J : r c l m ~ i ~ ~  i l k ,  S. C., o11 1 3  Ja i iuary ,  1929. Mfir~net l .  

'I'11ii 1- :r 111otiol1 111atlc 1,- the  l)ctitioilcr, D. S. Alurplley, u1)011 n 
s l m i a l  aplwnraliw. ill :I proceeding f o r  the liquitlatioil of a n  i ~ l s o l ~  c ~ ~ t  
1~:111liiiig ( ~ o r p o r a t i o i ~ .  orS:anizrd niitl tloing l~usinrqs mlilrr the  1:1w of 
this  Statc .  T l i ~  prorccdilig n:lq bcgu11 oil 28 May, 1 9 ~ 9 ,  and  is  IIOTV 

prowcutcd i n  tl~c, S u l w n o r  Cvurt  of l h p l i n  C o u ~ l t y  by t i c  Corpora t io~l  
('omrniqsioi~ of t l ~ e  S ta te  nntlcr and pursuan t  to the  pro1 isions of chapter 
113. Publ ic  L a n s  1027. 
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The petitioner, D. S. Nurphey,  challenges the validity of an assess- 
ment made against him in said proceeding, by reason of his statutory 
liability as a stockliolcler of said illsolvent corporation. The  nssess~ilelit 
\\-as made by the Corporation Commission on 4 October, 1028, in ac- 
cordance with the prorisions of section 13, chapter 113, Public L a n s  
1927. The assessment, has been duly docketed in the office of the clerk 
of the Superior Court of Duplin County. The petitioner has failed to 
pay said assessment; tlie Corporation Commission has ~equestecl the 
clerk of the Superior Court to issue an esecution on said assessment, 
to be la-ied on the property of petitioner, for its collection. 

The petitioner contends that the statute under which the asscssnlent 
was made is unconstitutional and that, therefore, the assessment is void. 
H e  prays that  said assessment be declared void by the court, and that  
proceedings to enforce tlie same be enjoined. 

The court was of opinion that tho statute is constitutional i n  all 
respects, and that, upon the facts agreed at tlie hearing of the motion, 
the assessment is valid, and so adjudged. 

From an order, in accordance with said opinion, the petitioner, D. S. 
Nurphey,  appealed to the Supreme Court. 

I .  -1.I. Bai ley  a n d  Beasley  Le. S tevens  for the  Corporat ion Commission.  
S h a u ?  Le. Jones  for t h e  petit ioner,  D. S. i l fu rphey .  

cox so^, J. The sole question decided by the court below and now 
presented to this Court for decision, is whether section 13, chapter 113, 
Public Laws 1927, is constitutional; no other question was or is  pre- 
sented for decision. 

I t  is conceded that  the proceediug for the liquidation of the Farmers 
Bank & Trust  Company of Vallace, N. C., was duly begun by the 
Corporation Commission, and has been duly prosecuted in  accortlance 
with the provisioiis of chapter 113, Public Lams 1927; that  said Bank 
& Trust  Company is insolwnt, unless there shall be included among 
its assets, the claim of said company against its officers and directors 
for damages resulting from their wrongful acts as such officers and 
directors; and that the petitioner, D. S. Nurphey,  is a stockholder of 
said company. 

I t  is further conceded thnt the assessnient by the Corporation Coin- 
mission against the petitioner, D. S, Murphey, by reason of his statutory 
liability as a stockholder, was made in strict conformity with tlie pro- 
visions of section 13, chapter 113, Public Laws 1927. The said assess- 
ment is, therefore, valid unless said chapter 113, Public Laws 1927, 
and particularly section 13 of said chapter, is voitl, for that the same is 
unconstitutional, as contended by the petitioner. 



l 'rior to t1111 ( ~ i ~ : i r t t ~ i c ~ t ~ t  of c l i a l~ te r  113, l'ul~lic I,a\vs 1927, it  \vas 11(,1!l 
by this< Court  tliat ul~t l ( , r  tllc stntutcs tlic~n ill force, l s r e s c r i b i i ~ ~  t l l ~  
p ~ w w i i ~ l . v  fo r  tlt(1 e l l f o r c ~ w ( ~ ~ ~ t  of t l ~ e  s tatutory 1i:lLility of ~tocl i l~ol t l t ' rs  
of :I l~:r i ;ki l~g c w r l ~ o r a t i o ~ ~ ,  as i i ~ t l i ~  itIu:lls, upoii tlie insolveiicy of said 
c .orp~)~, :~t iol i .  : I S W S ; I I ~ ( ~ ~ I ~ S  cu111(1 110t 1,c lltaele ag:iiiist wit1 storklioltlcrs, 
111ttil tlic, (Ic'fi('it'i~('~- l~etn.c~c~ii the. :1111olliit of t11c: liahiliticxs of t l ~ c  i l i s o l ~ e i ~ t  
c ~ ~ r i ~ ~ r ; i t i o i l .  : r l l t l  t11 :~  : ! I I I ~ U I I ~  of i ts  a.mxts, ill tlic 11:111tls of i ts  rceci\.clr. 
: i \ ~ a i l : i I ~ l ~  f o r  t11r 11:1yi11(>1lt of (Ii~itl(wt1s oil t11(~ (al:ii~iis of dq~o .< i to rs  a1111 
o r l ~ c ~  cm,tli:c,rs, 11:ltl first I ~ W I I  tlc'tcrnli~lctl. C'o1.p. Corr~. P .  lltrnl,., 1!)3 
S. ('., 11:;. 1;iG S. H., 3 6 2 ;  C ' O I . ~ ) .  ( ' o > > I .  1%. I:u)I/,., 192  A .  ( I . ,  366, 133 
S.  b;., -I>. I t  \\-:IS :11so 11(~lti t h a t  the  cl :~im of tlic c.orl~or:itio~i aga i~ is t  
i ts ofiic.c)w :tl~tl tlirccstors for tl:~lliagcs, rcsultilrg fro111 tliil \ \ .ro~lgfill  :icdts 
of .s:~itl o t f i c ~ w  :it111 rlircciors, w:ls :III asset of t h e  c m - p o r ~ t i o n  ntitl th;lt 
11po11 t l ~ t h  i ~ ~ . ~ o l v ( > ~ ~ c y  of t11cl ( ~ o r l ~ o r a t i m ,  :ii1(1 tlic, a l > p o i ~ ~ . l ~ ~ ( ~ i ~ t  of :I rc8- 
wi <( ,I , ,  511(,11 (~iai111 1):1ss(d to  i11i11 orc1i11:irily ~ i i u s t  h rortd(,11 1)y saitl 
w t x > i \ ( > i , .  ~ I o I I ~ J / ~ ~ ~ Y , s  1 , .  D U W S O I ~ ,  190 LT. C., .4A, 130 S. I<:., 19;). '1'111~ 
1 i ~ c ~ e ~ ~ ~ t l ~ l ~ x ~  lii t(1vr t 1 1 ~  s t : ~ t ~ t ? s  ill f ~ r ( ~ t >  l ~ r i u r  to t11t~ e11:1rtt11(,11t of ( + h : ~ ] ~ t c ~ r  
. i ' l .  I'nl~lir. l,:r\vs 1927 ,  fo r  tlii, c,irforcac'r~lcllt of t h ~ ,  s t : ~ t u t o y  i i t t l i~i thinl  
l i a l ~ i i : . y  of stot~lcliol~ler;: of a n  ilwolrent ballkills coryoratioii, oftcli 
1xovcd ~ ~ c ' f l ' t ~ t i v ( , ,  cspwi:rll- \vl~cii long :~ntl :.xpc~lsi\-c lit  g:itioii h e c a ~ l ~ o  
I I ~ Y ~ ~ > ~ S ; I I . ~  to r i ~ f o r e ~ >  v l :~ i i~ l s  : i g : ~ i ~ ~ s t  offirc~rs : I I I ( ~  ( l i r c ~ t o r s  f(or ( I : ~ I I I : I ~ ( , S ,  
1~o.su1ti11g it1 or (~11tri1111tii1g to tlle i ~ ~ s o l v t ~ n i y  of t l i ~  ~ ~ ~ ~ ~ p o r : i t i o n .  I),,- 
l w s i t o ~ . ~  :I t~ t l  otlic r i . ~ ~ d i i o l . s  of : I ~ I  i ~ l s o l \ . o ~ ~ t  I):i~tl;ing c~r~r l~o~- : r t io l~ ,  f o r  
\vl~osc ,w~c~urity tlith statl~tc, i ~ i l ~ ~ o s i l ~ ~  ii1~livi~ii1:ll l i ab i l i i r  11poll stork- 
I to l t l t~ .  1v:is ~ t ~ : ~ ( ~ t ( d ,  ofrt'11 lost tlit, b ~ t ~ ~ f i t  of tll(> s t : ~ t l i t ~ .  l ) t ( x ~ i s ~  of 
dvla?. i l l  111:11ii11g :~ssc~ .~s l~ tc~ i~ ts .  n11t1 :11so hor:illsc~ of difficulties o ~ ~ c * o ~ ~ ~ ~ t c r c ~ t l  
117 r c ~ i ~ c ~ i \ . ~ ~ r s ~  n l ~ ~ x ~ i i l t c c l  1,- tlic' court<, it1 c~rfo~sc*iilg t l ~ e i i ~ .  

'1'0 i~,1111>eiy t11 , '  ( l : ' f (~ ' ts  ill tllc, 11ro(~~111r (~  111111c'r t l ~ e  fo r~ i lv r  statlltt s. 

wctiotl I::, c.lial)tt>r 11:I, I'nblic- L:rn-s I!)-':, \vas c~lactcltl. T h i s  sc.ctio~~ 
is t l ~ c  o t l i  l~ rc~r i s ie~ t l  of snit1 c.l~nl~tc,r, tlirccdtly :~tYecting i:tockholtlcrs of 
ii~aolvolit 1):1itlii11~ :.wr1~or:itio11s, ;IS i~~(li\ . idu:ll .&. I t is :IS f c l lo~vs :  

' 'A\ftc I. 1 1 1 ~  c ,xpir :~t iu~i  of th i r ty  cl21ys f r o ~ n  tlii, clatta of tllc, f i l i ~ ~ g  of tllc, 
11o:ic.c of t l ~ ~  takiilg 1)oscssion of : I I I ~  bank, i t 1  thc, off i , i~ of tlie calerk 
of ill(, S l 1 l ~ ' r i o r  C'ourt, the (?or l~or :~ t io~l  C o ~ r i r u i s s i o ~ ~  liiay 1 ( , ~ y  :11i :IR.;I>SS- 

I I I I , I I ~  tq11:11 t u  tlic stork liability of c:~rli stoc~klioltlcr ill the, hank, all11 
sli:~ll file :I c20pj  of sac4 1 ~ 7  i l l  tllc oficc of tllc c l c ~ k  of the  Supc~r ior  
( 'ourt,  n.llic.11 sliall he recorded :111tl i~ idesc t l  as  judgnlcnts, and  sllnll 11:1\.ts 
tl~c.  fort^ ai~el c8f'ioc.t of a juclgl~ic'~lt of the  Suptlrior ('ourts of this  State,;  
ant1 tlw sn111(> sli:rll 11ccwi11~ due  niitl p a y a b l ~  i t ~ l ~ i ~ ~ d i a t ~ l y ,  ;111(1 if  tot 11:litl 
osccutioil Itlay a t  the  i l~stat lc~e of tlie Corlmration (?oi11111issioli issue 
:rg;~ii~st tlic stoc~lillol(lr~r t l t~l inquc~lt ,  mid ac t io i~s  011 said assessi~iciit m a y  
btr iilstitutctl against a n y  11011resitlti1t stockliolders ill t l ~ r  same 1i1:111ilt~ 

:IS otlicr nct io~ls  ng:~inst nonresidents of the  State. ,lily stockllolder m a y  
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appeal to the Superior Court from the levy of :~swssmcnt; the i ssw 
raised by the appeal may be deterniil~ctl as other a c t i o ~ ~ s  in tlie Superior 
Court. ,it any tirne before the deteriniliatioil of said appeal such stock- 
holder may petition the resitlent or presitling judge to relieve his prop- 
erty of tlie lien, pe~iding the determination of tlie question raised by said 
appeal;  and such relief may be granted in  the discretion of the judge 
hearing the pctitioil and up011 such terms as  he may fis. The rights 
of l e ~ y  and assessment herein given shall not affect the right of the 
Corporation Cornmissioil to enforce the liability of legal or equitable 
owners of stock not named in the certificate and the liability of trans- 
fcrers of stock as pro\ itlctl ~ I I  vct ion two liuntlretl and 11il1eter.11 ((1). 
-111 sunis collected.untler the levy shall become i inmc~l i a t~ ly  arnilahle as 
general assets of the bank for distributioii as othcr assets; I'ro~.itled. 
hozcece~., that  whe~ievcr the expenses of liquiclntion have been paid nild 
all of the liabilities to depositors arid other creditors shall have been 
discharged, the money then remaining in the hantls of the C'orpor a t '  1011 

Coinmission shall be applied pro ratx to the repayinent of the ainounts 
r~aid  ill by tlic sto~kliol~lers." 

The contention that the foregoing statute is in violatioil of provisions 
of the Coi~stitutioii of the United States and also of the Co~istitution 
of this State, in that stockliolders of insolvent banking corporatiol~s, 
under the procedure prescribed tliereiri, may be d e p r i ~  ed of their prop- 
erty, without due process of law, or contrary to the law of tlie land, 
cannot be sustained. 

Stockliolders of banking corporations. organized and doing busiuess 
uiider the l a m  of this State, arc liable, as indiriduals, for the contracts, 
debts and ei~gagements of the corporation, by statute, within the limita- 
tion 1wescribed thereill. 3 C ' .  S., 'LlD(a). Such stoc~klioldtrq subscribc~ 
for or purchase stock in such corporations with notice of their statutory 
liability, as indiritluals. When a banking corporation is adjudged in- 
solmnt, because its assets, available for the payment of its linbilitic~s, are 
not sufficient for the payment of the same, each stockholtlcr has notice 
that he is liable to an assrssment on account of his intlivitlual, sttrti~tory 
liability. H e  is interested then only in the amount or : t i l ~ o u ~ ~ t s  for 
which he may be assessed on account of such liability. r l ~ t l e r  the pro- 
cedure prescribed by the statute, lle has notice that tllc corporatiol~ has 
been adjudged insolvent; he also has notice of the amoulit of the assess- 
merit made against him. H e  may appeal frorii the assessment to the 
Superior Court of the county in which the proceeding for the liquida- 
tion of the corporation is  pending; on his appeal, all issues raised by 
him, whether of law or of fact, involving his liability oil tlic, assessment, 
will be determined, in accordance with the procedure for the trial of 
actions brought and prosecuted in the Superior Court. The stockholder 
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is thus awured that  lie cannot be ciepri~cd of his property nithout due 
proccbs of l ay ,  or contrary to the law of the land. H e  is giren an 
o p p o r t u ~ ~ i t y  to I)(. 1icar.d before his property can he sold u icler execution 
for tlic p u p ~ c n t  of his assessment. Dauidson 1.. L \ r ~ ~ ~  Orlt'ails, 9 6  U. S., 
97, 24 L. Ed., 616. 

I t  cnmiot be licld that undcr the proc.cd~ire prtw!riheti IDS the statute, 
an a~sessilieilt can be rnacle agail~st  a stockholder of an insolvent banking 
corporatio~i ~ i i t l iout  no tic^^ to lii111, or nitliout ail opportunity to be 
heard as to the ~ a l i d i t y  of the asiessnlciit. Prorision is, matle in tlie 
statute for notice to a11 persolis that  the Corporation Com~ni,sioli, as 
an  :1genc9 of the State, has tnkcli posscssioii of the corporatio~i aiid of 
its business; this notice must be filed in the office of the clerk of tlie 
Superior Court of the colmty ill nhicli the principal off ce of the cor- 
poration is located. Stockholders as ~ w l l  as others are affected hy this 
notice. No nssessrileiit call be made by tlie Corporatio i Commission 
u~ l t i l  the expiration of thir ty days from the date of the filing of this 
notice. I n  tlic nlea~itinle the corporation has ceased to dc business, and 
the ( 'orpornt io~~ Coniniission has had exclusive possessicn and control 
of it- affairs; officers, directors and stockholders have bem deprived of 
possession and control of the corporation. Xotice of tlie insol~eiicy of 
the corporation is sufficient notice to each stockholder of his liability to 
an assessinent for the benefit of depositors and other creditors of the 
insolrent corporation. B e r n h e i m e r  v. Converse ,  206 L .  S., 516, 51 
L. Ed., 1163. T o  hold otherwise would seem to be "sticking; in the bark"; 
it would be to ignore the facts apparent to all. 

r 7 l l l e  statute further provides that  a copy of assessment: made against 
stockholtlers, 011 account of their individual liability, imposed by statute 
for the benefit of depositors and other creditors, shall be filed in the 
office of the clerk of tlie Superior Court. Each stockholder is thus 
notified of tlie amourit due by him on his assessnient. I f  a stockholder, 
or any person assesscd as a stockl~older, has a defense to the assessment, 
he may appeal to the Superior Cour t ;  there he will be lward, as to any 
matters of law or fact, upon which lie relies for his  clefense. Thus  
ample notice of his liability to assessment, and full opportunity to be 
heard as to its amount is provided by the statute for each stockholder 
or person assessed as a stockholder, by the Corporatioi~ Con~mission. 
Tlie fact that tlie opportunity to be heard is given by an appeal to tlie 
Superior Court, after tlie assessinent has he17li niatlr, dors not deprive 
hiin of due process of la>+. C'ofln Bros .  d C'o. c. B e n n e t t ,  277 C .  S.,  29, 
48 Sup. Ct. Rep., -122. I n  liis opinion in the cited case, decided 30 
April, 1928, speaking of s pro~ i s iou  in the Baiikirlg -1-t of Georgia, 
similar to the statute now under colisideration, J l r .  Jus t i ce  I Io lmes  
says : 



"A reasonable opportunity to be heard and to present the defense 
is given, and if a defense is presented, the execution is the result of a 
tr ial  in court . . . . The fact that the execution is issued in tlie 
first iiiztance by an agent of the State, but not from a court, followed 
as it is hy personal notice and a right to take the case into court, is a 
faiiiiliar incthod in Georgia, and is open to 110 objection. I f  a debtor 
does not tlcmand a trial, the execution does not need the sanction of a 
judgnicnt ; tlie plaintiffs in error by becoming stockholders lind assumed 
tlie liability 011 which thcy are to be held." 

Doubtless, in the administration of this statute. the Corl~oratioil Coui- 
mission will, as a matter of practice, in addition to the constructire 
notiee to stockholders, as provided by statute, which  re hold is sufficient 
to uphold the statute, g i r e  actual, personal notice to each stockholtler, 
b r  mail or otherwise. before the assessment is made. and also before 
execution is issued to enforce the assessment. Execution can be issued 
only when the stockholder has failed to pay the assessment, upon de- 
mand b.\- the Corporation Commission, and is, therefore, delinquent. 

The  assessment, although duly docketed and indexed as required by 
the statute, in order to make the assessment a lien on the property of 
the stockholder, is not a judgment in the sense that  i t  is conclus i~e;  
it can be enforced by execution only where there is no appeal from the 
assessment. ,111 appeal stays execution to enforce the assessment; pro- 
rision is made by the statute by which the stockholder may h a r e  his 
property reliel-ed of the lien of the assessment, pending the hearing of 
his a p p d  Opportunity is giren to the stockholder, even after execution 
has been issued on the assessment, and is in the hands of the sheriff, 
by appeal to the Superior Court, to interpose a defense, if any he has, 
to the assessment or to his liability therefor. The  property of the 3tock- 
holder, upon which the execution has been levied, cannot be sold n ithout 
perqonal notice to the stockholtler, at Icast ten days before the sale. 
C. S., 689. 

I t  has been held by the Supreme Court of the United States that  the 
essential ele~nents of due process of law are notice and opportunity to 
defend, and that  i n  determining whether such rights are denied, that  
Court will be gorerned by the substance of things, and not by the mere 
form, Simon v. Craft ,  182 U .  S., 427, 21 Sup.  Ct. Rep., 836, 45 L. Ed., 
1163, that  the Fourteenth Amendment safeguards fundamental rights 
and not the mere form which a state may see proper to designate for 
the enforcement and protection of such rights. Cincinnati Street R. Co. 
v. Snell, 193 U .  S., 30, 24 Sup. Ct. Rep., 319, 48 L. Ed., 604, and that  
the Fourteenth Amendment in no way controls a state in determining 
the process by which legal rights and obligations may be asserted or 
enforced, provided the method of procedure adopted for that  purpose 
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gives reaso~iablc liotlcc a i d  fa i r  opportunity to be lieard before the 
i\sue\ are t1t.c-itled, I o ~ i n  C' .  R. C'o. P .  I o ~ u a ,  I G O  I-. S., :IS!), I G  Sup.  ( ' t .  
Rclp., 344, 40 L. Ed., 467. 

I t  11:is also hccu he111 tha t  the \ \or& "due process of lax"  as ustd 
ill the Cor~stitutioli of the Unitcd States do iiot necesslrily imply a 
regular l ) r o ~ c ( ~ n r g  iii ; ~ ~ o u r t  of ~ u t l w ,  or ~ f t e r  the 111 nliier of huch 
courts. U u u i d s o n  u. Xezc O j l ~ a n s ,  06  U. S., 97, 24 L. Ed., 616 ;  due 
proc2ess 1s not ~icccwxrily :I judicial process, Ree t z  r .  , i l icl l~c/u~c 188 
1'. S., 30>, 23 Sup.  Ct. Rcp., 390, 47 I,. Ed., 563. Public officers and 
boards ill clc~tcrriii~~iiig the c>siste~icc of facts :md tile i~ppli('ati011 to 
tlicw~ of rulvs of la\\, pclrfori~~ ; ~ t l m i ~ ~ i s t r a t i r e ,  riot judicial, tlutirs, and 
their prorec t l i~~gs  :Ire clue process of law, Detl e.1: 1Ic~t)l J l ~ a t ~ ~ u , y  c. 
ILODWXYIL I,aluL di 1 /lip.  L'o., IS  How., 272, 15 I.. Ed., 372. 

I t  has been lieltl 114' this Court that  although a statutcl l ) r o ~ i t l i ~ i g  for  
tl:c c w i ~ c l c ~ u l ~ a t i o ~ ~  of lx~rcl for  street purposcls contains 110 espress re- 
q u i w i ~ l e i ~ t  for  uotic,c> to the la r~dowi~cr  \\hose land is to be take11 for 
t11:it 1)urpow, 2ur11 req~lircnlent 11 ill be iniplied fro111 ot ~ ( ' r  l ) rov i~ io~ i s  
of the, statute,, :111cl that  the statute, tlicrcforc, ciocs not \iol:itc. rollstiru- 

thc t:lkii~g of 1)roperty contrary to the law of the 1:111(1. ,\'. r .  .Junes, 
139 S. ('., 613, 36 S.  E., 240, d I>. R. -1. (S. S . ) ,  315. 111 tlic illstant 
(.a+, the htatulcl r ~ q u i r c s  uoticc to the stockholders, by the filing of the 
~ ~ o t i v c ~ s  ill rllc clerk's ofice that  the Corporation Coniniis:~ioii llas taken 
posscssio~~ of the corporatioil, ant1 has made the assess11 elits; no pro- 
ccetlirrg for tlie e ~ ~ f o r c e m c ~ l ~ t  of all a~wssrnelit is au thor i~e t l  until the, - 
stoc+kl~oltl(~r 11as hccon~e dcliuqucut, i .  c., has failed o r  rei'used, ivithout 
: ~ p p ; i l ,  to p l y  tlit~ assessl~iei~t, u p l r  cIc:l~iand. Alctual ,  pc~rsoi~al  i~otice 
to tl ic ,  stoc~kl~oltler is rcquircd before c~secutioli vau be issued. U ~ J U H  . . 
rt,csc31vlllg sucah iioiicc', tlir stoc~liholtlcr 111ay a t  o~ic~e  aplwal f r o n ~  tllc 
: I P , & ( . > S I ~ I O I I ~  t o  t l ~ ~ '  Superior (1ourt wl~erc. full opportui~ity is gi\.eli hi111 
to ui:~lte his tlcfei~se to thr: assessment. 

Otl iw grountls u p o ~ l  wl~ic~li it is cwlrtendetl that  thc~  statute is u ~ i -  
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benefit of stockholders. 311 assessnients made by t h e  Corporat ion Corn- 
~ r ~ i s s i o n  a r e  subjec*t to review by tlie Superior  Court ,  upon appeal  by the  
stockholtlcr, o r  person assessed, both x i t h  respect t o  matters  of law mid 
of fact.  T h e  pldosopliy of the  s ta tu te  is illat depositors and other  
rrcdi tors  of a b a ~ ~ l i i l ~ g  c o r p o r a t i o ~ ~ ,  v;ho liave bce11 inducctl to nlnkc 
ciel)oaits, :uci to enter illto c o ~ ~ t r n c t s  wit11 the  corporation, by assurance 
tha t  t h e  ~ t ~ ~ l i h ~ l t l t ~ r s  a r e  by s tatute  individually liable f o r  tlie con- 
tracts,  debts a i d  e n g a g c n ~ e i ~ t s  of tlie corporation, shall be protected upon  
tlic i ~ ~ s o l r e r i c y  of t l ~ c  corporation, :~nt l  shall not be unduly delayed i n  the  
enforcenient of their  clainis against the  corporation by litigation. 

A\s  to ~ v l ~ c t h c ~  the claim of a b a n l i i ~ ~ g  corporation against its officers 
:111(1 clir.cc.tors fo r  tlnn~nges cnuscd by their  wrongful  arts,  slioultl be 
c.o~~siderctl  in  tlcternlini~lg whether or not t h e  corporation is  i~ i so l ren t ,  
~ I I J  storlilioltlers are, f o r  t h a t  reason, liable to assessiilent, is not pre- 
seritcd by this  record. T h i s  claim is  all asset of tlie corporat ioi~,  which 
upon its i n s o l r c ~ ~ ~ c y  passes to and  vests i n  tlic Corporat ion Commission, 
a s  its s ta tutory rccciver. I t  i s  usually inrblved i n  lit igation, and is not 
or t l i~iar i ly  avu ihb lc  f o r  the p y r l ~ e ~ i t  of dopositor. :11d 0 t h  creditors, 
uu t i l  nftcr lolig antl c s p c i ~ s i w  litigation. T h i s  n ~ u s t  be c~onsidered i n  
tlctcrmiiii~ig i ts  value, as  a n  asset, and  therefore wlietlier or not, notwitli- 
s tanding the cl:iiui, the  corporation is  insolrent a t  the t ime asst,, ) w n e n t s  
:lrc to i)c I ~ I ; I c ~ ( ~ ,  or v a s  insolrelit a t  tlic t ime they were nintlc against 
stockholders. Tlie fi~itling of the Corporati011 Conirnission tha t  a bank- 
ing corporation is insolre~i t ,  and  tha t  tliereforc i ts  stockl~oltlers a r c  
liabl(1 to a s s c w ~ i c ~ ~ t ,  is p rcsun~cd  to bc correct. 111 a n y  c ~ c w t ,  stock- 
l~ultlers ~vlio liar(. paid tlicir assessments, a f ie r  the cspeuses of t h e  
l i q u i t l a t i o ~ ~  11aw l w n  paid, and :111 of the liabilities to depositors autl 
o t l ~ c ~  rw(1itors ha\-c ~ I I  t l iscl~arged, a r e  entitlctl to tlic n m i e y  rc- . . 
nla111111g ill the 1i:iiids of the Corporati011 ( _ ' o n ~ i ~ ~ i s s i o i ~ .  to 1)c 1):rid to  
them pro r:ita. 

W e  concur wit11 tlic leariled judge who presided a t  the l ~ c a r i ~ i g  i n  the  
Superior  Court  that  the  s ta tu te  does not ~ i o h t e  provisions of the  C ~ I I -  
stitutiou of the  U ~ ~ i t t d  Statcs, or of tlic Col~s t i tu t ion  of this State ,  wit11 
respect to clue process of l a w ;  t h a t  the  s tatute  is coiistitutional i n  all  
rcspccts, a ~ ~ d  that ,  up011 the  filcts agreed a t  the hearing, the assessi~lcwt 
is ra l id .  Tlie order  is 

-1ffirmed. 

STACY, C. J., concurs i n  r ~ s u l t  only. 

EROGDES, J., concurring i n  result. I h a r e  grave doubt a s  to tlic con- 
s t i tut ional i ty  of the  s tatute  because i t  does not provide f o r  notice to the 
stockholtler before judgment antl execution. Execut ion callnot isuue 



1. Principal a n d  Surety B +Separate cause of action exists o n  each bond 
of sheriff givcn fo r  successive terms. 

2. Principal am1 Surety R c-Liability of surety o n  sheriff's bond un-  
affected by s ta tutes  c l~anging  szzlary. 

The liability of :I surety oil a sheriff's h'ond, given untlcr the provisions 
of C'. S.. 3!):;0, is 110t :~ffcctctl by the fact that  t l ~ e  sheriff, pending the 
life of tlie I)ond, h:is been put ul>on a salary instead of a fee basis, o r  the 
:nnon~it of his salary has been cllangccl under the authority of a statute. 

3. Principal and Surety 13 c-LLzbility of surety o n  sheriff's bond \\hen 
110 is a p p o i n t d  by county commissioners. 

TJ7here under the provisions of C. S., 3932, the board of county com- 
~uissioners has declared the office of sheriff of that  countv vacant for  his 
failure to zire the bonds required by C. S., 3930, and h ~ s  appointed an- 
other who lilrcwiw f'ailed to <ire the bonds, and has again appointed the 
former sheriff, w h o  gires the necessary bonds and t h m  qualifies, his 
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term is by virtue of his appointment by the board of couilty comriiis- 
sioncrs, and the liability of the sureties on his official bonds commencc.~ 
from the t ime of his al)pointment. 

4. Pleadings D c-Delnurrer for misjoinder of parties and causes in action 
against sheriff and his sureties on bonds for successive terms. 

\\-liere a sheriff has been clectctl for sncc~ssirc ternla of &ice, and a1)- 
l~oilitrd for a third term by the coulity conmissioners aftrr tlie oflice for 
his third term had been declared meant, an action against him and the 
sureties oil his bolids given under the pro\-isions of C. S., 9930, for de- 
falcatiou duriiig the succt'ssive terms is a misjoinder of lnrtics and 
causes of action, a~ id  a demurrer thereto is good. 

APPEIL by plaintiff from Harr i s ,  J., at  J anua ry  Term, 1929, of 
I'ESDER. ,Iffirnietl. 

Facts alleged in c-oii~plai l~t:  (1 )  -2. W. King was duly elected sheriff 
of Pender County, a t  the general election of 1922, for a term of two 
years, a i~ t l  filed all "execution" bond, as required by law, in the sum of 
$5,000. H e  also filed a bond with thc Xational Surety Company of 
S e n -  Tork,  defendant, as surety, in the sum of $35,000, as required by 
law, for the collection and accounting for all courlty and other local 
taxes, and entered upon the discharge of his duties on the first AIonday 
in  January,  1923. ( 2 )  H e  was redectcd a t  the general election in 1924, 
for a term of two years aiid filed an  "execution" bond, as required by 
law, in the sum of $5,000, and also filed a bond with the Kational 
Surety Company, defendant, as  surety, in the sum of $35,000, as re- 
quired by law, for the collection and accouilting for all county and other 
local taxes, and entered upon the discharge of his duties, on the first 
Mollday in December, 1924. (3 )  H e  Tvas reelected a t  the general elec- 
tion in  1926, and held over until 3 January,  1927, when the board of 
county comnlissioners of Pender County declared the sheriff's office 
vacant and appointed another sheriff, on account of the said Icing 
having failed to account for and settle the taxes for the year 1925, and 
file bond as  required by law. On 4 April, 1927, the said board of 
county comn~issioners of Peilder County declared the office vacant on 
account of the appointee of the board having failed to file bond as re- 
quired by law xiid appointed defen(lant, King, sheriff, who filed an  
"execution" bond in  the sum of $5,000, as required by law, with the 
Xational Surety Company of New York, as surety; also a bonil for 
the faithful collectioi~ and accounting for all county and other local 
taxes, as required by law, in the sum of $30,000, with J. T. Bland, Sr., 
J. E. Henry,  N. H. Lockhart, James  A. Dew, J. 31. Marshall, R. E. 
Moore, C. D. McGowan, and R. L. Batts. All of the bonds are rccorded 
in the office of the register of deeds of Pender County. That  one of 
the duties of the office of the sheriff of Pender County is to collect 



tlic, raws,  :r~id t 1 1 ~  said tlefentlant has been the only t a s  collector for  
1't~11<1(~r C'ou~lty billre ~ I C  n.ns first i~~ductec l  into offie2 on tlic first 
M o ~ ~ t l a y  iir Jurn~;lry,  I!)?:<, :~iltl conti~iued to collect taxes from 3 
, J ;~ l~unry ,  1927, to 4 -\pril, 1937, :riicl thcreaftcr. 

1'11(, fo l loni i~g  t:rsc.;, cxtc., collected 11y d c f c ~ ~ t l a ~ r t  Iiilll,, blicriff, h a w  
I I O ~  l)oo~i a c ~ ~ c ~ u i ~ t e t l  for 1)y him : 

(::rr,v~l)~~rg Mfg. Co., 1926 t;rscs, collcctcd 1-30-37 $5,676.57 
1'. S .  ( ' a r r ,  1936 taxes 1.i6.10 
I ) .  1). S I I ; I ~ ~ I ~ ~ ~ I I ,  J r . ,  1926 taxes, collecttd 6-29-27 184.74 
S11c.rifi"~ fcc~s 375.65 

$1'7.00 fro~ir  I L I I I ~ I I I  Tilt(,, col.. 011 1923 tascs in Uuiorr Township, 
p;11(1 3 1 l)cw1111)or, 1923. 

$24.73 froni C'. 1:. ISordenus for  l!)d2tases, ill Canetucli Township, 
p i d  1 9  L \ l~ r i l ,  1924. 

$93.00 f r o n ~  (i. 1Cori1cg;ly f o ~  102'3 tams,  in Burgaw 'l'onilsliip, paid 
14 Ortobcr, 1924. 

That  tlic, pl:riutiff has made tle~rlantf on defendant, Ll TIr. Iiing, for  
~ t l ( ~ ~ r ~ t ~ i r t  of h:l1(1 :~~iiounts,  and he  has failed and refured to scttle same. 
l'1l:rt ,T. '1'. Il.la~rtl, Sr., is dead and Lorc~ia  I3. H u m r h r e y  has been 
t l u l ~  :rl~l]oilltctl :~dl~~ir i i s t ra t r ix  of his estate. 

' 1 ' 1 1 ~  follouiilg tlclnl~rrcr wnq filed 115. tl(~fcw1ants: "1. ' ~ l i c v  is a mis- 
joirrclc~r of c:~uscs of a c t i o ~ ~ ,  arld also a ~ii is joi~rdcr of paltics tlefe~idant, 
for that  the roliiplaint allegcs that  thc  def(wdant, .I. IFT. King, n as 
sl~c,i.iff of I '(!~rdfr Coliiity for  tllrce sc,l)aratc> tcrnis of two years each, 
t l ~ t  the S a t i o ~ i a l  Surc'ty Cornparry was oil his 1)or1c1 as t 1s collector for  
t n o  t c ~ m s ,  and t11~  otlicr tlefe~itlaiits ~ c r e  si~reties on his tax bolid for  
tho t(w11 b(lgilini11g 4 ,\l)ril, 1927, : ~ n d  cntli~lg the first N o ~ i d a y  i n  
I ) ( Y Y ~ I I I ~ ) ( ~ ~ ,  19%. :l~r[l that  the i~l t l i \  itlual tlcfcnclants, sure1 ics on said last 
I I I (  ~~t io i rcd  11o11t1, :rrc not in  :illy way l ia l~ le  for, or intwested in, any 
al l(gc~1 shortage for  ally tiiiic prior to  the date of tlic, bond, and for  
that  t l ~ c  Na t io~ la l  Surclty Compaily iq not iiltcrcstcd or su :~l~lc  for any 
all(gctl s11ort:t~r~ or f:iilure to :iccon~lt 011 thc part  of tlic slreriff for  
fulrtls that camc illto his hnrrds during his last term of office. ( 2 )  F o r  
t1r:rt tllc,rcs is a ~nisjoindc>r of causes of action, for  that  rausrs of action 
arc allcgctl g r o v i ~ i g  out of the first term of office and of the second term 
of office, ant1 tlic third term of office of Sli(1riff King, wliercas, the law 
requires scttlcnicnt to be made with the sl~eriff every year, and that  
c e r t a i ~ ~ l p  the alleged sliortages during each term of office would be 
neccsbarily a separate cause of act io~i .  ( 3 )  There is  a defect as to 
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part ies  defrntlant,  i n  tha t  the  Kat iona l  S u r e t y  Company is not i ~ i t ( ~ r -  
ested i n  the  causes of action against the  individual  defenclants otllcr 
than  Al. TT'. King,  : ~ n d  said individual  dcfe~l t lauts  a r e  not i n  a n y  n.xy 
intcrclsted in  thr' causes of action alleged against t h e  S a t i o n a l  Sl~rc.ry 
Company mltl ,I. W. King .  

T h e  court below sustained the  d c n ~ u r r c r .  Tlle plaintiff nssignrtl crror  
n l ~ d  :ipl)caletl to tlic Suprcnic  Court .  

C .  E. J l t C u l l r n  for p l a i n t i f l .  
Isnac C.  i17right and  Darid IT. B l a n d  for d c f e n d a l z f s .  

C'r,inr<w>, J .  C. S., 3!):10, is as  fo1lon.s : ' S h c r i f  t o  ( ' 1  cc u f l >  f 1 l v l  e 
hontls .  'The sheriff shall esccute thrcc several bonds, payable to t h r  
S t a t e  of N o r t h  Carolina, as follows: One c o ~ d i t i o n e d  for  tlic c o l l c c t i o ~ ~  
nntl W t l c m c n t  of S t a t e  t a w s  according to law, a sum not t~sccc~l ing  thc  
:mount  of the taxes : ~ s s e s w l  upon the county for  S t a t e  p u r p o - ~ q  i n  the 
prmious  year. O u c  co~lJi t ionet l  f o r  the collectiou and set t lcn~cnt  of 
county and other local t a w *  according to lam, a sum not c w c c ~ ~ l i ~ l g  11112 

anloullt of ~ u c h  county a11d other local t a m s  f o r  the  previous yonr. Tllc 
th i rd  hontl, f o r  the  due  csecution and  re turn  of process, p:lylncnt of 
fccs  nlltl moneys collectecl and t h e  fa i th fu l  esecution of liis office as  
s l~cr i f l ,  shall lw not m o w  than  five thouqm~d dollars, in the  cliscretio~l 
of the  hoard of couilty co~nmissioners, and  shall bc contlitioned as  
follows : 

"The condition of thc a l ~ o v c  ol~ligatioii  is such that ,  n1iere:rs thc n b o ~  c 
bou~itlcn is elected nncl a p p o i n t ~ l  sheriff of 
County ;  if ,  t l irreforr,  hcl shall 71 cll and  t ru ly  esecutc and due r t > t u r i ~  
111:lkc of all  proccss and precepts to h im directed, and pay  ant1 qnti*fy 
all  f e w  and sum of n ~ o n y v  1)y liim received or  levied 11r ~ i r t u c  of : ~ n y  
proceqs into the  propcr officc into n-llich the  same, by the  tenor tllcrrof, 
ought to  bc paid, o r  to the pcrson to vil~oni the same ~11:111 I,c tluc, hi* 
mccutors, administrators, attorlicys, o r  agents;  and  iu  all  otlltr  thillp.: 
well and  t ru ly  a~lcl fai thful ly esecute the said officc of sheriff h i s  
continuauce therein, then tllc a b o ~ e  obligation t o  be void;  othervise t o  
remain i n  ful l  force and effect." Tlle S t a t e  non  assesses no t a s  011 

land i n  a county f o r  S t a t e  purpose?. I n  the present action the  second 
and  tliird bonds were given. C. S., 3931, county commissioners to  take 
autl a p p r o r e  bonds. C. S.,  3932, d u t y  of county co~imlissionrrs when 
bond insufficient, etc. 

"After a thorough esaminat ion of t h e  authorities this Court  held in  
9. I * .  J lar t in ,  188 5. C., 119, tha t  each bond of a clerk is liable only 
f o r  defalcat io~ls  occurring dur ing  the term f o r  which the  bond is  gircll ,  
even though the  pr incipal  a d  surety be the  same f o r  all terms. Stacy,  J., 
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uritiilg for  the Court, said : 'Hacli tcrm, like e l e rg  tub of Mackliiiinn 
allu.ion, inuyt stnr~tl on i ts  owl1 bottoni.'" GiIv10ri~ ( > .  l l T a l k c r ,  l!)5 
S.  ('., at 1). 464. t J t r t X ~ o i z ~ ~ i l l r  L'. lji.ytrn, 196 3. C., 721. 

I t  is settled ill this jnri*(lic'tioll that  nlieil tl~ca term of offire is illore 
tli,ri~ oilc y : i r  ofir ial  bo~ltls g i ~ e u  )3- all officer (luring any one torm 
of o f h  :tic c u l ~ u l : ~ t i \ c ,  and tllc ~ic\v boiid tloc~s ilot (11 ,cliargc. the oltl 
olle. 8. 1.. dltrrt ii1, ' l i p ra  ; Oats c. Urya i l ,  14 K. C., 431 ; Bell 2%. Jasper., 
:i7 S. C ' . ,  297; Jloorc,  I , .  l loz i i l i i io f ,  6 1  S.  C., 190;  l ' i t k e n s  c. - I ~ i / l c r ,  
>3  S. C., 544; P' idcl i ty ,  etc-., C'o. 7'. E ' l ~ m i i t g ,  132 9. C. 332. 

Tile X:~tiorlal Surtlty Co111pa11,~ of XCW York, as s u i ~ t y ,  11:~s liable 
for  the nllcged defalcatioii of Slicriff I h g  for (1) The  first tern1 of 
t \ io  ?curs-l<iilg qu:ilifietl the firht Mo~itlay in J u n u a r j ,  1923 (should 
IMI e qualified first Moilday ill 1)cwiiibc~r) ; ( 2 )  Secollcl t enu  of t u o  
>cars  qunllfieti first Noiiday in 1)cccniber. 1924. King \ , a s  reelected in  
gmi(ra1 clection of 1926, and lleld o ler  until 3 J a u u n r j ,  1927, ant1 on 
:tccouiit of not ~liakilig s~ t t l emen t  : l i d  filing 1)011~1 the ofi:e was declnrrd 
~ : ~ n i i t .  C. S., 3926, 3931. L e n o i r  ( ' o u n f y  r .  il 'aylur, 190 >C. C., 336. The  
appoilltce of the board of cou~ i ty  corilrrlissioners of l'endw C'ounty, Imr- 
ing failed to g i ~ e  bond, the office agaiii nab  declared v; c a r ~ t  and King 
appoii~tcd slieriff. I I e  filed, on 4 April,  1927, an  "exec~utioii" bond iu  
the suni of $5,000, with Xational  Sure ty  ('ompany of New york, as 
surety, aud for  the fai thful  collection and accounting for  all coui~ty  
arid local taxes as required by law a bond in  tlie sun1 of $30,000, with 
J. T .  Bland, Sr.,  and others a s  sureties. 

,111 the taxes and fec's unaccouiited for  by Iiiiig, sheriff, appear from 
tlie rccord werc collected in  the years that  the S a t i o n d  Surety Com- 
pany of Kew P o r k  was oli his botid, except taxrs $5,676.57, collected 
30 ,ipril,  1027, a i d  $154.74 collected 29 June ,  1927. 

T h e  third term King held tlie office of sheriff, not by virtue of his 
clccatioii, as  lie failed to comply n i t h  the law and was disqualified, ail- 
other Ivas appointed aud he did not qualify, and King  n a s  then 
appoii~tcd shcriff by the board of county coniniissioi~ers of Pender 
Colnlty, and held t he  office by virtue of t h r  statute. 

It is said i11 L e n o i r  County  1 3 .  T a y l o r ,  s u p r a :  "Upoi~  the failure of a. 
slicriff-clect to give bonds required by law, the board ha 3 po~ver to elect 
win(, suitnhle person ill the  county as sheriff for the unexpired term." 
C. S., 3932. 

The  board i t  is  presunied elected a suitablc person sheriff, n h o  did not 
qualify and his office \ \ a s  declared ~ n c a n t ,  and R ing  was appointed 
dieriff ant1 qualified arid ga re  the boiids required. Hc held hy ~ i r t u c ,  
of his appointment, not his clectioii. Clinpter 482, Public-Loctal Lanb 
1921, :~pplicable to Pcildcr County, put the sheriff and otlier officer. 
on n salary basis. Sectioli 7, is as follons : '"rlic officc rs l ~ c r ~ i ~ l l ~ c ~ f o r c ~  
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mentioned shall fa i thful ly perform al l  the duties of their  sereral  o fhs  
imposed up011 them by l a v ,  and  shall reccire no other  con~l~ensa t ion  or 
allon.nnce n h a t s o e ~  e r  f o r  ally extra  or additional s e n  ice reiitlered to tlic. 
county or S t a t e  gorernmental  agencieq, and they shal l  be liable to a11 
the pains a n d  penalties now or  lwreaftcr provided for  f a i l w e  to pcrforrr~ 
tlle dutics of their  sercral  offices." T h i s  net nlcrcly placed the  s l ie~iff  oi l  
a salary instead of a cormnissioil hapis. 

I n  C'omn~issioncrs c. Ilazn, 173 S. C., a t  p. 378-9, it  iq w i d :  "It liab 
been the c u s t o n ~  i n  this S t a t e  f o r  the  ret i r ing sherifY to collect the tnses 
due oil t a x  lists already i n  h i s  hantls, and  th i s  eustoin h a s  t h e  sanction of 
Iiumcrous judicial decisions: I n  F i f f s  1 % .  I I a ~ ~ ~ l i ~ i z s ,  9 S. C., 396, I l 'avior.  
C .  J. ,  sags :  '-1 slieriE nl io is  elected for  the first t ime h a s  ~ i o t l i i l ~ g  to (lo 
nit11 tlie l i d  of tlie preceding year  before he  n a s  i n  office. T h e  c lwk h a s  
tlcliwred them to his predecessor, wlio alone h a s  au thor i ty  to c~ol1cc.t 
under  tlicm ; and  the  Ian nlakcs no p r o ~ i q i o n  f o r  setting th(  111 OT cr  to  
the new sheriff, as  i n  case of prisoners and  writs.  I f  he  r e c e i ~  e tlie list5 
and  collect tlie taxes, i t  must bc i n  consequence of some private  a r ranec-  
nient hctn eel1 tile predecessor and himself, wliicll c a n i ~ o t  untloubtetlly 
bind his  sureties i n  this fo rm of proceeding, f o r  if i t  could tlicy ~voulcl 
be responsible f o r  t n o  years  illstead of one ( a t  t h a t  t ime  slieriff's term 
Tvas one - c a r ) .  I f  the slicriff is  redected he is then bound to collect t11c 
t a m s  of the preceding y e a r ;  but tliis is  by r i r t u e  of his  former appoint-  
m e l ~ t ,  and  under  tlie rcsponsibility of his  old bond.' " See  cases cited 
i n  tlie opinion. 

T h e  appointment  of K i n g  as  qlieriff by t h e  board of c o n ~ m i s s i o n c r ~  
of Peilder County  on 4 Alpri l ,  1027, made  hiin a new sllerifT, he  did not 
comply 71 it11 Public-Local L a n  1027, cliaptcr 1". Scction 10 of t l i ~  
act, re lat i re  to  other  things, also incrcaaetl tlic slicriff's -;11;11',1 tn $4 .400  
per  annum.  

I t  m a y  be noted the  decisions on the  questions i n v o l ~ c ( 1  a r e  oftell 
gorerned by local as  well as  general statutes. 

2'hc quest io?z ~ I ~ L V I C C L ~ :  Can o?zc n c f i o n ,  under  the  fncts and  circurn- 
stancrs of tliis case, bc brought against King.  fo r  allrgetl defalcations. 
and  t h e  S a t i o n a l  Sure ty  Company of S e n  york, his  qurcty, 011 the 
bonds f o r  the first t ~ v o  tcrms mentioned and  on the ('esccution" bond 
f o r  appointment  term ant1 against J .  T. Bland,  S r .  (his  a t lnl inis t ratr is)  
and others, his  sureties, fo r  the  term which lie was appointed and  not 
elected? V e  th ink  not.  

I n  Rank v. Anqelo, 193 X. C.,  a t  p. 578, c i t ing numerous authoritics, 
i t  is sa id :  ( ( I t  is ye l l  settletl t h a t  n h e r e  there is a inisjoinder, both of 
parties and c a u w s  of action, a demurrer  is interposed upon this ground,  
the  demurrer  should be sustained and  t h e  action dismissed." 



l i i ~ ~ g  :111d his  surcties al l  t lcn~nrrotl to  the  c o i n p l : ~ i ~ ~ t .  T11c tlcmurrcr 
I I I I I Y ~  bca S U S ~ R ~ I I ( ~ .  L ' l a t X ~ n u r e  1 % .  lT'iuilcrs, 144  N. ('., 212. i, ilot a p l ~ l i -  
c ~ a l ~ l c  f r o m  t l l ~  facts  011 th i s  rcrord. 

Is  Sheriff K i ~ ~ g ' s  "eacc-ut io~~" h o ~ ~ d  1i:rble fo r  fec.s \ \ l~ lc l l  i t  is nllcgcd 
that  11e cwllc~tc~ti a s  shvriff nhcw 11c \\:IS p l n c ~ t l  011 a sal :~ry basis?  We 
t l~ i l ik  bo. 

T h e  tliirtl bo11d ant1 the  for111 set fort11 by t h e  st:ttutc, rcquirc,, ill 
c.lclar la i~gunge,  p : ~ g i n c ~ ~ t  of fecs a ~ i d  i~ ioncg  collectetl. ' ~ 1 1 ~ ~  bond requirctl 
.hall ]lot bc morc tll:tii $3,000. C. S., 3930, supra .  U n d ( , r  I'ublic-Local 
L a n s  1021, ch. 482, see. 7, s u p r a ,  tlie sa la ry  basis doe: not affect t h e  
pro\  isions of thc  bo~ld .  T h e  statute, sc,ctio~i 7 ,  says "Sl :ill be liahlt, t o  
al l  the paills and  peml t ics  r ~ o v  or  hcrcaftcr  p r o ~ i d c d  for  fai lure  to 
per form the  duties of tllvir w l e r a l  offices." T o  the saiiie c f f ~ ~ t  is 
scctiorl 1 0  of chapter  123, Public-Local Laws 1927. 

,Is to the s c c o ~ ~ t l  groi~ncl of t ler~i lurc~r ,  a ,  to nl i i joi~i t lcr  of s m e r a l  
cnukcs of action, scc C. S., SOT, 316;  S. 1 % .  _11( C'at t l rw,  193 S. C., 200. 

- \s  to t l ~ c  t h i r d  ground of d e ~ u u r r e r ,  a.; to dcfcct of parties, see 
S. C'. Code 1027, :11111otatcc1; C'. S., 511. JVe th ink  i t  unlieccswry t o  
rouiitlc~r t l ~ c  s e c o ~ ~ t l  and  th i rd  g r o u i ~ d i  of t le i~iurrc~r .  

r 3 i l ~ c  t l tmurrer  i s  sustained as  to  a11 t l ~ c  clefe~~clai~ts .  ]<'or t h e  rwsolls 
htxted, tlie judginent below is  

, \ f i rn~cd .  

JYIXDSOTt I;l<I)I<TIKC: C'ORLPANT u r  a r o  TI I I{OLJG~I  u s  I~ECEIYEI~S,  Jl. 13. 
(;ILLAJI  xu J. H. BOSIKEII, Irl- TIII: ( ' o r r s ~  I{~:G~I..\I~I.Y AP~~OISTEI),  v. 
IT. U. (;UItI.ET, J. C : .  IIET,I,, J. 1,. PItITCHARL), J. T. STOIiKS I\SI) 

jV. I.. I'OlYKI,I~, '~'IL\DISG AS POIVI~~I.IA LC STOKES : 11. 11. I:I.;r,T,, 1'. I<.  
GII,T,AJI a s D  THOMAS C:II,LAhl, JR., I ~ s ~ c u ' r o ~ t s  or TIIOhlAS (;ILLAJI ; 
1%:. I,. (:ATLISC:, h1AItT G. FItEERLdS, AI)JII.UISTI~ATI~IX OF J. W. FItEE- 
JItiX : ,T. I;. (~II.I.Al1, C' .  IY. SPRtTII,I,, JY. S, P I ~ I T < ~ H A I I t l ) .  1;. G0Ll)-  
STISIN. P. I:. (:II,T,ARI, AUJIISISTIIATOR 0 1 7  FI{:iSCIS (;ILLhbI : P. I{. 
(~II.L.IJ1, :ISA\ 13, PHl*;I,PS I<Y S. 1.;. i~IIl~:I.l'S, I ~ I Z I ~ I \ L I ~ ,  .\SIJ . I .  1%:. 
WHITE. 

(F i lc~ l  10 April, 1!)29.) 

1. Limitation of Actions A b-Constructio~t of statutccj in action for 
an~ount unpaid on capital stork of coq>oration. 

Tlle :~l)plic.:~tiou of the tlirec-ye;~r statute of limitatiolls, C. S.. 4 4 1 ( 1 ) ,  
will be co~istrned in regard to  the ulil);iicl l~nln11c.c tluc :I coryorntio~l by  a 
subscriber to its capital ~to<.li ,  ~ I I  petri ~ ~ c c t l c r i a  wit11 C .  P., 1165, :lutlloriz- 
illg :I call or1 them for n.~ac~ssiuc~~~ts  I J ~  the directors of the ccwl~oratioll 
frcm time to time. and C'. S., 11ti0, c r c a t i n ~  all oh l iq~t io~i  011 e;~t,ll stocli- 
holdcr, cnforciille by tlle reeeivrr, for thrx : ~ ~ u o ~ u i t  t l r i c x  oil his sr~l)sc.ril)ric~~i 
necessary to satisfy the creditors of the c.orl~or:ltic~n. 
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2. Limitation of Actions A &Limitation of action for amount unpaid on 
capital stock of insolvent corporation. 

Wliile as to thc stocltlioltlcrs the t11ree-ye:lr statute of limitations 011 

tlie nnlonnt u~l lx~id  on sulvscri~~tiolls to the capital stock of a wrporatio~i 
\\.ill 1,1111 fro111 the time of t1eln:~nd by thc directors, it is otherwise as to 
the crrditors \rhcre tlie corporat io~~ has become insolvent, for in the I a t t a  
c:iscb the capital stock is rrgnrtlcd as  a trust fund for the I)c.llrtit of 
crctlitors, and tile st:~tntc n.ill begin to run from tllc tlvm:111t1 of tlir 
receiver, rcq~resonti~ig tile creditors, under the ortler of the court. ('. S.. 
441 ( I ) ,  1160, 116.3. 

AITI:.\L by  plaintiffs f ronl  X i d y c t f e ,  J . ,  and a jury, a t  August T e r m ,  
192S, of UERTIE. Reversed. 
-1 corporation, k n o n n  as  tlie Wintlsor Redrying Coinpa~iy ,  was orgall- 

izcd under  the  l a n s  of Sort11 Carolina, on 25 February ,  1920, to fu r ther  
tlic tobacco nlnrltct i n  the  town of Windsor, X. C., Eer t i e  County, aiid 
tha t  section of the State ,  by redrying tobacco. S u m e r o u s  persons sub- 
scribed for  stock i n  the  corporation. Some of the  defendant subscribera 
t o  stock have paid par t  of tlieir subscript io~i  :111tl the balaiice is unpaid.  
T h e  iriain dcfcnse relied on by the defendants 11 as the s tatute  of l imita-  
tions, 1vhic.h each plead. 

F o u r  calls of 25 per cent f o r  payment of subscript iol~s to stock n e r r  
made by ortler of the  directors and  stockliolders of the corporation, on 
cacll of the defendants n l lo  a r c  br ing suctl, between 1 ,\Iarcli and  1 Scp- 
tember, 1920. 

11. 11. Bell, Secretary of the corporation. testified: (Q. I n  wlmt in- 
stallments, if any, x e r e  you dirccted and  autliorizetl to  makc  the  cal ls?  
A l ~ i s .  Tncuty- f i re  per cent. Q. I n  pursuance of tha t  order by the direc- 
tors (lid you niake all  the cal ls?  h s .  Made four  calls. Q. Tktwecn 
wliat times, as  w a r  as you can tell, did you make  t h e m ?  Ans,  Betweer1 
the first of M a r c h  and t h e  first of September, 1920. Q. 1)id you make 
those c:llls on each of these dcfentlauts ~ v h o  a r e  being s u e d ?  , i l l? .  Yes, 
sir." 

T h e  company lias bccome l~opelesaly inso lwnt .  A jutlgmcnt 11nd bceii 
t a k r n  on 5 S o l e m b r r ,  1023, against the corporation by W. T. Tadlock 
f o r  $2,705.63, interest and c o ~ t s .  1 1 1  a n  action brought by W. 13. Gurley 
against Wiiidsor Redrying Company,  31. B. Gillani and  J .  13. U o ~ i n e r  
n ere appointed temporary receivers on 1 7  J a n u a r y ,  1924, and made  per- 
nlanent r e c r i ~  ers on G February ,  1924, to wind u p  the  affairs of t h r  cor- 
o r t o i  I n  Sovcrnber, 1924, TV. T. Tatllock filed petition for  permis- 
sion to be made  a p a r t y  plaintiff, i n  order to require the suits to be 
brought against stocakholdcrs v l ~ o  h a d  not paid tlieir subscriptions. S u i t  
v n s  ortlcrcd to bc brought against delinquent stocklioltlrrs by order of 
the court oil 30 J a n u a r y ,  1026. A t  February  T e r m ,  1926, t l ~ e  court ap-  
pointed H. G. Harr i l igton referee, and  giving h i m  ins t ruc t io i~s  to asrcr- 
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taiii n h o  the stockholders n e r c  and tlie names arid amounl s of those who 
lint1 not paid tlieir subscriptions for stock and make repo-t  to the court. 
I11 the present action no minute book of the transactions ' ~ f  the corpora- 
tion was kept. The  minutes were kept by the Secretary "on a little piece 
of paper." The original subscription list x i s  lost by the president, 
shoniug thc names of the incorporators and amounts subscribed. One 
hundred dollars re~vard  was offered to any one who "could find it." Mr.  
IIarringtori's report n a s  filed 20 June ,  1927. Demand on the defend- 
ants, stockholders, for tlieir unpaid subscriptions were made shortly after 
60 June ,  1927, by plaintiffs, receivers. This was the first arid only 
effort made by tlie receirers to collect the unpaid subscriptions. The  
order of court was niatlc August Term, 1067, directing the receivers to 
bring this action. This  action was instituted on 3 Febiaary,  1928, to 
obtain neccwary funds from the delinquent subscribers to stock to pay 

a ion. the outstantling indebtcdncas of the insolrrnt corpor t '  
I t  was :dmitted by all dcfcndaiits that  at the time tlie receivers were 

appointed the ii~debtedness of the corporation to creditors was in  escess 
of its arailable assets, plus the amount of unpaid subscriptions to stock 
now b e i ~ ~ g  sued for. 

The  issue submitted to the jury as a4 follows : "Is plaintiff's cause of 
action against the dcfcndants. and each of tlicni, barred by tlie statute 
of limitations, as alleged i11 the ansner?"  

Tlie court charged the jury, ( ( l f  you beliere the eviden-e and fiud the 
facts to be true as  sworn to  bv the witnesses in this case to answer the 
iwuc yes." T o  tllc cliarge plail~tiffs excepted and assignell error. 111 apt  
time the plaintiffs asked the court to charge the jury, "tliat if they 
believe all of the eridence and find the facts to be as tes ified to by the 
witnesses to answer tlie issue 90 . "  This the court refused to charge, 
and to such rcfusal the plaintiffs excepted a n J  assigned error. 

Il'inston cC. X a t h e w s  for p l a i n t i f s .  
J .  B. Dacenpor t ,  J .  A. P r i f c h c f t  a ~ d  , i ' fephen C .  Lr7agaw for de- 

fcllclunfs. 

CIARK~OK, J. The only question Ire think necessary to consider: IS 
this action barred by tlie statute of limitations? TVe think not. 

Tlie defendants plead the three-year statute of lini tations, C. S. 
4 4 l ( l )  : "Upon a contract, obligation or l i a ld i ty  arising out of a con- 
tract, cq1re4s or implied. escept tliow mentioned in the prcwding scc- 
tions." 

This is a general statute a11d it must he co~lst~.ucd ill p x r i  ntafer~a 
with thc statutes relating to corporatiouq. 

Scction 1163, C. S., i n  part ,  is as follows: "The dirwtols of a corpora- 
tion may, from time to tiinc, make assessments up011 the shares of stock 
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subscribed for, not exceeding, i n  the whole, the par value thereof, re- 
maining unpaid;  and the sums assessed shall be paid to the treasurer at 
such times and by such installments as the directors direct," etc., and 
provides for the sale of the share or shares of delinquent subscribers 
after notice. This provision is  substantially sections 23, 24 and 25, 
Public L a n s  1901, chapter 2, entitled "-In act to revise the corporation 
law of North Carolina." I t  ~v i l l  be noted that  this says the directors 
of a corporation. 

C. S., 1160, is as follows: "Where the capital stock of a corporation 
has not been paid i n  and the assets are insu@cienf to sa t i s f y  i t s  dehts and 
obligations,  each stbckholder i s  bound t o  pay  on each share held by hini 
the  s u m  necessary to  complete  t h e  a m o u n t  of suck share, as fixed by the 
charter, or such proportion of that sum as is required to satisfy such 
debts and obligations," etc. This  is substantially the same as Public 
Laws 1901, ch. 2, see. 22. 

R. R. v. Acery, 64 N. C., 491, is cited by defendants as authority on 
the plea of the statute of limitations. The gist of that  case is as fol- 
lows: "Where the charter of a railroad company provided, that upon 
the failure by subscribers to i ts  stock to pay installments as called for, 
'the directors may sell a t  public auction,' etc., such stock, and, in case 
enough were not produced thereby to satisfy the subscription, might sue 
for and recover the balance from such subscriber: I I e ld ,  that upon a 
failurc by a subscriber to pay installments as called for, it  was optional 
with the company to bring suit against him nithout making sale as 
abore or, to sell, and sue for the balal~ce. Also that the plea of the 
statute of limitations barred a recovery of so much of such subscription 
as was inclutled in  calls made more than three years before suit was 
commenced." I n  that  case the Court said, at p. 493: "Of course then, 
tlie statute comtnenced to run  when the cause of action accrued, to wit, 
as to cncli installment, when it became due by the call of tlie company. 
3 Parsons on Contr., 03. I f  a bill or note be payable by i~istallnients, 
the statute begins to run  from the date of each installment respectively. 
G a r y  z.. Piuda7*, 2 B. 6: P., 427." 

I t  n ill be noted that the charter of the TTestern Railroad C o r ~ ~ p a n y  in 
the abore case made provisions for calls similar to C. S., 1165, hy its 
directors. Tliat action n-as brought by the corporation against tllc sub- 
scriber. Here C.  s., 1160, supra ,  makes provision for the pa!pnent of 
debts  of the corporation by the s l~bso- ibers  of unpaid capital stock. 

I11 the case of Cooper  1 . .  S e c u r i t y  Co., 127 N. C., 219, this Court said 
at pp. 220-1: "The opinion of the Court in I I a f c h  v. D a n a ,  101 U. S., 
205, contains a full discussion of this question, and i s  a direct decision 
on the point now before us. The syllabus of tlie decision, which is sup- 
ported by tlie opinion, is in these words: 'Creditors of an incorporated 



c20~npa~iy  who liavc csliaustc~tl their rcnlctly at  1:rw can, ill order to obtaill 
wtisftwtion of tllcir juclgnic~it, proccecl in  equity against a stoc~kholtlf~r 
to e~iforcrl his liability to tlle company for  the anlourit reniainiiig tluc 
up011 his sulwriptioii.  :~ltliougli 110 R C C O U I I ~  is take11 of tl c otlicr intlehi- 
e t l i i c ~  of tlw conipnlly, and tlic otlicr stockholders arc not made p r t i c . ~ ,  
: ~ l t l ~ o n g l ~  by the terms of their subscriptiol~, the itockl oldcrs vc rc  to 
1 ~ 1 , ~ .  for  t l l ~ i r  s11ar~s ':IS called for'  by the company, and the latter had 
I I O ~  r:rll(~l for Illore t11:ln thir ty p ~ r  (wit  of tlitb w I ~ s c r i p t i o ~ i ~ .  . . . 
(1 .  2 2 ) .  Tlic dcfc~~d:riit  c.ollil)auy is  the agcrlt of the t lefcl~da~it  stork- 
lic~ld(>r. \ \ i l l  wfcr  to I / u I ( / , ~ H \  1 % .  ( ; i m n ,  121 I*. s., 319, in suppc)rt 
of liis H o ~ ~ u r ' s  \ icw on the statute of limitntio~is, nlicrc i t  is  licld that  
tllc itatutcl docs not ruli, :IS a g a i ~ ~ ~ t  sulrscriptiolis to s t ~ c k  payable as 
t~all(~t1 for, anltl the l ) r i ~ ~ c i p a l  cau~iot  object, a11t1 i a y  that  his agcllt failvtl 
i l l  l ~ i s  duty, nl~tl  tlierclby defeat creditors." 

I t  is cmitc~~~tlcd 1)v t l c f c ~ ~ t l a ~ ~ t  t1i:it 1 1 ~ ~ ~ 1 ~  i~ra 1,. f ; / i j i t i ~  t1cc.s not 11ear out 
the co~~st rur t io l i  give11 to i t  by this Court in  tlic ('oopc'i. cuse autl r c f tw  
to IT. S. Sulmrric Court Rcyortr Digest, Vol. 6, L i n ~ i t a t i o ~ i  of A\c~tio~is, 
but u11tlt.r ( b )  this is said:  " T ~ P  statute of l i i ~ ~ i t a t i o ~ i s  does  rot co111- 
n~clicc~ to r111i in far or of a stockl~oltlt~r of a coriipany sued for  a n  install- 
ri~cl~it due on his stock, until a f o rma l  (a l l  01- a s s e s s m c l ~ t  has b e ~ n  mat7c 
1 ) 1 /  11/13 t o t r ~ p u i / ~ /  01, h y  U I L  o rdcr  o f  l hc  C1our.t. (Italicas ours.) Llutci  ~11s  
1 . .  G / ( J I L I I ,  131 IT. S., 310, 9 Sup.  C't. Rcp., 739; (Anno.) ,  3 3 ;  184; 
L'lcltir 1%. I , i g g c / f ,  122 1'. S., 233, 10  S U ~ J .  Ct. Rep.. SG'i, 34, 262; G l o m  
1 . .  dlcxrlicc~.y, 142 1J. S., 499, 1 2  Sup.  Ct. Rep., 914, 36, COO." 

11crt~:rftt~r l ie  n ill d ran  tlic disti11c.tio11 as to tlic application of n he11 
tllc statute of 1imitntio11 coni~iic~~iccs to run  as betwcen ille corporation 
ant1 i ts  stocklloltlcrs ant1 the creditors ant1 the stockholders for  unpaid 
s~tbscri l) t io~rs to stock unltlcr our statute. Tliv f ~ r s /  whol  :L form:ll call or 
asscwilcwt has b ( w  made by the corporati011 or its stoclil~olders; sccontl ,  
by the, r c c ~  ir cr rcl)rcsenti~ig thc, c r d i t o r s  by all ordcr of the court. 

~ I I  CT' /C~?~  1 ' .  - M ~ ~ l i ~ i r ! j .  stipr(ii, at  1). 507, ~t is sa id :  ' 'In c.onformity 
\\if11 l l u 1 ~ ~ 1 ~ i 1 1 . s  1%. ( ; / ~ n i 1 ,  ant1 Gic~~tn ,  11. I , i ~ j g ( , f f .  lioltl tlixt limitation 
c2onlinc~i~c2ctl to r u ~ ~ .  in f a ro r  of tllc present tlc4er1clar1t, o d y  from the 
ortlc r ill t l ~ c  Virginia c20urt 111:ikillg t l i ~  r:111 C I ~  : I S W ~ S I I I ( ~ I I I  (111 subvri11o1.s 
of ~ tovk.  Glf 7111  r .  1 1 7 i / l ~ u ~ ~ t s .  60 Nd., !):I, 122, 1?3." 

111 I l a r r~ igcr i~  I,. I ic~rqt lo l / ,  270 r. S., at  1). 564, this is sa id :  ('The 
Ilaturc, the c s t c~ i t ,  :i~irl t l ~ c  cwnclitions of tlicl 11:il)ility of n stockliol~lcr uu 
: ~ c ~ c ~ ) u i ~ t  of stock I I O ~  full lxritl clc11c11tl prirliarilj u p o ~ ~  t l~r ,  1:rri of t l ~ c ~  
St:~tc. or txwl~ty 1)y \\11icl1 the. cwrpor:ltion r ~ a .  cwatcd. f i l c n ~ t  I .  h g -  
t l l ' f f .  13.5 IT. s . ,  233. &S, 34 1,. Ed., 262, 269. 10 Sup.  (Y. I L y ,  S67. 
("ori~p:~r(> 1 1 o 1 1 d i c f  r .  linlizc , ,  265 IT. S., 32::, '13!1, G9 L. 1I:tl.. 991. 9!)7. 
4.; Sup. Ct. Rep., 366. l ' l ~u t  la\\ dc t(~~millit  , r\11( tlitsr tlitt 1i:rI~ility is to 
the voq)or:~tio~i  or is to cvxlito~*-." l:ror/so,z I . .'I( 11 I I ~  ielt r ,  40 Ohio, 435. 
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T h e  C'oopcr case was decided 27 Kovember, 1900. I n  1901, C. S., 
1160, supra,, n as enacted, follon i n g  the  t rend i n  t h e  Cooper case, looking 
towards protecting creditors, and  proxided t h a t  where the capi tal  stock 
of a corporation had not been paid i n  and the assets a r e  insufficient to 
sat isfy i ts  debts and obligations, each stockholder 1s bound f o  pay on  
ea~clz share held by him, etc., u p  to  the  amount  of their  subscription to 
p a y  the debts. T h e  directors and  stockholders i n  thc  prcsclit case di- 
rected the  calls n h i c h  v a s  done, but did not f o l l o ~ r  i t  u p  and enforce 
payment  by action. I f  this  h a d  been done, assets m a y  h a w  been realized 
sufficient to pay  the  creditors i n  nholc  o r  i n  par t .  

I t  is well settled i n  th i s  jurisdictioll and  generally i n  the courts of tllc 
S ta tes  of th i s  U n i o n ;  t h a t  they go very f a r  to protect corporate creditors 
and  i t  is  the  settled doctrine t h a t  capi tal  stock, and  espwial ly unpaid 
subscriptions to the  capi tal  stock constitute a t rust  f u n d  f o r  t l ~ c  benefit 
of the  creditors of the corporation. Upon the fa i th  of the  c a p ~ t a l  stoclr, 
composed of pa id  and  unpa id  subscriptions, credit is g i r c n  to t h e  cor- 
poration and  t h e  public dealing v i t h  the corporation h a s  a r ~ g h t  to 
assume t h a t  thc  capi tal  stocli e i ther  i n  money or money's worth ni l1  b13 
pa id  i n  to pay  the  corporation creditors. V a r s h n l l  F o u n d r y  1 .  I < ~ l l ~ a n .  
09 S. C., 501;  Hill v.  L u m b e r  Co., 113 X. C., 1 7 3 ;  BanX: I ! .  ('ofto?i 
-1Iills. 113 S. C., SOT; Holshouscr ?I. C ' o p p c ~  C'o., 138 S. ('., 245;  .\'illt 
C'o. P. S p i n n i n g  CO., 154  X. C., 421;  Drug Co. v. D ~ u g  Co.,  173 9. C., 
502;  Basset f  v. Cooperage Co., 1 8 s  P\T. C., 511. S. C. Code, 1927, Anno.,  
sees. l l5G,  7 ,  8. 

T h e  unpa id  stock subscriptions constitute a t rust  fund  for  the  benefit 
of creditors. T h e  stockllolders select the  directors of the corporation, 
v l io  a r e  their  agents and  operate fo r  the  stockholders the  business of t h e  
corporation, f o r  which it  was organized. ,I call by  the directori of the  
corporation, duly authorized, upon the stockholtlers fo r  unpa id  subscrip- 
tions to stock, so f a r  a s  the  r ights  of the stockl~oldcrs ill the  corporati011 
a r c  concerned, the  s tatute  of l imitat ions woultl bepi11 to r u n  f r o m  the  
t h e  demand was made as to them, but  not as  to creditors. T h e  stock- 
holders and directors a r e  trustees f o r  the  ere(1itors. T h e  demand 11y the 
directors of the  corporation, a n  agency of tllc stockholders. \\oulil bintl 
the stockholders so f a r  a s  their  r ights  n e r e  ro l~ccwml ,  ill rc'gard to the 
s tatute  of limitations. T h e  directors and  stocliholtlcrs being truitces f o r  
the  creditors, a demand by  the  receivers of t h e  inso l re~ i t  corporation 
repwseellting the  crc(1itors fo r  thc unpaiil  subscr ip t io~~e .  th13 s tatute  of 
l imitat ions would begin the r u n  when the ortlrr of the  court n as made. 
T h i s  course i s  logical and orderly, and,  wliatewr m a y  he the  decisions in 
other courts, ~ h i c l i  n-c h a r e  esarnined with care, n c t l i i~ ik  this is con- 
sonar~ t  wit11 justice and good f a i t h  to t h o ~ c  n h o  give credit to a corpora- - 

t ion relying on t h e  capi tal  stock to be paid. I n  reaching this  conelusioll, 
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n e  give force t o  C .  S., 1160, passed f o r  the  protectioli of creditors. T e  
tliink t h a t  the  s ta tu te  of linlitations begins to  r u n  w h f n  the  receiver 
appointed to wind u p  tlie affairs of a n  insolvmt corporation h a s  been 
ordcred by the  court  to  make  a call nnd has  made  a demand on tlie stock- 
liolders n-ho h a d  not  pa id  their  subscriptions. I n  the  prea,ent action th i s  
dcinnnd was  niade by order  of the  court  by  the  receivers short ly  a f te r  
20 J u n e ,  192i .  a n d  the  sui t  conmenced on 3 February,  1928, and,  there- 
fore, this  action is  not barred by t h e  s ta tu te  of limitations. F o r  t h e  
reasons g i ren ,  t h e  judgment  of the court below is  

Reversed. 

STATE r. JETHRO VICICERS. 

(Filed 10 April, 1920.) 

1. Husband and  Wife A d--Judgment fo r  support of abandoned wife suffi- 
ciently definite. 

A judgment that  the defendnut I)e confined in tlie conimon j;111 f o r  
one year upon ear11 count in the indictment, the term under one connt to 
I)cgitl a t  the expiration of the term under the other, thc jndcment to Iw 
fully satisfied a t  the expiration of botll terms, \\it11 ~ r o ~ i s i o n  that the 
jndgment be susl,endeci upon the paymmt to his ahan~loncd n i fe  and 
c2hiltlren certxin monthly sums for a definite period and the girin: of a 
lwnd for compliance therenith, is in this cnse held to he cnfficic,ntly 
ccrtnin and definite in its terms. 

2. Criminal Lam L e-Refusd to hear evidence in executing susptmded 
sentence within discretion of court a n d  not reviewable. 

The refusal of the judge to hear eridence in executing jndaucnt n n t l ~ r  
n hns~)rnded sentence is a matter within his legal rli~crt~tion ant1 is not 
reriewable on a ~ q e n l .  

A \ ~ ' ~ ~ i ~ ,  1)y tlcfendant f r o m  De1,in. .T., a t  Dccenlber 'Ccrnl, 192S, of 
Dr R I I A V .  Alffirmed. 

A l t  tlic t r i a l  of this actiotl i n  the Super ior  Cour t  of D irlinnl County,  
M a v  T e r m ,  1928, tlofcndnnt pleaded gui l ty  to both counts i n  the indict- 
mrn t .  F ro in  t h e  judgment 011 these pleas, defendant appralcd to t h e  
Supreme Court ,  conte~l t l ing tha t  the  judgment lvas void f o r  t h a t  i t  ~ v a s  
intlcfinite. with rcspect to  the  terms of payments  to  be made  by  liiin f o r  
t h e  cupport of h i s  wife  and  children. 

Tlic a p l d  v a s  heard a t  t h e  F a l l  T e r m ,  1928, of t h e  Supreme Court ,  
I 9 6  S. C., 239. 133 S. E., l i j .  Thr action w i s  remanded to t h e  end t h a t  
the  ternis of the order, made  pursuan t  to  C. S., 4339, be more definitely 
prescriliccl and  set f o r t h  i n  the  judgment. 

F r o m  judgment, i n  accordauce with the opinion of t h e  Supreme 
Court ,  defendant aga in  appealed to  the  Supreme Court .  
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Attorney-General  B r u m m i t t  and  Assis tant  At torney-General  Sash 
for t h e  S ta te .  
1. IT'. Barbee and  T7ictor S .  B r y a n t  for de fendan t .  

PER C r x ~ a a r .  The terms of the judgment from which the defendant 
in this action has again appealed to this Court, are definite. I t  is 
adjudged that  defendant be confined in  the common jail of Durham 
County, for one year upon each count in the indictment to which he has 

guilty, tlie term under the judgment on the second count to 
begin :it the expiration of the term under the judgment on the first 
count. During said confinement, defendant is assigned to work on the 
l'uhlic roads of Durham County. After such confinement, defendant will 
be entitlcd to his discharge. The  judgment xi11 then be fully satisfied. 

I t  is p r o d e t l ,  howaver, that  the judgment shall be suspeiitled upon 
thc coiiditiolls specifically set out therein. These terms are reasonable, 
and not oppressi~e.  They may be accepted or not by defendant, as he 
may determine. B y  the conditions imposed for the suspension of the 
juclglnclit, tk~fe l~dant  is requircd only to dischnrpe tlic duty nliicli under 
the law he owes to his n i f e  and children. I f  he discharges this duty, 
tlie judgmelit nil1 not be executed; if he fails to discharge this duty, he 
must abide the judgment. 

The amounts to be paid monthly by defendant for the support of his 
~v i f e  and childreii were agreed to by defendant and counsel for his wife 
ant1 children. H e  is required to pay to his wife the sum of $30.00 on 
the tenth day of eacli month, for the period of four years, or for such 
part  of said four years as she shall remain his l an fu l  nife.  R e  is 
further required to pay the sum of $15.00 on the 10th day of each 
month for the support and maintenance of each of his children, until 
such child shall arrive a t  the  age of 18. I n  the event that  defendant 
accepts the conditions of said judgment, and undertakes to pay said 
sums for the support of his wife and children, he is required to file 
with the clerk of the court a bond in the penal sum of $1,000, condi- 
tioned for tlie payment of the sums specified. The judgment, in tlic 
event he files said bond is suspended; upon default in the conditions of 
the bond, i ts  penal sum shall be paid to  the clerk to be applied by him 
to the payment of the sums required of defendant for the support of his 
wife and children, respectively. 

There) \\-as no error in the refusal of the court to hear e d e l i c c  tcnd- 
e r d  by defendant upon the n~ot ion  of the solicitor for the State for 
judgment. This  was in the discretion of the court, and his action is not 
reviewible by this Court. The  judgment is 

-\ffirmed. 
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LI~scohrn v. cox. 

1. Jlitstcr and  Servant C: g-Contributory negligence of =ervant  bars his 
rccovcry. 

A serrnnt's action against tlie master for damages for negligently 
iujuring liiiu 111iile eugaged in blastiiig rock i ~ i  a quarry is 1)arrc'cl l)y a11 
; ~ d v c ~ ~ w  ~ e r d i c t  on the issue of contributory negligence. 

2. Scgligencc C d-Burdm of 1woving contributory negligcncc. 

Tlie burdm of proof is on the tlefontiant on the i\suc of contril)ntory 
~~egligclncc in a l)ersoiinl injury action. 

8. Appeal and  E r r o r  J -Error mus t  he p ~ ~ ~ j u d i c i a l  t o  i~ppcllitnt t o  cn- 
tit le him t o  a new trial. 

Tlie :~ppellant is not entitled to a nc\\- trial for error of la\r rc!:rtinc 
to an issue answrrcd by the jury in his favor. 

4. Trial E c-Charge sufficient without charging al ternate  pi-opositionis 
of law. 

\l'licre tllc trinl jnclgc has chargcd correctly and fully upoil tlic ishue of 
c ~ ~ i ~ t ~ i h u t o r y  11egligc.11cc in r e ~ a r d  to the tlcfrndant, i t  is 1.ot error for him 
to fail to clitirgc, the alternate propositions of Inw in regard to Il~r) plain- 
tiff, mitler tlie 1)rorisiolis of ('. S., 564, requiring him to (.11:1rg(: 11po11 thc' 
1)rilici~lcs of law arising from the cvitlcnce in the cnse. 

A \ r ~ + a ~ ,  by plai i~t i f f  f r o m  X o o r c ,  ,J., a t  F e b r u a r y  'Twlli, 1928, of 
F o l c \ l  TI I .  A\ffi~llle(l. 

T h i s  actiou n a s  begun and  t r ied i n  the  Forsy th  Count! ( 'ourt,  by 
l:'/rril, .T., :rlltl :I jury. T h e  issues were a n s n w e d  as  follows : 

"1. TIT:is the  plaintiif i ~ ~ j u r e d  by the  n($igeiice of defcntlnilts, a s  
allvgcd ill the coniplaiiit ? ,Insvier : Yes. 

" 2 .  1)id the plaintiff b , ~  h i s  own negligence contribute io  h i s  ill jury, as 
allcgrcl ill the  n m n e r  1 , Insner  : Yes. 

"3. \\lhnt d:mngcs, if  any,  is t h e  plaintiff entitled tc rccoler  of tle- 

f c ~ l ~ t l : ~ l ~ t ~ ?  LIuswer : 7 1  

F r o m  jntlgliicllt of tlic F o r s y t l ~  C'ounty Cour t  on tlie foregoing ~ c r d i c t ,  

plnilitiff appcnl (d  to the S u l ~ c r i o r  Cour t  of Forsyt l i  Coulity, assigninq 

errors  a t  t l i ~  t r ia l .  

Fro111 , j i ~ d g i ~ ~ ( m ~ t  of tlrc, Sulwrior  Court ,  ol-erruliiig earl1 and  al l  of 
~ ~ l a ~ l l t i t l ' s  :~-\iglliii t l i t \  of twmr 011 his  :~l)pcal  to  said c.ou1.t a d  a f i r i ~ i l ~ l g  

the. ju(1g11it~lit of tilts Forsytli  County ( 'ourt ,  plaiiltiff :~ppealecl t o  the  
S u l ~ r t  i l l (  ('0111.t. 
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PER C r n ~ a ~ r .  During tlie month of August, 1926, plaintiff n a s  an 
employee of defendants. Defendants nere  then engaged in  tlie operation 
of a rock quarry in Forsyth County. This  action i s  for the recovery 
of tl:~nlngcs for personul injuries, resulting from an  explosion of dpna- 
niit(3. wliich plaintiff, as an  ernployeo of defendants, xns  us i~lg  in blast- 
i11g rochs, a t  defendants' quarry. 

The  jury has foullci that  plaintiff n a s  injured by the ~~egligellrc of 
defendants, as alleged in tlie complaint, but that  plaintiff, by his own 
~icgligence, contributed to liis injuries, as alleged in  the anslver. Plain- 
tiff's recoTery in this action is, tlicrcfore, barred by his contributory 
rlcgligence. EIe contends, however, tliat lie is  entitled to a new trial, 
btcause of errors a t  the tr ial  in tlie Forsyth County Court, which he 
duly acsignetl on his appeal to the Superior Court of Forsyth County. 

011 his appeal to this Court, plaintiff contends that  there \ \as error 
in the judgment of the Superior Court, OT erruling his assignriiellts of 
error, and affirming tlie judgment of the county court. This conten- 
tion is not sustained. There nap no error in overruling plaintiff's assign- 
ments of error based on exccptiolis a t  the tr ial  to the exclusion of tcsti- 
rno~ly offered by plaintiff as  evidence pertinent to the first issue. The  
ailsncr of tlic jury to this issue was favorable to plaintiff. Nor was 
tliere error in tlw instructions of the court to tlie jury, with respect to 
thcl second issue. I t  is  not contended that  the instructions as given 
nc rc  erroneous; l~laintiff contends tliat tlierc was error in tlie failure of 
t l l ~  court to imtruct  the jury in accordance n i t h  the rcquirerne~its of 
tlic statute. C. S., 564. T h r  clmrge of the court to tlie jury is set out 
111 the casc oil appeal. I t  is  full, clear and correct. The  prirlciple upon 
wliich a new tr ial  n a s  ordered by this Court i n  X e h a f e y  v. Sppa-  
lachicm Cfonst. C'o., 104 S. C., 717, 140 S. E., '716, is not applicable in 
this casc. The  court instructed tlie jury that the burden on the second 
].sue nn5 on defendants; and that  only ill the event the jury sliould find 
from the ericlence the facts to be as  contended by defendants, and as 
st:itc(l specifically by the court, could tlie second issue be answered, Yes. 
'I'll? jury could not have failed to  understand that  if they did not so 
f ind  the facts, they should ansner the issue, S o .  I n  this case, the court 
I\R\ ]lot required to instruct the jury that  up011 their failure to find 
facts as detailed in the instruction, they should answer the issue, No. 
-2 general instruction was sufficient. The  judgment of the Superior 
( 'ourt  is 

Afirrned. 
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( F i l t d  10 April, 1929.) 

1. Trial G h-\-rrtlict in this rase Iic~ltl not inronsistcnt. 

2. Evidence 1) a-Eviiie~~ce not rclatctl to  ~nnttrrs ill controversy proper l~  
c.xclutlrd. 

1,cttcl's t11:it tlo not relate to tiic, iiintters i l l  col!trox-c~,sy :ire l)rol~crly 
c~xclutlc~I as eviclc~lcr. 

PFR Cvxr.~ar .  The  jury, by its anrv cr  to tlic first issue, found that  t l i ( ~  
r lcfe~dnnt corporation did not eiitcr into the contract nith p1nintif-f. 
with respect to  the terms of his cnrl) lo~-~ncnt,  :IS alleged i11 the complaint. 
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I t  found, however, by its answer to the third issue, that  plaintiff was 
wrongfully discharged by said defendant from its employment and 
assessed his damages a t  $200.00. The defendant corporation did not 
except to or appeal from the judgment that  plaintiff recover of i t  the 
sum of $200.00. Tlie jury, evidently found that  plaintiff was employed 
by said defendant, by the year and not by the month, a t  the date of his 
discharge, as alleged by said defeiidant. Cpon these findings of fact, 
the verdict is not inconsistent. 

Plaintiff was employed by Geo. W. Fleming, acting as  president of the 
defendaiit corporation. Upon the allegations of the complaint, and the 
e ~ i d e n c e  offered a t  the trial, the effect of the jury's answer to the first 
issue, was that the jury found that said Geo. W. Fleming did not 
enter into the contract with plaintiff, as alleged in the complaint, either 
officially or il~dividunlly, and that, therefore, the money advanced for 
the purchase of the house and lot in Wilmir~gton, S. C., for plaintiff 
was advanced by him, out of his own funds, and not out of the funds 
of the corporation as a loan to plaintiff. Plaintiff is, therefore, indebted 
to the defendant, Geo. IT'. Fleming, as found by the jury, and not 
to tlie corporation. This inclebtedness was evidenced by plaintiff's 
notes, payable to the order of Geo. TT;. Fleming, and secured by mort- 
gage to him. The notes are now past due and unpaid. There i s  no 
error i n  the judgment that  defendant, Geo. W. Fleming recover of 
plaintiff the amount due on the notes, or in the decree for the fore- 
closure of the mortgage. There was no evidence to sustain the allega- 
tion in the complaint that  the execution of tlie notes and mortgage 
v a s  procured by fraud. 

I t  was not error to exclude the letter written by a representative 
of the corporation to plaintiff, in 1921, offered in evidence by plaintiff. 
This letter had no p r o b a t i ~ e  value as to the matters i n  controversy. 
I t  tended only to shom that  plaintiff was then ifi the employment of the 
corporation, and that  his services were satisfactory. These matters were 
not in controversy. They were admitted. 

Xor  was it error to overrule plaintiff's objection to the testimony of 
Gco. W. Fleming, with respect to a conversation between him and plain- 
tiff. This  testimony did not tend to  shom a n  offer of compromise. It 
tended to show plaintiff's willingness to surrender the house and lot to 
Gco. W. Fleming, the mortgagee. I t  was competent as  evidence of the 
fact of plaintiff's indebtedness to Geo. W. Fleming, a s  evidenced 
by the notes and mortgage, and contradicted the testimony of plaintiff 
with respect to said notes and mortgage. I ~ L  re Clodfelter's Will, 171 
N .  C., 528, 88 S. E., 625; Baynes v. Harris, 160 N. C., 307, 76 S. E., 
630; Daniel v. Tl'ilkersom, 35 N .  C., 329. 
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Plaintiff 's lno t io~l  fo r  a new tr ia l ,  upon  t h e  ground of newly tlis- 
corered evidence, first mnde i n  th i s  Court ,  is denied. I1 is immaterial  
whether Gco. Mr. F leming  advanced the money f o r  the  purchase of the  
liousr and  lot f o r  plaintiff by liis iridividual check or  by the  check of 
the  corporat ion of which h c  i s  president.  T h e  w i g h t  of the  evidence 
sustains  liis conteiitio~i t h a t  t h e  a d r a n c e ~ n e n t  n a r  iilatle by  Gco. W. 
Fleming,  individually, ant1 not by him, a s  president of t h e  corporation, 
i n  i t s  behalf. I t  is  doubtful  n l i e t l ~ e r ,  upon a lien- trial,  t h e  newly dis- 
corcrcd eridence, would cause a different result f r o m  t h a t  of which 
plaintiff now complains. A lezander v. Richmond Ced~zr  Wo&s,  177 
X. C., 536, 98 S. E., 780. T h e  judgnient is affirmed. W c  find 

iYo error .  

T H E  W A Y N E  NATIONAL I i f i I i  Y. T H E  SATIOSAT.  BANK O F  
L.sGRAKGE. 

(Filed 17 April, 1029.) 

1. Insurance N c-Bctmeen mortgagees, onc having prior registered 11101%- 

gage has priority in proceeds under loss payable clause. 
JVhcrc tlw o w i w  of lands borrows moncy there011 under two separate 

mortgages from different p~rsons .  one registered prior to the other, and 
the ~nortg:~jior contracts with each to take out crrtain policies of fire 
iils~lr;~nc.c for their benefit, thc rights of thc mortgagees to tllc proceeds 
under the policics will be detormi~ied by thc colitrncts as  executed in the 
loss 11aynI)le clauses in the policies, and wherc tlwy are of tlie Sew Yorli 
stalit1:lrd f o i ~ ~ .  and  made 1iay:tblc to tlic ~liortgagees '<:IS intcrcst may 
: ~ p ~ c : ~ r . "  tlie mortg:~gee wider thc! prior registered mortgage has n snpe- 
rior lieu on the proccctls to the one having the later rcgistcrecl security. 
(3. S., 6420, 3311. 

2. Same-Where there are no priorities procecxls will be divided. 
If ~ ~ c i t l l e r  of two mortgagees, for whom insurance has bee11 procured. 

11:ts any l~riority of claim or of liens, the p r o c c ~ l s  of the polivies will 
ort1iii:rrily be divided bct\vec~i them in proportion to their respective 
c1:rims. 

Arrsar, by  plaintiff and  defendant  f r o m  Grady,  J., a t  Chambers, 
21  September, 1928. F r o m  LEXOIR. 

Controversy without  action upon  a n  agreed s tatement  of facts.  
( 1 )  T h e  plaintiff is  a Xat iona l  Banking  Association wi th  i t s  pr incipal  
office i n  the  ci ty  of Goldsboro, and  t h e  defendant  i s  a Nai iona l  Banking  
Association wi th  i t s  pr incipal  place of business i n  the  t o m i  of LaGrange.  
( 2 )  At the  dates  herein set fo r th  J. E. Jones, of LaGrange,  was the 
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owner of three lots of land on which were situated two storage ware- 
houses, which also he owned. ( 3 )  On 4 December, 1920, J .  E. Jones 
and his wife esecuted and delirered to 11. T. Dickinson a deed of trust 
convcving the property above described to secure the payment of a note 
for $15,000 due 60 days from date, executed by said Jones and made 
p a p b l e  to the order of himself and by him negotiated to the plaintiff 
bank. The  deed of trust was recorded 14  December, 1920. (4)  On 
11 May, 1925, J. E. Jones and wife esecuted and delivered to thc de- 
fcnrlant a mortgage on the property above described as security for the 
payment of a note for $5,000 due I October, 192.5, executed by said 
Jones and his wife to said bank. The  mortgage, which was duly regis- 
tered. contains the follow in^. clause: '(The parties further covenant and " 
agree that they will effectuate and maintain a policy of fire insurance 
on the buildings situate on said property in  th r  amount of $5,000, for 
the benefit of the party of the second part, tlie policy to carry the New 
York standard loss payable clause duly attached thereto in  favor of the 
party of the second part, with the understanding and agreement that  if 
the party of the first par t  shall fai l  to maintain such insurance, then the 
party of the second part  may do so and the premium paid therefor shall 
be secured by this mortgage, tlie amount of such prrmium in  that event 
to be deemed part  of the principal indebtedness hereby secured." (5)  
The ulaintiff recluired said Jones to take out and carry the fire insurance 
hereinafter mentioned and had in its possession said fire insurance 
policies. (6 )  The said J. E. Jones, on 21 December, 1927, effected fire 
insurance in his name on the storage warehoui;es on said lands above 
described in the Globe &? Rutgers F i r e  Insurance Company, to which 
Jvas attached a Kew York Standard AIortgagc Clausc with full contribu- - L 

tion, in which, among other things it is provided "loss or damage," if 
any, under this policy, shall be payable to  Wayne National Rank of 
Goldsboro, N .  C., and the National Bank of LaGrange, as mortgagee 
(or trustee) "as interest may appear." On othcr dates, but after the 
esecution of said mortgages and prior to the destruction of the buildings 
by fire as hereinafter sct forth, thc said J. E. Jones effectcd fire insur- 
ance in his name on the said storage warehouses on said lands above 
described, i n  five other fire insurance policies issued by four insnrance 
companies, to each of which was attached the New York standard mort- 
gage clause, payable in the identical manner as in the clause attached 
to the Globe & Rutgers F i r e  Insurance policy mentioned hereinbefore in 
this paragraph, that  is, "loss or damage, if any, under this policy, shall 
be payable to Wayne National Bank of Goldsboro, N. C., and the 
National Bank of LaGrange, as mortgagee (or trustee) as interest may 
appear," the aggregate amount of the fire insurance in all six of said 
policies being $20,000. (7)  On 15 January,  1925, the buildings on the 
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lots above tlrscribctl n h i c l ~  wcrc cowred by the i ~ ~ s u r a n c c  policies werc 
injured by fire and tlie loss u a s  atljustcd by all the p r t i c s  claiming an 
interest therein and there \ \as paid by the i r~sura~ice  conlpa~~ics  for tlic 
damige to snid builtliugs amounts aggregating $11,250, rel)resentetl by 
checlis of said conlpany payable to J .  E. Jones, the W a y ~ ~ e  Katjon:rl 
Bank, arid the Kational  13mk of LaGrar~ge.  (8 )  *It tlle tiine of tllc 
fire there was due the plaintiff thv s u ~ i l  of $12,760 n it1 interest fro111 
1 October, 1927, and there n a s  due the d e f ~ ~ i ~ l a l l t  the s u ~ n  of $5,000 
with interest frorn 15  January ,  1026. 

The plaintiff co~itends that  i t  is entitled to the euti ie  arnou~it of the 
moneys paid u~ ide r  wid  irlsurar~cc policies, tile amount thic the plaintiff 
being in  excess of the total amount of the fire insurance collected. I t  is 
contended by the d e f c ~ i d a ~ ~ t  that  i t  is entitled to  one-11:rlf 3f said n lonep  
if the indebtedlicss srcured to it equals one-lialf of the, :,aid fire insur- 
ance fund so eollccted and non on deposit in the plaintiff hank, but that  
since tlie entire indebtedness to the defcntlant is  $5,000 I\ it11 iuterest 
from 15 Jaliuary, 1926, until paid, which is less than one-half of the 
fire i ~ ~ s u r a n c c  fund, the dcferitlant is cutitlod to $5,00(1 \\it11 intcrcst 
from 15 January ,  1926, and that  tlle plaintiff is entitled to tlie exess  of 
snid insurance fund over the amount of $5,000 and inter( st. I t  was ad- 
judged a t  the hcaring that  the plaintiff pay to the tlcfei d m t s  the sum 
of $5,000 out of tlic moneys now in hand and that  it rctain tlw h:tlance, 
to be applied by i t  on the indebtedrms due it by said Jones, both sums 
to be credited on all of his iriclcbtedrless which said banIIs l~oltl againit 
said Jones. 

From this judgment tllc plaintiff appealed, assignirq; as error thc 
failure to hold that  plaintiff is entitled to the whole of the proceeds of 
said insurance policies, to wit, the sum of $11,250; and the deferidant 
appealed, assigning for error the failure to allow tlle d e f ~ w l n u t  iuterest 
on $5,000 from 15 January,  1926, until paid. 

Diek inson  & F ~ e e ? n a n  f o ~  p l a i n f i f .  
R o u s e  LC. R o u s e  for de fendan t .  

A l n ~ m ,  J. The  defendant makes the p o i ~ ~ t  that  it has an  equitable 
clainl to the irisurar~cc fund, to tlic extent of the intlcbtedness due it,  by 
reason of the provision in its mortgage that  the mortgagor would insure 
the buildings for its benefit; and to support this position the defendant 
cites W h e r l e r  v. E'aclors' a n d  T r a d ~ r s '  Insurance  Co., 101 U. S. (11  
Otto),  439, 25 L. Ed., 1055. 

We understand the principle to be that  as a rule a mortgagw lias no 
right to the benefit of a policy taken by the mortgagor, in the absence of 
an agreement to this effect, unless the policy is assigned to l+n; but 
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where the mortgagor is  charged with the duty of taking out insurance 
for the benefit of the mortgagee, as between the parties to the contract 
the mortgagee is entitled to an  equitable lien on the proceeds of the 
policy obtained by the mortgagor. ll'heeler n. F. CE T.  Ins. Co., supra; 
Thonlas I:. T o n  X a p f ,  6 Gill & J., 372 ; Chipman v. Carroll, 25 L. R. A., 
30.5, and note; Fif ts  v. Grccery Co., 144 N. C., 463. I n  the case last 
cited. i t  is  said that  where the mortgagor has covenanted that  he will 
keep the mortgaged premises insured for the benefit of the mortgagee 
and then effects insurance in his own name, equity will treat the insur- 
ance as effected under the agreement and d l  give the mortgagee his 
qu i t ab le  lien. I n  this connection it may be noted that  the case of 
Dunlop n. zlz.e~y, 23 Hun.,  509, cited in  the defendant's brief Tvas re- 
~ e r s e d  by the Court of Appeals of the State of New York. 89 N. P. 
(44 Sickels), 592. 

But  how is the defendant's argument on this point applicable to the 
facts? The  mortgagor agreed to carry insurance for the benefit of the 
defendant and he was "required" to do the same thing for the benefit 
of the plaintiff. That  the agreement was in  writing and the "require- 
ment" in  par01 does not imply that  the duty with which the mortgagor 
 as charged v a s  less solemn or exacting in the one case than in the 
other. Sweaaingen, v. Ins. Co., 52 8. C., 309. Furthermore, all the 
policies procured by the mortgagor were intended to provide and did 
provide for the protection of both parties; they were payable to the 
plaintiff and to the defendant "as interest may appear." The Kern York 
standard mortgage clause was attached to each of the policies and this 
clause operates as a separate insurance of the mortgagee's interest. 
Balzk v. Ins. Co., 187 K. C., 97; Everhart v. Ins. Co., 194 N.  C., 494; 
V'eZch v. Ins. Co., 196 N .  C., 546. 

The defendant insists that  i t  had an  insurable interest in the prop- 
erty and that  without regard to its right to an equitable lien i t  was 
assured as to indemnity by the New Yorlr standard mortgage clause. 
There can he no doubt that  the defendant had such insurable interest. 
Joyce on Insurance (2 ed.), secs. 1036, 1037; Ins.  Co. v. Reid, I71 S.  C., 
513. Bu t  there is a difference between insurance of the mortgagee's 
interest and insurance of the mortgagor's interest for the benefit of the 
mortgagee-a difference, likewise, between the mortgagor's executed and 
unexecutcd covenant to take insurance for the protection of the mort- 
gagee. Joyce on Insurance (2 ed.), see. 104. I n  this case the relation 
of the parties is determinable by the executed contract, the direct ques- 
tion being vhether the intcrest of the parties in the proceeds of the poli- 
cies is to be adjudicated upon the basis of priority of mortgage liens or 
upon that  of a personal contract without regard to such priority. Batts 
v. Su71iran, 182 N. C., 129, i s  not authority for the position that  liens 
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upon property should be disregarded, because there the policy taken out 
by the tenant did not purport to protect the interest of thrb landlord. 

I f  neither of two mortgagees, for  wllon~ insurance has been procured, 
has any priority of claim or of licns, the procleeds of the policies should 
ordinarily be divided between the mortgagees in  proportion to their 
rcspectirc claims; but it is otherwise if there is such priority among the 
clain~ants.  26 C. J., 449, see. 588; Parker v. Ross, 11 :3. TV., 965; in 
Lichtstern 2,. Forcltand, 19-1 X. W., 421. "The insurance money re- 
ceived by the mortgagee takes the place of the mortgaged property, and 
the mortgagee would receive it, if the debt was due and unpaid, as he 
would receive the mortgaged property which it represented to reasonably 
account for its use." Jones on Xortgages ( 7  ed.), sec. 410. The plain- 
tiff's mortgage was registerrd 14  December, 1920; the dl~fendant's was 
not executed until 11 May, 1925. B y  virtue of our statute priority is 
given to the mortgage which was first recorded. C. S., 3311. Our con- 
clusion is that  the claim of the Wayne n'ational Bank ,jhould first be 
paid out of the funds derived from the policies of i i~surar~cc.  This con- 
clusion finds support in C. s., 6420, which provides that  \\here by the 
terms of a fire insurance policy taken out by :I mortgagor loss is payable 
to a mortgagee for his benefit the company shall pay all mortgages in 
the order of their priority of claim. For  this reason i t  i c )  not necessary 
to consider the defendant's appeal. 

Error.  

C. L. ANDERSON, AIIMINISTKATOR OF T'HOMAS G .  ANDERSON, DECEASED, V. 

L I F E  AND CASUALTY INSURASCE COMPANY O F  TENNESSEE.  

(Filed 17 April, 1020.) 

1. Insurance E +Construction of insurance contract in general. 
The rule that a liberal coustruction of ambiguous language will be given 

in favor of the insured has no application when the words employed 
clearly express the terms upon which the pol ic~ has been issued. 

2. Insurance R il--Construction of policy of accident insurance as to 
risks covered. 

Where a policy of accident insurance indemnifies first against injury 
to the insured while a pedestrian in connection with being struck down 
by certaiu classes of motor-driven vehicles, 2nd second, rgainst accident 
from a collision while riding in certain classes of motor-driven cars, the 
qualifying terms of each class will be applied to the risks of its par- 
ticular class, and will not k construed together so as to make the risks 
of one class of such vehicles or cars apply to an injury covered by the 
other. 
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3. Same-Rfotorcycles. 
A ~ol icy  insuring a perqon againit f~ccidcnt by collicion while riding or 

tlririnq in any horse-drawn veliiclc o r  motor-drircn car by iuterpretation 
clearly e~cludeu an nccidcnt occurring while the insured way ridinq on a 
motorcycle, a car by usual significance being an automobile, affording 
greater secnrity to the one ridinq thcrei~l thah a motorcycle 

4. Same. 
A motorcycle is a motor vehicle desicrled to travel on not more than 

three wheels in  contact vrith the ground as distinguishcd from a motor 
car \T hie11 has four wheels, and a body nithill whic.l~ n person rides, 
affording greater safety. 

APPEAL by plaintiff from L!jon, Emergency Judgc. at  September 
Term, 1928, of FOI~SYTII. ,iffirmed. 

On 14  Sep t~mbcr ,  1926, the defentlant issued to the plaintiff's intes- 
tat? a "Travel and Pedestrian Policy." The insuring clauses limit the 
~ s t e n t  of the i n s u r a n c ~  as follows: 

"Lifc and Casualty Insurance Company, of Tennesscc, hereby insures 
the person named in said schedule against the result of bodily injuries 
receired during the time thii: policy is in force, and effected solely by 
external violent and accidcntal means strictly in  the manner hereafter 
stated, subject to all the provisions and limitations hereinafter contained, 
as follows: I f  the insured be struck or knocked down or run  over while 
walking or standing on a public highway by a vehicle propelled by 
steam, cable, electricity. naphtha, gasoline, horse, compressed air, or 
liquid power, excluding injuries sustained while on a railroad right of 
way in violation of any statute or of any regulation of the railroad com- 
pany, or if the insured shall, by the collision of or by any accident to 
any railroad passenger ear or passenger steamship or steamboat, in or 
on which such insured is  t rawl ing as a fare-paying passenger; or, by the 
collision of or by any accident to any public omnibus, street railway car, 
taxicab. or automobile stage, which is being driven or operated, a t  the 
time, bv a licenscd dr i rer  plying for public hire, and in which such 
insured is  traveling as a fare-paying passenger; or, by the wrecking of a 
passenger elevator in which thc insurcd is riding as a passenger; or, by 
the collision of or  by any accident to any private horse-drawn vehicle, 
or motor-driven car in which insured is  riding or driving; or, if the 
insurcd shall, by being accidentally thrown from any such ~ e h i c l e  or 
car, suffer any of the specific losses set forth below, the company will 
pay the sum set opposite such loss." The  case was tried in  the Forsyth 
County Court and judgment of nonsuit was rendered, and on appeal to 
the Superior Court the judgment of the county court was affirmed. 

J .  Jf. TVeZls, Jr., and John C. Wa1la.ce for plaintiff 
Manly,  Bendren & Womble for defendant. 
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Alnaars, J. The i n s u r d  was a ~~ to to rc j c l e  officer in tlic police depart- 
ment of the city of Winston-Salem, and on I 1  August, 1987, while rid- 
ing on his motorcycle he was injured by its collisioli with a truck. The  
injuries he received caused his death on 1 5  .Iugust, 192'-. The motor- 
cyrlc was the ordinary two-w11cel machine propelled by gnsoliue. Tl~cn 
q u i ~ ~ i o ~ l  for tlwision is vlletlier a ~notorryrlc is witliin tllc claube, "1110- 
to r -d r i~  en car ill n l~ic l l  ilisurcd is riding or driring." 

'Tile appellant conttwtls that  the words "any such veliicle or car," near 
t l l ~  ontl of t l ~ c  last i l~sur ing  clause, crnbracc all the I ellicles described iri 
tlw ialauie r c l a t i ~ ~ g  to pcclestrial~s. This  instruction, n.<, think, is not 
pcrnii4blc.  Tlirre are  two classcs of persons for n l ~ o s e  benefit the 
policy n as intentled: pctlcstrians, or p( rsons "n alking or stantling on n 
public 11iplin nj,"  aucl travelers riding or dr i \ ing  in  specified vehicles or 
(-arb. These t n o  c l :~svs  arc  rlearly tlefinecl. The i~ltestate n a s  insured 
against the rtsult of bodily illjuricq caused, while 11c n a s  walki~ig or 
st:~n(lilig 011 a public Iiigli~\:ly, by being struck or knoclictl donn,  or run 
over by a 1 chicle propclltd by stc:in~, cable, electricity, ~ inpl l t l~a ,  gaso- 
line. llorsc~, compressed s i r  or liquid poner. I'erbonr driving or ridlng in 
motor-drircn cars are not incl~liled in this category. The  bodily irljurici 
:igainst n hicli thvp arc  i~isnrcd arc injuries caused tllcin in  the manner 
rl(~scribec1 w l d c  they arc th i r ing  or riding il vehicle u s d  in ordinary 
t rawl .  -1s the trio cl'isses arc scparntc aid distinct, the p11rnsc '.:111y 
such 1 eliicle or car," nhich  cl(.arly refers to vehicles a 1t1 cars of the 
lattor class, ca~ulot  rcasona1)ly be haid to include the veliicles deicribcd in 
tllr formc>r class. S o s c i t u ~  a sociis-the nlclailing of a tlonhtful word 
may be asccrtaincd t y  reference to the meaning of nods associated 
with it.  

I s  a motorcycle a motor-driven c a r ?  The  question, on which we Ila\(, 
no direct decision, has been determined by otlicr courts adversely to the 
contention of the appcllant. The  clausc untlcr consider,itioil-('niotor- 
tlriren car i n  whicll the insured is  riding or driringn--m: s construed by 
the Court of Errors  and Appeals of Ken- Jersey in Z ' P T ~ ? ~  7.. SO?-fh 
Amel-ican Ace. Ins. Co., 138 At., 894. There it n7as said : 'Our examina- 
tion of the provision of the policy sued on bearing on the present con- 
trorcrsy has led us to the conclusion that  the correct interpretation of 
thc terms of the policy excludes a motorcyclc from the cl:iis of a motor- 
driven car. Thc r r  is no ambiguity in the language of the policy. The  
principle of law that  when an  ambiguity exists the policy should be 
liberally construed against the company and in f a ro r  of the insured has 
no application. Tlic ordinary and usual meaning of the xords  must be 
rought and given to them. Whcre the words are  used to express the 
meaning of the party using them, the court mill not adopt a strained and 
improbable construction. Berc v. T r a v e l e ~ ' ~  Insuran~ce Po., 85  N .  J. 
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Law, 533, 112 A. 859, 14  A. L. R., 983. The  policy uses the phrases 
"horse-drawn vehicles" and "motor-driven cars." A motorcycle is a 
vchicle. I f  nlotorcycles were intended to be included, the draftsman of 
the policy would have used the words "motor-driven vehicles." After 
using the word "vehicle" in the phrase "horse-drawn vehicles," i t  would 
~ c e m  that  the use of the phrase "motor-driven car" immediately after- 
ward is significant and indicates a purpose to exclude such a vehicle as 
:I motorcycle from the provisions of the policy. One riding on a motor- 
cycle is more exposed to accidents than one riding in  a motor-driven car. 
.\ car stands upright on four wheels whether in operation or stopped. 
I t  is  protected by bumpers in front and rear. I t  has a body in  which the 
p:lssengers sit wliicli protects them in some measure from the perils of 
tlie highway. One riding on a motorcycle cannot keep it in equilibrium 
\\hen not i n  operation. When stopped he must get off or place his feet, 
or one foot, upon the ground. A motorcycle has no front or rear pro- 
tection in the form of fendcrs o r  bumpws. I t  has no  body for the pro- 
tection of the rider. A rider is therefore more exposed to the dangers 
~ilcitlcnt to congested traffic. For  these reasons, which make the risk of 
riding on a motorcycle greater than that  of riding in a motor-driven 
caar, we think the rider on a motorcycle waq intentionally excluded from 
the provisions of the policy by the use of tlie language employed. The 
use of the preposition "in," in the clause of the policy reading "or motor- 
t l r i ~  en car in which insured is  riding or driving" is also significant. One 
]aiding on a motorcycle is not referred to as riding ''in" a motorcycle, but 
"on" a motorcycle. 4 passenger or one driving a car is not usually re- 
fcrred to as riding "on" a car but ('iu" a car. Where a policy uses the 
words ('or motor-driven car in which the insured is riding or driving," 
it is for the purpose of limiting the insurer's liability. The  reason is 
the one we have indicated, the greater safety of the insured "in" a car. 
This distinction has bccn recognized in a number of cases." 

I11 Xalo c. S o l - f h  A l m e r i c a n  Ace .  Ins. Co.. 153 N. E., 557, the Supreme 
.Tudicial Court of Nassachusetts observed : "The word 'car' is ordinarily 
used in speaking of an automobile. I t  is a common expression describ- 
Ing an automobile. I t  is a matter of common knowledge that  in ordi- 
nary conversation a motorcycle is not referred to as a car, but is 
.poke11 of as a motorcycle. The  difference in the mechanical construc- 
tion of autonlobiles and motorcycles does not indicate that  a common 
designation woulcl naturally apply to both. *I motorcycle having ordi- 
narily two wheels is a machine more in the nature of a bicycle equipped 
with motor power." 

The same result, based upon similar reasoning, was announced by the 
Louisiana Supreme Court in L a P o r f e  v. Y o ~ f h  A m e r i ~ a n  Bee .  Ins. Co., 
161 La., 933. 48 A. L. R.. 1096. 
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Our  statute defines motorcycle as a motor vc4iicle designxl to travel on 
not more than three wheels i n  coutact with the ground except any such 
vehicle as may be included in the term "tractor," as definld in the same 
statute. I?. L. 1927, ch. 148, sec. l ( c ) .  There is  nothing in  our law 
which is  inconsistent with the cited authorities, and we see no reason 
why they sl~oulcl not be regarded as conclusivt: on the quetitio11 here pre- 
sented. The  j u d g n l e ~ ~ t  is 

AWirmed. 

JOIC IIAIIl{ISOK A A L I  WIFE, HETTIE IISII.IIISOS, r .  U. JI. SLUDEK. 

(Filed 17 April, 1929.) 

Contracts E a-Action of defendant held not a breach o f  contract for 
h a r d  during his life. 

\Vllere there is a ~ ~ ~ t r i t c t  to furliisll the d~fe~ idau t  board and lodging 
tluril~g his l ife ill ~311sid~~riitiol1 of his I\-illing all his 11ropel.t~ to the plairl- 
tiffs, the ticfc11t1:int does not brei1c.11 his co~ltrirct by merely lea\-ill:: the 
plnintiEsl llouse without objecting to the board and lodg:ing, which the 
yliii~~tiEs are rcudy, able, and willing to furnish, and residing elsewhere, 
and the 1)1:1ii1tiffs U:IS not mnintni~~ all ;~ction for the iilnvulit of tlle 
board :111d lcdgiug to tile date of his so lea\-ing without sllowill:: that the 
defendii~lt has hrenclled the same by refusing to corn& with its terms. 

APPEAL by l)laintiffs from judgment of Superior Court of GUILFOKD, 
X o o r c ,  J .  Affirmed. 

This action was begun and tried in  tlie municipal court of the city of 
High Point, before Teague, J., and a j u r ~ .  

From judgment of said court dismissing the action, plaintiffs appealed 
to the Superior Court of Guilford Couilty. The  only assignment of 
error on said appeal was based on plaintiffs' exception to the judgment 
which was rendered upon defendant's motion a t  the close of all the 
evidence. 

From the judgment of the Superior Court, refusing to sustain plain- 
tiffs' assignment of error, and affirming the judgment of the municipal 
court, plaintiffs appealed to the Supreme Court. 

D. C. J f a ~ c R a e  a n d  R. T .  P i c k c n s  for plaintifs. 
2. I .  Walser for defemdant.  

CONNOR, J. This  is an action to recover the value of board and lodg- 
ing furnished by plaintiffs to clefendam, under a special contract, en- 
tered into by and between plaintiffs and defendant, on or about 
SO March, 1925. The  contract is admitted in  the pleadings. There i s  
no controversy between the parties as to its essential terms. 
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Plaintiffs agreed to board and lodge the defendant, i n  their home in 
the town of Thomasrille, 1\'. C., so loiig as he should live, and defendant, 
i n  consideration of said agreement, agreed to execute his last will and 
testament and thereby devise and bequeath to plaintiffs all his property, 
both real and personal, to the end that  plaintiffs should have said prop- 
erty a t  defendant's death. 

Pursuant  to the terms of said contract, defendant entered the home 
of plaintiffs on or about 20 March, 1925, and lived in  said home con- 
tinuously, except vhen  absent on occasional visits, from said date to 
10 October, 1927. During this time plaintiffs, under the terms of their 
contract with defendant, furnished to liiin board and lodging in their 
homr, Defendant accepted said board and lodging without complaint. 
On 14 Xarch,  1925, defendant signed and duly executed a paper-writing 
which is in form sufficient to constitute his last will and testament; he 
thereby devised and bequeathed to plaintiffs all his property, both real 
and 1wrsond. Defendant delivered said paper-writing to the person 
named therein as executor of said last will and testament; said paper- 
writing has not been altered, revoked or canceled, but is  now in  the pos- 
session of the person to whom i t  Tvas delivered by defendant. From the 
date on which plaintiffs and defendant entered into said contract, to wit, 
20 Xarch,  1028, to 10 October, 1927, both parties to said contract com- 
plied in all respects ~ v i t h  its terms. 

On 10 October, 1927, defendant left plaintiffs' home; from said date 
to the date of the commencement of this action, to wit, 11 Pebruary, 
1928, defendant boarded and lodged elsewhere than a t  the home of 
plaintiffs. When defendant left the home of plaintiffs, and procured 
board and lodging elsewhere, he made no complaint of the board and 
lodging furnished to him by plaintiffs in their home. The only reason 
defendant gave for learing plaintiffs' home was that  he did not like to 
live in to~vn,  and wished to live in  the country. P r io r  to 10 October, 
1927, defend:mt had frequently left plaintiffs' home for visits, after which 
lie returned to said home and resumed his relations with plaintiffs. 
'I'lwre was no evidence tending to show that  plaintiffs objected to de- 
fendant leaving their home, or that  they have a t  any time requested him 
to return:  nor was there evidence tending to show that  defendant, since 
leaving plaintiffs' home on 10 October, 1927, has  made any demand or 
request of plaintiffs with respect'to his  board and lodging. Defendant 
has simply left plaintiffs' home, without complaint as to the manner in 
which plaintiffs had complied or were complying with the terms of their 
contract; there was no evidence tending to show whether or not defend- 
ant  intends to return to plaintiffs' home, and to resume his relations to 
plaintiffs under the contract. 



T h e  only question preseiited f o r  decision is nl ic thcr  t l i ~ r e  n a s  ally 
evidence f r o m  which t h e  j u r y  could have fount1 tha t  tlefendant lmd 
brcachcd o r  abnndoried his  contr:lct n i t h  p la in t~f f? ,  allti tlierclby sub- 
jected l i i~nself  to  this  action f o r  tlw recovery of t h e  value‘ of tlic board 
and  lodging furnished by  plaintiffq to  h i m ,  pr ior  to  1 0  Ociobcr, 19.37, i n  
p a r t  pcrfornimice I I ~  tlicm of tlicir contract nit11 tlcfend:~nt. 

W c  concur nit11 t h e  judge of the  Snpcr ior  Court  i n  hi(, ilccision tha t  
there n a s  n o  e r ror  i n  tlic jutlgnicnt of the  i i~unic ipa l  court,  disniissing 
the action f o r  tliat t l ~ c r c  na.: no ~ ~ i ~ l c n c e  a t  t h e  t r i a l  tc  iding to >liov 
tliat tlcfendant lintl brcaclied tlic contracat, o r  that  t h e  contract had  been 
:~hantlonecI by either p a r t y  t l i c ~ r  to. 

l 'laintiffs rely upoil Ilaymcrn P .  l lnris ,  IS2 S. C., 563, 100 S. E., 
554, as  sustnining their  assignment of error .  I n  t h a t  c l v ,  defendant 
b~ his  dcmurrcr ,  admit ted tlint tllc contract by  nl i ich h e  liad agrcctl to 
give liis lnntl to plaintiff,  liad I ~ c n  nbantloned. I t  naq,  ~ l ie re forc ,  licltl 
tliat, upon  the  allcgntions of tlic complaint,  plaintiff aould recover, 
bcforc the  death of dcfentlaut. on a yuanfum meruit fo r  t le services hhc 
liatl pcrfornicd pr ior  to tl~fciic1:int's breach and  abandc~nmcnt  of t h e  
contracat. I n  the  i i ~ s t a ~ ~ t  case, defendant  denies t h a t  lie lias breached 
t h e  contract,  o r  tliat t h e  contract h a s  been abandoned htr citlicr p a r t y  
thcrcto;  lie allcgcs i n  his  a i lsncr  tliat the  contract is  still  :absistiug, and  
is  i n  ful l  force. Therc  was n o  c ~ i d e n c e  to  su\t:lin t l ~ c  a1lcg:~tion i n  t h e  
coiiiplaint tliat tlefendant h a d  brcaclied tlie coutrnct,  o r  tli l t  t h e  coiltract 
llntl 1wcl1 :~\aiidoiicd. Tlle fa i lu re  (of t lo fc~ ida~i t  to  r c m : ~ i ~ i  i n  plaintiffs' 
honw continuously, and  to :tcccpt tllc3re tlic ho ,~r t l  : m l  lodging \~-hicli 
plaintiffs a r e  rcady, n i l l ing  a n d  ahlc to  furnish,  i n  accordance with 
their  contract,  docs not rel icrc  tlcfc~itl:nlt of liis oblignt on, under  tlie 
contrar t  ; so long :is plaintiffs a r c  reatly, n i k i g  and able t o  coinply 
nit11 the  rontract  011 their  par t ,  dcfcnc1:rnt is and  will  bt> bound by i ts  
t e r r ~ ~ s .  I t  i~ ~ l e n l ~ n t a r y  tliat plaintifis cannot main ta in  a11 action on 
the  contract,  un t i l  and  unless dcf rndant  lias i n  soiile n a y  breaclicd i t .  
I)eferidmlt did not agree to  r t m a i n  coiitinuously i n  plaintiffs' home, so 
long as  h c  sllall l ive; if h e  cl~ooqes to l e a r e  said home f r o m  t ime  to time, 
of his: o ~ v n  accord, and to procure hoard antl lodging cltcivhere, lie does 
not tlicrehy In-enc.11 his  contract to  csccute his  last will  ,nid tcqtanient, 
devising and b ~ q u c a t l l i n g  al l  hit property to plaintiffs, i r  consideratioll 
of board and lodging furnished t o  h i m  by  l)laintiffs,  o r  of board and  
lodging which plaintiffs a r e  ready, n i l l i n g  and able to f l r n i s h  to him,  
a t  h i s  request i n  their  lionic. 

I n  t h e  a h v n c e  of eviclence slio\ving a l ~ r e a c h  of the contract by  dcfend- 
ant ,  nmountinq to a n  abandonment  of t h e  rontract,  acquiesced i n  by  
plaintiffs,  plaintiffs cannot recover of defendant, dur ing  h i s  lifetime, 
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on a quanfunz meruif, for board and lodging furnished to him, under 
the contract. I f  defeiidant shall fail to devise and bequeath his prop- 
w t y  to plaintiffs, by his last will and testament, he will thereby breach 
his contract, and plaintiffs can then recover damages caused by such 
breach, up011 showing that  they h a w  fully performed the contract, on 
their part, by furiiisliing board and lodging to defendant so long as he 
lived; they cannot then bo defeated of their recovery by a showing that  
dcfend:rlit did not remain co~itinuously in their home, and there accept 
board mid lodging ~vhich plaintiffs were a t  all times ready, ni l l ing and 
able to furnish in perforniance of their contract. W e  find no error in 
the judgment of the Superior Court. I t  is 

Affirnied. 

IT. F. J I O R R I S O S  r. TT. C. I.CTVIS a m  GROVER THOJIPSOS. 

(Filed 17 April, 1920.) 

Abatement and Revival B +Action is pending from issuance of sum- 
mons-Pleadings. 

-111 action is lmlding in the Superior Court from the time the clerk 
issues the summons for service by the proper process officer, aiid where 
the action has not abated by failure to corulilete service as the lam re- 
quires, x~iothcr actioli 1;lter begull, involving the same subject-matter 
hetwoen the same pr t ies ,  will be dismissed wlien this is propel.1~ 11lade to 
;Lplwar. C. S., 473. 

,IPPEAL by plaintiff from Shaw, J., a t  Kovember Tcrm, 1928, of 
GI-ILFORD. 

Civil action to recover damages for an  alleged negligent in jury  re- 
sulting from a collision between plaintiff's automobile, drive11 by him- 
self, and a truck, owned by the defendant, TI7. C. Lewis, and operated 
a t  the time by his employee, Grorer Thompson. 

On  motion of the defendant, TIr. C. Lewis, there was a judgment dis- 
niissing the action as to him for that  another suit between the same par- 
ties, involving the same subject-matter, v a s  pending in Surry  County; 
and on nlotion of defendant, Grorer Thompson, the action against him 
was removed to Surry  County for tr ial  for the convenience of witnesses 
and to promote the ends of justice. 

Plaintiff appeals, assigning error. 

Ring, S a p p  d? King for plaintif. 
J .  F. Bendyen and Wm.  -41. Allen for defendants. 
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STACY, C. J. The  collision be tm~en  plair~tiff's automobile and de- 
fendant's truck occurred on 23 September, 1927. Suit  for damages . . 
arislng out of said collision n a s  instituted in  Surry  County by TIT. C. 
Lewis against W. F. Iforrison 14  November, 1927, summons being 
signed by the clerk on that  day, delivered immediately to plaintiff's at- 
torney for delivery to the sheriff n h o  received it 22 November and duly 
served same 28 November thereafter. The  present suit of W. F. Mor- 
rison against W. C. Lewis and Grover Thompson for damages arisillg 
out of the same collision was instituted i n  Guilford County 21 Novem- 
ber, 1827, summons being delivered to the sheriff 22 November and 
duly served 25 November thereafter. 

The  appeal presents the single question as to whether the suit of 
Lewis ?>.  ?Iforrison was pending in  Sur ry  County a t  th2 time of the 
institution of the present action in  Guilford County. The  tr ial  court 
held that  it was, as summons had been "issued" therein 14 Korember, 
1927, and we are disposed to concur in  this ruling. 

The  rationale of our decisions on the subject seems to be that  when 
a summons passes out of the hands of the clerk for service, whether de- 
livered directly to the sheriff or to another for him, and is duly served 
on or before the day fixed for its return, nothing else zppearing, the 
action is regarded as pending from the time the summons left the clerk's 
office, under his  sanction and authority, for thp purpose oi' being served. 
XcClurc v.  Fellows, 131 N. C., 508, 42 S.  E., 951 (orerrulcd on an- 
other point i n  G r o c c y  Co. v. Bag Co.. 142 IS. C., 174, 55 S. E., 90, and 
Jeneftc v. I lovey,  182 N .  C., 30, 10s  S. E., 301) ; H o z ~ s f o l ~  v. Thornfon,  
122 N. C., 365, 29 S. E., 827; C u i r i ~  T .  I l a i ~ h ~ t ~ s ,  118 i\T. C., 503, 24 
S. E., 476; Il'cbsfer v. Sharpc, 116 N. C., 466, 21 S. E., 912; Pettigrew 
v. JlcCoin, 165 N. C., 472, 81 S. 15., 701; C o n s f m c f i o ? ~  Co. v. Ice CO., 
190 3. C., 580, 130 S. E., 165. 

I t  is p r o ~ i d e d  by C. S., 475, that  "civil actions shall be zommcnced by 
issuing a summons," arid, as a general rule, a summons is said to be 
"issued" \\hen it passes from the clcrk'i offict,, or the o f i ~ ~  of a justice 
of the peace, nndrr  the sanction and authority of such officer, for the 
purpose of being served. Of course, if the summons be not served on or 
hefore the clay fixed for its re tur i~ ,  and 110 alias i s  sued ou: or ordered, a 
discontinuance of the action rcsults therefrom. J7cel?j I ) .  Minus, 196 
X. C., 345. .2nd if a discontinuance bt1 IT-orked by failure to serve the 
sunimoirs by the return date, and not until that  time, i t  would seem to 
follow that  thc action vns  pel~cling from the time the rurimons left the 
clerk's hands for the purpose of being served. Pettigrew v. UcCoin ,  
supra. 

The  decision in  Smith v. Lumber Co., 142 N.  C., 26, 54 S. E. ,  738, is 
not a t  variance with this position, but i n  support of it, for in that  case- 
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the question of only one day being involved-the summons did not leave 
the hands of the justice of the peace who signed i t  until the day fol- 
lowing its date. 

The  motion to dismiss the present action as against the defendant, 
W. C. Lewis, was properly allowed. Al len  V. Salley ,  179 N. C., 147, 
101 S. E., 545. 

I n  Alexander v. S o r w o o d ,  118 N .  C., 351, 24 S. E., 119, i t  was said:  
"Where an action is instituted, and i t  appears to the court by plea, 
answer or demurrer, that  there is  another action pending between the 
same parties and substantially on the same subject-matter, and that  all 
the material questions and rights can be determined therein, such action 
will be dismissed." 

On  authority of the cases cited, the judgment will be upheld. 
Affirmed. 

(Filed 17 April, 1929.) 

Appeal and Error B a--Assignment of errors under Rules of Court. 
Where exceptions and assignments of error in a special municilml court 

are overruled upon appeal to the Superior Court, and are again relied on 
in an appeal to the Supreme Court, they must be sufficiently definite to 
enable tlic Supreme Court to understand what questions are sought to be 
presented without a voyage of discovery through the record, Rule I D ,  
see. 3, and otherwise the appeal will be dismissed on the appellee's motion. 

APPEAL by defendant from Xhaw, J., at  December Term, 1928, of 
GUILFORD. 

C i d  action to recorer funds alleged to have been deposited in the 
Commercial National Bank of High Point  by C. N. Cecil, trustee, and 
seized under execution by the Snow Lumber Company. 

The case was tried in the municipal court of the city of High Point, 
the court of first instance, where findings were made in  favor of the 
plaintiffs and judgment entered thereon. On appeal to the Superior 
Court of Guilford County, these findings were approved and the judg- 
ment of the municipal court affirmed. 

The defendant appeals, assigning error as follows: 
"The errors heretofore assigned in  the Superior Court are hereby 

assigned in  the Supreme Court, and as same were duly grouped in the 
Superior Court, appellant does not deem it necessary to restate and 
group same." 



T h e  assigl~ri lc l l t~ of errors  i n  thc Sulwrlor  ( 'ourt \\ crc a -  follorr s : 
((OII appeal  t o  the  Super ior  Court ,  t h e  defendant hcreulltler groups i t s  

csc~el~t ions and  respectfully assigns ill e r ror  the  actions cf tlle court  as 
scxt out i n  i t s  respective csc rp t io r~s  :nit1 assignments of error, as follows: 
Except ion No. 6 (R., p. 35). Refnsal  of court to make t h e  finding of 
facts, t o  drarv the  conclusiolis of 1a\v and to siqri the  judgment :IS ten- 
tirretl by t h  dcfcildant, as set out ill the  rccortl. 

"Exception S o .  7 (R . ,  p. 135). '1'1ic~ bijining of tlic jutlgrtient ns  w t  out 
i n  the  record." 

Looking back in to  tllc rccortl, i t  appears  t h a t  t l ~ c  "~pcvin l  x c r d ~ c t ,  
concluziorrs of Inw ant1 judgmcrlt" t ~ n t l c r c d  by the tlcfcnd: lit, ellc s u h j e ~ t  
of tllr i i s t l l  exception, coYclrs more  th:ln eight pngt i of the  record, and  
tlic j ~ ~ t l g m c n t  signed, the cnbjcct of tlic ccrenth e s c ~ p t i o l i ,  covers np- 
p r o \ i l l ~ a t c ~ l ~  fivc pages. Tlic c\cq)t ions ~ r c ,  not slwc~ifiv. 

C. C. I ~ a r n l / u r f ,  R o b i u v ~ ~ .  lTu1ro~f11 CC Rccsr trilil %. I .  li 'ulsc;. f o r  
plai11 i i [ i ,s .  

/ ' ( 'n ( ,och  d Dtrlfon nni7 -1  isf fin cC. T u r n r r  f o r  rl'cfi~tul(ln '. 



1 .  Highways B c-Yiolation of speed law ncgligcnce per se. 
The oprr:iti~ig of nil nnton~ol~ile u l ~ o ~ l  :I pul~lic higllway or street ; ~ t  a 

speetl ill excess of the limit fixed by law is negligence po. sc. 
2. SarnoNcgligcnre must bc proximate cause to be actionable. 

Segligellcct in exceeding thc' l(yn1 speed limit on :I public liigl1\\-ay or 
strecl is iumflicient for :I recovery of dninagcs nnless tl~erc' is :I c ;~us :~ i  
i.o~mcctiori l w t \ \ - c ~ ~ ~  tllc I~re:~c.h o f  clutg i~nl~oscd by la\\ and the itlj~ur?- 
cc~mplainetl of .  

('1111, ACTIOA, bcforc, SSiincluzr, J., a t  F e b r u a r y  Term, 1929, of 
111 ItHA1ZI. 

T h e  plaintiff inbt~rutcci all actloll :tgmri.t defendants  f o r  damages. 
allegilig that ,  u11llc 11c 11 ns attc rlipti~lg to cross E a s t  i\ZC~in Strect  i n  the 
vity of Uurhanl ,  on  thc night  of 1 O c t o b ~ r ,  1936, lle n a i  ~ ~ c q l i p c ~ ~ t l -  
s t r u r k  and injurctl  11y :in : ~ u t o r n o b l l ~  ov nctl 1,. tllc clcfel~tlar~t,  C7:~rpenter 
Xlotor C a r  Comp:my, :l ld operated 17y a yomig m a n  liarrletl ltoss, n h o  
\ \ a s  the allcgecl agelit of said csonipany. 

There  n as ericlencc te l ldi~lg to shou t h a t  the  p l ~ i n t i f f  na.i struck a t  a 
1m11t i n  t l ~ c  b u s i n c i ~  swtion of the (*it., anel there n: i fur t l l r r  exidence 
tellding t o  slion- tha t  tlic autoniohilc n a s  being operatcd a t  n spted in  
(Ace\> of the  l imit  prescribed by  law. 

r 7 1 lie m u d  iisucls of nigligcncc, contr lbutorp ncglleence and  damage5 
x e r c  submittccl t o  thc  jury.  T h e  l i m e  of i~cgligcnce n a s  ansnered ill 
tho n r g a t i ~  e. Wl~ereupol i  judgmcwt n as  el~terci l  tllnt the l ~ l a ~ l i t i f f  t : h  
nothing,  f r o m  vllic11 j u d g ~ i ~ r ~ i t  tlic plaintiff appealetl, assigning error .  

B R ~ G D I - K ,  J. T h e  t r i a l  judge i m t r u ~ t e d  thc j u r y  aa fo l lons :  " S o \ \ ,  
gentlcnlcn of tlic jury, the fact  thxt  a nian m a y  drive i n  excess of the 
lcgal rxtc  of spec11 is  not  in itself ~~t .gl igcnce.  ,I m a n  m a y  tlrirt. i n  
ewes.: of the  lcgal rate  of s p ~ c d ,  a n d  a t  the same t ime m a y  not be gui l ty  
of iicgligcnce a t  all. H e  m a y  he a careful  ant1 conlpete~i t  d r i ~ m ,  and  he 
m a y  exceed the  s p e d  l imit  and  hc m a y  not bc d r i ~  ing recklessly and  
carelessly, arid t h a t  nould  not constitute npgligcncc in  itself. T h e  lam 
sayq, howerrr ,  when you lial c otlier r ~ i ~ l e n c c  of nrgligencc, tha t  you 
m a p  consider t h a t  a ?  a c i rcu~ni tance  just as  you would consicler a n y  
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other circuinstnnce bearing upon the m a i l ~  quvstioi~. of TI l ~ ~ t l l e r  or not a 
man was negligent, arid cousitler it in that rc-spect-but that  im' t  negli- 
gence in itself. that  fact standing nlolie. The  plaintiff coiltenits you 
ought to find that  the negligence of Ross cnuscd the in.jnry, ant1 con- 
tends that  there n as no other car ulwn the street. nut1 that  n ns the only 
way it could h a ~ e  happened." 

The foregoing instruction n ns erroileous. I t  11 a s  clcnrlp and rnani- 
festly a legal mishap which inad\ rrtcntly slipped into t lc day's work. 

The  breach of a statute eliac,ted for the protection of the public i s  
n~gligelice per sc: but notn itllstalltling. thew muqt h~ ;l causal connec- 
tion betw\.cen the breach of the statute and the injurj-  i~ornplained of. 
Lcclbetfcr v.  EnCIZis7~, 166 S. C.. I%;;, 41 S. E.. 1066: is 7.. Long, 189 
K. C'., 129, 1 2 6  S. E., 321: G ' i l l t ~  I.. '/ i n n c t i  ( ' o r l , .  1!):1 'i. ('., 346, 137 
S. E., 153;  Pcfms 1 % .  Tca ( ' 0 ,  194 S. C'.. 1 7 %  13s S. E .  >95: Goss v. 
IT7i1ila7ns, 196 N. C., 213. 

Xew trial. 

Appeal and Error J b-Power of remoral for conx-tmienrc of witness is 
within discretion of court and not i'cxvicswable. 
.I motion for tlic rcinov;~l of ;I  c.;rnstL from olir r.ol111t~ t o  ;~iiother for 

conrenience of witneasr~s :1nd t o  l)ro~l!ot(~ t l ~ ( ~  ~ i i d s  of jn\tiee is ncldressed 
to the so~mcl  discretion of the Sullcrior ( 'owl jut1,cr. :inti : s  not sulrjcct to 
review in the Supreme Court erc,csl~t I I ~ W I I  n b u ~ c  of this tliscretioii. C. S., 
470. As to n-l~etller a city c.oui,t 11;~s t l ~ r  right t o  rcBrnc)vc ;I c . : ~ ~ i s c \  for this 
reason to n Superior Conrt of a ~lifl'erei!t cc~nilty is n~rt ]lrwc.~ltetl 11. the 
record oli this alqwnl. 

APPEAL by drfendant, C1larlt.s 11'. Fulton, from 51/(1u J., :1t Jkcem- 
ber Term, 1925. of GTILEORD. 

Hotion by the defendant. Chailes W. Fulton, to ~ c n i o ~ e  tl1c.c actions 
for slander and slander of title from "the municipal court of the city of 
High Point." nliere they n ere instituted, to the Superior h u r t  of Surrv  
County for tr ial  on the groundc. of con~enicnce of nitnp>qc3 and to pro- 
mote the ends of justice, which motion mas denied in  the court of first 
instance and judgment affirmed on appeal to the Superior Court of 
Guilford County. 

From the order of the Superior Court affirming the judgment of the 
municipal court the said defendant appeals, assigning el rors. 
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h7ing, Sapp (e. King, Gold & Y o &  and Roberson, Hawmth & Reese 
f 01. plainti f .  

Folyer c f  Folger a ,d  Carter & Carter for defendant, C. W .  Fulton. 

S T A C ~ ,  C. J. I t  is not conceded t h a t  t h e  judge of "the municipal  
court of the  ci ty  of H i g h  Soin t"  h a s  t h e  power to  remove a cause f r o m  
said munic ipa l  court  to  t h e  Superior  Cour t  of a county other t h a n  
Guilfortl f o r  t r ia l ,  but  even if i t  were (which question i s  not  presented 
and therefore not decided), still  the  motion to remove, on  t h e  grounds 
stated, "for t h e  convenience of witnesses and  to promote the  ends of 
justice." C. S., 470, rests i n  t h e  sound discretion of the  t r i a l  court,  and  
is not rrviewable on appeal  i n  the  absence of abuse of such discretion. 
Power C'a. c. 1<11hf~, 186 S. C., 355, and  cases cited. 

Affirmed. 

T~~~~ OF I<ESIrA\vOl:TII ET AI,. V. SOLOX HYDER, TAX COLLECTOR FOR 

UUXCOMBE COUNTS. 

(Filed 17 April, 1929.) 

1. Drainage Districts A n-Statutes creating drainage district construed 
in pari materia. 

Where proceedings for the establishing of a special taxing drainage 
district a re  referred to in a later statute and confirmed therein with an 
additional prorision establishing its boundaries, the two being inter- 
related. are  to be construed together by the courts when the constitu- 
tionality of the district is questioned. 

2. Same--Notice to or consent. of those included in district not necessary. 
Where an incorporated town having a sewerage system is included in a 

special drainage district later established by statute giving defined 
boundaries overlal~~ii lg  those of the town, it  is not required that those 
owning land within the laplmge should be notified or give their consent 
to be also included within the boundaries of the special district. 

3. Drainage Districts A +Boundaries of district need not coincide with 
political subdivisions. 

The General Assembly of Sor th  Carolina has the power to create drain- 
age districts without regard to the boundaries of the other political sub- 
dirisions of the State, such a s  county or municipal boundaries and the 
like. 

4. Same--Provision that town owning sewerage system cannot be made 
s part of district without consent relates to sewerage system and not 
to bonndaries. 

Where a statute creating a special drainage district includes in its 
espressed boundaries a n  incorporated town already having a drainage 



systrm. n proriso thereill that no person, firm or corporation owniug any 
\rater systvm s11:lll be corn~elletl to bccome a part of sn-11 sanitary dis- 
trict  inl less sntist':~ctory, ctc.: I leld,  the word "distrii.t" used in the 
~ ~ r o r i s o  me:rlis "district system" ant1 liot the bonndnries of the area, mid 
tlocs not oger:lte to relieve those l i r i ~ ~ g  ill sncli section from the drainage 
assrss~nents. 

3. nrainago Districts I3 a-Sotice and an  opportunity to be heard not 
necessary to validity of special taxes for district. 

6. Same-Spcrinl tau for drainage district docs not recluirc submission 
to  voters nor is its creation priratc act. 

7. Samc-Arsrssinp special clrainagc tax not 2111 c\crc.ise of Eminrnt 
1)omain-Dnc Process Clause. 

8. Samc-Double taxation not grounds for attacking drainage assess- 
ments. 

APPEAI. 11y pla i~ i t i f i s  fro111 S t h o ~ c h ,  J.. at  F c h r u a r y  Trml, 1929, of 
EL.ACOAIBE:. L15fil.~~~~~1. 

T h i s  is a n  at6011 to r c i t r n i ~ ~  tlie tlefcntlant f r o m  collecting a n  ad 
m l o r c v z  t n s  wi11 to l i n ~  t, bee11 IPJ ictl in  t l i ~  Swannmio:~  r a t e r  and  
S ~ n c r  Distr ic t .  ,It tllc v s s i o ~ l  of 1023 t h e  General  Assembly paqsed a n  
act to create san i ta ry  districts i n  Emlcomhe County  and authorized t h e  
county c o m ~ ~ ~ i \ s i o ~ ~ e r s  to croate inch di3tl'ictb 11p011 petitil l1 of the ro te rs  
res ic l i~~g  i n  the  p r o p o s ~ d  d i ~ t r i c t s .  Public-Local Laws 1923, ch. 341. 
T h i s  act n a y  ratified 1 March,  1923. and iliider i t  the hoard of corn- 
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n~iasioners established sanitary districts, oiie of which was the S ~ a n -  
nnnoa Sanitary Sewer District. I n  1927 the General Assembly ratified 
a i d  approved the incorporation of tlle last named district and changed 
its narile to the Sn.annanoa Water and Sewer District. The boundaries 
of the district are prescribed and the machinery for its operation is 
fully set forth iri the act. 

111 their con ip ln i~~ t  tlie plaintiffs allege that  the town of Iienilworth 
is :I n~unic ipal  corporation and tliat the other plaintiffs a re  residclits 
of tlie tonn a n d  o\\iicrs of property tliereil~ nhicli is subject to ail ud 
ralorenz, tax ;  tliat the town has miles of paved streets, modern con- 
w i t i c ~ ~ c e s  inclutliug a c~oniplcte na tcr  aud sener system, and property 
I aluec! a t  almost four lnillio~i dollars; that  the defendant has demaiitled 
of the p l ~ ~ i i ~ t i f f s  tlie pnyincnt of n tax of fifty-four cents on property 
~ a l u e d  :kt $100; tlint tlie system of the Snannanoa Water and Senc'r 
District I> uot connectc~l with the town system and is of no benefit to the 
toxrn; tlint the plaintiffs llar-e ilcrer conscntecl to become a part  of tlie 
Suai~i~alizla District; ant1 that the act of 1027, supra, was enacted in 
brcacll of the Four t ce l~ t l~  A \ n ~ c ~ ~ d n ~ c n t  to the Cor~stitution of the United 
States a n c i  bec t io~~  1 7  of the Bill of Rights, aud of Article VII ,  scctiol~ 
7, and Article 11, sectiou 29, of the Constitution of North Carolina. 

The  defcwdaiit tlemurrctl to tllc coniplaiiit on the following grounds: 
( a )  Sai(1 c~mip la i~ , t  fails to state tliat the territory of the plaintiff, the 
town of Kcnilwnrtli, ant1 t11e lands of tlic other plaintiffs, are situated 
outsidc of the bomd:lries of the Sntlnnnnoa Water and Sever  District, 
as the aalnc is co~ifirnied, created, and delimited by the terms and 
pro~iaiolis  of tlic bt,itute pleaded in the 9th and 12th paragraphs of said 
complaint, iiamely, c l~apter  249, Public-Local L a n s  1927, aforemen- 
tioned; ( b )  I~ecause said complaint fails to allege that  the  tax levy 
v l i i c l~  the plai~itifl'a rebist :md seek to i n ~ a l i d a t e  ill this action is made 
for any other l ~ u r p o ~ e  tli:L~l to l)iiy the principal and iriterest of bonds 
i s w d  and ( . n u 4  to b:. i m w l  and sold by said Swannanoa Water and 
Sewer District and/or by the county coinmissioners of Buncombe 
County for 111~. purpose ciefilletl by the aforesaid Public-Local Law, or 
that said I c y  esccctis the rate and amount necessary for said purpose; 
and generally ( c )  because said colnplaiut fails to state any cause of 
action, either legul or equitable, which n ould or might entitle the 
plaintiffs to the relief demanded i11 said complaint." 

The  demurrer was sustained and tlie action dismissed. The  plaintiff 
excepted and appealed for error assigned. 

J .  ITT. P l ~ s s  for ~ la in t i f l s .  
Frank Carter, Edwin 8. JIarfshorn, Thos. 8. Rollins and S. TI7. 

B r o m  for defendant. 
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ADAMS, J. The plaintiffs allege that  the t a s  complained of was 
levied under Public-Local Laws 1927, ch. 249, and upon this allegatioll 
they base the contention that  i n  determining the conti~orersy we are 
restricted to a consideration of this act-a contention, however, i n  
which we do not concur. They assail the whole chapter as unconstitu 
tional, but allege tha t  if it  is  valid they are  not within i ts  purvien.  
Their allegations in effect make the act a par t  of the colrplairlt and call 
for an examination of all its relevant provisions. 

The  first and second sections authorize, ratify, approTe, and confirin 
all the proceedings taken by the board of commissioner; of Buncombe 
County creating the Snnnnanoa Sanitary Sen-er District under chapter 
341, Public-Local Laws 1923, declare the district to be a mutlic.ipa1 
corporation with perpetual osistence, and change its nams to that  of the 
"Smannanoa Water and Sewer District." If the board 3f county com- 
missioners derived its power from the act of 1923, we must refer to this 
act to ascertain whether the board transgressed its delegated povers 
and whether the proceedings u h i r h  the act of 1927 purports to have 
ratified were effective or invalid. The  two acts mere enacted for a 
conlinon purpose and are essentially interrelated. 

Uefore going to the demurrer we advert to the grounds on ~ ~ h i c h  the 
plaintiffs criticize the act of 1927. Pursuant  to a rule of practice in 
this Court (R. 27112) the appellants in their brief submit the following 
as the questions in~o lved  in the appeal:  (1)  Whcther the provisos in 

a 1011 section 11 of the act of 1927 csclude the plaintiff's from the oper t' 
of the act unti l  they consent to become a par t  of the sanitary district; 
(2 )  whether the  act of 1927 is in conflict with the Constitution, Article 
11, section 29, or (3 )  with Article V I I ,  section 7 ;  I 4)  wliether it 
violates the seventeenth section of the Declaration of R i ~ h t s  or the due 
proccss clause of the Fourteenth -2mendmcnt to the Federal Constitu- 
tion. I f  these questions, which are the only ones propostd, are resolved 
against the appellants, the specific grounds of the demurrer will demand 
only brief consideration. 

111 view of some recent decisions by this Court i t  may be espedient 
first to dispose of the second and third questions. Tlle act of 1923 
authorized the county commissioners to create sanitary districts in 
13nncombe County and to appoint for  each district thrcye trustees who 
ncre  to exercise certain legislative powers: to build a system of sewerage 
and sever pipes, to purchase or condemn land, and to issue negotiable 
coupon bonds of the district. Cpon its crel~tion each sanitary district 
TWS inn& a municipal corporation, and the county cominissioners were 
authorized a i~nual ly  to levy a special tax upon all the t;mable property 
within the district sufficient to pay the interest as i t  accrues and to 
create a sinking fund for the payment of the principid a t  maturity. 
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Sectloll 10 of the act of 1927 authorizes the commissioiicrs annually 
to levy a special tax of "sufficient rate and amount to pay the principal 
and interest of any boutls authorizecl by this act as the same become due, 
the tax to be levied against all the taxable property within said district"; 
also to  levy a special tax sufficient i n  rate and amount for the proper 
niainteuance, extens io~~,  supervision, and control of the authorized im- 
provenlel~ts. I t  may he seen that  in their salient features the two acts 
are s t r i h g l y  silllilar-the chief divergence of the latter being a descrip- 
tion of the district by metes and bouiids which could not be set forth 
in the former, the provision for taliing over any other water or se\$erage 
systeiii nit11 tllc provisos which the appellants invoke, and a direction 
tliat on completio~l of the work the trustees surrender to tlie county all 
property belonging to the district. 

Tlle following sections arc  the basis of the second and third questions: 
" S o  county, city, town or other municipal corporation shall contract any 
tlebt, pledge its fai th or loan its credit, nor shall any tax be lelied or 
collected by an  officer of the same except for the necessary expenses 
thereof unless by a rotc of the majority of the qualified voters therein." 
Constitution, Art .  V I I ,  scc. 7. 

"The General Asselilbly shall not pass any local, private, or special 
act or resolutioii . . . relating to health, sanitation, and the abate- 
ment of nuisaiices." Constitution, Art. 11, sec. 29. 

I n  Reed v. E i l g i i l ~ e r i n y  Co., 188 S. C., 39, i t  was held that  the act 
of 1893 is not antagoilistic to either of these coiistitutional inhibitions; 
tliat a water and sewerage system involves a necessary expense and that  
the act is not a local, private, or special act relating to health or 
sanitation. As already indicated the two legislativc acts are correlative; 
they were enacted to acliieve a single result; arid the divergence between 
them is  so slight that n e  see no convincing reason for holding that  
Reed's case is not equally applicable to  the later act. See Rornegay  v. 
Goldsboro, 180 S. C., 441; Coble v. C'omrs., 18-2 S. C., 342; Harr ing ton  
1 % .  Comrs.,  189 K. C., 372, 576. Compare Armstrong v. Comrs.,  185 
S. C., 405; Da.y zl. C'ot~rs . ,  191 N .  C., 780; S a n i t a r y  District v. Prmdden, 
195 N. C., 722. 

We turn now to the fourth question. '(No person ought to be . . . 
disseized of his freehold, liberties, or privileges . . . or in  any 
manner deprived of his life, liberty, or property, but by the law of the 
land." Constitution, Art .  I, sec. 17. "Nor shall any state deprire any 
person of life, liberty, or property, without due process of law." Consti- 
tution of United States, .lrt.  X I V ,  sec. 1. 

Does the act of 1927 violate these provisions? The appellarits say 
that they had no i~otice of tlie proposed boundaries before the district 
u a s  formed and that they l law not been benefited in any way by its 
creation. 
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of several such subdivisions of tlie state." Ibid. ,  sec. 325. -1nd more 
specifically as to due process of law:  "Property talien in tlie lawful 
exercise of the taxing pover is iiot tab without due process of law. 
I n  the exercise of the tasilig power, due proccss docs not wquirc> that  
property subject to the tax or the amount of tax to be raiscd should be 
determined by judicial inquiry, and a notice and hearing as to the 
amount of the tax aiid the lnallner in which i t  shall be apl~o~t ionet l  

A * 

are generally not iiecessary to  due process of l a~v .  A tax does uot 
violate the due process clause because i t  operates unjustly nor because 
i t  constitutes double tasation;  and the motires or purpose of tile taxing 
pover cannot be inquired into, to invalidate a tax  as a violation of the 
due process clause. I f  a tax is  within the power of the Legislature, 
tliere is  110 riolation of the due process clause because of the results 
nliicli limy or will arise fro111 the tax. I t  seens that  a tax does not 
riolate tlie due process clause, as  applied to a particular taxpayer, al- 
tliougli tlie purpose of the t a s  nil1 result i n  an  in jury  rather tliaii a 
benefit to such taxpayer." I b i d . ,  sec. 143. 

When lnncl i a  to be taken and devoted to tlic public service the owner 
must be gireii ail opport~uii ty to be 11eard with respect to the necessity 
of tlie taking, and the compensation to be pa id ;  but thc creation by the 
Legislature of a special taxing district is not a takillg of propelsty ill this 
sense and does not violate the due process clause, even where no notice 
is gireli. Cooky, ser. 1-13, supra . ;  [ 'arson c. S e w e r  Comrs . ,  153 U. S., 
30S, 45 L. Ed.. 1131; X o u n t  8t. M a r y ' s  Cenzetc~.,tj &so. c. AlI~lu71ins, 
2-18 U. S., 501, 68 I,. Ed., 383; V a l l e y  F a r m s  Co, c .  Wes tches t e r ,  
261 U. S., 153, 67 L. Ed., 585. S o r  were the appellants entitled to notice 
that  tlie tax vould be levied; the clue process clause does not require 
that  persolis taxed by tlie lam of a state shall ha re  an opportunity to 
be present or to bc lieard wlien the t a s  is assessed against thern. 
,llcLIIillen r .  .lnc?ersot~. 93 C. S. ,  37, 2-1 L. Ed., 335. 

I t  is :~r rucd here that as the tow11 of Keliilxvorth has a sewer and 
drainage system of its own, the appellants nil1 derire no benefit from 
the creation of tlie system which they assail. I t  has been held that 
property nliicli can~iot  be directly or indirectly benefited by a drainage 
district may iiot be i ~ ~ c l u d e d  thereill merely for the purpose of assessing 
it for tlie bencfit of other lalids in tlie district. ,111rles S a l t  C'o. 1;. B o a r d  
C'omrs., supra .  I n  that case the area "included" was ail island of high 
land wllicl~ could not be a receptacle for s tagi~ant  water, nncl for  this 
reason its inclusion was "palpably arbitrary and a plain abuse of 
power." T7alley F a r m s  r .  W e s t c h e s f e r ,  supra .  But  in  . S f i l l e~ .  & LZLX v. 
S a c r a m e n t o  LC ,$. .J. Dra inage  Di s t r i c t ,  256 U. S. ,  129, 65 L. Ed., 859 it 
was sa id :  "Siliee VoutX* P. L i t t l e  R l c c r  Dra inage  Di s t r i c t ,  239 r. S., 
254, 60 L. Ecl.. 366, the doetriue has been definitely settled that, i n  the 
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absence of flagrant abuse or purely arbitrary action, a state may estab- 
lish drainage districts and t ax  lands therein for local in~proveinents, 
and that  none of such lands may escape liability solely because they 
will not receive direct benefits." Moreover. Carson 1 % .  Selcer ( 'oturs.,  
s u p m ,  may be considered, under the facts in the cas3 before us, as 
authority for the position that  the appellants are benefitwl in being per- 
mitted to discharge thcir sewers illto the nlorc servicf~ble  public neJrers 
of the district. 

The  plaintiffs lay stress on their first proposition-that is, that they 
are excepted from tlie act of 1027  by the p r o ~ i s o s  ill the elcventh sec- 
tion. This section autliorizes the trustees, upoil ternis which are just and 
mutually satisfactory, to take over any sewrr or water Jystenis, or any 
part  tliereof, and rrquires them ~r l icn  l l iq-  take it cvcr by mutual 
agreement to pay a reasonable conipensatio~l. Tlirrc is one proviso 
"that 110 person, firm or corporation owning any water systeni or sew- 
erage system sliall be conipelletl by the trustrxes to hecomv a part  of such 
sanitary district as is herein created unless the same is satisfactory to 
such person, firm, corporation or municipality owning any water 
systeni or senerage system within the bouncl:rry of such vreated sanitary 
district," and another proTiso that  such sg-stenis 111ny nct be t a k ~ n  o ~ e r  
or forced by tlic trustees to hecomc a part  of tlic wnitar,y distrirt u111f-s 
satisfactory to tlie ovners. When taken o~ cr hy mutual conwnt *ucll 
system or systems sliall be under the control of the trust??-. 

I f  tlie word '(district" in the p r o ~ i s o s  b(1 c~n~qtrncti  as ~ > I I O I I ~ I I I O U ~  

u i t h  thc boundary lines of the district tlicsc c~lnnsrs woiild 1111plv that 
tlic t o ~ n  of ICenil~vortli is not x-itliin the‘ 1)onntlnries hccaauv 11 11:is ]lor 
convntctl to bccome a par t  of tlie rlistrirt. This  c o u ~ , t r u c t ~ o ~ ~  u o n l ~ l  
rcslilt in a contradiction of tlie third qection, vliicli, mi111 no esc-q~tion, 
describes the district by irirtcs and bounds, it  h ~ i n g  adinii ted in thc. \ ) r i d  
of the appellaiits that  tlie t onn  is n i th in  this area. If .'rli+tr~ct" 
signifies all tlic land witliin the prcscribcd boundaric~s, tlic town is 
ob~ious ly  a part  of the tlistrict by virtue of the third s e c t i o ~ ~ ,  tlioi~qli 
its water systcm is not conncctcd nit11 that of thc district. Tlie pro- 
visos in our opinion, nere  not intended to emponcr tlic t r u ~ t e ~ s  to 
change or modify tlicl clefi~~ctl area. Construing tlic act in i ts  ciitirct?- 
and ohscrl ing its manifcqt purpose n-e reach the conclusion, aq coiitc~idcci 
by the defendant, that the nord  "district" as uqcd in the provisos mean. 

' d~s t r i c t  system." B y  this coi~struction thr  .1e\cr:11 scc11011s of the act 
heconic opcrntive, and effcct is given to all. 'I'lic tonn of Iicnilworth 
is a part of tlic district, but it sliall not bc coinpclletl hv the trustee. 
to bcconie a part of tlie bnnitary district systcwl or tc, he taken over 
by them for this pu rpov  n i t l ~ o u t  its coiiscnt. I t  is insisted that  thi. 
construction l~urtlens thr  nppcll,~nts n i t h  tlmil~lc t a w t i o n ;  hut tlie 
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property of tlic plaintiffs is  not t ~ v l c e  taxed f o r  the  benefit of the  taxing 
district.  T h e  county coinniissioriers l e ~  y only one t a x  f o r  t h e  district and  
this  iq un i form and equal. Furt l i r rmore,  neither t h e  S t a t e  nor  t h e  
Federa l  Conrtitution affords protection against double taxat ion by  t h e  
State .  HaXcr r .  D ~ x e s d o w .  263 U. S., 137, 68 I,. Ed.,  2 1 2 ;  Person v. 
Watts ,  1% X. ( I . ,  409, 305. 

1 n ' ~ i e w  of the questions proposed we see no reason why the  demurre r  
should not bc sustained and  t h e  judgment  affirmed. T h e  property of t h e  
appel lants  is within t h e  taxing district and  there is  n o  allegation i n  t h e  
complaint t h a t  thc t a s  was levied for  a n y  purpose not authorized by 
the  public-local act ,  or t h a t  t h e  l e ~ y  exceeds t h e  authorized r a t e  and  
amount .  T e  omit reference to  t h e  bonded indebteclness of t h e  district 
and  to t h e  area embraced i n  the  waterslied of t h e  Swannanoa River ,  a n d  
reach our  conrlusion upon the defendant's demurre r  to  the alleg a t '  I O ~ S  

i n  t h e  complaint.  Judgment  
Affirmed. 

HORACE T. KISG.  TRADING A N D  DOING BUSISESS AS HANOVER IILOX 
WORIcS v. G. C .  ELLIOTT A K D  WIFE, EVA 0. ELLIOTT, AND CENTRAT, 
BANK & TRUST CORIPASP. 

(Filed 17 April, 1929.) 

1. Laborers' and Mnterialinen's Liens A a-Where contract is entire de- 
tailed itemization unnecessary. 

\\'here a materialman's lieu under the provisions of C. S., 2433, is for a 
complete contract for a gross sum, it  is not neces.;ary thnt the statement 
be itemized as required in the case of divisible contracts for roods or 
labor. 

2. Same-Sufficiency of itemization. 
Where the claimant has attached and made a part of his licn 1111 item- 

ized statement of his account for labor and material he has furnished 
the owner of the bnilding upon which he clnimi: his licn under the pro- 
visions of C S , 2133, showing on scveral specific dntes "moricg advanced 
for payroll," "furnace contract," etc., each in stated amounts, i t  is held 
a sufficient itemization of his claims as  required by the statnte. 

3. Same--Construction of contract as entire. 
An affidavit to a lien filed under the provisions of C. S., 24.73, that the 

"foregoing statement of acco~mt showing the goods sold, delivered, in- 
stalled, and worli done," ctc.. for a "furnace contract": A c l d ,  sufficient to 
show a complete contract for the furnace a t  the price itemized in the 
statement. 

4. Same--Finding by the court thnt contract was entire. 
Where i t  has been agreed by the parties that the trial judge find the 

facts upon the trial of the question of the sufficiency of a lien filed for 
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5. Materialmen's and Laborers' Liens R a-Jfatrrialman's lien prior to 
mortgage registered after time matcrial \\.as begun to be furnished. 

T l ~ c  lie11 for l a l m  ant1 1lluteri:rl furllishrtl to the owner of a building 
1111der the l)rovisions of C. S., 24::3, ant1 ~iotice filed as  required by C. S., 
24(i!). 2470% whwe furnished under all entire or comljletr c.ol~tr:~c.t for the 
v:rric~ns itcms i ~ s  a \vliole, relates back to the tilnc of tlie first delivery nnct 
work tlonc: 1111der the contract, aucl is superior to n mortgage 1ic.11 subse- 
clur~itly givc.11 and properly recorded. 

6. Laborers' and Materialmen's Liens R b-Dates statvd in lien pre- 
sumed correct. 

Where n lien filed under the provi~ions of C. S ,  2433, c:i~es the date to 
each Item of labor or material furliishccl in relntiun to the builtling upon 
15 hiell the lien is sought, it nil1 be presumed, 11ot11ing else aplmiriny, that 
the clutcs given in thc statement arc correct 

STACY, C .  J., dissents. 

 PEAL by defendant, Central I3a11k & Trust  Coinpaiiy, fro111 ( ' r u n -  
m e r ,  J . ,  a t  September Term, 1921;) of XEW ~ I \ s o ~ E R .  Modif id  ailti 
affirmed. 

I t  is admitted that  the dcfendalit., G. C. Elliott :mcl wife, Eva  0. 
Elliott, executed to the Central Bank tv Trust  Comp:my, trustee, a 
deed of trust, to secure the indebtedness of $6,300 due the Coutincntal 
Mortgage Company, on thc premises deseril~ed ill the complaillt. Said 
deed of trust  was in  the usual form a i d  n:ts recorded in the ,L..c~c of 
the register of deeds of Kev- Hanover County, on 1 Algust ,  1927, i n  
Book 186, page 148. I t  is also admitted that the mortgage esccuted 
by the defendants, G. C. Elliott and nift., to tlie defendant, John  
Bright  Hill,  has been duly canceled of record, and tha t  the plaintiff 
has taken a voluntary nonsuit as to the defendant, John  Bright  Hill,  
and also as to the defendant, Indemnity Insurance Company of Kortli 
America. 

T h e  plaintiff introduced in evidence the following alleged l ie~l ,  filed 
in  tho office of the clerk of the Superior Court on 31 December, 1927, 
and indexed in Lien Book A, p. 105, namely: 

"State of North Carolina-County of New Hanover, 
Wilmington, K. C. 

T o  W. N. HARRI~S, Clerk  of t h e  S u p e r i o r  C o w t .  
Please take notice that  Horace T. King, trading and doing business 

as Hanover I ron  TITorks, claims a lien on the premises of G. C. Elliott 
hereafter described for labor done or material furnished for erecting 
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a building or buildings thereon the labor done, or the amount of the 
material, the value thereof, and the dates a t  which the different items 
in detail ve re  furnished, or labor done, are contained in the bill of 
particulars hereunto anncsed. The  amount of the claim is $761.01, 
and intercst as sho~vn by statement attached, marked Exhibit -1, and 
tllc buildii~g or building<, and premises are situated in  the county of 
N e ~ v  I Ianowr,  S o r t h  Carolina (describing same by metes and bounds). 

HORACE T .  KIKG, 
Trading and doing business as Hanover I ron  Works. 

Swor~ i  to and subscribed before me, this 31 December, 1927. 
W. N. H A R R I ~ S ,  Clwk Superior Court." 

Dr.  G. C. Elliott, TVilmington, R. C. 
Bought of Hanover I ron  WorBs. 

2 Ju lv ,  1927, nioney advanced for payroll $276.00 
15 July,  1927, furnace contract 388.00 
1 -lugust, 1927, gutter, conductor and sheet metal 56.74 
22 August, 1927, 4 bu, gravel, .50 2.00 

200 lbs. asphalt, $3.75 7.50 
8 Ibs. galv. iron, .10 .80 

Interest 

"State of North Carolina-County of Hanover. 
Horace T .  Icing, being duly sworn, deposes and says that  he is the 

owner of Hanover I ron  Works, that  the foregoing statement of account 
is just, t rue and owi~ig, and correct copy from claimant's books, showing 
the goods sold and delivered, installed, and work done by claimants 
to above debtor. There are no offsets or counterclaims thereto, but the 
full surn of $761.04 is due and owing with interest from 15 July,  1927. 

HORACE T .  &KG. 

Sworn to and subscribed before me, this 31 December, 1927. 
W. S. H A R R I ~ ~ ,  Clerk Superior Cozirt." 

The  plaintiff testified as follows: "I am the plaintiff in this action, 
and had a contract with G. C. Elliott to do certain work. The  work 
was completed on the dates set out i n  the statement attached to the 
lien. The  item for gravel was ordered separate by Dr .  Elliott and sent 
out to the house. We began talking about this job in May. He told me 
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he w i s  going to build tlir house and we kept on discussilig and figuring 
and finally somcx time in J u n e  n e  came to tcrnir. I started to x o r k  
about 1 June.  T h e  rontrart w a s  for a lump sum. Ifc  Itad nothing f o  
do with flte numlicr o f  hours I spent or 211s material fha t  I uscd." 

The  conrt below rciiclered the follolving juclgment, in p a r t :  
"-1 jury tr ial  liaring been n a i l e d  by the parties and tlie court I i a ~  ing 

f o u ~ ~ c l  tliat the plaintiff contracted n i t h  the defendant. G. C. Elliott, 
t o  do certain zcork and furnish certain mafcrial for stated umounf  
i n  connection u i t l i  the construction of the plaintiff's house on the 
premises described in the complaint a i d  tliat plaintiff has secured a 
eonsent judgment against G. C. Elliott in tlie sum of $761.04 and 
interest and condemniiig lsrer~iises for sale described in complaint to 
satisfy said lien, and that  said work was coiiipleted on t h ~  dates set 
out in tlie plaintiff's bill of particulars, a t t x h c d  to a l ~ e n  filed by the 
plaintiff ill the office of the  clerk of Superior Court of New Hailover 
County, which said lien the court finds i s  in every respect a valid lien 
on the premises herein described, arid the follonirig issues having been 
submitted : 

1. I s  the defendant, G. C. Elliott, indrbtwl to the plaintiff, a i d  if so. 
in what amount ? 

2. H a s  the plaintiff established a xaliti lien oil the property of the 
defendant G. C. Elliott, described in tlie complaint? 

3. I f  so, is such lien a prior lien to the deed of trust on said property 
held by the Central Bank & Trust  Company ant1 recorcied in tlle office 
of the rcgistcr of deeds of Kew H a i i o ~ c r  County, Book 186, page 148. 

Allid i t  having been admitted that  tlic dcfe i ida~~t ,  G.  C. Elliott, is  
indebted to the plaintiff i11 the aiiiount of $761.04, with interest thereon 
from 1.5 July,  1997, and i t  being further admitted that  the defendant, 
G. C. Elliott and wife, clxecuted to the defendant, Central Bank & Trust  
Conipany, a deed of trust to secure the i~~tlebtedness o '  $6,500, which 
said deed of trust is  in the usual form and contains the  usual covenants 
and warranties of title and against encumhraliccs and lras recorded in 
the office of the register of deeds of New Hanorel. County, on 1 August, 
1927, ill Book 186, page 148. 

The  court being of the opinion that  the plaintiff's lien is  a valid lien 
and is superior to the deed of trust held by the defmdant,  Central 
Bank Q Trust  Company, answered the first issue: $761.04 with interest 
from 15 July,  1927; the second issue Yes, and the third issue Yes." 

Judgment was accordingly entered i11 favor of plaintiff and the judg- 
ment further set forth that  upon payment of the claim by Central Bank 
& Trust  Company, i t  was subrogated to the rights of the plaintiff. 

At the conclusion of tlie evidence, the defendant, C'entral Bank Bs 
Trust  Company, mored for a directed verdict in its favor on the grounds 
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that  tlie plaintiff had not secured a valid lien superior to the licn of the 
dced of trust, held by it, nhicli xnotion the court overruled mid the 
defendant, Central Bank c! Trust Company, excepted, assigned error 
and appealed to the Supreme Court. 

John A. Stevens for plaintiff. 
K .  0. Eurg~~. in  for defendant, Central Bank R. l'rust Compa~zy. 

CLARI~SGK, J. The question involved: I s  the lien filed by the plaintiff 
against the property of the defendant, G. C. Elliott, valid and enforce- 
able, and superior to the deed of trust, executed by the defendants, 
G. (3. Elliott and wife, to the defendant, Central Bank & Trust  Com- 
pany, conveying the property in controversy? W e  think so. 

C. S., 2433, is as follows: "Every building built, rebuilt, repaired or 
improved, together with the necessary lots on which such building is 
situated, and every lot, f a rm or vessel, or any kind of property, real or 
personal, not herein enumerated, shall be subject to a lien for tlie pay- 
ment of all debts contracted for xo rk  done on the same, or material 
furnished." 

C. S., 2469, is as  follows: "A11 claims against personal property, of 
two hundred dollars and under, may be filed in the office of the nearest 
justice of the peace; if ova- two hundred dollars or against any real 
estate or interest therein, in the office of the Superior Court clerk in 
any county where the labor has been performed or the materials 
furnished; but all claims shall be filed in  detail, specifying the materials 
furnished or labor performed, and the time thereof. I f  the parties 
interested make a special contract for such labor performed, or if 
such material and labor are specified in writing, in such cases i t  shall 
be decided agreeably to  the terms of the contract, provided the terms 
of such contract do not affect the lien for such labor performed or 
n~ater ia ls  furnished." 

C. S., 2470: '(Notice of lien shall be filed as hereinbefore provided, 
except in those cases where a shorter time is prescribed, a t  any time 
within six months after the completion of the labor or the final 
furnishing of the materials, or the gathering of the crops." 

I n  McAdams v. Trust Co., 167 N.  C., a t  p. 496, i t  is said:  "Con- 
struing our statute on liens of mechanics and laborers, this Court held in  
Burr v. Xaultsby, 99 K .  C., 263, that  the lien relates back to the time 
the work was commenced or the materials were furnished, and does not 
impair or affect encumbrances existing prior to that  time but only those 
subsequently created." Porter v. Case, 187 N .  C., at  p. 636. Ilarris 
u. Cheshire, 189 N .  C., 219. 
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111 Jc!i'cj~,son 1 % .  H r y t r t ~ i ,  1161 S. C., a t  1). 406-7, it i!; saitl:  "Thi; 
a c t i o l ~  is  to ellforce :I l i rn  untlcr scc&oi~ 2026 of t h c  Ii.e~is:rl ( C ' .  S., 
24G9), n-liiC1i wcluirc~s tliat 'all cl:~iiii:: 11:111 b11 filed i ~ i  detail ,  spt~cifj-ilig 
tlla n in tc r ids  furriislitd or labor l)c>rforuicd. n~rtl  the  time' thereof,' ant1 
i t  Iiui IXYII  n~i i for i i i ly  Iic'lcl~ i n  construing illis r;:itutc,, t l ~ a t  there liil~st 
he a subs tn l~ t ia l  coml)liarice n-it11 i t s  tcr~l is ,  a i ~ d  t l i : ~ ~  1110 st:~tmit>nt of - - t i ~ i i ~  i s  l i ~ a t ~ & l .  1 \ 7 1 ~ c 1 y  1 , .  ~ I C ~ I ~ I G ,  I S. Cy., 77; C'ool; 1 % .  C'ohli, 101  
9. C'., 65'. T h e  l i e :~c l~~uic  to the‘ (look c . ~ i s c > ,  v.liii.11 i 4  ful ly  suhtainctl by 
tlic op i~ i iun ,  is t h a t  'it is cssc~~it inl  to  the  v:rlitlity of :I 1:lborer's 1ic.11 that  
the  c1ai111 or liotice wllicli lic is  requirctl to filc s h d l  evt Fort11 ill detail  
t h e  tinie n . l i ~ > ~ i  tlic 1:ibor w : ~ s  pc~furn ie t l ,  it.; ~ -~ l i :~r : r t~ tc~ ,  t l  e : ~ ~ i r o u ~ ~ t  due 
tllcwf,.~r,  nlitl u l ~ o n  n.hnt propc.rty i t  Tr;!. c i ~ ~ p l o - c ~ l ;  a1111 if i t  is fo r  
m i t e r i a l s  f u r ~ ~ i s l i e d ,  the  s a ~ i l c  p : ~ r t i c ~ l : ~ r i t ~  is re(juire11. Jlefrcts ill tllcse 
rcspects n i l1  iiot be c u r d  by allpgilrp tlit. i~cm.cssnry i'avtr i n  tllc p1e:rtl- 
iligs ill a n  :~ctioli brought to  cl1forc.c the, licii.' 'Tliis rulc  1i:is 11cc'11 
vcry g c n c r d l y  motlificcl n - l ~ e ~ i  t h e  c o ~ ~ t r a r t  is tu co~iiplotc n I)niltlii~g 
for  one SLI I I~ .  ant1 i n  such case i t  is liot rcquiretl t11:tt the  lalmr ])erforli~ecl 
mid t h c  ~l iatcr inls  furnislied sliall bc ittwiized, but that  the t i i l ~ e  of tl~ci 
coriiplctiuii of the v o r k  dial1 bt. stntc(1. Tliv cascs a rc  collectccl ill the 
~ i o t e s  ill 67 Cyc., 188." 

111 the  present action i t  is co~~tr l i t le t l  by l)l:ii~itiff tliat 11is c~ la i r~ i  i i  
f o u l ~ t l t ~ l  on a special contract  u~iclcr the s tarutr ,  a1111 it  is  not I i e r c r a r y  
tlint tlir claim "he filrtl ill detail ,  s l m i f y i i ~ g  the 11iateri:lls fur l~is l icd or 
labor lwrforme~l  arid thc  tiiiic thereof." T1i:it the 1 ) r ~ s ~ ' l i t  licn filed t3o1lies 
n i t l i i ~ i  tlie 1)rol-isions of tlic s ta tu tc  and  tlic t l w i ~ i o ~ ~  on this nspect ill 
t h e  Je!i'c~xon case, s u p m ,  viz. : "This  ru le  has b w ~ i  v w y  g x e r a l l y  modi- 
i id  w l i r i ~  t h o  contract is  to coriiplete :I building f o r  on,. sum. : ~ n d  i n  
such case i t  is  liot required tliat illit labor lwrfor~r~e t l  anti the  nintcri:ils 
fur~l is l ied s l ~ a l l  be itelnizcd, hut  tha t  the  time of the c m ~ l p l e t i o ~ l  of tlie 
Ivork shall be statecl." 

"lLcgarc!lrss of tlie coriflict of au thor i ty  as  to tlic necessity of itc111i::n- 
tion generally, i t  is well establisl~ed that ,  ~ l l c r e  tlie xork  \vas dorie. o r  
the  n1ateri:rls f u r ~ i i s h e d  uridcr a n  ilntirc ~ot l i , , ( l ! . f  to do or j"urjris1~ tllr 
same  for gross SUIII, i t  is not necessary t h a t  clainiant s110.11~1 i n  his lien 
st:~trrnent itcliiize h i s  accou~rt." ( I i a l i c s  ours) ,  40 C. J., p. 242. 

"*I tlistiriction r u n s  through the  authorities i n  regard to tllc pnrticu- 
l a r i ty  rcquired i n  specifying the  amount  : ~ n d  c l ia rac te~ ,  of t h e  work 
clone or  inaterials fur i i is l~ed,  a n d  tlie prices charged therefor, wllerc 
tho claim rests upon  open a c c o u ~ ~ t  a n d  x h e r e  the  work d o r e  o r  mater ials  
furnished were contracted f o r  as a n  entirety. More p:rrticularity of 
statement is  required i n  tlic fo rmer  than  i n  t h e  la t ter  instance." Franc i s  
& Co., Inc., v. Hotel Rueger, Jne . ,  125 Va.,  106, 121, 99 El. E., 690. 
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Speaking to tlie subjcct, in 18 R. C. L., at 11. 925, i t  is w i d :  '(As to 
the nlnnrltr of setting forth or stating the facts to be enlbotlied in tlie 
lieu notice, howerer, i t  need not have the definiteness of a pleading. 
. . . (p.  935) Tlle statutory requirements, wliaterer thcy may be, 
must be substantially complied n i t h  in order to perfect the lien. The  
atficlavit required to xerify it may be considered with the claim itself 
in asccrtainilig the sufficiency of the latter." 

Wc must coilstrue the nhole lien, claim or notice, and aficlavit, on 
this particular attitude together. The  notice sets for th :  (1 )  "Dates a t  
~1-1licll the different items in  detail were furnished, or labor clone, a re  
contained in  the bill of particulars hereunto an~iesed.  The  amount of 
the claim is  $761.04.'' ( 2 )  Bill of particulars as follows : 

"2 July,  1967, money advanced for payroll $276.00 
13  July,  1927, furnace contract 358.00 
I August, 1965, gutter, conductor and sheet metal 86.74 
22 August, 1927. 4 bu. grarel, .30 2.00 

200 lbs. asphalt, $3.75 7.50 
Y lbs. galv. iron .SO 

-- 

$761.04" 

( 3 )  T h e  affidavit "that the foregoing statement of account is just, 
true, and owing, and correct copy from claimant's books, showing the 
goods sold and delivered, installed, and work done by claimants to above 
debtor." Unobjccted to, plaintifi testified: "The contract mas for a 
lump sum. H e  had nothing to do with the number of hours I spent 
or the material that  I used." 

Webster's Dictionary defines "install" : "To set u p  or fix in position 
for use or service." To set up  or fix in position for use or service the 
furnace, and tlie incidentals connected therewith, would take labor and 
~uatcrial ,  and the furnace itself would be a considerable item in the 
cost. I t  will be presumed that  the day the last item in  the bill of 
particulars was the day the  furnace was finally in the position for use 
arid service. The  implication from the subjects set forth in the bill 
of particulars is  t h a t  the labor and material was used in connection 
~ v i t h  installing the furnace i n  plaintiff's dwelling-house. 

A jury tr ial  having been waived, the t r ia l  judge found that  the 
plaintiff contracted with the defendant "to do certain work and furnish 
certain material for a stated an~ount," etc. This  means, of course, tha t  
the contract was entire. There was sufficient evidence to support this 
finding. 

wevthink the position taken by defendant too technical, under the 
facts and circumstances of this ease, and the statute has been sub- 
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s tant ial ly  cosnplietl ~ i t l i .  I t  is aclinitted by plaintiff t h a t  t h e  f o u r  
buqhels of g ra \  cl a t  30 cents a b u ~ l i e l  $2.00, h a d  nothing t o  do with the  
lump s u m  contract and  must  he deducted f r o m  the  $i61.04. 

It was said i n  ( 'arncron v. L u v t h ~ r  CO., 118 S. C., a t  p. 268: "No 
one necd misuuderstand it who ehoultl bccon~e interested i n  the  1~roperty." 
T l 1 ~  judgmcnt b c l o ~ r  is 

Xodified and  affirmed. 
STACY, C. J., d i s s ~ n t b .  

0. E. UiVDERTSTOOD r. J. E. DOOLEP. 

(Filed 17 April, 1020.) 

1. Abatement a n d  Revival R a-Former action abates subsequent action 
which sliould have been includrd in  f o ~ m ~ r r ~ P l c a d i n g s .  

l l ~ c  pcintlcncy of a snit involvir~z sul)s t :~nt inl l~ the same' cause of nction 
\\-ill prert.nt tlie plaintiff froin ~ n : i i n t : ~ i ~ ~ i ~ ~ ~ :  :I subs(~qut%t i~ctiou U ~ O I I  any 
matters which were, or sl~oultl have bccn, p r o ~ e r l y  i~icliitlccl within the 
scope of tlie former one, mid the l)l:ri~~tiSf 111:ly not inai~i t :~in two separate 
:~c t io~is  for different damages r c s u l t i ~ ~ g  from the snmc ncglizrnt nct, and n 
latcr action will be dismissctl w11e11 this is propcrly inittle to appear. 

2. Same-Action by insurcd' fo r  pcxrsonal injuries not  attatcd by action 
by insurer  fo r  damages t o  automobile. 

n'hcrc all insurance company, unclrr a po1ic.y coverin:: damage to an  
nutoniol~ile nlonc, has paid t l ~ c  ilisllrecl for da~nnjirs to it causetl by the 
negligcncc of a third persoll, ant1 has rclcovtxred jnclgn~ent in its action 
against the tort- fensor,  the o\\-ner map n ~ a i ~ ~ t i l i n  i t  s ~ i b s e t l ~ ~ ( ~ n t  action 
 g gain st the tort- fcnsor to recover tlnmnges for llersonn iujnry arising 
from the same tort,  11s swli act io~l  is not suI)st:~~~ti:llly llie same as the 
pending nction uor between the same parties. 

3. Insurance 0 b-Insurance company paying insurcd is  subrogated t o  
his  rights. 

Where a company, under n l~olicy co~cr ing  du~n:~ge  to nu nutomobilc 
:ilonc, has paid the insured the loss resulting from the act of a tort fc(rsot,  
i t  is cntitled to maintain nn action n g x i ~ ~ s t  the tort-fcclsot. by subrogation 
t o  the owner's riglits. 

APPEIL by  defendant f r o m  order  of Graily,  J., a t  Se?tcrnber Term,  
192.5, of Ssarpsox.  ,Yffirmed. 

T h i s  action was begun i n  Korember ,  1027, am1 is  now pending in the  
Super ior  Cour t  of Sanlpson County. I t  was  heard  a t  September Term,  
1828, of said court,  on defendant 's motion t h a t  t h e  action be dismissed, 
(1) f o r  that ,  a t  the date  of i ts  comm.encement a n  action against the de- 
fendant ,  begun by the  Mary land  Casual ty Company, upon the  same 
cause of action a s  t h a t  alleged i n  the  complaint i n  th i s  act ion, was pend- 
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ing in  the Superior Court of Mecklenburg County, Nor th  Carolina ; and, 
( 2 )  for that, since the commencement of this action, a final judgment 
has been rendered in  said action against this defendant, which he has 
paid and fully satisfied. 

From an  order denying his motion defendant appealed to the Supreme 
Court. 

-4lgernon L. But ler  for plaintiff. 
C. H.  Gover for defendant. 

C o s x o ~ ,  J. O n  7 November, 1927, the plaintiff, 0. E. Underwood, 
was driving his automobile on Clinton Street, i n  the town of Roseboro, 
Sampson County, PIrorth Carolina. A motor truck, owned by defendant, 
and driven by one of his  employees, collided with plaintiff's automobile, 
on said street. ,Is the result of said collision, plaintiff's automobile was 
badly injured;  plaintiff also sustained serious personal injuries. I n  his  
complaint filed in  this action, plaintiff alleges that  said collision was 
caused by the negligence of the drirer  of said motor truck, and that  
defendant, as owner of said truck, and as employer of said driver, is 
liable for his damages caused by said collision. This  action, which was 
begun in  the Superior Court of Snmpson County, is for the recovery, 
only, of damages for the personal injuries sustained by plaintiff and 
caused by said collision. Plaintiff does not demand in this action judg- 
ment that  he recover damages for the injuries to his automobile. H e  
does not allege in his complaint that  hc  has suffered damages by reason 

.of the injuries to his automobile; he alleges that  by reason of the inju- 
ries to his person he has been damagctl in the sum of $10,000. H e  
demands judgment for this sum only. 

At  the date of said collision plaintiff's automobile was insured against 
loss or damage resulting from a collision, by a policy of insurance issued 
by the Maryland Casualty Company. B y  the terms of said policy the 
3faryland Casualty Company was su1)rogatcd to all the rights, claims 
and demands which the plaintiff h n d  against the defendant for damages 
resulting from injuries to snid automobile, caused by the negligence of 
defendant. Within a few davs after said collision, and prior to the 
commencement of this action, the Maryland Casualty Company began 
an  action against the defendant herein in the Superior Court of Mcck- 
lenburg County, North Carolina. I n  said action the Maryland Casualty 
Company, as plaintiff, dcrrlxnded judgmcnt that  i t  recover of the de- 
fendant the sum for which i t  woultl bc liable to plaintiff herein, under 
its policy, as tlamagcxs to his automobile, resulting from the collision 
between defendant's truck and wid  automobile, on 7 Sovember, 1927. 
I t  alleged that snid sum was $2,500; it did not allege that  it had paid 
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or adjusted the loss prior to the coinnienceliient of said action. After 
tho coinniciicen~ent of said action in  the Superior Court of Mecklen- 
burg County, and before the corninencement of this action in the Supe- 
rior Court of Sampson County, the JInrylnnd Casualty Company paid 
to the plaintiff herein the sum of $3,000, i n  full  setllement of the 
nnlouut for which tlic said company WRS liable to plaintiff herein, under 
its policy, on account of the daiilnge or loss which plaintiff had sus- 
taincil fro111 the illjuries to his automobile. After the  omme men cement 
of this action, and whilc tlie same was pending, a t  the i.equest of said 
conil):~ny, plaintiff excuted  a forinal assignment, i n  vri t ing,  to the 
said Maryland Casualty Company of any and all c la im)  and dcmarids 
wliicli he had against tlie defcnd:nit for or on account of the injuries 
arid clanlngc~ to liis auto~iiobilc, caused by tho collision between said auto- 
mobile and defcndm~t'z truck on 7 Xo\eniher, 1927. 'rhereafter, by 
corisci~t, n judgment was entered in  the action pcriding in the Superior 
Court of I f ~ c l i l c ~ l b ~ r g  County, wllerein the J l a r y l m ~ d  (lasualty Co111- 
pnny n a s  plaintiff, and tlie defeiidnnt llerein n:is defmda~r t ,  t11:rt tlie 
Xarylancl Casu:dty Con~paily rccowr of the defendant the sum of 
$1,400, ill full scttleineiit of any a ~ ~ d  all claims wliicll tlic said colnpany 
had against said dcfcudai~t  hy rcason of tlic cnusc of nciion alleged in  
tlic coniplniiit in suit1 action. Tliis jutlgnlcnt h:~s I)ccn 11 rill 1)y t i c f e~~d-  
ant, :rncl dilly c;~ircclcd oil tlic record in the offic~ of t l ~ v  clcrk of t l l ~  
Sltlwrior Court of Ncc~l;lc~~burg County. 

li1)011 the f o r c p i i ~ g  farts, n hivh 11 c1.c 111atl1 to :rppctu. to tlic c*oui*t by 
alr : I I I ~ C I I I ~ I I ~ ( ~ I I ~  to thc nlls\\clB, u l i ic~l~  t1cf1.11ilnnt filocl, 1)). 1(,:1\(% of thc 
c'oult, t l c f ( t~d : i~~ t  ~ n o ~ c d  t11;tt tlris action I)c t l i s ~ ~ l i s i ~ t l  (1) for tIi:lt, :it 
t l ~ c  tl'ite of its ro in i~i t~~lc .c~~rro~~t ,  a11 artion :iq:linst thc dcf(mt1:rllt. bcgml 
by tilt! Nnrylnntl CY;lill:llty ( ' ~ I I I ~ : I I I ~ ,  111~)ii t 1 1 ~  ~ 1 1 1 1 ~  V:III.C of : rv t io~~ :I, 

l l ~ a t  : r l l c p  (1 in tllc c w i ~ ~ p l , r i ~ ~ t  in this :irtioll, p c ~ ~ c l i i ~ q  in t,ho S u l ) c r i o ~  
( 'o~trt  of 3lrrl\l~'nl)111~q Coltl~ty, Sort l l  C a r o l i l ~ : ~ ;  :rl~d ( 2 )  for tl~:rt, ~ i n w  
tliv ~ ~ O I I I ~ I ~ C ~ I I ~ ~ ( ~ ~ I I ( ~ I I ~  of this :lctior~, :I fi11a1 j u i l c ~ n i ~ ~ ~ t  ~ I : I \  1 )  v 3 1 i  ~ ~ o I I ~ I P ~ ( Y I  it1 
saitl :rcatio~~, 1\11icli tlvfvntln~~t 11:rs p:iitl : I I I I ~  fully .:~t~,fiotl. I)cxf(,ntla~lt's 

are 11c11ic'tl: c!c'f(u~tia~~t :rlw 11l(~:rds, i l l  I):II, of I~ l :~ i r~t i f f ' s  r~vov( ,~ ,y ,  his c.011- 
trillutory rlc~g1igc~11c.c~. The facts on ~vllicli dd"~1111:l11t wli('s to sustain his 
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rights can be determined therein, such action will be dismissed." I n  
Emry v. Chappel l ,  148 N. C., 327, 62 S. E., 411, i t  is said:  "The ge l i~ ra l  
principle of the law is  that  the pendency of a prior suit for  the same 
thing, or as is commonly said, for the same cause of action between the 
same parties in a court of competent jurisdiction, will abate a later suit, 
b~cause  the law abhors a multiplicity of suits, and will not permit a 
debtor or  a defendant to be harassed or oppressed by two actions, if even 
substantially alike, to recover tlie same demand, when the plaintiff ill 
the second action could h a l e  a complete remedy by one of them. The 
prillciple is based upon the supposition that, if the first suit is  so con- 
stituted as to be effertire and available, arid also to afford an ample 
remedy to the plaintiff in the second, thr  latter is unnecessary and 
should be dismissed." I11 .lilen v. Sal/ey, 179 S. C., 147, 101 S .  E.. 
-545, it  is said that nhen  the peudcncy of another action betwccn thrx 
same parties, upon the same subject-mattcr, in another county, appears 
upon the face of tlie complaint. a t l en i~~r re r  on that  ground will bcx sus- 
tained;  and that  nhen the penclency of sucdh action is made to appear by 
ansuer, a motion that  the second action b~ clismissecl, should be allowed. 
I n  Cons tm~cf im Co. v. l t c  Co., 190 3. C., 580, 130 S .  E., 165, a judg- 
ment dismissing the action, \;liich n as begun in  Xecklenburg County, for 
thnt anotlier action between tlie same parties, inrolving substantially the 
same subject-matter, W:M p ~ n d i n g  in another county, was affirmed, npon 
the authority of the above-cited cases of Allen I , .  Sallcy, Bmi!y v. Chap- 
pel1 and -4 len-nndcr 2, .  S o ~ w o o d .  

It is ~ w l l  settled, therefore, by authoritative decisions of this Court 
that  where an action is  begun in a court of tliiq State. and i t  is  mad^ to 
appear to said court. either b , ~  demurrer or by ansxer to the complaint, 
thnt a t  t l i ~  date of its conimeiicem~i~t there n n s  pcntiing in said court 01. 

in ally court in this  stat^ of conlpctent jurisdiction, another action 
bctn-een tlie same parties, invo1~-ing tlic sanir,, or sahstantiallp the same 
subject-matter, or c a u v  of action. nlieroin all the rights of tlic parties 
thereto may 1)c fully and finally deterinirlerl and ac1,judicated. tlic action 
last brgun nil1 be d ivniswl .  

. I s  the rcwl t  of the colliqion betrrccn plaintiff's automobile ant1 (IF- 
tlefcnclant's motor t r u ~ l i ,  upon t l i ~  allcqttions of the coniplaint in t h i ~  
action, plaintiff had :I cause of actin11 nsgni~ist thc defendant oil nhich 
he \ms entitled to rccowr tlarnageq for all the injuries nhieh  Irc had 
suqtai~le~l and nhicll vcv caused 1). said collision. On this cnusr of 
netion plaintiff coultl li,lra recorcrcrl, in nnc action, damapc? for Lllc 
iiijurie\, both to his :~uiori~obilc an.1 to his pcrsori. H e  had, howevcr. 
only one cauw of artinn agail~qt t h ~  d r f ~ n d a n t ,  for defendant'. tort, out 
of which the cause of action arose, v a s  single ant1 entire. H e  could 
not h a w  y l i t  this cause of action, and maintained two actions against 
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defendant, one for tlw recovery of damages resulting frlxn injuries to 
his automobile, and. the other for the recovery of damages resulting 
from injuries to his person. H a d  plaintiff undertake11 to split his cause 
of action, arid instituted two actions, 0110 for the recovery of damages 
resulting from injuries to his autonlobilc, and the other for the recoiery 
of damages resulting from injuries to liis person, the seeoiid actiol~ 
would have bcen dismissed, for  that  the firat :lction, i n ro  r ing  the sailic 
subject-matter or cause of action was pelldiilg when tlie second action 
was begun. Allen, v. Sallcy, supra. T h e  recovery of a j~dgmei i t  in the 
first action, whether for damages to person or to property, would have 
barred a recovery in the second actiou. Eller  v. B. E., 140 P;. C., 140, 
52 S. E., 305. In the last cited case, it is sa id :  "The gcncral rule in tlie 
l a v  of damages is that  all darnage resulting from :I si i~glc wrong or 
cause of action must be recovered ill one suit. The  dcm:~ncl caniiot be 
split, and several actions maintained for the separate itellis of damage. 
Plaintiff recovers one compensation for all loss and tlnn~ngc, past and 
prospective, which were the certain and proximate results of n single 
wrong or breach of duty." I t  was accordingly held in iliat case, that 
the action nhicli plaintiff had begun in the Superior Cuurt to recolcr 
of defendant damages for a personal injury,  raused by tlw nrongful  act 
of defendant, was properly dismissed, ~vllen i t  xvas made ttl appear to the 
court that  plaintiff had theretofore. in another action, rocovcrctl of tle- 
fendant a judgment for damages resulting from an  iiijurv to liw ~ I Y I ~ -  
erty, caused by the same ~vrongful  act of tlie defcudant. The  decisio~i 
i n  Eller v. R. R. is  cited and approved in  BwclijJ u .  E.  R., 1 7 6  S. C., 
39, 96 S. E., 644. I t  is said i11 the oninion in the last citctl csasc: "No 
man should i o  twice vexed for the saAe cause. Tllc plaintiff may c:lrve 
out as  much as thc law allows liini i n  the first irista~icc, Lut he \\ill  not 
be p e r m i t t d  to cut more than once." I n  Alien v. Sulley,  supra, wllich 
was an  action begun in  the Superior Court of Uunconib~ County to 
recover daiiiages for injuries caused by a collision be t~ r twi  :nl autoniobile 
and :I truck, i t  was held that  the action slloultl be disiriissc 1, uhcn  it was 
made to appear to the court, that  a t  tlic (late of its eonirneiicenient, ail 
action bet~vecn the same partieq, upon the saine sub,ject-n~attcr or cause 
of action was pending in the Sulwrior Court of Polk C'ounty. I n  that  
case it is said : "Tlic collision \\:is but one t ra i i rac t io~~,  :lnd the whole 
n s a t t ~ r  should be tried, and tlie liabilities of all partics detcmnined in tlie 
first action." 

I t  is, tlierefore, well settled in this jur id ic t ion  tllat olle who 1121s 
sustained damages, resulting from injuries both to l ~ i s  property, and to 
his person, caused by tlie single nrong or tort of a~iotlier. can main- 
tain only one action for the recovery of his tlaiiiagcs, and tliat lie cnn- 
not split his cause of action, arising from :i singlc n ~ o n g  or tort, and 
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maintain separate actions against the tort-fernor, as  defendant, and 
recover therein for separate items of damage resulting from said wrong 
or tort. 

,In action to recover damages for injuries either to  person or to 
property, caused by the single wrong or tort of the defendant, mill be 
tlismissed when i t  is made to appear to the court i n  which such action 
\ \as begun and is  pending, that  another action begun by the same plain- 
tiff against the same defendant, upon the same, or substantially the 
same cause of action, to recover damages for another injury, whether to 
1mson or to property, was pending in  said court, or in another court in 
this State of c20mpctent jurisdiction to t ry  and determine the issues 
inr olved in  said action, a t  the date of the cornmenccment of said action. 
.I judgment recovered in the first action will bar a recovery in the 
sc~rond action, although the damages demanded in the second action are 
for a different in jury  from that  for which the plaintiff recovered in the 
first action. 

The principles above stated are well settled as the law of this juris- 
tliction, by authoritative decisions of this Court, and are  in accord 
:\it11  decision^ of courts i n  other jurisdictions, which are cited in  thc 
1)ric.f filccl in this Court for the defendant. They are  not, however, de- 
tcwninat i~  c of the question presented for decision by this appeal. 

Thc  action begun in the Superior Court of Mecklenburg County and 
lwn(li11g t l i p r~ in  a t  the conlmencemcnt of this action, was not begun by 
thc l~laintiff in this action; said action \ \as begun by the Maryland 
Casualty Conlpai~r ,  to recover jutlgrnellt against the defendant in its 
o ~ i n  bcbalf, and not in behalf of the plaintiff herein. The judgment 
cmtcrcd in said aetion, by consent of the parties thereto, was not recov- 
cwd by the plaintiff in this action; i t  was recovered by the Maryland 
('asualty C'ornpanv, on thc cauw of action allcged in its complaint in 
said action. The  facts allegrrl as constituting said cause of action in- 
r*lucle the facts wl~icli plaintiff in this action alleges as his cause of 
action :~qninst thc defendant; other facts, however, are alleged hg thc 
M a r ~ l a n d  Casualty Company, in i ts  coniplaint in said action, and mere 
i ~ ~ ~ e n t i a l  to con~t i tu te  a causc of action on which the said company, as 
plaintiff i n  said action, w ~ ~ s  entitled to recover of defendant therein. 
I t  cannot be held that the cause of action allegcd in the action pending 
in the Superior Court of Mecklenburg County, a t  the date of the com- 
rncnceinent of this action, is  thc same, or wcn  substantially t h ~  same as 
that  allcged by the plaintiff in this action. The  Maryland Casualty 
Company could not have reeovcrpd of defendant solely upon the facts 
which constitute the causc of action alleged by the plaintiff in this 
action. I t  n a s  required to allrgc and did allege fact? from which i t  
appeared that  i t  was thc rcal party in interest with respect to the sub- 
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ject-matter of the action, to wit, damages for illjuries to the automobile 
owned by plaintiff i n  this action, caused by the wrongful act or tort of 
defendant. 

A\t the date of the commencement of this action, the plaintiff had been 
fully compensated for the damage vhicli he had sustaiutd by reason of 
the illjuries to his nutomobile. This  damage had becn paid by the 
3Iaryla1id Casualty Company, in tliscliarge of i ts  liability to plaintiff 
untlcr its policy of i~rsurancc. S o  part  of wid damage had been paid 
by tlic defer~darlt, nlio upon the allegations of the coroplaint in this 
action, n a s  liable to l~lnintiff for such damaqe, as  nell  as for the dam- 
ages to plaintiff's perion. The  Narylnncl C a ~ u a l t y  Company, liaving 
pmd the d m ~ , i g e  to pl:~intift'i autoniobilc, for nllicll it  n a s  liable under 
it5 ~ ~ o l i c y ,  had a c:lusc of a e t ~ o n  a p i n s t  the d t~fc~idant ,  upon its allega- 
tion t l ~ t  said tla~iingc ~ ; L S  tlic' riiwlt of an  i l ~ j ~ i r y  cauicd by clefendant's 

I oiigful act or to1 t. 'I'lic 3ZarylairJ Casualty Company alone coultl 
i r i : t i~~t:~ii i  an action to ~ c t ~ n c ~  of t icfc~id~int  tlic w in  w11 ell it  had paid 
to the p l a i ~ ~ t i f f ,  the inkurcil un~tler i t<  policy, for it,  ant1 riot tlic plni~r-  
tifi', I\ aq tlir, rt nl 1)arty ill intcrc .t. 111 ( i~ l l n ; ) / g l i co i l  1%.  I? I?.. 1:30 S. C., 
A ? ; ,  ,?l S. 75.. 1029, it \\ :I< 1ic.lti 1,. tliii Couit that \\1m1 :in i~ lsurcr  has 
lmitl tllc lo-, 0:. tlamngc for \ \ l~ic~ll  it \ \ : IS  1i;illle mldcr iis policy to, t l ~ e  
illqurctl, it  is su1)rn~atcd to tlic rights of tlic iniurcil. :nit1 (.all nlot~cl, a.: 
thc ~ c d  p r t y  in ~ n t e r ( \ t ,  maii i t :~i~i  all nctiorl against t l ~ c  nronctloc3r, 
a11t1 tlint ~t is i~il~ll :! t(r i~ll  ~ \ h ( t l ~ e r  thi' iliwr(t1 ~ ~ i a l i e s  nl actual n- . iq-  
1r1t11t of his right of action or  lot. The i ~ ~ c u r c r  is qubrngateil not ilcces- 
wr i ly  by r i r t ue  of t l ~ e  pro\isioil of the p o l i c ~ ,  but upon 11rincilks of 
equity to the riglit of action, if any, of the insured aga nst tlie nrong- 
doer. who 11 :~  c n u d  the dain:~ge. I n  tliat caw the :wtion brnuglit by 
the i~iqurerl nlio Ilnd been fully co~npcrliatctl hy the insui t r ,  i ' p i ~ ~ s t  t l i ~  

roilgdoer, n as dismissed, upon the ground tliat the i n s u r d  15 as not 
the real party in intcwst a11t1 for t h t  r t n m i  coultl not mai~i ta in  the 
:letion to recorer of the wroi~gdoer tllc dnm:rncs which 11c hat1 snstainetl. 
liut :\hicli Ilad been fully paid 1, tile insurw. T l i i ~  cle Gion has been 
cite11 and aplirored in  T n o ~ r n : l c c  Co. 1 % .  1 . 1 1 ~ 1 7 r ~  C'o., 1 7 6  U. C ,  269, 
119 S. E., 362, a ~ i d  i l l  1'01rdl 1 1 .  TT7nfcr PO., 171 N. C., 890. 88 S. E., 
426. I n  the last (.itt3(l case the folloning itatenlel~t of the law is np- 
proved by tlliq Cour t :  "Wllcn an insurailc~c. company pays to the in- 
iurril thc alnount of n low of the prolicrty il~\urccl, it  iq ,ubrogated in  a 
~o r r~spond i11g  :~mmint to tlie ; I > \ I I T P ~ ' I  riqlit of action ngai~ist any other 
y.mon re*lmi~iblc  for tlw loiq. Th i i  riglit of the insur3r against such 
other person is clcrivctl from tlic nswred alone, a11d can be cnforcerl in 
his right only. *I t  co~nriio~i lan it must be asserted in the namo of the 
.~ssurcd. Tn :r court of equity or of atlliiiralty, or untlcr the modern 
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codes of practice, i t  may be asserted by the insurance company in  i ts  own 
name, when i t  has paid the insured the full value of the property de- 
stroyed." 

We have not orerlooked the fact that  in the complaint filed by the 
Maryland Casualty Company in the action begun in  the Superior Court 
of Mecklenburg County, i t  is not allcged that  said company has paid 
tlie loss or damage to the automobile. I t  only alleges that  i t  is liable 
for such loss as the owner has sustained. For  the purposes of this 
decision, we do not think this fact is material. 

The  denial of defendant's motion in this action is sustained by authori- 
tat ire decisions of this Court;  i t  is  supported by well settlcd legal prin- 
ciples; i t  is in accord with jnsticc, and Is both sustained and supported 
I)? sound policy. 

I t  cannot bc held a?  la\\ in this Statc that the omner of an  automobile, 
1\ho as the result of the wrong or tort of another, has sustained damages 
tiotli to his automobile and to his  person. and whose automobile is in- 
~ u r e t l  agninqt the loss or damage which lie has sustained because of 
illjuries to his autoniohilc, is put to an eleption whether or not he shall, 
111 order to maintain an action against the wrongdoer to recover dam- 
:rgcls for illjuries to her pc'rsoll, relcnuc the Insuranw company from all 
liability to him under its polic~-. EIc (loci 11ot lose his right of action to 
1woxcr for the i n j u ~ i e s  to his pcrso11, I)? : ~ ( v p t i n g  from the insuraricc 
c.onipany tht. amount for n l l i c l~  it i.: liahlv to bi~ri ,  under its policy, 
I~oc~nusc tllr insurance c>onip:~ny tllcrcxftc r upon tlic cause of action 
~11ic.h has accrued to it, rccovcrq of the n ro~ lq loc r  the amount which it 
has paid tlie ovnt r of the autonlobilt~ in diwllargc of its liability under 
thcl policy. This iq not u1ijn.t to t11r nrong(locr, nlio is thereby required 
to pay only the full amount for nhicli he is  linhlo because of his TTrong 
or tort. The  ordcr denyiug t l t f c l~ t l a~ l t ' ~  motion is 

Alfirir~etl. 

('ontracts I3 cl-Time of expiration of option. 
-111 ol~tic~n good "until'' x clay ywcifictl ilir111tlcs t h a t  day 

CITIL ACTIOX, bcfore Slialc, ,J., at  Novrrnber Term. 1928, of GUIL- 
P o11n. 

On IG February, 1987, Glenn 11. NcCnll and the defendant, A. C. 
IIat tanny,  entered into a nrittc,n contract, providing in substance that  
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McCall should sell to the defendant, Hattamay, a diamond ring for the 
sum of $962.50. Hattaway agreed to give to McCall an option to re- 
purchase the above-mentioned ring for the sum of $1,000, said option 
"to hold good until the first day of October, 1927." hlcC:all, the holder 
of the option, duly transferred i t  to the plaiiitiff. On  1 October, 1927, 
Winlbish tendered to the defendant $1,000 and demanded the ring. The  
defendant refused to deliver the ring, contending that  the option ex- 
pired a t  midnight OII  30 Septcmbcr, and that, therefore, the tender 
came too late. 

Issues were submitted to the jury and vero  answered in favor of the 
plaintiff. 

Tlio verdict axarded to plaintiff tiamagcs in the sum of $100. From 
judgment upon xerdict the dcfcntlal~t appealed. 

A. C. Davis for plainLi/J. 
King, S a p p  CE K i n g  for d c f c ~ ~ d a d .  

PI:R G I  1 i I A h l .  Thc  sole q u c s t i o ~ ~  of law preser~ted is  whether the 
words "ul~t i l  the 1st day of October, 1927," ir~clutle tlLe first day of 
October. 

r 1 111c clccisio~~s in o th t r  juristlictiol~s are not in accord; but i t  has hec~l 
espressly tlccitletl ill this Statc that  the word "until," wllen used in 
rcfwcwve to an  act to bt, dorlc on :L (lay ccrtain, irlclutles the day spcci- 
fiocl. ' I ' l ~ o m c ~ s  7:. L\'ic.l~ols, 167 N. C., 310, 37 S. E., 367. 

Affirmed. 

CTAPTON C. RICHARDSON v. T. U'. RITTEI1 

(Filpd 17 April, 1920.) 

Negligmco C *Act of defendant held contributory negligence bn~Ting 
recovery. 

IPhcre on(. sccyl;s to rcxco\-er tl:~i~~:lcc~s for a i~eyli::c-~it lwrs1,11:11 injl~ry 
rcsnlti~~:: f r o m  liis tlirinf illto the sh:lllow wltcr of :l public swimmilif 
pool, : I I W I I ~  1wc.11ty frct from the tlirin:: hozrrtl. : I I I ( ~  Iiittii~:: his heat1 O I I  

the co~icrctc I~otto~il, his ow11 i~efiligcilce in 11ot :~scertaini~ig thc depth of 
the water before cliviri,rr will bar his recovery. 

APITAL by p l a i ~ ~ t i f r  from Sl~aw,  J., at  October Term, 192s) of GUIL- 
vonn. Affirinetl. 

This is an  action to rccovcr damagcs for pcrsonal injuries, alleged to 
have been causcd by thc ncgligencc of dcfen~lant, in failing to csercise 
due care to  infornl plaintiff, a patron of dc'fentlrnlt's slrimming pool, 
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that  the water in said swimming pool a t  the place where plaintiff dived 
into said pool was too shallow for diving, and that  the bottom of said 
pool, a t  said place, was constructed of concrete. 

I jefer~dant denied the allegations of negligence, and also relied upon 
his plea that plaintiff is barred of recovery, by his contributory negli- 
geiicc, as alleged in  the answer. 

From judgment disrnissirig the action, a t  the close of plaintiff's evi- 
clencc, as  of no~lsuit, plaintif1 appealed to the Supreme Court. 

D. L\7ezc;lon Farne l l ,  Jr., B. L. Fen t re s s  and F. P. I Iobgood ,  JT., for 
p l a i n t i f .  

K i n g ,  S a p p  Le. Xing for  de f endan t s .  

I'EJL CCRIAN. On 9 July, 1926, defendant owned a tract of land in  
Guilford Courity, on which he had constructed an artificial lake. This 
lake was operated by defendant as a public swimming pool. Patrons of 
said snimming pool were charged for admittance to said pool, and for 
the privilege of bathing, swimming and diving therein. 

Plaintiff, accompanied by his wife and children, went to defendant's 
swimming pool late in the afternoon of 9 July, 1926. Having paid the 
sum charged for admittance to said pool, and for the privilege of swim- 
ming and diving therein, plaintiff within a short time thereafter dived 
from the edge of said pool into the same; a t  said place the water was 
shallow. and the bottom was constructed of concrete. Plaintiff's head 
struck the concrete bottom of the pool; he was thereby injured, and by 
reason of such injuries suffered damages. N o  notice was given plaintiff 
by signs or otherwise of the depth of the water a t  the place where he 
dived into the pool. There was a spring-board, constructed for diving 
a t  a distance of 15  or 20 feet from the place where plaintiff dived. 
Plaintiff made no inquiries of defendant or of any one else as to the 
depth of the water a t  the place where he dived, nor did he make any 
effort to ascertain whether i t  was safe to dive into said pool a t  this place. 

Even if it  should be held that  there was evidence from which the 
jury could have found that  defendant was negligent as alleged i n  the 
complaint-which is doubtful-and that  such negligence w a s  the cause 
of plaintiff's injuries, all the evidence tends to show that  plaintiff was 
negligent, and that  his negligence contributed, as a proximate cause, to 
his injuries. He, therefore, cannot recover of defendant i n  this action, 
the damages which resulted from his injuries. 

The  judgment dismissing the action is  affirmed upon the authority of 
E l d e r  v. R. R., 194 N. C., 617, 140 S. E., 298, and of decisions cited in  
the opinion in  that  case. 

Affirmed. 



1. Principal a n d  Agent C a-Implird anthority of agcbnt authorizcd t o  
m a k e  pnrcllase t o  do so  on  credit of principal-Conditional Salcs. 

An :i::c'iit :~pyointetl for the gurcli:~sct of gclotls, without bring :ire11 the 
niolley for which to [my for thcm, has implie11 authority to purcl~:~se then1 
011 tl~ct crctlit of his l)ri~icipal, ill111 to (10 s11~11 other thin:s in I)uraunnce 
of t l ~ c  :~n t l~or i ty  directly givcn :IS arc  reasonably necessary to consummate 
the tr:~w:ictiol~, :111(1 ill this case, involving a largc esl)enditure for the 
furnisllin:: of :I liotcl, the csccufion of :I contract whci~ein the \-endor 
retained titlc for thc security of thc purchase price. 

2. S:tn~r-\Vhere agent  h a s  implied authori ty  to  execute conditional sales 
contract tho  form of ewcution iminatcrial between parties. 

.is bc~twcen the rcndor and purchaser i t  is immaterial in what form 
thc agent authorizctl to purch:lsc certain merchandise signed the cbn- 
tract, which in case of mi incorporated agent is  sufficient if signed by its 
president. C. S., 1130. 

3. Sales I a-Between parties t o  conditional sales contraxt registration 
not  necessary. 

Iktween the garties to a conditional sales contract probate and regis- 
tration is not required by statute. C. S., 3312. 

4. Oontracts l3 a-Interpretation of contract by parties will be generally 
adopted. 

An interpretation that the parties to n contract have given it  will be 
gcller:~lly adopted by the court, and a contract for the purchase of furni- 
ture for a hotel subject to an itemization given therein a n 1  to such minor 
adjustments as may take place from time to time as the unit prices set 
forth, is held to corer adclitional items amounting to about $11,000, 
ordered and accepted by the rendee and shipped by the vendor under the 
contract. 

APPEAL by Morehead Bluffs Hote l  Company, Inc.,  f r o m  Nunn, J., 
a t  November Term,  1928, of CRAVEK. KO error .  

It is  alleged i n  the complaint t h a t  on 1 2  May,  1926, plaintiff sold 
to  t h e  defendant cer tain personal property at the agreed price of 
$48,370.48, which was  af terwards increased by  t h e  sale of' other  articles 
under  t h e  contract to  $59,370.88; t h a t  this  s u m  was credited wi th  $5,000 
pa id  i n  cash a n d  wi th  a n  i t em of $1,133, leaving as the  amount  due the  
plaintiff $53,237.88, wi th  interest a t  6 per  cent on the  amount  of each 
shipment  f r o m  the  t ime the sh ipment  was  made. 

T h e  defendant  denied the  mate r ia l  allegations of the  zomplaint a n d  
f o r  a f u r t h e r  defense alleged t h a t  the  property, consisting of fu rn i tu re  
and  other  articles, was bought on a n  open account and  not  under  a con- 
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tract by nllich the title \I as retailled by the plaintiff; tha t  it  did not 
authorize iuch a c20ntract. ant1 that nllen it lear:lcd about a year after 
the sale that  the plail~tiff clalmed retention of the title, i t  offered to 
return the goods mt l  dei11:tnded that  the alleged coutract be canceled 
:1nd that the furniture hc rcmorcd from the hotel. 

T l ~ e  plaintiff 21x1 the property ssci~ed undcr proceedings in claim and 
tlelirerg and the dcfend:~nt executed a replex in bond and kept po<se+ion 
of the property. The cate c : m ~  011 for tr ial  :md the folloning xe rd~c t  
n as reuclered : 

1. I s  clefendant indebted to the plaintiff? A\nsner:  Ye.;. 
2. I f  so, i n  TT hat aruount ? Ansn cr : $53,237.88, n it11 interc>st. 
3. I s  the plaintiff the onner and ontitlcd to tlw innnetli:~te posv&n 

of the p e r s o ~ ~ a l  property described in the complaint and t l ~ e  cl~criff 's 
return ? ,\n*n er : Tw. 

1. I f  qo, n h a t  was the 1 d u e  at the t i~ilc of the seizure of the property? 
h s n  er : $38,000. 

5. T h a t  tlaniagc, if any, 118s the propcrty sustained hy deterioration 
4nc r  the seizure? Answer : $3.800. 

6 .  TTllat danlage has plaintiff sustained by reason of the wrongful 
cktention of the said property? AInswcr: Six per cent of $35,000. 

I t  u as thereupon adjudged that  the plaintiff recorer of the defendant 
$.j3.237.8$ n i t h  interest from 1 January ,  1927; that the property be sold 
: ~ n d  that  the plaintiff rccowr $3,800 as  damages for deterioration, or if 
po~xcssion could not be had that the plaintiff recoxer the ralue of the 
propert7 113th interest, etc. The plaintiff excepted and appealed upon 
error assigned. 

Ringer, 1Pilhartz & Hirsch alnd TTrard Le. W a ~ d  for plaintiff 
IT'hilehu~st CE B a ~ d e n  for defendant. 

ADAJIS, J. On  20 March, 1926, the defendant entered into a written 
contract with a Delaware corporation known as  the William Foor Hotel 
Operating Corporation, by which the defendant agreed to build a modern 
hotel and casino a t  Norehead Bluffs and to furnish the building with 
first-class modern hotel furniture and equipment. I t  was agreed that  
the Foor Corporation, upon receipt of a.writ ten request from the de- 
fendant, should purchase for the defendant a t  a price acceptable to the 
parties all the furniture and equipment for the hotel i n  consideration of 
five per cent of the total cost. On 12 May, 1926, a written instrument, 
called a thirty-day agreement, was signed by the plaintiff and by "Wil- 
liam Foor Hotel Operating Corporation for the Morehead Bluffs Hotel 
Company, by William Foor, Pres." This  paper purports to be an offer 
by the plaintiff to sell the furniture and an  acceptance of the offer by 
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the Foor Corporation for the defendant. I t  rontains this clause: "The 
title to said merchandise shall remain in the seller u ~ ~ t i l  ilic same shall 
be fully paid for." 

I t  is contendecl that  this alleged contract is not binding on the defend- 
ant  because i t  v a s  not esecutcd by the defentlant or  any of its officers, 
but by thc Foor Corporation for thc dcfcntlant. This objection is ad- 
tlresscd to the question of the defendant's esecution of tlw instrument 
and not to the signature of thc Foor Corporation. I t s  name mas signed 
by its president, and i t  is  proridcd by statute that  written contracts for 
the purchase of personal property 1)y corporations in  mli~ch title is re- 
tained as a security for the purchase price are sufficiently executed if 
signed in the name of the corporation by the president, secretary, or 
treasurer in his official capacity. C. S., 1139. The  quest [on i.; whether 
the esecution of tlie contract by the Foor Corporation for the Norehead 
Bluffs Hotcl Company hinds the defendant. B y  the contract of 25 
March, 1926, the defendant appointed the Foor Corporation its agent 
to purchase furni ture ;  and the instrument of 12  Nay ,  19:!6, i s  intrnded 
to he a contract bet~veen the plaintiff as seller and the defendant as 
buyer. The  parties are the plaintiff and the defendant. It is therefore 
immaterial whether the contract was signed in the name of the defend- 
ant  by the Foor Corporation or in the name of the Foor Corporation for 
the defendant. Either form nould be sufficient. Cadell I > .  Allen, 99 
N.  C., 542; Ramscy v. Dauis, 193 N .  C., 395; 21 R .  C. L., 845, see. 27. 
The contract a s  between the parties, if properly executed, is valid mith- 
out referencc to its probate and registration. C. S., 3312; Iiornegay v. 
Xomegay,  109 N. C., 188. 

Another position of the appellant is th is :  the appointment of an  
agent to purchase personal property does not authorize such purchase 
when the title is retained to secure payment of the agreed price. As no 
funds were given the agent to pay for the furniture he had the implied 
power to make the purchase on the credit of the defendant. I n  Brittain 
v. Tl'esfall, 137 K. C., 30, i t  is sa id :  "It niay be taken as a settled prin- 
ciple in tlie law of agency that  if express authority to buy on a credit is 
not given to a n  agent, but he  is authorized to make the purchase and no 
funds are advanced to him to enable him to buy for cash, l:e is, by impli- 
cation, clearly authorized to purchase on the credit of his principal, 
because when an agent is authorized to do an  act for  his principal, all 
the means necessary for the accomplishment of the act a re  impliedly 
included in  the authority, unless the agent be in  some particular ex- 
pressly restricted." Ruffin v. Mebane, 41 N.  C., 507; Stuindell v. 
Latham, 145 N .  C., 144. I n  the law of agency this rule a'so is in force: 
"Whenever a principal has placed an  agent in such a situation that  a 
person of ordinary prudence, conversant with business usages and the 



nature of the particular business, is  justified in assuming that  such 
agent is authorized to perform in behalf of his principal the particular 
act, and such particular act has been performed the principal i s  estopped 
from denying the agent's authority to perform it." 21 R. C. L., 856. 

The a g ~ n t  contracted for the purchase of property ralued a t  about 
$X1,000 ; no money 15 as paid, no security was tendered, and the financial 
standing of the defendant was uncertain. I n  these circumstances the 
plaintiff was justified in assuming that  the agent mas authorized to  pur- 
c*llase though the ~ i t l e  was retained; and, having received the furniture, 
the defendant cannot now rmudia te  its contract on the ground of the " 
agent's want of power. There is ample eridence that  the contract was 
duly executed. 

The  price of the goods first shipped mas $48,370.48; but afterwards 
upon tlie defendant's order other articles were shipped on the same 
account and under the original contract. This  was done pursuant to a 
stipulation in the thirty-day agreenlent to this effect: "Subject to the 
itemization given therein and to such minor adjustments as may take 
d a c e  from time to time a t  the unit  prices set forth." There is evidence 
that  tlie parties coristrued this stipulation by changing items amounting 
to about $11,000 from one of the accounts to the other, leaving the 
remainder a s  alleged in the complaint, as admitted in  the defendant's 
midence. and as shown bv the statement from the records of the de- 
fendant. Where i t  appears that  the parties themselves have practically 
interpreted their contract the courts generally will adopt their con- 
struction. Lezcis v. A-unn, 180 S. C., 159; TVearn v. R. R., 191 
x. C., 575. 

What  has been said disposes of the three propositions stated in the 
appellant's brief. There are forty-nine exceptions i n  the record, some 
of which relate to the admission or rejection of evidence. I t  is not 
necessary to refer to  them in detail; in our examination of them we have 
found no reason for awarding a new trial. 

N o  error. 

STATE x-. A. H .  RITTER, L. E. VAUGHN, TVOLSEY WALL AND 

ALEX McKENZIE. 

(Filed 24 April, 1929.) 

1. Criminal Conspiracy A a-Definition of the crime. 
A criminal conspiracy is the unlawful concurrence of two or more per- 

sons in a scheme or agreement to do an unlawful act, or to do a lawful 
act in an unlawful way or by unlawful means, and does not require the 
accomplishing of the purpose in contemplation or any overt act in fur- 
therance thereof. 



2. Criminal Conspiracy B a-Competency of c>~idcnce of coconspirator. 

,Irr~: \r. by defendants, ,I. H. Rit tcr  nnil I,. E. Ir:,ugl~n, from S i d  
Sp( iol r J ~ ~ d q ~ ,  at  October Term, 1'32s) of R~crr \ ro \u .  

Crilninal prosecution trictl upon an indictnlcnt cllarging -1. 11. Rittcr ,  
L. 1.:. Vaug1111, Tlrolsty Wall and l l l t a  McKcnzic n it11 c ~ n s p i r i ~ l g ,  co~l-  
fodernting nnd agreeing ainoilg t l m 1 ~ ~ 1 1  cs to Bill ant1 luurtler onc Clew- 
land (':rglcx; and in c :~rry i l~g out bai t1  roilspimr-, i t  i b  :ilIegcd t h t  the. 
offcwtl to  IS one Charlie I 'nttenon thv sum of $200 to aid tliem in 
their u i~lawful  schemc, etc. 

T h r  c~~i t lcncc  on behalf of tlii, State tcndi to illo\y that 011 Sunday, 
:1 5111y, I!)";, A \ .  11. Ritter, L. E. ITnuglnl and ,Urs I \ l i . l ien~ic  aerit to 
tllc. l i o ~ i ~ e  of a cwlored mall by the lialile of Clinrlic I'ntierson and told 
11im t l ~ c ~  noul(1 give l i m  $200, nntl ccc tllnt Ilc n n s  rrotected. if he 
n onld i i ~ ( l u w  e l m  i ~ l a i ~ ~ l  C'agk, 011 tllc follou ing clay. to  om(' n here they 
co11ld g ~ t  holtl of h im;  that tlic.? 11 oultl d r i ~  cs their car below Cagle'. 
IIOIIT,  fc>i211 :I lircals!o~\il, wit1 I'nttc'r~on to  aali Ins 11r.lp. :111d nllen lie 
cnmc out to the road tlwy vould strikc h i n ~  nit l i  a club, run  over him 
with the car, and makc ~t : r p p a r  that 111s death n a s  ail accident, and 
that t l ~ e y  n onltl ha1 c tlic sllcriff' I\ it11 tlicm so P : ~ t t t r s ~ i ~  woultl imve 
notl i i l~s to fear. Rit tcr  said C':~gle 11:1tl bcen tearing 1111 their clistilleries 
and that  he ought to be liillctl. 

As thr  alleged conspirators n e w  clrillkirig, Pattcr*on testified that Ile 
paid vcry little attention to ~ i l i a t  tllcy said. 

But  011 tllc fo l loni~lg  clay IIles MclCenzie returned, m ~ d  micl to Pa t -  
terson-ilonc of the otlltrs being prcsent: "Those fellows that  came here 
yesterday ~ r o n ' t  do to fool n i t l ~ .  I know tliem. I am white and you 
are blaclr. I t  ~ ~ o r i ' t  do to do anything like that. Thpv will hreali our 
iiecks." The defendants Rit ter  and Vaughn, nllo alone ne re  heil~g tried, 
duly ohjcctccl to the introduction of this evidence. Owrruled a d  ex- 
ception. 

Pattrrson, a t  the instance of XcKcnzie, called the sheriff and told 
him of the proposition that  had been made to him. 

Rit ter  and Wall, but not Vaughn, came to Patterson's house about 
10 o'clock on Illonday, 4 July,  as they had suggested the day before, but 
left before the sheriff arrived. 

Here the conspiracy seems to have ended. 
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TTcrdict: Guilty as to A. 11. Rittcr  and L. E. T'aughn, the only de- 
fendants on trial. 

Judpmeiit : Imprisonment as to both in the Statc7s prison a t  hard 
labor for a tern1 of not less th:m four nor more than ten years. 

The  defendants appeal, assigning errors. 

Sftorile?/-Gcneral Erumnz i f t  and .lssistant Attorney-Gcncral Sash f o ~  
f h e  Sicctc. 

3'. 11'. B j p u n ~ ,  6s'nzit7i tl. Sntlih, L. B. Clcgg and IT'. R. C'lcgg fo7. dr-  
J~?2clants. 

ST.LCT, C. J., after stating the case: The gist of a c r i n ~ i ~ i a l  conipiracy 
is the unlawful concurrelice of tn  o or more nersons in  a wiclied sclieme- 
the agreement to do an unlanful  act or to do n lawful act in an un- 
l an fu l  way or by unlax~ful  memis-:l~ld it is  said that  the crime is ronl- 
plete ~vithout any o ~ e r t  act 1i:~ring bcen done to carry out the agree- 
ment. S. c. T7un I'rif, 136 x. C'., 633. 48 S. E., 177; &. v. I l a l f o , ~ ,  168 
S. C., 204; 53 S.  E., 603;  b'. c. 2'1unr1tze11, 24 N. C., 379. "If two or 
more persons conspire to do a nrong, this coiispiracy is an  act 'reiidering 
the tramaction a crime.' witliout any step taken in pursuance of the 
conspiracy." S. c. U~.ady,  107 K. C'., 822, 12 8. E., 363. The crime of 
conspiracy consists of the con,spiracy, and not of its execution. S. c. 
I-ounger, 12 X'. C., 357. 

One who enters illto a crinliilal coiispiracy, like one who participates 
in a lynching, or joins a mob to accomplish some unlawful purpose, 
forfeits his  independence and jeopardizes his liberty, for, by agreeing 
with another or others to do an  unlawful thing, he thereby places his 
safety and security in  the hands of every member of the conspiracy. 
The  acts and declarations of each conspirator, done or uttered in fur-  
therance of the common, illegal design, are admissible in  el-idrnce 
against all. "Every one who enters into a common purpose or design 
is  equally deemed in  l a x  a party to erery act which had before been 
done by the others, and a party to erery act which may afterwards be 
done by any of the others, in furtherance of such common design." S. v. 
Jackson, 82 N. C., 565. 

Bu t  to make the acts and declarations of one person those of another, 
or  to allow them to operate against another or others, i t  must appear 
that  there was a common interest or  purpose between them and that  said 
acts were done, or said declarations uttered, i n  furtherance of the com- 
mon design, or i n  execution of the conspiracy. S. v. George, 29 
N. C.. 321. 

Proof of the acts done in  pursuance of the common design by one of 
the conspirators, even though not on trial, and of his declarations made 
after the entry of the defendants into the combination, and up to the 



t i ~ ~ l c  I\ 11en t l ~ e  o f f c ~ ~ s e  \\as coli~iriit tctl, is coiupetcnt against  all. S. U .  

~ ~ ' I c I ~ ~ c T ,  119  N. C., 841, 25 S. E., S10; S. v. I ~ ~ ~ E ? S L I ? L ,  92 S. C., 732. 
I h t  declarations of one of t h e  conspirators, made a f te r  the  offense h a s  
bccn c o m n ~ i t t e d  a n d  i11 t h e  absence of the  others, a r e  not  competent 
against  tlic others, because not  uttcrctl i n  furt1ier:mce of t h e  coninloll 
design. A". v. Dean, 35 A'. C., 63. 

T h e  declarations of ,Ues JlcICcw~ic, ~ r i a d e  a f t w  lie llnd ahandor~cd t h e  
consl~iracy,  and  not  i n  fu r t l i c rn l~cc~  of the  eor~i iuor~ design, but  i n  tlero- 
gat ion of it ,  a n d  i n  t l r  R ~ S C I I C C  of ~ I I C  otlier conspirators, v h i l e  co~ilpetent  
against him,  yct, wc  tliinli, a r c  illatlinissiblc as c\ i t le l~ce ag:li~lst t h e  
defendmlts R i t t e r  and  Vauglin. S. v. Dctrn, s l ~ p - a ;  S. 1 ) .  G c o ~ g c ,  
supra\. N o r  can  the  atlniikslon of t11is c\itlencc bc l l e l l  f o r  harrnless 
error .  I t  undoubtedly weigliecl Ileal ily against the defc~itlants.  

T lwrc  a r c  other  csceptioilr : ~ p p c : i r i ~ ~ g  on tlic record !\-orthy of Coll- 
sideration, but  a s  they a r e  not likely to  arise on  a i~o t l i c r  l iear i~ig,  we 
shall not consitier them ilo\v. 

F o r  c r r a r  in the  atlniission of incoinpctcnt r r idc~lcc ,  as  incliratcd, a 
new tri:rl must  be : ~ n a r t l c d ;  and  i t  is so ortlercd. 

N e w  tr ia l .  

(Filed 24 April, 1'3'29.) 

Highways A a-Where Highway Commission has closed grade crossing, 
county may not reopen i t  upon reincorporating abandoned highway. 

The State Highway Commission is given esclusire authority by statute 
to eliminate and close grade crossings of milrond track? on the his111vny, 
and when it has so closed a grade crossing and substituled an u~idcrpass 
in thc interest of public safetg, 3 C. S., 3846(j).  BY4O(y), the commis- 
sioners of a county are without power to order the grtltle crossing nban- 
doncd by the Comnlission rtopeiied to the public. and tllib power is not 
given the couilty by C .  S., 38.26 (e 3 ) ,  authorizing the c30nnty commis- 
sioners to reincorporate into the county systems nny po.tio11 of hiql~way 
abandoned by the State Highway Commission. Sce, n l io ,  thr  cleclarntorp 
statute ratified 18 March, 1929. 

CIVIL ACTIOX, before MacRae, Special ,Judge, a t  F e b r u a r y  Term,  
1929, of ROCIIIKGHAM. 

T h e  plaintiff alleged t h a t  t h e  S t a t e  H i g h w a y  Cornmjssion took over 
a n d  incorporated into t h e  S t a t e  system of highways a public road be- 
tween Stoneville, N o r t h  Carolina, a n d  t h e  Vi rg in ia  l ine,  a n d  thereafter  
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hardsurfaced the road to a ~ o i n t  known as  Price Station. When the 
Highway Commission first assumed control of the road there was a 
grade crossing just beyond Price Station. The  tr ial  judgc found as a 
fact that  i n  the latter par t  of 1926, or early par t  of 1927, the State 
Highway Commission "abandoned that  par t  of the road just beyond 
Price Station and followed another county road for a distance of about 
400 yards and eliminated said crossing . . . after the said IIigh- 
way-commission had constructed a c&rete overhead bridge over the 
railroad track and had built and extcndcd the new hard-surface road 
along the west boundary of thc church property, bringing the ncw hard- 
surface highway back into tlie old road as it formerly ran . . . clos- 
ing the old road, and rcquired the Norfolk & Western Railway Com- 
pany to pay one-half of thc cxpcnse of the said overhead bridge." Soon 
after cornpleting the hard-surface road and the building of said ovcr- 
head bridge, the defendant planted posts across the old public road on 
tlie south side of the crossing and or1 its right of way aud tore up  and 
tlestroycil thc said crossing "aftcr obtaini~ig authority from the Statc 
Highway Commissiori to do so." Tlicrcafter, on 11 Scptembcr, the 
plaintiff brought this suit ag:~inst tlie dcfendmt to compel it to remove 
said obstruction and rcstorc said grade crossing upon the ground that 
thc portion of the old road abantlo~~ccl by the State IIigliway Commis- 
sion hat1 becn duly reincorporatctl into thc county public road system of. 
l ) la i~~t i tF  in :~ccord:rncc \\it11 C. S., 3846 (e 5 ) .  

The tr ial  judgc issued a writ of mandamus to compel the defendant to 
rcstorc said grade crossing, and the defendant appealed. 

Sharp d SAarp, 1V. R. McCargo and II. L. Faggc for p la in f i f .  
J1. JI. Rivinus, B u d o n  Craige, Scott cfi Brewer and .Murray Allen for 

dcfcndant. 

I 3 r ~ o m r c ~ ,  ,J .  Tlic tlc+rmi~~ative questions of law presented are :  
1. Did tlie State IIighway Commission ha re  power to eliminate said 

gradc crossing ? 
2. Tf so, was such p o ~ c r  modificd or destroyed by Public Laws of 

1927, ch. 4G, scc. 5, C. S., 3846 (e  5) ? 
C. S., 3846(k) expressly delegates to the State Highway Commission 

power "to regulate, abandon and close to use all grade crossings on any 
road tlesigriatccl as par t  of the Statc highway system . . . and 
whenever a n  underpass or overhead bridge is substituted for a grade 
crossirig, the commission shall have power to close to use and abandon 
such grade crossing and any other crossing adjacent thereto." Power 
is also given the Statc Highway Commission to eliminate grade cross- 
ings by compelling the railroads to pay one-half the expense thereof. 



I N  THE SUPREME COURT. 

1. Actions D a-.%don is rornnic.nred from issuance of s-ommons. 

'L%c colr~mcllc.cmcnt of n civil :rctiou is a t  thc t i ~ n c  of tllr issuance of 
tllc sumlnol~s, fro111 \vhicll time the netion is pelitling. 
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2. Municipal Corporations J +Allegation of demand upon and refusal of 
city to bring action not necessary in this c'we. 

In ail action by a taxpayer, in behalf of himself nnd others, to  vacate 
ant1 set aside a deed to the city by a cemetery association on the ground 
of colll~sion and fraud between tlie association and the two co~mnis- 
siolicrs who since have beerr succeeded by others, but were in otlice : ~ t  the 
lime of the issuancc of the summons : Held,  as the city oilicials n.csrp in 
oflicc n.lieu the nctioli was  eo~nruencetl the service was ljrol)er, ant1 ; in  
:~l!egatiun of tlemancl upon :lilt1 refusal of thc c i t ~  to brin:: suit was not 
required. 

3. Same--Plca in Bar. 
IIcld,  upon the fncts of this case, the dcfcnclnnt's plea in 1x11. \\-as prop- 

csrly o~errulctl  with leave to tile nilswcr. 

L I ~ ~ ~ ~ ~  \r,  by  defendants f r o m  S'iflX, Special Judge, a t  Apr i l  Special 
'l'cwu, 1925, of B u x c o 3 1 n ~ .  =\ffirmed. 

I ,  J T l ~ c  o n g i n a l  qummoni n a s  issued 16 X a y ,  1927, a n d  
i r r~c l t l  on al l  the defendant i  t l ~ c r e l n  i ia l i~ed on 20 X a y ,  1927.  Among 
t h t w  clt fend21lts \I ere J o h n  11. Catlie? and F r a n k  L. Contler, officers of 
the  city, \\ 110 co~i \ t i tutcd :I ~ n n j o r i t y  of thc c21ty board of conlmissio~~ers .  
Sc i t l i e r  t l ~ c  City of A \ i l ~ c ~ i l l c  nor  t h e  F r m r l i  Broad  Cemetery Company 
n a a  :t party.  but  ca rh  of them \v:rs nf tcr \ \ards made  a p a r t y  defendant 
by  ml ortlrr of c o u ~ t .  The sunimons agnnlst tlieqe two defe~ldan ts  was  
i+sucd 22 May, 192'7, and serrcd tlw d a y  following. T h e  date  of it. 
issu:mce n n s  the  dn! h f o r e  Cnthcjy a n d  C o l d e r  ret i red f r o m  office- 
the  d a y  b ~ f o r c  tliry n ere  succeedccl rcipectix cly by Roberts  and  Rogers. 

Tlie plai~i t i f f ,  suing on belinlf of liims-lf ant1 other taspayers ,  filed n 
colnplzint ,ic~ttiug up t n  o c,iuqe. of acxtioii. H i s  object n a s  to  x acate and 
~t :I-itlc a tlccti c v o n \ q ~ n g  1:nlil l o  I)e u-cd a s  a cemetery, csecutcil on  
-1 3Inrcl1, 1927. t o  tlie City of A'l~licx ille 11:- the  Frencli Brond Cemetery 
( 'ompa~iy .  Tl lc  graT nnlcn of t l ~ c  action is  f r a u d  arid collusion i n  cffect- 
ing  the sale bctv een Cathey slid Condcr as  officers of the ci ty  and  tlie 
officers an(l  stocldloltlers of the  Cemctcry Company.  F o r  the  purposc of 
b n r r ~ n g  t h e  l ) ~ o s r c u t i o n  of the  acriorl the  defeudmits alleged tlint the  
smilmous 71 : ~ s  S C ~ T  etl on t h e  ci ty  n i t l i in  tlic space of a few minutes  a f te r  
tllc oa th  h a d  been ailministeretl to  the officers succeeding Cathey and  
Colder ,  ant1 t h a t  i t  n a s  not served on  t h e  ci ty  TI-lde C a t h y  and Contler 
\ \ere  i n  officc. Upon  these fncts the  defendants  submit the  legal propo- 
sition t h a t  t h e  action cannot be rilailitaincd i n  t h e  absence of a n  zllegn- 
tion i n  the  complaint t h a t  t h e  plaintiff liad rcquestccl the governing 
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body of the city to take such action as was necessary to v ~ c a t e  and cancel 
the deed and that  such action had not been taken. Whether such re- 
quest was necessary is  tlic question for decision. The  coritrolling princi- 
ple is enunciated in the authorities cited in Ji'urphy 2.. c7reensbor0, 190 
X. C., 26'3, 275. An allegation that  the city refused lo bring suit ic 
not ncccssnry if the requtst to bring it was not required. Such request 
was not rcquirctl if at the time the suit x a s  brought thc corporate man- 
agement nns  in control of the officws nllo arc3 said to have conn i~~ed  wit11 
the officcrs and stockholders of thc Cemetery Company. J I~~rp l !?y  z .  
Greensboro, supra, 276, and citations. That  thcy were In control nhell 
tllc summons was issucd i s  admitted. 

civil action is  corr~mertced nhen the summons is  issucd a ~ d .  as  the 
statute fiscs tllp inception of thc action, suit is pending from that  time 
a l ~ d  not cucluqirclp from the time ~ r h o n  the sunlmons i s  served. C. S., 
475; P e f f i y - P I ( $  1 ' .  J I~ ( ' l o in ,  165 S. C., 472; Xorrison z3. Lcic'is, ante. 
79. A29 thc city ofic~inls who are charged u i t h  the a1lc;cd n.ro71~ were 
in office n h r n  the action was commrncctl an allegation of a demnlltl up011 
the city ant1 tllc city's refusal to bring w i t  V R S  not required. The  case. 
of / f n ~ r i \ o n  1 ' .  ,\Trir, Bpr11, 193 K. C., 5 5 5 ,  and lVhifc  1'. IllrXmy, 195 
3. C., 42, cited by the appellants, ne rc  decided upon facts which differ 
in r n a t t ~ i a l  rcspccts from those appearing in the present appeal. 

Jutlge Sink o~erru lc i l  the plcn i n  har and gave leav. to the city to 
file an ansner.  I n  our opinion his judgment is  frce from crror and 
qhoultl bc 

Affirmed. 

( H A S  R X I ~ I G G S  A \ I )  WIFF. C L ~ A  SILTIS rrnIcc,s, r THX IXDTS- 
'1'I;TdL E. lNI i  O F  RI ( 'H \ IOND,  JOHK D BROIT'S A v n  G. C. HANP 
TOS, ,JR., T X V S ~ W .  

(Filed 24 April, 10'29.) 

Quieting Title A a-Vsnrious chargo on notes securecl by mortgage not 
ground for suit to remove clond on title to extent of interest. 

,in ncurions chnrzc of intereit 011 llotes does not nffc-t the mlitlitr of 
the moitqnge or dercl of truit iecnrinc them. C S., 2206, and a suit 
hrongllt to  reinol c n cloiitl nlmn title to tlic lnnds under the provisions of 
C S ,  1742, to thc e\tcnt of the usnrioua clinrqe of interest 011 the note9 
cnnnot be maintained. 

CIVIL ACTION, before Moore, Speecial Judr/e, at  October Term, 1928, 
of GUILFORD. 

Plaintiffs allege that on 15 August, 1927, they borrowed from the 
defendant bank the sum of $1,700, but that  said defendant required 
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them to  execute sixty notes in  tlie surn of $4220 each, payable on the 
first day of each month until the entire sum liad been discharged; that  
in order to secure the payment of said notes plail~tiffs esecuted and de- 
livered to the individual defendants a deed of trust upon certain land iii 
Guilford County. Plaintiffs further allege that  they liad paid t n e l ~ e  
monthly installments of $42.50 each, and that  the transaction was 
usurious in that  the surn of $658.18 represented money in  escesL of tlie 
legal rate and the penalty alloned by law. Plaintiffs denialid juclgrnent 
"that the sum of $658.18 of tlie aforesaid deed of trust and notes be ad- 
judged to be usurious and void; that  the same be declared a cloud ulmn 
the title of plaintiffs and be canceled and removed; that  the :~niount 
which is due upon said notes arid deed of trust be adjudged to be $1,190, 
payable monthly a t  the rate of $42.50 per month, witliout interest," etc. 

The defendants demurred to the coniplaint upon several groulitls, and 
in particular that  the eornplaiiit did riot state a cause of action for 
removing the cloud upon the title of plaintiffs. 

The tr ial  judge sustained the deinurrer, and the plaintiffs appealed. 

7'11 onzas J .  I l i l l  for plaintif fs.  
S h u p i n g  (e. I I a m p t o n  for defendants .  

D R ~ G D E X ,  J. I f  a note secured by a niortgagc or deed of trust is 
tainted with usury. can the malrcrs thereof liarc the usurious eleiiieiit " ,  

acljuclgetl a cloud upon the title and removed under the provisiolis of 
C. S., l f G ?  

The remedy prescribed by lam for usurious transactions is thus qtated 
in R i p p l e  2 ) .  Slo~fgaye Corp. ,  193 K. C., 422, 137 S. E., 156. "In Sort11 
Carolina the penalty, as prescribed by statutc, for taking, recc i~ing,  
rcscrling, or charging for the use of money a sun1 in eswis  of interest 
at the legal rate is forfeiture of tlie entire i ~ ~ t e r e s t  which the note or 
other e ~ i d e n c e  of debt carries nit11 it,  or nliicli has been agreed to be 
paid. The  forfeiture nil1 be enforced against the usurer, when lie seeks 
to recover upon the usurious contract or tran~actiori. H i s  debt will be 
stripped of all its interest-bearing quality, a i d  lie will be permitted to 
recoler only the principal sum loaned. I f  a sum in excess of interest a t  
the legal rate has not only been cliarged Ky the lender, but has also been 
paid by the borrower for the use of money, then thc person, or his  legal 
representatire, or the corporation by whom the same has been paid, niay 
recover twice the amount paid in an  action in the nature of action for 
debt." C. S., 2306. 

I t  is manifest that  the note is not a cloud upon titlr.  The cloucl, if 
any, is fornied by the mortgage or deed of tlust. I t  n a s  formerly hcld 
in Glissom v. S e w t o n ,  2 9. C., 346, that a bond tainted x i t h  usury v a s  
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ut ter ly void "as i s  also every securi ty  o r  assurance founded upon it." 
B u t  t h e  s tatute  i n  force i n  1796 when the  decision was rendered, con- 
tained cspress provision t o  t h a t  effect. h"lco11rr c.  I l a u s r r .  20 9. C.,  223. 

In  construing the present s ta tu te  upon the subject o '  usury  it h a s  
been held t h a t  t h e  u s u r p  coniplnincti of (lid I I O ~  nffcct o r  i mpnir the ohli- 
gat ion and  ra l id i ty  of the  m o r t g a r c  or tlcctl of truqt scciiring the  note. 
Thus,  in  Spzr"~?j  li. Grnrlt, 96 S. C., 214, 2 S. E., 4.5, the  ('ourt declared:  
"_\Tor c a n  the  change i n  t h e  ra te  of interest,  assented to by h im,  mndc 
in the tlccd, i m p a i r  i t s  force as  to him. Hat1 i t  remained i t  n o u l d  have 
only affcctcd t l i ~  obligation to t h e  e x t c l ~ t  of t h e  intcrrs i ,  not the con- 
T cy~lnce  as  a r a l i d  scat." T o  t h e  c m l c  effc c t  i y  t he  ut terance in B o q r m  2.. 

Roc,/,c~. 181 S. C., 183. 113 S. I?., 671. "rl'llc Uillry (lid not i i ~ l p n i r  the  
1 :llitlity of t l ~ c  ~ n o r t q n g ,  an(l  only foi.fcitc, tllc intcrcqt." 

I'laintifls (lo not contend thnt  tlw dcccl of t rust  is cn t i r t~ ly  i ~ i ~ n l i t l ,  but 
tha t  i t  is par t ia l ly  so. C. S., 1743. does not : ~ l ) p l y  to  such a fact  qitua- 
t i o ~ i .  T h e  ct:rtutc n n s  intcntlctl to r c ~ i l o ~  c cloi~tli  not mere y to d ( ~ t c r m i n e  
tlic i r  size. 

-\fiirnled. 

(Filed 24 Al~ril,  1929 ) 

2. Insurance R a-Construction of policy of accident insurance as to tllc 
risks corc~~ed.  

3. Trial P) c-Sonsuit properly granted when cvidcncc dotss not c%t;~l)lish 
liability of defendant. 
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This  is a n  action to recover on an  automobile accident policy of insur- 
ance issued by defendant to plaintiff on 6 February, 1923, and in force 
on 10  January ,  1927. The policy provides for the payment by defencl- 
ant  to plaintiff of a stipulated sum of money, as  indemnity, for thc loss 
of life or  limb, of sight or time, by accidental means; tlie liability of 
defendant, liowerer, is expressly liniited by the language of the insuring 
clause ill said policy. 

B y  said policy defendant insured plaintiff '(against the effects result- 
ing excllisively of all otlier causes from bodily in jury  sustained by the 
imured during the life of tliis policy solely through external, violent 
:lntl accidental means (excluding suicide ml~ile sane or insai~e, or any 
a t t e ~ i ~ p t  tliercnt nhile sane or insanc) and wliicli bodily injury is sus- 
tained by the lnsurcd as tlie result of operating, driving, r i d i~ lg  in  or on, 
ndju\tiug or cr:u~lting an auton~obile, or of being struck, r u ~   don^^ or 
run  over by a moving auton~obile, or caused by the burning or explos io~~ 
of an auto~nobilc." 

Tlic cvidence a t  the tr ial  tc~itlcd to sllolv that  on 10 January.  1927, 
plaintifl ~ v n s  struclr by n plmrlr nhicli was tlironn against lier by the 
revol\ing xhecl of an automobile: tlic p1:ink ?truck tlic plaintiff on her 
leg. t l i~ rcby  raus i~lg  licr a swious hotlily iiijurp. At tllc time she was 
struclr by tlic plank plaintiff was stni~tling in tlic : l r d  of llcr home in  
Grc.c>~i-boro, X. C., at a distatlce of 13 or 1.j feet in the rear of t l ~ c  auto- 
i o l i  S o  part of the mlton~obil(, struclr, or cnrric in contnct with the 
1)erson of plnii~tiff. 

l'l,~iiititt's I~uihancl had undertnkcii to d r i ~  e the :~utoinohilc fro111 hii, 
garage to t l ~ e  s t r i ~ t ,  in front of his hol~ic,; tlic cl~,ivc\vay, ru~ i l l i~ lg  fro111 
the garage to the s t r t~ , t ,  was covcwd wit11 stlow. IT, to IT i11r11cs tlccp. 
A\fter the. autornobilc 1i:~tl I)CPII tlrivcw from t l ~ e  g:w:lgc, ant1 ~vhilo it was 
011 thc drivc\\.:~y, tllc rear n.1iccls bc>gnl~ to s l~ in ,  bocaause of tlic. s~lo\v on 
the drive\v:~y. This caused the a l~ to i~~ob i l c  to sliiil. T o  l)r('vont the 
wliecls from s p i ~ i ~ i i i i ~  and the :rutornobil(~ fro111 skitltling, l)l:li~ltiff's 1111s- 
band d i r e c t d  :I servaiit to place :I plank untlvr ( ' ~ ~ t . 1 1  of tlic rc:ir whwls. 
When tliis hat1 bee11 donc, the. whec~ls pasecvl oycr the l)la~llis untlerl~c:ltli 
tliclli. *Is tlic left rear wheel p:~sccl oycr tlic 1,lallk. ~11 ic l1  hat1 been placed 
u ~ ~ d c r  it,  the pl:ll~k \\':is liurletl by the rovolvillg \vl~pcl, wit11 g ~ w t  force, 
tonard  t l ~ e  l)lnintiff, \vlio a t  tllc t,inic w:~s ~t:miling in tl11, rear of the 
autoniobile. Tliis plmlk struck t l ~ e  p l i ~ i ~ ~ t i f f  :11ic1 causcvl tlic: injury to 
her leg. Dc>cnuse of tlic injury, plaintif? ~ 2 1 s  t a l i v ~ ~  a t  once to a liosl~itnl, 
where she ren~ained for thirty-five days, ulltlc~r thc c:lrc, of I)liysic~in~is 
and surgeons. S i l~ce  lior returll to l ~ c r  lion~t. from tht, 1iosl)ital plail~tif-f 
has brrn unable. bccausc of her illjury, to rcsu111c tlic, pcrforili:r~~ce of 11er 
housellold duties. 
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Issues mere submit ted to  t h e  jury, and  answered as  follows: 
"1. W a s  t h e  plaintiff s t ruck by  a moving automobile, wi th in  t h e  terms 

of the policy of insurance, a s  alleged i n  the compla in t?  Answer:  Yes. 
2. D i d  t h e  plaintiff on said occasion espose herself to  unnecessary 

danger  ? Answer : No.  
3. W h a t  amount ,  if any, is  plaintiff entitled to recover of defendant?  

Ansmer : $635, wit11 interest f r o m  15 J u l y ,  1!127." 
F r o m  judgment  on the re rd ic t  dcfcndaut appealed to  t h e  Supreme 

Court .  

Shtcping (e. I I a m p f o n  fov p la in t i f .  
l?rooX.s, Pal-Xw,  S?n if11 (T. TVhart o n  f o 7 .  t l c f cndan f .  

Coxison, J. Only  one q ~ ~ e s t i o n  is prcsontcd f o r  dccision by  defend- 
ant 's scvcral assignnicllts of e r ror  on this  nppra l :  W a s  tlic~ bodily in jury ,  
wl1ic.11 all  tlic cvidcncc s1ion.s n as sustni11ctl by l ~ c r  on 10 J a n u a r y ,  1927, 
thc~ result of plaintiff "hci~lg struck . . . 11y n moving nutoinobile"? 
LT1llcss this question can be :~nswcred in the. nitimi:ttivc, it mus t  bc con- 
cc'tlccl tha t  p1:rintiff ca1111ot r c ~ o v c r  i n  this  nctio~r. Ik f tn t la r i t  i s  liable 
to  plaintiff only m d c r  tlic tcrins of tlic polivy; if tllc i n j u r y  wliicli she 
sustained is not i~iclutlcd within t l ~ c  tc~rins of t l ~ c  pol icj ,  plnintilr cnn- 
not rccovcr. 

Tlicrc was no cvitlcncc a t  tlic t r i a l  trnclii~r: tn s l ~ o w  t ~ n t  p1:1;1ltiff i n  
fnct n n s  s t ruck by a moving :lutomobilc, ;rir,l t l lorcl~y i n j u ~ w l ;  :111 the  
c~ i t l cncc  tcntlcd t o  s l l o \ ~  tha t  she wns qtrl~rlc 117 a 1)1:~111< C';III t11e 1:1n- 
gungc of the  policy be so c > o ~ ~ s t ~ u c v l  by thc c ~ ~ n r t  t11:rt i t  m:ly be held, 
npon nll the e~ idc l lcc ,  :IS a nrnttcr of Ian., tllnt l)l:li~ltiff 1 \ 3 7  ~t r l l ( ' l i  :L 
~ r ~ o ~ i n g  automobile, b('c:r~isc the c ~ i t l c n c ~ c  ql~ows tli:~t sl~is  cis strl1c.k 11y n 
plni~l i  vliicli was tl1rov11 n p i n s t  licr by t l i ~  r c \ o l \ i i ~ g  nlicv.1 of : I I I  :ruto- 
mohilc ? 

I f  the  lnngungc of the policy is unccrt:~irl o r  nlnbiguons, nntl is sus- 
ccptiblc to more than  o w  co~~ct r~ lc ' t ion ,  the court xi11 a,lopt ant1 apply 
tha t  construction n l i i rh  is  most favorable to the  insnrcd. If, lioncvcr. 
tllcre is  110 ~ n c e r t n i n t y  O Y  : i l~~l ) igu i iy  in  ilic 1:liiguagc of tlrc policy, tllcrc 
is no occnsion f o r  jutlici:11 c o i ~ ~ t n l c ~ t i o i i ;  the r iqh ts  nntl 1inl)ilitics of the  
partics n u s t  be dctcpllinctl in  accoldancc n.itll t l ~ c  plain, o r t l i~ ln~ ,g ,  mid 
popular  sensc of the  Iaiigungc nliicli  they Iinvc uqctl ill tlrc~ir contrnct. 
I'c,nn 1 % .  Inszlrancc Po., 15s S.  C., 20, 73 S. I?., 99. 

I n  tlic instnnt c:~sc tllc liability of thc c l d c ~ r t l n ~ ~ t  utrtlcr tllc policy 
n.11icli plaintiff acwptcd,  is cs1)rcssly limited 1,. lalrgu:~gc~ ~ v l ~ i c l i  is  f rcc 
froin uilccrtninty or  ambiguity. T h i s  l angu:~gr ,  tllcrcfolc. c.nt111ot bc so 
construed as  t o  cnlnrgc d ~ ~ f c n t l : ~ n t ' s  l iability, in  or t l (~r  tli: t p l : ~ i ~ ~ t i f f  m a y  
recover upon the facts  s l ~ o u n  by tlrc cvitlciice. *\s t l ~ c r c  was no cvidcncc 



7s. (3.1 S P R l S G  TERM, 1929. 125 

from which the jury could find that plaintiff was injurcd by "being 
struck by :L moring automobile," we must hold that  there was error in 
the refusal of the court to allow defendant's motion, a t  the close of the 
evidcncc, that  tht. action bc disinisscct a? upon nonsuit. T o  the end that  
the :lction rnny be dismissed, in accortln~lce with this opinion, the judg- 
mcnt is  

Rcrerscd. 

(Filed 24 April, 1929.) 

Criminal Law G c-Right to impeach credibility of defendant's testilnon~. 
IYlierc n d(sfei~dni~t i n  n cr in~il~al  action testifies in liii onn Iwllalf tllc 

credibility o t  his testimony is subject to  iml)e:rchme~it, and it is co~npetCllt 
for tlie State to nili 11im 011 crocs-e\:i~i~iiiatim whether there was tllcii n 
warrrnlt out for h im from tlle Fctloral Court, when ~ c l n t i l i ;  o1117 to his 
credibility as n witiiess. 

APPEAL by defendant from S'1lazo, J., and a jury, a t  Fa l l  Term, 1928, 
of S~orchs .  N o  error. 

The  bill of indictmci~t charged the dcfcndant with (1) the manu- 
facture of intoxicating liquors; ( 2 )  l i a ~ i ~ l g  intoxicating liquors in his 
possession; ( 3 )  har ing  intoxicating liquors in  his possession for the 
purpose of sale. The jury rcndclwl a verdict of guilty "in manner and 
form as charged in  the bill of indictment.'' 

Attorney-General  B r u m v z i f t  atnd .Issistant A t f o r n e y G e n e r a l  Xash f o ~  
the S f a t e .  

W .  Reade Johnson, for d e f e n d a n f .  

CLARIZSOIY, J. The defendant, George Dalton, was a witness in his  
own behalf. On cross-examination the following question was asked 
h im:  ''9. There is a 71-arrant out for you now from the Federal Court 
against you?" T h e  defendant objected; the objection was overruled 
and the defendant excepted and assigned error. The  defendant an- 
swered "Yes, I guess there is." This  is  the sole assignment of error in 
the record. 

This  matter was thoroughly discussed in S. v. Musl in ,  195 N. C., a t  
p. 540. I n  that  case, on cross-examination, for  the purpose of impeach- 
ment, the defendant was asked whether he was then under indictment 
for abstracting and embezzling funds belonging to the Merchants Bank 
and Trust  Company, for the embezzlement of trust funds deposited in  
the same bank by the Snipes estate, and for receiving into the bank cer- 



t i o ~ ~ s .  11c g a ~ c  :LIL :~ffilx~ativc allswcr. 111 that cast! it  \vas llcld that the 

crly c~~c.lntlo,l. S o t c  the qucstioii n n s  i ~ o t  ~rllctlicr 1113 had becn con- 
victctl. 

Appeal and Error E a-Complaint is necessary part of record proper. 
Uiitler Rule 19, sec t io~~ 1, the coml)l:~int is n necessary 1):lrt of the 

record proper, m ~ d  whc.n it is not co~~t : r inc t l  thcrein, the c :~sc  011 npl~enl 
will be dismissed. 

APPEAL by defendants from Stack,  J., at  September Term, 1938, of 
NOORE. 

Johnso?l, d Johnson for plaintiffs. 
J .  A. D. Parr i sh  and L. B. C legg  for defendavds. 

STACY, C. J. I t  appears from the statement of case or appeal, which 
constitutes the entire record sent to this Court, that  summons in an 
action entitled as above, mas issued out of the Superior Court of Moore 
County 29 March, 1928, and that  thereafter, 25 July,  1!)28, two of the 
defendants, E. M. Howard and United Stat1.s Land Conipany, through 
their counsel, entered a special appearance and move, first, that the 
action be dismissed for want of proper service as to them; and, second, 
that  the action be moved to Carteret County for trial, if not dismissed. 
Both motions were overruled and the defendants appeal. The  complaint 
is not sent u p  as a part  of the record as required in  all cases, and me 
are not able to determine the nature and character of the action. 

I t  is provided by Rule 19, sec. 1, of t h ~  Rules of I'ractice in the 
Supreme Court that  "the pleadings on which the case is  tried, the issues 
and the judgment appealed from shall be a par t  of the transcript i n  all 
cases." 192 N. C., p. 847. The appeal, therefore, must Ee dismissed for 
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fa i lu re  to comply nit11 the  rules, or to send up the neceswrx parts  of t h e  
record proprr .  ~9. r.  l l f ~ T ~ r a ~ i q h o n ,  1Gq N. C., 131, 83 S. E., 181; 
( ' r ( s ~ l ~ r  U .  . 1 s l ~ ~ u i I l ~ ,  133 S. C., 482, 51  S .  E., 5 3 ;  S i g m a n  2.. R. R., 135 
N. C., 181, 47 S. F:., 420;  Jonrs 2.. I l n g y l a ~ t l ,  107 S. C., 34!1, 1 2  8. E., 
Q 6 .  

A\s to nl lc thcr  the  drfend;mts did not  n aixe their  special appearance 
ant1 cntcr a ~ c i i e r n l  nl,penrnnce 117 nlovinq for  c h n n g ~  of venue as  a 
riiattcr of r ight ,  see l l f o f o r  Po. c. Rcn7 c7c,  1 G - l  N. C., 260, 114 S. E., 175. 

L2ppcd ilismisscd. 

(Filcd 24 April, 1020.) 

1. illunicipal Corporations G b-Railroad r ight  of way properly incluflcd 
i n  lineal feet necessary i n  petition for  s t reet  improvements. 

The richt of way of a rni1ro:ttl comp:~iiy almtting on :I street propoietl 
t o  hc i ~ n p r o \ ~ d  117 n city i.: proper17 incluiled in thc 1inc:tl f(,et ill thcx 
petition for iniprovenicnt under the prori~ioni: of C. S . 2707. lequirini. 
that a pctitiou for local iiuprovcnlent.; ihall be qignecl l ~ y  a t  1en.t n m -  
jority of i l l ~  olvnerr repreqcbnting at  leact :r majority of all the li11c:rl fect 
of frontarrc upon the strcet, e tc .  propowd to he improved 

2. Jfuniripal Corporations G d-Procedure of owncrs objecting t o  assess- 
ments. 

The remedy of onners of property abutting upon a ctreet p r o p 1 1 ~ 1 ~ 1  hy  
petition to bc  in~prol-ed. : ~ < w ~ c i i i z  the land of cue11 o\\ nci s. ic gix en by  
statute, C S . 2714. ploritlinq them an npportuiiity to be heniil, : I J I ~  the 
r i rht  of appeal to the Superior C'onrt b~ giring notice of npl~rnl nithill 
ten d:~ys after confirmation by the niunicipal authorities, and 11 her1 this 
has not hccn done, and the nark hns been completed, injunctive relief 
against the collection of the acicssn~eiits by the city mill not lie. 

3. Same--Findings of municipal authorities tha t  petition is  signed by 
proper number of owners is final. 

\There the nlunicipal authorities have approved the petition of owners 
of land abutting upon a s t rwt  proposctl to be improved in accordance 
with the proxisions of itatiite. tllcir approval and order for the irnprove- 
ments to be made is final, except where it  appears from the fncc of the 
petition, as  a matter of law, that the signers do not represent n majority 
of the owners or of the lineal feet required by statute. 

4. Municipal Corporations G a-Power of City t o  Aid o r  Contract fo r  
paying s treet  assessments. 

Where a railroad company by proceedings in mandamus has been com- 
pelled to construct an underpass for a street crossing, the city has the 
power to sign a n  agreement in the proceedings obligating itself to pay for 
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street imlxoveu~e~its nlong the underl)ass, and where this has heen done 
the city  nay :~c~ce~)t  t l ~ c  siyllature of the r:~ilro:~tl compnn:~ to a petitioll to 
improvc the street as :In owner of linc:~l feet nbutt i l ig th~treon aiid to  pay 
the part i~ssrssed against such riqlit of w i l y  for the improvements, mid 
wl~rre the relevant provisions of the statutes in rctgartl to street iml~rove- 
~llcl~ts haw bren co~lrpliccl with this f ~ ~ r ~ ~ i s l i c s  no eri(1ence of fraud. 
C. S., 2703, 2706, 25OS. 2700, 2710, 2511, 2712, "1.2, 2511. 

L \ ~ ' ~ ~ ~  11, 1 ) ~ -  plaintiffs from Dezin,  J., a t  Cliambers, in Ihr l lani ,  5. C., 
ill Scptcinl~cr, 1928. -\ffirmed. 

This is a11 i n j u ~ ~ c t i r e  proceedi~ig brought hy plaintiffs against defend- 
ant to rcstraiu it from collecting certain street assessmciits. The  court 
belo\\ found thc~ facts :1nd r c ~ ~ d e r e d  judgment in f a l o r  of dc fe i~dm~t .  
The  firltiings of facts are carefully set forth at  some l tnglh and unneccs- 
sary to rcpent lierr in full. 

Ijrieily: ( 1 )  A writ of mandnmus was brought by the vity of Durham 
v. Southern Railway Company and other railroads to compel them to 
construct an  underpass with proper approaches thereto in the city of 
Durham, to eliminate arid abolish a dangerous grade cro1,sing a t  Chapel 
Hil l  Street. The  judgment ~ende red  in tlie lower court ~ v a s  sustained 
by this Court-185 I\;. C., 240, aud sustained by the U. S. Supreme 
Court, 69 L. Ed., 231 (266 U. S., p. 178). 

( 2 )  The  judgment in the writ of mandan~us  set fo r th :  "The  city of 
Durham agrees t o  do all undcrground wori S Z L C J L  as  the relaying and  
wplacing of water, gas a n d  sewerage nzains, s f r c e t  paving including 
curbs and gutters and also sidctcallis." 

( 3 )  The  railroads, in accordance with the terms of the judgment, 
h i l t  t l ~ e  underpass and approaches a t  the cost of some $f!54,000. 

(4) After  tlie uiiderpass and approaches mere built, W. P. Budd, who 
was interested in a lot on the cast approach of the said Chapel Hil l  
Street underpass, circulated a petition for the street improrement area 
under the provisions of chapter 56, L a m  1913, and amendments. The  
total lineal feet within the local improvement area mas 2893.30 feet. 
Budd obtained a total of 1334.50 feet. Later the Southern Railway 
Company signed, making a total of 2051.20 feet ( the  rlddition in the 
record is incorrect, but immaterial), leaving unsigned 815!.10 feet, vihicli 
made a majority of the lineal feet with the signature of the Southern 
Railway Company which was 716.40 feet. There were !;eventeen prop- 
erty owners, all except five signed the petition. Thus  tlie petition had 
a majority of lineal feet and owners in the street area to be paved. 

(5 )  The  clerk's report showing the frontage signed and unsigned by 
the property owners, with the original petition, was submitted to the 
mayor and city council. il resolution setting forth in detail the whole 
matter was by a unanimous vote adopted by the mayor and city council 
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on 16 August, 1926, arid a rcsolution made a t  the same meeting ortlering 
the pa \ ing  and making the assessments. These resolutions ncre  pub- 
lished as required by law in the X o r n i n g  Hcmld,  a nevspapcr pnl~lished 
in thc city of Durham. 

(6 )  The city council, the gorerriing body of the city of Durham, did 
not cause to be placed upon the nlinute books of the city council of the 
city of Durllani any record, by resolution or other\vise, of t h ~  contract 
or agreement hetneen the city of Durham and the Southern Railway 
Company, by the terms of which the city of Durham ~ v a s  to assume and 
pay the assessment to be charged against the Southcrn Rai l~vay Com- 
pany and the Xorth Carolina Railroad Company, the lessor of the 
Southern Railway Company. The city council of the city of Durham 
did not cause to be made any record on the minute books of the city 
of Durham, of the payment, or the authority to pay, the assessment of 
the city of Durham, against the Southern Railway Company and the 
North Carolina Railroad Company. The only record of the agreement 
between the city of Durham and the Southern Railxvay Company with 
respect to the signing of a petition by the Southern Railway Company 
and n i t h  respect to the assumptior1 and payment of the amount assessed 
against the Southern Railway Company is contained in the file of R.  W. 
Rigsby, city manager, the files of S. O. Chambers, city attorney, which 
the plaintiffs did not see or know of prior to the beginning of this 
action, and the words '(assumed by city" after the name of the Southern 
Railway Company in the assessment roll. Upon the completion of the 
improvements under said petition due notice was given of a public hear- 
ing on the adoption of the assessment roll, which hearing mas set for 
and held on 28 February, 1927, i n  the city hall of the city of Durham, 
when and where interested persons were given an opportunity to be 
heard relative to said assessments. There was no objection to the 
assessment roll and it v a s  adopted a t  7:40 p.m., on 28 February, 1927, 
which is in words and figures as follo~vs: "Street Assessn~ent Roll :  
Chapel Hi l l  Street from Main Street to Duke Street and Great Jones 
Street from Main Street to Chapel Hi l l  Street. Total yardage 6,619.2. 
Total cost $25,784.98; property owners assessment $16,298.06." 

Then is set forth the frontage of each property owner and the amount 
due by each for the improvement. The  charges against the frontage in 
the rate set forth in  the assessment roll represents a charge of two-thirds - 
against the property owners and one-third against the city of Durham. 
I n  the case of the Southern Railway Company, the city assumed the 
assessment. On  22 March, 1927, the city of Durham paid to the city 
tax collector by warrant  the assessments-against the ~ ~ u t h e r n  ~ a i l w a $  
Company and the North Carolina Railroad Company in  the sum of 
$4,062.70. None of the plaintiffs knew of the provisions of the judgment 
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in the case of the city of I>urliarn 1 , .  Soutliern Railv-ny Company, S o r -  
folk and T T r ~ t e r ~ i  Railn-:I)- C'0111lj:lny : i ~ ~ d  t l i ~  Scaboartl - \ i r  Liuc l h i l -  
u.:~y Cipnlpnny, ulltil after the saici nsscssment roll 1 ~ : ~ s  ~onipletctl :rlitl 
atloptcd, all11 until a s l~or t  til~lc, i!rior to the 11(gil111i11g 3f this : ~ ( ~ t i o ~ ~ .  
Nolie of t l ~ e  plaintiffs l in(>~v of the : ~ g r c e ~ n c ' ~ ~ t  1)etwc.e11 111~ cdity o f  
I h r l ~ : i n ~  :i~iil tlie Sout11(~1i R:iilvxy ( ' i x i i p : ~ ~ ~ , ~ ,  in x~lii(1i the tit;: of 
I h r l ~ a m  arsnnled the 1):1y111ci!t of tllc' s;:itl : ~ s s c ~ s s ~ ~ ~ c ~ ~ ~ t s  a;::~i~~st tlrr 
Soutllern Railway C'oiiil~:;ily :111tl 1 1 1 ~  Sort11 (I:~roli~l:r Cai1ro:ltl Co~iilla~:y 
1111til :aftor the s:~iil : I S . S ~ < , - I I I P I I ~  roll V.:IS ~ * o ~ ~ ~ l ) l ( ~ t ( ~ ( l  :III<I n~Iopt(v!. :LIIII  
111itil :I :.11ort t i~ i~ci  l ~ r i o r  to t 1 1 ~  l j ( > g i ~ ~ ~ ~ i ~ ~ g  of t l~ i s   ion. T' I I (>  ~ > h i ~ i t i I ~ s  
tlirl ~ i o t  ol),jc'c.t to the proc~ectlinp of tl~c. city of I)urllnr~ ill rc,s!wt 1 0  

tl~c,$c. a s w s ~ ~ u r ! ~ t s ,  I)c~~:iusc t l ~ t , , ~  rc,!ictl 1111011 t l ~ r  q n : l  f:~itll of tll(% oiXii(li:~l~: 
of the rity of I h ~ ~ l i a ~ ~ i  a i~t l  upon t l ~ e  t ru t l i fu l~lc~e~ of t l i c ,  p u l ~ l i ~ ~ l ~ c t l  1 ) ~ " -  
cccdiugs of the city of _I)urli:u~~. ill I Y P ~ K Y . ~  to tiit, rnitl loc.:rl inii)ro\-c>- 
11i(,11ts u1111w tlw l ) r o ~ i s i o i ~ s  of ( ~ i i : a l ~ t ~ ~ r  56, Puhlir  I J a \ ~ s  191:. '1'11(, 
p l :~i~~rif l : :  nllcgc in tlicir nfitlnvits t11:rt iind tllcy hto1~11 c:f tho l~rovisiow 
of tlrc. saitl jn(lg~~ic>i:t or of tlle agrc'c~ilc'nt bc~ti;.c'el~ t l ~ f  viry of I ) u r l i a l ~ ~  
: I I I I I  tlic Soutllrrll Rai l~vay CO1llll;llly, C O I I C I ' ~ L I ~ I : ~  the Inn11!lc2r i ~ t  n.liic.11 
tllc~ .said lwtition n.:is s i g ~ ~ c d  b , ~  the Southern Iiailw:~y Oonip:r~~y, tl1c3y 
~voultl 11:ivc objected to tlirb f i l i ~ ~ g  of tl~c, ,wi(l l)iltitiol~, t l ~ c  :1tlopii011 (jf 
the :iscssmc~it roll a1111 all other l)roccwli~igs inc i t le~~t  t l~ereto :111tl a1)- 
pc:~le~! from any aotioii by the rity of T h r l ~ : ~ n l  tmi l i~ ig  to r l~ : l rg~> t l l<w 
plaintiffs with the costs of tlie wit1 inlprol-e111e11ts. 

r 3 l l i i s  injunctive proceccli~~g -\\-ax ilistitutetl 9 August, In%, aftcr tile 
ljlaii~tiffs lint1 noticae unt!c~r tlic stntlite and tlic \ ~ o r l i  \vas ~ w ~ ~ ~ l j l c r e ~ l .  

T11r rourt rcndcrcd tlie follov-ing jndgmcnt: " U ~ O I I  t l ~ c  foregoil~g 
filidi~igs of fac t :  it  is ordered, co~~s i t l (w t l  and ncljudgcd, that the city of 
L h r l ~ : ~ n i  Tvas acting in the public i~itercst  in p r o ~ i d i n g  safe and co11- 
v c ~ i i ~ ~ ~ ~ t  public strec'ts unclcr authority conferred by chapter 5 G ,  Public 
L a w  1915, as arllelitlcd, and that  tile petition praying for su(.11 i~11prov~- 
nie~it  is proper and regular on its fncc ant1 a11 notices rcquiretl Ijy 1:1w 
were duly given m t l  that tlie plaintiffs had full opportunity to apptxr 
and protest when the assessments n-ere subsrquently made, \x-11iell they 
failed to do. Further,  that by and u ~ ~ t l e r  tlie terms of the j u d g m c ~ ~ t  
entered in the case of city of nurl laln 7;. Southern Railway Company, 
Scaboartl Air  Line Railway Company and Xorfolk arid Westcrri Rnil- 
way Company, in wllich the city agreed to do the p a v i ~ ~ g ,  the city of 
D u r l m n  liad a right to require said Southern Hailway C o m p a ~ ~ y  to sign 
such petition for the frontage occupied by its right of wa,r, and when so 
signed, the goverriirig body of the city had a right to consitler such 
signatures in determining the sufficiency of said petition, a i d  in so 
acting and in  the doing of the work thereunder arid in confirniing tlic 
assessments in connection with such work, such assessments are not void 
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b,v reason of frautl or otlicr causr, ant1 such nssessr~~cnts :IS I~nvcx ~ i o t  I ) I Y T  

i t  is f11rtlir.r: o r t l ( ~ t l ,  c o ~ ~ s i t l ~ ~ r c ~ t l  :n~( l  atljuclgcil, t11:rt the restrnir~il~g 
ortlcr licrt~tofore nmlc  in this r a w c  lje, and thc: snrrio is liereby tlissolrc~l, 
j l r o ~ i d d  t h t  thc dissolution s h l l  not take effc~ct pci~tling :nly npl~cnl to 
the Supreiuc (lonrt." 

T l ~ c  pl:l~ntifT': (I111y e s ~ ~ p t c t l ,  :~ssigiiotl error5 all11 nppealccl to thc 
S u l m m i ~  Court upon the followirig grounds: (1) To the refusal of the 
court to g r a ~ ~ t  the rcstrnining ortlcr prayed for, and to th r  dissolution 
of thr  irijunction : ~ s  set out ill thc~ jntlgrncnt; (2 )  to the ai~tion of the 
c80urt in s i g ~ ~ i l ~ g  t l ~ e  judg~ncnt sct out in the rccorcl. 

CLARKSON, J .  Question involved: (1) Will a local improvement peti- 
tion, require11 by C. S., 270i, signed by the Southern Railway Company, 
a n  abutting owner, which made a majority of all the lineal feet frontage 
(no question as to their being a majority in number of the owners), 
the :~sses':mcnt against said railway the city of Durham assumed to pay 
in a mandamus proceeding to force said railway and others to build an 
underpass, render an assessment thereunder void as to other abutting 
property owners in the area who did not sign but had notice of the pro- 
ceeding, under C. S., 2705, 27121 We think not. See Public Laws 1015, 
chap. 56, see. 5 ;  C. S., 2703 e t  seq. 

C. S., 2707, is as follows: "The petition for a local improvement 
shall be signed by a t  least a majority in  number of the owners, who 
must represent a t  lcast a majority of all the lineal feet of frontage of . . 

the lands ( a  majority in interest of owners of undivided interests in any 
piece of property to be deemed and treated as one person for the purpose 
of the petition) abutting upon the  street or streets or par t  of a street 
or streets proposed to be improved. The  petition shall cite this article 
and s l~a l l  designate by a general description the local improvement to be 
undtrtaken and the street or streets or part  thereof whereon the work 
is to be effected. The petition shall be lodged with the clerk of the - 
municipality, who shall investigate the sufficiency thereof, submit the 
petition to the governing body, and certify the result of his investigation. 
The  determination of the governing body upon the sufficiency of the 
petition shall be final and conclusive." 

I n  construing this section, this Court said in  Gallimore v. Thomm- 
ville, 191 N.  C., a t  p. 650: "The statute, C. S., 2707, provides tha t  the 
determination of the governing body upon the sufficiency of the petition 
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bcc;msc i t  appc:rrc,tl 111)on t11v f:~c.c. tl~crcwf ;rl~tl froill t111, orcic'r of t l ~ v  
hoard of tonn c o r ~ ~ n ~ i i i ~ o ~ ~ c w ,  t h t  t l ~ c  l i ~ l ~ : d  f w t  of th(' f r o i ~ t a p  of th(> 
'To\\ n ('onin~on' 11;1tl 1 ) ( w  c~scluclctl i n  t l ( t c r i ~ l i ~ ~ i i ~ g  thcx tot :~l  of t l ~ c  front- 
age on tlic i t rwt ,  1)ropovil to 1~ improv((1. 1 t n:ts 11~1d that i:ritl fro11t:rgc 
slloliltl ~ I : L T V  hcci~ inrli~tlcd. as a 111attc.r of la\ \ .  n11c1 t11:rt ~ I ~ : I S I I I I I C ~ I  : ~ i  

the total numbrr of signers did not rcprescnt a ma.jority of tlic lineal 
fect of froutage, i ~ ~ c ~ l u t l i ~ l g  the frontagc of tllo 'Tow11 Corrimon,' tllcl 
petition Itas not suffirirl~t. . . . (Gal l imore  case.) 1s  to whether 
the number of persons o \v l l i~~g l a ~ ~ t l r  f ront i~ ig  on said street was twenty- 
five or twenty-six involvcs only a question of fac t ;  insofar as tlic 
suffiriency of the petition, authorized to be filed undcr C. S., 2707, 
irirolvcs o111y of fact, the determination of the g ~ ~ r t r n i n g  body, 
ill the abseuce of fraud,  and when acting in good f a i t l ~ ,  is final and 
conclusire. . . . The fact that  there vere  twenty-six, and not 
twenty-fire, persolls who on ned the lands fronting on the skreet proposed 
to be improved, was riot rallcd to the attention of tlie city council until 
after tlie improrements had been made and the expense for the same been 
incurred. The  sufficiency of the prtition could not then be called into 
question for that  n majority of the landowners had not signed same. 
That  fact had been conclusively determined by the city rouncil, acting 
in good faith, before the improvements had been ordered." 

I n  CYit?y of Charlot te  v. B ~ . o w n ,  165 h'. C., 435, i t  is held: "Where 
a municipality levies a special tax for street improvements upon the 
land of an abutting owner in excess of that  allowed by a statute ap- 
plicablc, the exccss is a nullity and may be enjoined; and where the 
limitation prescribed is a certain per cent of the taxable value of the 
property, that  valuation must control, whether. the property lies upon one 
or sereral streets." W i n s f o n - S a l e m  v. Coble, 192 N .  C., 776; Winston- 
S a l e m  v. Ashby,  194 N .  C. ,  3 8 8 ;  Flozucrs 2;. Charlot tc ,  195 N. C., 599. 
I n  the above cases the matter WHS jurisdictional and the proceeding void 
and the remedy by injunction permissible. 

C. S., 2714, is as follows: "If a person assessed is dissatisfied with 
the amount of the charge, he may give notice; within ten days after such 
confirmation that  he takes an  appeal to the next term of the Superior 
Court of the county in which the municipality is located, and shall 
within five days thereafter serve a statement of facts upon which he 
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relaying and replaci~ig of n ater, gas arid sev erage mains, sfreet  paring 
including curbs ant1 guttcrq and also qidelvulks" This  ~greement  was 
bineliris on the city of Durham. I t  had tlicl power to tnnkc it. This  
agret>ment was par t  of t h  jutlglnent in the mandamus proceeding 1111ich 
required the underpass to be built by the railroads. Sel= .Irgrntcnc. V .  

I tchison, cfc. ,  R. R., 30 L. R. ,I., p. 255; TT'oodruff v. Catlin, .54 Conn., 
277; Westb~ool i ' s  r lpp. ,  57 Conn., 95;  Fairfield's d p p . ,  : t i  Conn., 167; 
S. Y .  & S. E .  R. Co.'s dpp., 58 Conn., 532; and cases cited in the notes 
to the caw of R~lly 11. AIIinncvl~olis, 26 L. IZ. A., 92. 

Tkircl cluc,~tion: Was there any frautl practiced by the ~nun ic i l~a l i t y?  
We thin], not. 

The court brlon found "the city of Durham had a right to requirt, 
said Soutltcrri Ra i lnay  Col~lpnny to sign such petition for tlw frot~tage 
occupicd by its right of way, ant1 when so signed, the go\,,rning hotly of 
the city had a right to consider such signatures in dcterruining the 
sufficicwcy of said petition, and in so acting and in thc. tloilq of t h ~  
vork  thc~rcw~elcr arid ill col~firrning the asi;c\~nients in c o n t ~ c r t l o ~ ~  u i t h  
suc.11 work. sucli :~wc~smcnt.; arc, not yoid by reason of i ' rau~l or o t l ~ ~ r  
cause, and sucli assessnrcnts as II:LT.C not h e t ~  paid arc  .:nlitl ant1 sub- 
s i s t i ~ ~ g  l icw :~g:~i l~s t  the. scvcml 1 i ; m ~ l s  of 1a11d." 

34 (1. .J., scc. 3207(7), is  as follows: " I r i  aceord:li~cc with gc~ieral  
lwir~c*il)lcs it has been l~cltl that  an assessrritnt nlay he vacated or set 

I ) : I > , ~ I I ~  f111. p:~\.iti,g tllv s t twt  :111uttiltg 1111 tllc, S o i ~ t l i c ~ ~ ~  1:2:1il\v:1y C'olli- 
~ ) : I I I ~ ' ~ I I ' c I ~ K . I ' ~ ~ .  It 11:ltl :I l,i,gItt. ill its tlisc*rc~tio~l. to 111:11<c this :rgrc:cs- 
~ r~c~ l t t .  111 f:1(2t tllc V I I O I ~ I I I O I I S  (.oqt in l~u i l ( l i t~g  t11e ~ ~ ~ i ~ l e ~ r p : ~ , ~ ~  ,justific~(l this 
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STATE r. J. I. PA1,RIER. 

(Fi led  24 April, 1920.) 

1 .  Homicide C a-one killing another through recliless driving of auto- 
mobilo is guilty of rnanslaugl~tcr. 

2. Samc-Segligenco of decctlsrd does not cveusc of g-nilt wlless it \ w s  
sole provinlatc cause. 

011e i11;1)- not I IC  convirtcvl ~ ( I I ,  11rivi11g ; I I I  ;~ntoi~iuli i lc~ U ~ J O I ~  $1 pul>lic higll- 
I V : I ~  ill y i o I : ~ t i ~ , i ~  of s :~ fe ty  stktutos I V I I ~ X I I  1111: l ~~g l igen (y% of t 1 1 ~  i ~ ~ j ~ ~ r ( , ( l  
I K ~ ~ < I I I I  is tllc SOIP ~~tmxiin:rte c . :~ l~sc~ of tllc i11j11r.v. i ~ n t  i t  i s  otlic>rn-isc i f  tllc. 
ccl~rcwrri~~i.  i l yg l ig t~~cc  of 110th comllit~ed n.;~.: t l ~ c ~  p r o s i ~ i ~ t e  C;III,W. 

3. Sam-If clcfendnnt's negligence canscs dent11 his later acts to nvoicl 
in.iuq do not relie\ c him of gnilt. 

t. Homicidc C c-Evidence of rcclilcss driving. 
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on tha t  side of the car. Misenheiiner, who was driving the Chrysler, 
was killed mid two other men who occupied the front  seat with him 
were injured. Tlie Chrysler was on the right-hand si& of the black 
mark in the middle of tlie road; and after the collision it was seen 
that  the left front wheel was about 12 inches over the pavement, tlie 
remainder of the car being off the p a ~ e m e n t  and on the shoulder of the 
higliway. The left front wheel of the Dodge was dowr arid the hub 
was in  contact with the surface of the road. T h e  Dodge car r a n  23 feet 
after s t r i k i ~ ~ g  the Chrysler, turned over on the left side with th r  "top 
back towards Tliomasville." P a r t  of it was on the hard surface, the 
rear being off on the shoulder which was 5 or 6 feet wide. The  
defendant who was driving tlie Dodge car was under the influence of 
intoxicating liquor a t  the time of tlie collision and was running his car 
i n  disregard of certain statutory requirements. 

There was evidence for the defendant tending to contradict the 
inaterial circumstances on which tlie State relied for conviction. I t  is 
unnecessary to state more minutely the specific circumstances developed 
by the evidence. The  defendant was found guilty of manslaughter, and 
from the judgment pronounced he appealed upon error ascsigned. 

Attorney-General Brummi t t  and .lssisfant Attorney-Gemral LVash for 
f h e  State. 

Ph i l l ips  & Bower and Raper & Raper for defendunf .  

,ID~Ms, J. Tlie act regulating the opclration of vel~icles 011 the  high- 
ways of this State provides among other things that  it shall be uulawful 
for any person nlio iq under the i~if luei~ce of intoxicaiing liquor or 
~ lar ro t ic  drugs to drive any 1 eliicle upon a highway; that  ally person 
driving a T ellicle on a Iiighrvay shall drive it a t  a careful and prudent 
sptwl not grcatcr thau is reasoiiahle and propcr, llaving due regard to 
thc trtiffic., surfnrc, and width of the liighway, and to any otlicr c o d -  
tions t lmi  exist i l~g;  that no persou shall d r i w  any vehiclc upon a high- 
\ray a t  such a rate of speed as to endanger the life, limb or property 
of tiny ptarson. T t  i b  provided that  110 person shall drixc 1 7-ehiclc 011 a 
1iighn:ly a t  a rate of speed in excess of 15 milw ail hour ilL traversing or 
going :iround curves or traxcrsing a grade upon a h i g h m ~ y  wlie11 the 
dri \  er'a view is  obstructed n ithin a tlistancr of '200 fret  along the 
Iiigllr\ in the direction in n1iic.h lie is  proceeding ; also that  tlie drirer  
of a rehit l r  shall not h i r e  to the l ~ f t  side of the center line of a high- 
way upon the crest of n grade or upon a curve in tlie highnay,  when 
sucll center line lias becn placed upon the highway by tlie State Highway 
Comniission, and is visiblc. Public Laws 1997, cli. 148, art.  2, sec. 2, 
scc. 4 (a ) ,  sec. 4(b),  suhsec. 4; sec. 13(d) .  



A?. C.] S P R I K G  TERM, 1929. 137 

There was evidence for the State tending to show that  the defendant 
had violated each of these provisions. 111 S. v. Gray, 180 N. C., 697, 700, 
i t  is said:  "The principle is  generally stated in the textbooks that  "if 
one person causes the death of another by an  act which is in ~ i o l a t i o n  
of law, it will be manslaughter, although not shown to be wilful or 
intentional'' (J icClain Cr. L., \%I. 1, sec. 347), or that  when life has 
been taken in the perpetration of any wrongful or u i ~ l a n f u l  act, the 
slayer will be deemed guilty of one of the grades of culpable homicide. 
notnithstanding thc fact that  death was unintentional and collateral 
to the act done (13 R. C. L., 543) ; but on closcr exaniiiiatioil of the 
authority, i t  will he seen that  tlir responsibility for a death is some- 
tiincs innde to depend on nhethcr the u~ilawful act is vtu7ur1l i ~ r  sr or 
~r~alzrrn  prohibi turn ,  a distiiiction noted and discussed in P. z * .  I l o r f o ~ .  
139 x. C., 588. It is, however, practically agreed, without rc,gard to 
this distiilction, that  if tlie act i~ a ~. iolat ion of :L ~ t a t u t e  inttwdctl ant1 
desigiied to prevei~t injury to t l ~ c  perqoii, :1nd is in itsclf dm~gerouu, and 
death ensues, the person T iolating the statute is guilty of n~anilaughter 
a t  least, a i d ,  under soiiic3 i ~ i r c ~ m ~ t : ~ ~ i c e s ,  of I I I I I ~ C I C Y .  7'11c. pi.mciplc i s  
recogiiizcd in S. e. I I o r f o n ,  supra,  aud in S. 2 ) .  l ' u r n a g e ,  138 AT-. C'., 569; 
S'. I ? .  Limerick, 146 S. C., 650, and S. 2.. Tro l l i nger ,  162 IT. C., 620, 
and has been directly applied to deaths caused by rulliiing automobiles 
at an  unlawful speed. 1x1 2 R. C. I,., 1212, the author cite? several 
authorities in support of the test that  one n h o  ~vilfully or iicgligently 
drives an  automobile on a public strcct a t  a prohibited rate of spcc~l, 
or i n  a marmer expressly forbidden by statute, and thereby c:xuses thc~ 
death of anotlitr, may he guilty of homicide; and this is true, althougll 
the pcrson who is reckl~ssly driving the machine uses, as soon as lie 
sees a pedestrian in  tlanger, every effort to nxoitl i n j n r i q  11iln. provitlid 
that the operator'; prior r t ~ k l c ~ s i l r s j  n as rcsponsihle f o r  his illnhility 
to control tlic car and l ~ r c ~ e r l t  tlie accident nhich rcsuitcvl in thc tlcntl~ 
of the pcdcstrian." This  p r i ~ ~ e i p l e  is ~naintailied ill 8. I . -I/( TI>(  , . 1T.i 
N. C., iG1; S. c .  G a s h ,  177 S.  C'., 595 ;  S. 1 ) .  Rounfrci~,  181 S. ('., 533; 
8. c. J e s < u p ,  183 N. C., 771; P. 21. Srctl t lci fk,  1% S. ('., 753; S. 1 % .  

Ciwtchfirltl ,  187 S. C., 607; S. c. L u f f c r l o h ,  18q S. C., 412; Y. r .  ' l ' r o f f ,  
190 IZ'. C'., 674. I t  1s p c r f ~ t l ~  1n:nlifest that m~t lcr  tlic~ic c-ollilitio~~s 110 

error was committed in his lionor's denial of t11r c l c f c ~ ~ t l i ~ ~ ~ t ' \  i~ lor io~i  to 
d i~miss  the action. 

On the afternoon prcxct~ling t h ~  colllrion tllc t l e f c i~ t l a~~ t  i l l  c20itlpally 
n i t h  othcrs left Caqnell County n i~ ( l  vent  in his car to Rritli\  111~. 'I'licy 
left Rcidsxille a t  8 p.m. ant1 aftrr  t rawling two or tlirtc miles stopprd 
at a filling station. T l ~ c r e  u:ls c~iclc.:~cc. tciitlilir to i11on that llle 
tlcfcntlaiit ; I I I ~ ~  nliotl~vi ~ \ c > i ~ t  into 111(, fillii~,: \tatloir alt,l UJ )O: I  t l I ( r ; i ,  

rf>turn to the car tllc defeiitlant's coinpailioil h:1 ! '1 l);ilt of nhislicy, 
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and that  the defendant took two or three drinks. A ~ i i t nes s  testified 
that when the car arrived a t  Xontiwllo he got out of it because he v n q  

friplitened assigning as a reason therefor ' ( a  little too i+eckless, and a 
little too fast driving." The defcndant exceptcd to the admis ion of this 
testimoiiy; but it was competent as a, circunistance n i~icli was both 
substantive and. as the record slio~vs, corroborative of the testilnony 
of other witnesses who said that  the defendant was drunk. 

T h e  remarks of the solicitor i n  addre&lg the jury were his  deduction 
from the evidence and the defendant's exception thereto is without merit. 

Tlie defendant excepted to the following instruction to the ju ry :  
"If you arc satisfied beyond a reasonable doubt from th(8 eridencc that 
the defendant, Palmer, was guilty of culpable negligence as hercto- 
fore explained to you by the court, or c r imi~ia l  negligence, and that said 
criminal negligence v a s  tlie proxirnatc cause of the death of Rlisen- 
heimer, why it mill be your duty to  convict tlie defendant. I f  you 
are satisfied beyond a reasonable doubt from the testimony that the 
defendant, P a l n ~ e r ,  is guilty of criminal or culpable lwgligencc as here- 
tofore esplained to you, and that  Xisenheimer was also guilty of 
~~cgl igcnce 'and that  tlie negligence of Palmer and Rfis~nheimer both 
concurred proxiniately in producing the death of Miscnhcimer, then it 
would be your duty to conrict the defendant, Palmer." H i s  Honor 
furtlicr instructed the jury as follows: "But, if you find from tlie 
eridonce, gentlemen of the jury, that  the defendant was guilty of cul- 
pable negl~gence and that  Misenheimer mas also guilty of negligence, 
and that  Misenheimer's negligence was tlie proximate cause, sole pros- 
imatc cause of his death, it  will be your duty to acquit the defendant. 
I f  you ha re  a reasonable doubt as to whether the defendant was guilty 
of culpable negligence as heretofore explained to you, i t  will be yonr 
duty to acquit him. Or  if you are satisfied beyond a recisonable doubt 
that the defendant mas guilty of culpable negligence, or criminal 
negligence, as heretofore explained to you, but have a relsonable doubt 
that  such negligence was the proximate cause of the death of Niseu- 
heimer, it  will be your duty to acquit the defendant. I f  you are satisfied 
beyond a reasonable doubt that  the defendant is  guilty of culpable 
negligence, and that  the deceased, Misenheimer, was also guilty of 
~~egligence,  and if you find that  Misenheimer's negligence mas tlie 
proximate cause, sole proximate cause of tlie death of Misenheimer, ~ ~ h y  
then i t  mill be your duty to acquit the defendant." These in s t ruc t io~~s  
were strictly in  accord with the authorities. I n  2 R. C L., 1213, tlw 
principle is thus stated: "The rules of law concerning contributor?. 
negligence as a defense in civil actions for damages for personal in- 
juries have no application to homicide cases for criminal negligence 
in operating an automobile. T h e  decedent's b e h a ~ i o r  is  admissible in 



N. C.] SPRISG TERM, 1929. 139 

evidence, and may hare  a material bearing upon the question of the 
defendant's guilt, but if the culpable negligence of the latter is  found 
to  be the cause of the death, he is crinlinally responsible whether the 
decedent's failure to use duc care contributed to the in jury  or not." 
Tliis statement of the law has been followed by this Court i n  S. v.  G ~ a y ,  
supra,  and in s. v. Oakley ,  176 N. C., 755 .  

I n  the tr ial  of this casc thc clefcndant was given the advantage of 
elcry pliase of tlie l a x  to which lie was c.ntitlcd. MTe find 

No error. 

2. 1ns11ranc.c li ,~ l inoxr lculgc  of agcmt of violation of condition of 11olic.y 
at its inception is irnputcd to  his p r i n c i ~ ~ ~ l .  

\Vlicrc :I ~ ~ o l i c y  of fir(, i l~s~i r :~ l iw stil~~il:~tos t11:lt i t  \v0111(1 itot I I C ~  I)ili(l- 
ills u ~ ~ t i l  c~~~uitcrsignctl 11y its 10(.:11 i~wiit,  tlie l~olicy is lli:~dc' I)y t l ~ l f  1oc:1l 
agc'lit 1111 I~rl~alf  of tho ~ I I ~ ~ I I I : I I I ~ ,  i ~ l i ( l  1<1111\vl(~l:c~ of thcx ;igc\lrt of cxsistillg 
colitlitioils cw~itr:~ry to tlrcL ~ X J I I Y W  ~~rovisio~rs of t110 1111lic.y ;11 t l i( ,  il1cc.11- 
tion of tlic co~rtrnct is i i l1l11111~l t o  ~ I I C  (~)1111):111y. 

A ~ r i ~ ~ ~ : . \ ~  by dcf(111d:111t fro111 ( ' I ( , I H ( ~ / I ~ ,  ,[., : ~ t  . \ I I ~ U - I  ' I ' O I ~ I I I .  o f  
Sr-RRY. S o  crror. 

Tliis is  ail action O I I  :I lmliry of fire i~~.;ur:r~rcc~ iq~111vl 11y ( I I ' ~ ' o I I ~ ~ : I I I ~  
con~pa i~ j -  to pl:lii~tiffs 011 6 I)cccrnl~er, 1926. 

Tlic ~ ) l a i ~ ~ t i [ f s ,  ill rot~si(l(>ratiot~ of tlir ~ I ~ ~ I I I ~ I I I T I  1):1i11 11y I ~ I I , I I I ,  \\.tar(, 
ilisurecl 1 ) ~  wit1 po1ic.y for the ~ ( T I I L  of on(. yc3nr ngait~st loss or tI:~lllnge, 
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to an  amount not exceeding fifteen hundred dollars, to  the property 
described therein, to wit, store and office furniture antl fixtures, and 
stock of nierchandise, coiisisting principally of hardware, while con- 
tai~icd ill a building, situate on lot No. 114, on the easi, side of Main 
Street, ill the town of Mount Airy, North Carolina. The  said property 
was destroyed by fire on 18 December, 1926. 

The policy is in the form prescribed by statute (C. S., 6437) and is 
k i ~ o ~ v i ~  as  the Standard Eire Insura i~ce  Policy of North Carolina. I t  is 
provided on the face of tlie policy that  it shall not be valid, unless 
cou~~tcrsigned by the duly authorized agents of the company, a t  Mount 
Airy, S. C. The policy is signed by the prwident and attested by the 
secretary of tlic conipany. I t  is countersigned by S y d ~  or S: Sparger, 
agents of the company, a t  Mouiit Airy, N.  C. 

I t  is stipulated iu the policy, as o m  of tlie coilditions of defendant's 
liability thcrcunclcr, that  LLui~lcss otllerwisc provided by tlgrceme~lt in 
writing added tlicrcto, this coinpaily shall not be liatlle for loss or 
t1:lintlge ( d )  while tlicre is kept, used or allowed on the described 
~ w ~ n ~ i s e s ,  . . . esplosivcs." h'o agreeiileiit in writing was added to 
said 1)olicy nit11 respect to the keeping of esplosives 011 the prcn~ises 
\vl~~rcx tlic property insured by tlic policy was located. 

I t  is fu r t l~c r  stipulated ill the po1ic.y that  " S o  o i ~ c  sli ill liavc p o n w  
to wnivcl any pro\ ision or coiltlition of this policy except such as by the 
terms of this policy inay bc the subjcct of ugreenlci~t addcd thereto, 
nor s l ~ i ~ l l  a11y uw11 provisio~i or c o ~ ~ d i t i o i ~  be l~c ld  to bc waived ui~lcse 
~11~11 I\ nivcr shall be ill \\ riting added l~crcto." 

I t  is ad in i t t d  in tlic> 1)1~;di11gs t11;lt at the dntc of t l ~ c  fire \\liicli 
d c s t i q ~ d  the propcrt\- I I I S I I ~ ~ ~  by the p l i (~ ,v ,  dy11;1111itc a11d (lyi~n~ll i te  
( x ~ ) s I \ ( w  kept by pl; i i~~tiffs  011 tlic tlcsc~ribcd prwiiscs, n par t  of t l ~ c  
stock of n ~ e r ~ l ~ : l ~ l d i s e  d ~ s e r i b ~ d  ill the pli( ' ,v ;~ild i l l b ~ ~ ~ d  111~"1)y. T ~ I E ~ C  
\\as cvidc~lcc tc~idiilg to silo\\ tliat h:licl t l y~ur~ l~ i t c  a l ~ d  dy~~:lnii te  C : I ~  

ucrc  011 said prcnliseb, as a l):wt of l ) l ; ~ i ~ ~ t i t i s '  stock of incrcl~andisc~, : ~ t  
t l ~ c  date, of tlic issual~ccl of tllv policy; that tlcfe~ltlal~t's agcnts, u11o 
solicited plnii~tif-fs to t:1hc t l ~ c  1)oliry nllcl ~ 1 1 o  cwu~ltcrsig~lcd and iss11cc1 
it,  l i l l~\v at thc tiin(, t11v 1)olivy I ) c ~ r a ~ ~ ~ c ~  c>ff'rcti\c that x ~ i t l  ( I y ~ l i l l l ~ i t ~ ~  
:nld tlyilnn~itc c8:~ps v c w  t11c11 1i1y)t 011 t l ~ c  c1cwril)cd l)rcl~niscls I)y p1ai11- 
tiffs ;IS part of the stock of i~~crrl in~lcl isc~ \\liirli they 1)l~)l)oscd to ~ I I ~ I I ~ C ;  

antl that n.it11 this ki~onlctlgc wid  : ~ g c > ~ ~ t s  issuccl t l ~ e  l)olicx~., and collcc~tcd 
fro111 the p1:iintifs tllr 1)r(~i11ium for t 1 1 ~  F;IIIIC. 

Issncs \vcw subinittcd to t 1 1 ~  jury :111tl a ~ l w c r c d  :Is fl,llo\\s: 
1. 1)icI tllc dcfcntlnl~t, tlir Sort11 CY:1roli~la IIonlc 111sur:lnce Compnrly, 

c.srcutc and dclivrr to the plni~ltiffs the policy of i ~ ~ s ~ ~ r a ~ l r c ,  as ;~llcyytl 
in the co inp la i~~ t  ? Answer : Yes. 
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2. Did the plailitiffs carry dyiiarnitc and dyliarr~itc caps in their stock 
at the time of the fire? Alnswer : yt~s. 

X. I f  so, did the d(~fcndant by its kiionlcdgc and conduct waive the 
priritrd portiolis of the, policy forbidding thc keeping of dynamite and 
tly~ianlite caps in stock? A l i i s ~ ~ e r :  Ycs. 

4. What amount, if any, are the plaintiffs elititled to recoyer of the 
clcf(wtlant? L\i isncr:  $1,500, with i l~ tewst  from IS February, 1927." 

E'roni judgnleut O I I  the wrtlict, tlrfcnc1:rnt appealetl to the  Suprcnle 
Court. 

C ' o s ~ o n ,  J .  Whcn :I policy of insura~ice, in tlie form prescribed by 
qtatutc (C. S., 6437), aid known and desigriated as  the Stalldart1 Fi re  
Irisuraiicc Policy of Xorth Carolina (C. S., 6436), has been issued by an 
i ~ m m m c c  corripany and accepted by the insured, and lias tliercby bcconie 
cffrctirc for all purposcs as their co~ltract, tlie rights and liabilities of 
both tlic insurer antl the insured, under the policy, must be ascertained 
arid determined i11 accortlance with its ttlniis and provisions. These 
terms antl provisions have betw prescribed by statute, and are valid in 
all respects; they arc  just both to tlie insurer and to tlic insured. Each 
is  presu~ned to know all the terms, provisions and conditions which are 
included in the policy. Both are ordinarily bound by them. L a n c a s f e r  
2 , .  Ins. Po., 1.53 N. C., 285,  69 S. E., 214. 

I t  lias, therefore, been held by this Court, that after the policy has 
been issued by the company and acccpted by the insured, and thereby 
become effective for all purposes as their contract, the provision in the 
statutory form of the policy that  "no one has the power to naive any 
provision or condition of tlie policy except such as  by the tcriils of thc 
policy is the subject of agreement added thereto, nor sllall any wch 
provision or condition be waived, unless the waiver is in writing added 
thereto" is valid and will be enforced by the courts of this State. The  
company will not ordinarily be held to have waivcd the breach or 
violation by the insured of a provision or condition of the policy, after 
the same has become effective as the contract of the parties, where by its 
terms such breach or violation releases the company from liability under 
the policy, unless there is a waiver in writing added or attached to the 
policy. The  knowledge of an  agent of the company, after the policy 
has become effective, of the breach or violation by the insured of a 
provision or condition of the policy will not be imputed to the company, 
as the basis of a waiver. This principle was applied in Greene v. Ins. 
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Co., 106  S. C., 335, 145 S. E., 616, and in accordance thcre~r i th  the 
judgu~cwt r ~ ~ l ~ d e r ~ ( I  in the Superior Court 011 the verdict v a s  rcrersetl. 
I n  tllc opinioii ill that  case it is sa id :  "Aftcr a policy h a  been issued, 
and lms becoma a valid ant1 b i d i ~ l g  contract betwec 1 the parties, 
l i ~ ~ o ~ l c t l g e  by tlic agent who issued it, of t11c breach of a stipulation or 
cwiiditioi~, wl~ic~li by the c s l ~ r ~ ~  tcrliis of the policy, rel~ders it void, nil1 
~ i o t  Iw iniputcti to the compnlly. I n  such casc, forfeiture of the policy, 
for such I)reacli, call be \mi\-cd o d y  ill accordance with tlie provisions 
of the po1ic.y. Qnlif11 1 % .  I m .  PO., 103 S. C., 446, 137 S .  E., 310." 

IIoncver, it has also heen lwld by this Court that  tllc p ro~ i s ion  in 
the stntutory fire i ~ ~ s u i ~ m c t ~  policy, restricting the power of an  agent 
of :III  i w u r a ~ ~ c e  conipany to T \ : I ~ V C  provisiolls or col~ditiona, tlir breach 
or riolntioli of which r e ~ ~ d c r s  the policy void or release:% the company 
froiii liability u n d ~ r  the policy, and requiring a ~ r a i v e r  nl cases nhere 
a. vxivcr is perinittcd by tlie terms of the policy, to be ill writiug and 
adtlctl t o  the policy. docs not :IS a general rub refer to or include condi- 
tions cxsisti~~g at tlic i~lccption of the contract; the provision is applicable 
only to clo~dit ioi~s which arise after the policy has becomc ~ft 'ect i \c  a i  the 
contract of the partics. Tlins it is said in  G'recne u. IPS .  P o . .  onpra: 
"Co~itlitions \\ it11 respect to the property il~suretl by a policy of fire 
i~isurance existing a t  the time the policy was issued, allti known by the 
agelit of tlie conlpany, who issued the policy, cannot be relied upon to 
defeat the liability of the company under the policy, for i m t ~ r i t h s t ~ ~ i i d i n ~  
the provisions of the policy, the kiiowledgc of the agent is imputed to 
the eonipany. When the policy is issued with such laowledge, it will 
be held that  tlie company has waived the breach of the stipulation and 
pro\-isions contained-therein, which would otherwise render the policy 
void, a t  its inception. I11 such cases, the doctrine of w a ~ v e r  is applied 
by the courts upon well settled principles of equity." ;In .4lcl~.idge v. 
Ins. Co., 104 N. C., 683, 140 S. E. ,  706, i t  is said:  "It is true that  
under certain conditions the terms set out in a policr of insurance can 

A 

be waived only in  the manner prescribed by the contract (Black .c. Ins. 
Co., 148 N. C., 169, 61 S. E. ,  672, 2 1  L. R. A. (N. f3.), 578) ;  but 
the provisions which usually restrict the agent's power of waiver do not 
as a rule apply to a n  agent who has knowledge of conditions existing 
a t  the inception of the contract. These conditions may be waived by 
the agent although embraced in the  policy when it is delivered, for in 
these circumstances the agent's knowledge is the knowledge of the 
principal. Smith v. I n s .  Co., 193 N .  C., 446, 137 S. E., 310; Rullard v. 
Ins. Co., 189 N.  C., 34, 126 S. E., 179; Ins. Co. v. Lwmber Co., 
186 N.  C., 269, 119 S. E. ,  362; Johnson  v. I n s .  Co.,' 1'72 N .  C., 142, 
90 S. E., 124. Applying this principle to the evidence, neither in the 



adrnisiion of the tc.itimony nor ill tlic instructions to ~ ~ . h i c h  the CSCC~I- 
tioiis relate llavr x c  discorered any sufficient or satisfactory cause for 
avarding a 1icw trial." 

It slioultl bc iiotccl that tlie policy in the instant case, altliougli signed 
11y the prmident and attcstcd by tllc secretary of the company, when 
tleli~cretl to the local agciit, by its esprc2ss terms does not bcconie d i d ,  
u ~ i t i l  countcrsigllecl by tlie local agciit. The  contract wit11 tllc insured 
is, thrwforc., maclc 011 bchalf of the company by tlic local ngent. As a 
matter of public policy, and of justice to the insured, it has been 
uniformly lield in  this State that  knowledge of the local agent v i t h  
respect to conditions affecting tlle subject-matter of the policy, existing 
at the (late of its issuance, is imputed to the company. There is no 
principle of law upon which a court is required to hold that an insur- 
ance company, after it has receircd a premium from the insured for a 
T alitl policy, may declare the policy roid, and escape liability under its 
tcrms, after a loss has occurred, on the ground that  the policy was 1 oid 
at tlle time it was issued because of conditions then existing of vliich it - 
had full and ample lrnoxvledge, I n  such case, tlie company is and should 
he estopped from making a contention to this effect; i t  is and should be 
held that  the company has, by issuing the policy, with such kno~vledge, 
relinquished the right, which it ~vould otherwise liarc under the terms 
of the policy, to declare the policy void, and thereby be relieved of 
liability. 

I n  the instant case, there was evidence tending to show that  the local 
agents of the defendant company, at the time they countersigned and 
issued to the plaintiffs the policy of insurance, insuring their stock of 
merchandise, knew that  plaintiffs had and kept dynamite and dynamite 
caps on the described premises, as part  of said stock of merchandise, 
and that  with this knowledge they issued the policy. There was no 
evidence tending to show that  the dynamite and dynamite caps on said 
premises, kept by plaintiffs as part  of said stock of merchandise, a t  the 
date of the fire, had been added to said stock of merchandise since the 
issuance of the  policy. The  knowledge of the local agents, i n  this 
instance, was the knowledge of the defendant. I t  must be held, there- 
fore, tha t  defendant having issued the policy, with knowledge of the 
presence of the dynamite and dynamite caps on the premises described 
in the policy, waived this condition, and is  estopped to  rely upon the 
presence of the dynamite and dynamite caps, on said premises, a t  the 
date of the fire, as releasing the defendant from liability under the 
policy. 

There was no error on the tr ial  of this action in  the Superior Court. 
The  testimony of witnesses tending to show that  defendant's local agents 
issued the policy with knowledge that  plaintiffs kept dynamite and 
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dynamite caps on their premises, as par t  of their stock of merchandise 
a t  the time the policy was issued, was, upon the facts of this case, 
competent as  evidence. Par01 evidence tending to sustain an affirmative 
answer to  the third issue was properly submitted to  the jury, under 
instructions which are  in accord with authoritative dec~isions of this 
Court. The  judgment is affirmed. There is  

N o  error. 

J. B. M I D K I F F  AND C. L. BRANKOCK, TRADING AS MIDKIFJ? 6: BRAN- 
NOCK, v. D I X I E  F I R E  INSURANCE COhfPANY AXD PAlLhfETTO F I R E  
INSURANCE COMPANY. 

(Filed 24 April, 1929.) 

1. Insurance K a--Knowledge of agent of violation of condition of policy 
after contract completed not imputed to insurer. 

Knowledge of the local agent of a fire insurance company that the 
insured kept esplosives in his stock of merchandise covered by the policy 
contract, will not be imputed to the principal, when such knowledge is 
acquired after the policy has been issued, and where a waiver has not 
been obtained according to specific provisions of the poli12y or otherwise 
sufficient in law, the forfeiture provision of the policy !:elating thereto 
will be enforced. 

2. Sam-Evidence of knowledge of violation of cendition at inception 
of policy. 

Evidence that merchandise of the class insured usually contained ex- 
plosives is incompetent to show a waiver of the policy provisions making 
the policy void in such instances. 

* ~ P P E A L  by plaintiffs from Clement, J., at  August Term, 1928, of 
SURRY. Affirmed. 

Two actions by the above named plaintiffs, one against the Dixie 
F i r e  Insurance Company, as defendant, and the other against the Pal -  
metto F i r e  Insurance Company, as defendant, both pending in the 
Superior Court of Su r ry  County, were, by consent, consolidated for 
trial. 

From judgment of nonsuit in each action, plaintiffs appealed to the 
Supreme Court. 

E. C .  Bivens for plaintiffs. 
Brooks, Parker, Smith d3 Wharton for defendants. 

CONNOR, J. These actions were begun by plaintiffs to recover on 
Standard F i r e  Insurance Policies of North Carolina, issued by defend- 
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ants to  plaintiffs. The policy issued by defendant, Palmetto F i r e  
Insurance Company, is dated 26 August, 1926; the policy issued by 
defendant, Dixie F i r e  Irisurance Company, i s  dated 13 September, 1926. 
Both policies of insurance cover a stock of merchandise, consisting 
principally of hardware, agricultural inlplements and m a c h i ~ ~ e r y ,  cut- 
lery, guns and pistols, trimmings, wooden ware, t in ware, belting, 
hariiess and leather goods, iron, nails, bicycles, furniture, house-furnish- 
ing goods, carpets, rugs, pictures, "and all other merchandise not 
enmnerated, not more liazardous, usual to hardware and furniture trade 
or stores," while contained in a building located on lot No. 114, on the 
east side of Main S t rwt ,  i n  the  t o x n  of Mount Airy, North Carolina. 
Tlie property i~isnred by the said policies against loss or danlage was 
destroyed by fire on 18 December, 1926. 

At  the (late of said fire, in violation of a provision or condition con- 
tained in each of said policies, plaintiffs had and kept ori thc premises 
described in said policies, as par t  of the stock of merchandise insured 
thereby, dynamite and dynamite caps. There was no evidence a t  the 
tr ial  tending to show that  defendants or either of them had waived such 
violation in accordance with the terms of its policy or otherwise. S r i t h e r  
of the deferidants had knowledge a t  the date of the issuance of ~ t s  policy 
that plaintifis a t  said date had or kept dynamite a s  a part  of their stock 
of merchandise. There was no evidence tending to show that  the local 
agent of either of the defendants, who countersigned and issued its 
policy had such knowledge, a t  the date of the  issuance of the policy. 
Iinowledgc of such agents acquired after the policy became effective as 
the contract of the parties, and while such agents were not acting in 
behalf of their respect i~e  principals, cannot be imputed to defendants. 

Ihowlcdge of such agents, a t  the date of the issuarice of the policies, 
that  hardware merchants of Surry  County, generally carry dynamite and 
dynamite caps in stock, elen if it  should be held that  such knowledge 
should be imputed to defendants, would not be sufficimt to  sustain 
plaintiff's contention that  each of the defendants, because of such 
knowledge, had ~vaived the violation by plaintiffs of the condition in the 
policies with respect to the keeping of explosives. There would be no 
presumption of law or fact that hardware merchants of Surry  County, 
who carry fire insurance on their stocks of merchandise generally violate 
a condition of their policies. The  presumption would be rather that  
they procure agreements by the companies in writing added to the 
policies, by which the condition with respect to explosires is waived. 
Eridence tending to show that  hardware merchants of Surry  County 
generally carry dynamite and dynamite caps in stock was properly 
excluded upon defendants' objections. 
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This appeal inrolves the same question of law as tlial prcselltcd for 
decision in  H i d X i f  a. Insurance  Po., an te ,  130. I n  that  case there 
was evidence tending to sho~v a waiver by defendant of the condition 
in the policy with rcspect to  ssplos i~es .  The  jutlgn~cnt on the verdict 
was affirmed. 111 the instant case, there n a s  no evidence tending to 
sliow that  eithsr of the clcfendants had v - a i d  this condition, in accord- 
ance with the provisions of the policies, or otherwise. Therefore the 
judgment clisinissing each action as of nonsuit, must be 

Affirmed. 

STATE v. ROY RHPSE. 

(Filed 24 April, 1929.) 

Intoxicating Liquor B *Evidence of possession of intoxieating liquor in 
this case held competent. 

With evidence tending to show that at night the defendant on trial for 
violating the prohibition law for possession and transporting of intoxi- 
cating liquor, left his automobile on the highway and went into a wood 
and returned with a half-gallon jar of whiskey under each arm, which he 
broke and sought to escape arrest, testimony is competent that the officers 
returned the next morning and found five gallon cans "in the same spot 
where they went" as  a competent circumstance with the other evidence. 

CRIMINAL ACTIOX before Stack, J., a t  September Term, 1928, of 
ANSON. 

The defendant was indicted for violation of the proh:lbition law and 
was convicted of unlawful possession of intoxicating liquors and of 
transporting the same. H e  mas sentenced to serve a term of six months 
on the roads and fined $250.00 and costs. 

From judgment pronounced the defendant appealed. 

Attorney-General Brummitt  and Assistant Attorney-General Nash for  
the State. 

XcLendon & Cwuington fo r  defendant. 

PER CURIAM. The  evidence tended to show that  the defendant and 
another drove a truck into the woods about seventy-five or one hundred 
yards f rom the  public road, got out and walked back into the woods. 
When they returned the defendant Rhyne had a half-gallon jar  of 
whiskey under each arm. T h e  officers were lying i n  wait a t  the truck 
and the defendant broke the  jars  and escaped. These events took place 
about nine o'clock a t  night. The  tr ial  judge permitted a n  officer t o  



1. Principal and Agent A b-Aqwrnent cletcrmines whether relationship 
is that of agency or independent dealer. 

'1'111' furm of' a ivr i t t~i i  contt'act for t l ~ e  local sale of automol~ilcs ivill 
11ot coutrol the clucsstio~~ of \vllctlier the local rel)resentative is a ~ u r -  
c11:tser tl~c~rcof or :III aqcllt tllerefor, but the correct interpretntion of the 
writinq itst'if as  to its eKwt \rill fix tlic status of the local rc~rescn t ;~ t i re  
in this respect. 

2. SameAgreement with partnership for representation, taken over 
after its incorporation by the corporation, controls. 

T\'l~ere a ~):~rtnersliil) has a bvritten agreement for the local sales of 
automobiles and thereafter the partnership is incorporated and continues 
to act under the agrecmrnt with the implied acquiescence of the company 
distributing the automob~ilcs to local dealers, tlie unmodified or original 
acrwmclllt \\-ill gorern the relationship as  to whether the corpornt io~~ was 
an indepcmdent local dealer purchasing the machines or a sales agent. 

3. SameAgreement held to create relationship of independent dealer-- 
Automobiles-Warranties. 

\\'here a contract creating a local representative for the sale of auto- 
mobiles, by interpretation as to its effect, creates the relationship of vendor 
and purchaser, the local representative may not bind the vendor upon a 
warranty of the machines, and tlie vendor is not liable for representa- 
tions or warranties made by the local dealer, and an action agaimt it  on 
such warranty is properly nonsuited. 

APPEAL by defendant from Barding, J., at January Term, 1929, of 
RICHMOND. Reversed. 

Action to recover damages for breach of warranty alleged to have 
been made by the Rockingham Sales Company, as agent of defendant, 
in the sale of an automobile. 



Defendant denicd that  the Rockingham Sales Corripa~i:g was its agent; 
it  alleged that said company was its local dealer in the town of Rock- 
ingliam, N. C., and that  as such dealer the said company had no 
authority, express or implied, to warrant said automobile, as agent of 
defendant. 

Frorn judgment oil an  adverse verdict, defendant appealed to the 
Supreme Court. 

J .  C. Sedberry for plaintiff. 
Uzmer L. IIenry for defendant. 

C o s s o ~ ,  J. On 27 August, 1926, plaintiff purchased a Whippet 
sedan automobile from the Rockingham Sales Company, paying therefor 
the sum of $840.00. The  Rockingham Sales Company was a corporation, 
organized under the laws of the State of North Carolina. During the 
month of August, 1926, the said company was engaged in the business 
of selling automobiles, as a local dealer, in the town of Rockingham, 
K. C. I t  purchased the automobile which it sold to plaintiff from 
defendant. The  defendant is a corporation organized under the laws 
of the State of Virginia. I t  is engaged in the busines's of selling and 
distributing to its local dealers automobiles manufactured by the Willys- 
O ~ e r l a n d  Company, a corporation organized under the laws of the 
State of Ohio. 

The defendant sold the automobile which was purchased by plaintiff 
to the Rockingham Sales Company, as the successor of the Knight- 
Overland Company, a partnership, pursuant to and under the terms 
of an agreement in writing, by which the Knight-Overland Company 
became the local dealer of defendant, a t  Rockingham, N. C., i n  Whippet 
and Willys-Knight automobiles. T h e  said agreement was signed by the 
individuals who composed the said partnership, and who were there- 
after the incorporators of the Rockingham Sales Company. The corpor- 
ation was organized to take over the business of the partnership, as a 
dealer i n  automobiles. Defendant recognized the corporation as the 
successor of the partnership, and continued to do busmess with i t  as 
such successor, under the terms of the written agreement. The  rela- 
tionship between the defendant and the corporation, as successor of the 
partnership, was determined by the said written agreement. This  
relationship, a t  least as between the parties, was tha t  of vendor and 
vendee, and not that  of principal and agent. One of the express stipu- 
lations of said written agreement was tha t  the Knight-Overland Com- 
pany, called therein the ('Dealer," was in  no way the legal representative 
or agent of the defendant, called therein the "Seller," Eor any purpose 
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~vhatsoever, and that the dealer had no right to assume or create any 
obligations of any kind, expressed or implied, on behalf of the seller, 
or to bind the srller in m y  respcct whatever. 

This stipulation, h o n e ~ e r ,  is not conclusive, on the plaintiff, n h o  
purchasctl the autornobilc from the, dealer, for, ilot~i,itllsta~idiilg its pro- 
visions, the plaintiff may shorn, if she can, by evidence, that  the dealer 
was in fact and in law the agent of the defendant, with authority, by 
rcason of such relationship to act for and in behalf of defendant, within 
the scope of the agency. I f  under the provisions of the written agree- 
ment, the relationship between the parties is that  of principal and 
agent, it is immaterial that they are called therein "Seller" and 
"Dealer." This principle was applied in JlcXeill v. Electric Storage 
Bnffe7.y Co., 109 S .  C., 326, 96 S. E., 134. I t  was held in that  case that 
notwithstanding a provision in the contract to the contrary, the parties 
thereto were principal and agent. I t  is said in the opinion: "It  is t rue 
the contract provided that  the relation of principal and agent should 
not exist, but when the provisions of the contract make a contract of 
agency, then it is a contract of agency, a d  it makes no difference by 
what nanies the parties call themselves." I n  the instant case, however, 
there arc no provisions in the written agreement inconsistent with or 
contradictory of the express provision that the dealer is  not the agent 
of the seller. Nor  was there any evidence tending to show a course of 
dealing between the defendant and the Rockingham Sales Company, by 
which the latter was recognized or held out by the defendant as its 
agent in the sale of automobiles. 

I n  IIuselton v. Xofor Car Co., 81 Pa .  Super. Ct., 526, it was held 
that "where an authorized distributor of motor cars enters into a con- 
tract with a local dealer for a given territory, agreeing to furnish the 
dealer a certain quantity and variety of cars, the relationship thereby 
established is not one of agency." The contract between the parties in 
that case is substantially the same as the contract i n  the instant case. 

The  defendant as  seller of Whippet and Willys-Knight autonlobiles 
made no warranty to i ts  local dealer, the Rockingham Sales Company, 
or to purchasers of said automobiles from its said local dealer, with 
respect to  said automobiles. I t  is expressly provided in the agreement 
under which said automobiles were sold that  the only warranty with 
respect to Whippet and Willys-Knight automobiles is that  of the 
manufacturer, which is set out i n  said agreement. There was evidence 
tending to show that  under the terms of this warranty, the manufac- 
turer sent a mechanic to  Rockingham to remedy the defect in plaintiff's 
automobile. Plaintiff in her letter addressed to defendant, dated 14 
March, 1927, said that  i n  response to  her letter dated 8 March, 1927, 
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"your Mr. Nichols arrived and completely overhauled my car. H e  found 
and rectified the trouble, and no doubt his report to you completely 
covers all the details." I n  this letter plaintiff requested the defendant to 
pay her $30.00, "actual money which my husband and I have spent 
for work directly necessary by this fault in the assembling of my car." 
Under the terms of the warranty made by the manufacturer of plaintiff's 
automobile, neither said manufacturer nor the defendant were liable to 
plaintiff for said sum of $30.00, or any other sum. Ward v. Liddell CO., 
182 N. C., 223, 108 S. E., 634. 

I n  the absence of any evidence at the trial of thiil action in the 
Superior Court, tending to sustain an affirmative answer to the first 
issue submitted to the jury there was error in the refusal of the court 
to allow defendant's motion, at  the close of all the evidence, for judg- 
ment as of nonsuit. C. S., 567. The motion should have been allowed 
and the action dismissed. 

The Rockingham Sales Company did not make or purport to make 
any warranty of the automobile purchased by the plaintiff in behalf of 
defendant or upon which defendant should be liable. The warranty, if 
any, was made by the said company on its own behalf, and it alone is 
liable for any breach of said warranty. The judgment that plaintiff 
recover of defendant the damages assessed by the jury for breach of the 
warranty alleged in the complaint is 

Reversed. 

W. J. SHUFORD, RECEIVER OF THE "Y. & B. CORPORATION," v. J. A. 
YARBOROUGH AND EAGLE IKDEMNITY CO. 

(Filed 1 May, 1929.) 

1. Pleadings D H o i n d e r  of unnecessary parties not den~urrable. 
A demurrer for defect of parties and causes of action will not be sus- 

tained where the defect alleged relates to parties not necessary to the 
proper determination of the action. 

2. Same-Joinder of defaulting offlcer and surety on his bond is proper 
under' facta of this case. 

A suit by the receiver of a corporation against its defaulting ofRcer and 
the surety or guarantor for his honesty or fidelity is not. objectionable as 
a misjoinder of parties and causes of action, the alleged default of the 
principal having occurred that created the surety's liability within the 
terms and conditions of its bond. Clark v. Bonsal, 157 N. C., 270, in which 
the inaemnity was against "loss actually paid" cited and distinguished. 
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A l ~ ~ ~ . \ ~  by clef end ant^ from Stack, J., at March Term, 1 0 9 ,  of 
~ ~ E C K L E X B U R G .  

Civil action by plaintiff, receirer, to recover of J. ,4. Yarborougli 
$ 0 . 4 ,  moneys alleged to hare been unlawfully abstracted :nld 
misappropriated by him while acting as president and treasurer of the 
Y. E; B. Corporation, and to hold the Eagle Indemnity Company liablc 
for said defalcations to the extent of $10,000 on its written guaranty 
of tlle fidelity of said officer. 

,I demurrer was interposed chiefly upon the grounds (1) of an alleged 
defect of parties, and ( 2 )  of an alleged misjoinder, both of parties and 
of causes of action. 

From a judgment orerruling the demurrer, the defendants appeal, 
assigning errors. 

Preston CE ROSS and E. B .  Cline for plainti f .  
Wade H.  Williams and Fred B .  Helms for defendants. 

STACY, C. J. The demurrer was properly overruled on both grounds. 
C. S., 507 and annotations. 

X "defect of parties" applies to necessary parties, and not to un- 
necessary ones. Winders v. IIlrill, 141 N. C., 694, 54 S. E., 440. 

I t  is not a misjoinder of parties and causes for the receiver of a 
corporation to sue its president and treasurer for wrongfully abstracting 
and misappropriating funds of the corporation and at the same time 
join as party defendant his surety or the guarantor of his honesty and 
fidelity. Carswell v. Talley, 192 N .  C., 37, 133 S. E., 181; Robinson v. 
W i l l i a m ,  189 N. C., 256, 126 S. E., 621; Chemical Co. v. Floyd, 158 
N. C., 455, 74 S. E., 465; S. v. Bank, 193 N. C., 524, 137 S. E., 593. 

The case of Clark v. Bonsal, 157 N. C., 270, 72 S. E., 954, is not in 
point, for there the contract between the defendants was one of strict 
indemnity against "loss actually paid." The allegations of the present 
complaint are to the effect that the defendant, Eagle Indemnity Com- 
pany, ('guarantees the fidelity of the president and treasurer of the 
Y. & B. Corporation in the sum of $10,000, . . . and agrees to 
make good any loss sustained by reason of his dishonesty, theft or 
wrongful abstraction," etc., and that loss has already been sustained 
within the terms of the contract of guaranty. 

Affirmed. 
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AMERICAN BLOWER COMPANY, A CORPORATION, E:T AL., V. 

B. MAcKENZIE. 

(Filed 1 May, 1929.) 

I. Dower B acl)efinition of Inchoate Dower. 
Inchoate dower is not an estate in land but is a subsisting, substantial 

right of the wife in the lands of her husband during hi,s life, possessing 
some of the incidents of property, and which has a pwsent cash value 
capable of computation, and becomes a right of dower upon the husband's 
death if she survive him. 

a. Dower B L R i g h t  of wife t o  cash value of inchoate dower as against 
creditors. 

Where the husband's lands a re  sold by a receiver appointed by the 
court, and the husband and wife join in the receiver's deed to the pur- 
chaser, who assumes prior mortgage indebtedness thereon, and the parties 
agree that  the wife's inchoate dower shall attach to the proceeds of the 
sale, the sale is  not a foreclosure of the prior mortgages and the wife's 
right of inchoate dower attaches to the proceeds of the sale, and the 
cash value of the inchoate right is computable and the wife is entitled 
thereto a s  against other creditors of the husband. 

8. Dower B M o m p u t a t i o n  of present value of inchoate dower. 
The rule by which the present value of the wife's inchoate right of 

dower in her husband's lands is obtained is to ascertain the present value 
of an annuity for her life equal to the interest on one-third of the value 
of his lands to which her contingent right of dower attaches, and then 
deduct from the present value of the annuity for life the value of the 
annuity during the joint lives of herself and husband, the difference being 
the present value of her contingent right. 

4. Same--Mortgage encumbrances not  deductible from vr~ lue  of inchoate 
dower-Mortuary Tables. 

The value of the wife's inchoate dower in the proceeds of sale of her 
living husband's lands upon which there are unpaid mortgages is calcu- 
lated upon the value of the entire proceeds of sale of the lands without 
deduction of the mortgage indebtedness assumed by tht? purchaser, and 
as  the individual and joint life expectancies according to the mortuary 
tables are  dependent in part upon health and habits, the question of the 
present value of the inchoate right of dower must be suklmitted to a jury 
under proper instruction from the court unless otherw:se agreed to by 
the parties interested. 

5. Dower A b--Lands or interests to which dower attaches. 
Where a wife joins in the mortgage conveyance of her husband to es-  

dude  her claim for inchoate dower therein, her relation to the transaction 
is that  of surety, and should she survive him and the land is sold to 
satisfy the debt she becomes a creditor of the estate in the amount equal 
to her dower. 
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6. Mortgages H a-Sale of mortgaged property by receiver of mortgagor 
is not foreclosure. 

Where the receiver of the insolvent husband, under order of court, 
sells and conveys the husband's lands, and the husband and wife join in  
his deed under agreement that her right of inchoate dower should attach 
to the proceeds, and the land sold is subject to prior mortgage liens 
~ l i i c h  the purchaser at the sale assumes, the effect of the transaction is iiot 
a foreclosure of the mortgaged propertj either technically or substantially. 

APPEAL by Ethel  T. McKenzie, wife of defendant, from Stack, J., at  
May Term, 1928, of GUILFORD. Error.  

Sidney J .  Stern for appellant. 
King, Sapp & King, Shuping CG Hampton and J .  S. Duncan for 

creditors. 
Broadhurst CG Robimon for receiver. 

BDAM~, J. This action was instituted by the American Blower Com- 
pany to recover the sum of $5,422.10 with interest from 31 August, 
1926, alleged to  be due for appliances and equipment sold to the defend- 
ant. I t  was alleged in  the complaint that  the defendant was indebted 
in  large amounts to sundry other creditors; that he was insolvent, and 
that  the administration of his estate demanded the appointment of a 
receiver. Other creditors mere given leave to join in the suit. Upon 
admission of all the allegations in the complaint Judge Oglesby, finding 
as a fact that  the defendant was insolvent, appointed a receiver of his 
property. At  this time the defendant was the owner in fee of two lots 
in the city of Greensboro. On the first lot Tvas a deed of trust esecuted 
on 31 March, 1920, by the defendant and his wife to Julia11 Price, as 
trustee for the Jefferson Standard Life Insurance Company; 011 the 
second, a deed of trust executed by the defendant to the Atlantic Bank 
& Trust  Company, as trustee for G. S. Boren and C. H. h d r e w s ,  on 
18 March, 1925; and on both lots, a deed of trust dated 14  July,  1925, 
executed by the defendant and his wife to R. D. Douglas, as trustee for 
the Greensboro Bank & Trust  Company. The deed held by Price was 
executed to secure an  indebtedness of $20,000 evidenced by notes signed 
by the defendant and his xvife, to whom the surplus in case of sale was 
to be paid-the remainder clue on these notes and assumed by the 
purchaser being $17,451.61. The deed held by the Atlantic Bank & 
Trust  Company was made to secure a debt of $71,500 as the purchase 
price of land, evidenced by notes signed by the defendant, to 1~110111 
upon sale the surplus was to be paid-the remainder due and assumed 
hy the purchaser being $45,750. The deed held by R. D. Douglas was 
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intended to secure notes signed by the defendant, to whom any surplus 
was to be paid, the remainder due and assumed by the purchaser being 
$30,304.61. 

By an order of court the receiver was authorized to sell the defend- 
ant's assets by public auction or at private sale. H e  reported that he 
had received from C. C. Hudson an offer to pay $126,000 for the two 
lots on these terms: Hudson was to get a deed in fee with full covenants 
and was to assume payment of the deeds of trust;  and all taxes and 
assessments against the property were to be paid by the receiver or 
credited on the amount offered. The defendant and his wife consented 
to join the receiver in conveying the property to Hudson for the purpose 
of releasing such right of homestead or inchoate right of dower as they 
were entitled to, with the understanding that the funds derived frorn 
the sale of the property should be impressed with such right of home- 
stead or inchoate right of dower. The offer was accepled, and on 18 
June, 1927, they and the receiver executed and delivered to Hudson, 
Incorporated, a deed in fee, in which is recited the puichaser's agree- 
ment to pay the amounts secured by the respective deeds of trust. 

The receiver advertised for claims and among those presented was 
that of the defendant's wife, Ethel T. MacKenzie. She contended that 
as the funds were to be impressed with her inchoate I-ight of dower 
she was entitled to $25,568.18 on this theory: her expectancy was 
31.1 years and that of her husband 14.7 years; one-third of the income 
from the purchase price of the property was $2,530; the cash annuity 
of one dollar for 16.4 years (her expectancy beyond that of her 
husband) according to the annuity tables (C. S., 1791) IS $10.106, and 
the cash value of an annuity of $2,530 for the same period is $25,568.18. 

The receiver rejected this claim on the ground that during the life 
of the husband the wife had no vested interest or estate n his property 
which would entitle her to participate in the fund either as a preferred 
or as an unsecured creditor. Upon exceptions filed Jucge Stack gave 
judgment as follows: that two-thirds of the amount available to creditors 
($29,521.45) be paid ratably to the creditors whose claims had been 
allowed and that the remaining one-third be turned ov:r to the clerk 
to be loaned on good security; that the income therefrom during the 
joint lives of the defendant and his wife, after payment of all taxes, 
be distributed from time to time ratably on the allowed claims; that if 
the claimant die before her husband the principal anc undistributed 
interest be paid on such claim; that if she survive her husband the 
income be paid to her during her natural life or at her election the 
present cash value; and that after her death the fund be distributed 
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estate in lands, nor, indeed, a vested interest therein, and, notwith- 
standing the difficulty of defining with accuracy the prezise legalvpual- 
ities of the interest, it may, nevertheless, be fairly deduced from the 
authorities that it is a substantial right, possessing in contemplation of 
law, the attributes of property, and to be estimated and valued as such.' 
I t  has many of the incidents of property. I t  has a preaent value that 
can be computed." 

The inchoate right of dower is not an  estate in land; it confers no 
control of the land or right of possession; but it is a ciubsisting, sub- 
stantial right, possessing some of the incidents of propeirty and having 
a present cash value which, as said by Scribner, is capable of computa- 
tion. Gore v. Townsend ,  supra;  19 C. J., 493. 

The last statement is at  variance with the position that there is no 
scale or standard for ascertaining the worth of the widow's 
inchoate right (Reiff v. Hors t ,  55 Md., 42), but it is in accord with 
the reasoning and conclusion of several courts which d.eclare the law 
to be that such a standard does exist. These courts say that the present 
value of the wife's contingent right of dower during the life of the 
husband can be computed and that the correct rule of computation is to 
ascertain the value of an annuity for her life,-equal to the 
interest in the third of the proceeds of the estate to which h e r  contingent 
right of dower attaches, and then to deduct from the present value of 
the annuity for her life, the value of a similar annuity c.epending upon 
the joint lives of herself and her husband. The difference between these 
two sums will be the present value of her contingent right of dower. 
Jackson v. Edwards ,  7  Paige 386, 408; B r o w n  v. Brown,  94 S .  C., 492 ; 
Strayer  v. Long,  86 Va., 557 ,  563; Gordon v. T w e e d y ,  74 Ala., 232, 
49 A. R.. 813. I t  is obvious that there is a difference between this rule 
and that for ascertaining the present worth of dower to which the wife 
is entitled after the death of her husband. One of its commendable 
features is the means by which the rights of the parties are presently 
determinable and by which the title to property is released from 
encumbrance or doubt. 

This is.the most feasible rule; but what is the basis upon which the 
computation shall be made? I s  it the full value of the real estate 
($126,000), or the full value less the amount due on the purchase price, 
or the full value less the amount remaining due on the two deeds of 
trust signed by the wife, or the surplus or net amount remaining after 
payment of the encumbrance? The receiver and the creditors say the 
basis last named is the correct one for the reason that the receiver's sale, 
in which the defendant and his wife took part, was in legal effect a 
foreclosure of the deeds of trust and that the claimant, if her husband 
were dead, would be dowable only in the surplus remaining after paying 
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the debts secured by the deeds of trust. Jones on Mortgages ( 6  ed.), see. 
6665, Pingrey on Mortgages, sec. 2013; 2 Scribner on Dover, 607; 
Annotation to Cowzmercinl B. & ir. CO. v. Dudley, 12 A. L. R., 1 3 5 8 ;  
Bailey c. Bailey, 172 N. C., 671. The  position implies that  the deeds of 
trust have been foreclosed; but this implication the clainlant protests 
and asserts that  no foreclosure has taken place. 

Foreclosure of a mortgage or deed of trust may be effected by a decree 
in equity by which the mortgagor's right to  redeem the estate is de- 
feated or by the execution of a power of sale contained in  the mortgage 
or deed of trust without recourse to the  courts. Whether in the case 
before us there was a foreclosure depends upon the legal effect of the 
transaction between the purchaser and the grantors i n  tho receiver's 
deed. The purchaser's offer was to "assume" payment of the secured 
indebtedness; Judge Oglesby's order authorized conveyance of the mort- 
gaged property to the purchaser, subject to the encumbrancrs; both 
the receiver's report and the receiver's deed refer to the deeds of trust 
as having been "assumed" by the purchaser. The  record does not show 
whether these assumed debts have been paid ;  they may be yet out- 
standing. Xor  does it appear that  the trustees or the beneficiaries of 
the trusts were parties to the agreement between the grantors and the 
purchaser. Fo r  aught that  appears in the record neither the trustees 
nor the beneficiaries have released the defendant and his  u i fe  from 
liability on their notes. T h e  receiver conveyed subject to the encum- 
brances; the defendant and his wife by signing the receiver's deed con- 
veyed their equity of redemption. C. s., 4100. W e  do not perceive how 
in these circumstances the conveyance to the purchaser constitutes a 
foreclosure of the trusts either technically or substantially. By con- 
senting to join in  the conveyance on condition that  the funds derived 
from the sale should be impressed with such right of homestead or in- 
choate right of dower as they might be entitled to, the defendant and 
his wife intended merely to substitute their interest in the funds for 
their interest in the conveyed property. I f  the conveyance to Hudsoil 
had not been made what would h a r e  been the wife's interest in her 
husband's estate? Of course, an  inchoate right of do~ver. To determine 
the present value of this right under the rule given above it is esse11ti:d 
to ascertain the property of which she would hare  been dowahle if at 
the date of the conveyance she had been the survivor of her husband. 
She  would then have been entitled to an  estate for her life in oue-third 
in value of all lands and of all legal rights of redemption and equities 
of redemption whereof her husband seized a t  any time during the 
coverture, subject to a11 vaIid ericumbranees made during c o ~ e r t u r e  with 
her free consent. C. S., 4100. She would have lost her right to dower 
as against the trustees in the deeds of trust or those claiming under then1 
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to  the extent necessary to  protect the security and no fur ther ;  but as 
against other persons her dower rights would have be~m paramount. 
19 C. J., 485, sec. 85(2).  This is  so for two reasons: (1) the do~ver 
or right of dower may not be subjected during the widow's life to 
the payment of debts due from the estate of her husband (C. S., 4098) ; 
(2)  if a wife joins her husbard in  the conveyance of her separate real 
estate t o  secure his debt or  in the conveyance of his lanc, in which she 
has a right of dower, to secu're his debt, the relation whioh she sustains 
to the transaction is that  of surety; and if she survives him and the 
land is sold to satisfy the debt she becomes a creditor cf his estate in 
an  amount equal to the value of her dower. Pzirt*is 1-. ('nrstaphan, 73 
N. C., 575; Gwaihmey v. Peawe, supm; Gore v.  l'orrnsentl, s u p a .  
I n  such case upon what basis should the value of her dower be 
computed ? 

I n  Cke~nical  Co. v. Wals ton ,  187 N .  C., 817, 824, i t  is said:  ( 'Prior 
to the execution of any mortgage the wife's inchoate right of dower was 
in the whole land. The  fact that  she executes the mortgage does not 
reduce her dower right to the excess over and above the mortgage 
encumbrance, but her dower in  the whole tract is  conve,yed as security 
for the payment of the debt. T h e  husband's 'legal rights of redemption 
and equities of redemption' (C. S., 4100) were in  the whole tract, and 
hence the widow's claim for d o ~ i ~ e r  extends to  the  v-hole tract." As was 
observed in that  case, in determining the widow's dower, the value of 
the land, without deducting the mortgage debt, should form the basis of 
computation. This  is t rue not only as to thfl land described in the tvio 
deeds of trust which the claimant signed, but as to  the land described in  
the deed to the Atlantic Bank S: Trust  Company as wcurity for the 
purchase price. I n  Overton v.  f l inton,  123 N. C., 1, i t  n a s  held tha t  
a ~ d o w  n-as entitled to dower in  land purchased by hela deceased hus- 
band who had executed notes for the purchase and had st?curerl them by 
a deed of trust on the land. I f  the  claimant were entitle11 to dower, the 
value of the land, without deducting the swurecl debts, would be the 
basis of computation; and this must be considered in  computing the 
present valuc of her inchoate riglit of dower in the property of which 
she would be d o ~ a b l e  as the survivor of her husband. The claimant is 
therefore entitled to the present cash valutl of her inchoate right of 
dower in the ~ a l u e  of the land ($126,000) without deduction of the 
secured debts, to be determined according to the rule heretofore stated; - 
and as  the individual and joint life expectancies are dependent in part 
upon age, health, and habits (Gore v. l ' o u m m d ,  supra),  the question of 
the present 1-alue of the inchoate right of do~i-er must be submitted to 
a jury upon correct instructions, unless an  agreement as to the amount 
can be reached by the interested parties. 

Error .  
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A. E. T A T E ,  IT. C. I D O L ,  IT. F. CLAYTON, J. L.  S P R U I L L ,  J. W. S L A T E ,  
G E O R G E  F. \TIT,SON, C.  C'. C R I D D L E B A U G H ,  &\D A. T. M O F F I T T ,  
T X C ~ ~ E E S  OF F11iST B A P T I S T  C I I U l t C H  OF H I G H  P O I K T ,  v I< T 
ABIOS A \ D  J I: AXOS.  

1. Wills E itcGenrrn1 rules for construction of wills. 
A will and codicils thereto n-ill be considered together as  one instru- 

ment aud coustrued in their entirety to eftcctuate the intellt of the tcsta- 
tor as gathered from the language used. 

2. Same-Presumption against intestacy. 
A will nill be construed so as  to avoid intestacy wlien this (:an be 

rt.asmably clone, and the x~ord  "or" will not be construed as  ":md" \!-hen 
the latter ~vord would defeat the testator's intent under a llrolrer il~tc'r- 
1)retation of the iustrumeut. 

3. Wills E b-Estates created by will. 
111 a tleviso of a certain city lot to a designated lleueticitlry "or to lier 

children," the devisee having a child, to \vl~oiu :I tlcvisc i s  m:~de nullt~r 
a .diSSt.wut i t cu~  of the will, the ~ o r d  "or" will not be mnstrnetl to 1ue:111 
"and" 1vl1eu the latter iutergretation \~,ould defeat the intent of the 
testator or bar-e the legal effect of rentlering tllc devise void, b u t  \\ill be 
c~oustruetl to vest the fee-simple title ill the ruotlier sl~ould shc sur\-i\-e 
the tcstator, otherwise to her child or childrcw. 

T h e  agreed statement of facts  is  a s  follows: 
"I. T h a t  f o r  sonletinie p r io r  t o  lier death, S. hl. F:rr:rbee nns  the 

o n n e r  i n  fee simple of a t rac t  or parcel of land, i n  I I i g h  Point ,  Sort11 
Caroliua, more p:irticularlg described as  follows : 

" Troll t i r ig  100 feet on west side of I\-orth M a i n  Strect  ill tlw ci ty  
of iIig11 I'omt, l j i n g  h e t n t e n  t h e  lines of X. TV. Beeson and TI-. 1'. 
P ~ c l ~ e t t ;  thence wcstwardly 200 feet deep and 100  feet i n  the  rear,  bciug 
100  fcet by 200 fcct aud containiug 20,000 square fect, niorc or lcss.' 

"2 .  T h a t  said S. 11. Fxrabee  died on or about 20 N a y ,  1909, l c a \ i ~ ~ g  
n last n-ill and  t ~ s t a m c ~ l t .  n h i c h  is  set out i n  Exhib i t  ',I' ant1 made 
a p a r t  of t l h  paragraph .  

"3. T h e  said will was duly witnessed and  properly executed to t l e ~ i i e  
land, a r d  i s  recorded ill W i l l  Book 11, page  316, office of the  clcrk 
of the  Superior  Cour t  of Guilford County. 

''4. T h a t  a t  the  t ime of t h e  execution arid probate  of the  ni l l ,  t h e  said 
Grace D a r l i n g  Winend  Hendr ick  had  one living child and  lie is  still 
l i t  ing  and  has  obtained his  major i ty  rritliin t h e  last th ree  years ;  t l ~ a t  
the  said child is  Charley Thomas  IIendrick, J r . ,  to whom the  brick 
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storehouse and lot on North Main Street, No. 301% known as the China 
Laundry, was derised; that  the said Charley Thomas Hendrick, J r . ,  
has not joined in any conveyance of the land describlld in fact 1 of 
this agreement. 

"5. Tha t  the lot on North Main Street, lrnown as No. 527, occupied 
by said Grace Darling Winend Hendrick at the time the will aforesaid 
was executed and devised to said Grace Darling Winend Hendrick by 
last will and testament of the said S. M. Farabee aforesaid, is the same 
land described in  fact 1 of this agreement. 

"6. Tha t  on 1 4  May, 1912, said Grace Darling Wiriend Hendrick, 
unmarried, conveyed by deed, fee simple in  form, the property described 
in  fact 1, to Roy Skiff by deed recorded in  Book 238, page 590, in  the 
office of the register of deeds of Guilford County, Nor t3  Carolina, and 
that the aforesaid land, by various rnesne conveyances, fee simple in 
form, thereafter has come into the possession of plaintiffs in this action 
and is  now held by them. 

"7. Tha t  A. E. Tate, and others, trustees of the First  Baptist Church 
of High Point, North Carolina, contracted to sell said lands and other 
property to the defendants a t  and for the sum of $50,025.00, and de- 
fendants agreed to purchase said land a t  said sum. 
"8. That  defendants, after making aforesaid agreements, declined to 

accept deed to said land and pay the purchase price thereof because, as 
they alleged, the title to the tract of land hereinbefore described is 
defective, for that  said Grace Darling Winend Hendrjck was not the 
owner in fee simple of the said property. 

"9. Tha t  Grace Darling Winend Hendrick had been reared by the 
testator, S. M. Farabee, and a t  the time of said Farabee's death, was 
living at  her home and while not an  adopted chilc, the relations 
between said Farabee and said Hendrick were very close and intimate." 

Mrs. S. 31. Farabee, after providing for the paymeni of her funeral 
expenses and debts, the mill reads in  part as follows: "Then I give to 
my beloved sister, Martha Ann English, or to her h e m ,  the lot and 
house on Korth E l m  Street, No. 16, that  was my mother's property. 
To my two nephews, A h a  C. and Carson K. English, I give this 
lot and house KO. 301 North 14.  St., and the storehouse No. 302, to 
be equally divided between them, two brothers, or their heirs. And 
to Charley Thomas Hendrick, J r . ,  I give the brick storehouse and 
lot on North Main Street, No. 300$4, known as the China Laundry, 
for his mother to keep for him. To Grace Llarling Winmd Hendrick, I 
giue the lo t  and house on Sorth Xain Street, Xo. 527, that s h ~  now 
occupies, or to her children, and all my wearing clothes and bed clothes 
if she wishes them. To Daisy L. Hia t t  Wall I leave one single feather 
bed, two pillows, two quilts, and one blanket, and two sheets." 
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The judgment of the court below, was as follows: "This cause coming 
on to be heard before his  Honor, Walter E. Moore, upon facts agreed; 
and the court being of opinion that  the plaintiffs a re  seized in fee of the 
lands described in  paragraph 2 of the complaint arid can convey a 
fee-simple title thereto to the defendants: Now, therefore, i t  is ordered 
and adjudged that  the plaintiffs recover of the defendants the sum of 
$50,025.00 upon their delirery to the defendants of a deed for said land, 
fee simple in form." 

G. H .  Jones ,  H o l y e  & I l a r r i s o n  for plaintif fs.  
Roberson,  H a w o r t h  & Reese for defendants .  

CLARKSON, J. The question of law involved in this case is whether or 
not Grace Darling Winend Herldrick acquired a fee-simple title to the 
'lot i n  controvers~,  under the will of S. 31. Farabee, i n  words as follows: 
"2'0 Grace Dar l ing  W i n c n d  I I e n d ~ i c l ;  I give t h e  lot and  house o n  N o r t h  
,Vain i)"frcet, S o .  527, t h a t  she n o w  occupies, o r  t o  h e r  chi ldren,  and  a71 
7ny wearing clothes and  bed clothes if she wishes  them." R e  think so. 

I n  E l l i n g t o n  v.  T r u s t  C'o., 196 N.  C., p. 755, the law is  thus stated: 
"The guiding star in the interpretation of wills, to which all rules must 
bend, unless contrary to some rule of law or public policy, is  the intent 
of the testator, and this is to be ascertained from the four corners of the 
will, considering for the purpose the will and any codicil or codicils as 
constituting hut one instrument. 28 R. C. L., 211, et sell." This principle 
is well settled in  this jurisdiction. 

Appellants, defendants, contend (first) that  i n  the construction of 
rhe will "or" means "and" and the lot i n  controversy would vest i n  Grace 
Darling T i n e n d  Hcndrick and Charley Thomas Hendrick, Jr . ,  as 
tenants in common. 

This Court has uniformly hcld that a devise to "A" and her children, 
",I." having children, vests the estate to them as tenants in common. 
I l u n f  c. Su t t e r zch i f e ,  8 5  N .  C., 73; S i l l i n ~ a n  v. IT7hifakcr, 119 S. C., 89;  
Lewis C. S t a n d ,  154 N. C., 326; Cullens  I.. C'ulleizs, 161 S. C., 344; 
b ' n o ~ ~ d e n  v. Snozcden, 187 N .  C., 539; Cuni l ingham I.. 1T70rthington, 196 
S. C., 778. 

The substitution of word "or" used as "and" is  fully discussed in  
Sl'ood v. IT700d, 132 S. C., 120, 128 S. E., 837. See T e a l  v. ATelson, 
117 N. C., 303;  S i l l i m a n  v. 117Aitaker, supra;  Chris topher  v. W i l s o n ,  
IS8 K. C., 757; l 2 o b e ~ t s o n  c. Robertson,  190 N. C., 5 5 8 ,  I n  I$arrison v. 
B o w e ,  56 S. C., at p. 481, this observation is made: "But, say tho 
counsel, the word 'or' must be collstrued 'and.' Such a change of words 
is admissible, certainly, when the intent of the testator d l  be defeated 
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without i t ;  but i t  is never admissible unless it is necessary to carry out 
the manifest design of the will." 

Appellants contend (second) that  Grace Darling Winend Hendrick 
and Charley Thomas Hendrick, J r . ,  are both living an13 the devise is 
void for uncertainty. I n  Gordon v. Ehringhaus, 190 N. C., a t  p. 150, 
it is  said: "When a person, who is capable of doing so: undertakes to 
make a will, the law presumes that  he did not intend to die intestate 
as to any part  of his property." Faison v. Xiddleton, 171 N .  C., 
170; XcCullen v. Daughtry, 190 h'. C., 213. 

We do not think that  either of the contentions of app14lants, dcfend- 
ants, can be sustained. 

The testatrix gave Charley Thomas Hendrick, Jr . ,  a brick storehouse. 
H e  was the son of Grace Darling Winend Hendrick. After providing 
for the son, she devises the lot in controversy to Nrs .  Hendrick or lo her 
children. W e  think the principle applicable here is well stated in 
1 Jarinan on Wills, p. 612, as follows: "The strong tclndency of the 
modern cases certainly is to consider the word 'or' as introducing a 
substituted gift in the event of the first legatee dying in the testator's 
lifetime; i n  other words, as ii~serted, in prospect of, and with a view 
to guard against, the failure of the gift by lapse." 

A similar case to the present ~ h i c h  sustains plaintiff:,' contention is  
Bender *. Bender, 226 Pa .  S t .  607, 75 Atl., 859, 134 ,I. F.  R.. 10SS. 

We think the intention of Mrs. S .  11. Farabee, the testatrix, gathered 
from the entire will, mas to devise to Grace Darling Winend Hendrick 
a fee-simple title to the lot i n  controversy if she survivell the testatrix. 
I f  Grace Darling Winend Hendrick died before the testatrix, then the 
lot in cont ro~ersy  would rest i n  her child or children in fee simple. 
She survived thc testatrix. This  being our interpretatLon; plaintiffs, 
n-ho claim under Mrs. Hendrick, acquired a fee-simple title to the lot in 
controversy. T h e  judgment of the court below is 

Affirmed. 

C. I .  T. CORPORATION r. T. B. DRAKE ASD C. A. BURGESS. 

(Filed 1 May, 1929.) 

Pleadings D +Where only one defendant is served with summons and the 
action is against him solely, demurrer for misjoinder properly orer- 
ruled. 

Where an action is instituted against two defendants and only one of 
them is served with summons and the action is solely against the one 
served and this appears from the face of the complaint, a demurrer for 
misjoinder of parties and causes of action is properly o7:erruled. 
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APPEAL by C. A. Burgess from a judgment of Harding, J., over- 
ruling a demurrer to the complaint. From MECKLENBURG. Affirmed. 

L e w i s  & L e w i s  for a p p e l l a n t .  
Pharr & Curris for a p p e l l e e .  

PER C~RIAAI .  This is an  action to recover possession of a motor car. 
The  plaintiff alleges that  on 9 June,  1928, the dsheville Overland- 
Knight, Incorporated, sold and delivered a Whippet coupe to  T. B. 
Drake upon a conditional sales contract which was duly recorded in 
Buncombe County; that  on 29 June,  1928, the plaintiff for value bought 
the note which Drake had executed to secure a part  of the purchase 
price, before i ts  maturi ty and without notice of any equities against 
the collection of the note; that  after Drake's conviction for a breach 
of the prohibition laws the car was sold by the sheriff of Iredell County 
to the defcndant Burgess. I t  is alIeged further that the sale mas illegal 
and that  the only interest Burgess acquired, if any, was the interest 
of Drake. Drake has never been served with summons and is  not a 
party to the action. The  defcndant demurred to the complaint on the 
ground of an  improper joinder of parties and causes of action. The 
demurrer mas overruled and Burgess excepted and appealed. 

There is really only one defendant; and since the demurrer admits the 
allegations in the complaint it is obvious that  there is  no error in the 
judgment. 

Affirmed. 

J. G. RUTLEDGE, JR. V. J O H N  W. FITZGERALD. 

(Filed 1 May, 1929.) 

Appeal and Error J *Findings of fact presumed correct on appeal. 
Wheie a judgment of nonsuit has been granted, and thereafter the 

trial judge has restored the cause to the docket upon the ground of 
excusable neglect and a meritorious defense, the appellant must aptly re- 
quest the trial court to find the facts upon which the judgment is based, 
and nhen this has not been done, and they do not appear of record, it 
will be preiuuled that they sul~port the judgment rendered and it nil1 be 
affirmed on appeal. 

APPEAL by defendant from O g l e s b y ,  J., at  September Term, 1928, of 
~IECI~LEKBLTRG. Affirmed. 

The following judgment was rendered in the court below: "This 
cause corning on before his Honor, John  M. Oglesby, presiding a t  the 
September Term, 1928, Superior Court of Mecklenburg County, on a 
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motion to set aside the judgment obtained on 19  June,  1928, by J o h n  W. 
Fitzgerald, against J. G. Rutledge, Jr . ,  and W. R. Rutledge, and the 
same being heard:  I t  is hereby ordered, decreed and adjudged, that  the 
said judgment be, and the same is hereby set aside in the discretion of 
the court on the ground of excusable neglect and surprisN3, and also for 
meritorious cause shown to the court, and that  the judgment of nonsuit 
rendered therein also be set aside on account of excusable neglect and " 
surprise, and that  the said judgment herein is  ordered to be canceled 
and stricken from the docket, that  the said original cause be restored 
to  the t r ia l  docket for  trial." 

The defendant excepted and assigned error to the judgment rendered 
and appealed to the Supreme Court. 

J o h n  G. Carpenter  for plaintiff .  
Jinzison & Abernathy  for defendant .  

PER CURIAM. The  defendant did not request the court below to find 
the facts upon which the rulings of the court below were based. I n  the 
absence of such finding, i t  is presumed that the court below, up011 
proper e~idence ,  found facts sufficient to support the j .~dgment.  The  
whole matter is  fully discussed and decisions cited in  Holconzb v.  
Holcomb,  192 N.  C., 504; Helderman v. lllills Co., 192 X. C., 626. 
See L u m b e r  Co. v. Anderson,  196 N .  C., 4i4; Real ty  C ~ w p .  v. Fisher,  
196 N.  C., 503; Coach Co. v. Grifin, 196 N. C., 559. The judgment 
of the court below is 

Affirmed. 

MINNIE  D. GANT v. MASON W. GAR'T. 

(Filed 8 May, 1939.) 

Negligence A d-In this case held: injury from act could not be foreseen 
and nonsuit mas proper. 

Evidence tending to show that the defendant while endeavoring to get 
his family automobile from the garage on ground covered with ice and 
snow, had planks placed under the wheels of the machine which were 
thrown, by the spinning of the wheels, against the plaintiff, his wife, as 
she stood watching him about fifteen feet from the rear of the car, caus- 
ing her serious injury: Held, injury from the act could not have been 
foreseen by the defendant as an ordinarily prudent man, but would have 
required omniscience, and the defendant is not liable in damages, and a 
judgment a s  of nonsuit should have been granted on his motion. 

CLARKSON, J., dissenting. 
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GAST 2). GANT. 

C'rvrr, A G T I ~ N ,  before Clement, J., a t  February Term, 1929, of 
GI-ILFORD. 

Plaintiff and defendant are husband and wife, and were at the time 
of the injury complained of and are now living together in the city of 
Greensboro. 

The evidence tended to show that  the defendant owned a Chrysler 
automobile for the use of himself and family, and that  said automobile 
was placed in a garage a t  night a t  the home of plaintiff and defendant. 
0 1 1  the inorning of 10 January,  1927, a heavy snow was upon the 
ground. Plaintiff went to the garage and attempted to get the auto- 
mobile out to the street in order to take the children to school. She 
\ \as  unablc to do so, and thereupon the defendant got into the car 
nut1 attempted to grt  i t  out to the street. 

Plaintiff's narrative of the occurrence is  as  follows: "The snow was 
deep. He tried to back it out and couldn't back it, and he  kept runni r~g 
the motor untll the car just kept starting and slipping until it turned 
around, and then he tried to pull i t  out and the wheels kept sliding. 
I was out in the yard seeing how i t  was going to be done. Our cook was 
out there and she placed a little plank under one wheel. That  seemed 
to liclp some. Then he told her to get some long planks and put undcr 
the ~rheels,  and xhen  she did the car ran  over those two long pieces. 
. . . And when the wheels ran  over those planks, instead of going 
riglit on off, t h y  spun to the left and the left rear wheel threw the 
plank back and struck me on the right leg. . . . The plank that 
struck my  right leg mas a t  least four feet long and about seven or eight 
inches in width and possibly an inch or three-quarters of an  inch thick. 
. . . The  car was on the driveway a t  the time the boards were 
placed under it. I was standing, I suppose, from the car, tcri or fifteen 
feet. . . . The motor of the automobile was running, and when it 
ran  off the plank i t  bcgan spinning, and nhen  it struck the snow i t  con- 
sequently threw the plank. The motor of the car was r u n ~ i n g ,  i t  
seemed, with all force from the sound of it. I was standing to the left 
rear of the car." 

The plaintiff sustained painful and permanent injury. 
The defendant offered no evidence, and the foregoing euidence of 

the plaintiff is substantially all of the elidence in  the case except the 
testimony of physicians as to the extent of the injury sustained. 

Issucs of negligcncc, contributory negligence, and damages were sub- 
niitted to the jury and answered in  favor of plaintiff. The  verdict 
awarded damages in the sum of $2,030.00 The defendant duly lodged 
motions of nonsuit, and also requested the court to give certain in- 
structions to the jury. 

From judgment upon the verdict the defendant appealed. 
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Shuping & Hampton for plaintiff. 
B T O O ~ S ,  Parker, Smith & Wharton for defendant. 

BROGDEK, J. The  facts a re  brief and simple. The  ground was covered 
with a heavy snow, and therefore soft and slick. T h e  defendant was 
not endeavoring to operate the  automobile under dangerous conditions, 
but merely to get his own automobile out of a garage on his own 
premises. I t  was suggested upon the oral argument that  the defenda~it 
should have placed chains upon the automobile before attempting to 
get it out of the garage, or to have given notire to his  wife>, the plaintiff, 
that  the wheels were likely to spin. I t  was also suggested that  the de- 
fendant was racing the motor. I t  does not appear that  razing the motor 
caused the wheels to spin. Ostensibly the spinning resultel from contact 
~ 4 t h  a soft, slick surface. These suggestions a11 lie i n  the field of specu- 
lation. Under the circumstances disclosed bv the record ihe liabilitv of 
defendant depended upon whether, by the exercise of ord nary  care and 
prudence, he could have reasonably foreseen that  some injury would 
result from attempting to get the automobile out of thr> garage. The 
principle of law is  thus expressed in  F o r e  v. Geary, 191  S. C., 90, 
131 S. E., 387: "No man, by the exercise of reasonable care, however 
high and rigid the standard of such care, upon the f~lc ts  ill any particu- 
lar  case, can foresee or forestall the inevitable accidents, and con- 
tingencies which happen and occur daily, some bringing sorrow ant1 loss, 
and some bringing joy and profit, all howerrr contributing, ill part, to 
make up the sum total of human life. The  law holds men liable only for 
the consequences of their acts, which they can and should foresee ant1 
by reasonable care and prudence, provide for." 

The plaintiff testified that  the first plank used by the defendant 
i'seenled to help some." T h e r e u ~ o n  the defendant direrted a servant 
to place two longer planks betwem the front a i d  rear vlieels. The 
automobile iiioved over these plaliks and as it rolled off upon the slick 
surface the wheel suddenly began to spin, thus kicking one of the planks 
backward and inflicting the unfortunate illjury upon thc plaintiff. 

hi our o p i ~ ~ i o n  the evidencc does not disclose any negligence upon tlie 
part of tlie defendant. Under the circumstances of the case to requirt 
tlie clefenclant to foresee that  the plank would be kicked backvwcl and 
i ~ i j u r c  his wife would practically stretch foresight into omniscie~~ce. 
The lam does not require omniscience. The  motion for nollsuit slioultl 
have been allowed. 

Error.  

CI.ARI<SOX, J., dissentiiig.: The  following rule in Elatl  r .  R i ~ r l i a r f .  
192 S. C., a t  p. 708, has of tc~i  hrcn approwd by this Court : "In I l l i d -  
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n o n  e. I?. R ,  176 S. C., 492, Allen, J. ,  says: ' In  support of the first 
t uo  prq~osit ioi ls  the defendant relies on the definition of prosinlate 
cauw, in Xamsboftona .c. R. R., 138 N. C., 41, approved in U o ~ ~ e r s  I,. 

I:. I ? . ,  144 S. C'., 686, and in C'hancey r .  R. It., 174 K. C., 351, as "_I 
( : l n v  that  produces the result in coritinuous sequence, and without 
u l i ic l~  it uoultl not ha re  occurred, and one from which any nlan of 
oldlnary l)rutIerice could have foreseen that such a result x a s  probable 
111i<ler all thc facats as they existed," to which n e  adhere, x ~ i t h  the nlodi- 
f i t  ation co~ltainetl in Drum v. Xrller, 133 N .  C'., 10-1, and inany other 
c2a+ci,  tlint it is 11ot required that  the particular in jury  should be fore- 
-(on, and is iuficient if it  could be reasonably anticipated that injury 
0:. liarin niiglit follo~v tlie wrongful act.' " 

Defendant undertook to gct his autorilobile out of the garage. H e  got 
it out ill the mom. Plaintiff v a s  in the yard, seeing how i t  ~ v a s  going to 
i ~ e  done. Snon n as  on the ground 10 or 12 i~ichcs deep and the heels 
uould nut catch, but kept spinning. I t  is  a matter of common knonl- 
cdge that  frequently in snow or soft dirt the wheels of a n  automobile 
\\ltliout chairis do riot move forward but spin, and when the poner is 
put on t l ~ e  nlleeli nlien sp iming  throw dirt and debris in the air  arid in 
the rear of the car. This was knonil to deferdant, or in the use of due 
or ordinarr  care ought to have been known. l>efendant, to try to get 
the rear nlleels to catch on something and stop the spinning, put t ~ v o  
hoards ill front of the t v o  rear wlierls. Frequently chains and brush 
are used. After putting thc  boards or plank on the slick grou~itl for 
the wheels to catch on, defendant put on "all po~Ger," the rear nheels 
caught on the planks, one about 4 feet long, 8 inclles v ide  and ?&-inch 
tliick, was thrown backvnrd on plaintiff. When the rear \\heel ran orer 
tlie plank, the plaintiff Tvas some 10 or 15  feet distant, standing to the left 
side of the car, the plank struck l ~ e r  on the right leg and breaking i t  
about 8 or 0 inches up. Anybody who has been in  such a plight and had 
experience in running an  autoniobile could reasonably anticipate tliut 
Tvrollg and harm might follow if any oilc was in  the rear or uear the 
rear from such a situation and xvhen the driver of the automobile put 
on ('all pouer," as the e\idence disclosed in the present case. VT'iien 
the "all poner" was put on by the d r i ~  er of the car he gave 110 IT a r~ i ing  
to the plaintiff standing a t  t11c left side of tlie car in the rear. 

Tlie questions of negligence and contributory negligence nere  questioiis 
of (ILW care or the care that  a prutlent man would exercise under all 
thc circumstances, ant1 this is for the jury to determine. Tlie judge 
helox- left it to the jury, they decided that the defendant was negligent 
and the plaintiff was not guilty of contributory negligence. No doubt 
thc jury had experience in such matters and I think it n a s  for them 
to drcidc and not the court. 
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Negligence has been defined in numerous ways: The  omission to do 
something which a reasonable man, guided by those considl:rations which 
ordinarily regulate the conduct of human affairs, would do, or doing 
something which a prudent and reasonable man would not do. I t  must 
be determined in all cases by reference to the situation and knowledge 
of the parties and all the attendant circumstances. I t  is conceded by 
all the authorities that  the standard by which to determine whether a 
person has been guilty of negligence is  the caonduct of the prudent or 
careful or diligent man. 

J. D. CORNELL MILLINERY CO. V. LITTLE-LOSG CO., ET -4L. 

(Filed 8 May, 1929.) 

Landlord and Tenant D +Subleasing for shorter term than original 
lease does not breach condition not to sell or assign. 

A condition in the lease of a store that the lessee shclnld not sell or 
assign the lease without the consent of the lessor is not violated by the 
lessce's subletting for a shorter period than the unespiretl term specified 
in the original lease without the lessor's consent, the words "sell or 
:~ssign" not escluding a sublease, the status l ie t~~een the lessor and the 
original lessee remaining unchanged by the sublease made by the latter. 

r h ' E . 1 ~  by plaintiff from Tozumend,  Spccial Judge, at Sorernber 
Special Term, 1928, of MECI~LENBURQ. 

Civil action to recover damages (1) for an alleged unlax-ful con- 
spiracy among the defendants to destroy plaintiff's business; and (2 ) 
for an alleged wrongful eviction from premisw leased by he plaintif?'. 

The evidence tends to show that  i n  April, 192-1, the Little-Long 
Company leased to Cornell Millinery Company (Ohio corporation) n 
space 50 by 25 feet across the rear of the second story of its btore 
building, located in  the city of Charlotte, for a period of five years, 
beginning 1 August, 1024, and ending 31 July,  1929. Th .  lease, anlong 
othcr things, contained the following covenant: '(Allso ltssee is  not to  
sell or assign this leaso or any par t  thereof without the consent of the 
Iessor." 

On 7 Ilpril,  1926, Cornell Millinery Company sublet the premises 
to  the plaintiff, J. D. Cornell Millinery Company (New York corpora- 
tion), for a term ending 30 June,  1029, that  is to sa-g, for a term 
shorter by one month than tlie original lease. S. Lipinsky Sons & C'om- 
pany succeeded to the rights of the Little-Long Company, and it is 
contrnded that  neither tlie Little-Long Company nor S. Lipinsky Sons 
6: Company ever assented to the subleasing or assignment of the 
premises. 
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011 this phase of the case, the court instructed the jury as follows: 
"Thc i~lstrunient, gentlemen, offered in evidence as the sublease be- 

; ~ w c i l  the Cornell Millinery Company arid the J. D. Corncll Millinery 
Company would constitute an  assignment of a part  of the lease or 
would come within the meaning of the provisions which I have read to 
\ o u  and unless i t  n a s  either expressly or i~ripliedly assented to and 
,~cquiesced in by tlie Little-Long Company and S.  Lipinsky Sons Com- 
p i l y  or some one authorized to act in their behalf, such a sublease 
vould not he effective to transfer the premises or any interest therein; 
ant1 the burden is on the plaintiff to satisfy you by the greater weight 
of the evidence, first, as to the fact of tlie assignment, and second, as 
to the fact of thr. asycnt of the Little-Long Company, either expressed 
o r  implied. I f  thc plaintiff has failed to so satisfy you, it would be 
your duty to answer the issue 'No.' " Exeeptiori by plaintiff. 

I t  I\ as in e\ idencc that  Cornell Milliliery Company, the Ohio corpora- 
tion. discontiiiued its corporate existence some time in March or April, 
1926, prior to tlie incorporation of J .  D. Cornell Millinery Company, 
the New Tork  corporation, on 25 May, 1926. From this exiilence, it  
v a s  cc~ntcnilctl that  110 valid assignment or under-lease was or could 
Lnxe been made to the plaintiff by the original lessee. 

On the alleged cause of action for conspiracy, judgment as in case of 
r~onsuit ~ \ a c  entcrccl at the close of the evidence; and on the alleged 
cGanse of action for wrongful eviction on the part  of Little-Long Com- 
pa11y and 1. Lipinsky Sons & Company, the jury returned a verdict in 
f a 1  or of the defendants. 

Plaintiff appeals, assigning errors. 

11'. T .  b'hore, Chase  Hren i ze r ,  J o h n  Yau/ l ' r o l t c r  a n d  Uiggs  c f  B w u g k -  
tc,n f o ~  p lnoz t i f .  

-Iferri~non, d d a n z c  '6 A4danzs a n d  T k o n l a s  C .  G u t h r i e  f o r  d e f e n d a n t s  
c i l ier  t h a n  11.. T .  G r a n t  C'o. 

, f o h n  -\-ctr i t t  for  dc f cnc lan f ,  11'. 7'. G I - U H ~  ( '0.  

S T ~ C I ,  ('. J..  aftcr stating the case: I s  a covenant i n  a &year lease 
b6iiot to bell or assign this lease or an?. part thereof 15ithout consent of 
lessor" iiolatetl by a suhlrtting of the prriiiises, without the consent 
of the lecior, for R period shorter by one month than the ui~cxpired 
portion of. the original te rm? TITe t1ii11k not. 16 R. C. L., 832. 

A cownant in a lease against sale or assignment is  s t r r t  f i  jurl\, ancl 
~t is tlic gcneral holding that  a sublrttirig of thc cle~nisctl  promise^ by 
r l i ~  I c s w c .  is not a breach of ,iucdll restriction. bccauw thr  rc.latinn of 
landlortl ant1 tenant betnccn the original lcssor and lcwee ?till exists 
and reinainq unchanged. H t r r g m r c  r .  K i n g ,  40 S. C.,  130;  C'opeland 
1 .  P a r X c ~ ,  1 Jlich., 660; note, 14  1,. R. -1. (S. S.), 1200; 35 C. J., 982. 
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"The distinction between an  assignnleilt and a lease depends solely 
upon the quantity of interest which passes, and not upoil the extent of 
the premises transferred. When, therefore, the lessee cf a house for 
smell years demises part of the house to another for thz whole of his 
term, this is not an  under-lease, but an  assignment pro tanto."-Daniel. 
J . ,  in Lunsford u. Alszander,  20 X. C., 166. 

An  assignment creates no new estate, while a sublease does. ( ' o l l i n s  
u. I lasl ivou~X~,  66 N. P., 157, 15  Am. Rep., 407. I f  a lessee c o i i r q  
or trausfer his entire interest in tlie deniised premises, without re ta i~l -  
iiig any reversionary interest therein, a sale or assignment takes place; 
but if he reserve to himself a reversion of some portion of the term, 
a sublease and not a sale or assignment is made, ilfurc~ocl; u. F ~ o h e l ,  
121 S. T. Sup., 626; Banking  Go. u. Y o b i n ,  104 X n n . ,  333, 116 X. W., 
8%. ('An assig~imeiit of a lease passes the nhole estate of the lessee: 
a lease, a less estate than the lessor had." W a t e r s  v. Iioberts, 89 N. C.. 
145. The  reservation by the lessee, therefore, of sonic portion of the 
terril would seem to be the chief ~Listinetion between a ilublease a i d  a 
sale or assignment. C o l l i ~ w  v. If asbrouck, supra. 

The difl'erence is well illustrated by the decision in  JacXson v. I f t r / -  
riaon, 17 Johns, BG, where i t  was held that  a covenant proliibitii~g tlie 
sale or assig~iinetit of a leasehold estate was not ~ i o l a t e d  by an  act of the 
lcssce uliicll fell short of divesting his whole legal estate. As s t a t d  in 
the liead-note: "Where a lease for tlie term of seven years, contaim a 
c-oliditioli that  the lessee should not (assign oler, or otherwise part  with, 
llic indenture, or the prernises thereby leased, or any part  thereof, to 
:my persou,' etc., and a clause of recntrp, and of forfeiture, for a breacall 
of the condition, no forfeiture is  incurred by an  underletting for t \ \o  
years, or a period short of the whole te rm;  as the words of tlie condit~ou 
are to be construed to mean an  assignment of the premises, or a part  
of them, for the whole term." 

,lgain in J a ~ X s o n  v. S i l ~ e r n a i l ,  16 Johns., 278, i t  was lield (as stated 
in the head note) : "Where a lessee for lives (.ovenanted not 'to sell, dis- 
pose of, or assign his  estate in the demised premises ' without the 
perniission of tlie lessor, etc., and the lease contained a clause of for- 
feiture for the nonperfornlallce of corenants, i t  was helll, that  a lease 
of part  of the premises by the lessee for 20 yc>ars, was not such a breach 
of the cove~~nn t  as would work a forfeiture; and that nothing short of an 
assignment of liis nhole estate by tlie lessee nould produce a forfeiture 
of the lease." 

I n  the leading English case of Crzc~oa v. Bugby ,  3 Wilson, 234, 2 B1. 
Rep., i6G, a tenant for twenty-one years covenanted 'hot  to assign, 
transfer or set-orer, or otherwise do or put away the premises or any 
part thereof" without permission of the landlord. Afterwards the lessee 
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sublct the premises for fourteen years. I t  was held that  there was no 
breach of the corenant, on thc ground that  the demise for fourteen 
!.cars n-as an  underlease, and not a n  assignment. And i t  was observed 
that  the landlord, if he so desired, might have provided against a change 
of possession, as u ell as against an  assignment, but that  he had not 
dolie so in language admitting of no other meaning, and that  "assign, 
transfer ant1 set-over," were mere words of assignment, and "otherwise 
ilo or put an-ay," as there used, meant any other mode of getting rid 
of the whole interest and ~ o u l d  not be held to prohibit the making of an 
u~~tler-leasc. 

Alpplying these principles to the instant case, me think the tr ial  court 
erred in its peremptory instruction to the jury that  a sublease of the 
 premise^ for less than the full term constituted an assignment of a part  
of the leabe. The ~vortls ('sell or assign" do not include an underlease, 
aiid "any part thereof," as used in the restriction, would seem to refer 
olily to a sale or assigrment of some part  of the lease. This entitles the 
plaintiff to a new tr ial  as against the Little-Long Company and S. 
Lilni1,slr- Sons & Company, but as against the other defendants, the judg- 
ment of noiisuit aoultl seem to be correct. 

I t  is not conceded by the defendants that  the plaintiff ever had a valid 
wbsisting lease for the premises in question, even though the covenant 
in the original lease may not restrain tlie lessee from renting to an 
uniler-tenant. The  plaintiff, on the other hand, contends that, even if 
tlicre had heen a breach of the covenant, or an invalid lease executed by 
the lessec, the defendants haue duly recognized the sublease and are nov - 
~s topped  to deny its validity. But  these are matters to be tried out on 
another hearing. 

S e w  trial. 

CARL OATCS v. L. 1,. HERRIN. 

(Filed 8 Map, 1929.) 

1. Trial E c-Charge should explain all principles of law arising from 
evidence. 

TTllc~ c tlie issueq of necligenc~, tontribntory negligence, assumption of 
r i 4 i .  and t l a r n a r e ~  are inbmittetl to the jury, it is required that a trial 
court charge the jury as to the effect of a finding of negligence and con- 
tributory nrgligence on the iu5ues of damages, and his failure to do so is 
revcriihle error. The correct form of these issues is given 

2. Trial E -Requests for instruction not necessary where error in charge 
is upon substantial feature of case. 

Where there is error in the charge upon a sllhstantial feature of the 
caw the nppcllant is entitled to a new trial upon error assigned without 
having made a special prayer for instructions in regard thereto. 
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3. Trial F a-Court has power to give additional instructions and have 
jury again retire. 

The trial court has the power, if he is under the impression created by 
inconsistent answers to separate issues, that the jury had hot understood 
his charge, to give additional instructions and hare the jury again retire 
for further consideration. 

APPEAL by defendant from Stack, J., a t  March Term, -1929, of XECIZ- 
LENBURG. 

Action for personal in jury  alleged to have been causel  by the negli- 
gence of the defendant, a contractor, in failing to furnish the plaintiff, 
his employee, suitable timbers for the construction of a scaffold, from 
which the plaintiff fell to the ground. The  record discloses these facts:  

"The jury, after having deliberated for some time, came i n  and an- 
nounced that  they had reached a verdict, and returned the following 
rerdict : 

1. Was the defendant guilty of negligence as alleged in  the com- 
plaint? Answer : Yes. 

2. was the plaintiff guilty of contributory negligenct: as alleged in 
the answer ? Answer : KO. 

3. Did the plaintiff assume the risk of his in jury  as alleged in  the 
answer ? Answer : No. 

4. n T h t  damagcs, if any, is  the plaintiff entitled to  recover of the 
defendant? Answer: Lost time and exoenses. 

Tlie court refused to accept the verdict and sent the jury back for 
further deliberation. T o  this ruling of the court, which n a s  made in the 
abserice of counsel for  both parties, the defendant excepts, which is de- 
fendant's exception No. 10. Thereupon the court further charged the 
jury as follows, counsel for neither party being present i n  court :  'I told 
you if you answered the first issue Yes and the second issue No, and 
the third issue No, then you would go to the fourth issue, and if you 
should reach that  issue, that  you must specify in  dollars and say hon- 
much. You will have to retire and reconsider, then bring in your 
T-erdict.' T o  the foregoing portion of his Honor's charge the defendant 
excepts, whicll is defendant's exception No. 11. The jury went out, and 
after further deliberation returned a second verdict as follows : 

1. Was the defendant guilty of negligence :is alleged in the complaint! 
Answer : Yes. 

2. Was  the plaintiff guilty of contributory negligenct: as alleged in 
the answer ? Answer : No. 

3. Did the plaintiff assume the risk of his injury as alleged in  the 
answer ? Answer : No. 

4. What  damages, if any, i s  the plaintiff entitled to recover of the 
defendant ? Answer : $450.00. 
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Upon the last verdict the court signed the judgment for  the plaintiff, 
which appears i n  the record, and thereafter, within due and proper 
time, the defendant duly excepted to said judgment and entered i tL  
appeal on the judgment docket, and gave the notice of appeal which 
appears in the record. The  exception to the judgment above mentioned 
is defendant's exception Yo. 12." 

T.  L. K i r k p a f r i c k  and  B. G. W a t k i n s  for plainti#.  
,John X. Robinson  a n d  H u n t e r  JI. Jones  for de fendan t .  

- Iu ixs ,  J. 111 Sasscr v. L u m b e r  Co.,  165 S. C., 242, the jury in 
response to the first three issues found that  the plaintiff had been 
injured by the negligence of the dcfendant; that  the plaintiff by his 
onn  negligence had contributed to his injury, and that  he had not 
assumed the risk of being injured;  and in response to the fourth issue 
the jury assmsed the plaintiff's damages at fifteen hundred dollars. The 
plaintiff entered a nlotion to set aside the verdict on the ground that  the 
answers to the several issues were inconsistent and contradictory. The  
motion \\-as denied, and in affirming a judgment for the defendant this 
Conrt said:  "It is  settled by the decisiom of this Court that, in an  action 
of this character, ~vhere  the jury find that  the plaintiff was injured by 
the negligence of the defendant, and further find that  the plaintiff by 
his o n n  negligence contributed to his injury, and then assess damages, 
the plaintiff is  not entitled to recover, and the defendant is  entitled to 
judgment upon the issues." This statement of the lam was approved 
in I I o l t o n  v. i l l o o ~ ~ e ,  165 N. C., 549, decided a few weeks after the 
opinion in  Salsser's case had been written. 

I n  the cases just cited the verdicts were accepted by the court and 
entered of record; but in the caw before us the judge, under an impres- 
sion (created by incoiisistent answers to separate issurs) that the jury 
had not understood his charge, gave additional instructions and directed 
the jury to retire for further consideration. H i s  right to pursue this 
course is established. S .  2,. W h i t a k e r ,  89 hT. C., 473; Ayscue  v. Bames, 
190 N. C., 859. 

But  there is  a fatal  error i n  the charge. These instructions were 
given: "If you answer the first issue No and the second Yes, you will 
not go any further, but if you answer the second No, then you will 
consider the th i rd ;  if you answer the third No, you will go to the 
fourth. I f  you answer the first issue Yes, second No, third No, then 
you will proceed to the fourth issue and say what you find the damages 
to be. I want to make this plain to you: I f  you answer the first No, 
or if you answer i t  Yes, and second No, and third Yes, you don't go any 
further, because if he was injured by his own negligence he  could not 
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recover, or if he  was injured by any danger or risk incident to his em- 
ployment he cannot reco~er."  T o  the latter instruction the defendant 
excepted. 

When upon tendering the first verdict, the jury mere requested to 
retire, this instruction was given: "I told you if you answered the first 
issue Yes and the second issue Xo, and the third issue Xo, then you 
would go to the fourth issue, and if you should reach that  issuc you 
must specify ill dollars and say how much." We find 10 instruction 
as to the effect on the fourth issue of an  affirmative ansJi7er to each of 
the first two issues. I t  was the duty of the judgc to givr: this instruc- 
tion, without a special prayer, because i t  was a substantire and not a 
subordinate feature of the trial, and the exceptions present the question 
of a failure to enlighten the jury on this aspect of the ev dence. S. v. 
O ' S e a l ,  187 X .  C., 2 2 ;  S. I ? .  J l w ~ i r k ,  171 PI'. C., 795. F o r  this reason 
there must be a new trial. Other exceptions raise ser ous questions 
which i t  is unnecessary to consider. 

We take occasion to express our disapproval of the form in which the 
first two issues were submitted to the jury. They should h a ~ e  been 
framed so as to  enable the jury specifically to  find whether the plaintiff 
had been injured by the negligence of the defendant as  alleged in the 
complaint, and whether the plaintiff by his own neglig~nce had con- 
tributed to his  in jury  as alleged in the anmer .  

Xew trial. 

ANDREWS MUSIC STORE, Isc..  r. C. H .  BOONE A X D  C. S. THOJIPSOK. 

(Filed 8 May, 1929.) 

1. Parties B a J o i n d e r  of purchaser under conditional sales contract and 
his vendee not misjoinder. 

In an action against the vendee under a conditional sales contract the 
joinder of one claiming title as purchaser for value from the vendee is 
not objectionable, the subject of the actioii being the same, and the 
clai~nant i n  possession being a necessary party to the action. C. S., 433, 
507. 

2. Sales I k t j n r e g i s t e r e d  conditional sales contract is talid a s  to all 
but creditors and purchasers for value. 

An unregistered conditional sales contract is valid as against all per- 
sons escept creditors and purchasers for value, and upon conflicting evi- 
dence as to whether one defendant was a purchaser for value from the 
vendee under the conditional sales contract, the issue is properly sub- 
mitted to the jury, and a motion as of nonsuit is properly denied. C. s . ,  
3311. 
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 PEAL by defenclaut, C. 11. Uoone, from Stack, J., at  February 
Term, 1929, of X~CKLELULIK~.  K~ error. 

Action to recover of defeudant, C. S. Thompson, the balance due on 
the 1)urchase price of a piano sold and delivered by plaintiff to said de- 
fendant uadcr a conditional sale5 contract, and also to recover of said 
defendant and of the defendant, C. 11. Boone, possession of said piano. 

The conditional sales contract by which plaintiff retained title to the 
said piano unti l  the purchase price was paid ~ v a s  reduced to writing 
and signed by the defendant, C. S. Thoi~lpsoa;  it has not, lio~verer, 
been registered. 

Defeildant, C. S .  Thompson, filed no aimver or other pleaclir~g; judg- 
ment bx default final was rendered against him. H e  has not appealed 
from the judgment. 

I>efendant, C. 1%. Boone, admitted that tlie piano was in  his posses- 
sion. H e  alleged that  he had acquired title to the piano, as a pur- 
chaser for value, from his codefendant, C. S.  Thompsoli, aud that, there- 
fore, tlie uiiregistered coulitional sales contract, under nhic.1~ plaintiff 
claims title to the piano, is not xalid as against him. 

Issues dctermiuati~re of the right of plaintiff to recover of the defend- 
ant, C. H. Boone, possession of the piauo mere submitted to the jury 
and answered as follom : 

1. I s  the plaintiff tlle onner and entitled to the possession of the 
piauo sued for i n  this action? Answer: yes. 

2. If so, what mas the reasonable market value df tlle piano a t  the 
time it n a s  seized and replexied by the defendant? - h s w e r :  $200. 

3. TVhat is the reasoi~able market value of the piano a t  this t ime? 
Ans\ver : $200. 

From jutigment on the ~ e r d i c t ,  defendant, C. 11. Boone, appealed to 
tlie Supreme Court. 

l ' i l let ,  Tillet CE Kennedy and  Frunk G m i n g c ~ r  I ' i e x e  for plaintiift'. 
Jokn Sezr,itt for defendan f .  

C o s s o ~ ,  J. There was no error i n  the refusal by the tr ial  court of 
defendant's motion for a separate tr ial  of plaintiff's action against him. 
This motion mas founded upon defendai~t's contention that  there is a 
rnisjoinder of parties defendant and of causes of action in  the corn- 
plaint i n  this action. This contention m-as first presented by defend- 
ant's dcmurrer to the complaint, which was overruled. Defendant has 
not set out in his brief filed in  this Court his  exception to the refusal 
of the Court to sustain his demurrer. H e  has, therefore, abandoned 
this exception. Rule 28. There was no tr ial  of plaintiff's action against 
the defendant, C. S. Thompson. H e  filed no answer or other pleading, 
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and there was a judgment against him by default final. The  action 
was tried only on the issues raised by the answer of the defendant, 
C. H. Boone. Sotwithstanding the refusal of defendant's: motion for a 
separate trial, there was in  fact a separate tr ial  of the action as to the 
defendant, C. H. Boone. 

However, there is  no misjoinder of parties defendant or of causes of 
action in  the complaint in this action. I t  has been held by this Court 
that  a demand for possession of property and for j u d g ~ ~ n t  on the debt 
secured by a lien or mortgage on the property may be joined in one 
action. Kiger I > .  Harmon ,  113 K. C., 406, 13  S .  E., 515 Both causes 
of action grow out of and are founded upon the same transaction. C. S., 
507. Whereas in  the instant case, i t  is alleged that  the property which 
is  subject to a lien, or which has been conveyed by mortgage to secure 
a debt, is in the wrongful possession of a person other than the debtor 
or mortgagor, such person is a proper party defendant ilk an  action by 
the creditor whose debt is thus secured against the debtor or mortgagor 
to recover judgment on the debt, and also to  recover potsession of the 
property for purposw of foreclosure. Where such person has or clainis 
an  interest in the property adverse to the plaintiff, he is a necessary 
party to a complete determination of the questions involved, affecting 
plaintiff's right to the possession of the property. C. S., 456. I n  the 
instant case, the defendant, C. H. Boone, claims title to the piano adverse 
to the plaintiff, and contends that  by reason of such title his possession 
of the piano is lawful as against both the defendant, C. S. Thompson, 
and the plaintiff. Said defendant is both a proper and a necessary 
p a r t ~ ~ d e f e n d a n t  i n  this action. 

Nor v a s  there error in the refusal of the trial court to allow defend- 
ant's motion a t  the close of all the evidence for judgment as of nonsuit. 
I t  is t rue that  the conditional sales contract under xhich  plaintiff 
claims title to and right to the possession of the piano as against both 
defendants was not registered. Notwithstanding this fa:t, plaintiff is 
entitled to recover possession of the piano from the defendant, C. S. 
Thompson, for it is well settled by many decisions of this Court that  
the contract, although not registered, is  valid as between the parties. 
Rornegay v. K o n ~ e g a ? ~ ,  109 S. C., 191, 13  S. E., 770. The unregistered 
conditional sales contract is valid as against all persons except creditors 
and purchasers for value from C. S. Thompson. C. S., 3311. Harris  c. 
R. R., 180 N. C., 180, 130 S .  E., 319. On  the tr ial  of this action there 
was conflicting evidcnce as to whether the defendant, C. IT. Boone, mas 
a purchaser for value from his codefendant, C. S. Thompson. This  
evidence was properly submitted to the jury. Plaintiff in an  action to 
recover possession of personal property, under an  unregistered chattel 
mortgage or conditional sales contract, is entitled to recover not only 
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of the  mortgagor o r  bargainor, but  also of a defendant i n  possession of - - 

said property, c laiming title thereto otherwise t h a n  a s  a creditor o r  
purchaser  f o r  value f r o m  the  mortgagor o r  bargainor. M o t o r  Co. 2). 

Jacli~on, 184 K. C., 328, 114 S. E., 478. 
Assignn~ents  of error  based upon other  exceptions appearing in the 

case on  appeal  h a w  been considered. These exceptions a r e  pr incipal ly 
to  t h e  rul ings of the  court x i t h  respect to  the  admission o r  exclusion of 
evidence, and  t o  instructions of t h e  court in the  charge to  the jury. 
T h e y  cannot be sustained. T h e  judgment  is  affirmed. 

S o  error. 

C .  F. HARVEY v. IiIKSTOiY KSITTISG COMPikNT ET AI.. 

(Filed 8 May, 1929.) 

1. Mortgages F b-Purchaser of equity of redemption does not assume t h e  
indebtedness in  absence of agreement i n  deed. 

The grantee in a deed to lands subject to an existing mortgaqe recited 
therein does not personally assume the mortgage indebtedness by accept- 
ing the deed unleqs the language thereof clearly imports that he dc~es so. 

2. Same-Purchaser of equity of redemption is  entitled t o  have notes in 
t h e  hands of mortgagee applied t o  mortgage debt  fo r  which they were 
given. 

Where the owner mortgages his property and later agrees with the 
mortgagee that a part of the mortgaged premises be released from the 
mortgage and sold partly for caih with notes for the balance talien and 
wcured by a mtrrtgaqe from the purchaser of the released part, and that 
the oriqi11:11 mortgagee hold the notes and mortgage on the released part 
as  security for the orici~lnl mortgage debt, the e\ecution of the originnl 
mortgnyc is iri itwlf a11 application of the mortgaged premises to the 
security of the debt ant1 includcs tlie substitution in part therefor of the 
n~c,rtmge of the released p:~rt.  and the original mortgaqor is entitled to 
hare the proceeds of the ntrtcs, as  they are  paid, applied to his debt, and 
the purchaser of tlie original equity of redemption is subrogated to the 
right of the mortgagor in this respect. 

3. Same-Right  of purchaser of equity of redemption a s  against creditors 
of insolvent mortgagor. 

Where the mortgagor, under agreement with the mortgagee, sells a 
part of the premise? mortgaqed for a cnsh payiuent and notes for the 
I~alal~ce secured by a mortgage from the purchaser, and the original mort- 
gagep holds such notes as security for the origillal debt, and thereafter 
:I receiver is appointed for the original mortgagor, who sells the property 
a t  judicial sale under order of court, the purchaser a t  the judicial sale. 
not assuming the amount of the original mortgage in his deed, is subro- 
gated to the rights of the oriqinal mortgagor and is elltitled to have the 
proceeds of the notes applied to the original mortgage as  they are  paid as 
arainst the other creditors of the insolvent mortgagor. 
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4. Estoppel B a--Party may not take position inconsistent with that  taken 
originally in same action. 

Where the purchaser of lands at a judicial sale insists on confirmation 
and appeals from nri adverse judgment, he may not thereafter maintain 
the inco~lsistent position on another appeal ill tlie same case that the sale 
should not be confirmed. 

CIVIL ACTION, before C r a n n w ,  J., a t  February Term, 1925, of 
LEUOIR. 

Ct.rtain phases of this case r e r e  considered by this Court in I I a r u e y  u. 
l i n ~ f f i n g  CO., 104 N .  C., 734, 140 S .  E., 746, and I I a r c c y  z'. Oet t inger ,  
104 S. C., 483, 140 S. E., 86. 

Tlic Orion Knit t ing Mills issued bonds in the sum of $150,000 on 1 
May, 1922, and to secure the p a y n ~ e i ~ t  thereof executed and delivered 
to the Virgi~i ia  Trust  Company a mortgage or deed of trust on all of 
its l roper ty  consisting of real estate, niacliinery, etc. These bonds were 
entlor.icd by the directors of the mortgagor, C. F. l I a r ~ e : i ,  tlie plaintiff, 
ant1 tllc i n d i ~  idual defendants in this action. Some of said directors and 
r i~ t lorscr~ ,  as :lforesaid, were dead a t  the  cominenccment of this action 
and their personal representatives were duly made parties. 

T11cre;lftcr the defendant, Kinston Knit t ing Compa~iy,  Iras duly 
o r g a n i ~ ~ d  ill 1025, ant1 this corporation becailw the on ler of the real 
:lnd l)cmol~nl property of the mortgagor, Orion Knit t ing Nills, under a 
contrnct or ngrecnient to assume arid pay off the balance due on the 
bontls is>ucd by the Orion I h i t t i ~ q  Company and securrd by said deed 
of tiust. Thereupon tlie 01-ion Knitting JIills ITas luly dissolved. 
Tlic real estate enibraced in sllid n~ortgage or derd of trust x a s  located 
ill I , c ~ ~ o i r  and Carterrt coulltics. 

This action u a s  institutrd by p1:lintifT I l a r ~  ey against the Iiinston 
I in i t t i i~g  Mills a i d  the indiviclual tlcfei~da~lts, allrging that  said cor- 
p o r ~ i o n  was insolvent and aslrii~g for the appointment of a receiver, 
mid a r c c c i ~ c r  was appointed on 31 March, 1927. Pr ior  to the corri- 
n l e n ~ c i n ~ l ~ t  of this actioii the corilpaily had sold to C. E. !Raynor twenty- 
s i s  tcncnicnt liouses covcred by the lien of Virginia Trust Conipai~y for 
$20,000, said p u i ~ h a s e  price consisting of P;1,300 in ('ash and notes 
:~ggr(xg:~ting $10,000, secured by dcod of trust upon the property. These 
Ray i~or  llotcs were endorsed by the defendant, IZinston Knit t ing Com- 
pn11,v, and \\ere delivered to the lienholder, Virginia Trust  Coinpany. 
'CVliereupon, the Virginia Trust  Company released the property pur- 
chased by R a p o r  from the operation of said deed of trust. After apply- 
ing the cash proceeds derived from sales of portions of the mortgaged 
property, as aforesaid, there was a balance due the 'Virginia Trust  
Company of approximately $90,000, with some accrued interest. Subse- 
quei~tly Judge Sinclair entered an order of sale of all the property of the 
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defendant, Kins to i~  Ki~ i t t i ng  Conipany, including, of course, the land 
co~ererl  by t h t ~  dcctl of trust of tlic Virginia Trust  Company. The order 
of sale directed tliat thc property should he offered free of lien, and also 
'(qubject to the lien held by the Virginia Trust  Company, trustee, so 
tliat t l i ~  l ~ ~ r ~ h a s e r  thereof shall take the said property burdened with 
a~l t l  subject to the inid lien aforementioned." Pursuant to said order of 
sale the reccivclr at l~ert iwd. for sale the property in Carteret Couaty 
011 18 July,  1927. a ~ d  the property in Lenoir County was to be sold on 
19 July,  1927. The advertisement f o l l o ~ ~ e d  the language of tlie order of 
sale, reciting tliat if said propert1 had been sold freed from lien '(the same 
said property will iinmetliately be offered for sale subject to tlie lien 
lleltl under the deed of trust of tlie Virginia Trust  Company, so that  
the purchaser thereof nil1 lmrchase and take tlie property subject to 
the said lien held by the Virginia Trust  Company." The report of sale 
duly mnrle by the r ece i~e r s  was filed on 1 9  July,  1927, reciting that 
"the receivers further made a true and accurate statement of the status 
as to the ii~debtedness secured by the lien under the deed of trust to tlie 
Tirgiiiia Trust  Conipany." I n  addition to the advertiseinent the rc- 
ceivers announced tlint the total indebtedness due the Virginia Trust 
Conipaiiy as of 1 Nay,  1927, m s  $92,700. Announceiiiei~t was also 
madc a t  the sale that the Raynor notes and the cash paymelit of 
$1,000 made by him had been forwarded to the Virginia Trust Company. 

The  real estate in Carteret County, covered by said deed of trust was  
~ ~ u r ~ h a s e d  by tlie plaintiff, C. F. Harrey ,  '(subject to and burdened 11- 
tlie said lien," for the sun1 of $100, and the real estate in Lenoir 
County, covered by said deed of trust, was also purchased by Harvey for 
$300, "subject to tlie lien held by the Virginia Trust  Company." 

Thereafter, the defeiidants, H. E. Noseley, L. L. Oettinger, F. C. 
Dunn, Nyrtie -1. Tull, esccutrix, Lundsford Abbott, adiiiinistrator, and 
Lillie T. Octtinger, executrix, filed esccptions to the eon fir ma ti or^ of 
said sale, allegiilg that the price offered for said property n a s  iii- 
adequate, and that Harvey, I i a ~ i n g  p r c h a s e d  the Carteret County 
prol~crty for $100.00 "subjwt to and burdened with the indebtedness 
d u e t o t l ~ e V i r g i l r i a T r u s t C o n l p a ~ l y  . . . i n l a m  . . . b y ~ i r t u e  
of his said bid . . . tlicwupon assumed as a par t  of his bid and 
agreed to pay off the secured indebtedness to the TTirginia Trust  Coin- 
pany," arid that  the Tirginia Trust  Compariy had in its possession 

$21,000 which ought not to be applied to the reduction of its indebted- 
ness to the detriment of unsecured creditors. The  objections to con- 
firmation so filed stated i11 conclusion : "If the court be of the opinion 
that  tlie bid placed by C. F. Har rey  for tlie property a t  Beaufort 
(Carteret County) does not amouut in Ian- to an assumption of the 
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mortgage indebtedness, that  then the >$hole sale of both the properties 
a t  Beaufort and Kinston be not confirmed." 

Hearing was had upon the exceptions by Judge Cranrner a t  Kenans- 
ville, 7 September, 1927. At  this hearing the judge found the following 
facts: 

''1. Tha t  the sale was in all respects regular, fa i r  anc in accordance 
with the requirements by the court. 

"2. That  the bid or bids of the  purchaser, C. F. H a r w y ,  . . . is 
a fa i r  and reasonable price for the said property purch,ised in accord- 
ance with the terms of sale. 

"3. Full  and specific ailriouilcement was also made before tlle sale of 
the true status of liens held by the TTirginia Trust  Company." There- 
upon the receivers were "authorized, empowered and directed to execute 
m d  deliver unto the said purchaser, C. F. Harvey, a deed in fee simple 
subject to the lien held by the Virginia Trust  Company.'' 

The objectors appealed from said decree of confirmation and this 
appeal nns  colisidered by the Court in 191 N. C., '73.3. 

*\fter the decision of the Supreme Court the receivers: tendered deed 
to I I a r ~ ~ x y  and delllanded the purchase money in accordance with the 
terms of the sale. Harvey declined to accept the deed upon the ground 
that a~inouiicement had been made a t  the sale by the receivers "that 
tlle successful bidder for the equity of redemption of the Kinston 
Kliitting C o m p a ~ ~ y  would get the benefit of the proceeds of the Raynor 
notes and of certain personal propertg sold by the rewirers because 
such proceeds ~vould be credited upon the mortgage indebtedness of 
$91,200. Furthermore, the purchaser conterided that  b~ reason of the 
delay the property had greatly depreciated in value aric that  it would 
be equitable to require him to comply wit11 the terms of the sale and 
pay the purchase money. The  rule to show cause was served upon the 
purchaser, and the matter came on for hearilig before Cranmer, J., a t  
the February Term, 1928. 

The court rendered the following judgment: "This cz~use coming on 
to be heard upon an  instanter rule directed to C. F. Harvey to show 
cause why lie should not be required to accept a deed to the property 
heretofore sold by the receivers a t  public auction on 18 and 19 July ,  
1927, respecti~ely, and to pay to the receivers therefor the sum of 
$400.00, his bid therefor; and the said C. F. Harvey having filed an 
a m w r  to said rule, and also having submitted an additional affidavit 
of F .  11. Taylor, as well as the affidavits of (2. F. I-Iarvey, C. Oettinger, 
L. J. Mewborn, G. V. Cowper, S. D. Ford arid E. M. Long, filed in this 
cause 20 February, 1928, and upon a consideration thweof the court 
finds the following facts : 
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One: That  the said property was offered for sale at  public auction 
on said dates, and had been advertised by the posting and publishing 
of notices, i n  writing, i n  which i t  was stated that the Virginia Trust  
Company lien indebtedness was $91,200 and unpaid interest, and such 
other statements were made therein as appears from a copy thereof 
attached to the report of the receivers filed herein reporting said sale, 
as well as certain announcements all of which are referred to and made 
a part hereof. 

Two: That  at  said sale, certain announcements were made and relied 
on by the purchaser, and the court finds that the statements contained 
in the affidavits hereinbefore filed in this court on 20 February, 1928, 
which affidavits were made by C. F. Harvey, G. V. Cowper, L. J. 
Mewborn, C. Oettinger, S. D. Ford, and E .  M. Long, which affidavits, 
having been heretofore filed, were again filed and used on this hearing, 
together with the additional affidavit of F. hf. Taylor, this day filed, 
are true, and that  the answer of said C. F. Harvey is true. 

Now, therefore, upon said answer, said affidavits, and the record 
herein, the court concludes as a matter of law that i t  has no power to 
relieve said purchaser of his said bid, for that, notwithstanding what- 
ever the purchaser may have thought the terms of the bid were, and 
notwithstanding any announcement made at  the sale, the terms of the 
bid as construed by this court were and are  that  the  said C. F. Harvey 
purchased an  equity of redemption of the Kinston Knitting Company, 
for the sum of $100.00, which said equity of redemption was subject 
to a lien in favor of the Virginia Trust  Company, trustee, for $91,200 
and interest, and that the said C. F. Harvey, in order to perfect title 
to said property, and clear the same from lien, would be compelled to 
pay to the Virginia Trust  Company, trustee, on account of the lien 
credited by its deed of trust, the sum of $91,200, and interest, and that 
any sum of money, or any securities in  the hands of the Virginia Trust  
Company, derived from sale of property made prior to 18 July, 1927, 
must by the Virginia Trust Company be paid and turned over to the 
receivers herein, upon the payment, if made, by C. F. Harvey, of the 
said sum of $91,200, and interest. 

"Wherefore, it is ordered that  the said C. F. Harvey pay to the said 
receivers the said sum of $400.00, together with the cost of this rule as 
taxed by the clerk of this court." 

From the foregoing judgment Harvey appealed, assigning error. 

11. G. Connor and L. R .  Varser for C. F.  Harvey. 
E.  111. Long for Virginia. Trust Company. 
Thomas J .  White, Jr., R .  A. Whitaker and R .  T .  Allen for receivers. 
Rouse & Rouse for creditors and individual defendants. 
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BROQDEN, J. 1. Does the purchase of an  equity of redemption a t  a 
judicial sale '(subject to and burdened with the lien" of mortgage or 
deed of trust, constitute an  assumption by the purchaser of the indebted- 
ness secured by such lien and imply a promise to pay the same? 

2. I f  not, what is  the status of said purchaser of said equity of re- 
demption with reference to the proceeds in the custody of the lien- 
holder derived solely from a prior sale of s portion of the mortgaged 
premises ? 

The law answers the first question in the negative. T h e  Supreme 
Court of California, in the case of Fonfana Land Co. v.  Laughlin, 
250 Pac., 669, declared: "The greater weight of authority and the 
better reasoning is that, unless the grantee in the deed assumed or agreed 
to pay the mortgage, or unless the amount of the mortgage was deducted 
from the purchase price, a purchaser who merely takes subject to the 
mortgage is not estopped from showing that  it has been paid or that the 
amount claimed is not legally owing upon it." 

The same principle is  stated in  Jones on Mortgages, (7 ed.), Vol. 2, 
sections 748 and 865, as follows: "A deed which is m e r e ~ y  made subject 
to a mortgage specified does not alone render the grantee personally 
liable for the mortgage debt;  to create such liability there must be 
language which clearly imports that  the grantee assume3 the obligation 
of paying the debt." Crawford v. ATimmons, 54 S.  E.,  :!09; Brunsr~'icX- 
Realfy Co. v. University Co., 134 Pac., 808; Jfetropolitan Bank v.  
Dispatch Co., 149 U.  S., 436, 37 Law Ed., 799; Capital Xational Bank v. 
Holmes, 95 Pac., 314, 16  I,. R. A. (X. S.) ,  470. An  imposing list of 
authorities to sustain the proposition appears i n  the caze of Allgood v.  
Spearman, 101 S.  E., 193, and also in a comprehensive note upon the 
subject found in  L. R .  A. 1917 C., 598. See, also, Azyers v. Makely, 
131 N. C., 60, 42 S. E., 434. 

The  answer to  the second question requires a brief review of the 
pertinent facts. Pr ior  to the institution of the  receivership action the 
Virginia Trust  Company held a deed of trust upon certain real estate of 
Kinston Knit t ing Company. Payments had been made from time to 
time upon the indebtedness, reducing i t  to around $90,000 esclusire of 
accrued interest. T h e  Kinston Knit t ing Company coilr-eyed a small 
portion of the mortgaged property to C. E. Raynor .!or the sum of 
$20,000. Raynor paid $1,000 in cash and executed notes evidencing the 
deferred payments, which said notes were secured by deed of trust upon 
the property so conveyed. These notes were immediately sent to the lien- 
holder. T h e  cash paid by Raynor \$-as applied by the lienholder to the 
item of accrued interest on the loan. Thereafter the receivership action 
was instituted and by consent of all parties certain machinery covered 
by the mortgage, was sold for cash by the receivers, and the proceeds 
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deli\-ered to the lienholder, and by i t  was applied to the indebtedness. 
The Raynor notes, of course, were not to  be applied to the indebtedness 
until they matured and mere paid. On the day of the sale there was 
approximately $91,200 due the Virginia Trust  Company and i t  had in 
its hands the Raynor notes aggregating approximately $19,000. The 
trial judge finds as a fact that  the receiver, on the day of the sale, 
announced to bidders that  the proceeds of the Raynor notes would be 
credited on tlie mortgage indebtedness, and that Harrey,  the purchaser 
at t l ~ e  sale, relied upon such announcement. The  vital question, there- 
fore, i s :  hlust the proceeds derired from collection of the Raynor notes, 
if t h ~ y  are paid, be credited to  the mortgage indebtedness, or must said 
notes be turned over to the receirer to be distributed among tlie general 
careditors of the Kinston Knitting l\lill? 

The execution of the mortgage was in itself ail application of all tlie 
p r o p ~ r t g  embraced in the mortgage to the payment of the debt secured 
thercin. Boiiner v. Sfyron, 113 N. C., 30, 18 S. E., 83; Ler v. I l fanlc ,y ,  
IS4 S. C., 244, 70 S. E., 383. The  R a p o r  notes represented and were 
a substitute for t l ~ t  portion of the mortgaged premises theretofore sold 
and co~iveyed before the reeci\ership proceedings. Thus, it  vould scenl 
apparent that the Ian., nothing else appearing, applied the proceeds 
of the Raynor notes to t h ~  mortgage debt, irrespective of any announce- 
ment of such application by t l i ~  receiver on the (lay of the sale. Clearly, 
the puwl ia~e r  of an equity of redemption a t  a public sale is entitled to 
the property as it exists a t  that  timc. ?ilorcorer, it  has been held by this 
Court in D a m c r o n  2 % .  Carpenter ,  190 N .  C., 595, 130 S. E., 328, that  
"tquity suhropntes t l ~ c  purchaser of the equity of redemption to the 
rights of the mortgagor to clear the title and procure the legal estate only 
as  to the mortgaged premises, and no further." XcIi?;iinney v. h'ufphin ,  
196 X. C., 31b. Certainly, in the case a t  bar the mortgagor would have 
the right to rcquire the lietllloltler to apply the procecds of the Raynor 
notes, nhcn collected, to the nlortgage debt, and nhen  IIarvey purchasetl 
the equity of reclcmptiou he hecnmn elltitled to the same right. Harvey's 
contention that he ought not to be rcquired to take and pay for the 
equity of redenlption cannot bc sustained. Cpon the former appeal the 
objecting creditors nerc  resisting confirmation and Han-ey x-as rc3- 
questing the court to confirm the sale, and, therefore, he cannot a t  this 
time, in the same case, he permitted to take a. contrary position. Ellis u .  

Ellis, 193 N. C., 216, 136 S. E., 330. 
Therc are certain other questions with respect to the claim filed by 

I Iar rey .  The  judge continued the decision of this matter until the de- 
termination of a suit against Harvey, brought by the rece ivr ,  i n  com- 
pliance u i t h  an order of the court. I t  is to be assumed that  in the final 
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judgment the equities of all parties will be properly protected, and for 
this reason we deem i t  unnecessary to discuss that  aspect of the case. 

The  result is, as we interpret the law, that Harvey is  required to 
accept the deed for the equity of redemption and to pay to the receirers 
the purchase money in  accordance with his bid; and further that  the 
proceeds of the Raynor notes, when and as  paid, shall bc credited to the 
mortgage indebtedness by the lienholder. 

Modified and affirmed. 

TV. S. HAXXA v. CAROLINA MORTGAGE COMPANY (FORMEHLI' 
CAROLINA hIORTGAGE & INDEMNITY CO ) .  

(Filed 8 May, 1029.) 

Mortgages H o-Resale of lands sold under foreclosurc must be had as 
often as  advance bid is made and statute complied with-Injunctions. 

Under the provisions of C. S., 2601, relating to the foreclosurc of mort- 
gages, it is the duty of the clerk of the Superior Court to readvertise and 
resell the mortgaged property ns often as the statute is complied with and 
the money for the advmice bid deposited and the bid made within ten 
days from the date of t h ~  sale, and the last and highest bidder a t  a prior 
sale acquires no rights in the property until his bicl has finally been 
accepted and the order made for the deed to be m ~ c l e  to him; and such 
order having been made by the clerk prematurely, it is proper for him to 
make an entry revoking it and order a resale, and an i i~ j~~nct ion  will not 
lie to restrain the resale where the order has been thus revoked and the 
statute complied with. 

APPEAL by plaintiff from Harding, J., at  September Term, 1928, of 
GASTON. Affirmed. 

Facts: (1 )  Robert E .  Johnson and others, on 1 September, 1925, 
executed a deed of trust to defendant, Carolina Nortgage Company, on 
a certain lot i n  the t o n n  of Gastonia, to secure the pa jment  of certain 
notes. The  mortgage v a s  duly recorded in  the  office of' the register of 
deeds for Gaston County, Book 197, p. 93. 

(2 )  Robert E. Johnson and others made default on the payment of 
the notes and the Carolina Mortgage Company, i n  :~ccordance v i t h  
terms of the mortgage, duly advertised the lot, according to law, for 
salc a t  12  o'clock noon on 11 June,  1928. At the sale one R. N. dycock 
became the last and highest bidder. 

( 3 )  Within 10 days the  Aycock bid was increased 5 per cent by one 
E. P. Lineberger and the lot readvertised for sale a t  12  o'clock noon 
on 9 July,  1928. At  the salc R. K. Aycock became the last and highest 
bidder for $7,125.03. 
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(4)  Within ten days the Aycock bid was increased 5 per cent by plain- 
tiff W. S. Hanna  and the lot readvertised for sale a t  12 o'clock noon 
on 3 August, 1928. All the above sales were duly reported to the clerk 
of the Superior Court and the clerk ordered resales according to  law. 
A t  this sale plaintiff W. S. Hanna became the last and highest bidder 
for $7,481.28, and a t  this sale no increase bid was put on the lot and the 
lot was bid in  a t  the advance bid theretofore made by Hanna.  The 
attorneys for the Carolina Mortgage Company notified plaintiff by 
letter of 3 August, 1928, that  there was no increase bid put on the lot, 
that he was declared the purchaser of the lot by the clerk of the Superior 
Court of Gaston County, i n  the sum of $i,481.28 and they were advising 
the trustee that  day of the sale and requesting said trustee to forward 
deed for delivery to plaintiff. 

(5)  The clerk made an order to make deed to W. S. Hanna on 
3 -Iugust, 1928. That  on 4 August, 1928, the said clerk, being of the 
opinion tliat said sale should remain open for 10 days for increased 
bids, reyoked said order and ruled that  said sale should remain open 
for 10 days before being confirmed in lieu of said order made on 
3 August, 1028, made the following order i n  Book Xo. 2, page 37, of 
"Record of Re-sale by Trustees and Xortgagees," on 4 August, 1925: 

"Whereas, R. N. dycoek has filed a 5 per cent bid on the purchase 
money paid for the abore described land, and has paid the same to me;  
Sow,  therefore, i t  is ordered, considered and adjudged that  the Carolina 
Mortgage C o m p n n ~ ,  trustee, a d ~ e r t i s c  said land for resale fifteen days 
in some newspaper published in Gaston County, under the proxisions 
of chapter 146, Public Laws 1915, and chapter 124, Public Laws 1919. 
This 4 August, 1925. S. c. HESDRICXS, C. S. C'." 

Tlie plaintiff was duly notified of the clerk's order revoking the order 
rrlatlc on 3 ,Iugust, 1928, to make deed to IFT. S .  Hamla and the advauce 
bid of 3 per cent ~ n a d e  by R. N. Alycock on -1 ,Iugust, 192S, which was 
nitliin the 10 d a y  after thc resale, and that the lot would be advertised 
and resold on 20 August, 1929. According to the order, the lot was re- 
adrertised for sale. Before the sale plaintiff brought an  action against 
Jefendant for specific perforinanc~, alleging the facts and also alleging 
tliat he was readv, able and willing to pcrform his contract and pay the 
$7,481.28, and asked for and obtained a temporary restraining ordcr. 

The  follo~ving judgment mas rendrrcd I)y tlw court belon : ('This 
cause coming on to be heard alid bring heard at S ~ ~ t r m h e r  Term, 1928, 
of the Superior Court of Gnston County, by his Honor Wm. F. Harding, 
judge. prese~it nntl  presiding, and it appearing to the court that the 
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temporary restraining order heretofore issued i n  this action should be 
dissolved and racated, and that  the order made by the clerk of the 
Superior Court of Gaston County directing said trustee to again sell 
the lands described in the complaint was regular and l av fu l  because of 
having received an  advance bid of fire per cent made by R. N. Aycock, 
and that  said trustee should be allowed to proceed to readvertise and 
resell said lands pursuant to said order;  it  is therefore, considered, 
ordered, adjudge and decreed by the court that  the temporary restrain- 
ing order heretofore issued in this action be, and is hereby dissolved 
and vacated." 

The plaintiff excepted and assigned error and appealed to the 
Suprcme Court. 

('. D. Holland and G. TV. Wilson for plaint i f .  
.1. E. W o l f t ,  P a d  E.  J l o n ~ o e  and Allen R. Duncan f o ~  defendanf .  

CLARKSON, J. The plaintiff assigns as error that  the court below 
denied the right of the plaintiff to the specific conveyai ce of the land 
and denied making order requiring trustee to convey the land to the 
p1:tintif-f and to restrain the defendant from reselling the said land. W e  
think plaintii3"s assignment of error cannot be sustainetl. 

r 1 l h e  principle upon which specific performance of a binding contract 
to convey land is enforceable, has no application to the successful bidder 
a t  a sale under the power contained in a mortgage or derd of trust 
of lands, during the 10-day limitation prescribed in C. S., 2591, there 
is  no binding contract of purchase, and the bargain is incomplete. Under 
the prorisions of thi3 section, the bidder a t  the sale during the period 
of tcn days acquires no interest in the propwty itself, but only a posi- 
tion similar to a bidder a t  a judicial sale, before confirnlation. H e  is 
only considered as a preferred bidder, his r ight  depending upon xhether 
there is an  increased bid and a resale of the land ordered under the pro- 
risions of the statute. I n  w Sermon's Land,  182 3. C., 122; Ckermj v.  
Gilliam, 195 K. C., 233. 

C. S., 2591 is as follovs: "In the foreclosure of mortgages or deeds 
of trust 011 real estate, or i n  the case of the public sale of real estate, 
by nn esecutor, administrator, or administrator with thtl will annexed, 
or by any person by virtue of the power contained in st will, the sale 
shall not be deemed to  be c losd  urider ten days. I f  in ten days from 
the date of the sale, the sale price is increased ten per zent where the 
price does not exceed fiw hundred dollars, arid five per cent where the 
price exceeds fire hundred dollars, and the same is paid to the clerk of 
the  Superior Court, the mortgagee, trustee, ctxecutor, or person offering 
the real estate for sale shall reopcn the sale of said property and adver- 
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tise the same in the same manner as in the  first instance. The  clerk 
may, in his  discietion, require the person making such adrance bid to  
execute a good and sufficient amount to guarantee compliance with the 
terms of sale should the person offering the advance bid be declared 
the purchaser a t  the resale. Where the bid or offer is raised as prescribed 
herein, and the amount paid to the clerk, he shall issue an  order to the 
mortgagee or other person and require him to advertise and resell the 
said real estate, i t  shall only be required to give fifteen days notice of 
a resale. Resales may be had as often as the bid may be raised in 
compliance with this section. Upon the final sale of the real estate, the 
clerk shall issue his order to the mortgagee or other person, and require 
him to make title to the purchaser. The  clerk shall make all such orders 
as may be just and necessary to safeguard the interest of a11 parties, 
a d  he shall keep a record which will show in  detail the amount of each 
hid, the purchase price, and the final settlement between parties," etc. 

,L7nder the provisions of C.  S., 2591, the clerk of the court has no 
jurisdiction, except to order a resale of land sold under the power of 
sale iri a mortgage, when, within the ten clays required by the statute, 
the bid at the sale has been raised; and a mere statement made at the 
foreclosure sale that  the purchase price be paid in  cash upon confirma- 
tion, implies only that  the cash would be required if the bid should not 
be raised in the amount and time prwcribed by law. I n  r e  X o ~ . t g a g e  
Sale of Tl'are P r o p e r t y ,  187 N. C., 693. 

I n  C'herry v. G i l l i a m ,  195 K. C., at p. 234-5, citing numerous authori- 
ties, the follo~i-ing observations are made: "It  is  pro~rided in section 
2391, that  in the foreclosure of the mortgages the sale shall not be 
deemed to be closed undcr ten days, and if within this time an increased 
hid is paid to the clcrk the mortgagee, by order of the clerk, shall 
reopen the sale, adver t iv  the property as in the first instance, and make 
a resale; and that  upon the final sale the clerk shall issue an order 
to the mortgagee to make title to the purchaser. I t  has b ~ c n  held 
v i t h  respect to this statutr that  i t  was enacted for the protection of 
the mortgagees when sales are made under a p o m r  of sale without a 
tiecrcc of foreclosure by the court ;  tliat it  confers no power on the clerk 
to lnake any orders unless the bid is increased; that in the absence 
of such bid no report is necessary; an13 tliat if an  increased bid is paid, 
the clerk carinot make any ordcrs until the expiration of ten days." 
I n  r e  Baugness, 196 X. C., 278. 

Chapter 146, Public L a v s  1915, relating to the resale of land was 
a m c n d ~ d  as follows: "Section 1. That  chapter one hundred and forty- 
six of Public L a m  of one thousand nine hundred and fifteen be and the 
same is hereby anlendcd by striking out all of section four and in- 
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serting in lieu thereof the following: 'Section 4. Tha t  resale may be 
had as often as the bid may be raised in compliance with this chapter.' " 
The section stricken out was as follows: "That not more than one 
sale shall be required under this act." 

The  plaintiff contends that  plaintiff's upset bid was duly advertised 
for 15 days. T h e  bidding and sale therefore was open f ~ x  1 5  days and 
there was no other bid. No one was interested enough to appear within 
the 15  days, or a t  the expiration thereof, and the upset bidder became 
the last and final bidder. H e  can be held to his bid by the court, and has 
right to confirmation unless another bid is put  upon the mortgaged 
premises on the sale day. Of course, if there was an  admnced bid, then 
the sale would lie open 10 days. There being no such bid on the sale 
day, and the plaintiff having been declared the purchaser. by the trustee 
and by the clerk of court, the plaintiff insists that  the (clerk could not 
cancel his first order of confirmation and order the resale, and that  the 
plaintiff is entitled to an order of confirmation of the sale on 3 August, 
1928, and upon full  payment to a deed for the premises. We cannot so 
hold. W e  do not think that  the language or intent of the statute mar- 
rants plaintiff's contention. T h e  construction is too nawow. 

The fact that  plaintiff became the last, only and highest bidder at the 
third sale. and that  his bid a t  that  time mas the same as his umet bid 
filed within ten days after the second sale, does not pleclude another 
upset bid from being filed within ten days after the third or any other 
sale. 

The  clerk had no power to make the order for the trustee to make 
deed to plaintiff until the ten days required by the  statute expired. 
I t  was his duty under the statute t o  allow the bid to remain open for 
ten days and to see to i t  that  resales be had as  often as the bid was 
raised within the ten days and the statute complied with. Having no 
power to make the order, he very properly struck i t  out and upon an  
advance bid within ten days ordered a resale. The  statute fixes no 
limit to the number of resales, which must be had as often as there is an  
advance bid within the ten days, and the statute complied with. I t  is a 
statute that  does not hur t  the mortgagee, but is  beneficial to the mort- 
gagor and often saves mortgaged property from being 3acrificed. The  
judgment below is 

Affirmed. 
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JAMES W. FOSTER,  BY HIS XEXT FRIEND, V. GAVIN L. HYMAN A K D  C. C. 
CODDIXGTON, I s c . ;  F R E D  BYRD, BY HIS KEXT FRIEND, v. GAVIK L. 
HThIAN a x o  C. C. CODDINGTON, I s c . ;  E A R L  FOSTER,  sr HIS KEXT 
FKIF\D, v. GAVIN L. HPBIAN A K D  C. C. CODDINGTON, Ixc .  

(Filed 8 May, 1929.) 

1. Execution K +Execution against the person will lie where the injury 
was inflicted wilfully. 

Where the pleadings, evidence, and verdict a r e  t h a t  an  injury was  wil- 
fully inflicted, an  order for execution aqninst the person of the  defendant 
upon the return of execution against  his property unsatisfied is proper. 
C. S., 768, 673. 

2. Same-Driving of automobile in this case held so reckless as to amount 
to intent to injure. 

Allegntionc: and e ~ i d e n c e  tending to show t h a t  the  defendant, whilc 
drunk, drove his automobile on the wrong side of a street  of a city where 
traffic was  hcay i  a t  a rn tc  of fo r ty - f i~e  or fifty miles an  h o w ,  mnder cir- 
cumstances which should h a r e  c o n v i ~ i c ~ d  him, a s  a man of artliilary pru- 
dence, t ha t  he incurred the rick of imminent peril to human life, nntl t h a t  
the  plaintiff n a s  injured thereby: Hcld ,  sufficient to sustain the jury'> 
verdict t ha t  the injury was  inflicted TT-ilfully and wantonly. and an  order 
for  e x e c ~ ~ t i o n  against the  person of defendant upon re turn  of executioll 
against his property mlsatisficd was ~ r o ~ e r .  C. S., 7Gq, G i 3 .  

3. Same--Wilful and Wanton Injury. 
An act cnusing injury to pcrsou or property i s  wilfully done \\hen i t  i s  

done purposely and deliberately in violation of law, and nantonly  clone 
wheu done reckle-ly, man i fc~ t ing  a reckless indifference to  the rizhts of 
others, but wilfulness may be construeti\ e, and n ~ h e r e  the  n ronctlocr'. 
conduct is  so reckless a s  to amount to  a disregard for  the  safety of otherq 
it i s  equivalent to actual intent. 

4. Pleadings A b--Verification of complaint by next friend in this case 
held in proper form and sufficient. 

Objection to the  sufficiency of the verification of the co~npla int  by plain- 
tiff's nes t  friend on the ground that  the  affiant had no personal knowledge 
of the matters alleged will not be sustained when the  allegations are  not 
made to appear to  bc outcide the personal Bnowlcdge of the  nfiant.  

5. Judgments D b-Upon judgment by default and inquiry, inquiry should 
be made at  next succeeding tcrm. 

A judgment by default  arid inquiry entitles the plaintiff to nominal dam- 
ages without fur ther  proof, hu t  the inquiry should be made a t  the nes t  
succeeding term, and when i t  a p ~ e a r s  on appeal t ha t  the  inquiry was  
made a t  the same term the cause nil1 be remanded so that  the inquiry 
may be made according to  law. C. S., 396. As to whether a par ty  may 
waive this provision of the statute,  qltn'rc? 

APPEAL b y  defendant IIymarl from Townsend, Special J u d g e ,  a t  
Spec ia l  October  T e r m ,  1928, of MECKLEXB~RG. E r r o r .  
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Consolidated actions to recover damages for injuries to person and 
property alleged to  have been caused by the negligence of t i e  defendants, 
Hyman being an  employee of C. C. Coddington, Inc., in causing a col- 
lision of tlie car he was driving ( the  property of C. C. Codclington, Inc.) ,  
with the car of the plaintiffs. the conclusion of the evidence judg- 
ment of nonsuit was granted as to C. C. Coddington, Inc., and the 
following verdict was returned against H y m a n :  

1. Were the acts of the defendant, Gavin 1,. Hyman, complained of, 
comniittcd in a v i l fu l  and wanton manner as alleged in  the complaint? 
Answer : Yes. 

2 .  What damages, if any, is the plaintiff, E a r l  F o s t ~ r ,  entitled to 
recover of the defendant, Gavin L. Hyman on account of injuries to his 
person ? Answer : $250.00 

3. What damages, if any, is the plaintiff, Ea r l  Foster, entitled to re- 
cover on account of in jury  to his property? , h swer :  $390.00 v i t h  
interest. 

4. What  damages, if any, is the plaintiff, ,James W. Foster, entitled 
to recover of the defendant, Gavin L. Hyman, on accou;it of injuries 
to his person? Answer: $50.00. 

5 .  What  damages, if any, is the plaintiff, Fred Byrll, entitled to 
recowr on account of injuries to his person? Answer: $50.00. 

Judgment was rendered in behalf of tlie plaintiffs for the amounts 
respectively awarded them; and i t  was further adjudged tha t  execution 
issue against the property of the defendant as provided by law, and if 
returned unsatisfied in whole or i n  part  that execution issue against 
tlie person of the defendant. Hyman excepted and appealed. 

T.  L, l i irkpatrick and B. G. Wa tk in s  for plaintiffs. 
John  A!. Robinson and I lunter  X .  Jones for defendant. 

A 1 ~ a x s ,  J. The defendant i n  a civil action may be arrested "Where 
the action is for  in jury  to person or character, or for injuring, or 
wrongfully taking, detaining, or converting r c d  or persor a1 property." 
C. S., 768. I f  the action is one in which the defendant might have been 
arrested an  execution against the person of the judgment debtor may be 
issued after the return of an  execution against his property wholly or 
partly unsatisfied. C. S., 673. The  judgment, to the sigring of which 
the appellant excepted, provides for an execution against his person; 
and his appeal presents the question whether the tr ial  court conimitted 
error in ordering such execution upon the "pleadings and I he evidence." 
I t  was perhaps in consequence of the decision in Peebles v. Foote, 83 
K. C., 102, that  C. S., 673 was amended by the addition of the words, 
"whether such statement of facts be necessary to the cause of action 
or not." Laws 1891, ch. 541, see. 2. 
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T11f appellaiit conte~~cls tliat error n as committed because the con-  
plaiiitq do not state causes of actiou for wilful injury.  I t  has bcen 
lleltl that  an rxecutiol~ agnir~st the ptr-on nllicli n ould d e p r i ~  e the de- 
fentl:~nt of his lioniestcatl and personal property exemption cannot 
i,ieucl 11 lien the jutlpmciit is for an in jury  sustained merely by negligelice 
or accidellt, but only ~\ l i ( ln  the injury lias beell inflicted iiltclitioilally 
or nialiciouJy; that  there mubt be some element of violence, fraud, or 
c~rii~iiilality. O u l L 1 r ~ i  7 .  L n a f c r ,  179 S.  C., 06. 111 that  case the nllega- 
tion ill tiit. c o ~ ~ ~ p l n i i i t  was that  the injury had heen inflicted wrong- 
fully, rc~rl~lessly, and vantolily, after being forbidden by the  lai ill tiff's 
agent," hut tlie iswe was, "Did the defendant negligently irijurc the 
mule of the plaintiif i" 111 Paul v.  A u c f ~ o n  Company,  l b l  AT. C'., 1, 6, it 
is wid that on recoxery for a tort foulitltd or1 negligence merely, arrest 
arid i n l p r ~ s o n ~ t ~ e n t  on final proces5 nould not he justified, "the cases 
l~olclinp further tliat to justify such ir~lpri~onriient thcre n i u ~ t  be a 
finding by the ju ly  that  the tort ~ r a a  nilfully c~rnrnit tcd. '~ This statc- 
rnent of the law is in approval of the opinion to the wme effect iii 
I l fcI<~nney .c. f 'at ferson, 174 S. C., -183. I11 the prc'sent case the coin- 
plaint iliclude~, not only t 1 1 ~  element of negligei~ce, hut the el( nients 
nf  I\ ilfulrleqi ant! n.alltonriess. After alleging that the tlefcndant I\ il- 
fully, nanto~i ly ,  ailti nrgligei~tl> failml ant1 refused to perform certt~in 
tlutier i l~ i lmed  upon lnnl, the plaintiffs sag that the injuries they ~ f -  
ferld nerc  the direct and proxinlate re.ult of the n i l fu l  arid n:iiitoll 
acts aq rrell as the negligent acts and the rlcgligent ornission of the 
defeiidailt. 

-111 net is donc n i l f u l l ~  I\ hell lt is donc purposely and tit lil~c>ratt ly 
in T iolation of law / S. 2'. I l7h?tener ,  9:: S. C.. 3 0 ;  ,q. 2'. LumOi 1- ( lo.,  

lC53 S. C., G I O ) ,  or nhcn  it is done hnowingly a ~ i d  of set pur1)o.c. or 
~i hcn the mere nil1 has free play, n i t l ~ o u t  yieltling to reason. S l r l i i ~ ~ n ~ ~ /  
r .  Pn t icrwn,  supra. ('Tlic true co~~ccptioii  of n ilful neglipnce in\ 011 es 
a iielihernte p u r p o s ~  ]lot to dischnrgc some duty necessary to tlie safety 
of the person or pro pert^ of anotlier, nliich duty the person oning it has 
awxned  by cont~~.e t ,  or nhich is in~posed on the person hy operation of 
la\\." Thompson 011 Negligence ( 2  ed.), see. 20, quoted in Batley G. 
A. B., 149 X. C., 169. 

An  act is vanton when it is iloiie of nicked purpose, or when done 
needlessly, niailifcsting a reckleqs i~itlifference to the rights of others. 
Evere f t  v. Recpi~)em,  1 2 1  S. C., 510;  T j n i l ~ y  T .  R. R., supra. A breach 
of duty may be nailton and n i l fu l  n hilc the act is yet negligent; the 
idea of negligence is eliniiriated only mhen the injury or (lamage is 
intentional. Ballew v.  R. E., 186 S. C., 70-1, 706. 111 Foot G. R. R., 
142 IT. C., 52, in nliich the jury found in response to  separate issue5 
that tlie plaintiff had been injured by the wanton and wilful negligence 
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of the defendant, distinction was noted between the wilfulness mhich 
is referred to a breach of duty and wilfulnt~ss which is referred to the 
in jury;  in the former there is wilful negligence, anti in the latter 
intentional injury. Bu t  as stated in Ballezo c. R. R., sz lpra ,  the inten- 
tion to inflict injury may be constructive as well as actual. I t  is con- 
structive whcre the wrongdoer's conduct is  so reckless or so manifestly 
indifferent to the consequences, where the safety of life or limb is  
i n v o l ~ ~ d ,  as to justify a finding of ~vilfulness and wantonness equivaleiit 
in spirit to an actual intent. See citations in Ballezo's case. 

I n  applying this principle in a criminal action we have held that  the 
reckless operation of an  automobile on the streets of a city map disclose 
such depravity of mind and such disregard of human lifo as will supply 
tlie malice tha t  distinguishes murder iu the second degree from man- 
slaughter. S. v. Troit, 190 S. C., 654. I n  tlie case a t  bar there was 
evidence tending to  show that  the defendant was drunk;  that  he 
drove his car a t  night on the wrong side of the streei in a business 
section of the city of Charlotte a t  the rate of forty-five or fifty miles 
an hour, under circumstances which should have convinced him, as a 
man of ordinary prudence, that  lie incurred the risk of imminent peril to 
human l ife;  that  his car struck the one ill which the plaintiffs vcre  
riding, turned it upside down, hurled it against a telephone post, broke 
tlie glass, knocked the wheels off, tore out the top, and injured the 
plaintiffs. I f  i t  be concedecl that  tllcrc is no cvidmce cf actual intent 
to injure the plaintiffs we cannot hold as a ~na t t e r  of law that  the con- 
structive intent is not supplied, or that  the cou~plaint  does not state 
a cause of action for x i l fu l  injury. The  esceptions in  the first :und 
third aesignnlents of error are  therefore orerrnled. 

The  appellant's second assignment is tliat the complaints are verified 
by persons not having personal knonledge of the facts. 111 Pceb l e s  v. 
Fooie, supra, decided bcfore the amendment of 1891, it is said that  
w l m e  the cause of arrest stated in  thc complaint is cwmitial to the 
plaintiff's cause of action, rerificatioii of the complaint upon informa- 
tion and belief will not answer unltw it gives the sources of information. 
I t  will be noted, however, tliat the allegations material to tlic plaiutif'f's 
cause of action are not set forth upon i l~formation and Id i c f  and there 
is nothing in  the record to  shorn that  the niiiant did no1 have personal 
knowledge of the facts therein recited. 

The  defendant filed no answer, and bcfore introducii~g cvidmce tlie 
plaintiffs moved for judgment by default alid inquiry as to defendant 
I I y m a ~ i  and his  motion v a s  allowxl. The  statute proT ides that when 
juclgrilcnt by default aild inquiry is entered the inquiry shall be executed 
a t  the nest succeeding term. C. S., 506. The inquiry in the prcsent 
case was executed a t  the same term at wliich judgment by default and 
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inquiry 31-as taken. The defendant, it  is true, waq in the courtroom 
and did not except to the inquiry or to the submission of the issues to 
thr  jury ;  but accorclilig to the record he was there in  the capacity of a 
witrress for the plaintiff agaiust C. C. Coddington, Inc. ,  and in fact 
testified a t  the plaintiff's instance. Presumably he acted upon the theory 
that as to himself the inquiry had been continued. Granting, only for 
the pre;cnt lmrpo~e ,  that tlie statutory provision for executing the 
inquiry a t  a wcce~d ing  term is dircctory and that  its requirement may 
be n a i ~ e d  I)y the defendant, still there is no finding of a naiver and, 
i ~ l d w d ,  no el idelice upor1 nhich such f i ~ d i n g  could properly be based. 
Thc juilglnc~lt by default and inquiry vns  cor~clusire that the plaintiffs 
had a cause of action and nere  entitled to nominal damages without 
ljroof. Scc diswntillg opi~iion in Jzit~gc r l .  ,llnc~Iinight, 135 N. C., lo:, 
wliicll 1\31 declarer1 to be the law upon a pctition to rehear, in which 
the formw decision n a s  overruled. J u n g e  1 1 .  Xac l<n igh t ,  137 N .  C., 285. 
But  as the iiiquiry n a s  improperly executed immediately upon rendition 
of tlie ijiterlocutory judgment, tlle cause is remanded to the end that 
thc inquiry he made as the law provides by submitting to another jury 
issues similar to those appearing in the record. Bro~cn I > .  R h i n e h a r f ,  
112 N. C., 772,  776. 

Error.  

T. G. THORNBURG V. MRS. NANNIE RURTOS. 

(Filed 8 May, 1929.) 

Attachment C b-Court may allow amendment to affidavit of attachment 
or allow evidence at hearing having same effect. 

An affidavit on attachmmt defective in failing to set forth the facts as 
to defcndant's being about to leare the State, etc., may be amended by 
permisqion of court, and where the court has found with plaintiff upon 
conflicting oral evidence, his findings has the effect of an amendment 
allowed by him. C. S., 799. 

AITEAL by tlefe~ldant from order of f l a rd ixg ,  J., at  November Term, 
1928, of MLCICLEXBI KG. Affirmed. 

This n a s  R motion hy clefeildant that  an attachment levied upon her 
perio~lal  p r o p c ~ t y  under a warrant issued in this action be vacated and 
that tlle TT arrant  be dismissed. 

From an order denying her motion, defendant appealed to the 
Supreme Court. 

2'. L. Kirkpatrick and  B. G. Watkins for plaintiff 
G. T .  Carsz rd l  and J o e  17. E r w i n  for defendant .  
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PER C r ~ r a n r .  I t  is conceded tliat the affidavit on which the warrant 
of attachment was issued is insufficient, for  that  the grounds for plain- 
tiff's assertion tliereiri that defendant was about t o  dispose of her prop- 
erty and that  she was about to  leave the State, with intent to defraud 
her creditors, are not set out ill the affidavit. C. S., 799. I11 First  
S a I i o n a l  IIanX; v. Il'arboro C'otfon Factory,  179 S. C., 203, 102 S .  E., 
195, it is said that  the mere assertion of a belief that  a tlefendant is 
about to assign or dispose of his property n i t h  intent to defraud his 
creditors is insufficient; the grounds upon which such bolief is founded 
must be set out in order that  the court may alljudge if they are sufficient. 
I n  that  case, it  was further said that  the defective afidavit Tvas not 
aided by the answer of the defendant. 

I n  the instant case, the warrant  was issued and the attachment levied 
on defendant's property on 23 Kovember, 1927. Her  motion tliat the 
attachment be racated and dismissed was heard on the following day. 
At  the hearing the defendaiit offered evidence in support of her motion; 
plaintiff offered evidence to sustain the warrant of at-achment. Tlie 
judge found from the evidence that  there  as reasonable ground for 
tlie attachment, and thereupon denied the motion. Defendant excepted 
to the signing of tlie judgment or order. This  excep5on cannot be 
sustained. 

I11 She ldon  a. K i c e f t ,  110 N. C., 408, 14  S. E., 970, it is said to be 
re11 settled that  an affidavit upon which a warrant of attachment has 
been issued, although wholly insufficient, may be amended by leare of 
court. The  power to arnentl is recognized as in furtherance of justice. 
The  amendment, when made, relates back to the beginning of the pro- 
ceeding and may supply tlie facts omitted from the affilavit. Cook c. 
ilfining Co., 114 X. C., 617; 19 S .  E., 664. 

The order and judgment in the instant case is in effect an  amend- 
nmit  of the affidavit. The court found from evidence offered bv de- 
fendant as well as by the plaintiff that there x a s  reasonable grou~itl for 
the assertions in the affidavit and thereupon refused to yacate thc at- 
taclinient and dismiss the warrant. Clark c .  Clark ,  64 14. C., 150. I n  
the citcd case, defendant filed ail affidavit in support of his motion tliat 
thc attachnient leried u idc r  :L warrant  issued upoli an insufficient 
affidavit be vacated; in reply to clefendant'i affidavit, plaiiitiff filed a 
second affidavit which wt s  sufficicnt. I n  the instant case, clcfenilmit 
instead of filing an  a f i t l ; ~ ~  it, o f f e ld  oral cvitlence in support of lies 
niotion; from this eridenc-e, as well as from evidclicc offered by 
plaintiff, tlie court found facts wliich jus t i f id  tlic issual~ce of the m r -  
rant. I n  principle, tlicrc is iio clistinctioi~ bctnecn Clarl, 1 % .  Clark and 
the ilistant case. I n  both c:ldes tlie court found from evitlcnce tliat tlle 
assertions in  tlie afficlarit vere  based upon facts ~ r h i c h  n-ere adjudged 
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sufficient to support the issuance of the warrant  under which the at- 
tachment was leried. I t  is  immaterial that  in the instant case the 
e~ idence  Tvas the testimony of witnesses, rather than affidavits. 

T h e  order of the court in this case is sustained by the decision in 
Clark v. Clark, and is 

Affirmed. 

G. Ii. BLdCI< v. TOWX O F  BESSEhIER CITY. 

(Filed 8 May, 1929.) 

Municipal Corporations E d-Where jury finds that plaintiff sustained no 
substantial damages from sewage disposal plant city not liable for 
nominal damage-Eminent Domain. 

Plaintiff is not entitled to nominal damages in an action against a city 
for the constructive taking of property by depreciating its value by its 
sewage disposal plant  hen the city has the right of eminent domain 
and the jury has found that no actual damage was sustained. 

CIVIL A C T I ~ S ,  before Llarding, J., at  September Term, 1928, of 
G a s ~ o x .  

The plaintiff instituted a n  action against the defendant to recover 
damages for in jury  to his land by reason of the erection and operation 
of a selvage disposal plant. 

E ~ i d e n c e  was offered in  behalf of the plaintiff that  the plant pro- 
duced noxious odors and gases which ritiated the air  and thus depre- 
ciated thc value of his property, ant1 that  in addition, the stream 
floning through his land was polluted by the from the disposal 
plant arid by nater  direrted from Long Creek into pipes, septic tanks 
and rewlroira, and discharged into a strcam flowing through +h+ land 
of the plaintiff. 

S ~ T  era1 issue< mere submitted to the jury. The  first issue related to 
the o~\-~ler.liip of the land, nhich  was answered by consent. 

Tlirb stcoiid i-sue n as as follo~vs : '(Did the defendant d i w r t  the ~va te r  
fro111 Long Creel; through i ts  talilis mid water system into C r o ~ d e r ' s  
Creek a n d  tllcrel,y pollntc the n aters running through and orer plain- 
tiff', Inn t l s  ant1 dnrngge plnlntiff's land, as alleged ?" 

7 he jury a7iz~. cmtl this iseuc, "No." and returned its verdict. Judg- 
~ n m t  u n s  elitered i l l  f a ~ o r  of the defentlant and t h ~  plaintiff appealed. 

Henry L. Kiscr and George 51'. Wilson for plaintif.  
,\'. .T. Ilzrrhan? f o ~  dcfentlanf. 
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PER CCRIAN. T h e  plaintiff insisted that  his property had been 
danlaged not only by the increase of the volume of water resulting from 
the d&ersion of water from Long Creek by the city, but also by reason 
of iioxious odors and. gases which invaded the atmosphere so that ~ o l -  - 
lution of both water and air  resulted in serious illjury to his proprietary 
rights. Consequently, the plaintiff insisted that  the pollution of the 
stream and of the air  amounted in law to a taking of his property, and, 
therefore, the trial judge should hare  instructid the j&y- to award 
nominal damages a t  least. This position would be sound except for 
the provision of C. S., 2803, which expressly c,onfers upon municipalities 
the right to "construct, establish, maintain and operate'' sewerage sys- 
terns, and in order to make such power effective the right of eminent 
domain is conferred. Hmes z.. Rocliy Xount, 162 N. C., 409, '78 S. E. ,  
410; Rhodes c.  D u ~ l ~ a r n ,  163 S. C., 679, 81 S. E. ,  938; Smith u .  
JIorganfon, 187 S. C., 801, 123 S. E., 88. 

The  plaintiff further insists that  the issue submitted by the tr ial  judge 
and answered by the jury escluded the elemmt of damages claimed by 
him, arising from the pollution of the air, by confining his recovery 
exclusively, to the aspect of diversion of water. I t  appears, ho~vever, 
from the record that  this element of in jury  was submitted to the jury 
in  these vo rds :  "It is  proper for you, howe~er ,  to c o n s i ~ e r  e ~ i d e n c e  of 
offensive odors. evidence of the presence of mosquitoes and flies, evi- 
tlcnce of pollution of the air  made there by offensive oclors." 

L1 close scrutiny of the record does not disclose error of lam, and the 
judgment rendered is 

Mirmed.  

STATE v. ED MOORE. 

(Filed S May, 1929.) 

Criminal Law G d-List of witnesses endorsed on bill of indictment not 
material evidence and its exclusion not error. 

The defendant in a criminal action is not entitled to the introduction in 
cvideuce of the list of State's n-itnesses endorsed on the bill of indictment 
for the purpose of showing that all of them h:ul not been examined by the 
grand jury nor called as witnesses a t  the trial. 

A 1 ~ ~ ~ ~ ~ ~  by defenctaiit from Stack, J., a t  January  T m n ,  1929, of 
MECKLEXBURG. SO error. 

This is a criminal action in which defendant was convicted of mur- 
der in the second degree. 
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F r o m  judgment t h a t  defendant be confined i n  the State's prison f o r  a 
term of ~ o t  less t h a n  fifteen, nor  more  than trr-enty years, defendant ap-  
pealed to  tlie Supreme Court .  

Alfforney-General Brurnrnitf and Assistant Attorney-General S a s h  
for t h e  S f a f e .  

J .  F .  Flowers for defendant. 

I'EIL CI KIAV. Defendant 's contention on his  appeal  to  th i s  Court  t h a t  
hc i s  entitlcd t o  a new t r ia l  f o r  errors  committed on t h e  t r i a l  i n  t h e  
Superior  Cour t  cannot he ~ u s t a i n c d .  

There  x a s  no error  i n  excludi~ig t h e  list of n i t n e s ~ e s  edorsecl  on the  
bill of indictment as  evidence. Defendant 's purpose i n  offering th i s  list 
a. e \ ~ t l e ~ i c e ,  a s  stated by h i s  cou~~.el,  was t o  show that  the g rand  j u r y  
(lit1 not examine al l  the  persons nliose names \yere endorsed on the  bill 
of indirtmcrit as  witrie,ises fo r  t h e  State ,  and  t h a t  the  solicitor 11ad not 
caller1 all  these persons as  uitncsses on tlie t r ia l .  TTe a r e  unable to  see 
hov ally inference unfavorable to  the  S t a t e  o r  favorable  to the tle- 
fcndalit could have been d r a n n  f r o m  these facts  by tlie jury.  They  i lere  
TI holly irreleraiit ,  and  had  no probative x alue as  e d e n c e .  

T h r w  n a s  no error  i n  the  charge of the  court to  tlie jury. Taken 
ill i ts ent i rety the charge was free f rom er ror  and  was i n  ful l  compliance 
\sit11 t h e  statute. C. S., 564. T h e  judgment is  af i rmed.  

N o  error. 

1 ,UIA TAYLOR T. F. I,. T A Y L O R  AND F. IT. TAYLOR. 

(Filed 15 May, 1029.) 

1. Pleadings D bOomplaint  alleging conspiracy to defraud plaintiff out 
of marital rights and asking alimony not misjoinder. 

A complaint in proceerli~~gs by the wife under the provisions of 3 ('. S., 
I M T ,  for nllowance fur subsistence and cou~~se l  fees, with a l l eg ;~ t io~s  t l ~ a t  
the l~usbnnd had fraudulently conveyed his lands to his father urldtxr a 
cwnsliir:lc2y to defraud the plqintiff out of her marital rights, and a f tw-  
wards had grossly abusc~l her and coercrd her into acceytinl: n tlcrtl of 
separntion is good, and a denlurrer thereto for inisjoinder of parties : m l  
cnuses of action should be overrulctl, the various ctrusrs for \\ . l~ic.h rc'lief 
is sought k i n g  bnscd on n conspiracy or :wising o u t  of the s:me subject- 
mattt.r or transaction. 

2. Divorce E +Validity of separation deed need not be determined before 
granting alimony, and both causes may be joined in one action. 

Where in proceedings by the wife to secure her subsistence and reason- 
able counsel fees under the provisions of 3 C. s., 1667, it is alleged that a 
selmration agreement was procured by fraud, sufficiently pleaded, objec- 
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tion that the validity of the separation contract must be first determined 
in an independent action is untenable, the statute es])ressly providing 
that alimony may be granted "pending the trial and film1 dcterminatioii 
of the issues." 

3. Marriage Promise B -Where parties are bound by contract to marry 
neither may give away property without consent of the other. 

Where the parties hare been bound by a contract to marry, neither 
can give away his or her property without the consent 2f the other, and 
notice before the marriage does not hinder the party injured from ins i~ t -  
ing on the invalidity of the gift before marriage. 

APPEAL bv plaintiff from Harding, J., a t  Chambers, 2 January ,  1929, 
of MOORE. Reversed. 

Civil action to obtain alimony without divorce. Heard on motion. 
The  allegations of the complaint are to the effect that  Lula Taylor 

lived about a mile from the defendant F. I,. Taylor, near the town of 
Vass, i n  Moore County. Tha t  the defendant F. L. Taylor had seduced 
the plaintiff under promise of marriage, and afterwards they  ere 
married on 14 July,  1928, i n  Randolph County. That  on that (late, 
or prior thereto, F. L. Taylor mas the owner of cwtain lands in 
Moore and Cumberland counties, described in  the complaint 15ith 
particularity. That  since the marriage, defendant F. L. Taylor had 
repeatedly and almost continuously offered to the plaintiff such in- 
dignities to her person as to render the c2ondition of plaintiff's life 
intolerable and burdensome, nhich  is set forth in  detail. That  lie had 
abandoned her M itllout pro1 icling the necessary means of sub~istence 
according to licr condition in life. Then a conspirac;? and fraud is 
charged between F. L. Taylor and his  father, F. TT'. Taylor, with 
wlioru F. L. Taylor lived, to defraud her out of her marital rights. 
The  conspiracy antl fraud being set forth at some length. F. 1,. Taylor 
by a deed purporting to be signed two clays before his iiiarringe with 
plaintifl', conrcycd all his real estate to F. W. Taylor for thc ('con- 
sideration of $100.00, and other ~alua ' rdc  consitleraticns." That  tlic 
deed was csccutc~l and delirered after tlic nlarriagc, but if before was 
a pnrt of the fraud and roilspirncy. That  F. I,. Taylor, after lie liad 
1)ccw ni :~rr ic~l  t v o  ~wclrs, intlurecl l~laintiff to conselit to g,o to C:lliforilia 
IT it11 hini. I:. TIT. T:1ylor, his fatht r,  a railroad employecm, procured frec 
passes for liiinself and ~ ; i f e ,  and F. L. Tavlc~r used tliese passcs. Before 
learing Sort11 Cnrolinn, F. L. Taylor had an attorney p e p a r e  a sepnra- 
tion agrecn1cnt, relinquishing 1)laintiff's marital rights for $1,000. This 
she rcfused to sign. That  in c:irrying out the fraud and conspiracy lie 
did not go to California, hut stopped at Reno, S e m d a .  Slip v a s  with 
c~liiltl antl prcpi:~lrt for  about four nlitl n hnlf niontl i~.  She n a r  1w111iilcss 
and he threatened to l eaw her in a strange city, f a r  al lay from lioiue. 
r 7 l l i a t  he einployetl a l a w y r  at Reno and compelled plaintiff, by undue 
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influence, coercion slid clur~ss, to sign :I papcr-writing which hc signed, 
and liad put in it thc folloning : "TT'herens, the said F. L. Taylor llas 
~r i l fu l ly  heaped upon tlie ~ a i t l  Lula Taylor such indignities as to render 
her condition intolrrahle and life burdensolne." The deed of separation 
sets forth payment of $1,000 to be made in certain installments. The  
complaint alleges "After the defendant F. L. Taylor paid to the plaintiff 
$75.00 aforesaid and after the plaintiff had signed said purported deed 
of separation, the defendant, F. L. Taylor, nevertheless remained with 
the plaintiff for one night and two days, dept  with the plaintiff during 
s:iitl night nntl compelled her to have sexual intercourse with hini during 
said night." That  the paymeht lie made in Reno Tms taken by plaintiff 
for necessary subsistence. 

The  allegations of fraud, uiidue influence, conspiracy, coercion and 
duress, in their most harrowing detail.;, are set forth-unliecessary to 
further repeat. 

The plaintiff's prayers for relief: 
I. That  the purported deed of separation set forth in the complaint 

he set aside and declared void. 
2. That  the purported deed from the defendant F. L. Taylor to the 

defendant F. W. Taylor, set forth in the complaint, be set aside and 
declared void. 

3. That  a reasonable sum be fixed and adjudged by the court for the 
support and maintenance of the plaintiff and for the expenses of counsel 
in this cause, and that the defendant, F. L. Taylor, be adjudged and 
decreed to pay such fixed sum from time to time to the plaintiff for her 
support and maintenance as the wife of the defendant, F. L. Taylor, 
and to that  end that  the lands and property of the defendant, F. L. 
Taylor, described and referred to in the complaint be condemned and 
sold under the course and practice of the court and the proceeds paid 
to the plaintiff as her reasonable maintenance and support due to her 
from the defendant, F. L. Taylor, as his wife. 

4. Fo r  all such other and further relief as the plaintiff may hc elititled 
to in law or equity under the complaint. 

The  defendants ansner and delly any fraud, undue influence, coercion, 
co~ispiracj- or duress. Ilefentlants allcgc that part  of the agrcwncrit has 
b e ~ n  paid and they stand ready, able and milling to pay the balance. 
The  defendants demurred o T e  f e n u s .  

The court sustained the den~urrcr  ore fenus of the defentlants that 
sevcral causes of action were improperly united in the same complaint, 
to  n i t ,  against F. I,. Taylor for alimony under C. S., 1667, ~ v i t h  action 
to set nsitle a deed of separation executed by plaintiff to tlefendalit, 
acltnonletlged in Ke~ac la  and probated in Sort11 Carolina, and recorded 
here, n i t h  still another action by plaintiff to set aside a deed of convey- 
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a w e  by the defentlant, F. L. Taylor to the defendant IF. W. T1, ‘ y  1 o r ;  
and the defendant F .  L. Taylor further demurs to the motion of the 
plaintiff for alimony, and resists said motion upon the ground that  thtl 
court is ~ ~ i t h o u t  jurisdiction to set aside and declare roid the deed of 
separation set up  both in tlie coniplaint and in the a n s m r ,  and that  so 
lo~ ig  as said deed of sepsration is not annulled the plaintiff is not 
eiltitlcd to a l in~ony or counsel fees, and that  the statute does not require 
the hus1)ancl to pay alimony or counscl fees in nn acticm to  set aside 
a deed of sep:lrntion alleged to hare  been executed unde: duress, or i11 
all action to set aside a deed for property alleged to have been esecutetl 
ill fraud. 'I he court sustained the demurrer and the plaintiff excepted, 
assigned error and appealed to the Supreme Court. 

121. R. Cleqg and  U .  L. Spence  for p l a i n t i f .  
I Ioy le  & H o y l e ,  TI'. D u n c a n  Xat thezus  and  H .  F .  Seawel l  (6 Son  for 

def e l ~ d a n  fs.  

C I A R K ~ ~ X ,  J. The plaintiff's complaint weks relief as follows : ( I )  
For  alimony and counsel fees under C. S., 1667. ( 2 )  To set aside a 
deed of separation between the plaintiff and defendant. ( 3 )  T o  set aside 
a decd from F. L. Taylor to F. W. Taylor. A eonspiravy and scheme 
growing out of the marriage contract-the one transact on is charged 
agaiilst defendants. d l1  flow from "The same transaction or transaction 
connected with the same subject of action." C. S., 5 0 7 ( l ) .  

C. S., 1667 (X. C. Codc, Anno.), in part, is as follows "If any lius- 
band shall separate himself from his wife arid fail to provide her and 
the children of tllc marriage with the necessary subsistence accord- 
ing to his lneaiis a11d condition in life, or if he shall the a drunkard 
or spendthrift, or be guilty of any misconduct or acts that  would be or 
constitute cause for divorce, either absolute or from bed :md board, the 
n i f c  niay irlstitutc an action in tlie Superior Court of the couiity in 
which the cause of action arose to ha re  a reasonable subsisteilce and 
counsel fees allotted and paid for or secured to her from the estate or 
~arni l igs  of her husband. P e n d i n g  t h e  trial and final d e t e ~ m i n a t i o n  o f  
f h e  issues inuolvcd in such  a c f i o n ,  and  also a f t e r  t h e y  are determined,  if 
finally d e f e r m i n d ,  in favor of flre w i f e ,  such  w i f e  m a y  m a k e  app l i ca f ion  
t o  f h e  resident jutige of t h e  S u p e r i o r  Cour t ,  OT t h e  judge holding t h e  
Super ior  Cour t s  of f h e  d i s f r i c t  i n  which the  ac t ion  is brougllt ,  f o r  a n  
allowance for such subsistence and  counsel foes, and it shall be lawful 
for such judge to cause tlie husband to secure so much of his estate or 
to pay so much of his earnings, or both, as may be proper, according 
to his condition and circumstances, for the benefit of his 'laid wife, and 
the children of the marriage, having regard also to the separate estate 
of the wife," etc. (Italics ours.) 
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Under this section, when a man marries he assumes, and the law 
imposes on him, certain duties arid obligatioris to the woman. I t  is 
contended by defendants that  the deed of separation must first be de- 
clared invalid. The  abore statute is  to the contrary. 

I n  Rarbee  z3. Barbee ,  187 S. C., a t  pp. 535-9, it is said : "Plaintiff 
takes the poiitio~! that  nhcre  tlle facts of marriage is in issue, as i t  
is here, no order .awarding an allowance for a reasonable subsistence 
and counsel fees under C. S., 1667, as amended by chapter 123, Public 
Lams 1921, may be made until such issue has been determii~ecl by a 
jury. Such was the holding in  Crezcs v. Crews ,  175 N .  C., 169, tlrcjrled 
6 March, 1918. but the law in this respect has been changed by c1hapter 
24, Public L a n s  1919; and it is now p r o ~ i d e d  by statute that tlic n i f e  
may make application for an allo~vallce for a reasonable subsistence 
and counsel fees 'pending the tr ial  and final determination of the isques 
i i i ro l~ed  in such action.' " 17ickers u.  Vicl icrs ,  158 K. C., 443; P ~ r e  
L'. 1'1-ice, hid., 640; h ' m m o n c  1%.  S i m m o n s ,  102 N .  C., 525. 

011 the ground of public policy, deeds of separatioil are not far oretl 
by the law, but u~ldc r eertai11 circuilistal~ecs they are rec~ogilizetl I)?. 
certain statuteh, \r hen sigucd ill confomlity thereto. C. S., 2515, 25 16, 
2.329. I n  C. S., 2516, i t  i s  nr i t ten  "contracts bet~veeri husband and n i f e  
not forbidden by tlle preceding seetioli and no t  z i ~ r o n s ~ s l r n t  7 ~ 1 1 7 ~  p l ib l i c  

pol icy  are  cald." 
I t  seems to be unquestioned that  a separation agreement nmst be 

u~itainted by fraud, must b r  i n  a l l  rc~spects fair, reasoi~able m t l  just, 
and must ha l e  been entcrecl into nithout cocrcion or the cserciw of 
undue influence, and x i t h  full I i ~ o ~ l e d g e  of all the circurl:italices, con- 
ditions, and rights of the coiitractiiig parties. Hzrghes u .  Lconurd ,  
66 Colo., 500; 5 -2. L. R., AIii:io. nt p. 3 2 3 .  Smith I , .  l i cng ,  107 S. C., 
2 7 3 ;  l r c h b c l l  c. Llrc7rbe71, 138 S. C., 408. 

I f  tllc f:lcis all(~gci1 are foullcl by the ju r j  llot to  bc true s n J  thc' 
decd of iepnratioii suqtaii~e(l as  lid. 110 hnrlli cmi follon. :I\ any 
suij4s1e:.c c. n l l o ~  pi! to p l a i ~ i t i s  t luri l~g tbc pc~itleiicy of thcj :ic.l loll. (.;!]I 

,. 
lw crc:::vl on the aiilount agreed to hcl pait1 undw ill, t i ~ c , l  of 
separation. 

Whew the parties hare  bound themselves by a contract to marry, 
neither can give away his or her property without the c o i ~ ~ i i t  of the 
other;  and notice before the nlarriage of such a gift does not hinder 
the party injured from insisting on its invalidity. I 'ocfon I ! .  Q ~ l l c s p i e ,  
58 S. C., 258; L o g a n  c. S i m m o n s ,  38 N. C., 437; S p r n r c r  I.. S p e n c e r ,  
5 6  K. C., 404; J o h n s o n  v. Pe ter son ,  59 K. C., 12.  Sce Erlrllnrdu v. 
C u l b e m o a ,  111 N. C., 342. 

I11 T T Z L S ~  Co. c. P i c w e ,  193 N. C., at p. 718, citing numerous author- 
ities, this obserratiori is made: connected story is told and a com- 
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plete picture i s  painted of a series of transactions, fo rming  one general 
sclierhe, and  tending to a single end. T h i s  sa res  t h e  pleacIing f r o m  the 
cliallenge of the demurrers." Scales v. T ~ u s i  Co., 195  I\'. C., 772. 

We th ink  the  dernur*rer o r e  tetzus should b a r e  been oierruled.  T h e  
jud~i i i e l i t  below is - 

Reversed. 

CORPORATION CORIhfISSIOS O F  S O R T H  CAROLINA .b7. NATHAS 
HARRIS .  

(Filed 16 Mar, 1929.) 

Banks and Banking H a-Books of bank raises prima facie presump- 
tion, subject to rebuttal, that those appearing thereon are stock- 
holders. 

Entry on the books of a bpl11i of the issuance of stock to the defendant 
sought to be held for his statutory liability is only prima facie eridence 
that tlle defendant is such owner, which may be rebutted by his eridence, 
a n d  a verdict directed against hi111 ulmn conflicting evidence is re.ier.ilrle 
?,:or. 3 C. S., 21D(n). 

Samc-Evidence that defendant was not owner of bank rjtoclr held suf- 
Acicnt to be submitted to jury. 

111 an action against an alleged stocliliolder in a bank to reeover his 
statutory liability, 3 C. S., 210(a) ,  evidence tellding to show that  he had 
not subscribed for the stock, had received no dividends nor acted as 
such owner is sufiicient to take the case to the jury in rebuttal of the 
prinii~ facie case raised by his appearing on the books of the bank as  n 
subscriber to its stock, and alone furnisllcs no evidence of ratification or  
estoppel. 

Sam-Owner of bank stock is relieved of statutory lia,bility thereon 
only by transfer of shares on books of the bank 

A subscriber to the shares of stock of a bank is  not relieved of his 
statutory liability thereon by selling the stock unless the transfer is made 
oil tlle books of the bauk in accordance with the statute. :: C .  S.. 219(d). 

IPPEAL by defendant f r o m  Webb,  J., a t  May Term,  1948, of R o w a x .  
N e w  tr ia l .  

T h e  plaintiff alleged t h a t  a s  a n  administrat ive department  of t h e  
S ta te  of 3 o r t h  Carolina, created a n d  organized as  provided by law, i t  
took charge of the  business, property, and  effects of the  Peoples B a n k  
of East Spencer on  30 Ju ly ,  1 9 2 6 ;  a n d  that  the bank was insolrcnt.  
Thereafter  t h e  Atlant ic  B a n k  & T r u s t  Company was appointed recr i rc r  
of the Peoples B a n k  of E a s t  Spencer. T h e  receiver filed a petition 
alleging t h a t  t h e  defendant was a stockholder, a n d  demanded payinent 
of his  s ta tutory liability as provided i n  C. S., 2 1 9 ( a ) .  I t  was admit ted 
for  the purpose of the t r i a l  tha t  the assets of the Peoples Bank of E a s t  
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Spencer were insufficient to discharge its obligations and that it was 
necessary to  assess the shares of stock issued by the bank to the full 
amount of 100 per cent. The  defendant denied liability and the fol- 
lowing issue Tvas submitted to the jury and answered in the affirmative: 
"Was the defendant Satha11 Harr is  a stockholder in the Peoples Bank 
of East  Spencer as alleged in the complaint 2" Judgment was rendered 
in  behalf of the plaintiff and the defendant excepted and appealed. 

P. S. Carlton for the receiver. 
J .  Harold JIrlieiflren, Walter H .  1T'oorlsoiz and Parrish cE Dcal f o r  

def endanf. 

ADAAIS, J. H i s  Honor instructed the jury to answer the issue in the 
affirmative if they believed all the evidence. I n  this instruction we 
think there was error. The  stock appeared on the books of the bank as 
having been issued to and in the n&e of the defendant but this entry, 
while prima facie eridence of the defendant's ownership, is not con- 
clusive; the burden of the issue remained with the plaintiff throughout 
the tr ial  to satisfy the jury by the greater weight of the evidence that  
the defendant Har r i s  was a stockholder in the bank, as alleged. White 
v. Hines, 182 N.  C., 276;  Austin, v. R. R., 187 N. C., 7 .  There n a s  
evidence in rebuttal of the presumption arising from the entry of the 
stock in the name of the defendant on the books of the bank. To con- 
stitute the defendant a stockholder it was necessary to show, not only 
that  the stock had been issued, but that  it had been actually or con- 
structively accepted by the defendant. The defendant denied that he had 
accepted the stock. 

There was evidence tending to show that  on 5 January ,  1921, the 
Peoples Bank of East  Spencer issued two shares of stock to R. H. 
Terry  and that  on 4 April, 1934, Terry's certificate was surrendered 
to the bank endomed by Terry to the defendant; that certificates Kos. 
103 and 104 mere then issucd in the name of the latter. The  defendant 
testified that  he had never bought any stock in  the Peoples Bank of 
Eas t  Spencer, had never authorized any person to buy it for him, and 
had never paid for such stock. I n  explanation he said that four or 
five years before the trial, one F. J. Lassiter came to the defendant's 
store in  Winston-Salem, told him tha t  a letter was coming to Lassiter 
from East  Spencer in the defendant's name, and gave the defendant 
instructions to deliver the letter to Lassiter without having it opened. 
I t  was in  eridence that  the defendant's wife opened the letter; that  
Lassiter came to defendant's store on the day following; that  the d e  
fendant then told Lassiter tha t  h e  had never authorized him to buy 
stock in  the defendant's name; that  he did not want the stock and 
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t h a t  h e  wanted Lassiter t o  have t h e  en t ry  on t h e  boo1.s of t h e  bank 
canceled. T h e  defendant testified t h a t  a f te r  the  lettcr was opened 
lie signed these certificates i n  blank, gave them to Lassiter, a n d  a t  the 
sanle t ime  \vrote the  bank t h a t  he  h a d  not subscribed for  t h e  stock. 
H e  said tha t  lie t ransferred t h e  certificates to  Lassiter v l lo  h a d  caused 
them to be sent because lie thought  Lassiter mas the  o w w r ,  and t h a t  
hc. wanted tho bank "to take the certificates out of hi3 name." T h e  
defendant said, also, tha t  h e  had  ncre r  received a n y  dividends and 
liatl nc re r  beard anything f u r t h e r  i n  reference to the  stock un t i l  a f te r  
the nppoin t~ncnt  of the  receiyer. 

Tllis eridence had  a direct bearing upon the  q u e s t i o ~ ~ s  whether the  
tiefcndaut h a d  bouglit tlie stock,,whetlier i t  had  been sent o h i m  without 
his  linowledge, and  whether he  had  refused to accept i t .  I f  he  iieitlier 
bought ilor subscribed for  the  stock nor  accepted i t  wh7n i t  was sent 
to  h im,  i t  can  liartlly be said t h a t  lie is a stockholder subject to liability 
f o r  assessmeilt. Vlider these circumstances, nothing else appearing,  
tllcrc. woultl be neither ratification nor  estoppel which would bar  the  
dc f ~ n s e .  

JVc do not sav there  is no evidence t h a t  the defendant accented the  
stock, b11t ~ n e r e l y  t h a t  there is  evidence t o  the  contrary.  111 Trust Co. 
1.. , J c d  im, 103 N. C., 761, i t  was s h o ~ v n  t h a t  one of tlie appel lants  ad- 
rnitted tha t  he l i d  been a stocliholder i n  t h e  bank and h a d  sold his  
stock without  haying i t  t ransferred on  t h e  boolrs of the b a u k  Tlie  
Court  sa id :  "Ho was not rcliered of his  s ta tutory liability as  such 
stocklioltler by  t h e  sale of such stock. H e  remained subject t o  such 
liability so long a s  sucli shares  of stock stood i n  h i s  name upon  the 
books of t h e  bank. H e  could be relieved of sucli l iabi l i ty  only by a 
transfer of such sllares to a purchaser, i n  accordance with t h e  pro- 
visions of t h e  statutes. 3 C. s.. 219(d) ."  T h i s  statement of t h e  law ~, 

will app ly  i n  the  present case if the  defendant's acceptan1:e of the  stock 
is  established. 

X e w  tr ia l .  

L. H. EARNHARDT AND WIFE, BEULAH LYERLY EARNHARDT, v. FRANK 
It. BROWN A X D  STAHLE LINN, TRUSTEES, AKD D. A. RENDLEMAN, 
T R ~ S T E E  IS BANICKUPTCT OF PERPETUAL BUILDING 6r LOAN ASSO- 
('IATIOS. 

(Filed 15 May, 1929.) 

1. Building and Loan Associations D +Borrowing stockholder not en- 
tit,led to have debt credited with amount paid in on stock. 

Equality among the stockholders of an insolvent b,uildiny and loan 
association requires that the solvent credits of the association be collected, 
thus placing the borrowing and rionborrowing stockholders on a parity, 
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second, that the debts be paid, and third that the balance be distributed 
according to the respective rights of thc parties, and the borrowing stock- 
holders are not entitled to first deduct from their debt to the corporation 
the amounts they have respectively paid on their shares of stock from the 
amount they are obligated for on the mortgage debt. 

2. Samdo inder  of Trustee in bankruptcy not prejudicial to stockholder 
suing in State court to enjoin foreclosure by receive-Parties. 

%here a borroning stockholder in a building and loan association has 
filed his proof of claim in bankruptcy proceedings of the association i n  the 
Federal court and brings suit in the State court to enjoin the forecalosnre 
of the mortgage securing the loan, he may not successfully maintain 
that tlie trustee in bankruptcy, appointed in proceedings regular upon 
their face, made a party by order of the State court, \\as not a iiecwsarg 
party therein, nor are his rights prejudiced t11erel);y. 

_ \ P P ~ A L  by plaintiffs from l i a r d i n g .  J., at February Term, 1929, of 
ROWAK. 

C h i 1  action by plaintiffs, subscribers to  stock in  the bankrupt Per-  
petual Building & Loan Association arid borrowers therefroni, to re- 
strain foreclosure of their deed of trust and to cancel the indebtrdriess 
secured thereby, after deducting the payments made on their stock 
from the  amount borroaed. The  trustee in  bankruptcy, by order of 
court, came in  and nladc hirnsclf a party defendant and resisted 
plaintiffs' demand. 

From a judgment authorizing a foreclosure of the deed of trust, arid 
denying plaintiffs the relief sought, they appeal, assigning errors. 

EI. L. T a y l o r  and J o e  17. E r r i n  for plaintif ls.  
R e n d l e m a n  d? Rendleman ,  T .  C. F u w  a n d  J o h n  111. Rob inson  for 

defendants .  

STACY, C. J. Equality among the stockholders of an insolvent build- 
ing and loan association requires, first, that  the solrelit credits of the 
association be collected (thus placii~g the borrowing and nonborrowing 
stockholders on a pari ty) ,  second, that  i ts  debts be paid, and, third, 
that  the balance be distributed according to the respectire rights of the 
parties. Rendleman  21. Stocssel,  195 hT. C., 640, 143 S. E., 219. This 
is  what the defendants are trying to accord the plaintiffs in the prcseiit 
suit. I t  is all they are entitled to receive. 

Bu t  failing in their effort to ha re  the payments made 011 their stock 
deducted from the anlount borrowed, which would credit them with 
all they have paid on their stock a t  the expense of the other stockholders, 
the plaintiffs take the position that  the Perpetual Building & Loan 
Association is not amenable to the Federal Bankruptcy ,Act, and that 
the trustee in bankruptcy is not a proper party to this actioii. 
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The  proceeding in bankruptcy, which has been pending for more than 
two years, and in  which plaintiffs filed claim for the amount paid on 
their stock, is not void on its face. The  allegations of the petition are 
sufficient to give the Federal Court jurisdiction, and i t  has  decided 
the question against plaintiffs' contention. First Sa t .  Bank c. Klugg, 
186 U. S., 202. This  distinguishes the instant case from Vallely v. 
Northern Fire & Marine Ins. Co., 254 U. S., 248, strongly relied on by 
plaintiffs. The  same point was raised and resolved against the position 
of the plaintiffs in Rendleman v. Stoessel, supra. 

Furthermore, i t  could avail the plaintiffs nothing to have this question 
decided in  their favor. What  boots it to them whether they pay their 
note to the trustee in  bankruptcy or to receirers appointxl by the State 
cour t?  They must pay it to somebody. Up to the present, they have 
been accorded the same consideration as  the other borrowing stock- 
holders. They have no right to demand more. I t  is not contended that  
they have received less. The  plaintiffs have no just cause for complaint. 

The verdict and judgment will be upheld. 
No error. 

JOSEPH KJELLANDER v. PIEDMONT BAKING CO. 

(Filed 15 May, 1929.) 

Trial E d-Request for instructions not supported by evidence properly 
refused. 

In an action to recover damages for injury alleged to have been negli- 
gently caused by a collision between plaintiff's car and the defendant's 
truck on a public highway, an instruction requested by the defendant is 
properly refused when not based upon evidence in the case but on an 
inference that had the plaintiff blown his horn it would have aroused 
the defendant's driver of the truck from his inattention in time to have 
avoided the injury in suit. 

APPEAL by defendants from Lyon, Emergency Judge, at  September- 
October Term, 1928, of BURKE. 

Civil action to recover damages for an  alleged negligent in jury  re- 
sulting from a collision between plaintiff's automobile, driren by him- 
self, and the defendant's truck operated at the time by one of its 
servants or employees. 

The  evidence tends to show that  on 9 March, 1928, the plaintiff, 
while driving in his automobile along highway No. 67 ,  between Tay- 
lorsville and North Wilkesboro, saw the defendant's truvk approaching 
from the opposite direction, astride of the center of the hard surface 
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(which was 18 feet n ide) ,  running a t  a speed of about 30 miles an 
hour and with its front xvheels "vobbling." Realizing that something 
was wrong with tlie truck, the plaintiff r an  his car entirely off the 
hard surface, on his right-hand side of the road, and stopped. The 
driver of the truck, instead of keeping with the curve of the highway, 
ran  off the hard surface, 011 his left-hand side of the road, a t  a sharp 
angle and struck plaintiff's car, demolished it, and seriously injured 
the plaintiff. The  collision occurred 1%-ith the defendant's truck on the 
wrong side of the highway and plaintiff's car on the right side of the 
road entirely off the hard surface. Plaintiff ran  as f a r  to the right as he 
could in order to avoid a collision. H e  did not sound his horn. 

The defendant offered no evidence, but proffered the following special 
instruction : 

"If you find from the evidence that  the plaintiff knew, or by keeping 
a proper lookout would have known, that  the driver of defendant's truck 
was not aware of the approach of plaintiff's car, that  when plaintiff 
knex-or should have known such fact-he had time to warn the de- 
fendant's driver of his presenco by blowing his horn or by making other 
timely signal, and that  plaintiff failed to so blow his horn or to make 
other timely signal, then the court charges you i t  would be your duty 
to answer the second issue 'Yes'; provided you further find from the 
e d e n c e ,  and by its greater weight, that  the defendant's driver, upon 
giving such signal, IT ould hare  turned the truck to the right and thereby 
avoided tlie collision and the in jury  to plaintiff." Prayer  refused; 
defendant excepted. 

The  usual issues of negligence, contributory negligence and clamages 
nere  submitted to the jury, and from a verdict and judgment in favor 
of plaintiff, the defendant appeals, assigning errors. 

ITJ. C. Ervin,  8. J .  E'~l;in and S. J .  Ervin,  Jr., for plainti f .  
Self, Bagby d? Patrick for defendant. 

STACY, C. J. The learned counsel for appellant, X r .  Self, advances 
the folloning argument in favor of the special instruction proffered by 
the defendant, but which the court declined to give: 

"It may be that the driver of defendant's truck yieltled for a few 
seconds to a dernand for sleep; he may ha re  a l l o ~ ~ w l  his milit1 to nancler 
from the business in hand to contemplation of some rcal or fancied 
trouble; he may h a r e  fallen into a 'b ro~rn  study' or a fit of absent- 
mindedness. Bu t  nhatever the reason for his lapse, it  is 11igldy probable 
that he would h a w  's1i:rppcd out of it' iiietnntly if the plai~itiff had 
sounded his horn, and there nould have been no collision." 



I N  THE SUPREME COURT. 

T h e  argument  is ingenious, a n d  worthy of preservation, but  i t  would 
seem t h a t  t h e  instruct ion was properly declined, a s  the  defendant  offered 
no evidence t o  support  i ts  contention. T h e  cross-examination of plaintiff 
did not supply t h e  defect i n  th i s  respect. T h e  court  comniitted no e r ror  
i n  refusing t h e  instruction a s  requested. T h e  case was ful ly  covered i n  
the  charge. 

A careful  perusal  of the  record discloses no reversible error  committed 
on the  t r ia l ,  hence t h e  verdict and  judgment will be upheld. 

KO error. 

COMMERCIAL INVESThlENT TRUST,  INC., v. J. S. WINDSOR,  ASD J O H N  
P. BISHOP,  J O H N  F. E'ULTON, A X D  REX I?. BISHOP,  COPARTXER~ 
TRADISG AS "THE RIOTOR COMPANY." 

(Filed 15 May, 1929.) 

1. Bills and Notes I c-Rights and liabilities of parties upoa certification 
of check. 

A drawer of a check by having the dravee bank certify it  before de- 
l i ~ e r i n g  it  to the payee of the check does not change ti-e status of his 
liability thereon, the effect being to add the credit of the bank to that 
of his o u n ;  but it  is otherwise if the payee of the checlr accel~ts it  un- 
certified and then has it certified by the drawee bank inste:id of presenting 
it for payment, for then the credit of the bank is subs~ituted for that 
of the drawer of the check and the liability of the l a t tw on the checlr 
he has issued ceases. C. S., 3115. 

2. Sam+Conflicting evidence as to whether certification wns made by 
drawer or payee should be submitted to jury. 

Where the evidence is conflicting a s  to whether the dr t~wer of a check 
has it certified a t  the drawee bank or whether this w ~ s  done by the 
payee thereof or his agent, a peremptory instruction thai the drawer of 
the check was relieved from liability is reversible error, the issue being 
for the determination of the jury under proper instructiclns. 

3. Payment A +Where check given for prior installment is returned un- 
paid without knowledge of agent receiving check certified by drawer 
for full balance, drawer not relieved of liability. 

Whr~rc~ the dcf(~nt1t111t l )n~thnwt l  an auton1olnlc- tli:~owl~ a local tlraler 
under a title retaining contract securing notes for mnatlil) gajlnents 
and was sued thereon by the financing corporntion cli~inling as  a 
holder in due course for value, arid the defense of ~!avment was pleacled 
n i th  evidence tending to show that the defentltlnt matlc pnjuient b~ 
celtified check given by his agent to the agent of tllc l~lnii~tiff for the full 
balance due by the d~fendant ,  and that tlw check was rcjected by the 
plaintiff on account of a check givrn for a prior installnient having 
been returned unpaid, and the rejected check was ~e turned  to thc defend- 



N. C.] SPRING TERM,  1929. 209 

ant's agent and credited to his account, and the evidence as to nhether 
the check was certified by the drawer or the payee was conflicting: Held,  
a peremptory instruction that the drawer of the check would be relieved 
of liability in the absence of a new contract or understanding was re- 
versible error to the plaintiff's prejudice. 

, ~ P P E A L  by plaintiff from C'lemenf, J., at  J anua ry  Term, 1929, of 
GUILFORD. S e w  trial. 

Action to recover an amount alleged to be due on a note a i d  to subject 
personal property to the payment of the amount due. The  defendant 
Windsor purchased from his codefendant, The  Motor Company, an  
Oakland automobile, and as evidence of and to secure the purchase price 
~xecuted and delivered to The Motor Company the following promissory 
note : 

''$876.00 Greensboro, N. C., 8/14/24. 

After date, I, np, or either of us, promise to pay to The Motor Com- 
p m y  or order, in twelve equal monthly installments of $73.00 each, 
the first payable one nlontli after date, eight hundred seventy-six and 
00 '100 dollars with interest from maturity a t  the highest l a ~ ~ f u l  rate. 

*hid if allov,ed by law, 15 per cent of the principal and interest of 
this note as attoriicy7s fees, if placed in the hands of an attorney for 
collectioi~, and authority is given, irrevocably to any attorney at Ian. to 
appc:~r for me in any court, and w:lire the issue and service of process 
arid confess a jutigment against me in faror  of tlle holder hereof, 
for such aiilount as may uppcar to be unpaid hereon a f t w  maturity, 
togc,tlier with C G P ~ R  ant1 attoriiefs fees, and to release all crrors and 
v.-aire all right to appear. Value received without relief u~ ide r  any es- 
emptio~i or ilisolreiiyv l a \ \ .  Gpun iioripayinent of any ins tn l l~~~er i t s  at 
its ~iinturi ty a11 rell12,iliing ilistallmellts >hall become iimnetliatcly due 
and payable. 

Kcgotiable and payable a t  the office of Couin~ercial Inrestnlent Trust, 
Iiicorporated, 41 En-t Forty-second Street, Ken. T o r h  City, with 
exchange on S e w  Pork .  

(Signed) J. S. JTIYDSOR." 

Contem~oraneously with the executiou of the note, Windsor m d  The 
Motor Company signed a collclitioilal sales contract, by tlle terms of 
vhich JITindsor purchased and The Motor Conlpany sold the autoinobile, 
thc seller retaining title until all the  terms of the note mid the contract 
lvere conlplied with. Immediately after the execution of these papers 
they nere  endorsed and assigned to the plaintiff, who claims to he a 
holder in due course. On the date they xvere transferred The Motor 
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Company p a r a n t e e d  the payment of the note, waived demand, protest, 
and notice of protest for nonpayment. I n  a separate writien instrument 
dated 11 September, 1923, The Motor Company had guaranteed the 
prompt and fai thful  discharge of all its present and future liabilities 
and obligations to the plaintiff growing out of the purchase of its notes- 
the agreement being continuous and applying to  trans,xtions taking 
place betvcen The Motor Company and the plaintiff aftel- the execution 
of the paper. 

The plaintiff caused the car purchased by Windsor to  be seized under 
procwdings in claim and delivery and i t  mas sold by the sheriff a t  
public auction a t  the price of $460. The defendants contended that  the 
full amount due on the note in  cluestion was paid to the plaintiff prior 
to the institution of the action. Issues were submitted tcl the jury and 
answred  as follows : 

I s  the plaintiff the owner and entitled to the possession of the auto- 
mobile as alleged in the complaint? Answer : No. 

What mas the market value of said automobile a t  the time i t  was 
taken by order of claim and delivery ? Answer : $700 (and interest from 
12 May, 1925). 

I n  what amount, if any, are defendants indebted to plaintiff? Answer: 
Kone as to J. S. Windsor. $438 (and interest from 10 April, 1925) by 
John P. Bishop, John  F. Fulton, Rex F. Bishop, trading as The  Motor 
Company. 

I t  was adjudged upon the verdict that  the defendant Windsor recover 
of the plaintiff and the U. S. Fidelity and Guaranty Company as surety 
upon his bond the penal sum of $1,000 to be discharged upon payment 
to the defendant Windsor of the sum of $700 with interest as therein 
provided and that  the plaintiff recover of The  Motor Company $438 
with interest from 19 October, 1925, and the cost of the ac;ion. Plaintiff 
excepted and appealed upon error assigned. 

Shuping & Hampton for  plaintiff. 
H a r r y  R. Stanley fo r  defendants, Rex. F. Bishop and J o h n  P. Fulton. 
Frazier  & Frazier  fo r  J. S. Windsor. 

AD AM^, J. The defendant Windsor bought an  Oakland automobile 
from his codefendants, The  Motor Company, and to securtl a par t  of the 
purcliase price executed the note in controversy and the conditional 
sales contract. Immediately after they were signed these papers mere 
duly endorsed and transferred to the plaintiff. The  no:e, which mas 
payable in twelve monthly installments, contained a provision that  
upon nonpayment of any ii~stallnlent a t  its maturity all remaining in- 
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stallments should then become due. The plaintiff alleged that  Windsor 
had made default in the payment of four successive installments and by 
letting one of his checks be protested had incurred an  additional liability 
of one dollar and fifty cents. I n  virtue of the maturing clause the 
plaintiff brought suit to recover $512.50 with interest, the whole amount 
claimed to be unpaid. The  only answer filed was that  of Windsor, who 
alleged that  the note sued on had been fully paid and satisfied before 
the summons was issued. The plea of payment was controverted, and 
as to this defense the evidence tended to show the following circum- 
stances: I n  the latter par t  of March, 1925, J. W. Holman, who was i n  
the service of the plaintiff, i n  consequence of a demand made on John  P. 
Bishop, for payment of the note held by the plaintiff, received from 
Bishop a check in the sum of $438, which the plaintiff refused to accept. 
Holman made a second demand for payment on 10 April, 1925. Windsor 
the11 paid Bishop $438 and Bishop gave to Holman a check which with 
the endorsement is as follows : 

10  April, 1925. 
P a y  to the order of Commercial Investment Trust, Inc., $438.00- 

not over four hundred thirty-eight dollars and no cents not over. 
UNITED MOTOE SALES. 

B y  Jno.  P. Bishop. 
Acct. ATO. 227912-14-E 

Payment in  full note J. S. Windsor, and check previously given on 
same. . . . And certified as follows: 

Certified. Good when properly endorsed. Greensboro Kational Branch, 
American Exchange Kational Bank, Greensboro, N. C. $438.00. 

I. F. PEEBLES, Cashier." 
And endorsed on back as follows: 
"For deposit only pay to the order of any bank, banker, or trust 

company. COMMERCIAL IX\'VESTJIENT TRCST." 

The bank charged the check to the account of Bishop, or the LTnited 
Motor Sales. Holman sent the check to the plaintiff and a clerk in the 
plaintiff's office stamped the last endorsement on the back of the paper. 
The plaintiff seeing that  the check fell short of the remainder due on 
the note, sent it back to Holman. Holman turned it over to Bishop, 
telling h im that  it could not be accepted in full payment of the note 
because a check giren by Windsor on one of the installments had been 
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returned unpaid, and that  to the $438 for which the check was given 
must be added the unpaid installment ($73 and $1.50, protest fee), 
making a total unpaid indebtedness of $512.50. The check was returned 
to the bank by Bishop and was credited on the account of the United 
Motor Sales; i t  ~ 7 a s  never paid to the plaintiff. 

There are a number of exceptions to the charge, but in our view 
of the case it is necessary to corisider only the one which was taken 
to the following instruction : "But if you find that  Holman, the agent 
of the company, took this check from this defendant Windsor, or that  
he had Windsor to execute this check to Bishop, and that the check was 
then taken at the request of Holman to the bank and certified, and 
that  he received tha t  check he would be receiving the check from 
Windsor, and that  after the check was certified, that  unless he  made 
a xiem contract or had a new understanding with Windsor about the 
matter, then Windsor woidd be relieved from further liability." 

This part  of the charge is subject to criticism. There is  evidence 
tcndiiig to show that  when Holman called on the defendants for a set- 
tlemeut lit  did not have the note, but, according to the testimony of 
Windsor, only "a duplicate record of the balance due," and that when 
Holman received the certified check there was due the plaintiff, in addi- 
tion to the $438 for which the check was given, an  unpaid installment 
of $73 and protest charges of $1.50, making a total of $512.50. I t  
may plausibly be contended that  Windsor a t  that time had knowledge of 
his unpaid installment and of the charges for his protested check and 
that Holman did not. At any rate the certified check was not accepted 
by the plaintiff because, as insisted, it  was insufficient to cancel the note; 
it  was returned by the plaintiff to Bishop whose bank account, or that  
of the company lie represented, was then credited with four hundred 
and thirty-eight dollars. The  plaintiff has never received the proceeds 
of the certified check. Under these conditions was Wincsor necessarily 
r e l i e d  of liability for the want of a new contract or a new understand- 
ing between.hin1 and the plaintiff or the plaintiff's agent? 

As to the certification of the check the e~ridence is conflicting. Hol- 
man testified that  he procured the certified check from Bishop; that  
Bishop had it certified and gave i t  to him. Windsor said on his cross- 
examination that  he gave the money to Bishop; that  Holman wanted a 
certified check; tha t  Bishop gave him a cherk and had it certified. H e  
said also that  "they (Bishop a i d  Holman) went to the bank and had it 
certified"; but he did not go with them and did not know what occurred 
there. I n  another part  of his testinlony Windsor said he paid Holman. 
The cashier did not remember who was with Bishop when the check was 
certified. I n  this conflict of testimony i t  will be 0bserv.d that  the in- 
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struction excepted to is based upon these hypotheses: (1) that  Holman 
as agent of the plaintiff received the check from Windsor; o r  ( 2 )  that  
he had Windsor to make the check to Bishop; and ( 3 )  that  the check 
n a s  then taken to the bank a t  the request of Holman and certified, arid 
that  "he r ece i~ed  it i n  that manner." The first and second of the 
hypothetical findings are disjunctive, and there is no evidence to support 
the second. The language is susceptible of the interpretation that  if 
Windsor deposited $438 with Bishop and the United Motor Sales 
through the agency of Bishop drew its check for this sum and Bishop 
had the check certified a t  the request of Holman and then cleliveretl 
tlie check to Holman, Windsor xould be released from liability to the 
plaintiff uillcss a new contract n a s  niade. The jury may l i a ~ e  un~ler -  
stood this to be the nleaning; if so, they may h a r e  been misled as to the 
law. The draxler of a cllcck may ha le  it certified before it is  deli^-ererl 
to the payee; lie may deliver it without certification and the pa?ce may 
thrn h a ~ e  it certified for his olrn bcncfit. I n  tlie latter case the liability 
of the tlraner is not the same as in tlie former. The distinction is thus 
p o i n t ~ d  out in 5 R. C. L., 521: "Wliea a check payahle to aiiotlier 
ptwoil tli:ln the draner  is presented by the draner  to tlir ba~ ik  for 
ccrt if icat io~~. the bank knoxs that  it has not been negotiated, slid that 
it is i ~ o t  presented for payrnerit, but that  the d r a ~ t e r  ~ i s h ~ s  the obliga- 
tion of the b a ~ k  to 1my it to the holder when it is ~iegotiatetl, in ailtlitio~i 
to hi, o~vn  obligation; but when thc payee or holder of a check prese~its  
it for certification the bank knows that  this is done for the con\-cnieiice 
or security of tlie lioltler. The  holder niay demand paynient if lie 
cl~oo-e, arid it i3 only because, instead of payment, the holder clesircs 
certification, that the bank certifies the check illstead of paying it. I n  
one case the bank certifies tlie check for the use or con\ e~i ie~ice  of the 
drawer, a i d  in the other for thc use or  con^ etiience of tlie holder. I f  
tlie draner  t le l i~crs  the check already certified the relations, duties, arid 
obligations betneen liirn and tlie payee or holder are the banie as if sucli 
check had not been rertifiecl. I t  is otherwise nhere the check is tle- 
livered without certification, atid the holder, instead of presenting it for 
and receiving payment, presents a d  procures i t  to be certified. When 
the drawer of a check procures its certification bcforc delivering it to 
the payee, this  does not discharge him. H e  remailis the c r d i t o r  of the 
bank, and still liable to the holder of the check for the amount therrof. 
The bank, by certifying the check, becomes liable for the amount thereof, 
but the drawer may nevertheless be held in case the holder exercises 
due diligence in the check to the bank for payment and 
giving notice of the dishonor. The  only effect of a certification obtained 
by the drawer is to give additional currency by adding to his credit 
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the credit of the drawee bank; the bank thereby becom13s bound, but 
beyond that nothing is added to the legal force or effect of the 
instrument." C. S., 3115. 

This statement of the law is sustained in cases which are assembled 
in the annotation of Blake v. Hamilton Dime Sav. Bk. CO. 128 A. S. R., 
684, 696; First S a t .  Bank v. Currie, 9 L. R. A. (N. S.), 698; Dille r .  
White, 10 L. R. A. (K, S.),  510, 536. The drawer is not discharged 
when the check is certified by his procurement even if it is certified 
at  the request of the payee. Brannan's Negotiable Instruments Law, 
898, sec. 188. 

The evidence may be considered as tending to establish the fact that 
Bishop and the conipany for whom he acted acquiesced ill the return 
of the check and accepted the amount of it as a credit 011 the drawer's 
bank account. The drawer therefore was not released from liability; 
he cannot accept the benefit and reject the burden. Whether under 
these circumstances Windsor was discharged depends upon his relation 
to the drawer. He  testified as follows: "I paid the money over to 
Bishop in the presence of Mr. Holnlan. I had a bank account with the 
,ltlantic Bank' & Trust Company at that time. I might have given 
my check but I didn't. Mr. Holman asked for a check and he then 
wanted i t  certified, so I gave the money to Bishop and he gave him 
a check and had it certified. Although I was doing business with the 
Atlantic Bank & Trust Company, and had money there, instead of 
drawing my check on that bank, I turned the money oqer to Bishop 
and asked him to settle the bill, so he did it. I told John F. Bishop to 
settle the note. There were present, myself, Mr. Holman and Mr. 
Bishop; all three of us. I paid over to Mr. Bishop $438, and Mr. 
Bishop then issued the check offered in evidence." His answer to the 
following question, also, may be considered : "When the check was made 
out on 10 April, you procured Mr. Bishop to handle the transaction 
for you, to represent you, and to close the transaction for you instead 
of closing it with Mr. Holman, who was there present ?" H e  answered, 
"I told him to go ahead and close it. We were both there together. 
I could have settled direct with Mr. Holman but I would rather Mr. 
Bishop would do it for me. He had done it all the way through ~vhen 
it was necessary. I could have taken my money to the bank, deposited 
it and drawn my own check and delivered it to Holman." 

There was evidence that the plaintiff never authorized 13ishop or The 
Motor Company to collect any money from Windsor, and that Bishop's 
connection with the transaction ceased, except as to his personal liability, 
when the note and contract were assigned to the plaintiff. I t  was con- 
tended by the plaintiff that Windsor constituted Bishop 3r The Motor 
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Company  liis agent  to  make  p a y m r ~ i t  and  to  settle tlie eon t roxcny  o it11 
the plaintiff ant1 t h a t  a n y  llegotiation hc tneen  t h e  plaintiff and  Bidhop 
o r  T h e  Motor  C o i n p a i ~ y  TvaT also the negotiation of K i ~ i t l s o r .  TIT? c;niiiot 
agree nit11 the appcllecs t h a t  there  i z  P O  erideilcc to  austaiil th is  con- 
tclition. If W i i ~ t i w r  w\v fi t  to liegotiate :I icttlcnient n i t h  t h  plni i~t i f f  
th rough  t h e  agency of Bishop o r  Tl ic  Motor  Company  i~is tcat l  of corn- 
r n u ~ r i c a t ~ n g  directly n i t h  the  plaintiff thc. scope of the  aut l ior i ty  t h u s  
confcrrc.tl h o u l t l  be submit ted to  a n d  d e t e r ~ n i n e d  by t h e  jury. Otlicr 
i r ~ i t r u c t i o r i ~  present serious questions n h i c l ~  need not be c ~ n s i t l ~ r e d .  

S e w  tr ia l .  

1. Wills E i-Executor may briug action to construe will. 
a 

An executor of a will may  seek the advice of the court in the inter1)re- 
tation of the instrument :rut1 the tlisgosition of the testator's ost:lte \\-ithill 
the intent imd ~ n ~ > a n i n g  of t11e 1~11guag::~ used therein. 

2. Wills D +Issue of dcvisavit \el  no11 may be joined in action for con- 
struction of will by consent of parties. 

I n  :L suit by the executor to interpret the will of the tebtator 
~vlicrrin the issue of tlerisacit rfl tlon has been raised, the court, \ ~ i t l ~  
the co~iseut of all tllv l~xr t i r s  interested iiiay treat the case as 1lavi11~~ 
:irisell ul)on thf. issue ordinarily raised upon the caveat to the \\.ill 
l~robatcd in co~nmon form, and coi~strue the instrument n11on i ~ n  afIirm:~tirc 
finding upon that issue. 

3. Wills D i-Correct form of issue of devisavit vel non is sufficirnt and 
presents all issuable matters to the jury. 

The form of a n  issue submitted to the jury ullou tlie c;lreat to x \.,.ill 
"is the p:ll)er-\vritirg and erery part thereof offered iri t1vitlenc.e the last 
will nrid testamelit of the dcc~eased" is sufficient to lircstwt evcLry l:l~nsr of 
the case to the jury under proper iiintructions from the court. a r ~ d  when 
the xvriting is sought to be established as  a holographic will, it is riot 
error for the court to refuse to submit an issue with further iuquiry as  10 
its haring been found arnollg the testator's valuable Iiallers, or o t h t ~  
eridentiary matters arising in the inquiry under the issue submitted. 

4. Executors and Administrators A d-\Vord "executor" not necessars to 
appointment of will imposes executor's duties upon appointee. 

Where a letter w i t t e n  by a deceased person to his brother is 11rorell 
a s  the holographic nil1 of the d~eeased,  it is not necf3ssary that the 
nl i t ing specificall) make use of the nord "executor" if the t e ~ r u s  em- 
ldoyed in the letter confer the poners of executor upon the pt1lhon 
addressed. 
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DULIX U. DULIN. 

5. Wills C d-It is suficient if holographic will is found among papers 
regarded as  valuable by testator. 

In order to establish a valid holographic will it is not necessary that 
the papers among whir11 it  is found after the death of the testator he 
tlie most valuable of his papers, and it  is sufficient if 111: regarded them 
as papers of value, and worthy of preservation. 

6. Wills D i-Instruction that "every part" of holographic will must be 
in testator's handwriting includes signature--Burden of proof. 

An instruction that the caveators must prove that "evrry part" of 
the paper-writing be in the handwriting of the deceased includes the 
signature and is suficient and correct. 

7. Trial E c-Hypothetical illustrations in charge not prejudicial error. 
Hypothetical illustrations explaining the law arising ul>on the widence 

in a case will not be held for reversible error in the abs~.nce of potential 
~ re jud ice  to the complaining party. 

8. Wills E f-Construction of will as to beneficiaries thereunder. 
Where the obvious language of a will manifests the intent of tlie testa- 

tor that his nieces and n e l d i e ~ s  are to take as  benefici:~rics thereunder, 
his b,rotliers and sisters a re  excluded by uecessary ilnplic~tioli. 

9. Same--Construction of will as to share of beneficiaries. 
Where according to the direction of a nil1 the estate is to be equally 

divided between the nieces and the t ~ v o  nel~hews of the testator after tle- 
ducting a certain amount of money from the shares of the iiel)he\vs, 
the amount ilained is to be deducted from tlie sum of b<)tli their shares, 
each share burdeued with one-half the amount nauieil, I~efore equal clis- 
tribution of the balance is to be macle. 

10. S a n l ~ U n d e i .  facts of this case clirect,ion in will for education of 
beneficiary includes support and maintenance. 

A direction to an executor to educate ccrtnin beneficia:ks under the 
will includes the sul7port and m:~intenancc of such bei~cficiarics, under 
tlie facts of this case. and the ilegrce of education to be gircw then1 is 
~vithin the discretion of the esccutcc, and tlic executor 1-.as tlie authority 
to detluct within his re;:sonable discretion a ciirtain a;iiouiit of luoiley 
from tlic corpus of thc estate for this gurgrlse before mn!rinf distribution 
among other h,encficiarics as  further directed by the will. 

11. Executors and Administrators E +Diiaection that estatc bc equally 
divided gives implied powcr to sell estate for divisiol~. 

The power given in a will to an executor to divide the estntc among 
the beneficiaries thereill named implies the power to sell and conv~y both 
the real and personal prol~erty when necessary to effectuate the i n t n ~ t  of 
tlie testator as  gathered from the instrument. 

, ~ P P E A L  by A n n  Maxwell and  her  husband, Emmett  Maxwell, and  
S a r a h  Naxwel l  and  Frances  I l a x ~ v e l l ,  by their  guard ian  ad lifem, f r o m  
Harding, J., a t  M a r c h  Term, 1929, of IREDELL. N o  error .  
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I ,  I h e  fol lo~ving palm--writing purpor t ing  to be the last n i l1  and  

t e s t a r n e ~ ~ t  of C'. A.  I l u l i ~ i  n a s  prohated i n  c o ~ n m o n  f o r m  before the 
clork of S u l ~ c r i o i  ( 'ourt  of Iretiell ( 'ounty :?ntl cluly rcpistertd in t h e  
Record of Wil ls  : 

('Bro. P. P. Dulin,  11 August,  1926. 

I f  should die or get kill  g i \ c  F a m i c  l i i l l saps  $2,G00 of 11:y estate 
eclucate sistcr AIIIIS two girls arid devide the  rest equal except P a u l  
L m t z  arid R a l p h   lent^ g i \  e them $3,000 less tlian the  others or iiotliing 
at all  of m y  ~ i c p h e n  s ancl 1iea.t~. C. A1. DC'LIN." 

T h c r e a f t ? ~  P. P. Dul in  duly a s  e ~ e c u t o ~  of C. A. Dulin's 
estate. F a i l n k  Millsaps died dur ing  the  l i fe  of C. AL Dul in  and  her  
legacy lapsed. 0 1 1  10 J a n u a r y ,  1920, the  plaintiffs institntctl t l i i i  
actiori ill t h e  Sulwrior  Cour t  of Irctlcll seeking the  advice of the  court 
as  to  the  propcr construction of thc ni l l .  Pleadings lvcre filed ant1 
ccrtaiu of the  cic~fendants raised all i isue of d ~ o i s a i ' i t  1 . ~ 1  n o n .  I t  n a s  
t l l m  agreed by al l  parties i n  open court tha t  the action should be trcated 
a, a c a ~ e a t  to t h e  v i l l  and as  a proceedi~ig to  h a w  the  n i l l  probated 
ill .olemil form, aiid tha t  if t h e  issue zl~ould hc :ins\rcrctl f o r  the 1)ro- 
p o u n d u s  tile c o n s t r u c t i o ~ ~  of the  will shouL1 be dcterini~ietl  by the conrt.  
Ericie~ice n n s  iritrocluced aud  tlLe defeliclaats tendered this  issue: 

Th<l C. -1. Uul in  n r i t e  all  of paper -nr i t ing  propounded, n i t l i  iuteut 
tha t  it ~ h o u l d  be o p c r a t i ~  e as  his  last u ill and testament, and n as  i t  
fount1 : ~ f t e r  his  death arnoiig his  I aluable papers  or effects r 

T h e  follon ing  vcrtlict n as returned : "Is the paper-nri t ing and el ery 
p a r t  thcr17of offerctl i n  elidence a ?  Xxhibit A tlic last n i l l  all(! tcita- 
niPnt of C. A. Dulin,  deceased?" -1ns~ver : "Yes." 

T h e  appel1:irits exccl>ted to t h e  is iue wbmi t ted  ant1 to thc, refusal 
t o  submit t l ~ r  oue they t r d c r e d .  - 1 i t ~ r  a c l j u d i ~ ~ g  tha t  P .  I?. I h l l u  had 
beell duly appointed executor, tlie t r i a l  judgz construed tllc ni l1  as 
folio\\ s : 

"Upon the  prayers  by the executor fo r  instruct io~is  and  :in i l ~ : t q r c -  
t a t i o ~ ~  of w i d  ui l l ,  i t  i s  ordered, adjwlgecl :tnd decreed thcl court, a s  
fol!ov . : ( a )  T h a t  tlie extent, maliner and degree of etlueatio~i of 
F r a ~ ~ c ~ e s  : n ~ d  S a r a h  l f a x n c l l  (admitted by al l  par t ies  to be S i ~ t c r  A \ ~ l l ~ ' ~  

t n o  gir ls  refcrrcd to i n  tlic n i l l )  is ill t h e  souiid discretion of the 
c x c ~ u t o r  n~rtl  the csecutor h a s  r ight  to  set a p a r t  a n  arnomlt nliicll he 
tlcenis sufficier~t f o r  that  purpose and  divide the rest of the estate among 
those entitled. ( b )  I11 view of the  fact  that  the  two girls, S a r a h  and  
F ~ x i i c e s  M a x n  ell a re  n itliout a n y  means of support  and  maintenance, 
nl i ich fact  n a b  l m o ~ v ~ i  to  C. ,\. Duliri a t  tlic t ime lie made  said ni l l ,  
the  education of said girls includes their  niainte~iance and support dur -  
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i l ~ g  tlic period that they are being educated. (c)  That  the said girls, 
Snr:lh and Frances Maxwcll shall share equally n it11 the other nieces and 
~ ~ c ~ p h c v s  in said estnte nfter receiving their education from said estate. 
( (1)  T1i:lt tlic shares of Pnul Lentz and Ralph Lentz (two of the nephews 
of C. A. Dulin) are to be charged with $2,500 each befoi-e they partici- 
pate in thc cstate x i t h  the other nieces and nephews but the executor 
lias no right in his discretion to exclutle them entirely from participa- 
tion in his estate. (e )  That  it is the duty of the executor under the will 
to sell nntl dispose of all the estate of C, A. Dulin, both real and 
pcrsoli:~l and nfter tlie p a p e a t  of all debts of the said estate and charges 
ant1 es l )c~~ccs  of the adininistration of said estate and after setting apart  
a sum which the executor deems sufficient for the education of Frances 
and Sarah  31axwcll and their support am1 niaintena~ ce during the 
period that  they are being educated, as set forth in the above sectio~is 
( a )  and (b ) ,  the executor shall divide tlie estate equally among the 
fo l lowi~~g  nieces and nephews of C. -1. Dulin, whom the court finds to be 
d l  of the nieces and nephews of C. -1. Dulin, living a t  I he time of his 
death, subject, bowerer, to the charge of $2,500 each against the shares 
of Pau l  and Ralph Lentz as set forth in section (d )  above: William 
Dulin, Lucile Dulin (children of P. P. Dulin, brother of C. A. Dulin) ; 
Frances Max~vell, Sarah  Max~vell  (children of Mrs. Ann 31axwel1, 
sister of C. A. Dul in ;  Ralph Lentz, Fred  Lentz, Ben Miller Lentz, 
Wilma Marjorie Lentz, J e r ry  Junior  Lentz, Elizabeth Ellen Lentz and 
Pnul  Lentz (children of Nrs .  Mary E. Lentz, sister of C. 11. Dulin).  
( f )  That  under the said will I?. P. Dulin, the executor, has power to 
sell and convey the real estate of C. A. Dulin without securing an  order 
of court through a special proceeding instituted for that  purpose. 

" I t  is  further ordered, adjudged and decreed that  P. P. Dulin, Mrs. 
- inn IIaxwell and Nrs ,  Mary E. Lentz, the brother and two sisters of 
C. A. Dulin, deceased, have no share or interest in the estate of C. A. 
Dulin, under the aforesaid xil l ,  but tha t  all of said estate, both real 
ant1 personal, is bequeathed and derised to the nieces and nephews of 
C. -1. Dulin, hereinbefore named, and subject to terms hereinbefore 
nlentioned." 

Judgment x a s  rendered for the plaintiffs and the appellants named 
above duly excepted and appealed upon error assigned in the record. 

Sf( o f t  S. Collier aud E. -11. Land for plaint i f f s .  
B u r e n  J u r n e y  for defendant  appellees. 
P. T. S t i e r s  for tlefertdunt appel lants .  

- h m ,  J. I n  I l a r p c r  z.. I l a v p e r ,  14s  27. C'., 453, 45S, the Court said 
this:  "We note that this proceetling. brought to term, inc~ludes both the 
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issue of d e ~ ~ i i a c i f  z v l  n o n  and proceedings for the construction of the 
will. This  is certaiilly unusual, but all the parties are before us, and 
ask that  tlle ~vhole rnatter be deternlined in this action. I t  is not n 
question of jurisdiction (which w e  would be conlpelled to notice en: 
mero  mofu), for tlle clerk is part  of the Superior Court. N o  exception 
is taken, and the whole mxtter, under the consent and r e q u ~ s t  of 
parties, is  disposed of." The parties to the present suit agreed to pursue 
the same course and accordingly did not except to the form of the action. 
I t  is not denied that  the executor had the right to invoke the equitable 
jurisdiction of the court for direction as to the discharge of his trust. 
F r e e m a n  1;. Cook, 41 X. C., 373; Alsbrook v. Reid, 89 K. C., 151;  B u n k  
c. Alexander ,  188 N. C., 667; T r u s t  Co. v. Stevenson,  196 N .  C., 29. 

The appellants excepted to the issue submitted and to the judge's 
refusal to submit to the jury the issue nllich they tendered. The  ex- 
ception is  o~e r ru l ed  upon the familiar principle reiterated up011 s i n d a r  
facts i n  Cornel ius  v. B r a w l e y ,  109 N. C., 5-12: "The issue submitted 
arose on the pleadings, and n a s  such as afforded either party oppor- 
tunity to present any view of the law arising upon the evidence through 
the medium of pertinent instructions, and was therefore sufficient 
( l l u r r l p h ~ e y  7). C ~ L P I I - c h ,  an ie ,  132;  X~rldoo v. R. R., 105 S. C., 110;  
Dcnmarl i  1.. X. R., 107 S. C'., 187, Leach  u .  Linde ,  108 K. C., 54 i ) ,  and 
indeed, follows the precedents ill such caws. Eatoil's Forms, 282. The 
issues suggested by appellants presented rather elidelitial than  constitu- 
tivr facts, and nere  properly rejected. C f ~ ~ z n t  c. Bel l ,  37 S. C.. 34;  
P a i t o n  c. I:. li., 06 S. C., 453." 

The jury ncre  clearly inbirucred that  the b u r c h  wad upoil the plaiil- 
tiff*, nho  arc the propolulclcr*, to satisfy the jury by the gre:rtclr no lg l~ t  
of tli? el idence that  the pa l~e r  ill qubt ion  1s the last n ill and t(l2t;in1~1lt 
of C. -1. 1)ulin; a i d  this p r t  of the c l~arge  v a s  follo\\ed 11y 11,c~ more 
,pccific iiL-tructiol~ that i t  n a s  iliculi~be~it up011 tlle plaiutiii '~ t o  l i r o ~ c  
that tlic puri~ortc(l  nil1 n u s  found anlong 'he v:iluah!e p:ll)cv of <;I '  

testator. that it  na.; intentled by  llim to be a will disl)oall,g of his 
proljerty, :iiitl that erery part  of it n a ~  in his h ; ~ ~ i ( l ~ \ r i ~ ~ ~ i ' ~ - - t l l e  
\\or(lh " C J C ~ ~  1);1rt7' of t l ~ c  paper iicce-wlily inclutiiilg t l ~ e  < i ~ i ~ n r u r c .  
X C L ~ O  (,. JO?!CA,  7\ ST. C'., 40.2 ; Sy7)z~ it. j j r b ~ ~ g 7 i  f o ? ~ ,  85 LT. C., JCT ; 1 1 1  r~ 
l ~ ~ t l l / i ~ ~ ~ i t l ~ ,  170 S. C., 245; I, ,  I , ,  Ros,, l b 2  S. (?., 477. Tllc "~1i1ir11l:l- 
t i \ ?  :,i~{l direct pronf" tlccl.irct1 to hc mce.h:lry ill hqf .  J o l l n J ,  L . i ~ l g e  L .  

( t r l l c  i ~ c l c > i . ,  26 S. C., 333, niay be found in the tcatimo~ly of thc \ , i t t i~~>ses  
ill tlic cusc bcfow LI., rliough in the raze ju*t cited C'ltic f .Jlislrr.c. Ru$ii/ 
110 doubt hati rcfcrcilce 1)rilmrily to tile il~suficicnry of hcar.ay (1-i- 
tl,,nce. The ap~)rl lal l ts  h a ~ e  no juct cnuw of complaint againqt the 
charge upoil the burden of proof. 
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There ~ v a s  evidence tending to show that the contested paper w s  
found a t  C. A. Dulin's home, i n  a trunk which was kept in his bedroom 
with his clothing; that  the trunk was lockc'd, the key in a bookcase; 
that in the trunk were deeds, plats, paid checks, personal letters, and 
photographs. I t  was testified that  other papers of a different character 
311d apparently of less value were found elsewhere in the house. The  
appc~lls~lts  contended that the asswted will was not found anlong the 
maker's v:~lu:~blc papers, and cscepted to the instructiol given on this 
question. 

The following definition of "valuable papers" was approved in the case 
of Ita re JeilX,ins, I57 S. C., 429 : " 'Valuable papers' within tlie meaning 
of the statute arc such papers as are kept and considered ri-orthy of 
being tnlien care of by the particular person, having regard to his con- 
(lition, buai~iess, aild habits of p re se r~ ing  papers. They do not necessarily 
mean tlie lilost valuable papers of the decedent even, and are not confined 
to papers har ing  a inoney value, or to deeds for land, obligations for 
tlic p y n w l i t  of 111011ey, or certificates of stock. The  requ renient is only 
i~ i tencl~d as an ilitlication on the part  of the writer that  it is his intention 
to preserve and perpetuate the paper as a disposition O F  his property, 
and that he regards it as valuable; consequently, the sufficiency of the 
place of deposit to meet the requirement of the statu e will depend 
Iargcly upon the condition and arrangements of the testator, Pri tchard 
on Wills, see. 237; Winatead v. Bowman, 68 K. C., 170; Narr v. Xarr ,  
2 Hcad., 303; S. c., 5 Sneed, 385; ,411en v. J d e r ,  6 Lea, 6 7 2 ;  Reagan c. 
Sfanly,  11 Lea, 316." 

The substance of this definition was included in t h ~  charge. The  
iinagiiiary cascs proposed by the tr ial  judge, to which exception was 
noted, wcrc llotliing more than hypothetical illustrations of this defini- 
tioil, containing so f a r  as we can see no potential prejudice to the 
positioi~ takrli by the appellants or to the ckfenscs on which they rely. 

r -. 1 I ~ c  r e n ~ a i n i i ~ g  exc~ptiolis relate to the interpretation of the will. I t  
was first adjudged that P. P. Dulin is the duly appointed executor. The  
word "executor" does not appear in the will, but the testitor imposed 
npoll P. P. Dulin certain duties which are usually performed only by 
a person acting in a representatire or fiduciary characte~.. appoint- 
nlent of this liinit nlay be indicated by any words which confer upon a 
designated person the rights, powers, and duties of an eswutor.  The in- 
tent of the testator is shown, the appointee is identified, and to him is 
committed the disposition of the estate. The  testator's language, we 
tllilik, is sufficiently clefinite to warrant the conclusion that he intended* 
to appoint his brother tlie executor of his estate. 23 C, J., 1020, 1021; 
Harper v. Harper, supra. 
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I t  does not definitely appear whether the testator hail assets to he col- 
lected axid debts to be paid;  but n e  should hesitate to say that the 
direction to "diride the rcst equal" does not import the poncr to collect 
as \\ell as the power to disburse. Without deciding this q u e d o n  n e  
]nay ~ a y  that  the conferred power to d i ~ i d e  the propcrty reaso~ixbly 
imports thr  pover to sell it  for distribution. Foster  v. C'lazgc, 22  S. C.. 
209;  T'aughan 7%. E'armcr, 90 K. C., 607;  Counc i l  2;. I ~ C C P P ! ~ ,  95 9. C., 
131. The  esccptlon to the ortler directing the cxecutor to sell aiitl diipoie 
of tlle testator's r e d  and personal property must tlicreforc be 01 erruled. 

The  I)rother aucl the t n o  eistcrs of the testator werc propcrlg ex- 
cluded. 111 coilstruiiig tlle n i l l  n e  must h a l e  regard to the tc -tator's in- 
tention, but as nab said in I l lc I~ 'cr  u. J lcXinrzey ,  184 S. C., 303, it is 
]lot the ii~teiitiorl that may h a l e  existed in his m i i d  if a t  rariance 
nit11 the o h  ious meaning of the words used, but that nhicll is esl~rczsetl 
by the language hc has employed. The  testator's espri~zicd intcwtion 
was to p ro~ i t l e  for his ilephews and nieces-not to gire his estate ill 
equal parts to his next of kin. 

Y c  h a ~ e  coilsidrred all the exceptioils but arc unable to roncur in the 
appellants' interpretation of the nil l .  T7e f i id  

S o  error. 

(Filed 15 May, 1920.) 

Appeal and Error J -Appeal from denial of judgment on plcaclings n i l 1  
be dismissed. 

An ali~c:ll to the Sugrenie Court will lie only from final judqmcnt, 
and an appeal from the denial of a motion for judyrne~it on the 1~1eading.j 
\I ill  be clismissed. 

-IPPE'IL by plaintiff from Schencl;, J., at  November Term, 1928, of 
HEADERSON. 

Civil action arising erc: con f rac tu  for certain coilstructiol~ work ant1 to 
recover or1 an  award. 

Defeudai~t  filed ansner, alleged noiicompliance on the part of plaintiff, 
ant1 asked for judgment by n a y  of counterclai~n. 

Plaiutiff n i o ~  ed f o r  judgment on the pleadings. Overruled; t w q t i o n  
and appeal. This  is the only assignment of error appearing on the 
record. 

L. B. Prince for plaintif f .  
B l y t h e  (e. Sheppard  for defendant .  



222 I N  THE SUPREME COURT. [I97 

PER CURIAM. The appeal must be dismissed on authcrity of Gilliam 
v. Jones ,  191 N. C., 621, 132 S. E. 566. 

The denial of a motion for judgment on the pleadings is not appeal- 
able, as there is  no final judgment. 

Appeal dismissed. 

C. H. KANCE v. J. A. AND J. H. HULIS.  

(Filed 15 May, 192!).) 

Appeal and Error J d-Burden of showing error is on appellant. 
On appeal to thc Supreme Court the burden of showing error is on the 

appellant. 

CIVIL ACTIOS, before Sinclair, J., at  April  Term, 1928, af MONTQOMERP. 
The facts are stated in a former appeal reported in  192 S. C., 665, 

135 S. E., 774. 
Two issues mere submitted to the jury. The  issue of indebtedness 

was nnsxered i n  favor of defendants, and from judgment upon the 
Verdict plaintiff appealed. 

W .  A. Cochran for plaintiff. 
Britfain, Britfain LC' Briftain for defendant. 

PER CURIAJI. The evidence presents an issue of fact and no more. N o  
reversible error is  pointed out, and the burden to show such error is 
upon the appellant. 

A ~ f i r m e d .  

R.  A. KORAIBX v. TV. R. PORTER.  

(Filed 15 Mag, 1929.) 

1. Master and Servant D +Father employing son not liable for indepen- 
dent act of son outside of scope of son's employment. 

Cridcnce tending to show that the plaintiff vas  injured by an es- 
1)lo-ion of n cnrtritlge which the defendant'* gouiig son t lrem in the store 
in defendant's store on Saturday when the son was helping his father 
therein, is insufficient to hold his father liable in clamageci, and defendant's 
motion as of nonsuit is properly granted. C. S., 567. 
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2. Negligence D +Acts in aid of pcrson injured are not evidence of 
adn~ission of negligence and lhbility therefor. 

Whcrc the eridt.nce i.: sufhcic~nt to sustain an action for a ~ i e e l ~ e e ~ l t  
p e ~ w ~ n a l  injur j ,  the defendnnt's acts of mercy in taking the l~iaint~ff  to 
a hos111tnl aftcr the injury and paying the bill cannot be i rn~~utcd  a i  all 
admi>iion of liability for damages. 

, ~ P > . A L  f r o m  E'inley, J., a t  March  Term,  1925, of C'LEVELAXD. 

,lffirinetl. 
Defendant  kept  a store and  h i s  young son, Bobby, about 14 years 

of age, v h o  n e n t  to  scllool, but  on Sa turdays  r a s  helping his fntllcr 
ill his  storc, tllrew a car tr idge i n  the  stove a n d  i t  exploded and  ~ I I P  shell 
struelr plaintiff i n  the eye pu t t ing  i t  out.  

A t  the close of the  plaintiff's evidence, the  defendant mored for  
judgmellt a s  i n  case of nonsuit,  C. S., 567. T h e  court  b c l o ~  g r a n t t d  
defendant 's niotion. Plaintiff excepted, assigned error and  appealed to 
the  Supreme Court .  

R. T.  Falls for  plaintiff. 
Ryburn cC. H o e y  for de fendan t .  

PER CITRIAM. We cannot hold, under  t h e  facts  and  circunlstances of 
t h e  case, t h a t  t h e  niischievous act  of the  defendant's young son was i n  
the  scope of his  employment and  hold t h e  defendant, h i s  father ,  liable. 
I t  was a deplorable affair,  but  i t  mas a boyish p r a n k  t h a t  so often 
brings disaster-but we cannot  hold t h e  fa ther  responsible. 

The fact  t h a t  defendant procured a doctor, took plaintiff to a hospital 
and paid the  bill is i n  n o  sense a n  implied admission or  circumstance 
tending to admi t  liability. I t  was  a n  act  of mercy, a humanitarian act 
t o  repair  as  f a r  as  possible h i s  boy's mischievous conduct. R a r b c ~  v. 
R. R., 193 IT. C., a t  p. 696. The judgn~ei i t  of the court  below i s  

Affirmed. 

GEORGE C. SCOTT v. E. 4. GILLIS, TRADING AS E. A. GILLIS & COSIPAS'Y. 

(Filed 22 May, 1020.) 

1. Injunctions D b-Upon conflicting evidence continuance of tempornr~ 
injunction is proper. 

Where the evidence upon the return of a preliminary rcstraininy order 
raises serious questions as to  the existence of facts which malce for 
plaintiff's rights, and sufficient to establish them if found in his favor, arid 
damages may not be ascertained in law, the preliminary order uill  be 
continued to the final hearing. 
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2. Appeal and Error J c-Where findings of fact do not appear of record 
they are presumed correct. 

M'llere the record doe<: not 41om a request hy the defeldnnt for a f i ~ ~ d -  
in: of fact by the trinl court upon which he continues a temporary in- 
junction to the final lienrinq, the presumption is that the court found the 
facts to be as  allcged in the complaint, and his order hnsed tliercon will 
be affirmed. 

3. Appeal and Error J a-Snprcnw Court mag find facts in injunctirc 
proceedings. 

I n  injunctive proceedings the Sl~preine C ( ~ u r t  has tile polver to lint1 the 
facts and to review the findings of fact by the trial court. 

4. Appeal and Error J d-Burden of showing error is on appellant. 
The burden is on the appellant to assign and show error on appeal to 

the Supreme Court. 

3. Contracts A f-Contract in restraint of trade not void if reasonable 
and does not affect rights of public. 
-i contr:ict not to engage in a certain business witl~iu $1 reasoilable 

nrea for a reaso~lable length of time, and wliich doe,j not affect the 
intc.rtWs of the l~uljlic is not void as being n contract in rt>strnint of t ra~ le ,  
:~iitl is rnlid and enforceable. 

6. Same--In this case held, contract not void as bcing in restraint of 
trade. 

A contract between a certified public accountant and lds eml~loyee pro- 
~ i d i n g  that the employee was not to solicit or do business as  a n  ;~ccount- 
ant  for any one of the plai~itiff's customers for a period of three years 
nfter the termination of the employment, is not one in restraint of trade 
a q ~ i n s t  public policy, and, in a suit by the employe1 to rcstrain its 
breach, a continuance of a restraining order against tlie emp!oyec to the 
final liearing upon proper facts being made to appear in plaintiff's favor, 
will be upheld on appeal. 

7. Injunctions B c-Breach of contract not to engage in certain business 
may be enjoined upon proper facts. 

Where it is made to appear that  the plaintiff will be damaged by the 
breach by his former eu~ployee of n contract not to solicit or do business 
of certified public ncconntant for  the customers of his employer within 
t h e e  years after the termination of tlie employment, a sufficient con- 
s ideru t io~~ is sho\\n for the granting of i i ~ j u i i c t i ~ e  relief, mid the fact 
that tlie vorlr was not unique does not affect the question. 

-IITE.\L by defeildilnt froin Sfacl;, J., 8 April,  1929, of M E C I < L E N ~ ~ R C ~ .  
, l f i rmed.  

T h c  complaint filed by the plaintiff alleges subs tan t id ly  the  follow- 
ing  fitcts : T h a t  the plaintiff and  t h e  deferidant a re  a t  t h e  present t ime 
botli engaged i n  the business of certified public accountants, t h a t  on 
2 May, 1927, the plaintiff a n d  t h e  defendant entered into a n  agreement 
whcreby t h e  plaintiff employed the defendant a t  a salary of $350.00 
per month f o r  the  f i ~ s t  six months, a n d  the11 f o r  a salary of $375.00 
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per month;  that the defendant promised to perform such duties as 
should be assigned to him by the plaintiff and promised that  he ~voulcl 
not, for a period of three years after he left the employ of the plaintiff. 
solicit or accept ally business involviilg the work generally done by 
certified public accountants from any person, firm or corporation for 
whom the defendant performed services while i n  the employment of 
tlle plaintiff; that  pursuant to this agreement the defeiidant remained 
in  the employmelit of the plaintiff for approximately nineteen montlis; 
that the plaintiff paid the defendant the $350.00 per month during the 
first six months and $375.00 per month after the first six months; that  
on 1 January ,  1929, the deferldant voluntarily left the employment 
of the plaintiff and has since that time started in  the  business of a 
certified public accountant for himself and has in riolation of his con- 
tract solicited and accepted work from persons, firnis and corporations 
for whoni he prrfornied services while i n  the employment of the plain- 
tiff; tha t  the defendant has informed the plaintiff that  he intends to so 
solicit and accept work from any person, firm or corporation that might 
wish his services. That  tlle plaintiff has no way of ascertaining the 
ainouiit of damages the defendant is causing h im;  that  the plaintiff 
is  suffering irreparable in jury  so that  the plaintiff has no adequate 
remedy except to apply to the court for  an  injunction restraining the 
defendant from soliciting or accepting, for  a period of three years, 
business generally done by certified public accountants from anyone 
for whom he performed services while i n  the employment of the plaintiff. 

The matter was heard below on affidarits and the court rendered the 
following judgment: "In this cause i t  is  ordered and adjudged, that  the 
restraining order heretofore entered in this action be and the same is 
continued to the hearing as to parties for whom the defendant performed 
services on an account while i n  plaintiff's employment and no further." 

The defendant excepted and assigned error to the judgment as signed 
arid appealed to the Supreme Court. 

F.  G. Pierce, Tilleft, Tillett Le. Kennedy for plaint i f .  
E. A. Hilker for defendunf. 

C L A R I ~ O S ,  J. This is a civil action brought by plaintiff against de- 
fendant, for the purpose of securing a restraining order to the hearing, 
restraining defendant from violating an alleged contract of employment, 
containing a restrictive clause prohibiting the defendant for a period 
of three years from solicitirig or doing business with any clients of 
the plaintiff or any person for whom the defendant, during the plaintiff's 
employment, performed services. 
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I n  T i s e  v. Whi taker -Harvey  C'o., 144 N. C., at  p ,  510-11, the following 
is stated: "It is the rule with us that  i n  actions of this character, the 
main purpose of vhicli is to obtain a per~iianent injunction, if the 
c+lence  1;aises serious questiol~ as to the existence of f w t s  which make 
for plaintiff's right, and suffirient to establish it. that  a preliniinary 
restraining order u i l l  be continued to the hearing." 17ain V .  Rouse, 
186 S. C., 175;  C'a~nrl Ci ty  Conch Po., c. Gr~i-Tfin, 196 S. C., 559;  
R e a l f ? ~  Co. c. Uartzes, ante ,  6 .  "Ordinaril>-, the righ to i n j u n c t i ~ e  
relief to compel the obserl-ance of covenants and restraintixe clauses, is 
recognized in this jurisdiction." Realty  Co. 1 % .  B a m c s ,  supra. 

The record s l i o ~ ~ s  no rcquest by the defc>ndant for the court bclon 
t o  find the facts. -1s there was eTidence to support p1:~intiff's conten- 
tion, there is  a presumption that  the court below fouad the facts to be 
as alleged in the coniplainr. I n  injunctive proceedings, this Court has 
thc power to find and review the finclings of fact by the court below 
on appeal, but the burden being 011 appellant to assign and show error. 
TVlierc thcrc is a serious conflict over the material questions of fact, 
the p re l in i i~~a ry  rwtraining order will be continued to the hearing. 

Plaintiff and d ~ f e n d a ~ t  :!YE certified public accountan s. K. C., Code, 
1827, Anno., 7024a-702411, ch. 116. 

The main question involved in this controversy: Did tl e court coril~iiit 
error in continuing to the final hearing the order restraining the tle- 
fendant from violating his contract by soliciting and accepting 0 account- 
ing xo rk  from pcrsolls, firms ant1 corporation$ for ~ 1 1 0 ~ r  the defendant 
ptrformed sen ic t~s  while he was in the cmploynient of the plaintiff? 
We think not. 

"In Ilfar-Hof Co. c. Rosenbaclrel-, 176 N .  C., 330, it is said that  
:~ltliough at conmion law ngrcemcnts in restraint of trade were licld 
void a s  being agai~ist  public policy, this position has been modified 
until it has conic to be the generally accepted principle that  agreelnents 
in l 'artial restraint of trade will be upheld when they are 'founded on 
I-aluable consideration, are reasonably necessary to protect the interests 
of the parties in whose favor they are imposed, and do not u~iduly  
prejudice tlic public interest.' " Hill 1 ' .  Davenport,  195 X. C.,  at p. 
272. 111 Fazisf 1 % .  Rohr. 166 S. C., 157, thr  l a y  as to  ontr tracts in re- 
straint of trade is cshaustively discussed. 

I n  B a u m g a r f e n  7%. I?roacllrny, 77 S. C., 8, the clefendant was enjoined 
from cngaging in photography in Charlotte for ten yearl. 111 Polcan 2). 

Fail-brofher, 118 S. C., 406, the defendant 71-as elljoined from engaging 
i11 the newspaper business in the State of S o r t h  Carolina for a period 
of ten years. I n  King 2'. Founta in ,  126 N. C., 196, the defendant .vas 
restrained from engaging in the livery stable business for a period of 
three years i n  the town of Greenrille. I n  Anders .z.. Gara'ner, 151 N. C., 
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604, the defendant v a s  restrained from engaging in  the livery stable 
business in Gastonia. I n  Morehead Sea Food Co. v. B. C. Way, 169 
S. C., 679, the defendant was enjoined from cngaging in the business 
of a fish dealer for a period of ten years within 100 miles of Xorehead 
City. There are numerous other cases in this S ta te  to the same effect. 

The  eases usually cited are  where the parties for R consideratiou 
purchased a business and the good will, i n  vhich  they covenanted not 
to crigage in  the business-the time limit and territory being reasonable. 

I n  the present case, it  XTas an employee who agreed n-it11 the employer, 
if he left the employer, for three ycars thereafter not to solicit or 
accept business from his former employer's clients. B y  his employment 
he knew and became associated intimately with his employer's clientele 
who ordinarily employed his employer. R e  see no reacon why in good 
conscience a court of equity ~ o u l d  not enjoin him from a breach of his 
contract. Damages would be hard to measure. I t  can r e a d i l ~  be seen 
1101i7 easily he  could take busincss away from his former rmployer. 
Ethical business outside of a court of equity n-ould f ro~vn  on such con- 
duct. There can be no question that  theEe Tias consideration to support 
the promise. 

The  principle is well settled in 6 R. C. L. (Contracts), see. 206, p. 
805, as follows: "At least where the character of the business and the 
nature of the employment are such that  the employer requires such pro- - .  

tection, an  agreement by an enlployee not to engage in business in 
competition with the employer after the termination of the employment, 
is valid if it  is  reasonable under the circumstances. As i t  is lawful 
and proper to protect a business about to be acquired, from certain acts 
by the seller, who is familiar with such business, i t  is  equally lawful 
arid proper to protect an  established business from such acts by one 
who has become familiar therewith. I f  the restrictions are not other- 
wise contrary to public policy, they must be held to be valid when 
they appear to be reasonably necessary for the fa i r  protection of the 
employer's business or rights, and do not unreasonably restrict the rights 
of the employrc, due regard being had to  the subject-matter of the 
contract, and the circumstances and conditions under which i t  i s  to be 
perfol.med. This rule seems to be especially applicable to agreements by 
assistants to professional men. Such agreements enable an  employer 
to instruct his assistant without fear of afterwards haying a rival. 
Fen- professional men ~vould take assistants and iritrust them with their 
business, impart  to them their knowledge and skill, bring them in  
contact nit11 their clients and patients, unless they were assured that  the 
knowledge and skill imparted and the friendships and associations 
formed would not bc used, when the services were ended, to appropriate 
the r e ry  business such assistants lvere employed to maintain and 
enlarge." 
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The defendant contends : "The restrictive covenant herein is ancillary 
to a contract of employment and raises a question heretofore not passed 
upon by this Court. I f  the agreement is to be accepted as the basis 
for the employment and the basis for the restrictive covenant this is 
not a case in which the services contracted for are  unique, extraordinary, 
unusual or nonduplicated." 

I11 Sarco Co. of S. J .  2.. Gulliver, 129 dtl.,  at  403, citing numerous 
authorities, the Court said: "The next point made by the defendant 
is that defendant's services are not of a kind requiring unique skill 
and ability. I t  would seem that counsel is confusil~g this case with the 
class of cases where injunction is sought against the violation of a 
covenant to perforin services. There is nothing in  the law as to the 
enforcement of these negative covenants so f a r  as I am aware which 
makes unique skill or ability a factor in  the case. I t  is simply a question 
of reasonable protection to the employer (or vendee of a business) 
against competition by the covenantor who has received consideration 
for the covenant." The same Court also said, i n  the same case, citing 
iiunlerous authorities: "It is entirely settled that  negatire covenants of 
the kind in question, ancillary to contracts of sale or of enlploylllent 
are valid and enforceable, if reasonable in  their terms." 

I n  Grainger c. Craven, 159 Minn., 296, 199 N. W., 10, i n  which the 
Supreme Court of Minnesota elljoined a young surgeon and former 
employee of the plaintiff from engaging in  the practice of medicine and 
surgery or any of the branches thereof, either directly cr indirectly, i n  
the city of Rochester, or within twenty miles thereof, for three years 
after leaving the plaintiff's employ, it is said: '(Courts scrutinize care- 
fully all contracts lirniting a man's natural right to follow any trade or 
profession anywhere he pleases and in  any lawful manner. But  it is 
just as important to protect the enjoyment of an  ek~tablishment in 
trade or profession, which its possessor has built u p  by his own honest 
application to every-day duty and the faithful performa Ice of the tasks 
which every day in~poses upon the ordinary man. What one creates 
by his own labor is his. Public policy does not intend that another 
than the producer shall reap the fruits  of labor. Rather i t  gives to 
him who labors the right by every legitimate means to protect the fruits 
of his labor and secure the enjoyment of them to himself. Freedom 
to contract must not be unreasonably abridged. Neither must the right 
to protect by reasonable restrictions that  which a man by industry, 
skill and good judgment has built up, be denied." The judgment of 
the court below is  

Sffirmed. 
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N. C. BRASWELL, INC., v. CITIZESS SATIOXAL BANK OF RALEIGH, N. C. 

(Filed 22 May, 1929.) 

1. Bills and Notes I &Pay* of check is liable where drawee bank pays 
check by its draft on another bank which is not paid. 

Where the payee of a check depxits  i t  in a bank for collection and does 
not thereon indicate that the collecting bank is to  require payment in 
money. he authorizes the collecting bank to collect in due course of mail 
and comes within the provisions of :3 C. S., 220(aa) ,  Z O ( g )  as being a 
check presented by or through a "postoffice," and the collecting bank is 
not liable for accepting the check of the dra~vee bank on another bank, 
resulting ultimately in nonpayment, mld the payee must suEer the loss 
thereon. 

2. Same-Presentment of check for pa~ment through mail is good. 
A collecting bank makes n good presentment of a check for payluent by 

fornarcling it  to the drawee bank ill another city by mail. 3 C. S , 22O(n). 
3. Customs and Ksages B a--One depositing check not bound by custom 

of drawee bank paying same by its draft on another bank. 
Oiie depositing a check for collec.tion in a bank is not ordinarily bound 

by a custom among baults that :L collecting bank accepts the draft of the 
drawee bank on another bank in payment. 

; ~ P P E A L  by plaintiff f r o m  Barnhill,  J.,  a t  F e b r u a r y  Term, 1928, of 
NASH. Affirmed. 

Action to recover of defendant t h e  sum of $6,760.50, a s  damages 
alleged f o  have been sustained by plaintiff, resulting f r o m  the  negligence 
of defendant as  i ts  agent f o r  t h e  collection of a check drawn 011 a baiik 
chartered by th i s  State, and  payable to  the order of plaintiff. 

Uefeiidant received said check endorsed by plaintiff, a n d  forwarded 
same, by mail,  to  the drawee bank, and  accepted i n  payment  of the  
proceeds thereof the  d ra f t  of the  drawee bank on  another  bank, which 
upon due presentment n a s  not paid. T h e  drawer of t h e  d r a f t  ha5 beeu 
duly adjudged insolvent. 

Fro in  judgment dismissing the action a t  t h e  close of the  evidence 
for  plairltiff, a s  upon nonsuit, plaintiff appealed t o  t h e  Supreme Court.  

Bat f le  (e. TVi?dou~ and James P. Bu1212 for plaint i f .  
Smith (e. Joyner and 0. B. JIoss for defendant. 

C o s x o ~ ,  J. O n  or  about 23 December, 1925, 0. B. Taylor & Com- 
pany,  engaged i n  business as  cotton buyers, a t  Whitakers, N. C., pur-  
chased of plaintiff, a corporation, engaged i n  t h e  mercant i le  business 
at  Battleboro, N. C., a lot of cotton. I n  payment  of the  purchase price 
of said cotton, t h e  said 0. B. Taylor  & Company, drew their  check on 
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the Bank of Whitakers of Whitakers, fi. C., for the sum of $6,760.50, 
payable to the order of plaintiff, and delivered said check to plaintiff. 
On  or about 31 December, 1925, said check, bearing the endorsement 
of plaintiff, and also the subsequent endorsements of the Planters Bank 
of Battleboro, and of the defendant, Citizens National Bank of Raleigh, 
9. C., and marked "Paid," and duly canceled, was delivered by the 
Bank of Whitakers to the said 0. B. Taylor 6: Company, with a state- 
ment showing the status of their account with said bank, as  of that  
date. Said account had been charged with the amount of said check. 
From the  date of said check until i t  mas received an13 accepted for 
payment by the Bank of Whitakers, the said 0. B. Taylor S: Company, 
had on deposit with said bank, subject to their check, a sum in excess 
of tlie amount of said check. The amount of said deposit was reduced 
by the amount of said check, leaving a balance due thereon to the said 
0. B. Taylor & Company. 

Plaintiff received said check from 0. B. Taylor 8: Company, on 23 
December, 1925. On said date, the said check, endorsed by plaintiff, 
was deposited with the Planters Bank of Battleboro for collection, and 
credited to the account of plaintiff. The Planters Bank of Battleboro 
endorsed said check and immediately forwarded same I)y mail to the 
defendant, Citizens Sat ional  Bank of Raleigh, N. C., for collection. The  
Citizens Kational Bank received said check on 24 December, 1925, and 
having first endorsed the same, immediately forwarded said check, by 
mail, to the Bank of Whitakers for payment. The  Bad :  of Whitaker* 
receired said check through the mail and charged same to the account 
of the drawers, 0 .  B. Taylor 8: Company. On the date of its re'ceipt of 
said check, the Bank of TVhitakers had in its vaults, a ~ ~ a i l a b l e  for the 
payment of said check, currency in excess of the sum of' $11,000. The 
Bank of TS'hitalrers, in accordance with the custom of balks,  and in the 
exercise of its option, by virtue of the statute, remitted for the proceed:: 
of said check by i ts  draft on the Sat ional  Bank of Conlmerce of 
Korfolk, Virginia, payable to the order of defendant, Citizens Sat ional  
Bank of Raleigh, N. C. 

On 30 December, 1925, the defendant, Citizei~s Satioi ial  Ballli of 
Raleigh, S. C., rcceiwd, through the mail, from the B a d .  of Wliitakers, 
its draft  on the Sat ional  Bank of Coinnlerce of Xorfolli, Va., for an  
amount nhicll iiicluded the amount of tlie (.heck clrawn on said Bank 
of Whitakers by 0. B. Taylor 6: Company, and payable to tlie order 
of plaiiitifl'. This draft  was accepted by defendant :ind fol*warded 
by it to the Sat ional  Bank of Commerce of Norfolk, Vs,., by mail, for 
p a p e n t .  Upoil due presentment of said draft, the Sat ional  Bank of 
Coinmercc refuscd to pay the same. On Mo~lda j ,  4 J m i ~ ~ a r y ,  1926, the 
Bank of TTliitnkers closed its doors arid ceased to do b~siness .  I t  n a s  
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thereafter duly adjudged insolvent. Plaintiff was promptly notified by 
defendant of its inability to collect the draft  which it had received 
from the Bank of Whitakers in payment of the proceeds of the check. 
Tllc Planters Bank of Battleboro has charged the amount of said check 
to  lai in tiff's account with said bank, with the result that  plaintiff 
has not received payment in money, of the proceeds of said check. 

The c~ idence  offered by plaintiff tends to show the foregoing facts:  
There w i s  no eridence tellding to show the facts to be otherwise, or 
to show other or additional facts pertinent to the decision of the question 
presented by plaintiff's appeal from the judgmerlt tlisn~issing the actioli 
as upon nonsuit. 

This question may be stated as follo~vs: When a bank has receiretl 
from the owner, for colloction, a check draw11 on a bank or trust conl- 
!)any, chartered by this State, and has forxarded said check, by mail, 
to the dri~w-ee bank for paynient, and the drawee bank has acce1)tc-tl 
said check and charged same to the account of the draner  and thereby 
paid it,  with the result that  the dra~vcr  is discharged, and has renlittccl 
tlie proceecls of said check to the collecting bank by its draft  on anothrr 
balrk, in accordance TI-ith the custonl of bankers, or in the exercise of its 
option to pay said check by such draft, rather than in money, a u l  
-uch draft  upon due presentment is not paid, because of the insolvency 
of the remitting bank, duly adjudged subsequent to the date of the 
draft, and prior to its presentment for payment, is the collecting bank 
liable for the loss sustained by the owner of the check, because of 
negligence in failing to rcquire of the drawee bank payment in money, 
and in accepting its draft on anotlicr bailk in payment of the proceeds 
of tlie check? 

I n  rien- of the provisiol~s of section 2, chapter 20, Public Laws 1 9 2 1  
( 3 ('. S., 220aa), n e  need not now discuss or decide tlie question 
prrsentcd by this appeal, as to n-liethcr the owner of a check, nliich has 
been deposited by him with a bank for collection, is boui~it by the 
cwqtorn n-hich the eridence in this case tends to show prevails among 
bankers. relative to the irieans by which the proceeds of a check which 
has been paid by tlie tlrarvee bank, are remitted by suc,h bank to the 
collccting bank. The eridence tends to show the existence of a custom 
anlong bankers ill accordance n i t h  which such remittance is made by 
nitaris of a tlraft d rann  by the remitting bank, on another bank, and 
l~nyablc to tlie order of the collccting bank. I t  cannot be held, lion.e\ er, 
that tlie owier of a check nlio haq depositctl s a m c  with a hank f o r  
collectio~i, in tlie absence of knowledge, actual or presumed, of it3 
cwstc~!lce, is hound by a custonl anlong banks, in accordance nitli which 
the collecting bank accepts in p a p i e n t  of a check, wliich has been de- 
positetl nit11 it for collectioi:, tlie drnft of the drnnee bank on another 
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bank, payable to i ts  order. I n  the absence of a special agreement to 
the contrary, or of a local custom of which the owner of the check 
has actual knowledge, or of a general custom so all-pervading as to 
affect all persons who deal with banks, or of a statute, which modifies or 
repeals the  general rule of law that checks are payable only in money, 
the collecting bank is liable to the owner of the check, for loss sustained 
by its acceptance of payment otherwise than in money. Eank. v. ilIalloy, 
264 U. S., 160, 68 L. Ed., 617. 

I n  Gilmer v. Young, 122 N. C., 806, 29 S. E., 830, it is  said:  "A 
custom, in  order to  amount to  notice to all persons, musi, like the com- 
mon law, be general. A local, or  general local custom is not notice to any 
one, unless there be actual knowledge of it, and i t  will not be treated 
as  entering into the contract without such knowledge." I n  Oil Co. z.. 
Burney, 174 K. C., 382, 93 S. E., 912, i t  is  said to  be "established 
doctrine that  the terms of a contract may be explained and interpreted 
by a prevailing custom or usage and i t  is recognized fui-ther that  such 
custom may be so general and all-pervading, that  the parties may be 
presumed, in some instances, conclusively prtmmed, to have made their 
contract i n  contemplation of it." 

The  decision of the question presented by this appeal is determined 
by the provisions of section 2, chapter 20, I1ublic Laws 1921 ( 3  C. S., 
220aa), which are as follows : 

('In order to prevent the accumulation of unnecessary amounts of 
currency in the vaults of the banks and trust companies chartered by 
this State, all checks drawn on said banks and trust companies shall, 
unless specified on the face thereof to the  contrary by the maker or 
makers thereof, be payable in exchange drawn on the reserve deposits 
of said bank, when any such chwk is presented by or through any 
Federal Reserve Bank, postoffice or express conlpany or any respective 
agent thereof." 

The check of 0. B. Taylor & Company, on the Bank of Whitakers, 
payable to the order of plaintiff, upon presentation to said bank for 
payment otherwise than "by or through any Federal Reserve Bank, 
postoffice or express company, or any respective agent thereof" was 
payable in money. I n  the absence of specification on the face of said 
check to the contrary by the makers, the said check v:as payable in 

drawn on the reserve deposits of the Bank of Whitakers- 
that  is, by draft  on another bank, with which the Bank. of Whitakers 
had a deposit to its credit ( 3  C. S., 220g), when such check mas 
presented by or through any Federal Reserve Bank, postoffice or express 
company or any respective agents thereof. The plaintiff as olvner 
of the check exercised its option to have the check presented to the 
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drawee bank by or through the postoffice, for i t  must be held that  both 
plaintiff and its agent for collection, the Planters Bank of Battleboro, 
knew when the check was sent to the defendant for collection, that  
defendant would avail itself of the  postoffice as the means by which 
the check would be presented to the Bank of Whitakers for payment. 
Bank v. Bank, 75 N. C., 534. When so presented, by virtue of the 
statute, the Bank of Whitakers had the option to pay the check by its 
draft  on another bank. Plaintiff, therefore, must be held to have 
authorized defendant to accept the draft  i n  payment of the check. De- 
fendant having presented the check for payment, by or through the 
poqtoffice, as it mas authorized to do, could not by virtue of the prorisions 
of the statute, require payment in  money, Bank v. Bari-ow, 180 K. C., 
303, 127 S. E., 3. Defendant mas, therefore, not negligent in accepting 
the draft  of the drawee bank, and cannot be held liable to plaintiff 
for ally loss which has or may result from such acceptance. Plaintiff 
and not defendant, is a creditor of the Bank of Whitakers, for the 
anlourit of the check drawn upon and paid by said bank, and may file 
claim for such amount with tlle receiver of said bank. 

The forwarding of the check by defendant to the Bank of Whitakers, 
by mail, was a good presentment (8  C. J., 661) and was expressly 
authorized by statute. 3 C. S., 220(11). 

I t  may be noted that  under the prorisions of C. S., 218(c), as 
amended by chnpter 113, Public Laws 1927, claims against the estate 
of an  insolvent bank for amounts due on collection made and mire- 
niitted for, or for which final actual payment has not been made by 
tlie bank, are now given preference, i n  the final distribution of tlle 
assets of said bank. See subsection 14, of C. S., 218(c). Michie's S o r t h  
Carolina Code, 1927. 

B y  virtue of the provisioris of the statute applicable to this case, 
when the payee or holder of a check drawn on a bank or trust company 
chartered by this State, and payable a t  the option of the drawee bank 
by its draft  on another bank, deposits such check with a bank for 
collection, with knowledge that  the collecting bank mill in due course 
present such check for payment by or through a Federal Reserve Bank, 
postoffice, or express company or ally respective agent thereof, and 
71-hen the drawee bank accepts such check, and pays the same by charg- 
ing it to the account of the drax~er,  ~ h o  is  therchy discharged, and in' 
the exercise of i ts  option remits the proceeds of suc.11 check to the col- 
lecting bank by its draft  on another bank, which upon due presentment 
is not paid, because of the insol\-ency of the remitting bank, the payee 
or  hold^^ of the check, and not the collecting bank must bear the 
~ O P S ,  if any, resulting from tlie iionpayrnent of the draft. Nothing else 
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appearing the collecting bank cannot be held liable to the owner of the. 
check for negligence in  accepting payment of the proceeds of the check 
by the draft  of the drawee bank on another bank, and in  failing to 
require that payment shall be made in money. There is no error ill 
thc judgment. I t  is 

Mirmed.  

HEKRY C. BERGER v. S. ;\I. STEVENS, ABNER R. ARNOLD, THE 
FINANCE COMPANY, FRAKK A. BARBER, I,. B. JACKSON, R. G .  
SCRUGGS A X D  HATDES GRISDSTAFF. 

(Filed 22 May, 1929.) 

1. Aliens A a-Alien of friendly nation may sue in courts of this State. 
A nonresident alien of a friendly nation may invoke the jurisdiction of 

the courts of this State to  maintain his rights of propert:? in the absence 
of statutory restrictions. 

2. Usury C *Usury must be pleaded. 
TTsury must be l~leaded arid the question may not be raised by cle- 

murwr. 

APPIAL by defendants from Schenck, J., a t  April Term, 1929, of 
BUSCOMBE. Affirmed. 

The  plaintiff in his complaint alleges that  he is a citizen and resident 
of Kice, in the Republic of Francc. The  defendant The Finance Com- 
pany is a corporation created and doing business undllr the laws of 
North Carolina, principal office in Asheville, X. C. The other de- 
fenda1:ts are citizens and residents of Asheville, N. C. 

That  on or about 1 2  October, 1926, a t  Asheville, the defendants. 
S. 31. Stevens and Abner R. Arnold, made and delivered to the defencl- 
ant, The  Finance Company, their three promissory notes in  writing, 
dated on tha t  day, each for the sum of six thousand and forty-two 
and 50/100 dollars ($6,042.50), wherein and whereby they pro~llised to 
pay said amounts to said The Finance Company or its order, a t  Ashe- 
villc, on or before one, two and three years, after date, respectively, with 
interest from date a t  the rate of six per cent per annurn until paid, 
interest payable semiannually. Balance purchase nioney on land. 

That  Tlw Finance Company, before the inaturity of said notes, en- 
dorsed and clelircred said notes to the defendants F rank  ,I. Barlxr,  
L. 13. Jackson, R. G. Scruggs and Hayden Grindstaff, for value, and 
thereafter, and prior to the maturi ty of said notes, said F rank  A. 
Barber, L. B. Jackson, R. G. Scruggs and IIayden Grinclstaff endorsed 
said notes for a valuable col~sitleratioi~ and transferret said notes to 
the plaintiff Henry  C. Berger. 
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That  plaintiff is now the olvner and holder of said notes, and no 
part  thereof has been paid, except half of the interest tha t  had accrued 
thereon to  12 April, 1927. The two notes payable 12 October, 1928, 
1929, were protested for nonpayment. 

Plaintiff prays judgment: "(1) That  he have and recover of the 
defendants the sum of $18,127.50, with interest on said notes a t  tho 
rate of six per cent compoul~d seinialmually frorn the date of said 
notes, subject only to a credit of one-half of the interest on said notes 
that had accumulated prior to 12 April, 1927; (2)  that  he recoyer the 
sum of $6.40 as  protest fees; ( 3 )  that  he recover his costs herein in- 
curred; (4)  that  he have such other and further relief as to the court 
shall seem proper and just." 

The  defendants demur:  (1) For  that  it appears upon the face of the 
complaint that the plaintiff has no legal capacity to sue in the courts of 
this State. (2)  F o r  that  i t  appears upon the face of the said complaint 
that  there is a defect of parties defendant to this action. ( 3 )  For  that  
it appears upon the face of said complaint that  several causes of action 
have been improperly united or joined herein. (4 )  Fo r  that  it appears 
upon the face of said complaint that  the  plaintiff seeks to collect com- 
pound interest upon an  unlawful contract which is void in  law. ( 5 )  
For  that  it appears upon the face of said complaint that  the complaint 
does not state facts sufficicnt to constitute a cause of action." 

The court below rendered the following judgment: "This matter 
coming on to be heard before Schenck, Judge, upon the demurrer filed 
by the defendants, and being heard, the dernurrer is  orerruled." 

The defendants excepted, assigned error and appealed to the Supreme 
Court. 

X a r k  TI'. B r o w n  for p l a i n t i f .  
J o s ~ p h  TI'. L i f f l e  and  George TI'. Cra ig  for  d e f e n d a n f s .  

CLARKS~IY,  J. The major contest of defendants is founded on the 
allegation in the complaint that the plaintiff is a nonresident alien and 
is living in  Nice, in the Republic of France. The  question arises: Can 
a nonresicleilt alien sue in the courts of this S ta te?  We think a resident 
of any friendly nation can sue. 

I n  1796 the question ar0.e in this jurisdiction and nn English subject 
-was allowxl to sue. I n  a per curiarn opinion, in E.rcc~ciori of Cy, d e n  v. 
S e a l e ,  2 N.  C., at  13. 344, thc follonirig ohser~ntiolis are niatlc : "-ill 
persons in  general, as ~vel l  foreigners as citizens, may come into this 
court to recover rights ~vitllheld, and to obtain satisfaction for injuries 
done. unless wl~ere  they are subject to some disability tllc law imposes. 
Foreigners arc  in general entitlcd to sue, unltss a war exists between 
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our country and theirs. . . . I t  is incompatible w ~ t h  a state of 
national friendship, and is a cause of war, if the citizens of another 
country are not allowed to sue for and obtain redress of wrongs in our 
courts." 

The law is stated in 2 C. J. (Aliens), p. 1070, part sec. 37, as follows: 
"It may be laid down, as a general rule, that aliens, except alien ene- 
mies, who are sui juris, and not otherwise specially disabled by the law 
of the place where the suit is brought, may there maintain suits in the 
proper courts to vindicate their rights and redress their wrongs. This 
right is not affected by the fact that a similar remedy is not afforded to 
aliens in the country to which plaintiff belongs. The right of an alien 
to sue is a matter of comity as distiiiguished from a matter of right, and, 
while the courts will not ordinarily deny the right in  lhe absence of 
positive legislation taking it away, they should not permit the privilege 
to be exercised so as to work injury to the interests of zitizens of the 
state." 

1 R. C. L. (Bliens), p. 824, see. 35, and part 36: "It seems to have 
bcm the rule of the early common law that an alien could not maintain 
real or mixed actions. The reason given was that the maintenance of 
real actions was not necessary for the encouragement of commerce as in 
case of personal actions, and that an alien should not be allowed to bring 
an action to recover property that he could not hold against the state. 
But the old common-law rule has long since been changed. I f  an alien 
may take and hold real estate against every person, he surely may main- 
tain an action to recover its possession from those who wrongfully with- 
hold it from him. I f  it is the property of the alien as against everybody 
but the government, he has the right to the use of i t ;  artd if necessary 
to prosecute for it, surely the right to prosecute is necessarily conse- 
quent upon the right to its enjoyment. And such is the law at the 
pre,scnt time, unless changed by statute. (Sec. 36) As to personal 
actions, arising or recognized within the jurisdiction, an alien friend, 
citlicr resident or nonresident, may maintain suit in the courts without 
any special statutory authority; such was the rule of the early common 
law, and such is the rule today." See Krachanake v. 2Cfanufacturing 
Co., 175 N. C., 435. 

We have no statute in this State prohibiting aliens from instituting an 
action in the courts of this State. 

"The policy of the United States in all cases of complaint made by 
foreigners is to extend to them the same means of redrem as is enjoyed 
by our own citizens. . . . I n  the courts of the United States alien 
friends are entitled to claim the same protection of their rights as citi- 
zens." Moore's International Law Digest, Trol. 4, see. 536, p. 7. Van 
Rempen v. Lafham, 195 N. C., at p. 394. 
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I11 I I i i l fon  v .  H i n t o n ,  196 N .  C., p. 311, it mas held in this jurisdiction 
that  an  alien was not qualified to act as a juror for as such he was an  
integral par t  of the due administration of the law. 

I t  is  a matter of common knowledge that the French, and especially 
the French Huguenots i n  America, at the breaking out of the Revolu- 
tionary War,  to a man, joined the American cause. There were no 
Tories among them. Some of the best fighters, generals and others, were 
French or of French descent. France came to our rescue during the 
Revolution and helped us win our independence. I t  is a disputed fact, 
but worth preser~ing,  that  Gen. John J. Pershing, head of the American 
Expeditionary Forces during the World War, stood a t  LaFayette's tomb 
and said "LaFayette, we are here." The debt we owed to France was 
not and should never be forgotten. France has always been and i s  now 
a friendly nation. W e  can see 110 reason why one of her citizens cannot 
sue in the courts of this State, although a nonresident. 

As to the interest proposition, if usury, i t  must be pleaded. 27 
R. C. L. (Usury),  see. 70. The  demurrer cannot be sustained. 

The other causes of demurrer cannot be sustained. C. S., 507. TayTor 
2?.  Ins. CO., 182 N. C., a t  p. 122. The  judgment below is 

Affirmed. 

G. W. JUSTICE,  F R E D  NcBRATER AND J .  F O T  
TV. >I. SHERARD. R. P. F R E E Z E  asu 

JUSTICE.  TRUSTEE. V. 
F. A. BLT. 

(Filed 22 May. 1929.) 

1. Pleadings D +Demurrer will not be sustained if cause of action is 
sufficiently alleged. 
h demurrer to a pleadirig on the grouud that the complaint does not 

state a cause of action will uot be sustained if its nllegatio~is are suffi- 
cient to state a good cause. aud facts establishiiig its i~isufficiency may not 
be pleaded in the demurrer. 

Z. S a m e I n  this case held complaint alleged good cause of action. 
Where the complaint alleges that a partner purchased n certain tract 

of land for the partuership, but in  his ow11 uame for the convenience of 
the lmrtuership, and the deed is taken ill the uame of the partner and the 
mortgage and uotes for the purchase price are executed by him, n de- 
murrer by the other partners 011 the ground that a cause of actiou is not 
stated by them is bad, sirice it may be shown that the trarisactioii wns n 
partuership ulldertaking and that the partnership was liable. 

3. Pleadings D c-Defenses may not be pleaded in demurrer. 
Where the complaint alleges that a written coiltract in the name of one 

partrier mas in fact for the beliefit of them all and a partnership act, ant1 
so recognized by them all, a demurrer on the gromids that it fell within 
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the meaning of the statute of frauds as being a promise to answer for 
the debt or default of another, or that the defendants wore estopped by 
the written contract from showing parol matters contrary to its terms, is 
bad as a "speaking demurrer" and is properly overruled. 

4. Partnership D *Where one partner executes obligation it may be 
shown that it was a partnership act. 

Where a partnership executes a contract to purchase a certain tract of 
land, and the agreement is esecuted in the name of one of the partners 
for the firm as a mntter of convenience, and the deed made to him upon 
his execution of a mortgage and notes for the purchase l~ricc. it may be 
shown that the transaction was n partnership act and that the ~nrtnership 
was liable thereon. 

APPEAL by defendants, R. P. Freeze and F. A. Bly, froin Schencil., J., 
a t  Chambers, i n  Headersonville, 8 December, 1928. From HEKD~RSOR. 
Affirmed. 

Tlie allegations of the complaint are to the effect that these defend- 
allts, together with the other defendant, W. X. Shcrard, n-ere con- 
ducting a real estate business in  Henderson County, u n d ~  the style of 
Blp, Freeze & Sherard, and as a par t  of said busiriess were buying and 
sellii~g lands; that  011 26 September, 1925, the plaintiffs, G. W. Justice 
and Fred McBrayer, and defendants entered into a contract for the 
purchase by defendants of the lands described ill the complaint that 
v7as executed by the defendants in their firm name; that  the contract 
~ v a s  consummated on 5 January,  1926, the defendants p:iping the cash 
payment, and a t  the request of all of the defendants the deed x i s  
executed by the plaintiffs to the defendant, W. 11. Shei-ard, and that  
on said date the defendant, W. M. Sherard, executed the notes sued 
on, and also executed a deed of trust to the plaintiff, J. Foy  Justice, 
trustee, on the lands purchased, to secure said notes; that  thereafter 
said partnership made a payment of $150 on the first note, due;  that  the 
appealing defendants were active in  the purchase of said land and that  
a t  the time the notes and deed of trust vere  executed they represented 
that  the land mas being bought for the partnership; tha t  the payment 
of the purchase price was a partnership obligation, but that  as a matter 
of con~yenience in  conveying the property, which the partnership was 
purchasing. the deeds were being taken in the name of defendant, 
Sherard, a d  that  the notes and deed of trust n-ere beiug executed by the 
defendant, S l~crard ,  only as a matter of con\-mielwe; thiit the partner- 
ship was liable for the payment of the purchase price and that  the notes 
and deed of trust xwre ucceptrd by the plaintiffs, G. TT. Justice and 
Fred i\rcBrayer, with the distinct understanding and agreement that  
they lvere the obligation of the partnership and that all of the partners 
were liable thereon. 
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The cleferldants demurred to the allegations of the complaiilt on the 
following grounds : 

"1. Tha t  the execution and delivery of the deed by the plaintiffs, 
Fred NcBrayer and G. IT. Justice, to W. M. Sherard, and the accept- 
ance by said plaintiffs of the notes and deed in trust referred to in  the 
complaint executed only by Ti'. I f .  Sherard constitutes a written agree- 
r~iellt between said G. W. Justice mid Fred &Brayer and the defendant, 
IT. 11. Sherard, separate and apart  and in  lieu of the original ~ r r i t t e n  
contract bet~reen said plaintiffs and the firm of Blv, Freeze k Sherard:  
and the said plaintiffs having accepted satisfaction of the original v r i t -  
ten agreement by conveying the land to E. 31. Slierard and receiving his 
notcs ar?d deed in trust as represeiiting the balance of the purchase price, 
are now estopped as a matter of law and have waived their legal right, 
if m y  the? have, arising out of the original contract. 

"2. That  the alleged contract between G. W. Justice, Fred XcBrayer 
and R. P. Freeze and F. A. Bly, was a promise to ansver  for the dcbt or 
default of W. 31. Sherard, and n u s  not i n  vr i t ing  as required by the 
statute of frauds." 

The court below rendered the follo~ving judglnent : "This cause coming 
on to be heard before the undersigned, Xichael Schenck, resident judge, 
and judge holding the courts of the Eighteenth Judicial District, a t  
Chambers, i n  Rendersonrille, S o r t h  Carolina, on this, S December, 
1928, upon the demurrer of R. P. Freeze and F. A. Bly, two of the 
defendants above named, both parties being represented by counsel, and 
the court being of the opinion that the demurrer should not be sus- 
tained: I t  is  therefore ordered, adjudged and decreed, that  said demurrer 
be, i n d  the same is hereby overrulccl." 

'I'lic defendants duly excepted, assigned error ant1 appealed tt) 111,. 
Supreme Court. 

CLARKSOX, J. I11 Pittsburgh P l a f c  Glass Co. v. H o f c l  Corpomi io i i  
et a[. ,  ante ,  at  11. 1.'. the following principle is l:ri(l dorm and noTv 
reiterated: "A clemurrer goes to the heart of a pleading :in(! cllallcnges 
the right of the pleader to rnaintain his position in any view of the 
matter, admitting, for the purpose, the truth of the allegations of fact 
contained therein," citing authorities. 

In  Brick Co. v. Gentry, 191 N .  C., a t  p. 642, i t  is .aid: "A demurrer 
can be sustained, and i t  i s  only appropriate, when the defect or  objection 
appears on the face of the pleading, as it is not the province of a de- 
murrer to  state objections not apparent on the face of the pleading to 
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which i t  is directed. A 'speaking demurrer,' as styled by the books, is 
one which invokes the a id  of a fact, not appearing on the face of the 
complaint, i n  order to sustain itself, and is condemned, both by the com- 
mon law and the Code system of pleading," citing authorities. 

On demurrer we cannot anticipate what the answer will set forth and 
the lam arising on all the facts relevant to the issues; we look only to 
the language and allegations of the complaint. On the present record 
a cause of action is alleged. 

I n  Poole  v. Lewis, 75 N. C., a t  p. 423, i t  is said:  "If a vendor sells 
goods to a firm, and chooses to take the obligation of the purchasing 
parties, and waives his right to hold the firm liable, he may do so. But  
in  such case i t  is necessary for the firm to prove that the vendor knew 
that  the party was a member of the firm, and elected to give credit to 
the purchasing parties a l o n e i n  other words, to take the less instead of 
the greater security to which he was entitled." Thorntcn  v. Lan~beth,  
103 N. C., 86; see Supply Co. v. Windley, 176 N. C., 18. 

20 R. C. L., at  p. 941 (Partnership),  sec. 161, in  part is as follows: 
"Where a note or bond of one of the partners is taken for an antecedent 
partnership debt, i t  may be considered either as payment and extinguish- 
ment of such debt, or only as collateral security, according to the nature 
of the transaction and circumstances attending it." Sec: 20 R. C. L., 
p. 859, sec. 66. 

The defendants present i n  their demurrer and brief questions that we 
do not now consider. The judgment of the court below ir; 

dffirmed. 

MRS. ELLIE ALEXANDER S P R I N G S  V. MARY MATTHEWS DOLL. 

(Filed 22  may, 1929.) 

1. Negligence A &Question of whether doctrine of reci ipsn loquitur 
applies is one of law. 

The question of whether the doctrine of ves ipsa loq~tifnv applies to a 
given state of facts is one of law for the court, and nhen facts upon 
which the doctrine applies are established the reasonnhlc~iress of tlefend- 
mt ' s  explanation is for the jury. The principles upon which this doc- 
trine rests discussed by BROGDEX, J. 

2. Sam-Doctrine of res ipsa loquitur does not apply i n  this case in- 
volving injury from skidding automobile. 

Upon evidence tending to show that the plaintiff as an ii~rited guest was 
riding in the defendant's car with the defendant driving, and that the 
latter was forced from the highway by a truck negligently driven thereon, 
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causing her car to skid on the n-et road, which resulted in the injury i n  
suit, the doctrine of yes ipsa Zoquitur does not apply, and the jury's verdict 
that the defendant mas not guilty of negligence is upheld under the facts, 
of this case. 

CIVIL ACTIOS, before Hnrding,  J., at  October Term, 1928, of MECK- 
LEXBURG. 

011 17 January ,  1925, the plaintiff was invited by the defendant to 
ride in her automobile from Lincolnton to Charlotte. The  defendant 
n-as driving the car and the plaintiff was seated in the back seat. After 
proceeding some distance rain began to fall and the road became a little 
net. A large moving van was approaching the defendant and was 
traveling in  the middle of the road with the front wheels on the white 
e n t e r  line on the pavement and the body of the truck protruding beyond 
the center of the road. 

The defendant testified: "I pulled to the extreme right of the road to 
aroid hitting the truck, and in  doing that  my  front wheels left the pav- 
ing and in coming back, trying to straighten myself in the road, my 
car skidded and I put on my brakes, and my car turned and went up  an 
embankment and turned over." 

Plaintiff testified: "We saw a truck coming. She moved over just a 
little to let die truck pass and after it passed she seemed to have lost con- 
trol of her car. The car began jumpiilg and pitching and started up an 
embankment and turned back and then turned over. . . . As to 
how high the embankment was I might say i t  was eight feet. I didn't 
take special notice of that. . . . I was not paying any attention to 
the speed. I h a r e  ridden with Miss Doll several times. . . . I said 
I had no criticism to make at all as I am no judge of driving." 

r 3 I h e r e  was erideiice relating to  serious in jury  sustained by the 
plaintiff. 

Issues of negligence, contributory negligence and damages were sub- 
mitted to the jury, and the first issue as to negligence of the defendant 
was answered in the negatire. 

From judgment upon the verdict the plaintiff appealed. 

John X .  Robinson and Hunter ,If. Jones for  plaintif. 
C. H. Gover for defendant. 

BROGDEK, J. Does the principle of res ipsa loquitur apply to the 
skidding of a n  automobile resulting in  in jury  to  a passenger 1 

The principle of res ipsa loquitur has been frequently stated in  vari- 
ous decisions of this Court and of other courts, and therefore requires 
no restatement or  elaboration. There are, hen-ever, certain well estab- 
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lished exceptions or limitations to the application of the rule. The most 
important of these' exceptions or limitations may be classified as follows: 

(1)  The  apparatus must be such that  i n  the ordinary instances no 
injurious operation is to be expected, unless from a careless construction, 
inspection or user: 0) both inspection and user must have been, at the 
time of the injury, in the control of the party charged,  (3 )  the inju- 
rious occurrences must have happened irrtlspective of any voluntary 
action a t  the time by the party injured. S fe zcar t  v .  Ca?pet Co., 138 
S. C., 60, 50 S.  E., 562. 

The principle does not apply:  (1) ~ r h e n  all the facts causing the acei- 
dellt arc lr~iowii aiitl testified to by the ~vitiiesses a t  the trial, B a l d w i n  v. 
S r n i l h c ~ m u n ,  lil S.  C., 772, 88 S.  E., 854; O w  v. I2umbough ,  172 
S. C., 754, 90 S. E., 911; E n l o e  1%. R. R., li!) N. C., 83, 101 S. E., 556; 
(2 )  ~vherc  iiiorc than one iiifertwx can be drawn from the evidence as to 
the cause of the illjury, Lamb c. U o y l e s ,  193 K. C., A 2 ,  135 5. E., 
164; (3 )  where the esistence of negligent default is not the more reason- 
able probability, and where the proof of the occurrence. without more, 
leaves the matter resting only in conjecture, D a i l  v. T a y l o r ,  151 N. C., 
284, 66 S .  E. ,  13.5; (4 )  where i t  appears that  the accident was due to a 
cause beyond the control of the defendant, such as the act of God or the 
wrongful or  tortious act of a stranger, I I e l c j t c ~  u. Northern States P o w e r  
Co., 217 S. W., 102, 2.5 A. L. R., 713, note 2 ;  ( 5 )  when the instrumen- 
tality causiig thc injury is not under the exclusive conlrol or manage- 
ment of thc defendant, S a u n d e r s  v .  R. R., 185 N. C., 280, 117 S. E., 4 ;  
(6)  where the in jury  results from accident :IS defined ar  d contemplated 
by law. 

I n  the case a t  bar i t  does not appear that  there was any defect i n  the 
automobile or that  i t  was operated a t  an  excessive rate of speed or i n  
any other negligent or  careless manner. Therefore, the mere skidding 
of the automobile, causing i t  to run  upon the embankment and turn  
over, is the sole basis of the claim of the plaintiff. 

The general rule is srnted in  IIuddy on ,iutomobiles ( i  ecl.), sec. 373, 
as follows: "Tlic mere fact of the skidding of a car is not of itself such 
eviclence of negligence as to render the owier liable for an in jury  in  
consequence thereof." This  prclposition of law is  amply supported by 
tho authorities cited. Thus  in  Lindeib z;. Xiller, 177 K. TT., 909, the 
Court said : "Skidding may occur TI ithout fault, and when it does occur 
i t  may likewise continue without fault  for a considerable space and 
time. I t  means part ial  or complete loss of control of the car under cir- 
cumstances not really implying negligence. Hence plaintiff's claim that  
the doctrine of yes ipsa l o q u i t u r  applies to the present situation is not 
well founded. I n  order to make the doctrine of res  ipsa loqu i tu r  apply, 
i t  must be held that  skidding itself implies negligence. This  i t  does not 
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do. I t  is a well known physical fact that  cars may skid on greasy or 
slippery roads xrithout fault  either on account of the manner of handling 
the car or  on account of its being there." Williams v. Holbrook, 103 
N. E., 633, 5 A. L. R., 1240; 12 A. L. R., 688; Bartleft v. Town Taxi 
Co., 160 N. E., '797. 

I t  cannot be rcasonnbly contended that  the loss of control of an auto- 
mobile by the driver thereof i q ,  under all circumstances, sufficient evi- 
dence of negligence to carry the case to the jury. H i s  control is limited 
by the condition of the pavelurnt and by the negligence and unexpected 
acts and conduct of other drivers of vehicles. Moreover, all the facts are 
knoxil and teqtifird to by the n-itnesses, and all sources of information 
n-ere as accmsible to the plaintiff as  to the defendant. 

Indeed, some courts have held that  the doctrine of res  ipsa 7oquifur 
is to be usctl sparinglx and to be invoked only when the facts and the 
demands of justice make its application essential. Hcjffer v. So.rt7rc.m 
Sfntes Pouw Co.. supra; Riggsby  v. T ~ ~ 2 t o % ,  129 S .  E., 493. 

We do not hold that the principle of res ipsa 7oguifur does not apply 
to any given state of facts inrolving injuries flo~ving from the usr of 
automobiles, but y e  do hold that  the principle is not applicable to the 
facts disclosed by this record. Upon admitted or proren facts thc ques- 
tion as to whether the principle applies i s  a question of lam for the court 
in the first instance: but, if upon such facts, the principle is applicable, 
the reasonableness of thr  eaplnnation made by the defendant is  for  the 
jury. 

N o  error. 

1. Executors and Administrators D +In this case held evidence of ex- 
press promise to pay for services rendered deceased insufficient. 

Evidence that tlie deceased's mother had told the witness, her scon. in 
plaintiff's absence, th:~t "nhoerer waitcd on her slionltl h n r e  a11 that she 
had" is too vague and iiidefiiiite to ccriistitnte n i l  esljrcss contract to  pay  
her daughter for srrrice:: rclideretl, nad the dnnghter may not recover 
thereon, after her mother's death, ag~ ins t  the administratrix. 

2. Same-Child living with motlier as family may not recovcr on implied 
promise to pay for services rendered deceased. 

An adult child living with her mother as a part of tlie family, and rell- 
ilering services to her cannot after her mother's death recorer tllcir value 
upon a qt~n~ct t t t ie  tnerui t ,  it being as~nmctl that the >en  ices mere reliclered 
gratuitously in the hbience of e \  ii1enc.e to the contrar), and the mere ren- 
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dition of the services is insufficient evidence of an es~ecta  tiou of payment 
on  one hand and the intention to pay on the other, and the niere moving 
from the old family home to a new home without evidenct? of a change in 
the relationship is insufficient to change this result, and defendant's 
motion as of nonsuit is prol~~r ly  granted. 

CIVIL ACTIOX, before Townsend .  J., at  Xarch Term, 1928, of RAN- 
DOLPH. 

The plaintiff is a daughter of Xar tha  Staley, who died intestate on or 
about 6 February, 1923. The defendant is also a daugnter of the de- 
ceased. 

The deceased lived at  the home place after the death cf her husband, 
although i t  seems no dower had been allotted to her a.ld by common 
consent she was occupying the entire plantation. About the year 1919 
the plaintiff and her sister, who mere unmarried and who had previously 
been living with the deceased, bought a tract of land and moved to their 
own property and took their mother with them to their new home. The 
evidence discloses that the mother and two daughters lived together in  
the same house until the death of the mother. Upon the death of the 
mother, plaintiff instituted an  action against the defendant on 23 April, 
1925, to recover for services rendered her mother, Martha Staley. The 
defendant resisted the action upon the ground that there was no express 
contract and that the plaintiff could not recover on quanhm mermit for 
the reason that  the mother and daughters lived together as one family. 

Two issues were submitted to the jury, as follows: 
"1. What  amount, if any, is defendant indebted to phint i f f?  
"2 .  I s  plaintiff's cause of action barred by the three-year statute of 

limitations 1" 
The jury answered the first issue, "$1,000," and the second issue, by 

direction of the court, "Yes, except nine months and sixteen days." 
From judgment upon the verdict the defendant appealed. 

S o  counsel for p l a i n t i f .  
J .  A. Spence for defendamf. 

BROGDEN, J. The plaintiff bases her cause of action upon two theo- 
ries : 

1. That  there was an  express contract between the plaintiff and the 
deceased to pay for services rendered. 

2. That  if there was no express contract, the law implied a promise 
by the deceased to pay the reasonable worth of the services rendered by 
the plaintiff and accepted by the deceased. 

The only evidence relied upon to establish an  express contract was 
the following statement by a brother of the plaintiff: ' ,Martha Staley 
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said whoever waited on her should have all that she had. I heard her 
make that  statement before and after going to the Smith place." I t  
does not appear from the evidence that  the plaintiff was present when 
these conversations took place, or that  they were communicated to her 
by her brother. Moreover, the statement itself was too vague, uncertain 
and indefinite to constitute a contract. B~.own v. TViUiams, 196 K. C., 
247. 

Upon the second theory involviiig quantum meruif, the law is  thus 
stated in  T;tTink7ev v. Rillian, 141 S. C., 555, 54 S. E., 540: "It is equally 
well established that  when a child resides with a warent as a member of 
the family or with one who stands to the child in loco parentis, serrices 
rendered under such circumstances by the child for the parent are, 
without more, presumed to be gratuitous and no promise will be implied 
and no recovery can be had TT-ithout proof o f  an  express and valid 
promise to pay, or facts from which a valid promise to pay can be 
reasonably inferred. This last position is usually considered as an excep- 
tion to  the general rule, and i n  this and most other jurisdictions obtains 
both as  to adult a i d  minor children. Wherever the same has been 
applied, however, to claims by adult children so f a r  as we can discover, 
i t  has been made to depend riot alone on the fact of kinship in blood, 
but also on the fact that  the adult child has continued to reside with 
the parent as a member of the family." 

I n  the case a t  bar the plaintiff and her mother lived together as  one 
family a t  the old home place. T h e  plaintiff purchased a new home and 
the family moved away from the old home to the new home. We see 
nothing in  the evidence to indicate there was any break in the family 
unity except the mere fact of moving together from one place to an- 
other. Furthermore, there is no evidence i11 the record tending to show 
that  the services were rendered in expectation of payment or that  de- 
ceased intended to make payment, except perhaps the mere fact of the 
rendition of services. There is no decision in  this jurisdiction where 
such family relationship exists holding that  the p e r e  rendition of serr- 
ices, without more, is sufficient evidence of an  expectation of payment 
on one hand and the intention to pay on the other. Winkler v. Killian, 
141 N. C., 575, 54 S. E., 540; Dorsett v. Dorsett, 153 N. C., 354, 111 
S. E., 541; Ell& v. Cox, 176 N. C., 616, 97 S. E., 468. 

We therefore hold that  the motion for nonsuit should have been 
allowed. 

Reversed. 
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C', J. POOLE r. L. M. RUSSELL, D. T. RUSSELL. A. R. BOATWRIGHT, 
A X D  DORIS RUSSELL BOdrL'WRIGHT. 

(Filed 22. Mar, 1929.) 

Evidence D +Evidence as to identification of boundaries by parties held 
in this case to be inadmissible as a transaction with decedent. 

Testimony of a party interested in the result of the action that the 
deceased predecessor of the common source of title of the parties had 
agreed as to the boundary of the lands in dispute preliininary to ~naki i~g 
the deeds, that the deceased had the lands surveyed and that the witness 
saw the deceased mark the boundary claimed by him as controlling the 
description given in the deeds later made. is that of I transaction or 
communication between the witness and a tleceased person prohibited by 
C. S., 1795, and its exclusion on the trial is not error. 

APPEAL by defendants from Oglesby, J., at  September Term, 1928, 
of MONTGOMERY. N O  error. 

ac t ion  to recover land in  which judgment was rendered for the plain- 
tiff upon the following verdict: "Is the plaintiff the owner and entitled 
to the possession of the land described by the lines B, C, F, E ? Answer : 
Yes." 

Brit tain,  Br i t ta in  & Bri t ta in  for p la in t i f ,  
R. T .  Poole for defendants. 

ADAMS, J. T h e  plaintiff brought suit to recover a smiill s tr ip of land 
represented on the plat by the letters B, C, F, E. I t  was admitted that  
he and the defendants derired whatever title they have from W. B. 
Beaman as a common source. T h e  two decisive questions were whether 
the boundaries in the plaintiff's deed include the land in  controversy, 
and if they do, whether the plaintiff's title was barred by the adverse 
possession of the defendants. Both questions were resolved in  favor of 
the plaintiff and from the judgment awarded the defendants appealed. 

We have considered the exceptions and find that  only one requires 
special comment. W. B. Beanlan and his  wife conveyed a town lot to  
Mrs. Russell on 13 February, 1904. L. 31. Russell, her husband, was 
introduced as a witness for the defendants and was asked this question: 
"State if on the survey made 11 February, 1004, you saw the corner 
established by driving down iron stakes a t  the corner?" 

The  defendants proposed to prove that  on 11 February, 1904, an  
actual survey was made of the lot conveyed to Mrs. D. T. Russell, and 
that  iron stakes were driven down a t  the points E and F on the plat 
by W. B. Beaman and the surveyor; that  corners were established and 
that  the witness saw Beaman drive the stakes down. lJpon the plain- 
tiff's objection the proposed evidence was excluded and the defendants 
excepted. 
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One of the rules adopted for settling questions relating to the bound- 
ary  of lands is  thus stated in  Cherry 1;. Slade, 7 S. C.. 82:  "Whenerer 
i t  can be proved that there was a line actually run  by the surveyor, was 
marked and a corner made, the party clainling under the patent or deed 
shall hold accordingly, notwithstanding a mistaken description of the 
land in  the patent or deed." This  statement is somewhat clarified in 
Clarke v. Aldridge, 162 PIT. C., 326: "It has long been held for lam in 
this State that  when parties, n i t h  a xiew of making a deed, go upon 
land and make a physical survey of the same, giving it a boundary which 
is actually run  and marked, and the deed is thereupon made, illtending 
to convey the land which they l i a ~ e  surveyed, such land will pnss, ccl- 
tainly as be t~ieen parties or roluntary claiinants ~ v h o  hold in privity, 
though a different and erroneous description may appear on the face of 
the deed. This is regarded as an  exception to the rule, otherwise uni- 
versally prevailing, that ill case of mi t te l l  deeds the land niust pa's 
according to the written tlescription as it appears i n  the iiistrument 
(Reed v. Scl~enck ,  13 S. C., 41.5) ; but it is  a n  csception so long recog- 
nized by us that  it must be accepted as an  established principle ill our 
law of boundary." See TT7atford c. Pierce, IS8 S. C., 430. 

I n  asking the excluded question the appellants sought to apply this 
rule. The appellee's assigned ground of objection n a s  that  by virtue 
of C. S., 1705, the proposed testimony was inadmissible. This section 
proricles that  a parFy or a person interested in the event of an action 
shall not be esamined as a witness in  his on-11 behalf or interest against 
a person deriving his title or  interest from, through, or  under a dclceased 
person concerning a personal transaction or communication between the 
witneqs and tlie deceased 1,ersoli esceut under certain conditions which 
do not exist i n  this case. The  appellants offered to show that certain 
corners and lines liad been established by I3eaman and Ruswll at the 
time of the survcy in 1004, altliough the distances callctl for in tlie deed 
to Mrs. Russell did not extend to these intended boundaries. Beanian 
is dead; from him the plaintiff derived his title. Russell is a party to 
the action and interested in the event. The  proposed testinlony n a s  
therefore incompetent if i t  disrloses a coinn~unication or transaction 
bctwem Russell and Eeaniaii. Does it reveal a coniniunication or per- 
sonal transaction or a substantire and independent f ac t ?  If it con- 
tained nothing more than what the witness saw there might be some 
reason for regarding it as an  independent fact. JlcCall v. Wilson,  101 
N. C., 508; Lane v. Rogers, 113 N. C., 171. Bu t  when the survey was 
inado Beaman and Russell (Russell representing his wife) were en- 
gaged in fixing boundary lines as preliminary to the execution of the 
deed, and the location of the boundaries was as much a par t  of the con- 
tract as the execution of the deed two days afterwards. Testimony that  
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Beaman set the stakes a t  certain corners would in effect ha re  been 
equivalent to testimony that  the corners had been established by Bea- 
man's consent a t  points beyond the calls i n  the deed. I t  is i n  this sense 
that an  attempt to show that  corners had been fixed by the parties beyond 
the distances set forth in the deed would have introduced the element of 
a communication or personal transaction between Russell and Beaman, 
making the proposed testimony incompetent. I t  may be noted that  i n  
Clarke 7 ; .  Aldriclgs, supva, there i s  a strong intimation that  an  agree- 
ment of this character mould not be binding upon purchasers for  value 
without notice. There mas no error i n  excluding the proposed evidence. 

The  remaining exceptions call for no discussion. 
S o  error. 

STATE v. EDGAR BARBEE, ALIAS BUDDIE BARBEE, CHARLES FAIR- 
CLOTH, ORLEY 0. SCURLOCK, J. TV. GARVIN AXD 0. S. IVET. 

(Filed 22 Nay, 1929.) 

Receiving Stolen G o d s  D c-Verdict in this case held fatally defective. 
Where the evidence is conflicting as to mhether the defendant knew at 

the time of receiving goods that they were stolen, and the charge of the 
court fails to instruct that finding of such knowledge was necessary for 
conviction, the verdict of guilty without finding that the defendant pos- 
sessed such knowledge a t  the time he received the goods is defective, and 
a venire de novo mill be ordered on appeal. 

APPEAL by defendant, E. B. Barbee, from Sink, Special Judge, at  
September Term, 1928, of RANDOLPH. 

Criminal prosecution tried upon an  indictment charging the defend- 
ant, E. B. Barbee, and others, (1) with the larceny of a Chevrolet 
roadster, valued a t  $564, the property of Johnson Chevrolet Company, 
and (2)  with receiving said Chevrolet roadster, valued a t  $566, the 
property of Johnson Cherrolet Company, knowing it to  have been felo- 
niously stolen or taken in  violation of C. S., 4250. 

Verdict: "Not guilty as to  John Garvin. Verdict as  to Charlie Fai r -  
cloth, E. .B. Barbee and Ode11 Scurlock, guilty of having car in their 
possession knowing i t  to be stolen." (As shown by return to writ of 
certiorari, but not appearing in  original record.) 

Judgment :  Imprisonment in  the State's prison as to each of the de- 
fendants convicted for not less than  five nor more than ten years a t  
hard labor. 

T h e  defendant, E. B. Barbee, alone appeals, assigning errors. 
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Attorney-General Brummitt and Assistant Attorney-General Xash for 
the State. 

George A .  170unce and TT'alfer E .  Hrocli for defendant, Barbee. 

STACY, C. J. The  defendal~ts, other than Garvin, admitted that  the 
car i n  question was found by the officers in their possession, but they 
denied having received it, knoniilg at the time that  i t  had been felo- 
niously stolen or taken. C. S., -1230. They offered evidence tending to 
show that  a mall by the name of Brooks or Tow came along driving the 
('herrolet roadster, picked up the defendants, carried them i11 the direc- 
tion of Sanford a~i t l  on towards Fa~et tevi l le ,  and some~vhere near the 
latter place, the said driver left the automobile, a n d  went off; where- 
upon the defendants drove the car to the home of the defendant, Garvin, 
where it was found. 

The  State contended that  Brooks or Tow was hut an  imaginary 
person or a mere man of straw, and that the defendants alone vere  
responsible for the larceny of the automobile. 

Viewed in  the light of the evidence and the charge of the court, the 
verdict would seem to be defective or insufficient to support a judgment, 
as i t  is not responsire to the indictment. S. v. Shew, 194 X. C., 690, 140 
S.  E., 621; 6'. v. Tl'kifaker, 89 N .  C., 472. See, also, 8. v. Gregory, 133 
S. C., 6-16, 69 S. E., 674, and S. v. I'arlier, 152 X. C., 790, 67 S. E., 35. 
I t  is  not found that  the defendants receic~d the car i n  question knowing 
a t  the time that  the same had been feloniously stolen or taken. S .  v. 
Dail, 191 N .  C., 231, 131 S. E., 573; S .  v.  Caveness, 78 N .  C., 484. S o r  
was the jury instructed that such a finding mould be necessary before 
the defendants could be convicted on the second count. S. 7;. Caueness, 
supra. 

On the record as  it now appears, the appealing defendant is entitled 
to a venire de noro;  and it is so ordered. 

Venire de noco. 

WILLIAJIS-E'TLGHUJI LTJIBER COJII'ASP v. I. JI. W1.>ILCH. 

(Filed 2"JIny, 19'3.) 

Pleadings E a-Allegations of counterclaim deemed denied when not 
served on plaintiff. 

Public Laws of 1924, ch. 15, providing that an answer of defendant 
setting up a counterclaim will be deemed denied unless a copy thereof is 
srrved on the plaintiff or his attorney, is not referred to in Public Laws 
of 1927, ch. GG, and construing the two acts together there is no repug- 
nancy between them so as to repeal by irnplicatio~l the former law on the 
subject. 
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2. Statutes C &Repeal of statute by implication is not favored. 
Repeals of statutes by implication or construction are not favored by 

the courts, and for a later statute to repeal a former one the regugllancy 
betweell them must be clear, and then the repeal will ogcmrate only to the 
estent of the repugnancy. 

3. Judgnient,s D a J u d g n ~ e n t  by default on counterclaim properl~ set 
aside in this case. 

It  is proper for the judge of the Sul~erior Cvurt to set r side a judgluent 
by defuult on defend:~nt's counterclaim under the provisions of Public 
I.a\vs of 1924, ch. IS, I\ hen the pltiintiff, or his attorlics, js not served \\it11 
;I co11y thereof, siute the law deuie. thc ailcgntions of the countercl:~im 
\\hen aucah service is not made. 

APPEAL by defendant from XcElroy, J., at December Term, 1928, of 
BL?A C O X B E .  

Civil action wherein plaintifl seeks to recorer for breich of contract 
in connection with the sale of a certain quantity of lumber. Suinmons 
issued and complaint filed 26 Kovember, 3927. Defertdant answered 
10 December, 1927, denied liability and set u p  a counterclain~ for 
$3,600. 

The answer of the defendant, containing said counterclaim, was not 
served upon the plaintiff, and no a n s w r ,  demurrer, or r e d y  denying the 
same, \I as filed by the plaintiff; whereupon. on 26 March, 1928, judg- 
ment by default and inquiry was entered against the plaintiff arid in  
favor of the defendant on said counterclaim. 

Thereafter, 2 1  December, 1928, on motion of plaintiff, said judgment 
by default and inquiry was set aside on the ground that  no copy of the 
answer, containing the counterclaim, was ever s e r ~ e d  on the plaintiff 
or its attorney. 

From this order, ~ a c a t i n g  the default judgment, the defendant ap- 
peals, assigning error. 

Tl'ells, Hlackstoclz Le. Taylor for p la in t i f .  
11oyle Le. Rudisill ,  11'. -4. Sull ivan and J .  X. H o r n ~ r ,  Jr., for de- 

fendant. 

STACI-, C. J. I t  is provitled by chapter 18, Public Laws, Extra  Session, 
1924, among other things, that  "if a counterclaim is pleaded against any 
of the plaintiffs and no copy of the answer containing such counterclaim 
shall be served upon the plaintiff or  plaintiffs or his or their attorneys 
of record, such counterclaim shall be deemed to be denied as fully as if 
the plaintiff or  plaintiffs had filed an  answer or reply denying the same." 
Clearly, under this provision of the law, the tr ial  court was correct in 
setting aside the judgment entered by default and inquiry on the de- 
fendant's counterclaim. 
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But  i t  is contended on behalf of thc defendant that  chapter 18, Public 
Laws, Ex t ra  Session, 1924, was repealed by chapter 66, Public Laws, 
1927, for i n  the latter act i t  is provided that "The defendant shall, n-hen 
he files answer, likewise file at least one copy thereof for the use of the 
plaintiff, and his attorney; a i d  the clerk shall not receive and file any 
answer until and uizless such copy is filed therewith." 

The 1924 act deals exclusively with counterclain~s, while no specific 
reference i s  made to counterclaims i n  the 1937 act. Hence i t  could 
hardly be said that  a repeal was intended by the Legislature or that  
such has resulted by operatioil of law. S. r.. Perkins, 141 N. C., 797, 
53  S. E., 735. Repeals by implication are not favored by the l a~v ,  and 
i t  is the policy of the courts to avoid such coilstruction uilless the repug- 
ilaiicy between a subsequent act and one of prior date be i r r ec~nc i l ah l~ .  
B Z L ? L C ~  C. Comr)~issioners, 159 K. C., 335, 74 S. E., 1045. "Repeals by 
implication or construction arc  not favored, and for such a repeal to 
take effect, the repugnancy between the latter statute and one of earlier 
date must be clear, a i d  only then d l  the repeal operate to the extent 
of such repug~iancy." W a f e r s  u.  Commiscioners. IS6 h'. C., 719, 120 
S. E., 450. To like effect ii; the decision in Litchfield v. Ropev, 192 S. C. 
20% 1134 S. E., 651. 

S o  such irrecoilcilable conflict exists between the two statutes riov 
under consideration. Hence, it would appear, fro111 a proper construc- 
tion of both statutes, that unless a copy of the answer containing a 
counterclaim, is served on the plaintiff or his attorney, the allegations 
going to make up the counterclaim are to be considered and dealt with 
as denied. 

I t  follows, therefore, that  the defendant has no just cause for com- 
plaint a t  the action of the tr ial  court in allowing the motion of the 
plaintiff to strike out the judgment entered by default and inquiry on 
his counterclaim. 

Affirmed. 

IVHITAIiER-HOLTSISGER HARDWARE COMPANY ET AIL v. 
IT. T. \VHITTES ET AL. 

(Filed 22 May, 1929.) 

Abatement and Revival B +In this case held, present action barred by 
prior action between same parties nonsuited upon one phase only. 

Where the mortgagee brings action to foreclose on his mortgage on the 
defendant's stock of qnoclq, and thereafter the  lain in tiffs bring a creditors' 
bill to recover oil their claimq and to qet aside the mortgage on the 
qroui~ds of fraud, and the two actions are consolidated, and upoil trial it 
is adjudged that there was no evidence of frand in procurii~g the mort- 
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gage, and upon this phase the actiou is nonsuited, and it is further ad- 
judged that the balance arising from the sale of the stock, after paging 
the mortgage, be turned over to a receiver, appointed in the action, for 
the benefit of the creditors: Held, a subsequent creditors' bill, seeking the 
same relief, is barred by the prior action, the plaintiffs having had their 
day in court, and k i n g  still in court in the other action. 

APPEAL by plaintiffs from XcElroy, J., at  October 'Term, 1928, of 
MADISOK. 

Creditors' bill filed by plaintiffs to recover on their claims against 
W. T. Whitten and to set aside a mortgage on the defendant's stock of 
merchandise. 

The lien in question was a purchase-money mortgage given by Whit- 
ten to W. C. Fowler 1 April, 1927, at  the time of the purchase of the 
said stock of merchandise. Default having occurred in  the payment of 
the notes secured by said mortgage, Fowler on 31 December, 1927, insti- 
tuted suit against Whitten to recover thereon and seizl?d the stock of 
goods under claim and delivery. 

Thereafter, the plaintiffs herein filed a creditors' bill against Mr. T. 
Whitten, asked for the appointment of a receiver, joined W. C. Fowler 
as a party defendant, and assailed the validity of the mortgage held by 
him, alleging that the same was procured by fraud. 

S t  the May Term, 1928, Madison Superior Court, these two suits, by 
consent, were consolidated and tried together. As a result of this hear- 
ing, i t  was adjudged that the purchase-monoy mortgage given by Whit- 
ten to Fowler was a valid encumbrance on the stock of goods in  ques- 
tion; that  the creditors in  their suit had offered no evidence of fraud in  
the procurement of said mortgage, and, to this extent, the same was 
"nonsuited"; but it was further adjudged, as a result of said hearing, 
that  the balance arising from a sale of the stock of goods, after paying 
the first encumbrances enumerated therein, should be turned over to the 
receiver, appointed in  said action, for the benefit of the creditors of 
W. T .  Whitten. 

This judgment was held to be n bar to the present action, instituted 
3 August, 1928, as a second creditors' bill and again attacking the 
validity of the Fowler mortgage. Plaintiffs appeal, assigning errors. 

C. B. ~l.Zashbumt and Thomas S. Rollins for plaintifs. 
Guy V .  Roberts and John H .  1lfcE7roy for defe~tdants, Fowler and 

Gudg er. 

STACY, C. J., after stating the case: I t  is apparent from the record 
that the first creditors' bill was "nonsuited" only so far  as it assailed 
the validity of the purchase-money mortgage given by Whitten to Fowler, 
and this upon the ground that no evidence had been offewd to support the 
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allegation of fraud. Hence, the trial court properly held that the judg- 
ment entered in  the consolidated action tried at  the May Term, 1928, 
Madison Superior Court, was a bar to the present suit. The plaintiffs 
have had their day in court; they are still in  court in  the other action; 
they hare no just cause for complaint at the action of the trial court in 
dismissing the present suit. lllorrison v. Lewis, ante, 79; Allen v. Salley, 
179 N. C., 147, 101 S. E., 545. 

Affirmed. 

C. G. MORRIS, TRADIPITG as C..G. MORRIS $ CONPANT, r. D. W. AXD W. A. 
CLET'E, T H E  SATIOKAL BAZI'K O F  KEW B E R S ,  A X D  H. P. WHITE-  
HURST, RECEI~EK OF T H E  BASK O F  VANC'EBORO. 

(Filed 22 May, 1929.) 

1. Bills and Notes I d-Endorser paying check is subrogated to rights of 
payee. 

Where a person presenting a note to  a bank is required to endorse i t ,  
and later to endorse the  drawer's  check payable to the bank and take11 by 
it i n  pnyn~eiit  of the note, and the  check i? not paid and is charged by the 
hunk to the endorser's account therein, the endorser so l~ay ing  the  check 
is subrogated to  the rights of the  payee hank and becomes the real par ty  
in interest and may prosecute an  action against the  drawer,  payee, and 
collecting banlis under the  prorisions of C. S .  446, to determine the lia- 
bility of the  parties. 

2. Pleadings A c-Where the Supreme Court upholds judgment sustwin- 
ing a demurrer trial court has discretionary power to allow amend- 
ment. 
h demurrer to a con~plaii l t  will be sustained upon the  insufficiency of 

the complaint t o  state ;I cause of action, and where a judgment sustain- 
ing such ileinurrer has  been appealed from and u ~ h e l d  by the Supreme 
('ourt, the  tr ial  conrt has  the power, in the  exercise of hi> soulld dis- 
cretion, to allow the plaintiff t o  amend the original compl:~int upoil motion 
made within ten days af ter  receipt by the clerk of the  Sul~er ior  Court of 
the certificate showing that  the judgment of the  Superior Court hat1 been 
nffirrued. C .  S., 515. 

3. Pleadings D -Demurrer on ground that cause of action not stated 
challenges only sufficiency of allegation of complaint. 

A demurrer t o  the complaint 011 the grounds that  i t  does not ~ t n t e  a 
cause of actioil (toes not deal with the  merit4 of the con t ro~er sy .  but only 
with the  sufficiency of i t s  allegations. 

4. Pleadings D d-Right to demur for misjoinder is waived by failure to 
plead in apt time. 

Failure to  demur to the pleadings upon the ground of ~ui i jo inder  of 
parties and causes of action or  to take exception thereto on theie grounds 
is  a wairer  of the right. 
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Bills a n d  Notes I +Drawer of check is relievftd of liability upon pay- 
ment  by drawee bank ei ther  in cash or by its check o n  another  bank. 

The payee of a check has the right to  demand payment by the drawee 
bank in cash if the drawer has therein a deposit sufficient for payment: 
and where a bank receives a check in payment of a note and elects to put 
i t  in the hands of a Federal reserve bank for collection, which bank 
accepts the check of the drawee bank on another bank in payment, when 
the check would have been paid in course of collection had cash been 
demanded, the drawer and endorsers on the original check are  relieved 
of liability thereon, and may not be held if the check of the drawee b m k  
was not paid because of its later insolvency, C. S., 3108, 3167, 304%; and 
this result is ilot affected by 3 C. S., 220(aa), providing that  a drawee 
bank may pay a check drawn on i t  by its check on mother bank, unless 
the face of the check demands payment in cash, when the check is pre- 
sented for payment by any Federal reservi bank, since the payee bank 
has the option of presenting the check for paymeut through the Federal 
reserve bank or not. 

Bills a n d  Notes I a-Evidence of acceptance of check by drawee bank 
held sufflcient to be  submitted to jury. 

Where the evideuce is conflicting as  to  whether a drawee bank acccpted 
the check of a drawer bank, charged i t  to the account of the drawer bank, 
and that the charge remained on the books of the drawee bank until the 
next day, when the drawee bank marked the charge "error" on account of 
the insolvency of the drawer bank on that  day, and relurned the check 
protested, the question of the liability of the drawee bank thereon is 
properly submitted to the jury, and judgment upon its verdict in favor 
of the plaintiff will be affirmed on appeal. 

APPEAL by  defendants, D. W. a n d  W. A. Cleve, and t h e  Nat iona l  
B a n k  of N e w  Bern,  f r o m  Moore, Special Judge, a t  M a y  Term,  1928, of 
BEAUFORT. I n  Cleves's appeal,  reversed. I n  Bank's appeal,  no error. 

T h i s  is a n  action to recover the  s u m  of $2,000 a n d  interest f rom 1 3  
December, 1923. T h e  facts  alleged i n  t h e  complaint as  constituting 
plaintiff's cause of action against the  defendants  a r e  qet out i n  the  
opinion below. 

T h e  action was begun on  23 September, 1923. T h e  defendants named 
i n  the  summons, which was d u l y  served on each of t h e  m i d  defendants, 
a r e  t h e  B a n k  of Washington, the  Federa l  Reserve Ban ' i  of Richmond, 
Virginia ,  D .  TV. and W. 3. Clere, the  Nat iona l  B a n k  of Kern Bern,  a n d  
H. P. Whitehurst ,  receiver of t h e  B a n k  of Vanceboro. I n  t h e  complaint 
as  orginally filed and  as  subsequently amended by  leaye of court,  plain- 
tiff p rays  j u d g n ~ e n t  t h a t  upon  t h e  facts  alleged therein he  recover of 
each a n d  al l  of t h e  defendants t h e  sum of $2,000, with interest f r o m  1 3  
December, 1923. 

A t  t h e  close of all  the  euidence, plaintiif submitted to  a voluntary 
nonsuit of t h e  action as  t o  the defendant, the  B a n k  of Washington. 
Upon i ts  nlotion f o r  judgment as  of nonsuit (C. S.. 567) ,  the  action 
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was dismissed as to tlle defendant, the Federal Reserre Bank of Rich- 
mond. Issues involring the liability of these t ~ o  defendants upon the 
allegations of the complaint were withdrawn from the jury. 

Issues involving tlie liability of the three remaining defeidants were 
subniitted to the jury and answered as f o l l o ~ s  : 

1. Are the defendants, D. W. and W. A. Clere, indebted to the plain- 
tiff on account of the matters set out in the complaint; if so, i n  what 
aniouiit? -1nswer: Yes, $2,000, and interest from 5 December, 1923. 

2. I f  so, is said cause of action barred by the statute of limitations? 
L\nsner : Yo. 

5 .  Did the National Bank of S e w  Bern wrongfully fail mid rc,fuse to 
pay tlie check which was sent by Bank of Vanceboro to Federal Reserve 
Bank and by Federal Reserve Bank sent to said National Bank of S e n  
Bern for payment ? Answer : Yes. 

3 5 .  I s  plaintiff's cause of action as to National Bank of S e w  Bern 
barred by the statute of limitations? Answer: S o .  

6. 111 what amount, if any, is National Bank of S e n  I 3 e m  indebted 
to plaintiff 0x1 account of matters and things referred to in the fifth 
issue ? Answer : $2,000, and interest. 

7 .  I n  ~ i ~ h a t  amount is defendant, Whitehurst, receiver, indebted to 
pl:iiritiff? -1nswer : $2,000, with interest from 5 December, 1923. 

Upon the foregoing rerdict, it nas,  on motion of counsel for plaintifl, 
ordered, considered and adjudged "that plaintiff recover of the defend- 
ants $2,000, with interest from 13  December, 1023, together with the 
costs of thii; action. The payment of this judgment by the defendants 
or either of them other than the defendant receiver, will entitle thc 
defendants so paying to recover such dividend as may arise and accrue 
in the hands of the receivcr in faror  of the claim of the plaintiff." 

From this judgment, both the defendalits, D. TS'. and XT. A. Cleve and 
the Satiol ial  Bank of S e w  Bern, appealed to  the Supreme Court. 

11. C'. C'al-ter and W a d  LP' Grimes  for p l a i n f i f f .  
IT'. ('. R o d m a n  and Guion LP' Guion  for d e f e n h n f s ,  D. 11'. and W .  A. 

Clew-. 
IIrnr!l P. l l ' h i f ehurs f  and W a d  & W a ~ d  for d~fenc lun t ,  S n f i o n n l  

Bank of S e z ~  Bern .  

COXSOR, J. The original complaint in this action nab filed on 23 
September, 1924. The  defendants, D. W. and TV. A. Clere, demurred 
to said complaint, chiefly on the ground that  the facts stated therein are 
not sufficient to constitute a cause of action against them. Froni judg- 
ment sustaining said demurrer, plaintiff appealed to this Court. The  
judgment ~ m s  affirmed. ;Iforris T .  Cleve, 193 N. C., 389, 137 S. E., 162. 
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I t  appeared upon the face of the complaint that  plaintiff had dis- 
counted the note executed by said defendants and payable to his  order, 
for value and before maturity, and that  he  waR not the holder of said 
note a t  the date of the commencement of this action. I t  did not appear 
from the complaint that  plaintiff was or had ever bee11 the holder of 
the check drawn by the defendants on the Bank of Vanceboro, and 
payable to  the order of the Bank of Washington. No18 did it appear 
that  plaintiff had paid to the Bank of Washington the sum of $2,000, 
or any other sum, on account of his liability as an  endorser on both the 
check and the note. I t  was, therefore, held that  plaintiff had failed to 
state in his  complaint facts sufficient to constitute a cause of action upon 
which he was entitled to recover of the defendants, D. W. and Dr. A. 
Cleve. Plaintiff was not the real party in interest with respect to the 
cause of action, if any, alleged in  the complaint agaii st the said de- 
fendants. H e  could not, therefore, prosecute the action, upon the allega- 
tions of the complaint, for i t  is expressly provided by statute that  every 
action must be prosecuted by the real party in interest, (except as other- 
wise provided. C. s., 446. Plaintiff was neither the legal nor the 
equitable owner of any claim against the defendants, founded upon the 
facts alleged in  the complaint; nor mas he a trustee of a n  express trust. 
C'hapman v. ilIcLau~horn, 150 N. C., 166, 63 S. E., 721. 

The decision of this Court affirming the judgment of the Superior 
Court of Beaufort County, by which the demurrer to tht> complaint was 

sion was sustained, was rendered on 23 March, 1927. The said deci ' 

certified by the clerk of this Court to the clerk of the Superior Court 
of Beaufort County on the  first Monday of April,  1927. C. S., 1417. 
Rule 38. At  the April Term, 1927, of the Superior Court of Beaufort 
County, which began on 11 April, 1927, plaintiff moved for an order 
allowing him to amend his complaint. This  motion was continued from 
the April  Term to the May Term, 1927, of said court mken i t  was heard 
by the judge presiding a t  said May Term. From his order allowing 
said motion, defendants, D. W. and W. A. Clere, appealed to this Court. 
This  appeal was dismissed on the  ground that  it was premature. Morris 
2.. Clelqc, 19.2 N. C., 202, 139 S. E., 230. We said that the proper pro- 
cedure was for the defendaiits to note a n  exception to the order, which 
they insisted was erroneous, and to appeal froin the f iral  judgment, if 
adverse to them. The  question as to whether there was error i n  the 
order allowing plaintiff to amend his complaint after it had been held 
that said complaint did not state facts sufficient to constitute a cause of 
action, is now properly presented to this Court for decision. Upon 
plaintiff's motion made within ten days after the receipt by the clerk 
of the Superior Court of Beaufort County of the certificate from the 
clerk of this Court, showiiig that the judgment of said :ourt sustaining 
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the demurrer to the complaint had been affirmed by this Court, the 
judge had the power, in the exercise of his discretion, to make the order 
allowing plaintiff to amend his original complaint. I t  is expressly so 
provided by statute. C. S., ,515. This statute is in aid of an  expeditious 
administration of justice and should be liberally construed and applied 
to the end that  actions pending in the courts of this State to enforce 
rights alleged to have been ~ i o l a t e d  or to redress wrongs alleged t o  have 
been committed, shall be tried on their merits and not dismissed because 
of defective pleadings. -1 defendant who has a good defense to an  
action is not ordinarily prejudiced by an amendment to the complaint 
therein, whereas n plaintiff may thereby be saved neetlless delay and 
useless expense. A demurrer too often serves no other purpose than 
merely to challenge the skill of the draughtsillan of the complaint. 
Wlicn, as in tlic illstant case, the court must, as a matter of law, sustain 
a demurrer to the complaint, on the ground that the facts stated therein 
arc  not sufficient to constitute a cause of action, the court ought to 
h i e ,  and by virtue of this statute, does have the power, in thc exercise 
of  it^ di~crction,  to  permit an  amendn~ent to tlle complaint, and thus to 
expedite a trial on the merits of the controversy which has become the 
subject-matter of a civil action. A demurrer does not ordinarily deal 
mith the merits of the controversy; i t  deals only with the sufficiency 
of the allegations of the complaint. Furniture Co. a. R. R., 195 N. C., 
636, 143 S. E., 212. 

There was no error in the order allowing plaintiff to amend hir 
original complaint, after the demurrer of the defendants had been sus- 
stained by both the Superior Court and the Supreme Court. Alssign- 
menti of error based on exceptions hp both the appealing tlcfeiiclaiit~ 
to the ortler, arc not sustained. 

,ifter the original complaint had been alr~encled by the plaintiff, 
p r b ~ a n t  to the ortler of the court, both the appealing defendants de- 
murred ore t enus  to the complaint as amended, upon the ground that  
notwithstanding the allegations of the amendment, the facts stated 
therein are not sufficient to  constitute a cause of action, i n  favor of tho 
plaintiff and against said defendants. I n  the original complaint it did 
not appear therefrom that  plaintiff mas the real party in interest mith 
respect to cause of action alleged therein against the defendant. Fo r  
this reason the dcrrlurrer was sustained. I n  the amendment to the corn- 
plaint, it  is nllegrd, in suhstal~ce, that  after thc Bank of Washington 
had been iiotifi6d that the check drav-n by defendants, D. W. and W. A. 
Clmc, on tlle Bank of Vnnceboro, payable to the order of the Bank 
of Wn~llingtori, llnd not been paid, because the draft  drawn by the Bank 
of T'anccboro, on the Xational Bank of New Bern, payable to the order 
of tho Fetlrral Reserve Bank of Richmond, had not been paid, the 
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plaintiff v a s  required by the Rank of Washington, b j  reason of his 
liability as  endorser of said check, to pay to said Bank of Washington 
the amount of said check, to wi t :  $2,000. Upon the facts alleged in the 
amendment to the complaint, plaintiff was subrogated to the rights of 
the Bank of Washington against the defendants. Plaintiff has acquired 
by subrogation the right to enforce the liability of defendants, if any, 
founded upon the facts alleged in the complaint. Graham c. Warehouse, 
189 N. C., 533, 127 S. E., 540. I t  should be noted that neither of the 
defendants has demurred to the original complaint or to the complaint 
as amended, on the ground that  there was a nlisjoinde. of parties, or 
of causes of action therein. C. S., 511. I f  the complaint was subject to 
demurrer on either of these grounds, the objection has been waived. 
C. S., 518. Each of the defendants has filed an answer tcl the complaint. 

ilssigriments of error based on exceptions by both thl? appealing de- 
fendants to the refusal of the court to sustain their separate demurrers 
o re  fenus, to the complaint, cannot be sustained. T h e  merits of the 
controversy between plaintiff and defendants, which is the subject- 
matter of this action, are presented for trial by the pleadings. 

The  facts alleged in the complaint, and not denied in  the answers 
of the defendants, and therefore admitted, are as f o l l o ~ s :  

On 16 October, 1923, the defendants, D. F. and W.  -1. Clere,  rho 
are residents of Vanceboro in Craven County, North Carolina, for value 
received, executed their note for the sum of $2,000, payable, sixty days 
aftcr date, to the order of the plaintiff, who is a resident of Washington, 
in Beaufort County, Korth Carolina. 

Fo r  ralue and before its maturity, plaintiff, having 61-st endorsed the 
said note, discounted the same at the Bank of Washington, of T a s h -  
i i~gton,  N. C. The amount of said note was credited to the account of 
plaintiff, with said Bank of Washington. Defendants, D. W. and W. A. 
Cleve were notified by plaintiff that  the Bank of Washington held said 
note, and that  payment of same should be made to said bank, and not 
to plaintiff. 

On 4 December, 1923, defendants, D. W. and W. -1. Clere, haring 
been advised by plaintiff that  the Bank O E  R a ~ h i n g t c ~ n  had declined 
their request to renew said note or a part  thereof, a t  its maturity, drew 
their check on the Bank of TTanceboro, N. C., for the sum of $2,000, 
payable to the order of the Bank of Washington, and sent same by mail 
to plaintiff, with the requcst that said check be delirered to the Bank 
of Washington, in payment of said note. T h e n  plaintifrs tendered said 
clieck to the Bank of Washington, as requested by said defei~dants, he 
was required by said bank to endorse the same, because of his liability, 
as endorser on the note. The check for $2,000, endorsed by plaintiff, 
~ r a s  accepted by said bank, in payment of said note, on 6 December, 
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1923. The note marked "Paid, Bank of Washington," was sent by 
mail to the defendants, D. W. and W. 9. Cleve. 

The  Bank of Washington, having accepted the check drawn by the 
defendants, D. W. and W. A. Cleve, on the Bank of Vanceboro, and 
endorsed by plaintiff, i n  payment of said note, forwarded the same by 
mail to the Federal Reserve Bank of Richmond, Virginia, for  collection. 
The Federal Reserve Bank received said check and forwarded same by 
mail to  the Bank of Vanceboro, for payment. The  Bank of Vanceboro 
received said check, and charged same to the account of defendants, 
D. W. and W. A. Cleve. The  said check marked "Paid," was thereafter 
delivered by the Bank of Vanceboro to said defendants. 

On 10 December, 1923, the Bank of Vanceboro drew its check on the 
Sat ional  Bank of IVew Bern of Kew Bern, N. C., payable to the order 
of the Federal Reserre Bank of Richmond, and forwarded same by 
mail to said Federal Reserve Bank in remittance of the proceeds 
of the check of defendants, D. W. and W. A. Clere, payable to the 
order of the Bank of Washington. Tho Federal Reserve Bank received 
said check, and forwarded same to the National Bank of Kew Bern, 
for payment. The  National Bank of Kew Bern received said check, 
on 12 December, 1923, and declined to pay same. The  said check mas 
protested for nonpayment on 13  December, 1923. On  said day the 
Bank of Vanceboro closed its doors and ceased to  do business. I t  was 
thereafter duly adjudged insolvent. 

The  Bank of Washington was advised by the Federal Reserve Bank 
that  the check drawn by defendants, D. W. and W. A. Cleve, and payable 
to its order, although duly presented for payment, had not been paid. 
The  Bank of Washington thereupon charged the amount of said check, 
to wit, $2,000, to the account of plaintiff, because of plaintiff's liability 
as endorser on said check, and also because of his liability as endorser 
on the note, for the payment of which said check had been delivered to 
said bank. Plaintiff admitted his liability to the Bank of Washington, 
and conceded the right of said bank to  charge his  account with the 
sum of $2,000, by reason of said liability. 

MTith respect to the liability of defendants, D. W. and W. A. Cleve, 
to the plaintiff for the sum dem?nded in  this action, there was evidence 
tending to shon not only the facts admitted in the pleadings, as above 
stated, but also that  continuously from the date of their check on the 
Bank of Vanceboro, payable to the order of the bank of Washington, 
to the date on which the Bank of Vanceboro closed its doors and ceased 
to do business because of its insolvency, including the date on which 
said check was charged to their account, and marked "Paid," by said 
baiik, the said defendants had on deposit with said Bank of Vanceboro, 
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to their credit, and subject to their check, a sum largely in  excess of 
the amount of said check. There was no evidence to the contrary. 

There was evidence also tending to show that  continuously from the 
date of said check to the date on which the said Bank of Vanceboro 
closed its doors and ceased to do business, because of its insolvency, 
the said Bank of Vanceboro was open during banking hours, for the 
transaction of business, receiving deposits and paying checks in  the usual 
course of business; that  on the date of i ts  receipt from the Federal 
Reserve Bank of Richmond of defendants' checks for $2,000, payable 
to the order of the Bank of Washington, the Bank of Vanceboro had 
in its vaults, currency and cash, largely in excess of the %mount of said 
check, which was available for its payment; and that  i n  addition to 
said currency and cash, the said Bank of Vanceboro had a t  said date 
to its credit, and subject to its check or draft, in solvent banks, deposits 
in excess of the amount of said check, which were aLailable for its 
payment. I f  payment of said check, i n  currency or i n  cash, or by check 
or draft  on some correspondent bank, other than  the Yational Bank 
of New Bern, had been demanded, on the day of its receipt through 
the mail from the Federal Reserve Bank, such payment could and 
would have been made by the Bank of Vanceboro. The  books of the 
Bank of Vanceboro, on the date of its check on the National Bank of 
New Bern, payable to the order of the Federal Reserve Bank of Rich- 
mond, showed that  said Bank of Vanceboro had to its credit with the 
Xational Bank of Kew Bern, subject to its check or draft ,  a sum 
sufficient for the payment of said check. There was no ?videnee to the 
contrary. 

For  the purpose of deciding the principal question presented for 
decision by the appeal of the defendants, D. W. and W. A. %leve, i t  
may be conceded that  the check of the Bank of Var~ceboro on the 
Yational Bank of New Bern, mas duly presented for payment, and 
that upon such presentation the said check was not paid by the 
Xatioual Bank of New Bern. This  question is presented by defendants' 
assignnlent of error based on their exception to the refusal of the court 
to allow tlicir motion, at tlie close of all the evidence, for judgment 
of nonsuit (C. S., 5 6 7 ) )  and may be stated as follows: Was the d e c k  
of the defendants, D. W, and W. 3. Cleve, on the Bank of Vanceboro, 
pnyxblc to the order of the Bank of Rashington,  upon tlie facts which 
all the cvidcnce with respect to the liability of these defendants to 
plaintiff, i11 this action, tends to show, paid by the Bank of Vanceboro, 
with the result that  said defendants were discharged as drawers of said - 
check, and also as makers of the note executed by them, and held by the 
Bank of Washington, as a purchaser for ralue from p h i n t i f f ?  



I f  said check was not paid, then the note remains due and unpaid, and 
defendants are liable not only as dra15ers of the check, but also as 
makers of the note. Bank u. Barrow, 189 N .  C., 303, 127  S. E., 3. The 
check \\as accepted by the Bank of Washington in payment of the note, 
conditionally. There n as no el idence of a special agreement by which 
the Bank of TTTashington accepted said check in payment of the note, 
absolutely. 

I t  is  well settled as a general rule of law that a check when duly 
presented for payment, and accepted by the drawee bank, is payable in 
money. The payee or holder of the clieck has the right to demand of 
the drawee bmk,  when the clieck is accepted for payment, that  paylnent 
shall be rnade in money. I f  the bank refuses to pay the check in money, 
the payee or holder may retain possession of the check, and hold the 
tlraner liable for the amount thereof. I f ,  hovever, the payee or holder 
accepts from the drawee bank paymeut in  any mediuru other th:m 
money, and surrenders the check, as he may do, he does so a t  his risk, 
a11d not a t  the risk of the drawer. I n  such case, the drawer is discharged 
of liability 011 the check, just as if payment had heen made in moxe?, 
~iotwit lsta~it l i i ig any loss nllich the payee or holder may thereafter 
sustain. The drnner of the check i s  discharged of liability \illen the 
chrck has been paid, either in money, or otherwise at the option of the 
paxee or holder. 

I n  Fetleral Rese?-l;e Bank o. Xalloy, 264 U. S., 160, 68 L. Ed., 617, 
31 A1. L. R., 1261. it is held that  the acceptarice by a collecting bank, 
a \  agent for the p q e e  or holtler, of the check or draft  of the drawee 
b:lnk, ill p a y n m ~ t  of the check of the drax~~er,  has the effect of releasing 
rlie d rane r ;  the draxwr is tllercby discharged, for the reason that as 
I~ctncell l1i1n and the p:tyce or holder his check ha4 been paid. I11 the 
opiliion in  that  case, the follonil~g quotation from Alntlersoil r .  G111, 
70 &Id., 317, 45 A. L. R., 200, 47 ,\in. St. Rep., 29, Atl., 527, is appro1 ed, 
:is :i c20rrect statement of the Ian : 

' 'So\! ,  a check on a Ladi  or hanker is payable ill ruoncy, and in 
riotliilig else. Morse, Banks and Umiking (heel.), 268. Thc clrancr 
l i a ~ i n g  fuliils to his credit n i t h  thc tlrnnee lias :i right to assume that  
tlir Imyee nil l ,  upo11 prcselit:ition, exact in paymeut precisely n h a t  
tht2 ~ i i c ~ k  v a s  giren for, and that  lie will not accept, in lieu thereof, 
~o l i i~ t l l i ng  for n-hich i t  had not bteu drann.  I t  is certainly liot within 
h i i  roiitcnlplation that the payee iliould, upon presentation, instcad of 
requiring cash to bc paid, accept a t  the draver's risk a check of the 
tiravec upon some other bank or banker." 

1 1 1  ('if!/ o f  Douglast 1 ' .  E'cdernl Rmcrue Bank of Dallas, 271 U. S., 
459. TO L. Ed., 1051, i t  is held that payment of a clieck qcLnt by :I pol- 
lectlilg bank to the dravee is effected by its debiting the draner's 
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account with its amount, stamping it "Paid," returning it to the drawer, 
and foryarding its own check to the collecting bank for the amount. 
Upon the authority of Xulloy G. Federal Reserve Bank, supra, it  is said:  
"The check was paid, and the drawer and endorsers discharged." 

A check is defined in the Uniform Segotiable Instruments Act, which 
has been enacted by the General Assembly of this Statcm, as "a hill of 
exchange drawn 011 a bank payable on denland." C. S. ,  3167. I t  is, 
therefore, an unconditional order i n  writing, addressed to a bank, signed 
by the drawcr, requiring the bank to which it is addrc:ssed, upon i ts  
presentation, and upon denland to pay a sum certain ill nloney to tlir 
payee, or to his order or to  bearer. C. S., 3108. The  draver,  by d r a x i i ~ g  
the check engages that on due presentnlent i t  mill be paid in money, if 
such paynient is denlanded by the payee or holder, and that  if it  be 
dishonored by nonpayment, and the necessary proceedin,gs on dishonor 
be duly taken, he will pay the amount of the check tcl the payee or 
holder. C. S., 3042. I f  the check is  duly presented and paid by the 
drawee bank a c c o r d i ~ g  to its tenor, tlle drawer is discharged. I f  tlle 
payee or holder vaives his right to demand payment n money, and 
accepts payment from the dravee bank in any medium other than 
money, he  does so a t  his risk, and not a t  tlle risk of the drawer. I n  the 
latter case, tho drawer is discharged equally as in the former. I f  the 
law was otherwise, the drawer of a check could be held liable for the 
default not only of his drawee, but also of others of v,hose existence 
lie was ignorant wlml he drew his check, and delivered it to his creditor. 

I t  is contended, l i o ~ e v e ~ ,  that  the rule recognized and applied by tlle 
Supreme Court of tlle United States that  a check is piya?.de only in 
nioney has been changed in this State by statute. Chapter 20, Public 
Laws 1921. 

I t  has been lleld that this statute, authorizing in certain instances 
payment of a clleck by the check or draft  of the drawee b m k  on another 
bank, does not violate any of the provisions of the Constitution of the 
I-nited States. Farmers Le. -1ferchants Bank v. Fedeml Reserve Ba&, 
262 U .  S., 649, G i  L. Ed., 1157. I n  the opinion in that  case, i n  answer 
to the argument that  the statute compels a Federal Reserve Bank to 
accept ill payment of checks, drawn on banks in  this State, escllauge 
drafts on reserve deposits, nhetlier good or bad, and, therefore, deprives 
such baiik of its liberty to contract, it is said : "To this argument the 
answer is cknr.  Tlie purpose of tlie statute, as its titlc declares, wa, 
to prornotr tlie solvency of banks. We should in the absence of con- 
trolling decisions by tlie highest Court of the State to the contrary, 
construe the statute not as autliorizing payment in n 'batl' draft, but as 
autliorizi~ig payinelit in such exchange drafts  only as had custoinarily 
been used in ren~i t t ing  for checks." 



S. C.] S P R l S G  TERM, 1929. 253 

TTheri a drawee bank has accepted the check of its depositor, which 
it lias receil-ed through the niail, from the payee or holder, or from a 
cdlecting bank, and lias charged the amount of said check to the de- 
po"tor7s account, tlie drawee bank becomes the debtor of the payee or 
holder, or of the collecting bank for the proceeds of the check. C ' O ~ P .  
C'01)7. r.. Bank, 137 N. C., 697, 30 S. E., 305. B y  accepting the 
cal~eck, a d  charging its amount to the account of its depositor, the 
tlrance bank has discharged its debt to its depositor, pro tanto. I t  
is no longer the debtor of the draner  of the check, for the auoun t  
thereof; it  has become tlic debtor of the oxiier of the check. When 
the bauk in discharge of its liability to the onner of the check, for 
the amouilt thereof, remits the proceeds of the collection made by it, 
to the o l i~ ier  of the check, by its check or draft  on another bank, 
surh clieck or draft  is i n  payment of its debt to such owner, and not 
11. paymel~t of a dtbt  of the bank to the clrancr of the check. The 
check or draft foniarcled in payn~eiit of its debt, is a conditioiial pay- 
111~11t, oiily; if sucli check or draft  is liot paid, upoil due presentmeut, 
:ilicl is thcicfore "bad," the bank, as draner  of the check, is liablc not 
o d y  on t l ~ e  clieck, but also for its debt to the onlier of its depobitor's 
check. The xiell settled principle that  in the absence of a special agrec- 
111tlit to the contrary acceptance of a check does not operate as payinelit 
of :i debt, uliless the check is  paid, is applicable to the exchange check 
or h a f t .  and not to the cliecli of the depositor, xhich  the bank has 
:icceptcd and charged to his account. W e  do not construe the statute as 
authorizing a bank in this Statc to pay its debt by a "bad" check or 
draft. A creditor of tlic bank n h o  accepts its check or draft in pay- 
ment of its debt to him, upoii nonpayment of such check, may hold 
the I~auk  liable either on the check, or on the debt. The relationship of 
debtor a i d  creditor, with respect to the aniount of the check, between 
the bailk and its depoditor was cnded when the bank charged the check 
t u  the accoullt of the depositor, the bank at the time havlng niolley ill 
its l~oisession sufficient mcl a7 ailable for the payment of tlie check. 
The depositor's check ha1 ing been paid, the bank becomes tlie debtor 
of the onner of the check, for ita anlount. 

111 C'lcre r.. C 'racen C h e m i t a l  C'o., 15  Fed. (2d) 711, 52 A. L. R., 980, 
the Ui~i ted  States Circuit Court of Appeals, Fourth District, recognizes 
the gwieral rule that  acccptarice of the check or draft  of tlie dranee bank, 
ill p j n i e n t  of a check drawn 011 such bank, operates as payment of the 
cliecli, and discharges the drax er of tlic check from further liability. I11 

tht: opinion in tliat case, it  is said that "the reason of the rule is  tliat 
a clieck iq payable only in cash, and if the holder accept, something 
other than cash, lie assumcs the risli incident thereto and is estopped 
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to deny payment as against the drawer." I t  is held, howerer, that this 
rule has been changed by statutes i n  this State, and that as the drawer 
of tlie checli did not specify in tlie face of the check tha t  payment should 
be mado in  cash, he must be lield by reason of the statute to h a w  
impliedly agreed that  tlie drawee bank might pay thl? chccli by an 
rmhange draft  on reserve deposits, if the check shouli  be presented 
by or through a Federal Reserve Bank. I t  is said:  "The R e ~ e r v e  Bank 
could not rcquire payment in  any other medium, Federal Laml  Bank 
1>.  Ilarrow, IS9 N. C., 303, 1 2 i  S. E., 3. The  Reserve Bank, therefore. 
presented a c heck which, under the law, the Bank of Oanceboro \ \as 
nuthorized : ~ t  its option to treat as an order for an  exchange draft. 
When i t  exorcised this option, and gaTe an exchange draft  pursuant to 
the order, was such draft  payniont, when not itself pa id?  We think not." 

Scction 2, chapter 20, Public Laws 1921 ( 3  C. S., 220a5), which is tlie 
only provision of the statute pertinent to  a decision of th. question here 
presented, is as follows: 

"In order to prerent accuinulation of unnecessary arnou1it4 of cur- 
rency in the vaults of the banks and trust companies chlrtered by tliii 
State, all checks drawn on said baiiks and trust cornpan es shall unlesq 
specified on the face tlicreof to the coiitrary by the maker or 111:lli~rs 
thereof, be payable a t  tlie option of the d r a w e  bank, i n  encl lan~c tlra\\n 
on tlic reserve doposits of said bank, when any such chwk is presented 
by or tlirougli ally Federal Reserve Rank, postoffice or esprcss co~npniiy, 
or any respect i r e  agciits thereof ." 

This statute I ~ e i i ~ g  ill derogation of n general rule of law should be 
construed strictly. 1'rlc.e c. Edwards,  178 N. C., 493, 101 S. E., 33. 111 

the opinioil ill tlic cited case, Tl'aTI;er, J., quotes x i t h  approvd from 
Black on 1literpret:ttion of Lans,  page 367, as fo l lom:  "It is a rule 
gc i i~ra l ly  o b s m  ctl (except wliel.e prohibited hy statute) ,  that acts of tlie 
Legislature ~iiacle in tierogation of rhe cornillon law nil1 i ot be cste~itled 
1)y constructioii; that iu ,  the Legislature will not be presui~ied to intend 
i l ino~ations upoil tlic coninloll law, anti irs enactmciits x i l l  not be cs- 
t en t id  in  clirc~*tioiis cwlitrary io the common law, further rhan inclivnted 
I y  tht? cspi9c*5 tclrilib of the Inn, or by fa i r  and reasoi~ahle il~iplirz;l[iol's 
from its 11:lturc or purpose or the language employed." 

.Is snit1 bg Pat*lic'r, C i r ~ u : t  J ~ ~ d g t ~ ,  in C'1cz.e v .  Ctn15rn C'hett~ccal C ' o n t -  
puny, supra .  "'l'lit~ history :III(! purpow of the act, and 1)articnlarly of 
illis section 1 scvtion 2 ,  quoted in tlw opinion) are clearly ;et forth in the 
opinion of Air. ,Juqf  I C C  Bz~', andc is in Fartn('rs d Ilf el.cltnnis Llrlnli 1 . 
FctJci.al 12c~scri.c IJ'unX, suprn." Tlit~ statute n a s  ellacted t11 reliew b ~ n k s  
a ~ i d  trust companic-, chnrtered 1,- this State, of enibarrassnie:its g ron i~ rg  
out of tlic policy thcwtofore pursued by the Federal R e s e r ~ e  Bank of 
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Richmond, with respect to thc colltctiori by said rebene bank of checks 
d r a n : ~  on said balilis and trust companies. The itatute does not tlcal 
n i t h  or purport to deal with the rights or liabilities of depositors n h o  
in the tra~ieactioii of their Lu.iness draw cllecks on their depo5its v i t h  
said banks and tru,t coiilpames. Kcither their rights uor their liabilities 
x i t h  respect to thcir cliecks arc aiiectccl by the statute. The l)Ul'p05c 
of the statute, a d  its olilj effect, is to coiifer up011 b:mlis and. trust co111- 
pjnies chartered b. tliis State, the rlght, in certain instalms,  to pay 
checks clr:~nn oil tlielii ill ;L riicdiurn other t11:111 ~ n o ~ l c y ,  ::lid to del,ri\e 
the payee or holder of such ciieclis of the right to t1ern:md payment ill 
money. 

TYheli n clepos~tor thereill drams his c l m k  on a ha11k or trn-t c.omllaiiy, 
chartered by tliis State, anLl de l i~e rb  same to the  pa^-ee, the general rule 
of lax that such check is  payable, upon due p remi t l~ l e i~ t ,  in moliey, or 
a t  the option of the payee or lioldcr, in a ~neclium otlier t l l a~ i  money- 
surh p a y i n e ~ ~ t  being a t  the risk of the payee or liolder, aiicl ,lot at the 
risk of the drawer-is i ~ i  force ill this State. The  gcurral rule of lax- 
is not eliangecl hy the statute, as \ \ e  c o ~ ~ s t r u e  its pro\ islons. The  c80il- 
5truction to the contrary 111 Clerle c. Cfrnrciz C'h~n11(al  C O I I L ~ T Z J ~ ,  supra ,  
does not seem to us, after full alicl careful consideration, to he sustained 
b ~ -  the authorities, or to be supported 011 principle. 

The l q e e  or holder of a check clrnvn on a bank or trust ~~oriil)any, 
chartered by thir State, may or may riot, at liis option, cause tlw clicck 
to he preser~ted for pnynient "by or through a Fet1er:tl Reserve Bank, 
postofice or express company, or any respective agents thereof." I f  tlie 
check is presented for paymelit, in person, or by all a g x t  for collection 
other tlian as prescribed by statute, l~aynlent in money may be rt>quircd; 
it is only n l ~ c i i  the check is presented "by or through a Federal Reserve 
Bank, poqtofficae or express caulupany, or ally re-peeti\ e :~gclit t l ~ w o f , ' )  
that p a y m e ~ ~ t  may be 111:1clc, at the o;)tion of [lie tir::\\ee banih, ill cx- 
change tirnvn on tile r c v r l  e d~poqi t  of said ha~rk. It i q  t rue that under 
tlie ~ t a t u t e ,  the tlrnner ha i  the right to specify on the fncc of tlic check, 
that 1x1~ 1mnt slid1 be nlatle ill rno~iey, and that 111 rhir c,ist3, the tlraxce 
b m k  or trust compau~-, must pay in moliey, in ally cr  cnt. l l o n  ever, 
tlie payee or bolder lias tllc option to detorminc tllc agelicoj hy nhich 
lwex~itmeli t  sliall be ixailc. I f  lic selects as his :~gcrit for c~oilcction a 
I;ecieral l i e s e r ~  e 13anli, he impliedly a u t h o r i ~ ~ s  such apelit to accept i n  
pnymeut t11e check of the tlrnwee hank (JII another Ix~iik. Tliis 11c. does 
a t  his o\\  11 r i k ,  a ~ l d  not a t  tlic risk o:" the tlr:i\\ cr of t l ~ c  cli~:.li. JTlieil 
the ciranez bank has to the credit of the clr,z\\er funcis sufficient and 
alailable for the p a y i i i ( ~ ~ t  of liis check, ~ i i d  arccl~ts :111(1 ch~,rgcs the 
chetli io the drun ( 4 s  :recount, t l ~ c  rllccl~ I S  p a i t l ,  ant1 t11(. t l r ,~n cr is (lib- 
cllnrgcti of liability ~ ~ o t  o~ i ly  011 tlio cliec.!~, bnt al-o for the debt in p j -  
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inent of which the check was drawn and delivered. L)ewey Bros. r .  
,IIargolis, 195 N. C., 307, 142 S. E., 1 2 ;  Quarles z?. Taylor ,  195 S. C., 
313, 142 S. E., 2 5 .  

There was error in the refusal of the court to allow the nlotioii of 
defenclants, D. W. and W. -1. Cleve, a t  the close of all the eridence, 
that the action as against them be dismissed as of no1 suit. Fo r  this 
error tlie judgment that  plaintiff recover of the defendallts, D. TT. and 
TIT. A. Clew, the sum of $2,000, and interest, niust be rwersed. 

The facts alleged in the original complaint, as constit~.ting plaintiff's 
cause of action against the defendant, the Snt ional  Banli of Kew Bern, 
arc as follo~vs : 

('SCC. 3. That  a certaili draft  drawii by the Bank of T'anceboro, as 
agcnts of the defendants, Cleves, and by their consent and intended by it 
t o  be in payillelit of said check, was prcseiited to the defc~idaiit, the 
Xational Bank of Serv Bern, on or about 13 Deceinl~er, 1923, and 
refused payment. 

"Sec. 4. That  he is informed and believes and alleges that it was 
tllc duty of the said Sat ional  Bank of S e w  Bern to pa,g said draft  at 
the time it was received, and that  its failure to do so mas wrongful 
and ulil:inful, and directly caused tlie loss to the plaiiliiff hereinafter 
set out." 

At Map  Term, 1918, during tlie tr ial  of the action, plaintiff was per- 
mitted, over the objection of said defendant, to amend paragraph four of 
liia conlplaint by adding thereto the following: 

" I t  ( the Xational Bank of New Bern)  having in facat accepted the 
same hy entering it on the books as a charge against tlie I3ank of Tance- 
boro, :111d credited it to the sender, and held it for more than 24 hours 
thereafter during wliich it failed and refustd to return it accepted or 
nonaccepted." 

Tliere was no error in the order permitting the plaintiff to aineiici 
his complaii~t. Tlie effect of the ameiidiilent was to aid a defective state- 
ment of a good cause of action alleged in the complaint, and not to 
allege a new cause of action. Amendments to pleadings are ordinarily 
n.itliia the discretion of the court. C. S., 547. I t  is said in Lefler r .  
Lam, 170 N. C., 181, 86 S. E., 1021, that  under our prc8sent system of 
procedure "the p o ~ w r  of amendinc~nt has been ~ e r y  broadly conferrecl 
and may and ordinarily sliould be exercised in furtherance of justice, 
uillcss tlie effect is to add a ricw cnuse of action or change the subject- 
matter thereof, and our cases on the subject hold that, when the  amend- 
ment is germane to the original action, involving substantially the sanie 
transaction, and preseiiting no real departure froni the dernand as orig- 
inally stated, i t  shall, when allowed, have reference by relation to the 
original institution of the suit." See cases cited by Hoke, J. 
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Defendant, the National Bank of Kew Bern, filed an  answer in which 
it specifically denied the allegations of the fourth paragraph, as amended. 
There n a s  conflicting el idence relatire to the fifth issue, ~vhich involvrs 
the questions presented by the pleadings as to the liability of the defend- 
ant, the Satio11:ll Bank of X r w  B e n .  This eviclence was submitted to 
the jury under i~istructions ~vhich are full, clear and free from error. 
The  eT idence for the plaintiff te~~t le t l  to sliow that when it recciretl the 
check drawn by the 13a11k of Vanceboro on it, the Kational Bank of 
Sen-  Bern charged t l ~ p  same to the account of said Rank of Vancehoro, 
in due course of business; that said ch:~rge remailled on the books of the 
Sat ional  Cank of Seiv  7jer11 until the nest day;  and that because of the 
refusal i n  the n~eantirne of the Sa t iona l  Bank of S e w  k e r n  to extend 
further credit to the Bank of TTanceboro, on collaterals ill the hands of 
said Snt ional  Bank of S e v  Bern, the Bank of Vanceboro closed i ts  doors 
011 the nest day. Tlw charge against the Bank of T'aliceboro of the 
amount of its checli, \ \as marlted "error," on the next day, and its draft  
n a s  protested. Lllthougll there vns  evidence on behalf of the defendant 
i n  contradiction of thc evidence of the plaintiff, tending to shorn that  
the draft  of the Bank of Vanceboro n.as accepted and paid by the 
Xational Bank of S e w  Brrn,  and that  the Sat ional  Bank of PITew 
Bern thus collected tllc draft  and failed to remit the proceeds, the jury 
found in accordance n i t h  the contentions of the plaintiff, as shown by 
the answer to the fifth issue. 

Assignments of error relied upon by the Yational Bank of New Bern 
011 its appeal to this Court hare  beell carefully considered. They can- 
not be sustained. The  judgment that  l~laintiff recover of said defendant 
the sum of $2,000, and interest is  affirmed. 

Thc  receiver of the Bank of Tarlceboro has not appealed from the 
judgment that  plaintiff recover of him the sun1 of $2,000 and interest. 
-1s the jury found that the clleck of the Bank of Vanceboro on the 
Sat ional  Bank of S e n  Bern was paid, and that  said bank is n o v  in- 
debted to  the plaintiff for the proceeds of said check, i t  would seem 
that  the juclg~nc.nt against the receiver is not consistent n i t h  the judg- 
llient against the National E M I I ~  of S e w  Bern. This matter is not, h o ~ -  
mer,  pre\ented on the record. 

Our  conclusion is that  the juclgmei~t against defeudnnts, D. W. and 
W. *\. Clerc must be reversed; and that  on the appeal of the defendant, 
the National Bank of New Bern, t h ~ r e  is no error. 

Reversed ill appcal of D. T. and nT. A. Cleve. 
S o  error in appcal of First  Sa t ional  Bank of Xew B c r l ~ .  
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W. L. BROWX v. C. 11. SHEETS, W. G. LINDSAY ANII ARCHIE 
ELLEDGE, T n v s ~ m .  

(Filed 22 May, 1929.) 

1. Appeal and Error J c-Findings of fact supported by sufficient evidence 
will bo sustained. 

Where the  trinl court is  authorized to find the  i s s ~ ~ a h l e  facts in contro- 
versy in lieu of :I Jury,  his fi i idinq~ supported by sufficient legal evidence 
will be sus tni~~ccl  oil appeal. 

2. Same--Finding that jury trial was waived controlling on appeal in 
absence of proof to thc contrary by appellant. 

TVhe~e the s ta tu te  authorizing the  establishment of a county court pro- 
vides that n par ty  \v:~ivcs his r i sht  t o  n jury trial  nnlcss he  deinnuds it. 
ill(, f i ~ ~ d i n r  of the  court t ha t  n jury trial  11:lti been exprvs~ ly  w\.nived I)\ 
the  parties l i t i e m ~ t  \ \ i l l  be con t ro l l i~~g  on a]ipe:ll, the ~ ~ r t w ~ m p t i o n  being 
in favor of the corrertness of tlie proceedings with the  l)u~.deii of showing 
error  on tlie apl~cllant.  

5. Jto~lgages H m-Subsequent purclmser without notice of irregularities 
in t'orrrlosuro sale takes title free from ilfirnlities. 

TI!(. w l e  of laud under foreclosure of n mortxage or  deed of t rus t  is only 
voi11:~l)le for f:lilnre to ntlvcrtise for the  period of time fi\:ed by law, ant1 
the i ~ i n o c c ~ ~ t  l)urch:~ser a t  the  foreclosure sale, \vithout notjce of ml irregu- 
lari ty,  acqliircs t11c absolute t i t le which he may convey to another who 
likewise holds i t  unaffected by tlie infirmity, if he has  not pnrticipateil 
in the f raud or i r r e g u l n r i t ~ .  

4. Mortgages H p--Mortgagor not entitled to hare sale set aside for 
irr..wlarities a s  against purchaser for value without notice. 

IVherc lantls h a w  1)cen foreclowd u ~ i d e r  mortenge or d e d s  of t rus t  am1 
nii111y times resold nuder the proriqions of C'. S., 2501, ni d the owner of  
the equity of redcniption lins not protected himself a t  t h ?  sales, he may 
not h a \ c  the deed a t  the final foreclosnre sale se t  aside for irregularity 
when tlie las t  p u r c h s e r  is  a n  innocent ln~rcllaser for ~ a l u e  in good f:~illi 

5. New Trial B g-Nomly discovered evidence must not be merely ac- 
cumulative to entitle morant to  new trial. 

The par ty  iuoving for a new trial  upon t h r  ground of newly tliscoverctl 
evidence must show to the  sound discretion of the  trial  court, i t s  mate- 
riality ant1 competency, and tha t  he was  not guilty of l a d ~ e s  in not dis- 
corcrinq i t  in time for introduction a t  the  trinl, and that  tlie evidence is 
not merely cnmulative and i t s  reception would probably change the 
verdict a s  rendered. 

APPEAL b y  pla int i f f  f r o m  ilfooro, J., at  T e r m ,  1929, of FOR- 
BYTII. NO er ro r .  

T h i s  ac t ion  w a s  t r i ed  i n  t h e  C o u n t y  C o u r t  of F o r s y t h  Coun ty ,  K. C., 
before  J u d g e  O s c a r  0. Ef i rd .  The fol lowing judgmen t  was rendered : 
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"This cause corning on to be heard, and being heard at 15th October, 
1928, Term of the Forsyth County Court, and neither the plaintiff nor 
the defendants i n  their pleadings, having asked for jury trial, and both 
the plaintiff and the defendants having in  open court, through their 
respective counsel, entered of record consented that  a jury should be dis- 
pcmed with, and that the judge of the Forsyth County Court should find 
the facts in the case, and on such finding? of fact should enter n judgment 
in accortlance with law, such agreement being made in  the preseace of all 
parties to the action, and both the plaintiff and the defendants having 
introduced evidence, and having argued the case, thereupon the court 
makes the following findings of fact, such findings of fact being in  addi- 
tion to the formal adnlissions made by the parties i n  open court: 

Fillding S o .  1 : The plaintiff, V. L. Brown, through his agent, J .  G. 
Sance,  became the last and highest bidder a t  the foreclosure sale held 
on 9 September, 1925. 

Finding No. 2 :  Such bid made by the plaintiff, through his agent, 
J. H. Xauce, mas made in bad faith, and for the purpose of wrongfully 
delaying and prm enting tho foreclosure of the deed of trust, and with- 
out intent to comply with the terms of such bid. 

Finding Yo. 3 : The sale held on 2 December, 1925, was advertised by 
the trustee under the order of the clerk of Superior Court dated 20 Octo- 
ber, 1925, by the publication of a notice in the Tzuin-City Sentinel, a 
newspaper published in  Porsyth County, on the 18th and on the 25th 
days of Xovember, 1925, arid also by posting such notices a t  the court- 
house door and three other public places in Forsyth County for fifteen 
days prior to such salr, such notire being in  due form, and such notice, 
both as to form and manner of publication, complying with the terms 
of the order of resale of the clerk of the Superior Court for  Forsyth 
County, dated 20 October, 1925. The  sale on 2 December, 1925, was 
held on Wednesday, and m s  the third day of a tern1 of the Superior 
Court for Forsyth County. 

Finding No. 4 :  C. hf. Sheets, one of the defendants, bccanlr the pur- 
chaser from Mock and Wiseman, the purchasers a t  the foreclosure sale, 
of the lands described in  the complaint for a valuable consideration 
($1,433.66) in good faith, and 11-itliout knowledge of any irregularities 
i n  the foreclosure proceedings. 

Finding No. 5 :  The  defendant, W. G. Lindsay, thereafter became the 
purchaser from C. 11. Sheets of the part  of the lands described in  the 
complaint for a valuable consideration, a i t h  notice that  the foreclosure 
sale of 2 December had been advertised by notices published in the news- 
paper for  only once a week for two weeks preceding the sale; and with 
notice that  the plaintiff claimed the sale and had been irregularly held 
and that  the plaintiff claimed to be the owner of the property; that the 
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said W. G. Lindsay did not in any way participate in the manner or 
method of advertising such resale, or any irregularities connected there- 
with. 

Finding No. 6 :  That  there was a delay and a postponement of the 
resale advertised for 5 November, 1925, such delay being granted a t  the 
request of the plaintiff, and that  such delay was not n waiver or condonn- 
tion of the conduct of the plaintiff i n  bidding in  bad fai th a t  the sale 
held on 9 September, 1925, as set out i n  findings of fact KO. 2. 

Finding No. 7 :  That  the deed of trust under which sucl- property mas 
sold, same being recorded in  the registry of Forsyth County, Book of 
Deeds of Trust  176, page 132, secured a note i n  the sum of $1,007.50 
~ i - i t h  interest; that  the same mas past clue and unpaid;  that  a t  the re- 
quest of the holders of said note (Mock and Wisemall ), the trustee, 
-1. R .  Bridgers, duly advertised said property for sale in April, 1925, 
and thereafter on increased bids being filed with the clerk of the Supe- 
rior Court for  Forsyth County, several resales were duly ordered by 
said clerk and duly advertised, and that  a resale mas dcly ordered by 
the clerk of the Superior Court for Forsyth County to be held on 9 Sep- 
tember, 1925, and such sale was duly advertised. And, that  as a matter 
of .lam, all proceedings were regular u p  to and through the sale of 
9 September, 1925, except as appears i n  the second finding of fact above. 

The  above findings of fact cover all issues raised by the pleadings or 
tendered by either party to the action, except the issues tendered by 
defendant, Lindsay, relating to betterments. 

On such findings of fact the court orders, adjudges and decrees, that  
the plaintiff take nothing by his  action, and that  the samc be dismissed, 
and the costs be taxed against the plaintiff: 

Further,  that  the court orders, adjudges and decrees that  the title of 
C. 31. Sheets and W. G. Lindsay in  and to the lands described in the 
complaint is  good, and that  the plaintiff, W. L. Brown, has no right, 
title, interest or estate whatsoever in  or to said lands; that  all claims of 
the said W. L. Brown in  or to such lands are hereby adjudicated and 
resolved against him, and that  insofar as  the said W. L. Brown is con- 
cerned the title and estate of the said defendants under their respective 
deeds referred to above are hereby quieted ant1 declared tcl be valid." 

Numerous exceptions and assignments of error were made and on 
appeal to the Superior Court the following judgment was rendered: 
"This cause coming on to be heard before his  Honor, Walter E. Moore, 
judge, on appeal f iom the Forsyth County Court, from ;I judgment in  
favor of the defendants, and the court having heard argument of counsel 
and h a ~ d n g  considered the exceptions of the plaintiff as  appear in the 
record and having found that  none of the cwxptions of the plaintiff 
constitute reversible error and that  the judgment of the Forsyth County 
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Court should be affirmed: I t  is, therefore, ordered, adjudged and decreed 
that each and every one of the exceptions of plaintiff are overruled and 
the judgment of the Forsyth County Court is hereby affirmed; and it is 
ordered that the action be remanded to the Forsyth County Court for 
disposition in  accordance with this judgment, and that the costs of the 
appeal be taxed against the plaintiff." 

From this judgnlerit the plaintiff, appellant, made liurlierous escep- 
tioils and assignments of error and appealed to the Supreme Court. 

Richmond Rucker  and J o h n  J .  Ingle  for plainfilfi-'. 
Parrisk  Le. Deal and IT7. T .  IC'ilsorz for dcfendamfs. 

C L A R ~ ~ ~ O K ,  J. The main and material question: Plaintiff, appellant, 
excepts and assigns error to the refusal of the court to grant the plain- 
tiff's motion for judgment on the pleadings: "The appellant contends 
that judgment for the plaintiff on the pleadings should have been 
granted for the reason that the a n s m r  and further defense clearly show 
that the sale uiider foreclosure was irregular and that from the records 
incorporated by reference in  their pleadings the defendants had notice 
or acted in  bad faith in  acquiring the property." We  cannot so hold. 
The record discloses that the court below fouild the facts to the con- 
trary and there n-as sufficient e ~ i d e ~ i c e  to sustain the findings. In t l r p  
d l a f f e r  of  Assessment A-lgaimt R. I?., 196 S. C., at  p. $58-9. 

Chapter 520, Public-Local L a n s  of 1915, sec. 3 (a ) ,  the act establish- 
ing the Forsyth County Court provides: "That in the trial of civil cases 
in said court either the plaintiff at  the time of filing the complaiiit or 
the defendant at  the time of filing the answer may in  his pleadings de- 
n la id  and hare  a jury trial as provided i11 the trial of causes in the 
Superior Court; that failure to demand a jury trial at  the time herein 
provided shall be decnled a naiver of the right to a trial by jury;  that 
the judge of said court, xhen in  his opinion the ends of justice would 
be best served by submitting tlle issues to tlle jury, may hare a jury 
called of his own motion and submit to it such issues as he may deem 
material." 

Under the statute, neither party requested a jury trial. The judg- 
ment of the Forsyth County Court so finds and further that the agree- 
ment to waive a jury tr ial  mas "entered of record." C. S., 568. JIorris 
v. Bogue Corporation, 191 N. C., 279; Burl ington Hotel  Corp. .L.. Dizon ,  
196 X. C., 265. The presumption is that the proceedings ill the court 
below are correct and the appellant must show error. Parker v. Debnum, 
195 N. C., a t  p. 60. 

The record "imports verity." S. c .  T h e e l e r ,  185 &-\'. C., 670; S, z'. 

Palmure, 189 N. C., 538; S. v. Berry ,  190 N.  C., 363. 
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The  court below found: C. M. Sheets, one of the defendants, became 
the purchaser from Xock and Wiseman, the purchasers a t  the fore- 
closure sale, of the lands described in  the complaint for a valuable con- 
sideration ($1,433.66) in  good fai th,  and without knowledge of any 
irregularitirs in the foreclosure proceedings. 

I n  Jenkins v. Grif in,  175 K. C., 184, 186, i t  is said:  "The presump- 
tion of l a ~ v  is  in favor of the regularity in the execution cf the pover of 
sale; and if there was any failure to advertise properly the burden was 
on defendant (here on plaintiff) to show it." Douglas 1 ) .  Rhocles, 188 
N. C., a t  p. 584. 

I n  Hinton v. IIall, 166 N. C., p. 480, it was said:  " I t  was true that 
failure to advertise according to the terms of the pox-er of sale invali- 
dates the sale, Eu11alzh.s v. Uecton, 158 N. C., 230. But  i t  is said that 
such sale is  not absolutely void, but mill pass the legal title. Eubanks 7; .  

Uccfon., supra; Brett v. Dave~zport, 151 S. C., 58. V hile such sale 
nould be set aside as to the purchaser, a subsequent or remote grantee 
without notice and i n  good fa i th  takes a good title against such defects 
or irregularities i n  the sale of which he  had no notice. 27 Cyc., 1494." 
l l 'h i f~e?~ v. Pouell, 191 S. C., a t  p. 477; 19 R. c. L., 623. 

The defendant, Sheets, therefore, got a good title because the court 
below found that  he was a bona fide purchaser from the purchasers at 
the foreclosure sale for value, and without notice of any irregularities. 
As to the defendant, Lindsay, to whom Sheets subsequently sold a part 
of these lands, the court has found on disputed cvidenccl that  Lindsay 
had been informed that  there were claims of irregularities i n  the fore- 
closure prior to the time he  purchased. This is  immaterial, because 
once Sheets had acquired good title, he had the right to convey good 
title to any one who had not participated in any wrongdoing. I f  this 
was not so a bona fide purchaser for value without notice would have 
the title to his land "bottled up." 

2 Pomeroy's Equity Jurisprudence (4 ed.), sec. 754, states the rule 
as fo l lo~w : ('There are two special rules oil the subject with have been 
vtt lcd since an early dav;  o m  being a nlere application of the general 
doctrine, and the other a necessary inference from it. The  first is, that  
if a second purchaser for \ d u e  and without notice puichases from a 
first purchaser who is charged v i t h  notice, he thereby beconlcs n boiia 
fide purchaser and is entitled to protrction. This s tn tmmit  may be 
generalized. I f  the title to land, having p u m d  through slccessivc grmi- 
tees, and subject in the hands of each to prior outstaiding equities, 
comes to a purchaser for ~ n l u e  and witliout notice, it  is a t  once freed 
from these equities; he obtains a valid title, and, with :L single escep- 
tion, the full power of disposition. This exception is, that such a title 
camiot be conveyed, free from the prior equities, back to a former owner 
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nlio n a s  cliargcd with notice. I f  -I., holding a title affected with notice, 
con\-cys to  13., a bon:r fitle purchaser, and afterwards takes :L recoiivey- 
ance to himself, all tho equities revive and attach to the lalid in  his 
hantls, since the doctrine requires not only valuable consideration and 
absence of notice, but also good fa i th .  The second rulc is, that if a 
second purchaser n i t h  notice acquires title from a first purchaser who 
\$as without notice, and bona fide, he succeeds to all the rights of his - 

immediate grantor. I n  fact, nllcn land once comes, freed from equities, 
into the hailds of a bona fide purchaser, he obtains a complete jzis dis- 
p m e n d i ,  with the exception last above mentioned, and may transfer a 
perfect titlo even to ~olunteers."  

111 I 'hil l ips v. Buchatzan Lumber Co., 151 S. C., a t  521, this Court, 
speaking to the subject, said:  ('Besides, a purchaser for value from one 
whose deed was procured by fraud gets a good title if he has rio notice 
of the fraud. Odu71z u. EiddicX., 104 N. C., 515, and cases tliere cited. 
Even a purc1i:iser n i t h  noticc. of the fraud from an  innocent purchaser 
without notice gets good titlc. Glenn. ?;. Bank, 'TO S. C., 205; Fowler  v.  
P o o r ,  93 S. C., 466." 

I t  appears from the record that  numerous resales of the property in 
controversy ve re  had in  accordance with C. S., 2591. I t  is alleged by 
defendants "more than ten times being advertised, each time for sale 
and resale, according to law." This  matter has been recently discussctl 
111 Eianna 1 , .  ( ' a r .  i l f o r fgagc  C'u., an te ,  181. We lieetl riot repeat. I t  i i  
there said that " I t  is a statute tllat does not hur t  tlic mortgagee, but is 
beneficial to the mortgagor and often saves mortgaged property from 
being sscrificed." The plaintiff had opportunity, time a i d  time again, 
to bid on tlie property ill controrersy a t  resales, and as the holder of the 
equity of redemptioi~ to  protect himself. He slept on his  rights and, 
nltliougli a liartlsliip, n e  cannot cllange wcll settled pri~iciplei  of Ian .  
"Hard cases are thc quicksands of the law." Leal: z>.  .lrrnfield, 1 S i  
3. C., 625. 

The plaintifl'a n r o t i o ~ ~  for a ilen trial on tlie groul~tl of ~lewly discox- 
ercd r\  ide l re  conni~ot 11r ,dlowcd. We have read the  nfficlarits carefully. 
Tho lam in  regard to newly discovered evidence is well stated in J o h n s o n  
1 % .  R. R., 163 X. C.. rtt p. 4.3 : ( 'Alpplicatio~is of thi? Bind, as we have 

- - 

held, should be carefully scrutinized and cautiousl ,~ esamincd, ant1 the 
burden is upon the applicant to rebut the presumption that  the verdict 
is correct arid that  tliere has bcen a lack of due diligence. 14  ,1111. and 
Eng. Enc.  P1. and P r . ,  790. We require, as prerequisite to the granting 
of such &;otioiis, that  i t  shall appear by the affidavit: (1 )  That  the mit- 
ness will give the newly discovered evidence; (2 )  that  i t  is  probably 
t rue ;  ( 3 )  that  i t  is  competent, material and relevant: (4)  that due clili- 
genco has been used and the nieails employed, or that there has been no 
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laches, i n  procuring the  testimony a t  the  t r i a l ;  (5)  t h a t  i t  is  not merely 
cumula t i re ;  ( 6 )  t h a t  i t  does not tend only to  contradict a former witness 
or to impeach or  discredit h i m ;  ( 7 )  t h a t  i t  is  of such a n a t u r e  as  t o  shorn 
t h a t  on  another  t r i a l  a different result will probably be reached and  
that  the r igh t  will prerail ," c i t ing numerous authorities. 

T h i s  decision h a s  been cited t ime  a n d  t h e  again. The) newly discor- 
ered e ~ i d e n c e  is merely cumulat i re .  

-1s to tlie regular i ty  of the sale, f o r  the reasons give 1 on the  other 
aspects of the  case, i t  i s  not necessary to  consider, bu t  isee Guilford v. 
Geo7yia Co., 109 S. C., 310;  TT'l~itley 6. Pozoell, 191  N. C., 176. 

F r o m  a thorough esaminat ion of the  record, carefully prepared briefs 
and  affidarits on the  motion, we c a n  find i n  l a w  

N o  error .  

SAL1.11.: H. JOSES, ADMISISTRATRIS c. T.  A.  OF THE LAST WILL ASD TESTA- 
MEXT O F  S. Y. PICI<ESS, DECEASED, .\SD .IS CO~IJIISSIOS~K ~ P P O I S T E D  BY 

THE COCKT, v. C. S. FULLBRIGHT ASD MICHAEL SCHEXCIi, EXECUTORS 
OF T H E  LAST WILL ASD TESTAMEST OF CORNELIA S. PICELEKS, DECEASED. 

(Filed 22 May, 1920.) 

1. Gifts A +Certificate of deposit i n  husband's name, payable to  hus- 
band's o r  wife's order  is not  gif t  in te r  viros t o  wife. 
d crrtificnte of deposit issncd by a bank in the nnme of the husband, 

payable to his or his wife's order on return of the certificate properly 
endorsed, creates an agency in the wife to withdraw the money which is 
revoked nt the death of the husband, and does not operate as a gift inter' 
vivos. 

2. Same-Deposit i n  name of husband, payable t o  order  of husband o r  
wife does not  fnll within provisions of C. S., 230. 

The certificate of deposit by a bank in the name of the husband, pay- 
able to himself "or" his wife does not fnll within the l~rovisions of C .  s., 
230, the statute applying only \\-here the del3osit is made in the names of 
two persons and payable to  either, nor can construing the word "or" a s  
meaning "and" have the ebect of creating a tenancy in common. 

3. Wills E +Wife takes only life estate i n  personalty bequeathed t o  h a  
for  life with power of disposition during her  life. 

A bequest to the wife by her husband of all his persorial property dur- 
ing her life, to dispose of as  she may see fit, and such n3t disposed of to 
be sold after her death, with linlitntion over to his and hctr heirs, does not 
give the mife the power to dispose of any of the property by will. 

4. Sam+Certificate of deposit i n  husband's name, payable to husband 
or wife, does not  operate t o  enlarge life estate  i n  personalty t o  her. 

Where a certificate of deposit issued by a bank in effect creates an 
agency in the wife to withdraw the money during her husband's lifetime, 
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it cannot be held that the provisions in the husbnnd's nil1 bequeathing 
his personalty to her for life to dispose of as  she pleased during hcr life, 
wit11 limitation orcr, enlarges the wife's life estate or gives her the power 
of disposition by n ill. 

APPEAL by dcfendants from I I I a c R n ~ ,  Special Judge,  :rt Narcli Term, 
1929, of H E S I I L I ~ ~ ; ~ .  Alffirmed. 

The material facts are adniitted. S. V. Pickens died on 19 June, 
1919, l e a ~ i n g  n nil1 in  nhich  he appointed as executrix his vife,  Cor- 
nelia S.  Pickens, n h o  duly qualified as such on 28 July,  1919. On 
26 April,  1919, S. T. Pickens deposited in the Citizens National Bank 
of Henilersoli~ille the sum of $13,101.66, for which he received from 
the bank four certificates of d q ~ o s i t  i n  the respective sums of $6,679.66, 
$T,,::lj, $1,000, and $200. Each certificate n as in the follo~ving form : 

"TIIE CITIZESS x ~ ~ ~ ~ o ~ ~ ~  BAXI; 
of Hendersonville, K. C. 

HLSDERSOKVILLE, N. C., 26 ,Ipril, 1919. 
T h e  C'itizens -\Tatiol~al Bank. 

This  is to certify that  S. V. Pickens has deposited in  this bank six 
thousand, six hundred seventy-uine dollars sixty-six cents ($6,6i9.66). 
Xot subject to check. Payable to the order of self or Cornelia S.  
Pickens, his nife,  on the return of this certificate properly endorsed ~ ~ i t h  
interest a t  the rate of 4 per cent per annum if left on deposit three 
months or longer. Interest to cease after twelve months ullless renewed. 
S o .  3424. C. S. FTLLBRIGHT, C'ashior." 

Cornelia S. Picliens as executrix collected from the bank $13,332.50, 
the facc of the crrtificates x-ith interest. She claimed one-half this 
amount ($6,666.25) as her incli~idual  property because the certificates 
were "payable to the order of self or Cornelia S. Pickens, his ~vife," 
and charged herself as esecutrix n i t h  the other half. Out of the half 
~ v i t h  which she thus charged herself she paid claims against her hus- 
band's estate, the costs of administration, $1,000 for the gravestone, $50 
as a legacy to John  C. Pickens, aggregating $3,819.33, leauing of this 
fund $2,646.42. She placed this balance, together with $1,016.66, which 
she had received from other securities, with the $6,666.25 which she 
claimed independently of the d l ,  making a total of $10,.529.33. During 
her lifetime she used all this sum except $3,200, v i t h  which she bought 
sixteen shares of the capital stock of the Citizens Xational Bank of Hen- 
dersonrille, a t  $200 a share, issued in her name. 

-It the time of his  death S. V. Picliens owned sixteen shares of the 
capital stock of this bank, and Mrs. Piclrens as executrix caused these 
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shares to be transferred from his name to hers on 13 rlecember, 1921. 
The estate of S. V. Pickens has no other personal property. 

Cornelia S. Pickens died 7 January,  1928, leaving a will in which 
the defendants were named as her esecutors. They qualified on 10 
January,  1928. I n  her n-ill she devised and bequeathed real and per- 
sonal property. The plaintiff qualified as administratrix c. t ,  a. of 
S. TT. Pickens on 14 Xovember. 1928, and was appointed commissioner 
011 10 January,  1029, pursu3nt to a provision in the fourth iten1 of his 
1 The fourth and fifth paragraphs of his will are as follows: 

"4th. I hereby give and bequeath unto my dear wife, Cornelia S. 
I'iclicns, for her natural life all my personal property of nhatsoerer kind, 
not specifically and otherwise disposed of ill this d l ,  (tither hereinbe- 
fore or hereafter; to be used and disposed of by her as she may see fit 
during life, but wllatever of this said personal property bequest, the 
proceeds thereof & of the cash hereinafter spctcifically g i ~ n  her, on hand 
at  her death and the proceeds of tlie same not disposed of by her before 
death, shall be collected and sold for cash by a commissioner appointed 
by the Superior C o u ~ t  of IIenderson County without unnecessary delay 
and after payment of tlie necessary espenses pay the balcnce one-half to 
tho heirs of my said present wife and one-half to the heirs of my sisters 
Rachel Wild and Elizabeth Wild-both dead--l15 to each set. 

"5th. I also give and bequeath to my dear wife, Cornelia S. Pickens, 
of the cash on hand and in  the banks the sum of eight thousand dollars 
to include the bal of $1,000 due on the H u r t  mortgage a d  note in which 
she is nained as a party and as a surriror owns it.  The cost of stone for 
g r a m  to be credited on this bequest to her. She my said wife, Cornelia 
S. Pickens accepts the gifts, bequests ktc. vontained in  this will with 
all its conditions in  lieu of and in  full satisfaction of dow2r and all other 
claims by reason of our relation as man and wife not specified." 

The plaintiff contends that  the bank stock belongs to the estate of 
S. T'. Pickens and the defendants contend that it belongs to the estate of 
Cornelia S. Pickens. Judge MacRae held that the plaintiff in her 
capacity as executris and commissioner is the owner of the thirty-two 
shares of the capital stock of the Citizens National Bank of Henderson- 
ville and is entitled to recover them from the defendant<,. The defend- 
ants excepted and appealed. 

Sh ipman  & Adedge f o r  plaintiff. 
G. H.  VaZentine for defendunts. 

ADAMS, J. The ultimate question is whether the title to the thirty- 
two shares of stock in  the Citizens National Bank of Hl?ndersonville is 
i n  the plaintiff as the representative of S. V. Pickens or in  the defend- 
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ants as the representatives of his wife. The answer depends upon the 
interpretation of the testator's will and the legal significance of the cer- 
tificates of deposit. 

T h e  bank certified that  S. V. Pickens had deposited the money and 
that  i t  was "payable to the order of self or Cornelia S. Pickens, his 
mife." The defendants say (1)  that  i n  effect the deposits were made in 
the names of both the husband and the mife, were payable to either, and 
upon the death of the husband mere payable to the mife without regard 
to any provision in  the husband's will; or ( 2 )  if this position is  un- 
sound, that  the word "or" should be construed to mean "and," thereby 
giving to the wife a one-half interest in all the deposits. 

The  appellants cite C. S., 230 as  supporting their first contention: 
but this section applies only when the deposit is  made "in the names of 
two persons, payable to either, or payable to either or the survivor." 
The certificates show that  the deposits were made, not in the names of two 
persons, but i n  the name of S. V. Pickens only. Of more direct interest 
to the appellants is  the question whether the subsequent clause in the 
oertificates converts the deposits into a gift, in whole or i n  part, to  the 
depositor's wife. S. V. Pickens har ing  made the deposit in his own 
name is presumed in the absence of contradictory o r  inconsistent evi- 
dence to be the owncr of the money. I t  remained his unless his wife 
obtained title to i t  or  to a part  of i t  by trust, gift,  or bequest. I t  is not 
contended that  a trust xvas created, but that  the depositor intci~ded the 
certificates, treated independently of his will, as a gift in fe r  vivos to 
his wife. 

I n  the cases relating to this subject there is a distinction between 
those in  which the account lvas opened or placed in the names of the 
depositor and another and those in  which a person other than the 
original owner was merely authorized to dram on the deposit. Cases 
discussing the effect of a joint deposit i n  the names of the original 
owner and another generally refer to  those who open an account on 
the books of the bank as joint tenants or tenants in common of thc 
fund. ,4n interesting collection of decisions on this subject appears 
in the annotation subjoined to Parrish v.  Xerchants d- M. Salt. Banl;, 
L. R. A, 1917 C, 548, 550. I n  our case these decisions are not con- 
trolling for the reason that  the deposit ~ i a s  made in the name of only 
one person-S. Q. Pickens. The second class is illustrated by cases ad- 
hering to the principle enunciated in  3 R. C. L., 579: "Where a certifi- 
cate of deposit is issued payable to the order of the depositor or his 
wife, i t  seems that  after the depositor's death the wife cannot demand 
payment of the deposit upon a return of the certificate. The  reason for 
this is  that  the title to the deposit is  i n  the depositor, and the only right 
which the wife has to draw out the money is under the authority con- 
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ferred upon her by her husband, she acting as his agent. Her power 
being that of an agent merely, i t  is revoked by the death of her husband.'' 

The principle was upheld many years ago by the Court of Appeals of 
Maryland in iMurray v.  Canaon,, Admrx., 41 Nd., 466. 'There the entry 
on the books of the bank and in the book of deposit Tvas as follows: 
"James Cannon, subject to his order, or to the order of Mary E .  Can- 
11011." Mary E. Cannon, the depositor's daughter, who afterwards 
became the wife of a Mr. Xurray, claimed the money on deposit. She 
had acquired possession of the deposit book during the lifetime of James 
Cannon, and she contended that the entry in the books was evidence of 
her title. The Court, disapproving her position, used this language: 
"To perfect a gift, the delivery of a thing intended to be given is indis- 
pensable. 'There must be a parting by the donor with the legal power 
and dominion over it. I f  he retains the dominion, if there remains to 
him a locus pektenticz, . . . there cannot be a perfect and legal 
donation, and that which is not a good and valid gift in law cannot be 
made good in equity.' Patterson's Admr. v. Giftings' Exr., 2 G. 85 J., 
217; Nickerson v. ATickwson, 28 Md., 327. The money in question was 
deposited in the Savings Bank to the credit of James Cannon, and so 
continued u p  to the time of his death. He retained dominion and con- 
trol over i t  by the very terms of the account with the bank, and could at  
any time have drawn i t  out, or revoked the power given to Mary E. 
Cannon to obtain i t  upon her own order. If she had drawn out any 
portion of the money, she would have drawn it out a3 the money of 
James Cannon, acting in the matter as his agent, and by virtue of a 
then existing authority derived from him. This agency was revoked by 
his death, Carey v. Dennis, 13 Md., 18, and the bank properly refused to 
recognize i t  after that period." 

The same conclusion was reached in Second National Bank of Ralti- 
more v. Wrightson,, Ex'r, 63 Md., 81. The certificate introduced in that 
case showed that Samuel Stines had deposited in  the bank $1,000, pay- 
able to the order of himself or Ellen Stines, his wife, on the return of 
the certificate. I t  was adjudged that the certificate did not authorize 
the payment of the money to Ellen Stines after the d2ath of Samuel 
Stines. The principle has been applied in other ca'ses. h f k i n  v. 
Liufkin, 90 Atl. (Me.), 493; Wayne County and Home Sav. Bank r .  
Smith, 160 N.  W .  (Mich.), 472. 

The certificate was not a gift inter vivos of the deposit to Cornelia 
S. Pickens. ('To constitute a gift of a bank deposit tkere must be an 
intention to gire and the consummation of an intention by a delivery 
of, and a loss of dominion orer, the property given." 30 C. J . ,  $01, sec. 
397. So far as the record discloses S. V. Pickens never abandoned con- 
trol of the deposit or parted with the certificates. Ho appointed his 
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wife as his  agent to withdraw the money on return of the certificate 
properly endorsed. The  agency, which was not exercised in his lifetime, 
was revoked by his death. I t  follows that the agency cannot be con- 
verted into a tenancy in  common by transforming the word "or" into 
"and," as contended by the appellant. Smith v. Smith, 190 S. C., 764, 
is  therefore not i n  point. 

I t  i s  contended by the appellants that  without legard to the certifi- 
cates, Xrs .  Pickens acquired title to the personal property and the 
money described i n  the fourth and fifth paragraphs of the mill because 
her husband bequeathed the property and the money with absolute 
power of disposition and that  such bequest imports absolute ownership. 
This  is denied by the plaintiff, who contends that  Xrs .  Pickens acquired 
only a life estate i n  the personal property, "not specifically and other- 
wise disposed of i n  the will." The  accepted doctrine is  this:  "If an 
estate begiven to a person generally or indefinitely, with a power of dis- 
position, i t  carries a fee, unless the testator gives to the first taker an  
estate for life only, and annexes to i t  a power of disposition of the rever- 
sion. I n  that  case the expressed limitation for life will control the 
operation of the power, a n i p r e v e n t  it from enlarging the estate in fee." 
4 Kent Com., 520, cited in Chelcning u. X a s o n ,  158 N.  C., 578. This 
doctrine has  been clearly stated in  reference to both real and personal 
property in  several of our decisions, among which are l 'roy L > .  T r o y ,  
60 N. C., 624; Chezcning v. X a s o n ,  supra; Allen v. Smith, 183 S. C.,  
222;  Roane v. Robinson, 189 S. C., 628. See, also, Roberts  2;. Saunders ,  
192 K. C., 191. I n  Long u. It 'aldrauol,  113 N. C., 337, the following 
clause in  the will of John  B. Doub mas contested: "It is my  will that  
after the death of my wife my  estate shall be equally divided between 
the heirs of my brothers and sisters ~ i t h  the exception of one-third of 
my estate which I leave a t  the disposal of my  wife to be left as she may 
will." The  Court held that  the testator's widow took a life estate in all 
the personalty with the po~Ger of disposing of one-third of i t  during her 
life, and that  as she failed to make such disposition the personal prop- 
erty went to  the heirs of the testator's brothers and sisters. 

The  fourth paragraph of testator's will gives to Mrs. Pickens for her 
natural  life all his  personal property not otherwisc disposed of by pre- 
ceding or subsequent clausrs, to be used and disposed of by her during 
her  life as  she saw fit. But there was a clir~ction that  the proceeds of 
the personal property and of the cash referred to in paragraph 5 "not 
disposed of by her during her life" should be collected and sold for cash 
by a commissioner appointed by the court. W e  think i t  obvious that  
the testator thereby intended to give to his wife ouly a life estate i n  the 
personal property and in  the cash described in paragraphs four and five 
of the will. 
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The appellants say in the next place that  the power conferred upon 
Mrs. Pickens to dispose of these articles was exercised b,y her testarnen- 
ta ry  disposition of the property. This  position i s  incon3istent with the 
direction in  the fourth paragraph of her husband's will. The  direction 
is that  the personal property therein described not disposed of by her 
before her death shall be sold, and the cash referred to i r  the fifth para- 
graph not disposed of by her before her death shall be collected. The  
exercise of the power by the instrumentality of her will is thus expressly 
precluded. The judgment is  

Sffirmed. 

MI. 1,:. GRUBER,  Isc., A N D  JI. E. GRUI3ER Y. E. W. EUBAXK, TRUSTEE ET AL. 

(Filed 22 May, 1929.) 

1. Deeds and Conveyances C d-Pueservation in deed in this case held too 
vague to allow parol evidence of identification, and is void. 

A reservation in a deed in the chain of title to the locus i , ~  quo, con- 
tained in the description <'thence south 5 degs. east, running on the west 
side of the creek 7 poles to a stake on the west side of the creek; thence 
same course 1 pole to a stake, reserving a t  all times the full and entire 
use of the distanw of 40 yards of said creek" is held too vague and in- 
definite a description to admit of identification by parol evidence, and is 
not contrary to a covenant in  a later deed against encumbrance. 

2. Easements A *Intermittent and permissive use of paths on land does 
not create easement thereon. 

Evidence that paths on a tract of land were intermittently and per- 
missively used by tourists and others is insufficient to create an ease- 
ment on the lands. 

CLARKSOK, J., not sitting. 

CIVIL ACTIOS, before Schenck, J., at November 'I'erm, 1028, of 
IIENDERSOK. 

On 15 October, 1836, Charles Baring executed and delivered a deed 
to Xar i e  Joseph Gabriel S a v i a r  DeChoisel for  a larg. body of land 
covering the land in  controversy. T h e  said deed shows the following 
reservation: "Thence south 5 degs. east, running on the rest  side of the 
creek 7 poles to a stake on the west side of the creek; thence same course 
1 pole to a stake, reserving a t  all times the full and er,tire use of the 
distance of 40 yards of said creek for thc use of my  F la t  Rock settle- 
ment and tha t  i t  may not be directed (diverted) from the same." I t  is  
contended that  this language created the Jerusalem Trail, situated in 
some placcs about 40 yards from the creek arid running across plaintiff's 
land for a distance of approxinlately one-third of a mile. 
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The  land by mesne conveyances became the property of R .  C. Seigling. 
On  11 January,  1926, R. C. Seigling and wife conveyed to M. E. Gruber 
a part of said land, containing 112 acres, more or less, without reserva- 
tion. Gruber executed a deed of trust to the defendant, Eubank, to secure 
the payment of purchase money notes amounting to approximately 
$100,000. The  entire purchase price mas $150,000. The  title to the 
property was investigated and an  abstract thereof furnished to Gruber 
a t  the time of the purchase. I n  the mcantime Seigling died and his wife, 
Lucile L. Seigling, qualified as executrix of his will. At the time the 
first note fell due Gruher procured an  extension of time from Xrs .  
Seigling. Payment not having been made according to contract, t h ~  
defendant, Eubank, under power contail1c.d in the deed of trust, adver- 
tised the property for sale. Thereupou the plaintiffs secured a restrain- 
ing order, alleging in substance that  they had agreed to pay $150,000 for 
said property for the reason that  he x t s  desirous of acquiring a private 
estate which was excluded from highways and traffic, and thus protected 
from intrusion of outsiders. Plaintiffs further alleged that  the languagc 
in the deed from Baring to DeChoisel and subsequent conr-eyances of 
said land constituted an easement upon their land, which said easement 
was an  encunibrance upon the title and greatly depreciated the value of 
their property, for that the public had the right to pass across the land. 

The evidence tended to sliow that  there was a walk~vay of some kind 
known as the Jerusalem Trail, which was located across plaintiff's land 
on tlie west side of the creek, and running from the Little River road on 
the west qide of the creek until i t  strikes Idlemild D r i ~ c .  -It this ~ ~ o i n f  
the trai l  forks and one part  turns east and runs along said drive, and 
the other continues in the direction of a church known as St .  John's 
i n  the Wiltlerness. This w a l k ~ a y  or trail appeared to be forty yards 
v ide  and situated about one hundred anti twenty feet west of the creek 
a t  some points, although a t  other points it was more than one hurlrlred 
and t ~ w n t y  fcet n.c-t of the creek. The  trail liad been obliterated in 
some places, and a t  other places i t  was fairly plain. There n-as cvi- 
dence tcnding to show that  a cow pasture and a hog pasture had heen 
built acro,qs this trail, but that  there were gates or stiles in thcl fence 
Inany c . a r s  ago. "111  spots the trail is gro\\n u p  in l)lackh(wy sprouts, 
timber and things like that pretty thick. . . . The  trai l  stops ncar 
a n-ire fence, and you go into a field after i t  leal-es tlie Gruber land. 
. . . Tllcrtl is it ficltl a11 plo\vcil a11(1 cdtivated part of thc n a!-, a n d  
there is 110 indication of a trail.  . . . I nent  on the nest side of the 
cwek to locate a 4 0 -  ard strip because about forty p a r a  ago 1 qaw a ,tile 
:lcross the f c l i r ~ ,  and old people said i t  was where J crusalern Tra i l  n as." 
There n-as exidence that from time to time within the past twenty years 
people had been seen on the land, and perhaps in some part  of this trail 
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where i t  had not been obliterated. T h e  field, referred to by the witnesses, 
was cleared and put into cultivation about sixteen or  seventeen years 
ago. The entire tract was under fence about forty years ago. One wit- 
ness for plaintiff testified as follows: "There were paths all over that 
place, and people mould travel them pretty generally as they wanted to. 
They went into the Jerusalem path more than others. I1 seemed it was 
a more public way. I t  was more in the way of travel.'' Another witness 
testified: "My first acquaintance mith that  trail was about four years 
after the Civil War.  Have traveled over that  trail and have seen other 
people travel over it. The people used i t  when they wanted to. I t  was 
A public passway. I saw the Memmingers and Middletone going through 
there. . . . Bard Uiddleton owned i t  when I first knew it. The 
C. G. Memminger place . . . is right over on the other side of the 
Little River road. . . . The time I knew of those people going 
through there was about the time of the Civil War.  . . . There has 
been a fence around the whole place, the Seigling plate, for the last 
thirty or forty years." 

Another witness for plaintiff testified he  worked on the place from 
1907 to 1912, and that  he would see people walk through there, and that  
Mrs. Seigling said to let anybody go through the place if they did not 
molest anything. H e  further testified: ('There were other paths going 
through the property in  addition to the Jerusalem Trail. People used 
those trails like that  and this Jerusalem Trai l  They used them when 
they n-anted to make a short cut. . . . There never lras much travel 
through there. The only thing was that  people just took advantage of 
thc place and went through when they wanted to go through just like 
they did any other place. . . . Those plantations are large, and 
most of the people who walk through there were Southern people. They 
were just there in the summer time. I t  was mostly summer people and 
boarders up here that  went there.'' 

Another witness testified: "People generally haye been passing 
through the Jerusalem Trai l  for twenty-five years at least. . . . 
There are paths all through that  place." Mr.  Seigling "told me just to 
let them go anywhere through those paths as long as they did not inter- 
fere mith or destroy the shrubber-j-." Mr.  Seigling put the stiles there 
"for his men only." "Lots of people go through there, and some people 
go through thnt other path on the Seigling place." 

Thc e d e n c e  further tended to show that the Flat  Itock settlement 
was situated on the east side of the creek and that the line dividing the 
two tracts of land struck the elbow in the creek, crossing .he  creek at  the 
c>lbo~r. This elbony constituted just forty pards of the creek, and the 
defendant contended thnt the language in  the deed wferred to was 
intended to reserve this bend in the creek for watering pnrposes for the 
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Flat  Rock settlement because this elbow was the only portion of the 
creek east of the dividing line of the two tracts. The defendant further 
contended that this theory is borne out by the fact that the words in  the 
deed, constituting the alleged reservation, occur immediately after the 
call for a stake on the west side of the creek, thus emphasizing the inten- 
tion of the parties to reserve a part  of the creek itself rather than a 
strip of land forty feet wide and one-third of a mile long on the west 
side of the creek. 

At the conclusion of the testimony the trial judge sustained the 
motion of nonsuit, and the plaintiff appealed. 

Arledge, Taylor & Crowell for plaintiffs. 
Buist  d Buist ,  Ewbank ,  Wh i tm i re  & Il'eeks and Rollings & Smafhers  

for defendants. 

BROGDES, J. TWO questions are presented by the record : 
1. Does the language in  the deeds, constituting plaintiff's chain of 

title, create an  easement across the said land known as the Jerusalenl 
Tra i l ?  

2. I f  not, has such easement to said strip of land, known as the Jeru- 
salem Trail, been acquired by prescription? 

I t  must be observed a t  the outset that no person or group of persons 
is clainling a n  easement across plaintiff's land or attempting to assert 
any right to use that  strip of land described in the case as the Jerusalem 
Trail. The plaintiff has brought this suit against the defendants, alleg- 
ing that the language in the deed constitutes an  easement, which is an 
encumbrance upon his title, and therefore resulting in  a breach of the 
covenant in the deed from the defendant to the plaintiff, and thus en- 
titling the plaintiff to a rescission of the contract for the purchase of the 
land or for damages. The language of the deed creating the alleged 
easement occurs in the description of the property and is as follo~vs: 
"Thence south 5 degs. east, running on the west side of the creek 7 poles 
to a stake on the west side of the creek; thence same course 1 pole to a 
stake, reserving at all times the full and entire use of the distance of 
40 yards of said creek for the use of my Flat  Rock settlement, and that 
i t  may not he directed (diverted) from the same." This language is  
found in  the deed from Baring to DeChoisel and in every deed consti- 
tuting the chain of title under which Seigling claims, though i t  is not 
inserted in the deed from Seigling to the plaintiffs. Baring, at the date 
of the deed in  1536, o~vned a large boundary of land. -111 e samina t io~~  
of the description of the property from Baring to DeChoisel discloses 
that  the reservation occurs as a part of the description of the land. I t  
further appears from plats filed in  the cause that the line of the land 
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conveyed by Baring to DeChoisel was entirely on the east side of the 
creek and only touched the creek a t  the elbow. This elbow of forty 
yards, therefore, was the only par t  of the creek left on the Fla t  Rock 
side of the creek. I n  other words, a person living or owning land on the 
Flat  Rock side of the creek would only touch the creek a t  the elbow 
without trespassing upon the DeChoisel land, which is now the land in 
controversy. 

The law recognizes nine methods of creating or esiablishing ease- 
ments. Mordecai Law Lectures, Vol. l, 464-471. However, i n  the case 
a t  bar the easement in  controversy arises either from the reservation in 
the deed or by prescription. ,4n easement, of course, i!3 a n  interest in 
land, and, if i t  is created by deed, either by express grant or  by reserva- 
tion, the description thereof must not be too uncertain, vague and in- 
definite. W a u g h  v. Richardson,  30 N .  C., 470; McCormick v. .Monroe, 
46 N .  C., 13 ;  Pattol t  v. Educat ional  Co., 101 N. C., 408, 8 S. E., 140; 
S .  v. Sut t l e ,  115 N .  C., 784, 20 S. E., 725. See, also, Bissette v. Str ick -  
land,  191 N.  C., 260, 131 S. E., 655, and Bryson, v. i lIcPoy, 194 N .  C., 
91, 138 S. E., 420; Coastal Land  and T i m b e r  Co. z .  E u b a n k ,  196 
N. C., 724. 

The principles of law relating to easements are clear enough and plain 
enough, but the chief difficulty arises in  construing or interpreting the 
language contained in the deed. A reservation of "a distance of 40 
yards of said creek . . . and that  i t  may not be diverted from the 
same" is too ambiguous and uncertain to create a pub1,c way for one- 
third of a mile across a tract of land. The identity of such an  interest 
i n  land would of necesssity rest i n  conjecture and speculation, and we 
therefore hold that the language in  the deed was not sufficaient to identify 
the easement asserted by the plaintiff. 

The second phase of the controversy involves the question as to 
whether the Jerusalem Trai l  by virtue of use amounted to a public way 
across the lands of the plaintiff. There is evidence in the record of the 
existence of the Jerusalem Trai l  about forty or forty-five years ago. 
There is further evidence that  within the past ten ye2m people have 
been seen walking in portions of this trail. and that in  former years 
numbers of people used the walkway for going to chur:h or for other 
purposes. However, it further appears that forty year: ago the entire 
tract of land was under fence, and that subsequently a cov pasture and a 
hog pasture enclosed by a wire fence had been constructed across this 
area, and that  while stiles had been erected, they had be2n built for the 
csclnsire use of employees of tho owner. Indeed, the testimony dis- 
closes that summer boarders and sightseers were the persons most frc- 
quently seen upon the premises in rccent years. 
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Nere  user is not sufficient to  create such an  easement as contended 
for by the plaintiffs. Boyden v. Achenbaich, 79 N. C., 539; Xnozuden v. 
Bell, 159 N. C., 497, 75 S. E., 721; S. v. N m i s ,  174 N. C., 808, 93 S. E., 
950; S a s h  L.. S h u t e ,  184 N. C., 383, 114 S. E., 470. The legal esscn- 
tials for creating an  easement by prescription are thus stated in 9 
R. C. L., 772: "To establish an  easement by prescription i t  must be: 
first, continued and uninterrupted use or enjoyment; second, identity 
of tho thing enjoyed; third, a claim of right adverse to the owner of the 
soil, known to and acquiesced in by him." D m p e r  v. Conner ,  187 N .  C., 
18, 121 S. E., 29;  D u r h a m  v. Wright,  190 N. C., 568, 130 S. E., 161. 

The evidence in  the case a t  bar, viewed in a light most favorable to the 
plaintiffs, tends to show intermittent and desultory use of portions of 
that  strip of land known as the Jerusalem Trail .  There is  no sugges- 
tion of any claim of right by any person or group of persons. I n  the 
last analysis i t  appears that  neighbors, sightseers and summer boarders 
from time to  time walked in this trai l  at places where it was not en- 
closed by fence or grown up i n  bushes and timber or obliterated by culti- 
vation. There is  no evidence tending to establish the existence of such 
an easement, and the judgment of nonsuit m s  properly entered. 

Sffirmed. 

CLARKSOPIT, J., not sitting. 

STATE r. BILL DAIVIK1,S. 

(Filed 33 May, 1939.) 

1. Criminal Law H -Where time to employ and consult counsel and 
subpoena witnesses is not demanded by defendant he uaivrs right 
thereto. 

IVherc a trial of the defendant for violating the prohibition law is hat1 
within thirty or forty millutes from the time of his arrest, in the regular 
c30urse of procedure, and the defendnnt does uot demand time to eruplo~ 
and consult counicl or subpcrnn 11-itncsses he waive.. fill!. right thereto, 
a n d  :L sentence in the action will be sustained in law. 

2. Criminal Law K d-Sentence prescribed by statute for violation of pro- 
hibition law is not cruel or unusual punishment. 

A sentence prescribed by statute for the viol:~tion of the prohibitioll 
law is held not to be cruel or unusual n-ithill the meaning of Article I. 
section 14, of our Constitution. 

APPEAL by defendant from SchencX, J., a t  February Term, 19-39. o f  
NADISOS. KO error. 
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Bttovney-Genemt Brumnzitt and Assistant Attorney-General Nash for 
tho State. 

Robert R .  Reynolds an& 1Y. A. Sullivan for defendan:. 

PER CURIAJI. The  defendant mas indicted for a breach of the prohi- 
bition laws. The  State's evidence tended to shorn that  after the defend- 
ant's car  had been overtaken and stopped by an  officer three seats were 
removed and three cases of whiskey (21  gallons) were found under 
quilts, and that  farther back under the seat were 21,b gdlons  of liquor 
in half-gallon f ru i t  jars. The  defendant was the driver of the car. I m -  
mediately after  his  arrest he  mas taken to the courthouse: an  indictment 
v a s  prepared and returned as "a true bill"; the case m i 3  then called in  
less than  an hour after  the arrest and the defendant pleaded guilty. H e  
made no motion for a continuance or for time to employ and confer with 
counsel or for  a subpcena for witnesses. Time to enlploy counsel or  to 
get witnesses was not denied the defendant by the court, but was waived 
by the defendant when he entered his  plea and admitted his guilt. I n  
the absence of a motion for a reasonable continuance an  exception to the 
short time intervening between the arrest and the arraignment does not 
constitute sufficient cause for a new trial. 

The  third assignment of error is that  the sentence was excessire, but 
as i t  was authorized by the law i t  cannot be held to be "cruel or un- 
usual" within the contemplation of Art .  I, sec. 14, of the Constitution. 
S. v. Xanuel, 20 K. C., 144; S. v. Pettie, 80 N .  C., 367; S .  v.  Farm'ng- 
ton, 141 N. C., 844; 8. v. Dowdy, 145 N .  C., 432. 

No error. 

S H U F O R D  P E E L E R  r. TJNITED STL4TES CASUALTY COJIPAXT. 

(Filed 29 May, 192%) 

1. Insurance J d-Condition in accident policy requiring: notice to com- 
pany of accident and claim for damages is material. 

Where a policy of automobile accident insurance contains the condition 
that the insured shall give immediate notice to the insi~rer of accidents 
and claims for damages, the condition is material, affording the insurer 
opportunity to gather the facts for its protection n-hen f ~ e s h  in the minds 
of witnesses, etc., and is a condition precedent to the right of recovery 
by the insured. 

2. Sam-Breach of condition requiring notice forfeits policy. 
The failure by the insured to give the insurer notice of an accident and 

claim for damages by the person injured requirecl by a condition in the 
nutomobile accident policy will make the policy void wjthout an express 
forfeiture clause in the policy to that effect. 



S. C.] S P R I N G  T E R M ,  1929. 281 

3. Insurance R +Person injured by insured is in same position in regard 
to insurer's liability as insured. 

One who is injured by the insured in an automobile accident corered 
by the policy of accident insurance, and sues the insurer under the pro- 
visions of the policy proriding therefor upon return of execution ngainst 
the insured unsatisfied, thc injured person is iri  the same position with 
reference to the insurer's liability as the person insured, and is bound by 
n prorisioil of tlie policr requiring the insnred to gire notice of accidents 
and claims for damages. and where the insured has forfeited the pol ic~ 
by a breach of this conditio~~, the ~ e r s o n  injured may not recover thereon. 

A l ~ ~ , ~ a ~  bx defendant from Sfnck,  J., at  February Term, 1929, of 
MECI~LESBURG. R~T-ersed.  

I11 1926 a collision occurred betneen the plaintiff's car and one 
owned by F. K. Graham. Graham brought suit against tlie plaintiff 
and the plaintiff ansnered, denying liability and setting u p  a cross- 
action against Graham. At  the December Term, 1927, of the Superior 
Court of AIecklenburg County the plaintiff recovered a judgment 
against F. K. Graharn in  the sum of $525 as danlages to the plaintiff's 
automobile caused by the collision. An  execution lras issued on this 
judgment and 71-as returned unsatisfied. At  the time of the collision 
Graham had a policy or contract of inaurame issued by the defendant, 
knovn as "The Automobile Public Liability and Property Damage I n -  
surance Policy." The  plaintiff was not a party to the contract. It is 
admitted that  the defendant nerer had written notice of the collision 
and knex  nothing about it unti l  the trial between the plaintiff and 
Graham had begun, and then disclaimed liability for the reason that  
Graham had failed to g i r e  the notice required by the policy. The  
amount of the policy is i n  excess of the plaintiff's judgment against 
Graham. The collision of the plaintiff's car ~ r i t h  Graham's occurred 
on 1 May, 1026. Graham brought suit against the plaintiff on 23 Sep- 
tember, 1926, and the plaintiff set up a cross-action and recorered judg- 
ment against him at December Term, 1927, as abore stated. The 
present action was brought 16  April, 1928. 

The verdict was as follows: 
TTThat amount, if any, is  the plaintiff entitled to recorer against the 

defendant? Ansver : $525, with interest thereon from 1 5  December, 
1927, and the further sum of $ 3 . 2 5  costs i n  action of "Graham v. 
Peeler." 

Judgment for plaintiff and appeal by the defendant upon error 
assigned. 

J .  D. XcCal l  for p l a i n f i f .  
J .  Lnurence Jones for de fendunf .  
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D A I S ,  J. The defendant issued its policy insuring F. 1:. Graham 
as  respects legal liability arising or resulting from anx claim made upon 
him for damages in  consequence of an accident occurring by reason of 
his owlership, maintenance, or use of an automobile. The policy con- 
tains the following provisions : 

"Item 3. The  conipaiiy will defend, in thcl name and on behalf of tlie 
assured, all claims or suits for damages for which the ai.sured is alleged 
to be legally liable and mill pay within the limits corerctl by this policy, 
any final judgment r e n d ~ r e d  against said assured for d:mages, together 
with the taxed court costs and accrued interest and such otlier expenses 
as may have been incurred with the company's mrittcii consent. 

"Condition C. Upon tlie occurrence of an accident for nliich insur- 
ance is p r o ~ i d e d  herein written notice must be giren to tlic compnnv by 
the assured as soon as practicable with the fullest partivulars arailable. 
I f  a claim is made oil account of such accident or if a suit is brought - 
thereon, all information and every summons, proccss or pleading must 
be imnicdiatcly transnlitted to the company. The  assured shall not 
~ o l u n t a r i l y  assume mlg liability nor incur any espcnse otlier than for 
ililnlediate surgical relief nor settle any claim except at t'le aswrcd's own 
cost, nor interfere ill any negotiation for settlement nor in any legal 
proceedings, but ~ l i e n ~ v e r  requested by the company :md a t  the com- 
pany's espense the assured shall aid i n  information and evideiice and - - 
tlic attendance of ~vitnesses and shall coijoerate with the conimnv 

A " 

(escepting in  a pecuniary way) in  all matters which the company 
deems necessary in any investigation, defense or appeal under this 
policy. 

"Condition D. I n  the event of the bankruptcy or insolrency of the 
assured, the company shall not be released from the ~ a y n i e n t  of such 
indenlnity hereunder as ~vould have been payable but for such bank- 
ruptcy or insolrency. I f ,  becausc of such bankruptcy or insolrency an  
csecution nnainst tliis assured is  returned unsatisfied in  mi action 

L 

brought by tlie injured, or by another person claiming by, through or 
unclcr thc injured, then an  action may be maintained l?y the injured or 
hy such other person against the comparLy under the terms of this 
policy for the amount of the judgnieiit in said action, not exceeding the 
amount of this policy." 

Tlic trial jiltlge llcl(1 ns n r i~~ i t t e r  of Inn  that Grahnm's failure to give 
the dc fcndnnt 11 rittcn notice of tlie nccitlcnt could not nffcct tlip plain- 
tifl"s right of rccorcry, and instructed tllc jury if they belieued the evi- 
dencc to mimer  tlie issue for the plaintiff. T o  tliis instruction the 
defendant excepted. 

Tlic appeal presents two questions : (1) lriider the terms of the policy 
could F. X. Graham, tlic assured, h a w  maintained a n  action against tlie 
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defendant for damages caused by the collision without giring the 
written notice provided for in Condition C ?  (2) If not, can an action 
against the defendant be maintained by the plaintiff for damages to his 
car resulting from the collision? 

These questions hare been considered and answered in a number of 
authoritative decisions. A policy issued by the defendant containing 
the provision under consideration in the present case was construed by 
the Court of Bppeals of Ohio in U. 8. C a s u a l f y  Co. .c. Breese, 153 
N. E .  (Ohio), 206. The material facts in that case and in this are 
substantially the same: a motor bus came into collision with an auto- 
mobile driven by Martha Breese resulting in damage to her person and 
to her car. She recovered judgment against the operator of the bus 
(Zurawski) and issued an execution which was returned unsatisfied. 
Zurawski had previously secured liability insurance of the United 
States Casualty Company, which mas in force at  the time of the alleged 
injury. S o t  having secured satisfaction of her judgment she brought 
suit against the Casualty Company, who pleaded as a defense the failure 
of the assured to give the written notice required in the contract of 
insurance. On appeal from the lower court the defense was sustained, 
the Court saying: "Condition B (Condition C, supra)  becomes, then, 
an important part, and, indeed, the essence of the contract existing be- 
tween the Casualty Company and Zurawski, and whatever rights the 
injured party, Nartha Breese, may have, can only exist under and by 
virtue of the obligations cast upon the company by that policy, and can 
only be enforced in  accordance with its limitations. I n  the absence of 
the policy she would have, of course, no right of recovery as against the 
company, and in view of the existence of the policy she has such right, 
and such right only, against the company, as is prorided by the policy. 
The policy, in unequirocal terms, provides, as an essential condition of 
recovery, that the assured shall give immediate written notice to the 
company of an accident and shall forward to the company every proc- 
ess, pleading, and paper relating to the suit. These requirements arc 
averred not to hare been complied with by the assured. Similar lan- 
guage in liability insurance policies has been construed in decisions of 
various courts. Our Supreme Court had such a policy under considera- 
tion in Traveler's Insurance  Co. v. M y e r s  d Co., 6 2  Ohio St., 529, 57 
N. E., 458, 49 L. R. A., 760. I n  that case the corresponding stipulatioli 
of the policy read as follows: 'Immediate written notice shall be give11 
this company of any accident and of all alleged injuries, together with 
copies of all statements made by employees, and all other information 
in possession or knowledge of the insured in any way relating to such 
accident or liability therefor.' 
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"In construing that  prorision, the Supreme Court, spclaking through 
Dacis, J., used the following language: ' I t  is  obrious t h i t  this stipula- 
tion is of the essence of the contract i n  insurance of this kind. I t  is not 
nlerely a stipulation as to the form of bringing to  thc notice of the 
insurer the fact of a loss, as in policies of fire and life insurance.' 

"The Court, i n  further consideration of the prorijion, gare  the 
reasons for the necessity of such a requirement as follows: 'In insurance 
of this character i t  is a matter of the first importance to  the insurer, 
who may be forced to become the real defendant in a l a w u i t  against the 
insured employer, to be speedily informed of all the facts and witnesses 
concerning a possible litigation. I n  a very little time the facts may in  
a great measure fade out of memory, or become distorted, witnesses may 
go beyond reach, physical conditions may change, and, r lore dangerous 
than all, fraud and cupidity may h a m  had opportunity to perfect their 
work. Therefore this stipulation is r i t a l  to the contract.' 

"This decision as to the construction of such a proris on in  a policy 
of liability i~isurance mas followed in E'mplo!jers' L i a b ~ l i t y  Assurance 
Corp. v. Rochm,  99 Ohio St., 343, 124 X. E., 223, 7' *I. L. R., 182, where 
the condition was pronouliced to  be of tlie essence of the contract. I n  
the face of these direct holdings of the Supreme Court, w z  do not feel a t  
liberty to give ally other construction to  the terms of Condition B in 
the policy ill the case a t  bar. A similar decision was rendered in the 
case of Jefferson Realty  Co. r .  E~nployers '  Liability d5s~srance Corp., 
149 Ky., 741, the Court saying: "In the course of the opinion, on pages 
$47 and $48 (149 S. W., 1011), that  it  was xliolly imrnrlterial whether 
or not thc (20mpillly was p r~ jud iced  by tthc delay, m d  t l ~ t  a reasonablc 
c*ompliancc with tlie conditions of tlir colitract relating to liotice n.as 
indisprnsable to fix lial~ility. T o  the same effect is Plzccnic Cotton Oil 
('0. 1 , .  Royal Indeinnity  Co., 140 Tenn., 438, 205 S. IV., 128. The  
Supreme Judicial Court of Massachusetts, in Lorando c. Gethro, 228 
Mass., 181, 117 K. E., 185, 1 ,I. L. R., 1374, reached a similar con- 
clusion." 

111 a case subsequently considered tlie Court of Appeals of Ohio ad- 
Ilcred to the principlr qtnted in Bve~se ' s  caw ( S f n c ~ y  7.. Fideliflj  and 
C a s ~ t a l f ~ j  Co., 152 S. E., 794)) and the deciqion was affilmed on appeal 
to the Supreme Court. h'. c., 151 S. E., ,716. 

The smie  conclusion was announced in London, etc.. Accident Co. v. 
h'S'i~cl,y, 35 1 ~ d .  Appellatr Court, 340; ?'razqelers' 1iz.r. Co. r. Scott ,  218 
S. IT. (yes.), 5 3 ;  V c C a r t h ! ,  c .  i?endic, 230 Mass.. 33;  Dennis Sheen 
7'1-ansfer c. Qa. Cas. Po., 113 So., 165. 

I n  I t 'eathewaz v. Royal  Indemni tp  Co., 165 S. E., 293, the Court of 
Appeals of S e w  York said that  t h r  rule is settled that  a judgment 
cwditor enforcing tllc p o l i ~  of a right to recorer damages against an 
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insurance company after the return of an  unsatisfied execution against 
the insured debtor, stands in  the shoes of the insured, and forfeits the 
insurance if there has been a breach of its conditions, citing Coleman v. 
S e u )  Amsterdam Casualty  Co., 247 K.  Y., 271, 160 N. E., 367. 

r 3 l h e  provision requiring written notice is a condition precedent to the 
assured's right to recover damages, although i t  contai~ls 1 1 0  express for- 
feiture clause. London, etc., dcc id rn t  Co. .c. X i ~ y ,  supral. So in 
E'oste?. v. T h e  Fidel i ty  (e. Cas. Co. of S e u  Y o r l ~ ,  99 Wis., 447, it is said:  
"The policy provides that immediate written notice must be given to 
the company of any accident and injury for kh ich  a claim is to be 
made, with full particulars thereof. This was a condition precedent to 
a recovery." And in U n d e m o o d  Veneer Co. v. Lo?~don. Guaralnty (e. 
Accident Co., 100 Wis., 378, the reason is given as follows: "The reason 
for requiring such notice is obvious. I t  was to enable the defendant to 
investigate the facts and circumstances of the accident while they were 
fresh in  mind, with the view of settling the loss in  case i t  should be so 
advised, and, in  case of a contest, to be prepared to defend the same as 
stipulated in  the policy. Accordingly the plaintiff was thereby expressly 
precluded from settling any claim or incurring any expense, without the 
consent of the defendant, except in  case of absolute necessity. These 
things made i t  important for the defendant to be notified immediately, 
not only of the occurrence of the accident, but also that a claim for 
damages had been made by the injured person on account of the acci- 
dent. The  words "and also," in the conditions quoted, pretty clearly indi- 
cate that  such notice of the occurrence of the accident was to be fol- 
lowed by a further or additional notice of any claim made for damages, 
and each such notice was to be given immediately as therein required." 
See, also, J lcCar thy  u. Renclle, supra, 38. 

These decisions preclude the notion that the policy constitutes an  inde- 
pendent contract Letween the plaintiff and ;he defendant, similar to 
contracts for fire insurance having the standard mortgage clause ex- - - - 
pressly authorized by statute for the protection of mortgagees. C. S., 
6420; Bank v. Ins. Co., 187 S. C., 97; Everhart  c. Ins .  Co., 194 3. C., 
494. The principle applicable in the case before us is more nearly as- 
similated to the principle stated in  Welch v. Wiggins, 196 n'. C., 546, in  
which i t  was held that under the clause there construed the mortgagees 
could not recover because the mortgagor mas barred. I t  would be ex- 
travagant to hold that the plaintiff in this action, who is not a party to 
the contract between the defe~ldant and Graham, acquired rights under 
the policy which are superior to Graham's and that the defendant is 
liable to him although i t  is not liable to the party with whom the con- 
tract was made. One who seeks to take advantage of a contract made 
for his benefit-if i n  any view the contract of insurance can be construed 
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as mado f o r  t h e  plaintiff's benefit-must take i t  subject to al l  legal de- 
fcnses, such a s  t h e  nonperformance of conditions. 13 0. J., 699, sec. 
799. , is t h e  assured failed t o  comply wi th  the  contract,  and  as  the  
plaintiff h a s  no r igh ts  superior  to  those of t h e  assured, t h s  plaintiff can- 
not nlaintain his  action. T h e  motion f o r  nonsuit should have been 
allowed. T h e  judgment must ,  therefore, be 

Reversed. 

(Filed 29 May, 1929.) 

1. Trusts D a-Trustor may revoke voluntary trust of personal property. 
A trust estate in personalty created by the donor in  sonsi id era ti on of 

one dollar and natural love and affection is a voluntary trust and may 
I)e revoked by the donor of the trust under the provisions of C. S., 096, as 
;~mended. 

2. Sam-Power of revocation not affected by contingent interests under 
trust. 

Where a voluiltary trust is created in the stock of a bank for the life 
of the donor or until he reach the age of fifty years, and a t  the terminn- 
tion to his issue or ill the absence of issue to his nest  of kin under the 
statute of distributioni;, those who take in remainder t n k ~  upon a con- 
tingency, the vesting of which depends upon the uncertain happening of a 
future event, and the trust may be revoked by the donor under the pro- 
visions of C. s., 906. 

3. Statutes B d-Retroactive statute not affecting vested iiatercsts is Con- 
stitutional. 

Ail e z  post fncto statute prohibited by the State Co~i~t i tut ion,  Art. I ,  
sec. 32, relates oiily to criminal qtatutes, aiid though vested rights may 
not be affected by retroactive laws, contii~gt~nt intereqtr, may be affected 
thereby, and where there is a voluntary trust estate with the limitation 
over upon a coiitiiigeilcy cleterminable a t  sorue future time as  to  the per- 
~ 1 1 s  who tnlie thereunder, the power of revocation of the trust given by 
('. S., !Wi, is  not ohjectioi~able a s  falling within the Conqtitntional inliibi- 
tiom 

A l ~ ~ ~ ~ ~ d  by  defendant f r o m  M i r l y ~ t f ~ ,  J., a t  Apr i l  Term,  1929, of 
WAKE. Affirmed. 

Robert A-. Simms and R .  Gordon Finney for Jeffrey .F. Stanback. 
H .  G. Connor, Jr., for Roe Ella TYoocEnrd. 
Smifh & Joyner for defendant. 
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A ~ a a r s ,  J. This is a controversy without action, i n  which the plain- 
tiffs seek to revoke a trust under C. S., 996, as amended by the act of 
1929. Jeffrey F. Stanback is the son of Annice R. Stanback, deceased, 
and tlie nephew of his coplaintiff, Roe Ella Woodard. Annice R. Stan- 
back left a mill, by which, after bequeathing certain personal property 
and shares of stock, she devised the residue of her estate to the defend- 
ant  as trustee for the uses and trusts declared and set forth in her will. 
The defendant is to manage and control tho trust estate, to collect the 
income therefrom, and to pay the net income to Jeffrey F. Stanback. 
The trust is to terminate when Jeffrey F. Stanback arrives a t  the age 
of fifty years, or a t  his death if he does not reach that  age. When the 
trust comes to an  end the whole interest therein is to vest i n  Jeffrey F. 
Stanback if living; but if he dies under the age of fifty years the trust 
estate shall go to his issue, if any, per stirpes, and if there i s  no issue 
then to his next of kin under the statute of distributions. The trustee is 
directed, when the trust ceases, to divide and deliver the personal prop- 
erty and to convey the real estate, to the beneficiaries named in the mill. 

On 31 Dmember, 1927, Mrs. Woodard, one of tlie plaintiffs, volun- 
tarily and without value, but in  consideration of her love for Jeffrey F. 
Stanback, executed a written instrument appointing the defendant a 
trustee to hold 260 shares of the capital stock of the defendant, owned by 
her and represented by certificate No. 705, upon the terms and condi- 
tions set up  and declared in the will of Mrs. Annice R. Stanback. The 
instrument was signed and the trust accepted by the defendant. On 27 
March, 1929, Mrs. Woodard signed and delivered to the defendant a 
written communication purporting to revoke the trust created on 31 De- 
cember, 1927, so f a r  as i t  affected or  concerned the issue or the next of 
kin of Jeffrey F. Stanback; and at tlie same date Mrs. Woodard and 
Jeffrey F. Stanback signed and delivered to tlie defendant a written 
communication purporting jointly to revoke the former trust, and re- 
quested that  the certificate for the 260 shares of stock be surrendered 
and that  in  lieu thereof two certificates of one hundred and thirty shares 
each be issued-one certificate to be delivered to Jeffrey F. Stan- 
back as owner and the other to be held by the defendant in  accordance 
with the terms of the trust. This communication was accompanied by a 
written instrument signed by Mrs. Woodard purporting to appoint the 
defendant a trustee of 130 shares of the capital stock of the defendant 
for uses and trusts substantially identical with those declared i n  the 
will of Mrs. Stanback. The  defendant denied Mrs. Woodard's power 
to revoke the trust first created and insisted that  the contingent interest 
therein could not be extinguished and that  i n  order to protect this 
interest the trust must be preserved. 
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The trial judge held that the trust created by the instrument dated 
31 December, 1927, had been revoked and the trustee discharged. He  
adjudged that the defendant surrender the certificate for the 260 shares 
of stock and issue two certificates of 130 shares each, one to be delivered 
to Jeffrey I?. Stanback as owner, and the other to be held by the defend- 
ant upon the trusts declared in the instrument dated 27 March, 1929. 
Accordingly, judgn~ent was rendered for the plaintiffs and the defend- 
ant appealed. 

The maker's right to revoke a grant of future interests to persons not 
i n  esse was restricted by C. S., 996, to voluntary conveyances of some 
future interest in real estate. By an act ratified 19 March, 1929, the 
General Assembly amended this statute by adding the following: "The 
grantor, maker or trustor who has heretofore created or may hereafter 
create a voluntary trust estate in real or personal property for the use 
and benefit of himself or of any other person or persons in esse with a 
future contingent interest to some person or persons not i n  esse or not 
determined until the happening of a future event may at any time, 
prior to the happening of the contingency resting the future estates, 
revoke the grant of the interest to such person or persons not in esse or 
not determined by a proper instrument to that effect: Prowided, that in 
the event the instrument creating such estate has been recorded, then 
the deed of revocation of such estate shall be likewise recorded before it 
becomes effective." 

Two questions are presented: 1. Did the amended statute authorizt. 
Mrs. Woodard to revoke the trust she had created as to all interests 
except those of Jeffrey F. Stanback? This inrolres the two subordinate 
questions whether ( a )  the trust was voluntary and whether (b) it 
limited future contingent interests to some person or pers~sns not in esse 
or not determincd. 2. Was the statute enacted in breach of the Con- 
stitution ? 

There can be no serious doubt that the trust was voluntary within 
the meaning of the statute. Indeed, it seems to have bem so regarded 
by the parties themselves, for in the agreed statement of Eacts it is said 
that the paper creating the trust was executed by Mrs. Woodard "with- 
out any valuable consideration and voluntarily." I t  recites a considera- 
tion of one dollar and the grantor's love and affection for her nephew; 
but i t  recites also the grantor's desire to make a gift of the property. 
The recited consideration is not "valuable," that is, not "founded in 
motives of justice"; but it is "good"-founded on a mctive of gener- 
osity and therefore merely voluntary or gratuitous and without valua- 
ble consideration. 2 Bl., 297. I t  is perfectly evident that the trustor 
received no consideration for the "gift"-the recital of the inconse- 
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quential sum of one dollar being a mere matter of customary form. 
.Illcn. v. Overton, 94 So., 477; Hopkins v. White, 128 Pae., 780; Oszuald 
u. lTeh7s, 84 X. E., 619; G e i ~ f r y  v. Field, 4.5 S. W., 286. See concurring 
opinion of Ruffin, C. J., i n  O'Daniel v. Crawford, 15 N .  C., 208. 

A11 the interests escept those of Jeffrey I?. Stanback are  both future 
and contingent. H e  has no children. I f  he  does not become the abso- 
lute owner of the trust estate, the title will vest i n  his issue, if any, and, 
if there is no issue, in such of his next of kin as may be entitled thereto 
under the statute of distributions in  force a t  the time of his death. 
These contirlgent interests, therefore, a rc  embraced in the terms of the 
statute. 

The trust was declared in  1927; the amendment became effective in 
March, 1929. The appellant insists that the statute i s  invalid because 
retroactive and destructive of interests created anterior to its enact- 
ment. C. S., 996, before i t  was amended by the act of 1929, did not 
purport to be retroactive; the subject-matter was the right to revoke a 
voluntary conveyance of some future interest i n  land conveyed or 
limited to a person not in  esse. I n  Roe v. Journeyan, 173 N. C., 261, i t  
was held that  section 996 did not affect deeds executed before its enact- 
ment. That  was an action to recover land. The plaintiffs claimed 
title under a deed executed by their grandfather to his son in  1881; the 
defendant claimed under a deed from the same grantor to the same 
grantee made in  1886, and under a deed from the grantee to the defend- 
ant. The first deed conveyed title to the son during his natural life; 
if lie should have any children, then to them, if not, the land was 
to rerert ;  if his v i f e  s u i ~ i v e d  him she was to have a life estate. T h r  
wife died without issue; the son, her surviving husband, married aga i i~  
and died leaving children. The second deed mas i n  fee simple. The 
real controversy was as to the delivery of the first deed; but i t  was de- 
cided that if this deed had been delivered, the plaintiffs, although not 
in  FSSC a t  the time, were the owners of the land by reason of the convey- 
ance of a life estate to their father with a contingent remainder, and 
that  the deed of 1886 could not affect their title. I t  had been executed 
prior to the enactnlent of section 996 and thc title, having passed, could 
not be recalled. 

This ease is not decisive of the question before us. As originally 
enacted, section 996 applied only to voluntary cor~veyances; as amended 
i t  includes the creation of voluntary trusts in  real or personal property, 
not only for the benefit of the grantor, maker or trustor, and of persons 
not i n  esse, but for the benefit of persons determinable upon the happen- 
ing of a future event. Furthermore, as amended, i t  applies to trusts 
heretofore created as mil as to such as may be created hereafter. 
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The amended statute has no reference to crimes and is therefore not 
cn: post facto. Constitution, Art. I, sec. 32. Tabor v. W z r d ,  83 N.  C., 
291 ; Calder I,,. Bull, 3 Dallas, 386, 1 Law Ed., 648. Bu t  t'nere is no pro- 
vision in  the State or Federal Constitution which prohibits the passage 
of retroactive laws, as distinguished from those that  are ex post facto, 
unless they are  such as impair  the obligation of contracts or disturb 
rights. Tabor v. Ward ,  sups,; 8. v. Bond,  49 N .  C., 9 ;  S. v. Bell, 61  
N. C., 76; Hin ton  v. flinton, ibid., 410. We do not see how the statute 
disturbs any vested rights. The  term ('vested rights" relates to property 
rights, and "a mere expectancy of future benefit, or  a contingent interest 
in property founded on anticipated continuance of existing laws does 
not constitute a vested right. Contingent rights arising prior to the 
enactment of a statute, and inchoate rights which have not been acted on 
are subject to legislative 
authorizes or proposes to 
perfected in  the donee." 
judgment is 

Affirmed. 

control." 12 C. J., 955. "The power that  
give may always revoke before a n  interest is 
Anderson v. Wilk ins ,  142 N .  C., 154. The 

(Filed 29 May, 1929.) 

Damages F b--Measu~w of damages for breach of warranty in sales con- 
tract. 

Where the buyer, damaged by the fraud of the seller in the sale of 
machinery, elects to keep the machinery and recoup the tlamages in the 
seller's action for the purchase price, the measure of damages, in the 
absence of proof of special loss brought home to the knowledge of the 
seller, is the difference between the value of the machinerv as warranted 
:lnd its value cis delivered, and an instruction for the recovery of further 
tlamages, consisting of the cost of supplying a deficient.,', is reversible 
twor in  the absence of evidence that such was done. 

L i ~ ~ ~ ~ ~ ~  by plaintiff from Moore, J., at  September-October Term, 
1928, of CLAY. 

Civil action to recorcr on several promissory notes. 
The plaintiff soJd the defendants a Russell Engine, No. 16988, and 

certain mill equipment, and took in  exchange therefor a Case Engine, 
KO. 23202, and notes aggregating $800, secured by mortgage or deed of 
trust on said Russell Engine and other machinery. 

Default having been made in the payment of said notes, plaintiff 
sues to recover the amount due thereon and to foreclose mortgage or 
deed of trust. 



Defendants ai~swered, denied liability and sct up  co~iiitcrclaim for 
damages, alleging false and fl-audulent representatioris on the part of 
plaintiff's agents in the sale of the Russell Engine. 

From a verdict and judgment i n  favor of defendants, the plaintiff 
appeals, assigning errors. 

Dillcurd d Hill and Thomas J .  Hill for plaintiffs. 
J .  B. Grady and Xoody d Moody for defenrlunfs. 

STACY, C. J. The ralidity of the trial is assaiIed by numerous excep- 
tions and assignments of error, but we shall not consider them seriatim, 
as i t  is necessary to award a new trial for error in  the charge on the 
issue of damages. 

Speaking to this issue, the court instructed the jury that  if the de- 
fendants had been defrauded in the purchase of the Russell Engine, as - 

they allege they were, the measure of damages "~vould be the difference 
in  the value of the article represented and the article delivered, . . . 
plus the expense of what i t  would have cost to bring another engine and 
put it up." 

There was no evidence that  another engine was '(brought and put up" 
in place of the Russell Engine, as the defendants continued to use the 
engine purchased from plaintiff after the discovery of the fraud, hence 
the cost of installing another engine i n  its stead, under the circum- 
stances here disclosed, would seem to be an  improper item in the ad- 
measurement of the defendants' damages. Robertson v. Halton, 156 
N. C., 215, 72 S. E., 316; Jiarsh v. XcPherson, 105 U.  S., 709. 
h person who is  dcfrauded in  the purchase of an  article of p e r s o d  

property has an  election of remedies. V a n  Gilder v. Bullen, 159 N .  C., 
291, 74 S. E., 1059. One is, he  may choose to retain the benefits of the 
contract, confirm its validity, and still recover damages for the fraud by 
which he was induced to make it, or  he may recoup any damages which 
he has sustained if the opposite party sue him for money due on the 
(*ontract, or other failure to perform it. Pryor v. Foster., 100 N. Y., 
171. 

When the injured party elects to affirm the contract and brings an 
action for deceit to recover such damages as the fraud has occasioned 
him, or sets up  such damages by way of recoupment or  counterclaim 
when sued upon the contract by the other party, i n  the absence of proof 
of special loss brought home to the knowledge of the vendor, the measure 
of damages is the difference between the value of the article as war- 
ranted and the value of the article as delivered. ~I far sh  V .  UcPherson, 
supra; Guano Co. v. Liucsfoch. Co., 168 N.  C., 4-12, 84 S .  E., 774. 
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True, this difference, under certain fact situations, may consist i n  the 
actual cost of supplying the deficiency, such as making :.epairs, remov- 
ing liens, or whatever is necessary to make the article delivered equal in 
value to the article sold. But  where nothing of the kind is done, or 
no effort is made to supply the deficiency, the difference, we apprehend, 
is to be ascertained by subtracting the value of the article as delivered 
from what its value would have been had i t  been as warranted, and this 
should not be augmented by other expense, i. e., the cos;t of installing 
new machinery, which, perhaps, under a given state of facts, might have 
been considered as one of the items of difference, but was not incurred 
in  the case a t  hand. Robertson v. Halton, supra,. 

For  the error as indicated a nex- tr ial  must be awarded; and i t  is so 
ordered. 

Tern trial. 

(Filed 29 May, 1929.) 

Jfortgages H bForeclosure may not bo enjoined on gro~md of usury. 
An usurious charge of interest does not affect the va1,dity of a mort- 

gage, and an injul~ction against foreclosure will not he granted on the 
ground of usury. 

, I P P E ~ ~  by defendants, R. L. Godmin, J. W. Draughon, and C. L. 
Wilson, from Daniels, J., a t  November Term, 1928, of HARXETT. 

Civil action for breach of warranty and to restrain foreclosure of 
mortgage and have the same removed as cloud on plaintiffs' title. 

On 14 February, 1920, the plaintiffs purchased a lot of land from 
the defendants, J. W. Draughon and wife, Jauni ta  Ilraughon, and 
C. L. Wilson and wife, Ethel  Wilson, taking deed therefor with full 
covenants of warranty, etc. This lot, previously owned by R. L. Godwin, 
had been mortgaged by him to secure his note of $1,500 given to Sallie 
Purdie. I t  is alleged by the defendants that the mortgage in  question 
is not a valid encumbrance because i t  was given to secure a note bearing 
usurious interest, and that the same should be canceled of record. The 
mortgagee seeks to foreclose. The plaintiffs ask for injunctive relief 
and to have the mortgage canceled as a cloud on their title. 

The court ruled that the mortgage was a valid encuribrance to the 
extent of the unpaid principal of the note plus interest a t  the legal rate, 
and ordered the mortgage foreclosed if the balance due on the note was 
not paid. The defendants, R. L. Godwin, J. TV. Draughon, and C. L. 
Wilson, appeal, assigning error. 
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Smith & XcLeod and l l y e  & Clark for plaintifs. 
I .  R. Will iams and J .  C. Cl i ford  for defendants. 

PER CURIAAI. The juclgment must be affirmed on authority of Niller 
u. Dunn, 188 N. C., 397, 12.1 S. E., $46; Waters u. Garr-is, 188 S. C., 
305, 124 S. E., 331, and Rriggs u. B a d ,  ante, 120. 

Affirmed. 

(Filed 29 May, 19'29.) 

Deeds and Conveyances F a-Party may reenter lands of grantor in tim- 
ber deed to remove timber on other lands when right is given by deed. 

Under a deed coriveyirig such right the grantee of staudiiig timber mag 
reenter and construct and operate n tramway on the land of the grantor 
for the purpose of removing timber he had acquired from owners of other 
lands. 

A i ~ ~ ~ ~ r ,  by plaintiffs from Dar~iels, J., at April Term, 1929, of JOKES. 
Affirmed. 

Controversy without action (C. S., 626), to determine the right of 
defendant to reenter upon a right of way over and across the land of 
plaintiff i n  Jones County, N. C., and to construct thereon a tramroad 
for  the purpose of removing timber owned by defendant from lands 
other than the land of plaintiffs. 

Upon consideration of the facts agreed and of the provisions of the 
deed from plaintiffs to defendant, i t  was ordered and adjudged that  the 
defendant has the right to reenter upon said right of way and to con- 
struct thereon and use a tramroad for the purpose of removing timber 
from the lands of any and all persons. 

From this judgment plaintiffs appealed to the Supreme Court. 

Jf cK. Carmichael for plaintiffs. 
J .  X. Warren a d  Warren & Warren f o r  defendaxf. 

PER CURIAM. Upon consideration of plaintiffs' assignments of error 
based on their exception to the judgment of the Superior Court, we con- 
clude that  same cannot be sustained. 

The judgment is supported by the provisions of the deed from plain- 
tiffs to defendant, dated 1 Narch,  1911. 
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After cutting and removing the timber from the land described in  the 
deed, rvitliin the time stipulated therein, defendant took u p  and removed 
from the right of way which i t  located on said land, the ttamroad which 
it had constructed for remoring said timber. Under the judgment i t  
has the right to reihtcr upon said right of way and to reconstruct 
thereon a tranlroad to be used by i t  to remove timber from the lands of 
other persons who have conveyed same to defendant. This is i n  accord- 
ancc with the provisions of plaintiffs' deed to defendant. The judg- 
ment is 

Affirmed. 

D. G. SOLASD v. C I T Y  O F  A S H E V I L L E .  

(Filed 20 May, 1929.) 

Mullicipal Corporations G d-Statutory time limit for notice of appeal 
from street assessments is mandatory. 

Where notice of nppenl from the levying of assessments for street im- 
provements had not been given by  the property owner cbjecting thereto 
within the statutory time limit for tile giving of such ~~ot ice ,  the entry 
011 the books of the cits commissioners, made after the espiration of the 
statutory time limit, that the owner had appealed therefrom is not :I 

waiver of the requiremel~ts of the statute in this respect. 

 PEAL by plaintiff from Sink, Special Judge, a t  September Special 
Tcrm, 1928, of RTXCOMBE. Affirmed. 

Marcus E r w i n  for plaintiff. 
George Petwwll for defendant. 

PER CURIAJI. This was a motion to disniiss an  appeal alleged to have 
been taken by thc plaintiff from a final order of the defendant, a munici- 
pal corporation, assessing damages and benefits to property owned by the 
plaintiff resulting from the inlprovement of one of the streets of the 
city. The final order was made on 19 June, 1926, and the plaintiff's 
notice of appeal was given on 28 July,  1926. I n  the che.rter of the de- 
fendant i t  is provided that  any owner of premises who is dissatisfied 
with the damages or with the amount of special benefits assessed against 
his property, or with any item in  the report of the jury, may appeal to 
the next term of the Superior Court "by sewing upon tht: adrerse party 
a written notice of such appeal within ten days after said board of com- 
missioners shall have so passed upon said report, but not afterwards." 
Private Laws 1923, ch. 16, see. 297. 
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On  28 July,  1926, the board of commissioners of the defendant met in 
regular session and made this entry upon their minutes: "The appeal of 
D. G. Noland from the report of the jury assessing benefits and damages 
on account of the proposed widening of 'Cance Street was presented to 
the board, and on motion ordered filed and the clerk instructed to pre- 
pare and file the necessary papers in the office of the clerk of Superior 
Court." 

The  appellant contends that  this is a waiver of the defendant's right 
to insist upon the ten-day linlitation of the statute. The  appellee eon- 
tends that  the statute is niandatory as to the time l imit ;  that  the com- 
missioners arc  representatires, not of themselves as individuals, but of 
the whole city, and that the time within which an  appeal may be taken 
was definitely fixed for the protection of all the citizens. Our  opinion 
is  that  the statute prescribes a specific time within which an  appellant 
from assessments in proceedings of this kind must give notice of appeal, 
and that  the entry on the minutes of the commissioners did not have thr  
effect of enlarging the time. The question of the right to apply to the 
Superior Court i n  proper cases for a writ to  bring up an  appeal after 
the time limited when the appellant is not in fault is not presented. 

Affirmed. 

T. J. FERGUSOK, W. J. JIcCLURE, A ~ Y D  J. S. COSIUOIL, COUNTY COMMIS- 
SIOXERS OF SWAIN COUXTT, ASD S. R. PATTERSOS, SIIEHIFF OF SIVAIX 
C o u s ~ r ,  r. W. C'. MARTIN. 

(Filed 12 June, 1929.) 

1. Sheriffs A +In this case held, sheriff ~vas on salary basis and man- 
damus would lie to compel him to surrender tas books to his suc- 
cessor. 

\There an act which sass in its caption that its purpose i q  to regulate 
salariei, etc.. repeals all former lans, and provides that the sheriff of a 
certn~n county should receive for his services as sheriff the fees of his 
office. anc1 for his serriccs a i  tax collector he s11ould receive x certain 
\urn per i~nnurn, payable montl~ly: Held, in the collc~tion of taxes the 
+eriff \ \as on a wlary basis. and under the provisions of chapter 213, 
cection 7 ,  Public Laws 1927, he is required to turn o\er to his wccessor 
the tux books upon the termination of his term of office, and mandamlii 
\ \ i l l  lie to compel him to do so. 

2. Sheriffs B a - Distinction between salary and fee basis of compcnsa- 
tion. 

The p:l?ment by the county for the services of a tax c2011ector upon a 
salary or nage basis differs from that of a fee or colnmission basis i n  
that in the former the payment for such services depends upon a period of 
time of uerlire in such capacity, and in the latter, upon the ~)articuliir 
act. of collection or \ alne of the <ervicei: rendered. 
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APPEAL by defendant from JlcElroy, J., at March Term, 1929, of 
SWAIN. Affirmed. 

The judgment of the court below is as follows: "This cause coming on 
to be heard at this, the March Term, 1929, of the Superior Court of 
Swain County before his Honor, P. A. McElroy, judge presiding, and 
the same being heard upon the plaintiff's motion for a mandamus to 
require the defendant to surrender and turn over the tax list, receipt 
books and other records and documents relative to the collection of 1929 
taxes for Swain County, North Carolina, whereupon, upon considera- 
tion of the verified complaint and answer filed herein, and the several 
statutes and other proofs offered by the respective parties, the court 
finds the following facts, to wit : 

1. That the defendant, W. C. Martin, was duly elected sheriff of 
Swain County at the regular November election, 1926, for a period of 
two years ending the first Monday in December, 1928, and that he served 
and acted as such sheriff until the first Monda;y in Decemb1.r) 1928, when 
he was succeeded in the office of the sheriff of said county by the plain- 
tiff, S. R. Patterson, who was in  like manner duly elected to said office 
on the 6th day of Xovember, 1928. 

2. That the defendant, W. C. Martin, received the tax list and books 
of said county for the year 1927 and served in said capacity, and that 
on the day of November, 1028, the board of conlmissioners of 
Swain County again deliyered to the defendant, W. C. Martin, the list 
and tax books for the year 1928, and that the said defendant thereupon 
entered upon his duties as such tax collector, and that he fitill has in his 
possession the said tax list and receipt books for the taxes of said 
county of Swain for the year 1928, and duly filed his 3ond therefor, 
which bond mas accepted and approved by the commissioners of said 
county. 

3. That the plaintiff, S. R. Patterson, duly filed a bond with commis- 
sioners of said county as tax collector of Swain Countg for the year 
1928, which bond mas accepted and approved by the board of commis- 
sioners of said county. 

4. That on 22 November, 1928, the plaintiff, board of county com- 
missioners of Swain County, caused to be served on the defendant, 
W. C. Martin, by the plaintiff, S. R. Patterson, the prellent sheriff of 
Swain County, a notice or demand therein requiring the defendant, 
W. C. Martin, to surrender and turn orer to the said commissioners the 
tax list, receipt books and other records and documents pertaining to the 
office of such tax collector of Swain County, and therewith file a state- 
ment of the amount of taxes collected by the said W. C. h'[artin between 
said date and the time said tax lists were so delivered lo him. That 
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the said W. C. Nar t in  refused to so turn  over and surrender said list, 
tax records and documents, and still holds the same in  his possession, 
as aforesaid, and still refuses to deliver and surrender the same to the 
plaintiffs. 

3. That  the said W. C. Martin was paid by the commissioners of said 
county for the collection of the taxcs for 1927, as provided by law, the 
sum of $3,250, but has  not been paid the full  sum of $3,250 for the 
taxes of 1928; that  his term of office as such tax collector expired on the 
first Monday in December, 1928. 

I t  is, therefore, on motion of Moody & Moody, and Gentry Hall, attor- 
neys for the plaintiffs, considered, adjudged and decreed by the court 
that the plaintiff, S. R. Patterson, i3 entitled to  receive frorri the de- 
fendant, W. C. Martin, the tax lists, receipt books and otlier records and 
documellts now in  his possession relating to the taxes of said county for 
the year 1928, and to collect the remainder of said taxes, ar required 
by lan-, and to receive the emoluments therefor, as provided by law, and 
i t  is ordered that  said W. C. Martin be and is hereby required to  turn  
over and deliver to the plaintiffs the aforesaid lists, books and docu- 
ments, and to report in nr i t ing  to the plaintiffs, comnlissioi~ers of said 
county, the correct ainonnt of taxes of 1928 already collected by him. 

I t  is further ordered and adjudged by the court that  the plaintiffs 
have and recover of tlie defendant their costs i n  this action incurred, 
and that the defendant pay all the costs of this action." 

T o  the court below signiug the above judgnient, defendant excepted. 
assigned error and appealed to the Supreme Court. 

CLARKSOK, J .  The single question preseiitcd by this appeal is whethcr 
the defendant was collecting thc taxps in Swain County on a salary or 
fee and  c07nrnission basis. We think he Tras collecting same on a salary 
basis. The determination of this controwrsy ilivo11-es tlie cotistruction 
of certain statutes. 

Public-Local Laws 1919, cll. 134, scc. 5, in part : "Said &riff and tax 
collector shall drcluct from the full amount of said tases so collected all 
commissions which are now or may hereafter be provided by law, out of 
which commission he shall rctain the sun1 of eighteen hundred dollars 
pr r  annum as full  compelisation for his services as tax collector." 

Public-Local Laws 1921, ch. 422, see. 1, i n  pa r t :  "Proz ' ided,  tha t  the 
total compensation of the sheriff shall not exceed the sum of thirty-two 
hundred dollars per annum." 
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Public-Local Laws 1923, ch. 163, in pa r t :  "Be amend1.d by striking 
out the words 'thirty-two hundred' i n  line eight of said section and in- 
serting i n  lieu thereof the words 'three thousand.' " 

Public-Local Lams 1929, ch. 329, caption of act, is as follows: "-4n 
act f o  regulate the salaries of the  oflcei7.s of Swain  Cozlnt~y." Section 1. 
"That the compensation of the officers of Swain Co~ui ly  shall be as 
follows: . . . The sheriff shall receive for his services as sheriff, 
the fees of his office, and fov his  services as tax  collecfor he shall receive 
three thousand two hundred and fifty dollars per amurn ,  payable in 
equal monthly installments; . . . Sec. 2. That  all l a m  and clauses 
of laws in conflict with the provisions of this act are hereby repealed." 

Public Laws 1927, ch. 213, sec. 7 :  "If any sheriff, 01 tax collector, 
to whom the tax list and receipt books shall be delivered on the first 
Monday in  October, shall fai l  to succeed himself as such officer on the 
first Monday i n  December of any year, he shall make a full and com- 
plete settlement of such taxes as he  may hare  collected on or before the 
first Xonday in December, a t  which his tern1 of office may expire, and 
the tax list and receipt books shalI be delivered to his successor, who 
shall in his settlement be credited with the amount f o ~  which settle- 
ment was made with such officer whose term expired: Provided, how- 
euer, that if the outgoing sheriff, or  tax collector, shall have received the 
tax list and receipt books to collect the taxes due thereon, upon fees and 
commissions based upon the collections mad(>, i t  shall be his duty, and 
lie shall be charged with the collection of the taxes due for such year, 
and shall be charged with all the duties and responsibilities with refer- 
ence to reports and other settlements, and subject to the irame penalties, 
imposed by this act, and shall conduct the land sales and execute the cer- 
tificates of sale for  the same. I f  the officer whose term expires on the 
first Xonday in December of any year and who does not succeed himself 
as such officer, shall not ha re  receired the tax books for the then tax 
year, the officer succeediiig to such office shall give the required bond and 
bo charged with the collection of the balance of the taxcis for the then 
tax year, as if he had received tho tax books on the first Monday in  
October, less, howrver, the taxes collected by the specidl j  appointed tax 
collector." 

I t  mill be noted that the Public-Local act of 1925, supra, the caption 
says, ''An act to regulate the salaries," etc., and the services as tax 
collector is fixed at  $3,250 per annum, payable in equal monthly install- 
ments. This act repeals all laws and clauses of laws i n  conflict. Then 
the Public Laws of 1927, sec. 7, provides, i11 substance, a fair interpreta- 
tion from the entire section and proviso, that if he  is on a salary basis 
and fails to succeed himself, on the first Xonday in  December he shall 
make a full settlement, etc., and the tax list, etc., shalt be delivered to 
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his successor i n  office; and if he  is collecting upon a basis of fees and 
commissions he is  not required so to do. The  provision seems to  be 
broad enough to cover the counties on a saJa,ry or fee and commission 
basis. 

The meaning of Salary: '(The recompense or consideration paid, or 
stipulated to  be paid, to  a person a t  regular intervals for services; fixed 
regular wages, as by the year, quarter or month." Webster's New Inter-  
national Dictionary, p. 1871. ('The word salary may be defined gener- 
ally as a fixed annual or  periodical payment for services, depending 
upon the time and not upon the amount of services rendered." 24 
-1. & E. Enc. of Law, 2 ed., p. 1015, 16  and 17. Black's Lam Diet., 2 ed., 
"Salary," p. 1052 and cases cited. 

Tho term fees "is distinguished from wages or salary in  that  i t  refers 
to cornpensation for particular acts, whereas, wages or salary refers 
rather to compensation for work during a definite period of time." 
25 C. J., p. 1010. 

We do not think Commissioners v. Bain, 173 K. C., p. 377, is  applica- 
ble. See Yender C'ounfy v. Ring, ante, 50. W e  are dealing here with 
a statute that  is mandatory-the statute speaks in  language in which 
we think there is  no ambiguity. The  judgment below is  

dffirmed. 

G. E. 13ROWS v. E. L. OSTEEN A N D  WIFE, ELLA 31. OSTEES. 

(Filed 1% June, 1929.) 

1. Bills and Notes D a-Provision in mortgage for acceleration affects 
only foreclosure and not notes secured thereby in which no provision 
is made. 

Where there is no provision for acceleration in a series of notes securetl 
by a mortgage on  lands, but the mortgage itself provides that a failure 
to pay any of the notes or interest when due shall mature all the in- 
tlebtcdness thereby secured : Held, the provisions for acceleration appear- 
ing only in the mortyage affects only the right to foreclose the mortgage 
imd does not affect the notes, and \\hen action is taken before the maturity 
of some of the notes, as to them no recovery can be had. 

2. Election of Remedies A-Upon discovery of fraud the injured party 
is put to his election to disaffirm or ratify contract. 

\There fraud is alleged in the transaction wherein a mortgage is qiven 
on lands involving the assumption thereof by a grantee of the equity of 
redemption, and there is evidence tending to show that the defendant 
by his acts and conduct nit11 knowledge of the alleged fraud received 
the benefits : Held ,  he nas  put to his election n ithin a rt~~sonable time 
after he discorcred the fraud or should have done so in the exercise of 
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reasonable diligence, to disaffirm his contract, and where he has not done 
so, and has recei~ed the benefits under the contract he may not suc- 
c6essfully maintain his suit to cancel the contract, and ordinarily this is 
not open to him unless he is in a position to put the plaintiff in s fn f t c  quo.  

APPEAL by defendants from Schenck, J., and a jury, a t  November 
Term, 1928, of I~EKDERSON. Modified and affirmed. 

The plaintiff instituted this action against the defend,mts for the re- 
covery of $2,166.66 and interest, the indebtedness represented by four 
notes or bonds under seal, dated IIenderponville, PIT. C., 24 Nay,  1926; 
one note due a t  6 months for $541.66; one note due a t  12  months for 
$541.66; one note due a t  1 8  months for $541.66, and one note due a t  
24 months for $541.68, with interest after date a t  6 per cent payable 
semiannually. A11 the notes or bonds with the except on as to when 
they become due, are like the first, which i s  as follows: 

"$541.66. Hendersonville, K. C., 2.4 May, 1926. 
Six months after date, without grace, we promise to pay to G. E. 

Brown . . . . . . . . . . . . . . . . . . .  or order, five hundred forty-one and 66/100.. . . .  

dollars. Fo r  value received, payable a t  the office of the First  Bank & 
Trust Co., Hendersonrille, N. C. With  interest after date a t  6 per cent, 
payable semiannually. Protest, presentment and notice of dishonor or 
cxtcnsion waired hy all parties to this note. 

(Signed) E. L. OSTEE:~ (Seal) 
(Signed) ELLA 11. OETEBS (Seal)  

N 0. . . . . . .  

Duc . . . . . . .  . . . .  1 ,  

On 24 May, 1926, the plaintiff executed and deliverej to defendants 
a. deed to three lots 28, 29 and 30, in the White idditio.1 to "Mountain 
IIome," on the property a house was built by plaintiff which he con- 
tended cost hiin $3,297.79. The defendants, to secure tlie purchase price, 
to wit, the four notes or bonds abore set forth, executed and delivered to 
plaintiff a mortgage on said lots. The  deed and mortgage were duly re- 
corded in the office of the register of deeds for Henderson County. 

The mortgage had this provision: "A failure to pay any part  of the 
interest, or any note or any par t  thereof, when due, shall mature all 
tlie indebtrdness secured by the mortgage." This  action was instituted 
14 July ,  1927, when only two of the notes were due. 

The defendants set up  as a defense actionable fraud and tendered a 
deed back to plaintiff for the property. The  plaintiff's reply was that  
the contract was ratified after knowledge on the par t  of the defendants 
of the actionable fraud. The undisputed evidence on t h ~ s  aspect mas as 
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follows: Deed duly executed by defendants on 4 September, 1926, for  
lots 29 and 30 to Carl  West. The  said West, as  a par t  of the considera- 
tion of the deed, assumed the payment of the following indebtedness as  
recited in the deed: "It  is agreed as a par t  of the consideration for this 
conveyance tha t  the party of the second par t  assunles and agrees to pay 
when due that  deed in trust upon the within described property from 
G. E. Brown and wife, N a r y  C. Brown, to  W. C. Meekins, trustee, which 
deed of trust is dated 24 March, 1026, securing notes as follows: 

1 note for $416.67 datcd 24 March, 1926, due 1 year from date. 
1 note for $416.67 dated 24 March, 1926, due 2 years from date. 
3 note for $541.66 dated 24 Illay, 1926, due 6 months from date. 
1 note for $541.66 datcd 24 May, 1926, due 12 months from date. 
1 note for $541.66 dated 24 May, 1926, due 18  months from date. 
1 note for $541.66 dated 24 May, 1926, due 24 months from date. 

The  last four notes made payable to G. E. Brown and wife, Mary C. 
Brown, payable a t  the First  Bank and Trust  Company, Hendersonrille, 
N. C." 

Defendants kept one lot, 28, and in  addition to the assumption of the 
indebtedness by Carl  T e s t  got from him two lots in Florida and one lot 
in Buncornbe County, West ,Zsheville. N o  cash was passed in  this trans- 
action. West sold the property to a Mr. Crabb, and defendants pur- 
chased the property back from Crabb and paid h im $50.00. The property 
was rented by defentlants, a sign "For Rent" was put on the property. 
Defendants collected $40.00 a month for three months. Defendants had 
work done on the house, and were offered $5.00 a month for the house 
without furniture, and rented i t  furnished. They had the woodwork 
to do over and had the plumbing fixed. 

The  issues submitted to the  jury and their ansn-ers thereto, ~ v e r e  as  
follows : 

'.I. Did the defe~idants, E. L. Osteen and Ella M. Osteen execute to  
the plaintiff, G. E. Brown, the four several notes as alleged in the com- 
plaint ? Answer : Yes. 

"2. H a s  any payment been made on said notes by the said defendants, 
or either of t hem?  Answer: KO. 

"3. Was the execution and delivery of said notes procured by false 
and fraudulent representations of the plaintiff, G. E .  Brown, or his  
agent, as  alleged in the answer ? Answer : Yes. 

"4. Did the defendants, with knowledge of the false and fraudulent 
representations of the plaintiff, rat ify the execution and delivery of said 
notes, as alleged in the reply? Answer: Yes. 
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" 5 .  What amount, if any, are the defendants, E. L. Osteen and wife 
Ella &I. Osteen, indebted to the plaintiff, G. E. Brown? Answer: 
$2,166.66 with interest. 

((6. Did the plaintiff, G. E. Brown, procure the paymtmt of the $500, 
as a par t  of the purchase price of the land described in the complaint, by 
false and fraudulent representations, made by the plaintiif, G. E. Brown, 
or his agent, as alleged in  the answer? Answer : 

( ( 7 .  I n  what amount, if any, is the plaintiff, G. E. Brown, indebted 
to the defendants, E. L. Ostren and Ella I f .  Osteen? drlswer: 7 7  

The judgment of tlie court below was as follows: "This cause coming 
on to be heard before the undersigned judge of the Supwior Court and 
a jury, a t  Kowmber Term, 1928, and issues having been submitted to 
tlic jury and answered as  appear in the record. I t  is  therefore, con- 
sidered, ordered and adjudged that  the plaintiff have and recover of 
the defendants and each of them the sum of two thousand one hundred 
and sixty-six and 66/100 dollars ($2,166.66), with interest thereon from 
and after 24 May, 1926, until paid and the costs to he taxed by the 
clerk." 

The defendants made i~umerous rxceptiolls and assignments of error 
and appealed to the Supreme Court. 

T.1'. C.  Jleekitts for p l a i n t i f .  
R a y  & Redden  and B l y f h e  d: Sheppard  for defendanis.  

C'LARKSOX, J. I n  Xeadozcs Co ,  v. B ~ y a n ,  195 S. C., a t  p. 401, the 
law is stated as follows: "There is no provision in  the notes executed 
by E. W. Bryan and payable to Merrill Bryan, by the terms of which 
the maturi ty of the notes, not due according to their tencr, is  accelerated 
upon default i n  the payment of ally one of said notes ; the provision 
for the acceleratioii of the maturi ty of said notes is contained in the 
mortgage, securing tlie same. This  provision is applimble, therefore, 
only to the foreclosure of such mortgage, under the p o w r  of sale, or by 
civil action." W a l t e r  c. Ki lpa tr ick ,  191 N .  C., 458. 

to the notes or bonds not due when this action was instituted, 
p1aiiitifYs attorney fralikly admits that the judgment should be modified, 
nnd JVC so hold. 

The  fourth issue is as follows: ((Did the defendants, with knowledge 
of tlie false and fraudulent representations of the plaintiff, rat ify the 
c>xccution a d  dclivcry of the said notes, as alleged in  the reply?" The 
tlefendalits assign error as  to the charge of the court belom on this issue. 
We cannot so hold. 

We h a w  read with care the charge of the court belom on this issue, 
both bcforc and after the jury came into court and requested the court 
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to recharge the law on this particular issue. Taking the charge as a 
whole and not disconnectedly, we think the court below clearly and fully 
charged the law as repeatedly set forth in the decisions of this Court. 
On this issue, after giving the contentions fair ly to both sides of the 
controversy, the court charged, in pa r t :  "Now, gentlemen of the jury, 
our courts hare  said, as late as the 191st Report, which was issued in the 
year 3026, and the court charges you that  this is the law: 'In order 
to rescind, however, the party injured must act promptly and within a 
reasonable time of the discovery of the fraud, or after he  should have 
discovered the fraud by due diligence, and he is  not allowed to rescind 
in par t  and affirm in  pa r t ;  he must do one or the other. And as a 
general rule the injured party is  not allowed to rescind where he is  
not in a position to put the other party in s fa tu  quo by restoring the 
ronsideration passed. Furthermore, if after discovering the fraud the 
injured party voluntarily does some act in confirmation (recognition) of 
tho contract, his power to  rescind is then a t  an  end.' The  court has 
read to you from the case of X c f l a i r  21. Finance Co., Book 191, a t  
bottom page 718 of the N. C., Report." X a y  v. Loomis, 140 N .  C., 
a t  p. 359. 

The exceptions and assignments of error are not in accordance with 
Rawls c. Liupton, 193 X. C., 428, but notwithstanding this, we ha re  
considered the material ones. 

Fo r  the reasons given, the judgment of the court below is 
Modified and affirmed. 

C'. E. CATHET, AD~IISISTRATOR OF WILLIAM GRAHAhl CATHET, v. THE 
CITY OF CHARLOTTE AKD SOUTHERN BELL TELEPHOKE COM- 
PANY. 

(Filed 12 June, 1929.) 

1. Removal of Causes C b - Allegations of complaint will determine 
whether cause of action is stated against resident defendant. 

Upon a petition of the nonresident defendant for remora1 of the cause 
to the Federal Court for trial on the grounds of diversity of citizenship 
and sc~arable controversy, the allegations of the complaint will aloni. be 
considered as to whether a joint tort is alleged, and where the allegations 
are sufficient and the resident defendant recognizes the jurisdiction of the 
State court by obtaining an extension of the time to answer, the petition 
for removal will be denied. 

2. Sam-In this case held, complaint alleged joint tort of resident and 
nonresident defendants, and petition for removal should be denied. 

Allegations in the complaint in an action for wrongful death that the 
plaintiff's intestate \vas an employee of a city and was injured by the 
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joint negligence of the city and the nonresident telephone company in 
connection with removing, by order of the city, i ts mire, used in its police 
and fire alarm system, from a pole erected by the nonrt~sident telephone 
company under authority of a n  ordinance requiring that  sound poles be 
used, and that  the injury resulted from defects in the pole causing it  to  
break and throw plaintiff's intestate to the ground: I le ld ,  a cause of 
action against both defendants a s  joint tort- feasors is stated, and the 
petition of thc nonresident defendaut for removal of the cause to the 
Federal Court for trial should be denied. 

3. Same--Sonresident defendant may not raise question of nonliability 
of the resident defendant because of its being municipal corporation. 

Where a city and a nonresident telephone company are sued in the 
State Court a joint tort causing the death of the plaintiff's intestate, 
and the citg does not file a demurrer but obtains an extension of time 
in which to answer, the nonresident defendant cannot rttise the question 
by its petition for removal of the cause to the Federal Court on the 
ground that  the action is separable, whether or not the city was liable 
for that its employee was injured in the exercise of the city's govern- 
mental functions. 

4. Municipal Corporatioi~s E a-Municipal corporation is not liable for 
negligent injury to its employee in exercise of govwnmental func- 
tions. 

A city is not liable in damages for negligence causing injury or death 
to its employee while performing his duty as  such in connection with 
removing a wire on a pole used by the citg in connection with its police 
and fire alarm system. 

APPEAL by  plaintiff f r o m  Sink,  Special Judge, a t  M a r c h  Term, 1929, 
of J~ECI<LESBURO. Reversed. 

T h i s  is  a n  action to recorer  damages f o r  the  wrongful  death of plain-  
tiff's intestate, caused, a s  alleged i n  t h e  complaint,  by  thv joint a n d  con- 
current  negligence of defendants. 

Plaintiff is  a citizen of t h e  S t a t e  of N o r t h  Caro l ina ;  h l  instituted th i s  
action i n  the  Super ior  Cour t  of Mecklenburg County a3 administrator  
of h i s  son, Wi l l i am G r a h a m  Cathey, who a t  the  da te  of his death was  a 
citizen of the  S t a t e  of N o r t h  Carolina, and  a resident of Mecklenburg 
County. 

T h e  defendant, the  ci ty  of Charlotte, is  a munic ipa l  corporation, 
organized and  existing under  the laws of t h e  S t a t e  of N o r t h  Carolina. 

T h e  defendant, Southern Bell Telephone Company, ir> a corporation, 
organized under  t h e  laws of the  S t a t e  of h'tm York,  wi th  i ts  pr incipal  
office i n  said state, a n d  engaged i n  business i n  the  S t a t e  of N o r t h  
Carolina, a s  authorized by i ts  charter .  

T h e  value or  amount  i n  controversy i n  this  action, which i s  of a civil 
nature,  exceeds the s u m  of $3,000, exclusive of interest a n d  costs. 

F r o m  judgment  t h a t  the  action be  remored f r o m  t h e  Superior  Cour t  
of Mecklenburg County  to  t h e  Distr ic t  Cour t  of t h e  United States  f o r  
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the Western District of S o r t h  Carolina, Charlotte Division, for  trial, 
in accordance with the prayer of the petition, duly filed by the defend- 
ant ,  Southern Bcll T~leplione Company, thc plaiutiff appealed to the 
Supreme Court. 

J o h n  X .  Robittwn a n d  I l u n f e r  JI. Jones  f o r  p la i t l f i l )  
T .  C'. G u f h r i e  for de fendan t .  

C O ~ S O K ,  J .  I t  appears 011 the face of t l ~ c  complaint that on 1 Sep- 
tember, 1902, a n  ordinance was duly adopted by the city of Charlotte, 
by which perniissiou was granted to the Southern Bell Telephone Com- 
pany to erect, maintain and operate lines of telephone and telegraph, 
including the necessary poles, etc., upon, along, and over the streets 
of the city of Charlotte, provided that  all poles erected and maintained 
by said company in said city should be sound, strong, neat and sym- 
metrical. 111 coi~sidcmtioil of the passage of said ordinance, the said 
Telephone Company agreed to  proride one cross-arm on each pole, when 
requested so to do by the city of Charlotte, for the free use of its police 
and fire alarnl system. 

Some time prior to 3 January,  1929, i n  accordance nit11 the provisioris 
of the said ordiuance, the Southern Bell Telephone Conipariy erected 
and installed oue of its poles in the city of Charlotte, near the corner 
of East  Four th  Street and C a s w l l  Road. The  city of Charlotte, there- 
after, under the provisions of said ordinance, and with the knowledge, 
consent and approval of the Telephone Company, placed oue of its elcc- 
trie ~vi res  on said pole. This  wire was a part  of the apparatus used by 
the said city in its police and fire alarm system. 

On S January,  1929, pursuant to the request of the Telephone Conl- 
lmny that  it remove qaitl wire from the said pole, the city of Charlotte 
ordered and directed plaintiff's intestate, w11o was a t  that  tinlc an  em- 
ployee of the said city, to climb the said pole, and to remove the said 
n i r e  therefrom. Plaintiff's intestate climbed the said pole, as he was 
ordered and directed to do by the ci ty;  while he was a t  work removing 
wid  wire, tlie said pole broke and fell, hurling him to t h r  ground r i t h  
such force and violence as to cause injuries which resulted in his death. 

I t  is alleged iu  the coinplaint that  tlie death of plaintiff's intestate 
was caused by the joint and concurrent negligence of defendants, as 
specifically set out therein, and that  as the result of his  wrongful death. 
plaintiff as his administrator, has been damaged in  the sum of $75,000. 
Each of the allegations in the complaint involves a n  allegation that there 
were defects in said pole, a t  the time it was erected and installed by the 
Telephone Company, or a t  the time plaintiff's intestate was ordered and 
directed by the city of Charlotte to climb the pole, aud to remove the wire 
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therefrom, a t  the request of the Telephone Company. :Prior to the in- 
stitution of this action, plaintiff presented to the city of Charlotte his  
claim for damages, as he was required to do by the-statute, and by a 
provision in the charter of said city, and demanded payment of said 
claim. The  city of Charlotte refused and neglected to pay said claim, and 
thereafter plaintiff instituted this action against both t1.e defendants. 

I n  apt  time, the defendant, Southern Bell Telephone Company, filed 
its petition, pursuant to the provisions of the act of Congress, for the 
removal of the action from the Superior Court of Mecklenburg County 
to the District Court of the Cnited States for the Western District of 
North Carolina, Charlotte Division, for trial, upon the iiole ground that  
upon the allegations of the complaint, the defendant, the city of Char- 
lotte, is not liable, i n  law, to the plaintiff i n  this action, and that, there- 
fore, the cause of action alleged in the complaint is agaiust the Southern 
Bell Telephone Company, alone. The  defendant, the city of Charlotte, 
has filed no demurrer or answer to the complaint; i t  has, however, 
applied for and obtained an  order extending the time within which i t  i s  
required to file pleadings. F rom the judgment affirming the order of the 
clerk of the Superior Court of Mecklenburg County, a i d  ordering and 
directing that  the action be removed for trial, i n  accoi-dance with the 
prayer of the petition, plaintiff appealed to this Court. 

I t  appears from the allegations of the complaint that  the wire which 
plaintiff's intestate was ordered and directedby the defendant, the city 
of Charlotte. to remove from the pole, which had bven erected and 

a ,  

maintained by the defendant, Southern Bell Telephone Company, under 
the provisions of the ordinance of the city of Charlotte, was a part  
of the apparatus used by the city of Charlotte for its police and fire 
alarm system. I n  the erection and maintenance of its police and fire 
~ l a r i n  system, the city of Charlotte, as a municipal corporation, was 
engaged in  the exercise of a governmental function. ZcIlhenney v. 
Wilmingfon, 127 N. C., 146, 37 S. E., 187, Peterson v. Wdmingfolt. 
130 N.  C., 76, 40 S. E., 883. I t  is the general rule in this as well as 
in other jurisdictions that  municipal corporations when engaged in  the 
exercise of powers and in  the performance of duties conferred and en- 
joined upon them for the  public benefit, may not be held liable for 
torts and wrongs by which their employees or others i,ustain injuries, 
resulting in damages, unless made liable by statute. P d x - d e l k  CO. v. 
Concord, 104 K. C., 134, 138 S .  E. 599; Price v. Trustees, 172 N .  C., 
84, 89 S. E., 1066. I n  Scales v. Winston-Salem, 189 B. C., 469, 127 
S. E., 543, i t  is said in the opinion written by Adams, J.: "The non- 
liability of a municipal corporation for injury caused by negligence in 
the exercise of its governmental functions may be illucjtrated by cases 
in which i t  is held that a city is not liable for a po l i cen~n ' s  assault 
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with excessive force, or for the suspension of a town ordinance indirectly 
resulting in damage to property, or for  injury to an  employee while i n  
the service of the fire department, or for failure to pass ordinances 
for  the public good, or for the negligent burning of trash and garbage, 
o r  for personal injury caused by the negligent operation of a truck by 
a n  employee i n  the service of the sanitary department of a city." See 
cases cited in the opinion. I n  accordance with this principle i t  was 
held in that  case that the defendant, a municipal corporation mas not 
liable to an  employee for damages resulting from injuries caused by the 
i~egligent construction of a furnace as a part  of an  incinerator con- 
structed and used by the defendant for the purpose of burning trash 
and refuse collected within the corporate limits of the defendant city. 
-1 judgment overruling a demurrer to the complaint, on the ground that  
i t  appeared from the allegations thereof that the construction and opera- 
tion of the incinerator was in the  exercise of a governmental function, 
was reversed, on defendant's appeal to this Court. 

This principle is so well settled by authoritative decisions of this 
Court, and by decisions of courts of other jurisdictions, that in the 
absence of its abrogation or modification by statute, i t  cannot be ques- 
tioned. Whether i t  should be abrogated or modified in  this State, i n  
view of changed conditions, enlarging the functions of municipal cor- 
porations, must be determined by the General Assembly. The  principle, 
however, is not determinative of the question presented by this appeal. 
T h e  city of Charlotte has not demurred to the complaint. Whether 
o r  not the complaint is subject to its demurrer, upon the ground that  it 
is not liable to the plaintiff upon the facts alleged therein, is not now 
presciited for decision. The  nonresident defendant, Southern Bell Tele- 
phone Company, callnot raise tlie question, by its petition for the re- 
moval of the action from the State court to  the Federal court, for  
trial, on the ground that  the action is separable, as to whether the 
wsident defendant, tlie city of Charlotte, is liable, upon the allegations 
of the coinplaint to the plaintiff i n  this action. 

"A directed verdict, without the plaintiff's assent in favor of a 
r e d e n t  defelitlaiit whose presence has heretofore prevented a removal 
for a separable controversy does not operate to make the case then 
removable; nor is that effect produced by a ruling of the court that, as to 
the resident defendant, there is riot sufficient evidence to warrant a 
wrdict ,  and sustaining a demurrer to  the evidence, nor by a judgment 
clisniissing the action as against the resident defendant, and though such 
judgment is  affirnied by an intermediate court; nor by the taking of an 
involuntary nonsuit by the plaintiff as to the resident defendant, with 
a view not to abandon prosecution of the suit, but to test the correctn~ss 
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of the rul ing by  appeal.  Only a voluntary dismissal by  t h c  plaintiff a s  
to  tlic re4tlciit defendant pu ts  t h e  la t ter  out of t h e  case." 23 R. C. L., 
GS2. See cases cited. 

"The Fciferal Supreme Cour t  h a s  repeatedly affirmed, not only i n  
cascs of joint contracts, but  i n  actious f o r  torts, which m g h t  h a r e  been 
brought a g a i n ~ t  al l  or against a n y  of the  defendants, t h a t  separate  
ansncrs  by t h c  several defendants sued on joint causes of action, m a y  
present different questions f o r  determination, bu t  they d o  ,lot necessarily 
divide the  suit into separate  controrersies. T h e  cause of' action is  the  
subject-matter of t h e  controversy arid t h a t  i s  fo r  all  purposes of the  sui t  
n.hatever tho plaintiff declares i t  t o  be i n  pleading. A defendant h a s  
110 riglit to  say t h a t  a n  action shall be several which a plaintiff elects 
to make joint. E a c h  p a r t y  defends f o r  himself, but  un t i l  h i s  defense i s  
niade out, the  case s tands against  h i m  a n d  the  r ights  of a l l  must  be 
governed accordingly. 23 R. C. L., 679. See cases cited. 

T h e r e  is  error  i n  t h e  judgment  ordering and  direct ing I he removal of 
t h e  action f r o m  the  S ta te  Court  t o  the  Federal  Court .  Fo? trial.  T h e  
j u d g n ~ e n t  is 

Reversed. 

C ' .  I). HARBOTII v. T H E  COUSTT OF W A I i l ~  .\so DII. 0 .  I,. liAT, I.. T. 
I~ALLESTISE,  SAM T. BESNETT, D. H. POPE, AND lv. L. WIGGS, 
AS JIEJIBERS OF TIIE BOARD OF COBIJIISSIOYERS OF THE COCTTI. OF W.\KE. 

(Filed 12 JUIIC. 1929.) 

1. Taxation A a-Bonds for maintenance of highways arcL for necessary 
expense and do not require submission to voters. 

Bonds issued hy a county for the construcztion and mamtenance of it* 
l~ ig l~ways  a re  for a necessary county espense within the intcnt and 
n~c:ining of the State Constitution, Art. T'II, sec. 7, and may be validly 
;lutllorizcd by gcneral or special statute and issued 1)y tl e county tlicre- 
iindt>r without submitting the qcestion of their issunncr to thr ilpprovnl 
of the voters of the county. 

2. Same-Bonds issued to refund other bonds are for special purposr 
and do not fall within Constitutional limitation on tax rate. 

\There the municipnl finance act does not apply to refunding ccrtain 
1)onds of ;I county, issued prior to its operating effect, and the bonds 
I~ccomc due and payable, and there is no provision mad(> for their pay- 
~ n ~ n t ,  the act of the board of county commissioners in paying them out of 
thr. wnernl county fund as  a temporary arrangement, usi lg the bonds as  
tollatera1 to secure the repayment by refunding bonds to be authorized 
hy the Legislature : Held,  the bonds later authorized by the Legislature 
and issued by the county to refund the indebtedness to tilt general county 
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fund are for a special purpose and do not fall within the general limita- 
tion of fifteen cents on the one hundred dollars valuation l~rescribed by 
the Constitution. Art. V, sec. 6. 

3. Same--County commissioners may borrow from general fund to pre- 
serve county credit and issue refunding bonds under valid Legisla- 
tive authorization. 

The board of county commissioners, having the supervision and control 
of roads, bridges, and the levying of taxes and the finances of the county. 
Constitution, Art. VII,  sec. 2, have the authority by proper resolution to 
borrow from the general county fund moneys with which to pay matur- 
ing bonds of the county when due, being necessary to preserve the credit of 
the county, and to issue refunding bonds for the purpose of repaying this 
loan under a valid statute providing therefor and declaring itself to bc. 
a special statute validating and legalizing the transaction. 

4. Statutes A c-Act of Legislature ratifxing act of county commissioners, 
which it could have authorized, not objectionable its retroactive. 

A statute passed to preserve the credit of a certain county in enabling 
it  to meet the payment of its bonds when due, authorizing the issuance 
of refunding bo~ldr xnd ratifying the act of the county commissio~lers in 
horrowin:, from the general county fund pending the authorization and 
ib\unnce of the refunding bonds, is not objectionable as  a retroactive 
.tatUte under the facts of this case. 

APPEAL by plaintiff f r o m  Lyon, J., 26  Apri l ,  1929. F r o m  WAKE. 
-1ffirmed. 

Controversy without  action. Facts: P r i o r  t o  t h e  adoption of the  
Couuty  F inance  Act by t h e  General  Assembly o n  7 March,  1927, the 
county of Wake  h a d  incurred indebtedness f o r  the  purpose of construc- 
tion a n d  recoristruction of highways and  bridgrs  i n  said county, of 
$195,000, and  for  niairitenance of highways a n d  bridges of $5,000. 

O n  1 J a n u a r y ,  1929, there became due $28,000 of bonds of said 
county $8,000, issued 011 1 J a n u a r y ,  1899;  $20,000 issued 1 J a n u a r y ,  
1909, pursuan t  to act of the  General  Assembly, f o r  the  payment  of 
wliich n o  sinking f u ~ i d s  x-ere authorizcd or  created. T h e  board of com- 
rnissioilers of said county, being forbidden by  what  i s  k n o ~ ~ n  a s  the 
H a r r i s  Act, ch. 500, Public-Local Laws of 1925, to  issue any  bonds 
without  a r o t e  of the  people, could riot refund t h e  same under t h e  pro- 
visions of t h e  County F inance  Act, a n d  to save t h e  credit of the  county 
pending t h e  ear ly s i t t ing of t h e  General  Assembly, there being in the  
county general  f u n d  sufficient funds, a l ready allocated to  other  purposes, 
but  which could temporari ly  be used f o r  this  purpose, b y  resolution, 
borrowed f r o m  t h e  general county f u n d  the  said $28,000, and  took u p  
said bonds and  directed "that t h e  said bonds be  held by  t h e  t reasurer  of 
said county as  security f o r  said loan, to  be la ter  ret i red by  refunding 
bonds." 
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By an  act of the General Assembly of 1929, to  wit, chapter 112 of the 
Public-Local Laws of said session, ratified 1 March, 192'3, the board of 
commissioners of the county of Wake were expressly authorized : 

1. B y  section l ( a )  to issue bonds of the said county for indebtedness 
of said county incurred "Prior to the passage of the County Finance 
Act for the special purpose of building, rebuilding, and maintaining the 
public roads and bridges of the county of Wake." 

2. By section l ( c )  to issue bonds of the said county for indebtedness 
of said county incurred, "on 1 January,  1929, in retiring 138,000 of bonds 
of said county of Wake issued 1 January,  1899, and $20,000 of bonds 
issucd on 1 January ,  1909, no  provision for the payment of either of said 
issues having been made, and paid when due, out of moneys advanced 
from the general fund of the county of Wake for the year 1928, said 
fund having theretofore been allocated to the county budget." 

The facts in connection with the aforesaid indebtedness are set out 
in the preamble of said act, and by section 1 ( e ) ,  "A11 such outstanding 
indebtedness incurred by said county for said purposes i s  hereby legal- 
ized, validated and declared to  be for a special purpose. ' There is  no 
question as to  the passage of the act having been according to constitu- 
tional requirements. 

Pursuant to, and in accordance with, the terms of said act, the board 
of commissioners of the said coilnty of Wake duly passxl a resolution 
p r o ~ i d i n g  for the issuance of said bonds; that par t  of :,aid resolution, 
pertinent hereto, as relates to  the bonds h e r t b  sought to be restrained. 
as to the issuance of the $200,000 of bonds, appears in section 1 of said 
resolution, section 2 of said resolution, section 11 of said resolution, 
and in the third paragraph of the amended resolution, and as to the 
$28,000 of bonds appears i n  section 1 of said resolution, section 4 of 
said resolution, section 11 of said resolution and in  the third paragraph 
of the amended resolution. 

O n t h e  d a y o f  , 1929, this action to restrain the issuance of 
the said bonds was begun, the plaintiff and defendants zgreeing on the 
facts and submitting a case agrecd. H i s  IIonor, C. C .  Lyon, judge, 
holding the courts of the Seventh Judicial  Ilistrict, ref~lsed to restrain 
their issuance. Plaintiff appealed to the Supreme Court and assigncd 
the following errors : 

"1. F o r  that  the court erred i n  not holding that  the ssuance of the 
$200,000 of bonds is  unlawful and should be enjoined. 

2. Fo r  that  the court erred in  not holding that  the issuance of the 
$28,000 of refunding bonds will be unlawful and should he enjoined. 

3. For  that  the court erred in  signing judgment as set out in the 
record." 
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J .  C. Lit fle for plainti f .  
P. J .  Olive am? John ITr. H i n s d a l ~  for de fc t ldanf~ .  

CLARKSON, J. The plaintiff assigried error as follonb: "1. For that 
the court erred in  not holding that  t l ~ e  issuance of the $200,000 of bonds 
is unlawful and should be ciijoined." We cannot so hold. 

Constitution of PI'. C., Art. V I I ,  src. 7, is as follows: " S o  county, city, 
tow11 o r  other mur~icipal  corporation shall contmct any debt, plcdgc its 
fai th or loan its credit, nor shall any tax be levied o r  collected by any 
officers of the same except for the necessary expenses thereof, u111css by 
a vote of tho majority of the qualified voters therein." 

I t  has bcen held in this jurisdiction that  tlie constructiol~ and repair 
of bridges and roads are necessary expenses. T o  contract n debt for 
such pnrposw, a vote of tlle majority of the qualified voters of a county 
is not a p e r q u i s i t e .  Herring 7.. Di.von, 122 hi. C., 490; Cracker c. 
Xoore, 140 N .  C., 432; He~zdemonvilla v. Jordan, 150 N. C., 35; Com- 
~ r ~ i s s i o ~ ~ e r s  of T7atlccy T. Road Commissimcrs, 165 3. C., 632; -1loose v. 
( 'ommiss io~~ers  of d l~ .rander ,  l i 2  N. C., 419; TTrooda12 v. Highu9uy Conz- 
tnission, 176 S. C., 377; I'arvin v. C'ow~rnis.cio~zcrs of Beauforl ,  177 
N.  C., 508; Guire zn. C'otnmissioner~ of C 'a ld~el[ ,  177 S. C., 316; 
Du,cis v. Lenoir, 178 K. C., 668. 

Constitution of N. C., Art. V, see. 6 (N. C. Code, 192'7, ailno.) is as 
follows: "The total of the State and county tax on property shall not 
cxcecd fifteen cents oil tlie one hundred dollars value of property, except 
when the county property t a s  is levied for a special purpose and with 
the special approval of the General Llssembly, which may be clone by 
special or general ac t :  Proz'itled, this limitation sliall not apply to taxes 
levied for the n~aintenancc of the public schools of the State for the 
term required by article nine, sectioli three, of the Constitution: Pro- 
pided further, the State tax shall not exceed five cents on the one hun- 
tired dollars d u e  of prop&y." 

I n  11'. R. 7.. Reid, 187 S. C., a t  p. 394, i t  is said:  "While the construc- 
tion a i d  maintenance of the county home and the building arid repairing 
of bridges may be co~isidcrcd a part  of tlle ordinary expenses of the 
county, to be defrayed out of the ge~leral  county rcreiiue when sufficicnt 
for these purposes, still a t a s  l e ~ i e d  under a special or general act for 
the specific and esclusi\e purpose of constructing, maii l tair~ii~g or re- 
pairing courtliouses, jails, county homes, highways, or bridges is  
deemed to be levied for a special purpose, . . . Brodrtan: v.  Groom, 
64 B. C., 244; Jones I>. C'omnissioners, 107 S. C., 248; Williams v. 
Commissioners, 119 N .  C., 520; Ilerring z'. Dixon, supra; R. R. v. Com- 
missioners, 148 K. C., 220, 240; JacXson z'. ('on~missiotzers, lil N. C., 
379, 382; Xoose 2,. Commissioners, 172 hr. C., -119, -128; P a w i n  1 ) .  Com- 
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missioners, 177 K. C., 508; R. R. z'. I l fcArtan,  185 K. C., 201." Commis-  
sioners 21. Assell, 194 N. C., 412; Owens v. W a k e  County ,  195 N. C., 
132; Commissioners zl. Assell, 195 N .  C., 719; R. R. v. Cherokee County ,  
195 S. C., 756; M a y o  v. Commissioners of Beaufor t ,  196 PI'. C., 15. 

Plaintiff assigns as error: "2. For that the court erred in  not holding 
that the issuance of the $28,000 of refunding bonds will he unlawful and 
should be enjoined." We cannot so hold. 

On 1 January, 1929, there becamo due $28,000 of honds of Wake 
County, $8,000 issued 1 January, 1899, and $20,000 issued 1 January, 
1909. No prorision had been made for the payment of these valid and 
outstanding bonds of the county. I t  was important t h ~ t  the credit of 
the county be maintained. The board of commissioners of Wake County, 
by resolution, borrowed from the general county fund the $28,000 and 
took up said bonds, and the resolution in regard to the Iransaction was 
to the effect "that the said bonds be held by the treasurer of said county 
as security for said loan, to be later retired by refunding bonds." To 
meet an emergency like the one in question, we can find nothing to 
criticize. 

Constitution of N. C., Art. V I I ,  sec. 2, is as follows: "It shall be the 
duty of the commissioners to exercise a general superris on and control 
of the penal and charitable institutions, schools, roads, bridges, lerying of 
taxes, and finances of the county, as may he prescribed by law. The 
register of deeds shall be, c z  oflicio, clerk of the board of commissioners." 

We know of no statute, and none was called to our attention, pro- 
hibiting the doing of what was done in the present case. I t  was a tem- 
porary loan to meet a pressing emergency to save the cou?ty's credit. I t  
was afterwards approved by Legislative enactment. I n  I-eference to the 
indebtedness, the preamble of the act of the General Assembly of 1929 
is as follows: "A\ll such, outstanding indebtedness incurred by said 
county for said purposes is hereby legalized, validated and declared to 
be for a special purpose." 

,Is was said in Board of Educat ion  u. Commissioners, 183 N. C., at  
p. 302: "Subject to certain exceptions, the general rule is that the Legis- 
lature may ralidate restrospectively any proceeding it inight have au- 
thorized in adrance." Construction, Co. c. Brockenbrouglt, 187 N. C., at 
p. 77; S t o r m  v. Wrightsvi l le  Beach, 189 X. C., a t  p. 683; H o l t o n  v. 
dfocksz'ille, 189 N. C., 144; Commissioners c. .Zssel?, 194 K. C., at  
1'. 418. The judgment of the court below is 

Affirmed. 
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J X A E  AUSTIS, A ~ v I \ I \ T R ~ ~ ~ ~ \  OF TIIE l h 1 i 1 ~  or Rl:17BES AUSTIS. 
DECEASFD, T . SOUTHERX RAILWAY COMPAST. .OD DILIdT 
MYERS. 

(Filed 12 June, 1929.) 

. Master and  Servant E a-Liability of railroad for  injury lo emp1oa.c~ 
engaged i n  interstate commerce is  governed by Federal  dwisions. 

The li:il]ility of n railroad corn1):lny to its employee for injuries sus- 
tained by him 17-liile engaged ill interstate commerce is gorcrrlctl I)$ 
the I%dernl Enil)loyer's Liablity Act ;ind the app1ic:tblc lrrincil)l(~s of 1111. 
coninion law ns alylicd by the Federal Courts. 

2. 3Laster and  Servant E b P l a i n t i f f  mus t  sllow that defendant's viola- 
tion of Federal s ta tute  was proximate cause of injuiy. 

Uc I d ,  in ordcsr Sc~r n recwvcry under the Federal Ernl)lo~ el 5' Llalrilitj 
.\vt there must :111pe:lr under the evidmre that the clcfenclant \ \as  guilt.\ 
of some n r ~ ~ l i c c ~ l c c ~  or t l ~ e  violation of n Federal it at at^ \\hit11 pro\- 
inlately caused the injury 111 suit. 

3. Same-Evidence of defendant's negligence insufficient t o  be  submitted 
t o  jury i n  this  case. 

JTliere the widcnce tcnds only to show that the plaintiff's intestate 
\\-:is em~loged by the tlefrndant a s  a track inspector, and that lie \\.as 
found one morning, after a sevcre storm during the night, near the track 
~ :ndr r  circwmstwrlc.cs tending to sliow that he Iind been struck by one of 
the t1ef~ntl;rnt's trains, wit11 further rviclerice that lie had been co~~ti l iu-  
ously a t  \\.orli for :I length of time in excess of that allowed by the Federal 
Stntutck. without rridence as  to how the injury occurred: Held, the 
c.ridt~~ic.c~ raises conflicting inferences in favor of both partics aud falls 
withiii the fie111 of c*onjectnr~, and, the burden being on the plaintiff to 
r ~ s t a l ~ l i . ~ l ~  tlic ~legligence of the defendant and tlle c'ausnl conuection be- 
twecw it :111d the injury, t1efentl:riit's ~not io~i  as  of nor~snit should h:lve 
becm granttxd. 

APPE.~I, by plaintiff f r o m  n judgmeiit of nonsuit rendered by SinX, 
,\'pecza[ .Judge, a t  S o ~ e n i b e r  Special  Tern], 1928. of R r - s c o ~ r n ~ .  
Affirmed. 

W h e n  the  case u a s  called f o r  t r i a l  plaintiff took a voluntary  ions suit 
as t o  the d e f m d a n t  Myrrs ,  and  the  action n.as prosecuted only against 
the Soutlrern Rai lway  Company.  

Gco. -11. P/*itchard f o ~  p l a i n t i f .  
T h o s .  S. Ro7lin.s for defendant .  

A ~ a a r s ,  *T. T h e  plaintiff's intestate lived with h i s  mother  near  tlie 
depot a t  Lllcsaiider, a s tat ion on  t h e  defendant's l ine in Buncombe 

County. H e  h a d  been in tlle regular service of the  defendant as  a section 
hand  f o r  more  t h a n  three years, and  i n  i ts  intermit tent  service f o r  fire 
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or  six years. H e  was about twenty years of age. On Saturday night, 
3 December, 1927, the weather mas foul:  rain, snow, and sleet imperiled 
tho track and the operation of trains. The  intestate was engaged as one 
of the defendant's section cren. in the inspec3tion of the roadbed, a part  
of his service being to walk the track and to look for slides. The limit 
of his "walk" v-as about a half-mile from the station. During the night 
several trains passed, four going west and five going east. The defend- 
ant  was engaged and tlie deceased was employed i n  interstate commerce. 

ten o'clock in the night his brother saw him walking the track near 
tho depot. H i s  mother saw him a few minutes after four on Sunday 
morning. Afterwards two trains passed, one going dovn, the other up 
tho river. The dead body was found between six and seven o'clock in  
the morning about twelve feet below the point of the switch, the head 
about ten inches from the crossties. Blood and a part  of the skull were 
found a t  the point of the switch and the lanterns he used about fivc 
feet outside the iron rail. There was a cut on the right side of the 
liead, and i t  was afterwards noticed that  the right a rm and the right 
kneo had been injured. 

The plaintiff's right to recover damages is dependent upon the Federal 
Employers' Liability Act and the applicable principles of the common 
law as interpreted by the Federal courts. Southern Ry. Co. v. Gray,  
241 U.  S., 333, 60 Law Ed., 1030. This act provides that every common 
carrier by ~ ~ i l r o a d  while engaging in interstate commerce shall be liable 
in damages to any person suffering injury while he is employed by such 
carrier in such commerce, or, in case of the death of such employee, to 
his or her personal representative . . . for such injury or death 
resulting in  whole or in part  from the negligence of any of the officers, 
agents, or employees of such carrier, or by rtmon of any defect or insuf- 
ficiency, due to its negligence, in its cars, engines, appliances, machinery, 
track, roadbed, works, boats, wharves, or other equipnlent. 46 U. S. 
C. A., 92, sec. 51. Negligence of the carrier, or of its Aicers,  agents, or 
einployees, or defective or insufficient equipment due to its negligence is 
the basis of its liability. Therefore, before a recorerj can be had i t  
inust be shown by direct or circumstantial evidence that tlie carrier mas 
negligent. Ill. Cent. I?. Co. zt. Sliaggs, 240 U. S., 66, 60 Law Ed., 528. 
On this point there is a failure of proof. N o  one saw the accident. 
There is no evidence as to the circumstances under 11hich the death 
occurred-no sufficient eridence as to the intestate's position, no evidence 
of the defendant's actionable negligence. There is erid2nce that death 
was caused by the impact of the train, but this is not enough to make 
actionable negligence: negligence is not presumed from the mere fact 
that the intestate was killed. Lamb v. Boyles, 192 N.  C., 542; Isley v. 
Bridge Co., 141 K. C., 220; So. Ry. Co. v. Gray, s u p l a  I n  reference to 
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negligence and proximate cause the evideuce leads into the broad field 
of conjecture o r  speculatiori; from i t  different minds may draw differcut 
inferences, all imaginatirr, none substantial. ' T h e n  the undisputed 
f~r idencr  i~ SO C O I I C ~ U S ~ ~  that  the court would be eompelld to set aside 
a verdict in opposition to it, i t  may withdraw tlic caw from the con- 
sideration of the jury and direct a rerdict." Elliotf v. R. R., 150 U. S.. 
445, 37 Lam Ed., 1068. 

Tho appellant says that  the defendant conlpelled the deceased to work 
in riolation of the statute limiting the hours of service. I t  is  made - 

unlawful for common carriers by railroad engaged in  interstate com- 
merce to require or permit any employee to be or remain on duty for a 
longer period than sixteen consecutire hours. At  the end of this period 
the employee shall be reliered and not required or permitted again to go 
on duty until he  has had a t  least ten consecutive hours off duty;  and if 
he has been on duty sixteen hours in the aggregate in ally twenty-four 
hour period he shall not be requircd or permitted to continue or agaiir 
go on duty without liarilig had at least eight consccutiw hours off duty. 
45 U. S.  C. ,I., 546, src. 61, 554, scc. 62. 

Thero is eridence that the deceased was rcquired to work in breach of 
this statute. Bu t  this requirement did not make the defendant uncondi- 
tionally liable in  damages. ,I necessary elcnient of liability is some 
causal relation bctwren the emplopee's working overtime and the injurg- 
he receives. I n  disapproring the c-onclusion that  the act of a carrier in 
extending an  employee's serrire beyond the statutory limit was negli- 
gence per SP, to which the death of the deceased was held to be attribu- 
table as a matter of law, tlie Supren~e  Court of the United States ex- 
plained the scope aud meaning of the statute in S. Lo l~ i s  I. M .  CC 8. R. 
Co. v. XcHrhirter, 229 1:. S., 265, 57 Law Ed., 1179. ( ' A i e f  Just ice TT'h i f~  
said: "In gir ing to the statute the construction above stated, we think 
cJrror was con~mitted. The  hours-of-serrice act was approred 4 March, 

- - 

1907, and is entitled, 'An act to promote thc safety of employees and 
travelers upon railmads by l imi t i~ ig  tlie hours of service of employers 
thereon.' Ch. 2939, 34 Stat .  a t  L., 1415, U. S.  Cornp. Stat. Supp., 1911, 
p. 1321. TVe are unable to discorer in the test of the statute any sup- 
port for  the conclusion that  i t  was the purpose of Congress in  adopting 
i t  to subject carriers to the extreme liability of insurers, which the 
r iew taken of the act by the court below imposes. We say this because, 
although the act carefully provides punishment for a violation of its 
provisions, nowhere does i t  intimate that  there was a purpose to subject 
the carrier who allowed its employees to work beyond the statutory 
time to  liability for all accidents happening during such period, IT-ithout 
reference to whether the accident was attributable to the act of working 
o~*ertime. And we think that  where no such liability is expressed in the 
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statute, i t  cannot  be supplied by  iimplicatio~i. I t  requires n o  reasoning 
to demonstrate t h a t  t h e  general  ru le  i s  that ,  where negligence is  charged, 
to  just i fy a recorcry i t  must  be shown t h a t  the  alleged negligence WRS 

thc proximate cause of the damage." 
-1s t h e  c r i d e ~ i c e  fai ls  to  disclose t h e  circunistaliccs of the accident, we 

find n o  ground up011 which to rest t h e  theory tha t  t h e  intejtate's working 
orc r  the  s ta tu tory  t ime was t h e  proximate cause of h i s  death. 

W e  a r e  referred by  the  appel lant  to  Greaf Sor fhe , . )~  Ry. Co. c. 
('ouiurc, 1 4  Quebec I<. B., 316, and  Republic I ~ O T L  LC' Stet1 Go. v. Ohler, 
68 S. E. ( I n d . ) ,  901, i n  which i t  was  held t h a t  a mastel m a y  be liable 
i n  damages f o r  i n j u r y  sustained by  a sc r ran t  who h a s  been compelled to  
work cont innouslr  f o r  a n  undue ~ i u m b e r  of hours:  bu t  i n  these cases the  
c~ircu~nstanccs at tending tlic accident v c r e  clisclosed a n d  t h e  causal rela- 
tion bctween tlic scrrant 's  overworlr and  the  i n j u r y   as established by  
tlic c ~ i d e n c e .  T h e y  a r e  therefore not ill point 1iel.e. T h e  judgment  i s  

,\ffirmed. 

JI. 11. JIORIIISOS.  J .  (2. 1IOI:RISOS, ASD 1,ELI.i A. MORRISOX, r. 
SOUTHETIS STATES F I S A N C E  COMPAST, Isc. .  ET AL. 

(Filed 1'2 June. 1929.) 

1. ICvidence I b--Introduction in cvidence of books of c,orporation not 
e r ror  under  t h e  facts of this  case. 

Klierc n finance conil)nny is suet1 for fraudulent rel~resr~itations of 
its finniici:~l con(1ition in procuring a sale of its shnres of stock to tlie 
~llnintiff', csceptions to the introductiol~ of some of its books relative 
to thr inquiry and used by both parties in the csnmin:~tion nncl cross- 
t~snniiliiition of the secaretnry of the comp:lny as  a witrew will not be 
sustained as  error. 

2. Evidence F e--Introduction i n  evidencc of pleadings asi admissions of 
pnrties not  e r ror  i n  this casth. 

I'nt1c.r tlic facts of this case : H e l d ,  esce~t ions  to the intr~:duction in 
c~itlencc~ of the plcnclings as  ndruissior~s of' tlic ~ar t i c r :  are  untenable 
n n t l ~ r  the tlecisioi~ of  Il'c'sfo~i r .  Tllpcirl'ifer Co., 1M S. ('.. 1, and other 
c.rr scls cited. 

3. Evidence I c-.ldlnissio~~ of insufflcicntly identified letters in  evidence 
is error. 

ITpon the issr~o of frauclnlrnt representations iiiduci~ig the plaintiff' 
to suhscaribc for stock in a corporation, letters of general circularization. 
]~urlmrting to liare been signed by the corporation's presidt?nt and received 
11s the plaintiff, linring a niatrrial relation to the determination of tht. 
issue, tire improperly introduced in evidence upon the trial when not 
furt11c.r identified as  issued by the company, but where the subject-matter 
of tllc letters is 11rowtl hy coinpetent eritlenco tlic error is harmless. 
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4. Evidence H a-Where a conspiracy is not allegrd conversation of 
codefendants is erroneously admitted in evidence. 

\There a c01ispirary to dcfrautl thc ~lluintiff is not nllegrd ill a suit 
:~gninst the corporntion and certain of its officers for frnutinlentlv iiiduc- 
iiig the plaintiff to subscribe for stock in the corporation, co~~versations 
of some of tlie def'enciants in the  :rbscnce of the orl~ers arc erroneously 
admittctl in c:vitlencL~ :IS to them. 

3. Corporations D h-In action against corporation for fraudulently in- 
ducing purchase of stock plaintiff must show that corporation was 
involved. 

Where n corpor:~tion and some of its officers are sued to cancel certain 
sllares of stock issurd to the plaintiffs for fraudulent representations 
alleged as an indurc~uent to purchase them, there ~ n w t  be sufikieilt eri- 
dcncc that tlir iSorpor:ltion was iniplic,nted ill the tr;uisaction to hold it 
liable t l ~ c r e o ~ ~ .  

CIVIL A(-TIOX, before OgTesby,  J . ,  at  October Term, 1928, of CABARR~S. 
The plaintiffs alleged that  the defendant, Southern Finance Com- 

pany, was a foreign corporation engaged in business in Charlotte, North 
Carolina, and that  the indiviilual defendants were officers and directors 
of said corporation, T a l k e r  being president ; ,Ishcraft, vice-president ; 
Rhyne, rice-president; and Cherry, secretary and treasurer, and that 
said dcfendai~t ,  through its active officials, placed upon the market w 
large quantity of preferred and common stock for the pnrposc of sale, 
and employed agents and salcsmm to solicit and sell said stock, and that 
oiie of said salesmen Tvas J. A. Flouri~oy.  

Plaintiff further alleged that  in J anua ry  and February, 1921, said 
Flournoy sold to plaintiffs, who were partners, two hundred shares of 
said stock, arid thereaftw on 14  ,Ipril, 1924, sold to said plaintiffs one 
hundred and fifty shares of said stock a t  the price of ten dollars per 
share. I t  was further allegrd that  in making said sale the said agent, 
Flouriioy, made false arid fraudulent representations, which the plain- 
tifis relied upon, with respwt to tlie financial co rd t ion  of the Southern 
States Finance Company. 

A nonsuit was taken as to the plaintiff, Lelia A. Morrison, leaving 
in controversy the purcliase of one hundrrd and ninety shares for 
$1,900 i n  January ,  1924, arid one hundred and fifty shares for $1,500 in 
April, 1924. 

Sineteen issues were submitted to the jury. 
The jury, by its rerdict, found that  false representations had been 

made by said salesman, and tha t  the individual defendants participated 
therein and ratified such representations. However, in response to the 
eleventh issue the jury found that  tho plaintiffs did not purchase the 
one hundred and fifty shares on 1 April, 1924, from the defendant, 
Southern Finance Company. 

From judgment rendered both parties appealed. 
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Caldwell CG Caldwell, R. Lce Wr igh t  and 11. B. A d u r n  for plaintiffs. 
Hurtsell & Burfsc l l  and Armfield, Sherrin Le. Bnrnhal-df for defend- 

amts. 

B~oc .uss ,  J. The defendants assigned one hundred and sixty-two 
cri80rs, and the plaintiffs seventy-three. 

-1s the late Justice Alle11 once remarked: I t  is highly improbable that  
a trial judge could make two hundred and thirty-five errors in one game. 

One group of errors deals with the identification of the corporate 
records. These exceptioi~s are without substantial merit, for the reason 
that  Mr. Cherry, the secretary and treasurcbr of the corporation, was 
offered as a witwss by the defendants, and he identified the books and 
records, although he indicated that  certain of the recwds were not 
present a t  the trial. However, the records mere used by 110th parties in 
t.xamining and cross-examining witnesses. 

Another group of exceptions is  addressed to admissions offered from 
the pleadings. These exceptions cannot be sustained. Weston  v. Type-  
u w i f ~ r  PO., 153 N. C., 1, 110 S. E., 581; Sears-Rocbuck 02. Co. v. Bank-  
ing Co., 191 N. C., 500, 132 S. E., 468; JIalcoltn 2%. Cnf ton  Mills, 191 
N. C., 727, 133 S. E., 7.  

Aillother group of exceptions involves the introduction in evidence of 
certain circulars and letters addressed to the stockholders of the Southern 
States Finance Company and to individual stockholders, purporting to 
bc signed by the president of the Southern States Finance ~Compuny. One 
of the plaintiffs testified, with respect to the letters, as follows: "My 
wife, brother and I received those letters through the mail. I can't 
testify the date me got it." Plaintiffs introduced ten letters, marked 
Exhibit T.  Individual defendants objected. The  objecl ion was over- 
ruled, and the letters, without further proof of identification, were ad- 
mitted in  evidence. These letters and circulars contained representa- 
tions to the effect that  the company was in good financial condition and 
free from debt, and therefore had a material bearing upon the allega- 
tions of the complaint. The nilmission of the letters ma3 error. Trus t  
Po. I - .  Store CO., 193 S. C., 122, 136 S. E., 289; IjnnlX I * .  Briclihouse, 
193 N. C., 231, 136 S.  E., 636. 

There is no allegation in  the complaint charging a conspiracy, and no 
issue of coiispiracy was submitted to the jury. 

Certain exceptions were taken by the defendants to the admission of 
ronversations between plaintiffs and others and certain of the individual 
defendants, when other individual defendants were not present. This 
eridence was incompetent as against the individual defendants not 
p rcwl t  a t  such conversations. Edu'ards v. Finance Co., 196 N. C., 462. 
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There are other exceptions to the charge given by the trial judge to the 
jury, but these appear to be without merit. 

There are other exceptions as to the competency of evidence warrant- 
ing serious consideration, but as a new trial must be awarded to the 
defendants for the errors specified, we deem i t  inadvisable to discuss 
them a t  this time. 

The jury found in  respect to the eleventh issuo that the  lai in tiffs did 
not buy one hundred and fifty shares of stock in April, 1924, from the 
Southern States Finance Company. The evidence discloses that L. W. 
Tucker, Martin Tucker and Mrs. L. C. Tucker owned a large block of 
stock of the defendant Southern States Finance Company. They brought 
suit against the company and this stock was delivered by them to Mr. 
Hulin Davis, their attorney. 

The evidence further disclosed that J. 13. Flournoy came to the office 
of X r .  Davis and bought five hundred shares of this stock, paying 
therefor $2.50 a share. The purchase price was paid in Nevi York 
Exchange or by cashier's check. Thereafter Flournoy took the stock to 
his attorney, ;Mr. Paul C. Whitlock, of Charlotte, who made demand on 
the Southern States Finance Company to transfer the stock to the 
plaintiffs upon the books of the corporation. This was done. A carbon 
copy of a letter from Mr. Paul  C. Whitlock to the Southern States 
Finance Company was admitted in evidence over the objection of plain- 
tiffs. This was error, as there was no notice to produce the original. 
Chair Co. 1.. Crawford, 193 N. C., 531, 137 S. E., 577. 

However, in the cross-examination of Mr. Whitlock he testified that 
he had the stock transferred in person, but preferred that there be a 
record of the demand, and for that reason sent the letter offered in 
evidence. Thus the introduction of the letter was manifestly harmless. 

There is no evidence that Flournoy bought the Tucker stock as agent 
of the Southern States Finance Company or paid for i t  with funds be- 
longing to said company, or that said company ever had any information 
with respect thereto. 

Upon this state of the record the judge would have been justified i n  
giving a peremptory instruction upon this aspect of the case. 

We hold therefore that the defendants are entitled to a new trial upon 
their appeal and that the judgment with respect to the appeal of the 
plaintiffs is  

Affirmed. 
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POE C BENFIELD v. J. N. GILL. 

(Filed 12 June, 1929.) 

Contracts &' &Prior breach of contract by one party prwludes his re- 
covery for subsequent breach by other party who may recover on 
~ounte~claini therefor. 

\There the purchaser of standing timber has knon-ledge of the right of 
his vendor's n~ortgagee to stop him from cutting timber on -he locus in quo 
until a certaiu ainouiit had been paid the mortgagee, arid tmters upon the 
ii~nd and cuts and manufactures timber under a prorision that lie gay 
therefor vhen sold, and there is evidence that he has n3t paid accord- 
ingly, and solne time thereafter the mortgngcbe esercises his right to stop 
the cutting, ond soou thereafter the rendor satisfies him and acquires 
tlie right to have the 1)urchaser continue under his contract of sale of 
tlw timber, which the purchaser does not do:  Held,  the purchaser's ac- 
1 ion for damages for breach of contract is not upon ~ r a r r a n t ~  or covenant 
of peaceful enjoyment of the right of cutting timber, etc., and an instruc- 
lion that the vendor's breach in tlie respect vtated would prevent his re- 
covery upon his counterclaim for the purchaser's breach is reversible 
error. 

*\PPEAL by defciidalit f r o m  Bchcnck, J., a t  Septeniber Term,  1928, of 
BI(*Do\vELL. K e w  tr ia l .  

.lction to recover of defendant damages f o r  breach of contract.  De- 
fendant  denied tha t  he  h a d  breached the  contract and  alleged t h a t  plain- 
tiffs h a d  fai led to  per form sa id  contract,  on the i r  p a r t ,  nnd thereby 
caused liim to suffer damages f o r  which he demanded jud,;ment a g ~ i n s t  
plaintiffs. 

T h e  issues submitted to the  j u r y  were answered a s  follows: 
1. D i d  the  defendant, J. N. Gill, breach his  contract  wi th  the  plain- 

t i es ,  P o e  6: Benfield, a s  alleged i n  the compla in t?  Snswer  : Yes. 
3. I f  so, what  amount  a r e  t h e  plaintiffs, P o e  8- Benfield, entitled t o  

lwbovcr of t h e  defendant. Dr. J .  K. Gi l l?  Answer:  $5,250. 
3. D i d  the  plaintiffs, P o e  8- Benfield, breach their  contract with the  

tlc~fenda~it,  D r .  J. N. Gill, a s  alleged i n  t h e  answer?  h s n e r :  
4. I f  so, what  amount  is  the  defendant ,  Dr .  J. K. Gill ,  entitled t o  

recowr  of t h e  plaintiffs, P o e  (T: Benfield? Answer :  
Under  the  instructions of t h e  court,  the  j u r y  hav ing  answered t h e  first 

issue, "Yes," did not answer the  3 r d  a n d  4 th  issues. 
F r o m  judgment 011 the verdict, defendant  appealed to  t h e  S u p r e m e  

Court.  

Ilrirtbo7,tle cti Proctor  und W .  T .  J Iorgan  for plaintifls. 
HucIgins, Tl'atsm cP. Washburn and P o u  & P o u  for de fendanf .  
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COXNOR, J. On 25 August, 1926, plaintiffs and defendant entered 
into a contract, i n  writilig, by which defendant agreed to sell and convey 
to plaintiffs, "a certain tract of timber in  McDowell County, North 
Carolina, mine being on the lands known as the R. L. Greenlee land, 
and being near the Greenlee railway station on the Southem Railroad, 
and containing approximately one million feet of timber." Plaintiffs 
agreed to pay to defendant as  the purchase price for said timber $7.00 
per thousand feet. 

Tllc plaintiffs agreed to log and saw said timber, and to sell the lumber 
nianufactured therefrom; they agreed to  pay for said lumber when the 
sarnc was sold, the money to be paid to defcndant or to  be deposited 
to his credit in a barik a t  Marion, N. C., from time to tiine as the lumber 
was sold. 

At  the date of ~a ic l  contract there mas outstanding a mortgage on said 
timber ancl on the 1:md on which i t  was located. This mortgage had 
t~een ext~cutetl by drfelidant to R. L. Greenlee, from wlioin defendant had 
pu rchasd  the land, to  qccure the balance due by defmdant to  said 
Greenlee on the purchase price for  said land. I t  was understood and 
agreed by and between defendant and the mortgagee that  no timber 
sliould be cut and removed from said land, unti l  the sum of $5,000 hacl 
been paid on the indebted11c.s~ secured by the mortgage. Plaintiffs  
alleged that defcndant hacl agreed to procure the release of the timber 
from tlie mortgage, so that  plaintiffs iniglit cut and remove tlie same. 

After the execution of the contract between plaintiffs and defendant, 
plaintiffs began to cut arid ~nanufacture  said timber illto lumber. Plain- 
tiffs sold the said lumber from tiine to time, but failed to pay for same 
in accordance with the contract. They continued their operations until 
wine time in the spring of 1927, mllen they ceased to c u t  and manufac- 
ture. said timber into lumber. They allege that  they were forced to 
cease their operations under the contract, because defendant had failed 
to pay to Grccnlee the sum of $3,000, a i d  that  defendant ordered and 
directed them to censc saitl operatioils for  that  reason. This  allegation 
is denied by defendal~t;  he alleged that  plaintiffs had failed to cornply 
with their contract to pay for said timber as the lumber manufactured 
tlierrfrom u as sold. There was eridence tcnding to show that Greenlce, 
the mortgagee, waived his right to restrain defendant and plaintiffs from 
c-utting and r e m o ~ i n g  saitl timber, riotwithstaiiding defendant had not 
paid him the sum of $3,000, until about 13  Xarch,  1937, when he 
notified both defendant and plaintiffs that  they must cease to cut and 
remove timber from said land, until defendant had paid him the sum 
of $5,000. There was eridence tending to show that  defendant notificd 
plaintiffs that  they must cease their operations under the contract until 
lie had satisfied Grcenlec, and that plaintiffs thereupon did cease their 
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said operations. I n  a short time thereafter defendant satisfied Greenlee, 
who thereupon withdrew further objection to the cutting and removing 
of said timber. Plaintiffs, however, did not renew their operations. 
There is no evidence tending to show that  plaintiffs offered, thereafter, 
to continue to log and saw said timber, and to manufacture the same 
into lumber. There was a settlement between plaintiffs and defendant 
i n  June,  1927, for  the amount due by plaintiffs to defendant on the 
purchase price of timber cut and removed from the land prior to the 
date when plaintiffs ceased their operations under the contract. 

The  court instructed the jury that  if plaintiffs "were caused to stop 
either by Gill or Greenlw, who had a right to stop them, then that  would 
be a breach of the contract on the part  of Gil l ;  if either Gill or Greenlee 
stopped the operations of plaintiffs, Poe  & Benfield, that  would consti- 
tute a breach of the contract, and that  is  the breach of the contract 
nlleged in  the complaint." 

This instruction was error;  this is  not an  action to recover damages 
for breach of corenant of title or of quiet enjoyment, but for the 
breach of his contract by defendant, J. N. Gill, i n  failing to procure 
the release of thc timber from the mortgage which he htid executed to 
Greenlee, thereby causing plaintiffs damage. Plaintiffs entered into the 
contract with defendant, with knowledge both actual and constructive, 
of the outstanding mortgage to Greenlee, and of his right as mortgagee 
to restraiii them from cutting and removing the timber. The  exercise 
of this right by Greenlee was not a breach by defendant of his contract 
with plaintiffs. There was evidcnce tending to show t2at  defendant 
ordered plaintiffs to stop cutting the timber, not because of any objec- 
tion on the part  of Greenlee, but because plaintiffs had failed to  pay 
for the timber as the lumber manufactured therefrom was sold. 

Thew was evidence tending to show that  plaintiffs had failed to com- 
ply with the contract, on their part, i n  that  they had failed to pay 
for the timber as the lumber manufactured therefrom was sold, and 
that  by reason of this default on their part, defendant had been unable 
to pay to Greenlee the sum of $5,000; and thereby procure the release 
of the timber from the mortgage. There was evidence, also tending to 
show that  plaintiffs had failed to comply with the contract, in other 
yespects, prior to the time when they ceased operations thereunder. I n  
the absence of allegation and proof that  plaintiffs had complied, a t  least 
substantially, with the terms of the contract, or that  the,y were ready, 
willing and able to do so, they are not entitled to recorer of defendant 
in this action. Seed Co. v. Je?lnette Bros., 195 N .  C., 173, 141 S. E., 542; 
E d g w f o n  v. T a y l o r .  184 N. C., 571, 115 S. E:., 156; Owens v. Wright, 
161 N. C., 127, 76 S. E., 735; Builders  ,Supply Co. v. Roofing (lo., 
160 N. C., 443, 76 S. E., 498. 
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T h e r e  a r e  other  assignments of e r ror  on defendant's appeal  i n  th i s  
case, which do not require  cons id era ti or^, a s  there mus t  be a new trial,  
f o r  t h e  e r ror  i n  the  instruct ion t o  t h e  ju ry  a s  indicated. 

New tr ia l .  

OLLIE I-I. TULL v. HARVEY & SON COMPAST. 

(Filed 12 June, 1929.) 

1. Cancellation of Instruments A b F r a u d  not presumed from deed from 
mortgagor to mortgagee when property conveyed not embraced in 
mortgage. 

In  ordcr for fraud to be presumed from the mortgagee's obtaining 
a deed from the mortgagor the deed must be a conveyance of the mort- 
gaged premises, and the presumption does not apply when the mortgage is 
upon a distinct and separate tract owned by the husband of the mortgagor. 

2. Same--Where fraud is not presumed in an action for cancellation of 
deed it must be particularly alleged. 

Where the presumption of fraud does not apply to a deed given by a 
mortgagor to the mortgagee on lands not embraced in the mortgage, the 
mortgagor in her action to set aside the deed must allege in her complaint 
facts with suc11 particularity as  to show the fraud upon which the action 
is based, and in the absence of sufficient allegations in this respect a 
demurrer thereto is properly sustained. 

3. Pleadings D a-Where demurrer is good as to one cause of action and 
bad to the other, retention of good cause for trial is proper. 

Where allegations in a complaint are insufficient to state a cause of 
action to set aside a deed for fraud, but sufficient to state a cause of 
action against the grantce therein for failing to account for the purchaw 
llrice, a tlcmurrer to the complaint is properly sustained on the first cause 
of action, and overruled a s  to the second, and the trial court properly 
retains the second cause for trial, and may permit the plaintiff to amend 
her complaint as  to the second cause in proper instances. 

CIVIL ACTION, before Grady, J., a t  Chambers, 2 1  November, 1928. 
T h e  plaintiff alleged t h a t  she was  the  owner of a t rac t  of l and  i n  

Lenoir  County, containing 125 acres and  known a s  the  H i g h w a y  tract,  
and  t h a t  her  husband was t h e  owner of a t rac t  of land i n  said county 
known as  t h e  Tower H i l l  t r a c t ;  t h a t  on 1 8  J a n u a r y ,  1919, t h e  plaintiff 
and  her  husband executed and  delivered t o  R. C. Strong,  trustee f o r  
H e n r y  Strong,  a deed of t rus t  on the  H i g h w a y  t rac t  to  secure a n  in- 
debtedness of $5,000, and  thereafter  on 18 April,  1922, plaintiff and  h e r  
husband eseeuted and  clclivered to F. E. Wallace, trustee, fo r  the  N a -  
t ional  B a n k  of Kinston,  a mortgage on said H i g h w a y  t rac t  t o  secure 
a n  indebtedness of $1,730. 
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Plaintiff further alleged that  the following deeds of trust were exe- 
cuted by lier and lier husband on the Tower Hi l l  tract, to wi t :  

( a )  24 July,  1919, to secure an  indebtedness of $10,000 to the F a r m  
Loan 13ank of Columbia, South Carolina. 

(b )  29 January,  1920, to secure an  indebtedness of $2,000 to the 
Sat ional  Bank of Kinston. 

(c)  15 April, 1921, to secure an  indebtedness of $5,259 due the 
defendant. 

(d )  24 Sovember, 1922, to secure an  indebtedness of $1,846 due the 
clefendant. 

Thereafter on 2 February, 1923, the plaintiff and her husband exe- 
cuted and delivered to the defendant a deed for the said Highway tract  
belonging to the plaintiff for the sum of $12.000. 

Plaintiff further alleged that  the defendant secured 21 deed for her 
said "Highway tract" by means of f raud and coercion, for that  "the 
defendant took undue adrantago of the fact that the lalids of both the 
plaintiff and her liusband were encumbered by deeds of trust and 
inortgages as hereinbefore recited, unlawfully to induce, impel and coerce 
tlie plaintiff to execute to the defendant the said paper-writing, i n  form 
n deed, for her said IIighway tract of land. And fur thw,  that  during 
tlir fall of 1922 the defendant began to threaten and did threaten plain- 
tiff and her husband with the foreclosure of the deed cf trust on the 
Tower Hi l l  tract," and "moved by such threats . . . the plaintiff 
and her husband decided to surrender Tower Hill  farm to the defend- 
:~nt." Whereupon the '(defendant dissuaded the husband of plaintiff 
from so surrendering said Tower Hill  farm, and by fraudulent induce- 
inents and promises which deceived the plaintiff, cause1 a change of 
p ~ ~ r p o s e  of her said husband and the plaintiff to surrender Tower Hill  
and secure from the plaintiff and her husband by representations and 
assurances, which, as plaintiff believes and alleges, were i'raudulent and 
m\-er intended to be pc~formed, the execution to the defendant of the 
paper-writing, i n  form a deed, for the I-Iighwny farm." 

Plaintiff further allcgcd that  the defendant had failed to account for 
tlie purchase pricc of said property and that  said defendant had mrong- 
f:~lly and unlanfully misapplied said purchase price. 

ISpon these allegations the plaintiff asks: 
( a )  That  tlie deed for tlie Highway tract Le set aside and that she be 

pcrnlitted to redeem said land upon payment of the amcunt of the in- 
debtedness thereon. 

(b)  And for such other relief as she might be entitled to. 
Thc defendaiit filed a deniurrer upon the ground that the cornplaint 

vonta ind no allygation of fraud sufficieiit to constitute a cause of action. 
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The trial judge entered the following judgment: 
"The defendant demurred to  the complaint upon the ground that  the 

complaint does not state facts sufficient to constitute a cause of action 
based upon fraud and misrepresentation; and; upon an  inspection of 
the complaint, the court is  of the opinion tha t  no cause of action is  
alleged in respect to the charge of fraud, and the demurrer is  sustained 
in that  respect; but the court is of the opinion that  a cause of action 
is  sufficiently stated for nioney had and received, and in  that  respect the 
demurrer is  owrruled. 

('Wherefore, i t  is  now adjudged that  the cause of action declared upon 
in respect to fraud and false representations be and the same is hereby 
dismissed, and the plaintiff is declared to be not entitled to recover ill 

that  respect. 
"It is further adjudged that  the plaintiff be permitted to amend the 

c~omplaiiit so as to definitely set forth the facts in respect to the moneys 
hall by the defentlant from the purchase of the lands described in the 
complaint and kno~vn as the Highway tract, and the defendant will be 
l~erniittcd to answer said amended complaint within twenty days after 
service of n copy thereof on counsel." 

From tlie foregoing judgment the plaintiff appealed. 

Rozisa & Rouse for plaintiff. 
F.  E.  Wallace and Cozcper, IVt~ztaker d Alle?~ for defendant .  

BROODEX, J. The record discloses that  the defendant held no mort- 
gage upon the Highway tract owned by the plaintiff. Therefore the 
relationship of mortgagor and mortgagee does not apply. The  fact that  
the grantee in a deed holds a mortgage executed by the grantor on other 
property does not raise the presumption of fraud. H a r t  v. Cannoa, 
133 PI'. C., 10, 45 S. E., 351. Therefore, as  there mas no presumption 
of fraud arising from the  relationship of the parties, i t  was necessary 
for thc plailitiff to allege the specific facts, circumstances and acts con- 
stituting the fraud complained of. The  principle of law is tersely ex- 
pressed in Colf  c. Iiirnball, 190 K. C., 169, 129 S. E., 406, as follows: 
" I t  is accepted in  this jurisdiction that  the facts relied upon to consti- 
tute fraud, as well as tlie fraudulent intent, must be clearly alleged." 
Foy c. ASteplzens, 168 S. C'., 438, 84 S. E., 738; Sash  c. Hospi tal ,  180 
N. C., 59, 104 S. I?., :33. TL~P complaint i n  the ease a t  bar does not 
comply with the principle of law so announced. 

The plaintiff, however, alleges that  the defendaut has not accounted 
to her for the purchase price of her tract of land, and she is entitled 
to be heard on this cause of action. 

Affirmed. 
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IN THE MATTEX O F  THE LAST WILL AND TESTAMENT CIF SUSAN B. 
SHEMWELL, DECEASED. 

(Filed 12 June, 1920.) 

Wills 0 d-Evidence that will was in handwriting of testator held suf- 
ficient, and held further, found among valuable papors. 

Evidence that a paper-writing was in the handwriting {of the deceased, 
signed by her, and found among her valuable papers is sufficient to be 
submitted to the jury on the issue of devisaz:it vel ?ton, and held fur ther ,  
under the facts of this case the paper-writing, being found in a box in 
which she kept papers of value, evidently regarded as ~aluable by her, 
and evidencing her intent that the paper-writing operate as her will, was 
found among her valuable papers within the meaning of C. S., 4144(2), and 
evidence that her husband also kept certain valuable papel:s of his own in 
the same box does not vary the result. 

APPEAL by the caveators from S i n k ,  Special Judge ,  a t  November 
Special Term, 1928, of BUXCOMBE. N o  error. 

Proceedings for tho probate in solemn form of a paper-writing pro- 
pounded as the holograph will of Susan B. Shemwell, deceased, by her 
son, named therein as one of the executors of the deceased. 

The issue submitted to the jury was answered as  follows: 
"Is the paper-writing propounded by Fitzhugh Harmon for probate, 

and consisting of five separate sheets (marked Propounder's Exhibits 1, 
2, 3, 4 and 5) and every part  thereof, the  last will and testament of 
Susan B. Shemwell, deceased? Answer : Yes." 

I n  accordance with the verdict, i t  was ordered, adjudged and decreed 
that said paper-writing and every part  thereof i s  the last will and testa- 
ment of the said Susan B. Shemwell. From the judgment, the caveator 
appealed to the Supreme Court. 

IT. A. S u l l i v a n  for propounde?.. 
R o l l i m  (e. S m a f h c r s  for caveator. 

CONKOR, J. Susan B. Shemwell died i n  Asheville, on 19 February, 
1924. She left surviving her husband, Baxter Shemwell, :and three dhil- 
dren, two of whom are the children of a former marriage. 

011 20 February, 1924, a paper-writing purporting to he the last will 
and testament of Susan B. Shemwell, dated a t  Bsheville on 31  May, 
1920, was offered for probate and mas probated in commcm form by the  
clerk of the Superior Court of Buncombe County, as thc last will and 
testament of the deceased. 
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On 2 Xarcli,  1924, a caleat xvas filed to said probate by Everett B.  
Shemwell, son of deceased, appearing by his guardian, Baxter Shem- 
\\ell. The  cause n a s  thereupon trarisferretl to the Superior Court of 
Buncombe County for trial. Citations were duly issued and served 
up011 all persons named ill said alleged nil1 as devisees and legatees. 
I ,  l l i e  proceedings came on for trial a t  Sovember Special Term. 1928, 
of the Superior Court of Bunconibe County, when the issue set out ill 
the record was submitted to arid ai~swcred by the jury. From judgment 
on the verdict, the caveator appealed to this Court. 

At the trial, the propounder offered tlie paper-writing for probate 
as tlie holograph will of the deceased. Three witnesses testified that  they 
verily believed tliat said paper-writing and ('very par t  thereof is in tht. 
handwriting of Susan B. Shemwell, and that  her name subscribed 
thereto is also in her handwriting. These wittmsex first testified that  
they had kiiown Mrs. Susan B. Sheinwell for many years and hail often 
seen her write. There was the usual conflict in the testimony of tlie 
expert witnesses, offered by both the careator and the propomlder, one 
testifying that i11 his opinion the paper-writing was not in the hand- 
nritilig of Mrs. Sheniw~ll ,  and the other tcstifyiilg that in his opinion 
it was ill her l i a l d ~ i r i t i ~ l g .  Both tlie expert witilesses based their opiniol~ 
up011 a conlparisol~ of the liandwritii~g of the alleged mill with hand- 
writing proved to the satisfaction of the judge to be tlie genuine 
h a n d u r i t i q  of Mrs. Shemmell. C. S., 1784. Tliere was elidelice from 
wl~icli the jury could find tliat the alleged will a d  every part  thereof. 
ilicluding th r  ilarnra of the deceased subscribed thereto, is in her hand- 
writ i i~g.  

Tliere nau also e\idcnre from ~vhich  the jury could find that  the 
1)nper-writing, wliicli is ill the l i n n t l ~ ~ r i t i l ~ g  of the deceased, with her 
l~anie  subsvribed tl~r,reto, was found, after her death, among her valuable 
papers a l ~ d  effects, as required by the statute. C. S., 4144, subsec. 2. 
'The cvidence tended to show tliat the paper-writing was found in a 
small bos, wliicli had been in the possession of deceased for many years, 
:1nd which was regarded by the rnemhers of her family, as hcr private 
bos. I n  this bos wml papers and jewelry. I n c l ~ d e d  among the papers 
\{ere deeds, letters : i d  stock certifiratei. Sollie of thme papers were 
cl:iirned by lier husband as his property; they v e r e  dc l iverd  to him. 
Other papers and tlie jewelry in the bos beloilged to deceased. Therc 
was eridencc tcr~ding to show that  the paper-writilig was found among 
~ u c h  papers and effects of the deceased as show that  she considered i t  as 
a paper of value, one deliberately made and to be preserred, and in- 
tended by her to ha re  effect as her will. This was a sufficient compliance 
with the provision of the statute. In re Will of Groce, 196 X. C., 373, 
:u1d cases there cited. 
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There  was no e r ror  i n  the  refusal  of t h e  court to  insiruct  the  jury,  
a s  reqncsted by tlie cawator ,  to  answer t h e  issue, "No." T h e  evidence 
was properly submitted to the  jury, under  instructions which a r e  f ree  
f rom error .  T h c  judgmcnt is affirmed. There  is 

N o  error .  

(Filed 12 June. 1'320.) 

1. Descent and Distribution Ii b-Statute legitimizing child upon mar- 
riage of parents is retroactive and gives such child right to inherit. 

Tlie provisions of C. S., 279, are  retroactire as  well as  prospective in 
vf't'cct, iind a child horn out of n-etllock wliosc? motlicr marries his reputed 
fiitlier prior to the eliactment of the statute is the heir of his parentr 
wlio die subsequent to its enactment. 

2. SamoStatute  legitimizing child strictly construed. 
C. S., 270, declnring legitimate a child born out of me~llock whose re- 

puted fatlier subsequently marries his mother is strictly construed a s  
being in derogation of the common law. 

3. Samo - Statute legitimizing child does not give it n~glit to inherit 
through deceased parents. 

Tlie 1)roviaions of C.  8.. 279. legitiniizing a child born out of wedlock 
\\.hen his r(ll~utetl fatlier subueqnently marries his mother for the 1Icrpose 
of inlierit:~nce from its father and mother does not extend to quch in- 
heritance from his maternal uncle dying intestate after the death of his 
motlier tlirougli wl~om lie claims as  nest of kin. 

4. Descent and Distribution B c-Where niece is one of the next of kin 
of intestate and survives him, her husband is entitled to distribution. 

'I'lle estate of the intestate descends to his snrviring brother and the 
(,hildren of his deccnsed brother living a t  his dentli, n h o  are entitled 
to the ciibtribution of the estate as  his nest of kin, C. S., 137(8) ,  as also 
tlie l~csbnnd of a deccascd niece who was living a t  tlie death of tlie 
intestat(., under the facts of this case. 

APPEAL b y  respondent, Oscar Wallace, f r o m  Stack, J., :it A p r i l  Term,  
1920, of MECKLE~BL-RQ. Affirmed. 

T h i s  is  a proceeding instituted by the  administrator  of T h o m a s  B. 
Wallace, deceased, f o r  a final accounting and settlement of h i s  estate. 

T h e  proceeding was begun b y  petition filed b y  said administrator  
against a l l  persons interested i n  t h e  due  administrat ion of t h e  estate, 
and was licnrd by tlie judge of the  Superior  Court ,  i n  t e rm time. 
C. S., 152. 
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After the p a p ~ e i ~ t  of all claims againht the estate, there is  IIOW iin 
the hands of the petitioner, as  atlministrator of Thomas B. Wallace, 
for distribution ainong the persons entitled thereto, the sum of $1,890.95. 

Fronl judgnimt that  respondent, Oscar Wallace, is not entitled to any 
part of said sum, the said respondent appealed to the Supreme Court. 

Stetcart ,  V c R a e  d? B o b b i f t  for C.  B. Cross,  a s  a d r n i n i s f ~ a t o r  a n d  as  
one of f h e  n ~ x t  of kin of T h o m a s  B. Wal lace ,  deceased. 

Fred C.  ~ 1 u n t e 1 -  for t h e  chi ldren of B. B. C ~ o s s ,  deceased, as nczt o f  
1r. i )~ of T h o t n a s  B. TT7allace, d e c e a s ~ d .  

G. 2'. C a r s u , ~ l l  and  J o e  TI'. Ervin for i ~ ~ s p o n c l e u t .  

C o s s o ~ ,  J. Thomas B. Vallace died intestate 011 or about 1 July ,  
192;. ,It the date of his death, he was a resident of Mecklenburg 
C'o~u~ty,  Sort11 C a r o l i ~ ~ a .  The pctitionrr in this prowecling, C. E. Cross, 
\va\ duly appoil~tcd by tlir clerlr of tlie Superior Court of Meckle~~burg  
County as n c h i ~ l i s t r t ~ t w  of t l i ~  tlweasetl. H e  has paid all thc claims 
a g a i ~ ~ s t  said (,state, autl non- ha. in hanil for distributio~i amollg the 
1~~1~0115 twt i t l d  tllrwto, t11e iunl of $1,80!).50. .\I1 personb interested 
ill the tlucx ;l(lnii~li>trrltio~! of tlw ebtatt of the wit1 Thomas 13. TVallace, 
lia\c 1wc11 madc 1):irtir.i: to this p r o r ~ e ~ l i n g ,  vliirh 11 a. ii~stitutcd b~ the 
;~tlnlinistrator pursuant to the l ) ro \ i~ io l~ ' .  of C. S., 152. 

The deceased. T l ~ o n ~ a .  B. TITallace, 1i,f( I I O  \vitlo\v or iqsue sun iv ing  
him. H e  left one lialf-brother, C. E. C'rose, and two i~ephews and on(. 
niecc, the childrci! of :L half-brother, I). 13. Cros., nlio prcdereased hirn. . . 
His  niece has si i~ce clicd intestate and without i + w ,  l c a ~ i u g  survlrlrlg 
11cr l l u sba~~d .  Tllc iurviring brother and thc children of the deceased 
h r o t l ~ c ~ ,  liriug at t l ~ a t h ,  were mtitlcrl to \hare in tlle distribution of 
his  pprwnal  ebtatc, a s  his nest of kin:  C. S., 137, suhwc. 5. The 
llnsl~antl of tlie i lecw~wl niece, w l ~ o  n a. l i ~  ing at the tlcatli of T l lon l :~~  13. 
Wirllac~e. is ]IOU- c utitleil to the t.liarc iu said estatc of liiq tlwenscd \\ife. 
(-'. s., 7. 

The decmse,l, Tlionias B. Wallacc~. Ilncl one sister, Ressic TJT:~liacc, ~ h o  
clietl intestale i n  1914, lca\ ing surviving one eon, Oscar Tal lace .  At 
thc. ilntr of llis birth, iu 1830, the said Bmsie TValIa~c, was unrnai.rict1. 
'l'llc said Oscar n'allacc n as a ba3tard child. Tn 1SD.i. t l ~ c  wid Ee i ; s i~  
Wallace mas iliarried to Charley Edwards. 

Oscar Wallacc. u l l ~ g r d  and offered e\ideilce tencliiig to .ihow that 
Charley Ednards ,  \\it11 nlionl his mother intermarried, subsequent to 
his birth, was liis rcputcd father. H e  contended that  fro111 the date of 
iaitl marriage he liwi bee11 and is iiow legitimate in all reqpects, and 
that he is, therefore, one of the nest of kin of liis inaternal uricle. 
Thomas B, Wallncc. deceased, and entitled to sharp TI-ith C. 13. Cross, and 
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the children of D. B. Cross, deceased, i n  the distribution of the sum 
of money now in the hands of the petitioner. 

r ,  I l ie  court was of opinion, that, as a matter of law, conceding that 
Charley Edwards was the reputed father of Oscar Wallace, as  he alleged 
:ind offered to prove, and that  under the provisions c'f C. S., 279, 
Oscar Wallace was legitiniate from and after the date of the marriage 
of his mother to Charley Edwards, and thwefore entitled to  all the 
rights in and to the estate, real and personal, of liis father and mother, 
that lie would liave had had lie beeii born in lawful wedlock, the said 
Oscnr Wallace is not one of the next of kin of Thomas B. Wallace, 
tleccnscd, and is therefore not entitled to a share in the sum of money 
no~v  i11 tlie liands of his adniinistrator. 

F rom judgment in  accordance with this opinion, the respondent, Oscar 
Wallace, a p p d e d  to this Court, contending that  there w:ls error in the 
judgment. 

To sustain his contention that  a t  the death of Thoinas B. Wallace, 
11e was the legitiniate son of Eessie Wallace, the sister of the deceased, 
and, therefore, one of his next of kin, the appellant, Oscar Wallace, 
relics upon the provisions of C. S., 279, which is as follows: 

"When tlie mother of any bastard child and the reputed father of 
such child shall intermarry or shall hare  intermarriet a t  any time 
after tlie birth of such child, the child shall in all respclcts after such 
intermarriage be deemed and held to be legitimate and entitled to all 
the rights in and to the estate, real and personal, of its father and 
mother that  i t  would have had had i t  been born in l a~vfu l  wedlock.'' 
(1017, eh. 219, sec. 1.) 

This statute was enacted in 1017, subsequent to the marriage of Bessie 
Wallace, mother of Oscar Rallace,  to Charley Edwards, in 1899, and 
also subsequent to her death i11 1914; i t  was, however i11 full force 
a i ~ d  effect a t  thc death of Thomas B. Wallace in 1937. I11 Stewart v.  
AStezca~f, 105 N. C., 476, 142 S. E., 577, we said that the statute, by i ts  
cxprcss Innguage, is  retroactive as  well as prospective. W e  held that  a 
cliild born out of wedlock, whose mother had intermarried with his 
q u t e d  father, prior to the enactment of the statute, was the heir of his 
father, who had died subsequent to  its enactment. 

Tlie decision in Sterraid 1 % .  Stewar t ,  liowerer, is not determinative of 
t l ~ c  question presented by this appeal, vllich i s :  Does a cliild born out 
of nctlloclr, wlio by virtue of the statute becomes legit ivate upon the 
subscqucnt n1::rriag.e of his mother to his reputed father, and therefore 
entitled to all the riglits in and to the estate, real and personal, of its 
f a thw and niothcr, that  it  would liave had had i t  been born in lawful 
~rcdlock, also become an heir and one of the uext of kin of a brother 
or sister of its father or motlier, who has die(-1 ~ r i thou t  isi,ue, subsequent 
to the death of the father or mother? 
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The  answer to this question requires a construction of the statute. 
While i t  is  provided that  the child shall "in all respects be deemed 
and held to be legitimate," the result of the change in the status of 
the child, brougli t~about by the marriage of its nl;ther to its reputed 
father, is  declared to be that  i t  "shall be entitled to all the rights ill 
arid to the estate, real arid personal, of its father and mother, that  
i t  would have had, had i t  been boni i n  lawful wedlock." The statute 
provides for no other or further result; being in derogation of the 
common lam, i t  should be construed strictly. We therefore hold that  
there is no error in the judgment. I t  is 

.lfirmed. 

('1,TDF: V. RHODES A X D  BROADUS RHODES v. N E W  PORK LIFE 
IXSURANCE COMPANY. 

(Filed 12 June, 1929.) 

Removal of Causes A a-Statutory restraint on right to  removal uncon- 
stitutional and void. 

A nonresident insurance company has the right to remove a suit brought 
against it from the State to the Federal Court under the Federal removal 
htatute, and the State statute, C.  S., 6295, providing that upon its attempt 
to do so the insurance commissioner shall revoke its right to do business 
in this State is unconstitntional in this respect, arid the right to removal 
obtains notwithstanding that under the statute the company has filed an 
application to (lo business in the Stnte waiving its right to removal. 

CIVIL ACTIOX, before McElroy,  J., a t  April Term, 1929, of JACKSOX. 
Plaintiffs alleged that on 9 October, 1928, the defendant executed 

and delivered to Jessie C. Rliodes a life insurance policy in which the 
plaintiffs were named as beneficiaries; that  said policy contained a pro- 
vision that  if the insured should die as  the result of accidental mealis 
and within ninety days after receiving such injury, the defendant would 
pay to the plaintiffs double the face value of said policy, to wit, $10,000. 

I t  was further alleged that  on 5 Norember, 1028, while said policy 
lras in force, the insured, while liandling a pistol, "permitted the same 
to bc accidentally discharged, and by reason thereof caused the death 
of said Jessie C. Rhodes," the insured. 

Tliereupoii the plailitiffs instituted this action against the defendniit 
to recover the sum of $10,000. 

I n  apt  time the dcfcndant filed a petition for remora1 to the Federal 
Court, allcging that  the defendant was a nonresident of the State of 
North Carolina. 
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Tlie plaintiffs filed a reply to the petition for removal, alleging in 
substance that  on S April, 1901, the defendant had filed an  application 
to transact busiiiess i n  the State of S o r t h  Carolina, in which said ap- 
pliratioii the following language appeared : ((And said company hereby 
agrees that suits conimeiiced in  the State COUITS of Xorth Carolina 
:c&ainst i t  shall not be removed by the  acts of said company into the 
Giiitcd States Circuit or District courts, and that  said comuanv will 

A ,. 
iiot institute aiiv action or suit ill equity in the United States Court 

A " 

against any citizeii of So r t l i  Carolina, growing out of or in any way 
c*o~~~iected  with any policy issued by said cornpairy." 

Tlir. clerk of tlie Suuerior Court of Jackson Countv de~iied the motion 
to remove tlie c a ~ w  to the Federal Court, and upon appeal to the judge 
of tlic Superior Court tlie order of tlie clerk was reversed, and the cause 
rcnio\etl from the Superior Court of Jackson County to the District 
( 'ourt of tlic Unitccl States for thc Western District of Xor th  Carolina, 
fro111 n l~ ic l i  ordcr of reilloval the plaintiffs appealed. 

I ~ K O G D ~ ,  J .  1s  a foreigii life iiisuraiicc conipany, permitted to trans- 
act busiliess ill So r t l i  Carolina by complying n-it11 the insurance law. 
precluded by C. S., 6295, from filing a petition for r e m o d  in a pending 
suit ? 

On S April,  1901, tlie dcfeiidant filed an ;ippliratioli to transact busi- 
lies:: in the State of S o r t h  Carolina i11 accordance with the insurance 
law tlicii ill force. Tlie application stated: "L\lld haid vompaily hereby 
agrees that  suits coninleiiced iu the Sta te  courts of Sor th  Carolina 
:~gaiiist it  shall not be rcmowd by tlie acts of said cornpmiy into the 
Uiiited States Circuit or District courts," etc. This language in  the 
application was designed to comply with the l~rovision: of the statute. 
C. S., 6295, p r o d e s  that  if any foreign life iiisurance coiupaiiy shall 
untlcrtalie to remove a pending snit to the Federal Court that the I n -  
surance Coininissioiier shall revolic the authority to tralisnct business 
in this State. Tlie statute was construed in the case of 2 muranee  Co. z.. 
( ' l o n ~ t x i ~ ~ i ~ t ~ ~ ~ r .  144 S. C., 442, 67 S. E., 120, ancl held constitutional. 
' r l i ~  clccisioii n a s  planted squarely upon the authority of Insnraneo Co. 
1 % .  I ' ITI (  i f l .  202 C. S., 246, 50 L. Ed., 1013. However, the I'rewift case 
was espressly overrnled ill l 'erral  I * .  B u ~ k e  C o ) z ~ t r d i o n  CO., 257 U. S., 
,529, G6 L. Ed., 352. Chief Jz ts f ire  i l 'a f t ,  writing for the Court, said:  
"The principle established by the more recent decisions of this Court 
ib t l i i~t  a state may not, in iiiiposing conditions upoir the privilege of a 
foreign corporation's cloii~g business in the state, esact from i t  a waiver 
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of the escrcisc of such right,  whether  waived i n  advance or  not. T h e  
principle does not depend f o r  i ts  appl icat ion 011 the  character  of t h e  
business the  corporation dors, whetlier s ta te  o r  interstate, although t h a t  
has  beell suggested a s  a distirictioll i n  some eases. I t  rests on the  ground 
t h a t  the Federa l  Constitution confers u l ~ o n  citizens of one s tate  t h e  
r ight  to  resort to  Federa l  Cour t s  i n  ano ther ;  t h a t  s ta te  action, w-hether 
lcgislatire o r  executive, necessarily calculated to  cur ta i l  t h e  f ree  esercise 
of r igh t  thus  secured, is  void because t h e  sovereign power of a s tate  i n  
exclutli~ig foreign corporations, as  i n  t h e  exercise of a l l  others of i t s  
sovereign poners ,  is  subject to  the  l imitat ions of the supreme funda-  
rileiltal law." Fitlelify cC. Deposit Co., v. Tafoya,  270 U. S., 426, 70 L. 
Ed., 664;  Froat L'. E .  1:. Con~ttaission, 271 U .  S., 583, 70 L. Ed., 1101;  
Ilrcno~9cr Fire Ins. Co. v .  Caw, 272 L. S., 491, 2 1  A. L. R., 188. 

I t  is c l m r  therefore t h a t  t h e  reinoTal provisions of C!. S., 6205, is  
un~coilstitutional a ~ i t l  void. Hcnce  the  defendant h a d  a r ight  to rernove 
t l ~ e  case, and  t 1 1 ~  judgment of t h e  Superior  Cour t  is 

A\ffirmetl. 

F. K. IT1:JIPI-IIIL v. STANDARD OIL COJIPAXT 

(Filed 12June ,  1'323.) 

1. Master and Servant C c-In this case held, evidence of master's neg- 
ligence in failing to furnish reasonable help held insufficient. 

Upon evidence tending to sho\v only tliat t l ~ c  defendant's driver of its 
truck \vns sent to defendant's filling station to load a heavy pump on the 
truck, :and that usu:~lly there was sufficient h e l ~ ,  but that  on this occasion, 
without the lil~~\vIetlgc of the elnl~loycr, there was no help, nlid without 
wing tlic available metliod of communicating the fact by telephone to the 

the l~laii~tiff assumed to load the pump without llcll) : H c l d ,  the 
c.vitlencr is insufficient 11~~111 which the plaintiff could recover damages for 
the consequent injury ~11011 the ground that the defendant had failed in 
its duty to supk~ly sufficie~it help, and. defendant's motion for jndgme~~t 
as  of nollsuit sliuuld havc been allo\vcd. 

2. Master and Servant C b-Evidmce of master's negligence in failing 
to provide sufficient heat in office where plaintiff was required to 
work held insufficient. 

TYhere the plaintift' demands judgment for the dcfendm~t's failure to 
hare prolwrly heitted a small ofice in which he was sometimes required 
to work at night, and the plaintid had furnished an oil stove and oil 
to heat the office, and thc defendant contiiiued his employmei~t without 
wml~laint  to or l i l ~ ~ \ \ - l ~ d g c  of the employer of the insufficiency, the evi- 
dence is insufficient to sustain a verdict adverse to the tlefcnda~it upon the 
issues of ~iegligr~nce, contributory ne=ligence and assuml~tion of risks, and 
(lefe11d:mt's motion as  of noi~suit should hare been allowed. 
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A l ~ ~ l ~ ~ i ~  by defendant from Lyon, Emergency J u d g e ,  at  October Term, 
1938, of BURKE. Reversed. 

Action to recover damages for  personal injuries allegcd to h a w  been 
sustained by plaintiff, while at  work as an  employee of defendant. 

Plaintiff alleged in  his complaint that the proximate cause of the 
injuries which he sustained was the failure and neglect of defend- 
ant  (1) to furnish him necessary, proper and sufficient help and assist- 
ance to do and perform the work required of him, and ( 2 ' )  to provide for 
proper and sufficient heat in  the office when plaintiff v;as required to 
work a t  night. These allegations were denied by defendant, who relied 
further upon its pleas that plaintiff had by his own negligence contrib- 
uted to his injuries, if any, and that he had voluntarily assumed the 
risk of such injuries when he accepted employment by defendant. 

Issues submitted to the jury were answered as follows: 
1. Was the plaintiff, Ralph Hemphill, injured by the negligence of 

the defendant, Standard Oil Company, as alleged in  the complaint? 
Answer : yes. 

2 .  Did the plaintiff, Ralph Hemphill, by his own negligence, con- 
tribute to his injury, as alleged in  the answer? Answer: No. 

3. Did the plaintiff, Ralph Hemphill, voluntarily assume the risk as 
alleged in  the answer? Answer: KO.  

4. What damages, if any, is the plaintiff, Ralph Hemphill, entitled to 
rerowr of the defendant, Standard Oil Company? Answer: $2,500. 

From judgment in  accordance with the verdict defendant appealed 
to the Supreme Court. 

.I w r y  & Paffon and  J o h n  41. Nu17 f o ~  p l a i n t i f .  
IS'. J .  Brrin. and S. J .  Ervin, Jr., for d e f e n d n n f .  

CONKOR, J. Upon consideration of the evidence offered at  the trial of 
this action, as set out in  the case on appeal, me are of the opinion that 
there was error in  the refusal of the tr ial  court to allow defendant's 
motion for judgment as of nonsuit, a t  the close of all the evidence. 
C. S., 567.  There was no evidence tending to show that defendant was 
negligent as alleged in  the complaint, but conceding that there was such 
cridence, all the evidence tends to show that  plaintiff, by his own negli- 
gence, contributed to the injuries which he testified that  he  has sus- 
tained, and that plaintiff, when he accepted employment by defendant, 
assumed the risk of such injuries. Defendant's motion should have been 
allowed, and the action dismissed. 

Plaintiff was employed by defendant as a truck-driver, and helper. 
H e  was about 2 0  years of age, and in good physical condition, a t  the 
time he was employed. On the occasion when he  contends that  he was 
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injured, plaintiff had been ordered and directed by his superior to take 
his truck to a filling station, near Hickory, N. C., and to bring from 
the filling station to Hickory, a pump, which he testified ~veighed be- 
tween 800 and 1,000 pounds. When plaintiff arrived at  the filling sta- 
tion there was no one there to load the pump on the truck, or to aid him 
to do so. There was usually a sufficient number of men, employees at  
the station, to load a pump such as plaintiff had been ordered and di- 
rected to bring on his truck to Hickory, whose duty it was to load, or 
help load the pump. Plaintiff had been instructed by his superior on 
previous occasions to call on these men for help. 

When plaintiff arrived at  the filling station, and found no one there 
to aid him, he waited for thirty minutes for help. There was telephone 
connection between the station and the office of plaintiff's superior, 
under whose orders he was acting. Plaintiff did not telephone to his 
superior, or otherwise inform him that there was no one at the station 
to help him load the pump on the truck. H e  undertook to load the 
pump alone and without assistance. He  testified that as a result of his 
lifting the heavy pump, and loading i t  on the truck, he strained his 
back and neck. He  did not suffer from his injuries until that night. He  
continued to work for defendant for several months, without complaint 
to his superior or to the defendant, and then voluntarily left the de- 
fendant's employment. 

Some time in June, 1928, plaintiff was ordered and directed by de- 
fendant to go to Newton, X. C., as an assistant to defendant's agent at  
that place. While working for defendant at  Sewton from June to 
December, plaintiff was required to work in a small office, sometimes at 
night. During the winter defendant provided a small oil stove for 
heating this office. Oil and matches were provided by defendant. Plain- 
tiff testified that the office was sometimes cold and that he suffered 
severe colds because the office was not sufficiently heated by the oil stove. 
There was no evidence that plaintiff at any time made complaint to de- 
fendant or to his superior that the office was not comfortable, or that 
the oil stove was not adequate for the purpose of heating the office on 
cold days and nights. 

The principles which control the decision of the question presented by 
this appeal are stated and discussed by Brogden, J., in Jarvis v. Cotton 
Mills, 194 N. C., 687, 140 S. E., 602. Upon the facts which all the 
evidence in this case tends to show, defendant is not liable to plaintiff, 
and the judgment must be 

Reversed. 
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MYRTLE A. McDANIEL r. TREST JIILLS, Ixc. 

(Filed 12 June, 1929.) 

1. Husband and Wife B c-Wife may recover moneys expended by her 
by reason of negligent injury to husbanci in her action against to16 
f easor. 

A wife may recover from one who has negligently injured her husband 
such monexs as she has been required to pay from her separate estate 
hy reason of his sickness or incapacity so caused, but she may not recover 
for nursing him, or loss of consortium, or mental anguish, or loss of 
support and maintenauce, or for damages he or his personal representa- 
tive might recover in an action against the tort-feasor 

2. Pleadings D e-Demurrer admits allegations of complaint. 
A demurrer to a complaint on the grounds that a caus83 of action is not 

stated therein merely tests its sufficiency to allege a good cause of action, 
and admits the truth of its allegations for the purposes of the demurrer. 

CONNOR, J., dissents. 

APPEAL by defendant from Daniels, J., at  Chambers, New Bern, 
N. C., 15 February, 1929. From JONES. 

Civil action, brought by plaintiff, wife of C. S. MzDaniel, i n  her 
own right, to recover damages alleged to have been sustsined by her as 
a proximate result of the negligence of the defendant in inflicting 
serious and permanent injuries upon her husband while he  was engaged 
in the discharge of his duties as a n  employee of the defendant. 

Plaintiff alleges that  she was living with her husbanc a t  the time of  
his in jury;  that  she has continued to live with him ever since; and that 
in consequence of the defendant's negligence, which caused serious and 
permanent injury to her husband, she has suffered dalrages as follows 
(1)  Heavy expenses incurred and paid by her, made nxessary by her 
husband's injuries; (2 )  services performed in  nursing and caring for 
h im;  ( 3 )  loss of support and maintenance; (4)  loss of consortium; (5) 
mental anguish. 

*4 demurrer was interposed by the defendant upon the ground that  the 
complaint does not state facts sufficient to constitute a cause of action, 
and that  in  reality no cause of action exists in  favor of the plaintiff and 
against the defendant. 

From a judgment overruling the demurrer the defmdant appeals, 
assigning error. 

McXinnon Carmichael and Warren & W a w e n  for plaintiff 
J .  Laurence Jones and Guion & Guion for defendanf. 
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STACY, C. J. Tlie appeal presents the single question as to  whether a 
wife, who is living with her husband, can maintain an  action, in her 
own right, for daniages of arly lci~id, alleged to hare  been sustained by 
her, on account of serious and permanent injuries negligently inflicted 
upon her husband by a third party. TTe think so. I l i i l nnn t  1.. Pozuer 
Co., 189 N. C.,  120, 136 S. E., 307;  Hipy 1%. D u p o n f ,  182 K. C., 9, 108 
S. E., 318. 

But she can recorcr nothing in  her own right which her husband could 
recover or nhicll his personal representatives could recorer i n  case his 
death resulted from the injury. H i p p  v. D u p o n t ,  supra.  

S o r  can she recowr for services performed by her i n  nursiug and 
cariug for her liusbaild (Ch icago ,  cfc., T ~ v a n s i t  Po.  v. X o o r e ,  259 Fed., 
490) ; or for losi of consortium or mental anguish ( H i n n a n t  21. Polcev 
('o., S I I ~ U ) ;  or for loss of support and r~raintenance (Cra ig  1 % .  L u m b e r  
Po., 189 X. C., 137, 136 S. E., 312). 

B u t  w l~en  a wife, l i ~ i l i g  with her husband, has bee11 impelled, through 
the natural and ordinary considerations of family life, to expend money 
out of llcr own personal estate, a3 a proximate result of a negligent 
injury inflicted upon licr husband by a third person, and for which 
neitlier he nor his  personal rcpresentatires can recover, as plaintiff 
alleges in  the instant case, n e  see no ral id reason for holdiug, as agailist 
n demurrer, that  the complaint does not state facts sufficient to consti- 
tute a cause of ac t io~l  in plaintiff's fayor and against the f o r t - f ~ a s o r .  
l i p  . D o  a .  The fanlily in its integrity has been the foun- 
dation, as  ~ i d l  as thc bulwark, of American institutions from the begin- 
ning of our history. I n  fact, it  is the r e ry  cradle of civilization, with 
the fu ture  welfare of the cornn~on\realth dependent, i n  large measure, 
upon the success of i ts  administration. IIence, wlieli a ~vife,  under such 
impulsion and in obedience to its conimand, comes to the aid of her 
husband with the expcnditurc of her separate funds, she is  not to be 
regarded as a volunteer, but as one acting within her colljugal rights, 
and i t  is but meet that ,  untlcr such circumstances, the nroi~gtloer, who 
has forced her to part  \\-it11 lier means, should respond in  damages to the 
estcnt of the rrasonable obligations thus assurnerl and paid by her as a 
direct result of his tortious acts. 

While the common-law priilciple of unity of husband and wife and the 
modern doctrine of complete duality of personalities may clash sorne- 
w l ~ a t  i n  yielding to this result, still, v e  think, the conclusion i s  sup- 
ported by tlie logic of life, if not by the logic of syllogism; and it should 
be remembered that  law is bigger than  logic, life is bigger than law, 
and the function of judicial decision is to state, as near as possible, in 
terms of l av ,  tlie inea~iing of life in action. This middle course, as i t  
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m a y  be called, is  perhaps  a hybr id  between t h e  old and  t h e  new doc- 
t r ines  just  mentioned, o r  a mix ture  of the  two, but,  if so, i t  comes f r o m  
holding f a s t  to  t h a t  which i s  good i n  t h e  old a n d  pressing forward  t o  
t h a t  which is  helpful  i n  t h e  new, a practice heretofore commended by 
a n  au thor i ty  on  domestic relations, a g rea t  lawyer, 2nd one of t h e  
apostles. 

W e  a r e  not  now coucerned with whether  the  plaintiff can  make  good 
her  allegations wi th  proof. T h e  case i s  here on demurrer ,  t h e  office of 
which i s  t o  test t h e  sufficiency of t h e  complaint,  admit t ing,  f o r  t h e  pur-  
pose, t h e  t r u t h  of t h e  allegations of fac t  contained therein. Brick Co. 
v. Gentry, 1 9 1  N. C., 636, 132 S. E., 800; Jwtice  v. Sherard, ante, 237. 

Affirmed. 

COXNOR, J., dissents. 

FRAKR COXE v. JAMES C. DILLARD, JOSEPH A.  JOHNSON, A m  

W. B. TROY. 

(Filed 12 June, 1929.) 

1. Pleadings D +In this case held, cause of action was stated against 
all parties defendant. 
h complaint alleging that the plaintiff a t  the request and for the 

convenience of the defendants made a deed to a certain tract of land t o  
one of them for the benefit of them all in which the grantee assumes 
the obligation of a prior mortgage for them all, and that the grantee de- 
fendant subsequently conveyed to the other defendants urlon like condition 
their proportionate share, specifying the interest of each, states a cause 
of action as  to each, and a demurrer thereto, on the grounds of mis- 
joinder of parties and causes of action and that it  fails to allege a cause 
of action, admits the truth of the allegations, and is properly overruled. 

2. Frauds, Statute of A -Where parties assume debt cm lands deeded 
to another for them, they have a pecuniary interest therein and the 
Statute does not apply. 

Where a grantor makes deed to one of the defendants for the benefit 
of the others, a t  their request and for their convenience, and a prior 
mortgage debt is assumed by the grantee therein, who 1a:er makes a deed 
to the other defendants in which the prior mortgage was assumed by 
them: Held, in the original grantor's action on the mortgage debt to re- 
cover against the defendants for whose benefit the grantee defendant took 
title, the statute of frauds does not apply since each of the defendants 
had a pecuniary interest in the transaction. C. S., 987. 
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3. Deeds and Conveyances C f--4mnteo in deed is bound by covenants 
therein although lie does not sign or execute the deed. 

The grantee i n  a deed containing covenants and sti~ulations purporting 
to bind him heromes bound for their performance eren though he does 
not cswute the deed, and where a grtuitee of Imds assumes il 11riol 
mortgage thereon lie is bound thereby nithout signing the deed. 

CIVIL ACTIOS, before SchencX .  J . ,  at  February Term, 1929, of Buru- 
COJIBE. 

Plaintiff alleged that  J. W. Keys owned a tract of land in the city 
of Asheville arid sold a one-half-undivided interest therein to him 
prior to 1 4  December, 1925, and that  in order to  secure the balance of 
tho purchase price, plaintiff rxecuted and delivered to said Keys his 
promissory notes aggregating $10,250, and securing said notes by a 
mortgage upon the land; that  the sum of $3,750 has been paid on said 
indebtedness, leaving a balance due of $6,500. 

Plaintiff further alleged that  on 26 February, 1926, he sold his undi- 
vided interest in said land to  L. E. Sorrell, W. L. Harrcll,  J. C. Dillard, 
Joseph A. Johnson and W. B. Troy, iiand for the purpose of convenience 
to the parties purchasing the same and a t  their request the deed to said 
property mas made to L. E. Sorrell," ctc. Sorrell executed and delivered 
to the plaintiff three promissory notes aggregating $20,700, "and as a 
part of the consideration the said above-named parties assumed and 
agreed to pay the sum of $6,500 then om-ing to the said J. W. Keys and 
wife," etc. That  on the same day, to wit, 26 February, 1926, Sorrell 
executed and deliwretl a deed to the said W. L. Harrell,  J. C. Dillard, 
Joseph A. Johnson and W. R. Troy, in which said deed the following 
provisions appeared : 

( a )  "The above-described property being conveyed hereby to the par- 
ties of the second part in the following proportional interests: T o  W. L. 
Harrel l  one-ninth; Joseph A. Johnson two-ninths; J. C. Dillard two- 
ninths, and TV. B. Troy two-ninths." 

(b)  "Except the sum of $27,200, which said indebtedness the parties 
of the second part  1 1 ~ r ~ b y  agree and assume and agree to pay in propor- 
tion to their said interest in said larid and premises above set forth." 

I t  n-ill be observed that  the said sum of $27,200 included the $6,500 
indebtedness due Keys and the $20,700 due plaintiff. 

Plaintiff further alleged that  the defendants failed to  pay the indebt- 
edness due Keys. Whereupon Keys advertised the property and sold i t  
a t  public auction, the plaintiff becoming the purchaser thereof for the 
sum of $1,000. Whereupon plaintiff prayed judgment against the de- 
fendants upon the notes amounting to $20,700 executed and delivered to 
him and the deficiency upon the Keys notes, the whole aggregating 
$27,516. The defendants, Dillard and Johnson, demurred to  tho com- 
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plaint upon the ground that  there was a misjoinder of parties and causes 
of action, and that  the complaint did not state facts sufficient to  consti- 
tute a cause of action. 

The  tr ial  judge overruled the demurrer and the defendants appealed. 

Lee, F o l d  d! C o z e  f o ~  p l a i n t i f .  
,Toscpl~ IT'. Li t t l e  f o ~  d ~ f e n d a n t s .  

BROGDEN, J. T h e  plaintiff alleged that  the land mas sold to the de- 
fendants, but that  the deed was made to L. E. Sorrell for their con- 
ven i~nce  and a t  their request. T h e  demurrer admits ihis  allegation. 
Hence Sorrell was rnerely holding the title to the land for the use and 
benefit of the defendants. 

Plaintiff further alleged that  Sorrell conveyed the property to the de- 
fendants by a deed containing a covenant according to the terms of 
which the defendants agreed to pay the indebtedness described in  the 
vornplaint. The  demurrer admits this allegation. 

Upon this state of the record the tr ial  judge was fully justified in 
overruling the demurrer. 

Defendants, however, insist that  the notes in controversy were signed 
not by them, but by Sorrell and plaintiff, Coxe, and tha t  therefore they 
cannot be held upon an oral promise to answer for the debt or default 
of another under the provisions of C. S., 987. 

This positiou cannot be n~ainta ined for two reasons: 
First, i t  appears from the complaint that  the land wa!; purchased by 

Sorrell for the use and benefit of defendants. Henco the defendants had 
a personal and pecuniary interest i n  the transaction, and the statute of 
fraud would not apply. D a l e  1, .  Ltrmbpr Co., 152 X'. C., 651, 68 S .  E., 
134; Peelo u. Powel l ,  156 3. C., 554; 73 S. E., 234; Yot i~c l I  v. Lzimbw 
Po.,  168 N. C., 632, 84 S. E., 1032; S p r i ~ l g s  v. Cole, 171 N. C., 418, 88 
S.  E., 721; Kel ly  H a n d l e  Co .  v. ( ' ~ a u 9 f o d  Y l u n ~ h i n g  C'o., 171 S. C., 
495, SS S. E., 514. See, also, Kel ler  1 % .  P a ~ r i s h ,  196 S .  C., 733, and 
Just ice  v. Rhei.ard, u n f e ,  239. 

Sccond, i t  further appears that  the defeidants reveiled :t deed for 
their proportional interests in the land in which said deed i t  was agreed 
that  they would assume and pay ofl' the indebtedness dmcribed in  the 
complaint. The grantee in a deed contilining covenants and stipulations 
purporting to bind him becornes bound for their performance even 
though he does not execute the deed. Pee7 1 . .  Pd, 106 S. C.. 782. 

A\ffirn~cd. 
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(Filed 12 June. 1929.) 

Wills D 11-Evidence in this case on question of mental capacity held 
competent. 

Upon the trial of the iqsues of delrisacit ccl l ion it is conlpeteut for the 
disinlieritcd cliild of the testator to testify as to her fii~ancial condition, 
the fact of di+~lleritance, and affectionate relationship between her and 
the testator upon the question of the mc'ntal calmcity of the testator. 

CIVIL A C T I O ~ ,  l~cfore JIcl:'lroy, J., at October Term, 1928, of 
B r - ~ c o x s s .  

The  evidence telideti to shorn that  on 6 May, 1922, J o h n  E. Casey ese- 
cnted a last will and tcstament devising all of his property to his widow 
for life, and after her death one-third thereof to hlollie Harris, one- 
third to his granddaughter, ElIa Reed, and one-third to his great-grand- 
daughter, Annie Xorrow, and his great-grandson, Broadhurst Morrow. 
T h e  testator died on 2 5  November, 1925. 

The caventors arc Emma Connor, the only living daughter of the tes- 
tator, and J. R. Dotson, grandson, and Minnie Gregory, great-grand- 
daughter of the deceased. Emma Connor, daughter of the deceased, 
received one dollar under the will of her father, and  the other caveator, 
Xinnie  Gregory, rcceivcd one dollar, arid the caveator, Dotson, received 
nothing. 

Appropriate issues were submitted to the jury and answered in favor 
of the propounders. 

From judgnle~it up011 tlie verdict caveators appealed, assigliing error. 

BROGDEX, J. Eninia Connor, one of the caveators, and the only living 
cliild of the testator, was asked the following questions: 

1. "What property h a r e  you now?" 
2. "Did you get anything by the last v i l l  and testament of John E. 

Casey 2" 
3. "Now did your father treat you with reference to his treatment 

of your other sister while you were young?" 
The witness answered the first question "Xone"; the second question 

"So"; and the third question, "I never had any trouble with my father." 
XI1 of these questions were objected to by the propounders and the 

answers of the witness were stricken out, and the careators excepted and 
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assigned the ruling of the court as error. These exceptions constitute 
exceptions 1, 2 and 3, and present three questions of law, to wi t :  

1. I s  the financial condition of a child excluded from the will of the 
father competent upon the issue of mental capacity? 

The law answers this question in  the affirmative. I n  re Staub's Will, 
172 N. C., 138, 90 S. E., 119; I n  re Hinton's Will, 180 N. C., 206, 104 
S. E., 341; I n  re Stephen's Will, 189 N.  C., 267, 126 S. E., 738. 

Such e~ idence  is also competent upon the issue of undue influence. 
I n  re Creocy, 190 N. C., 301, 129 S. E., 822. 

2. I s  the disinheritance of a child competent evidence upon the ques- 
tion of mental capacity? 

The law answers this question in the affirmntire. I n  re Hinton's 
1Tri1l, 180 N. C., 206, 104 S. E., 341. 

3. I s  evidence of kindly and affectionate relationship hetween the tes- 
tator and the nlrmbers of his family competent upon the issue of mental 
capacity? 

Tho law answers this question in the affirmative. Bost 2.. Bost, 87 
N. C., 477; I n  re RUTW' Will, 121 K. C., 336, 28 S. E., 519. 

Therefore the exclusion of testimony was error, and tl e caveators are 
entitled to a 

New trial. 

SADIE m u  H O W A R D  P I E R C E ,  BY T~rmit SEXT FRIEND, H.  C .  SCHUI,I<EX, 
7'. A R C H I E  T. P I E R C E  AND ROYAL IR 'DEhlXITY ('OMPANT. 

(Filed 12 June, 1929.) 

Guardian and Ward C a-4uardian not liable for loss to estate of ward 
when he has exercised good faith and due diligence. 

The liability of a guardian and the surety on his bond for n loss to  the 
estate of the ward caused by the failure of a bank i n  which the guartlinn 
kept deposits of the estate, does not attach when it is found that the 
gutlrtlian escrcised good faith and due diligence, and thr refusal of thc 
trial court to substantially submit this issue to the jury nnrler the rvi- 
tkncc i n  this case is reversible error. 

APPEAL by defendant, Royal Indemnity Company, from Cranmer. J . ,  
a t  November Term, 1928, of COLUXBUS. Xew trial. 

Sction to recover of a guardian and the surety on his bond the amount 
due his wards. 

The issues submitted to the jury were answered as follo~vs: 
1. What amount, if any, are  plaintiffs entitled to reclsver of the de- 

fendants? Answer : $206.30, with interest. 



N. C.] SPRING T E R M ,  1929. 349 

2. Wha t  amount, if any, is the Royal Indemnity Company entitled 
to recover of Archie T. Pierce? Answer: $206.30, with interest. 

From judgment on the verdict, the defendant, Royal Indemnity C'om- 
pany, appealed to  the Supreme Court. 

Greer  (e. B e n n e t t  for plaintiffs. 
Isaac ('. T17right for de fendan t  company .  

CONNOR, J. 011 5 November, 1923, the defendant, Archie T. Pierce, 
was appointed by the clerk of the Superior Court of Columbus County, 
North Carolina, guardian of the plaintiffs, his infant children. As such 
guardian, he filed a bond, in the form required by statute (C. S., 2162), 
which the defendant, Royal I idemiii ty Company, had executed as surety. 
O. S., 339. The penalty of said bond is $750. The  bond was approved 
by the clerk, and the defendant, Archie T. Pierce, as guardian of plain- 
tiffs thereafter received the sum of $333.33, in cash, which he deposited 
in the Bank of Columbus, of Whiteville, N. C. 

There was an  agreement between the guardian and his surety that  
wid  deposit should bc under their joint control, and that  checks on said 
deposit should be approved and countersigned by an  agent of the surety. 
Checks were drawn on said deposit, froin time to time, for  amounts 
properly espended by the guardian for his wards. Accounts filed by the 
guardian, from time to time, showing that  the money due the plaintiffs 
by their guardian was deposited in said Bank of Columbus, were audited, 
approved a i d  recorded by the clerk of the Superior Court. 

On 31 January,  1927, the Bank of Columbus was adjudged insolvent. 
It has ceased to do business. I t s  assets are not sufficient for the pay- 
ment i11 full of its liabilities. 

On 7 Narch,  1927, the defendant, Archie T. Pierce, guardian of plain- 
tiffs, filed an  accouiit with the clerk of the court, showing that  thc 
balance in his hands due his wards, on said date, mas $257.31. H e  
reported to the clerk that  he mas unable to replace the amount which he 
had lost by the insolrency of the Bank of Colun~bus, and prayed that  
he be released from liability to his wards. H i s  prayer was refused by 
the clerk, who, however, inadc an  order, discharging the said Archie T. 
Piercc as guardian of the plaintiffs. Thereafter, this action was begun 
by plaintiffs, appearing by their duly appointed nest friend, to recorer 
of deferidants the amount due them. 

At the trial, defendant, Royal Indemnity Company, tendered an issue 
as follows: 

"4. Did the defendaiit, Archie T. Pierce, exercise reasonable diligence 
and good fai th in the handling of the guardianship funds?" 
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The  court declined to submit this issue, and said def'endant duly ex- 
cepted. I t s  assignment of error based on this exception is  sustained. The  
issue,arises upon the pleadings; there was evidence terding to support 
the defense relied upon by the surety. The  refusal to submit this issue 
was error, for which the appellant is  entitled to a new trial. I n  Sheets  
1.. Tobacco Co., 195 N .  C., 149, 141 S. E., 355, we said: "Good fai th 
:tnd due diligence on the par t  of the guardian, however, will protect the 
guardian and the sureties on his bond, from liability for losses." 

I f ,  upon the new trial, the issue tendered by defenllant, Royal I n -  
demnity Company, be answered in  the affirmative, the plaintiffs will not 
be entitled to recover in this action. There are other assignments of " 
error on this appeal which need not be considered at t1.h time as there 
must be a 

S e w  trial. 

STATE v. BAXTER STANSBERRT. 

(Filed 12 June, 1929.) 

1. Appeal and Error E g-Record conclusive on appeal, 
On appeal the Supreme Court is bound by the record as it is sent up. 

2. Criminal Law I g-Instructions on aspect of case not supported by 
evidence held reversible error. 

Evidence which tends only to show that a male perlgon over eighteen 
years of age met the prosecuting witness on her way to a spring near a 
school she was attending, nnd that he caught her by the arms for a 
nloment and then released her, using no improper language, and that she 
was then afraid to continue her way to the spring because she did not 
know "who all was over there" without testimony that the defendant 
caused her not to go to the spring is insufficient to support an instruc- 
tion that if, under the circumstances, the prosecuting witness left the 
place where she had a right to be, or did not go to the spring by reason of 
the defendant's putting her ia fear, the defendant wou11-l be guilty under 
the provisions of C. S.. 4215, is reversible error, and n new trial will be 
:iwarded. 

APPEAL by defendant from X o o r e ,  J., at November Term, 1928, of 
CHEROKEE. 

Criminal prosecution tried upon an  indictment charging tha t  the de- 
fendant did, on 5 Sovember, 1928, with force and arms, assault, beat and 
wound one Beula Kilpatrick, a female, the defendant being, a t  the time, 
n male person over eighteen years of age. C. S., 4215. 

I t  is not right clear from the record as to what took place in this 
case. But  it seems that in August, 1928, four young girls, Annie Lee 
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Davis, her sister, Alice Daris ,  Polly Woody and the prosecuting witness, 
Reula Kilpatrick, all students a t  Marble, S. C., and each about fifteen 
years of age, were on their way to a spring, not f a r  distant from the 
school, when they met four young 111~11, J u d  Stansberry, W. G. Griggs, 
Forest Abernathy and tlie defeiidant, Raxter Stansberry. The  boys were 
apparently k n o ~ ~ 1 1  to the girlq; they had seen them before. I t  seenis that 
the Dar i s  girls and Griggs l ire within a half mile of each other. 

The substance of Beula Kilpatricli's testinlony is, that  while tlley 
"were all around there, all together, standing in the trai l  that  leads 
to the spring, Baster  Stansberry caught hold of my arm. I told him to 
turn me loose. HP did not turn  me loose when I told llini to. I jerkccl 
loose and ran back to the schoolliouse. I was afraid to go to the s l~r ing  
because I didn't knou who all was over there. H e  didn't say anything 
a t  all out of the way to me, not a word. When he took hold of me I 
stood still. The others had gone on but they were not out of my sight. 
A\nnie Lee Davis got back to the schoolhouse when I did." 

Thc tr ial  court instructed the jury, among other tliings, that if tlie 
lmosecuting witness "left the place where she had a right to be, or did 
not go to the ipring by reason of his putting her in fear, or she n a s  
l ~ u t  in fear by reason of the defendant's conduct, that  wol~ld be an 
:issault, and if you so find beyond a reasoriable doubt, it  would be your 
duty to convict the defendant." Exception. 

Verdict : "Guilty of the charge.'' 
Judgnient:  Two years on the roads. 
Defendant appeals, assiguing errors. 

.Itfosney-General H m m n t i f t  and  Ass is tant  . - l f t o~ .ney -C:~~ l~raI  -1-ns11 
for t h e  S t u f e .  

J .  I). -1 Iu l lo~~ee  and X o o d y  S. Mood!j f o ~  de fendan t .  

STACY, C'. ,J. The trial court eviclently 11ad more facts before it thau 
appear in the agrwd case on appeal. But  n e  are bound by the record 
:IQ i t  is sent up. A'. 1 % .  H u r b e r f ,  183 K'. C., 760, 118 S. E., 6. 

Conceding that  the eridcnce may be sufficient to carry the case to tlic 
jury on the theory of an assault and battery (8. Y. llcmphill, 162  N. C., 
632, 78  S. E., 1 6 f ) ,  still ~ v e  think the tr ial  court erred in submitting i t  
or1 thc aswmption that sufficient show of force or threat of ~ io l ence  
had been offered by the defendant to put  the prosecutris in fear and 
thereby cause her to leave from vliere she was, or to desist from going 
to the spring. She  does not say that  the defendant's conduct was the 
cause of her leaving or going back to the schooll~ouse. Nor does she say 
that she was put in fear by him. On the other hand. she says she n a s  
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afraid to go to the spring because she did not know "who all was over 
there." The  defendant said nothing, not a word, out of the  way to the 
prosecuting witness. S. v. Daniel, 136 N .  C., 571, 48 S. E., 544. 

On  the record as presented, the defendant is  entitled to have the 
judgment vacated and a new tr ial  awarded. I t  is so ordered. 

New trial. 

STATE v. WILBGRS GRIGGS. 

(Filed 12 June, 1929.) 

1. Appeal and Error E g-Record conclusive on appeal. 
On appeal the Supreme Court is bound by the record as it is sent up. 

2. Criminal Law I g-Instruction in this case held reversible error as  
expression of opinion by the court. 

An instruction upon a vital question a t  issue on the trial of an assault 
of n male person over eighteen years of age upon a female, C. S., ,421.5, 
which assumes the fact at issue is reversible error. 

.IPPEAL by defendant from Moore, J., at  November Term, 1928, of 
CHEROKEE. 

Criminal prosecution tried upon a n  indictment charging that  the 
defendant did, on ri Norember, 1928, with force and arms, assault, beat 
and wound one Annie Lee Davis, a female, the defendant being, a t  the 
time, a male person over eighteen years of age. C. S., 4215. 

This  is a companion case to S. a. Bnster Stansberry, tmfe ,  350, as the 
two cases grow b u t  of the same general surroundings, though there is 
more eridence of an  assault in the present case than in  the other one. 

Here, the prosecuting witness testified that  the dcfenliant caught her 
around the waist, called her "little blue eyes," and carri1.d her down the 
hill thir ty or forty feet. This lvas denied in  toto by the defendant, who 
said that he was on his way with Forest Abernathy to look a t  a house, 
wliich Abernathy's father had purchased, and to lock ii up, when they 
met the girls on the way to the spring. 

The  following excerpt, takcn from the charge, consti.utcs one of the 
defendant's exceptire assignments of e r ror :  

"There is no eridence anywhere, gentlemw, that  they went on to the 
house to look a t  it or to lock it up, but they stopped near the spring, 
and then these girls came along and they all got to talking there, but 
none of the other cases are before you now, gentlemen, but the de- 
fendant Griggs who took the little girl off as  I have cescribed to you 
in to  the woods." Exception No. 2. 
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Verdict: "Guilty of the charge as to Wilburn Griggs." 
Judgment:  Two years on the roads. 
Defendalit appeals, assigning errors. 

Attorney-General Brummitt and Assistant Attorney-Genwal Sash 
for f h e  State. 

J .  D. -1Ialloner~ a n d  Noody d? Xoody for defenclanf. 

STACY, C. J .  It would appear tliat the instruction which constitutes 
the defendant's secoiid exceptive assignment of error, above set out, 
c~olitains an  inadrertent expression of opinion, prohibited by C1. S., 564, 
to  the effect tliat the defendant had taken the little girl off into the 
woods, when this was the crucial point in the case and strongly denied 
by the defendant. 8. z3. Hart, 186 N .  C., 582, 120 S. E., 343; Speed 21. 
Perry, 167 S. C., 122, 83 S. E., 176. The error is just one of those 
casualties which, now and then, befalls the most circu~nspect in the trial 
of causes 011 tlie circuit. 8. 2'. Allen, 190 N .  C., 498, 130 S. E., 163; S. 
1'. Rline, 190 S. C., 177, 129 S. E., 417. Indeed, the case on appeal was 
liot settled by the judge, and it is possible that  tlie charge, as reported, is 
r~o t  as given, but we are bound by the record. S. 1.. Harberf, 185 X. C., 
760, 118 S.  E., 6 ;  is. 0.  If'hecler, 185 K. C., 670, 116 S. E., 413; Cogdill 
r .  Ifardwood C'o., 194 S. C'., 745, 140 S. E., 732. 

Fo r  the error as i n d i m t d ,  a new tr ial  must be awarded, and it is  so 
ordered. 

S e w  trial. 

(Filed 12 June, 1929.) 

Parties B +Heirs of grantor of deed providing for reversion are ncces- 
sary partics in action by grantee's heir to enforce contract of sale 
thereof. 

An estate for life conveyed by deed upon conditions affecting a rever- 
sion cannot be judicially determined when the heirs at law of the deceased 
grantor having a possible interest therein are not made parties, and 
when this defect of parties appears on the record the Supreme ('ourt will 
remand the case i n  order that they may be joined. 

CIVIL .KTION, before t farding, J., at  November Term, 1925, of 
XECKLESBTRG. 

On 14  November, 1884, R. hl. drnlour  and wife conveyed a certain 
tract of land to Stanford Holdsclam and ~vife. After describing the land 
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30 conveyed the following language occurs in the deed: "To have and to 
hold the aforesaid lot v i t h  all the appurtenances thereto belonging, in- 
c3luding the right of dower of the said L. C. Armour ( f e m  c o v e ~ t )  
to the said Stanford Holdsclaw arid wife during their natural  life and 
the parties of the second part  hereby agree not to d i s ~ o s e  of said lot 
to any one escept the parties of the first part, or  by their c30nsent or their 
heirs' consent. 

And it is  further agreed that  at the decease of the parties of the 
second part  that  the title of said lot shall revert to  the palties of the first 
part, thcir heirs, esecutors and assigns, they paying a fa i r  price for the 
bRnlC. 

I n  witness nhereof, the parties of both parts have heleunto set their 
hands mid seals, this 14 Soveinl)er, 1884." R. 31. .\rmour C. Armour, 
Stanford Holdsclaw, Hannah Holdsclaw. 
L. C. Armour, wife of one of the grantors, died in 1t191, and R. 111. 

*lrniour, tlie other grantor, died in  Ju ly ,  1913. Stanford Holdsclaw died 
in 1913, and thereafter his wife, IIannah I-Ioldsclaw. died intestate, lear- 
ing two sons, to ~v i t ,  Walter Johnson and Will Houser. Walter Johnson 
died intestate in 1918, leaving a widow, I d a  Jolinson, a n 1  the following 
cahildren, to wit : Walter Johnson, Pa rks  Johnson, Willie May Johnson, 
Har ry  Lee Johnson and Bernard Johnson. Will Housei- died in 1923, 
intestate, leaving a nidolv but 110 child or the representative of any 
child. 

I t  was adnlitted that the land had been "in the adverse, open and non- 
disputed possession of the heirs a t  Ian. of Hannah Holdsclaw since 

October, 1913." 
The above named heirs a t  law of Walter Johnson :ind his widow 

filcd a petition in the  Superior Court for the sale of said land for 
division, and the plaintiff I-Iamilton was :~ppointed rclnimissioner to 
itlake the sale. The sale was made on 4 July,  192i,  and the defendant 
Henderson became the last and highest bidder for tho land. When the 
plaintiff tendered a deed for said property to the defend~int he declined 
to accept the deed and pay tlie purchase money upon the ground that  
said deed could not and did not convey a good title. The  tr ial  judge 
decretd that "Hannah Holdsclaw had only a life estate u the land de- 
wrihed in tlie deed, and that  a t  the death of said defendants, Holdsclan- 
and wife, IIannnli Holdsclaw, the property reverted to R. 31. Armour 
or his heirs a t  law, "they paying R fa i r  price f o r  thv sanie." from 
which judgment the plaintiff appealed. 

Z. V .  l 'urlington for p la in t i f f .  
S o  counsel for d ~ f e n d a n f .  
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BROGDEN, J. It appears  t h a t  the  heirs  a t  l aw of the  g ran tors  have not 
been made  part ies  to  th i s  action, and  therefore the i r  rights,  if any, can- 

not be determiried unless they a r e  brought into court  a n d  afforded a n  

opportuni ty to  assert ally claim they m a y  have. T h e  cause is  remanded 

t o  t h e  end tha t  the  heirs  a t  law of t h e  grantors  m a y  be duly made part ies  

t o  t h e  proceeding. 
Remanded.  

ED CEXAJIBERS SMITH v. ARTHUR E. DICKS. 

(Filed 12 June, 1929.) 

1. Corporations K d-Upon expiration of charter of corporation assets 
thereof do not escheat. 

Upon the expiration of the charter of a corl~oration the directors thereof 
hold tlie assels a3 trustee.. first for the creditors, and secondarily for the 
5tockllolders in good standing a t  the time of the expiration of the charter, 
C. S., 1193, 1194, 119S, and there is no escheat as  against the rights of 
stockholders under the provisions of C. S., 5784. 

2. Same--Stockholders at time of expiration of charter of corporation 
are entitled to pro rata part of corporate assets. 

TVhere an incorporated social club has continued for more than three 
years after the expiration of its charter to operate as  though the charter 
had not expired, tllc memberq or stockholders in good standing a t  the 
time of tlie expiration of thc charter are entitled in equity to a pro rata 
share in the assets of the corporation to the exclusion of members taken 
in after its expiration, wit11 the right to sell arid conrer the same, where 
the riyhts of creditors are not involved. 

3. Same--Nonresident members of social corporation, excluded from con- 
trol or ownership of corporate property, are not entitled to share in 
corporate assets upon dissolution. 

Where the constitution and b y l a w  of an incorporated social club 
clearly provide that its prol~erty should be owned and controlled by its 
resident ~nembership to the esclusion of nonresident members, such non- 
resident members, taken in a t  greatly reduced membership dues, are  not 
entitled to share in the aswts of the corporation upon the expiration of 
its charter. 

_\PPEAL by clefendant f r o m  S ~ c n n ,  J . ,  a t  Chambers, 29 April, 1929, of 
WAKE. Affirmed. 

Submission of controversy without  action. Agreed case : 
"1. T h e  above named, Ed Chambers  Smi th ,  is  now a n d  was a t  t h c  

times hereinafter  mentioned, a citizen and  resident of the county of 

Wake  and  S t a t e  of X o r t h  Carol ina.  
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"2. That  the above named, Arthur E. Dicks, is a citizl2n and resident 
of the county of Wake, and State of Nor th  Carolina. 

"3. T h a t  on 18  August, 1885, the Capital  Club of the city of Raleigh 
was organized, and incorporated for literary and social purposes, and 
obtained a charter under the laws of the State of North Carolina, and 
in pursuauce of said purposes mailitained a club for its members, gov- 
erned by a constitution and by-laws adopted by said Capital Club of 
the city of Raleigh, and that  a copy of said charter, constitution and 
by-laws i s  hereto attached marked Exhibits A, B and 12, respectively. 
(For  a decision of the case i t  is unnecessary to include the exhibits in 
this opinion.) 

"4. That  the said Capital Club of the city of Raleigh was chartered 
for a period of thir ty years from 18  August, 1885. 

"5 .  That  on June,  1902, the Capital Club of the city of Raleigh 
acquired by purchase a certain lot of land in  the city of Raleigh, N. C., 
a t  the northeast intersection of Martin and Salisbury streets, and erected 
thereon a club house, said tract or lot of land being more particularly 
described as follows : 

'"Situate in the city of Raleigh, N. C., and beginning a t  the south- 
west corner of Lot KO. 115, i t  being the northeast corner of intersec- 
tion of Salisbury and Martin streets; running thence north along the 
east line of Salisbury Street about 70 feet to the southwest corner of the 
lot forinerly owned by B. 31. Moore; running thence e a ~ t  parallel with 
Martin Street abolut 70 feet to  the lot formerly owneo by the Coley 
heirs, and now owned by Mrs. F. P. Tucker;  running thence south 
parallel with Salisbury Street 70 feet to the line of Martin Street;  
thence west along the north line of Martin Street, about 70 feet, to 
the beginning, together with all buildings and appurtenances thereto 
belonging.' 

"6. That  the charter of the Capital Club of the city of Raleigh ex- 
pired by limitation oil 18 August, 1915, a t  which time there were 168 
resident members of said club and about 40 nonresident members; that  
the fact of the expiration of the charter was not discovered by the 
club until sometime in 1922; that  in the meantime those who were 
nicmbers of the corporation a t  the time of the expiration of the charter, 
being ignorant of the fact that  the charter had expired, continued to 
operate a club in said building, until some time in 1923, when it was 
tliscorererl that the charter had expired and thereupon, on 7 April, 1922, 
n charter was obtained from the office of tlir Secretary of State, incor- 
porating the Capital Club of the city of Raleigh, Inc., the then resident 
members of the club being the incorporators. That  during the time 
hetween the cspiretion of thc charter of the old corporatioil and the 
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incorporation of the Capital Club of Raleigh, Inc., the  old members 
who operated the club, associated with themselves certain new members 
by election and between the date of 18  August, 1915, and 18 August, 
1918, approximately 30 additional members mere so admitted, making 
the membership 198 resident members 011 1 8  August, 1018. Tha t  110 

conveyance of any interest in tlie property was made by any old member 
to any new member. 

"7. Tha t  no effort was made to wind u p  the affairs of the corporatioil 
within three years from the date of the expiration of the charter, none 
of its officers and members being aware of the fact that  the charter had 
expired. Those who were members of the corporation continued the 
operation of the club, arid associated new members with them by election 
just as if tlie charter had not expired. 

"8. Tha t  there were no debts of the corporation a t  the time of the 
expiration of its charter 011 18 August, 1015, or  a t  the end of three 
years from that  date, except current operating espeiises arid a mortgage 
indebtedness which i s  embraced in a deed of trust made on said property 
by the Capital Club of the city of Raleigh, N. C'. That  all currtnt  
operating expenses have been paid. 

"9. That  stxtions 6 and 7 of the charter of the Capital Club of the 
city of Raleigh (the old coiporation), which charter was in force up 
uiitil its c~xpiratioii in August, 1915, a re  in words and figures as follows, 
to wit :  

" ' (6)  The rluniber, qualification, privileges, a d  method of election 
of members shall br  fixed by the by-laws of the corporation; provided, 
that  no person shall ever be admitted as a nieinber of the corporati011 
except upon the payment of twenty-five dollars ($25.00) as  an  entrance 
fee; which cntraiice fee riiay bc increased or decreased as to persons 
admitted to membership after the date of incorporation, to such sum 
as the by-laws limy prescribe. Any person may volui~tarily erase to be 
a meniber of the corporatioil whenever lic sws fit to withdraw there- 
f rom;  and any membcr may be rxpellcd, and may forfeit his member- 
ship, under such rules and regulations as may I)e fised by the by-laas. 

" ' ( 7 )  N o  member shall h a r e  the right to sell or  transfer his inern- 
bership or his rights or pririleges as  such, or to substitute another per- 
son as  a member in his place; and any person ceasing to be a member, 
whether voluntarily or Ly expulsion, or by death, shall forfeit all rights 
and privileges of membership and all rights and claim in and to the 
property of the corporation, and all his interest in such propertx shall 
T est in the corporation absolutely.' 

"10. That  under and by virtue of the provisions of sectioiis 6 and 7 
of the charter set forth ill scctioli 18 thereof, article 4 of the Consti- 
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tution in sections 1, 2 and 3 regulates the status of resident and non- 
resident members, said sections 1, 2 and 3 being in  words and figures 
ns follows, to wit : 

" 'Section 1. Nembers sliall be classed as residcnt, nonresident and 
honoray .  

" 'See. 2 .  Resident nlembers are  such as reside or h ~ r e  a place of 
1)usi11ess in Rnleigll Township. They are subject to dues and assessments 
niid have a right to rote and hold office. 

"'Sec. 3. Nonresident members are such :is reside oui of, and have 
IIO place of business in  Ealeigh Township. They are not subject to 
asscssnlents and are not entitled to ro te  or hold office.' 

"11. That  said sections were in force a t  tlie time of the expiration 
of tlic charter of tlie Capital Club of the city of Raleigh. 

"Scc. 10-1.-Section 2 of Article TI provides 'persons elected 11011- 

wqident members shall pay annually ten dollars i n  advance, and shall 
bc esenlpt from all other dues. 

"12. Tha t  plaintiff was a resident member of the Capital Club of the 
city of Raleigh ill good standing on 18 August, 1915, and by virtue 
thereof clainis that he is the owncr of a 1/168th ulidirided interest 
i n  fee iu tlie property described in  section fire hereof. 

"13. That  plaintiff and defendant ha re  entered into rl written con- 
tract whereby plaintiff has contracted to sell and defendant has con- 
tracted to buy at tlic price of $250 the undirided ilitercst of plaintiff 
in tlie lands described in  said paragraph 5 ,  provided that  iuterest 
amounts to a 1/168th undivided interest in fee, as  claimed by plaintiff, 
but defendant now refuses to comply with his contract on the grounds 
that plaintiff is not the owner of said interest claimed and therefore 
ca~lnot comply with his contract to convey. 

Plaintiff co~l te~rds :  That  upon the expiration of the charter on 15 
.\ugust, 1916, a11 resident members in good standing immediately be- 
caullie tcJnalLts ill common of the club real estate alld o-her property, 
: I I I ~  tliat llc as sue11 nieniber became the owner in fee simple, subject 
to the tlicn outstanding mortgage of a 1,/168th undivided interest 
tlicrciii. 

Defciidant contends : 
"(1)  That  upon the expiration of the charter of the Capital Club 

of the city of Raleigh upon 1s August, 1915, the entire property of 
said club cschcatcd to the University of North Carolina. 

" ( 2 )  That  tlie pcrsons vlio became members of the club within three 
pears nfter the espiration of the charter on 18 August, 1915, hare  the 
samc rights in the club property as those n.ho were membws a t  the time 
of the expiration of the charter. 
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"(3)  That  the nonresident members who were members of the club 
in good standing a t  the date of the expiration of the charter and those - - 
who became members of the club v i th in  three years after the expiration 
of thc chartclr are entitled to the same rights in the club property as 
the resident nicmbers. 

'((4) Tha t  plaintiff is not entitled to  a 1/168th undivided interest in 
fee ill said property, subject to outstailding mortgage indebtedness." 

The court rendered the following judgment: "This cause coming 
on to be heard and being heard a t  Chambers, before his Honor, R.  A. 
S u r ~ n ,  judge, of the Superior Court, upon the agreed case herein and 
after hearing tlie a rgun~ent  of counsel for the plaintiff and defendant, 
and after c&siderat~on of t h ~  facts set forth in the agreed case and 
the exhibits attached thereto: I t  is ordered, adjudged and decreed: 

"I. That  upon the expiration of the charter of the Capital Club of 
the city of IZaleigli on 18 August, 1913, the resident rnernbers in good 
,tanding a t  that  time became tenants in common of tlie property of 
<aid corporation, subjwt to whatever dcbts i t  might owe at tlie date 
of the exuiration of the charter. 

" 2 .  That  those ~)wsons  who became mcrnbers of the club within three 
years after the expiration of the said charter have no interest as  tenants 
in common in the property of the Capital CIub of the city of Raleigh. 

"3. That  the noiiresitlent members who were members of the club 
a t  the date of the expiration of the charter and those who may have 
joined since that time ha re  no interest as tenants in common in the 
property of the ('apital Club of the city of Raleigh. 

"4. That  the plaintifl, E d  Chambers Smith, is  seized and possessed 
of all undivided 1/168th interest i n  fee in the property of the Capital 
('lub of the city of Raleigh, and has the right to convey said interest 
ill fee, and upon conreyalicae to the defendant i s  entitled to  recover of 
tlie defendant the sun1 of $250 and tho costs of this proceeding." 

The defei~dant exccptrcl and assigned error to the court below signing 
the judgnient, and appealed to the Supreme Court. 

J o h n  TV. I l insdalc  fo) .  plaintilf'. 
Pau l  F. i$'mifh f o r  d t f e n d a n f .  

CLARI~SOX, J .  We think there is  no merit i n  tlie assigiiinent of crror 
to the court below sig~ling tlie judgment set forth in the record. The 
cliarter of the Capital Club of tlie city of Raleigh, expired by limita- 
tion, on 1S August, 1915. _I t  the time of the expiration of its charter 
i t  owned a valuable piece of real estate in the city of Raleigh at th(8 
northeast corner of J l a r t i n  and Salisbury streets, upon which was 
ijituatecl the club building. 
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On 18 August, 1913, there were one hundred and sixtyeight  resident 
nlnnibers, one of whom was plaintiff, and forty nonresident members in 
good standing. KO effort was made to liquidate and distribute the  assets 
of tlie corporation within three years from the date of the expiration 
of its charter, the said corporation continuing to opeltate under the 
provisions of its charter, constitution and by-lam, as though its cor- 
porate existence had never ceased, unti l  7 April,  1922, when a new 
c~linrter was procured. 

The  plaintiff contends tha t  he became a tenant in coiimon with the 
other resident members of the corporation in good standing on 18  
-Iugust, 1916, and that he is  the owner in fee simple anc had the right 
to convey to tlie defendant one onehundred sixty-eighth (1/168) 
undivided interest iu the said property. The  defendant denies the power 
of the plaintiff to coiirey the interest claimed. 

Tlie defendant contends: (1) That  upon the expiration of the charter 
of the Capital Club of the city of Raleigh upon 18  August, 1915, the 
r~ntirc property of said club eseheatcd to the University cf North Caro- 
lina. We camiot so hold. 

C. S., 1193, is as follows: "All corporatioils whose charters expire 
by their own limitation, or  a rc  annulled by forfeiture or otherwise, 
shall continue to be bodies corporate for tlirech years after the time ~vheii 
they would have been so dissolved, for the purpose of prosecuting and 
defending actious by or against them, and of enabling them gradually 
to settle and close their concerns, to dispose of their property, and to 
divide their assets; but not for the purpose of continuing the business for 
which thc corporation was established. I n  any pending action the court, 
i11 its discretion, may extend the time for winding u p  the affairs of 
such corporation." 

C'. S., 1194. in part, is as follows: "On the dissolutioii :ii any manner 
of a corporatioli, uliless otherwise directed by an  order of the court, the 
directors are trustees thereof, with full power to settle t l e  affairs, col- 
lect the outstanding debts, sell mid convey tlie property. and, after 
paying its debts, d iv ide  a n y  surp lus  moneg  trnd o f h e r  p r o p e ~ t y  among 
the  stoc.kholders," etc. (Italics ours.) 

('. S., 1198, in part, is as follows: "Any surplus funds, after pay- 
nieiit of the creditors and costs, expenses and allowances, shall be paid 
to the preferred stockholders according to their respecti3:e shares, and 
if there still be a surplus, i t  shall be dizrided a n d  paid to t h e  general 
sfocX.holdei.s ~ ) ~ ~ o ~ ) o r f i o ~ ~ a f e l y ,  according 10 t h e i r  w s p e c f i ~ ~ e  shares." 
(Italics ours.) 

The statute permitted tlie corporation to continue as a caorporate body 
for three years for the, purposc of prosecutiiig and d e f t d i n g  actions 
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and to enable the corporation to gradually settle and close u p  its busi- 
ness, dispose of its property and divide its assets. The  business of the 
corporation ceased on 18  August, 1915. The assets of the corporation 
had to be applied first to the payment of debts and the surplus assets 
to be divided among the stockholders. The  fact that  the charter had 
expired was overlooked until 1922. This ease does not involve the rights 
of creditors, it  alone concerns the rights of stockholders. I t  is  in- 
conceivable that  a court of equity, under tho facts and circu~nstances 
disclosed by the record, mould confiscate the assets of the corporatioil 
a i d  permit an  escheat. 

C. S., 3784, is as follous: "A11 real estate \$hi& lias heretofore 
accrued to the State, or shall hereafter accrue from escheats, shall be 
rested in the University of North Carolina, and shall be appropriated 
to the use of that  corporation." 

I n  10 R. C. L. (Escheat), par t  see. 6, pp. 607-608, me find the 
fo l lowi~~g :  "The statute laws of certain states contain provisions pro- 
hibiting a corporation from holding real property except for the pur- 
poses of its charter, or from holding beyond a prescribed limit or  
quantity. As a general rule it may bc said that  the violation of such 
a prohibition, ~vhere  no specific penalty is  imposed, does not accom- 
plish an  escheat of the property to the State. There is no question, 
however, but that  a state may validly impose the penalty of escheat 
for the violatioil of such a statute. Where this is the case the holding 
of real estate by a corporation in violation of the statute, while a cause 
of ground of escheat, does not ipso facto effect an  escheat; i11 other 
words, the title to the property, notwithstanding the esistence of the 
grounds of escheat, remains in the corporation until an  action for 
escheat is instituted; and i t  has been ruled that  if, before this is done, 
the corporation bona fide sells and conveys the property to a third 
persorl, the latter is  vested with an  indefeasible title to the land," etc. 

I n  IVilson v .  Leary,  120 S. C., a t  p. 93, 94, in speaking of escheats, 
it  is held: "But wliatever the extent of this rule a t  tlie common law, 
if it  mas the rule a t  all, it  mas not founded upon justice and reason, nor 
could i t  be approved by esperience, and has been repudiated by modern 
courts. The  rnotlern d o ~ t r i i ~  is, as held by us, that  'upon a dissolution 
the title to rcal property does not revert to  the original grantors or  
their heirs, and the persoiial property does not revert to the original 
grantors or their heir?, and the personal property does not escheat to 
tlie State.' " See A s l ~ e ~ i l l e  Division, Xu. 15 L.. A s f o n ,  92 N. C., 578. 

I n  the Jt'ilso'~~. cnsc, supra, the case of F o x  u. I lornh,  3G S. C., 358, is  
orerruled. See JTotl; Glahn  v. I larris ,  73 N.  C., 323; V o n  Glahn v. De- 
Rosset, 81 X. C., 467; nobaou v. Simonton ,  86 h'. C., 492;  S~nathers e. 
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Rank, 135 S. C., 410; Loudel-milk *. Butler, 182 N. (2.) 502; Worth- 
ington 21. Gillners, 190 N.  C., 128. 

I n  14-2 C. J. (Corporations) part  sec. 3808(c), 11. 1153-1154, the fol- 
lowing is said:  "In the absence of statute the legal title to property 
belonging to tlie corporation passes by operation of lam to the stock- 
holders, who are  the beneficial owners through the corporation, even 
where there is  a statute providing that  thc corporation may continue 
to act thereafter for  the purpose of closing u p  its business, and equity 
may appoint a receiver or trustee to take possession of the property 
to pay the debts and turn  over the surplus to the stockholders as the 
beneficial owners of the property." The  matter is thoroughly discussed 
ill Houston I * .  Ufali Lake L. Tt'. d2 P. CO., 47 A. L. R. Anno., p. 1282, 
At p. 1355, the doctriric tliat the property of a defunct torporation con- 
stitute a trust fund is set forth, known as the "trust fund doctrine": 
"Its nature and scope are indicated by the following statements: 'When 
:I business corporation, iiistituted for the lmrposes of gain or private 
interest, is dissolved, the modern doctrine is that  its property, after 
payment of its debts, equitably belongs to its stockholders. The  disso- 
lution of n corporation cannot deprive its creditors or stockholdeys of 
their rights in its property; and, if the common law affords them no 
adequate remedy, they may obtain relief ii? equity. Under the modern 
rule of equity jurisprudence, the severity of the conimop lam in this re- 
spect is greatly mitigated, and i t  is held tliat i t  is the franchise, and 
not the property of the corporation, that  is forfeited by a judgment 
of ouster, a i d  tliat the property of the corporation is a trust fund 
for the payment of debts and distributioii among stoc~kholders.'" At  
1). 1498, North Carolina statutes and decisions on the subject are 
annotated. 

I n  the case of General Electric CO. v. West dshevi l~e Imp.  Co., 73  
Fed. Rep., Simonfon. Circuit Judge, at  11. 388, says: "The learned 
counsel who represents the petitioner, i n  a clear and very forcible 
argument, contended that no application could be rnade to the directors 
for relief, because, in point of fact, there aye no directors of the West 
Aishevillc I i n p r ~ r e m ~ n t  Company, as the repeal of the  charter ex- 
tinguished the lifc of the corporation and of a11 of its agencies. Bu t  
tlic dissolution of a corporation from any cause does not destroy its 
property or pay its debts. The  franchise of conducting itself as a legal 
entity, niay be, is lost. But  the rights of creditors, the obligation of 
debtors, and the property of the  shareholders, remain. And in the 
ab~ence  of statutory regulations, without the necessity for statutory 
regulations, the courts of equity take hold of and protect these interests." 

I n  Bald~c'in 7.. Johnson, 95 Texas Rep. ( 6 5  S. W., 171),  a t  p. 87-88, 
it is said:  "KO debts existed against the corporation, and the com- 
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missioners appointed under the law of Louisiana were merely for the 
purpose of collecting the assets and distributing them anlong the stock- 
holders; but the property itself, upon the dissolution of the corporation. 
became the property of the stockholders, each one of whom owned an 
und i~ ided  interest in it i n  the proportion tha t  his  stock bore to the whole 
capital stock. .lrkansas Pass Harbor  Co. a .  Xarzning, 3 Tesas Ct. Rep., 
881; 94 Texas, 558. I n  the case cited, Clzief Justim Gaines, for the 
Court said: 'But in its last analysis, the stocklloltlers are the beneficial 
o~vners of the assets of the corporation. This  proceeding is instituted 
upon the theory, which we think a correct one, that  the shareholders are 
the ultimate owners of tllc corporate property, and, when the corpora- 
tion is dissolved and its creditors are satisfied, they hold title to the 
assets in proportion to their re spec ti^ e shares.' The proposition quoted is 
well sustained by authority and by sound reasoning. When the cor- 
poration ex i s td ,  the title to the property was vested in it,  and if a 
r cce i~e r  or some officer had been appointed by the court to wind u p  
tlle affairs of the corporation, the legal title mould h a r e  reqtecl in such 
officer ill trust for  the creditors and the stackholders. But  there being 
no corporation, no receiver, trustee, nor creditor in existence, the trust 
ceased to exist and the legal and equitable title united in the stock- 
holders, the only person who had an  interest i n  the land. 2 Perry  on 
Trusts, see. 920; 1 1 0 ~  c. It'aldron, 99 Ifass., 281." 

I n  7 R .  C. L. (Corporations), par t  see. 738, p. $40, it is said:  "The 
common-law doctrine which had its origin in the fact that  corporations 
were originally either niunicipal or ecclesiastical whose property must 
either revert or escheat is now practically obsolete in this country either 
by virtue of statutes or by the equitable doctrine that  the assrts of a 
tlissolved corporation will be protected in equity as a trust fund for 
creditors and stockholders." 

The  defendant contends (2 )  that  the persons who became members of 
the club wi t l~ in  t h r e ~  years after the expiration of the charter on 18  
-lugust, 1913, hare  the same rights in the club property as  those who 
\\-err members a t  thc time of the expiration of tlle charter. We cannot 
so hold. 

7 R .  C. I,., scc. 754, in p a r t :  "In case of noristock corporations, the 
nienibers, while not usually denorninated stockholders, are in  point of 
principle stockholders, having an interest i n  the corporate property 
similar to that  of stockholders in ordinary corporations. -1nd the modern 
T iew that  the assets of a p r i ~  ate corporation are regarded upon its disso- 
lution as a trust fund for the benefit of its creditors and stockholders 
is lield app l i cab l~  to such nonstock corporatioils. Bu t  i t  would seem 
that  in the distribution of the assets ccf such nor~stock corporations only 
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suc l~  persons as are deemed members of the corporation a t  the time 
of its dissolution would be held to be entitled to share therein," etc. 

The defendant contends ( 3 )  tha t  the nonresident members who were 
men~bers of the club in good standing a t  the date of the expiration of 
the charter and those who became members of the club within three 
Fears after the expiration of the charter are entitled to ihe  same rights 
in the club property as the resident members. We cannot so hold. 

dr t ic lc  4 of the constitution of the corporation, i n  sections 1, 2 and 3, 
wgulates and defines the status of resident and nonrestdent members. 
These sections are  as follows: 

"Section 1. Menibers shall be classed as 'resident,' 'nclnresident,' and 
'honorary.' 

"Sec. 2. Resident members are such as  reside or have a place of 
business in Raleigh Township. They are subject to dues and assessments 
and have a right to ro te  and hold office. 

"Sec. 3. Nonresident members are such as reside out 2f and ha re  no 
place of business in Raleigh Township. They are  not subject to assess- 
nients and are  not cntitlcd to ro te  or hold office." 

The constitution clearly provides that  the club should be owned 
:tud governed by the resident members and that  the nonresident mem- 
bers were merely licensees. They were persons who lived outside of 
Raleigh Torvnship a i d  only had the right to enjoy the conveniences of 
the club when visiting. They are expressly denied the right to rote and 
l~old  office, and are relieved from the burden of assessnonts. 12 non- 
resident was required to  pay dues of $10 per year and exempted 
from all other dues and assessmonts. The  entrance ftle for  resident 
nlenibers was $2;  and the annual  dues were $30. 

The defendant contends ( 4 )  that  plaintiff is not entilled to a 1/168 
undivided interest in fee in said property, subject to outqtanding mort- 
gage indebtedness. W e  cannot so hold. 

V e  think from all the facts and circunistances of this particular 
c30ntroversy, and giving a liberal construction to the statutes heretofore 
quoted, and the inlierci~t equitable power of this Court, that  plaintiff is  
mtitled to 1/1GS und i~ ided  interest in fee simple in said property, and 
can conyey a good fee-simple title to  defendant, subjrlct to the out- 
standing mortgage iiidebtedness. The judgment belon. is 

.\firmed. 
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1IUKCHISOK XATIOSAIA BAKK V. E'. K .  BROADHURST, .J. J. BROAD- 
IIURST, 11'. D.  ATTRY, J .  D. UNDERWOOD AXD ED. P. WARD. 

(Filed 12  June, 1029.) 

1. Abatement a n d  Revival B a-Prior action in which ful l  and  adequate 
relief may be  obtained will aba te  subsequent action. 

I t  is the policy of our courts and system of pleading to avoid multi- 
j~licity of suits. and where full and adequate relief may be had in a prior 
action a sub~equent action on the same cause of action by the same 
party will be abated. 

2. Same--In this  case held, prior action afforded ful l  a n d  adequate relief, 
a n d  subsequent action should have been abated. 

Where in a creditor'? bill the plaintiffs seek to set aiidr certain of 
the debtor's conrejances on the ground of fraud, and the owner of a note 
e~ecuted  by the ilel)tor, and secured hy liypotl~ecated bonds, joins in the 
vreditor's hill and swks to recover on the note and to qell the collateral. 
nntl in defcn-e to the artion on the note the debtor alleges that he n a s  
only an accommodation endorser and that usurious interest thereon IVRS 

paid which he wck? to recover nniler the statute, and a motion is made 
and granted that the other makers and endor<ers on the note be made 
parties and their ~eipcc.ti\e liahilitic,.; determined' EZtld, a semnd action 
on the same note by the onner thereof, qeeliing the same relief, brought 
in a different county against all the makers and endorsers will be abated, 
since all the issues can be determined in the prior action and full and 
adequate relief granted therein. 

3. Pleadings B f-Pendency of another  action may be  taken by answer. 
Where it  does not appear upon the face of the coml)laint that another 

action is then pending in another county in which the same relief c o ~ ~ l d  
be obtained, the o1)jection maF he taken hy way of answer. C. S. ,  517. 

.IDAMS. J., d i ss~nts .  

A l ~ ~ ~ . i ~  by d ~ f e n ( l a n t s ,  F. K. Broadhurst ,  and  J. J. Broadhurst ,  f rom 
8Cinc7air, J., a t  March  Term,  1928, of NEW HIXOVER. Reversed. 

T h i s  is  a n  action instituted by plaintiff on G October ,  1927, against 
defendants, in the  Superior  Cour t  of N e w  H a n o r e r  County, to  rccover 
of defendants their  p ro  ra ta  liability on $100,000 demand note executed 
hy defendants and  J. 11. B. Tomlinson and W. H. Austin, dated 30 J u n e ,  
1025, with interest f r o m  11 August,  1926. -1s collateral security f o r  
the  payment  of the  note there were hypothecated 100  bonds of t h e  p a r  
value of $1,000 each, totalling $100,000 first mortgage bonds of Smi th-  
field Mills, Inc.  I t  is  alleged t h a t  t h e  note is due, unpaid and demand 
h a s  been made  f o r  payment. 

T h e  plaintiff prays f o r  judgment against  defendants  f o r  their p r o  
r a t a  liability upon  said note-5/7ths of $100,000 and interest f rom 
11 August,  1926, and decree of foreclosurc of the bonds hypothecated. 
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The  defendants, F. I(. and J .  J. Broadhurst, entered a :,peck1 appear- 
ance and made a motion to abate this act ion, on the ground that  an 
action by the same plaintiff and against the same defendmts was insti- 
tuted in the Superior Court of Johnston County 16 X a t l d r ,  1927, and 
is now pending in said countg. A certified copy of the record of said 
action in tlie Superior Court of Johnston C'ounty is  akpendecl to the 
motion. The  action in the Superior Court of Johnston C'ounty is en- 
titled "The Armour Fertilizer Works, a corporation, . . . Nurchi-  
son Kational Bank, a corporation, . . . and all otli~?r creditors of 
F. Ii. Broadliurst, ctc., u. F. I<. Broadhurst, 'L'rustec, F. Ii. Broadhurst. 
S e l l  Brondhurst, E .  D. Broadhurst, and J. J. Broadhurs'." 

Section 11 of tlir complaint alleges: "That heretofore on 1 3  August, 
1925, the said defendant, F. I<. Broadhurst, became irtdebted to the 
plaintiff, Xurcliison National Bank, in tlie sun1 of $100,000, which sum 
is now due, with interest thereon a t  6 5 2  from 15 Februi~ry ,  1927; the 
said plaintiff holds as collateral security of said debt 100 first mortgage 
bonds of Smithficld Cotton Mills, for the par value of $100,000, but, 
which, as said plaintiff is informed and belieres, are ieally worth a 
much smaller sum, and this plaintiff stands ready to  sell the same and 
apply the net proceeds on said indebtedness so as to determine the 
esact amount of the balance due thereon." I t  will be ioted that  t h ~  
dates of the $100,000 notes and interest are different, but this is imma- 
terial, as the debt is the same. 

I t  further sets forth certain alleged indebtedness of F. K. Broadhurst 
due to defendant, E. D. Broadhurst, secured by certain deeds in  trust 
on certain lands in Johnston County, made by F. I<. 13roadhurst7 in 
which his wife, Nell Broadliurst, joins. The  said deeds in  trust a re  
also signed by F. K. Broadhurst, trustee. ,2lso certain alleged indebted- 
ness due to defendant, J. J. Broadhurst, secured by d e d  in trust on 
certain lands in Johnston County in  which his wife joins. 

The complaint further alleges: "That while the said deeds in  trust 
are, i n  form, deeds of trust, no third parties :ire named therein, and the 
indebtedness recited therein purports to be indebtedness of the defend- 
ant, F. Ii. Broadhurst, to the said E. D. Broadhurst, and J. J. Broad- 
hurst. 

That  the defendants, F. K. Broadhurst and Nell Broadhurst, are hus- 
band and wife, and the defendalits, E. D. Broadhurst and J. J. Broad- 
liurst are, as  plaintiffs are informed and b(.liere, brothers of the de- 
fendant, F. I<. Broadliurst; that  as plaintiffs are informcd and believe, 
a t  the time of tlie esecution and registration of the aforesaid deeds of 
trust, there was no present ~ a l u a b l e  consideration paid by the grantees 
thereof for the same, and that  the said F. K. Broadhurst was not in- 
debted to either J. J. Broadhurst or  E. D. Broadhurst in any snbstan- 
tial sum whatsoerer. 
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"That the plaintiffs arc informed and believe that  the said deeds of 
trust were esecuted on the part  of the grantors thereill named nit l i  the 
intent to delay, h i d e r  and tlrfraud the plaintiffs, creditorb of F. I<. 
13roatlliurst, as well as all other crcclitors, of their just and lawful 
actions and debts, and that  the said F. K. Broadliurst well knew that  
lie IT-as then indebted to tlic plaintiffs, as well as to the r n i t e d  Stntes 
Goveriiment for taxes. as a b o ~ e  set forth, and to v n i o u s  and sundry 
other creditors, a ~ l d  n.hile he nas  being pressed for the payment tlicreof, 
lie executed voluiitarily the aforesaid clreds of trllst I\ it11 the intent thui  
to encumber liis property 40 as to p rc re~ i t  : l i d  to delay and to defraud 
the plaintiffs in the collection of their debts out of his pro pert,^. 

('These plaintiffs are informed and belierr that the saitl dcctls of trust 
are roid in law, for that, a t  the time of the making thereof, tlic said 
tlefeudal~t, F. K. Broadl iur~t .  did uot retain property fully sufficient 
m d  arailahle for the satisfaction of liis then creditors, but, in fact. 
r c t a i l d  iio propert7 of any substantial amount, and, :dthough insol- 
veut when nlaking the said deeds of trust, the executio~i of the same, if 
:rllo\ved to staiid :IS T alitl i~wurnbra~iccs  practirally T\ itlidraws from hi? 
thr.11 creditors all of tlw prol)rrty of tli? snit1 F. K. ~ r o a d l i u r s t  by saitl 
T o l ~ n t a r y  dwds of trust." 

The  prayer is as follo\{>: 'T l ier t fore ,  the' plai~ltift's pray juclginent 
against the defendant, E'. 1C. Rroadliurst. in tlic. amount of their re- 
\ p w t i r ~  ciebti :11)ove set out, a d  for 21 r r s t r a i l l i~~g  urilcr 2nd injui~ction 
to prelent thr  transfer of the notes descrihcd in thcx said deeds of trust, 
and that the i a i ~ l  clccdi of trust be set asidc and tleclwred uull a ~ i d  yoid, 
and for costs and for such11 other and furtlwr relief as to the court map 
zcpnl just and proper." 

I n  answer to p rag rnp l i  11 of the co~npla i i~ t ,  defmdaiits say:  "Para- 
graph 11 is ulitruc, as stated and is dcnicd. Tlit, facts as to the matter< 
zct out in said paragrapli a rc :  That  sonic time prior to 13 ,\ugust. 
1923, thc I r a ~ i h o c ~  M a ~ i n f a c t ~ ~ r i i ~ ~  Company esccutcd :I uotc to the Mur- 
(ahison Sot ional  Bank in thc sum of $100,000; and that on tlic snit1 note‘ 
I". K. nroadllurst n a s  ail nccomrilodatiol~ endoricr :dong nit l i  other ell- 
dorsers, to n i t  : Ti-. 11. Aust i i~ ,  E. F. Ward, W. I). -IT Cry, J. 11. 13. Toni- 
linson. J. I). 1-ntlern ood and U. B. Aklan~s .  I t  is atlmitted that  intclrest 
O I L  the said $100,000 h :~s  Ac~ln paid to 1 3  February, 1927. I t  is atlillittcti 
tliat saitl plaintiff holds collatcml security for the saitl $100,000 debt, 
100 firjt mortgagc bonds of Smitl~fiold Xills, Inc., par  y:~lue of $100,000. 
But  it is untrue a i d  i.; denied that  said bondi are worth a niuch smeller 
i n .  L)efentlants bay that the claim of tlic plaintiff upon the saitl 
$100,000 note is subject to :m of'fsct on account of usurious interest ese- 
c ~ ~ t c ~ l  and paid ond 011 acc'ount of tlic penalty of usurious intercst ese- 
cuted aud paid on such as  ill niort. fully licreinafter :~ppear. ,4nd 
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further that  said Xurchison National Bank has filed its claim in the 
matter of W. H. Austin, in bankruptcy, on account of hie liability upon 
said note." 

The defcndaiits say that i t  was the intention of the grantors to 
mecute mortgage deeds and the said instrunlents are niortgage deeds. 
The defendants deny all tlie allegations of fraud niade by plaintiffs, but 
say that  the liens executcd were in good fai th and to  sccure bona fide 
indebtedness. 

I n  regard to the iiidebtedliess of $100,000 set out in paragraph 11 to 
the 3Iurcliison Xational Eank,  tlefmdants say that  on this indebtedness 
usurious interest was collected as  follows: "In the sum of $3,500, the 
total interest paid being $14,000, and the defeildants asl: that  the said 
indcbtedi~css be offset in the sum of the penalty provided by law upon 
payment of usurious interest, to wit, $25,000, the total interest paid 
being $14,000, and the said sum of $28,000 is lierrby pleaded as offset 
to snit1 note of $100,000," 

1)efendants p ray :  "That B. B. Adams, Tachovia  B:mk and Trust  
Conlpany, administrator and trustee of estate of J .  H. 73. Tomlinson, 
deceased, W. D. Avery, J. I>. Underwood, and E. F. JVard, be made 
parties defendant hereto, to the end that  their rcspect i~c  liabilities in 
the premiscs may be tletermined in this action; and that summons be 
i s s u d  out of this court accordingly as provided by lam ; and . . . 
That  any reeoyery herein by IIurchison National Bank upon the in- 
clcbteitness describtd in paragraph 11 of the complaint, be credited with 
$28,000 pnial ty of usury hereinbefore pleaded, and further credited by 
such dir ider~ds as i t  may receirc in tlie matter of W. 13. Austin, i n  
bankruptcy, on account of his  obligation as principal or endorser of 
said note." 

The above itre the material facts. The court below rendered the fol- 
lowing judgment: "This cause coming on to be heard a t  this term of the 
court, before his Honor, N. A. Sinelair, judge presicing, upon the 
motion filed lierriii by the defendants, F. I<. Broadhurst a ~d J. J. Broad- 
hurst, to abate this action, all of said parties being before the court and 
rcprcwiited by counsel, and all parties having waived a hearing upon 
said motion before the clerk, and having agreed to hear same as though 
up011 appeal from the clerk: Lpon  consideration of whi1:h motion i t  i s  
coilsidered and adjudged that  the motion to abate be and the same is  
hereby denied." The defendants dul*y excepted, assigned error and 
appealed to the Supreme Court. 

17arser, Lalcrence, Proctor 6. XcInt?jre for plaintif. 
R. G. Grady, Bailey & lITeffitherspoon for defendants. 
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CLARKSOK, J. The question involred : Where plaintiff i n  a creditor's 
bill, i n  an  action instituted in  Johnston County, demanded judgment 
upon a $100,000 note and subsequently instituted an  action in New 
Hanover County on the same note, should the second action be abated 
as to those who are  defendants i n  both actions? We think so. 

Plaintiff, a creditor, joined in  a creditor's bill to set aside certain con- 
reyances made by F. K. Broadhurst, by way of mortgage on lands in 
Johnston County on the ground that  they were fraudulent and void as 
to creditors. The  action must be tried in that  county, subject to the 
power of the court to change the place of tr ial  i n  certain cases. C. S.. 
463(1) ; lTToford v. I I a m p f o n ,  173 N.  C., 686; L u m b e ~  Co. v. Lumbel- 
L'J., I80 N.  Cy., 12 ;  and if brought in New Hanover County, it  mould 
have been subject to change of venue. C. S., 470; Causey v. X o r r i s ,  
195 3. C., 532. 

111 the first action in Johnston County it will be noted that  the X u r -  
chison National Bank, in the creditor's bill, sets forth the note of 
$100,000, and the hypothecated bonds of the Smithfield Mills, Inc., 
wliich it says i t  stands ready to sell and apply the net proceeds on the  
indebtedness. The  prayer for judgment in that  action is for  the debt. 
The ansner sets u p  certain clefens~s: (1)  F .  I<. Broadhurst was an 
accommodation endorser along with other endorsers; ( 2 )  pleads an 
offset of $28,000 usurious interest and penalty, and prays that  the other 
endorsers be made parties, and the indebtedness be credited with 
$28,000, and also credited with any amount rewired from the b a ~ ~ k -  
ruptcy estate of W. H. Austin, the Murchisoil National Bank llavixg 
filed this claim against the bankruptcy estate. All these matters, so f a r  
:is the appealing defendants are concerned, can be tried out i n  the 
Johnston County action, under our liberal practice, as well as setting 
aside the conveyances for fraud. Chemical Po. v. Floyd ,  158 N.  C., 455; 
Robinson v. WiUiams,  189 N. C., 256; Carslc~ell c. l 'a l lry ,  192 N .  C., 37. 

This action in Johnston County was pending when the action in  New 
Hanover County was instituted. Ful l  and adequate relief against the 
appealing defendants is  obtainable in the Johnston County action. 

"Tes t s  of I d e n t i t y  in General. Four  leading tests have judicial 
sanction in determining whether or not the causes of action are the same 
for the purpose of abatement by reason of the pendency of a prior action : 
(1)  'Clearly, in order to hold the subsequent suit to  be necessary, i t  is an 
essential prerequisite that  the judgment in the former or prior action 
should be conclusive between the parties and operate as a bar to the 
second.' (1'Villiamn~ 2;. Gasfon ,  148 Ala., 214, 216, 42 S., 552.) I n  other 
words, if a final judgment in  the former suit would support a plea of 
r e s  adjudicata in the subsequent suit, the suits are identical for this 
purpose; otherwise they are not. (2 )  Many cases apply the following 
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test : Was full and adequate relief obtainable in the prior action? I f  so, 
the second action was improperly brought 2nd is abatable; if not, the 
objcction will be overruled. This, as we shall see, is a generally recog- 
n i z d  rule. (3 )  h test having thc support of some of the cases is th is :  
T i l l  the same evidence support both actions? (4 )  A fourth test sup- 
ported by English and Canadian authorities is :  Could the bill i n  the 
second suit haye been procured by a fa i r  :irnendment 3f the first?" 1 
C. J., 11. 66, par. 83. 

r n d e r  the pleadii~gs in  the Johnston County action, by the submis- 
sion of the issues arising on the pleadings, plaintiff could obtain full 
and :&quate relief against the appealing defendants. The  prayer in 
both :~ctions, in thc Superior Court of New Hanover County a i d  
,Johnston County, is for judgment on the $100,000 note and interest, 
:111d in both pleadings the l~ypotl~ecated collateral is  set rorth. I n  either 
(YISC this collateral could be sold and applied on any  judgment obtained. 
Plaintiff elected with others to  file a creditors7 bill i n  Johnston County 
Superior Court to set asidr certain conveyances, alleged to have been 
~nwdc in fraud of creditors, and prays for judgment on its debt. Plain- 
tiff did this voluntarily-it chose the forum, the jurisdiction. T o  be 
sure, such an  action must be tricd in  the county whew the land mas 
situate, but i t  had the elcction to go in or not go ir, the particular 
action. I t  chose to go in Johnston County Superior Court. Multiplicity 
of actions against the samc parties are not encouraged. h ' m r y  1 % .  

C'llappell, 1-18 N. C., 327;  Constrzcction Co. z.. I c e  Co.. 190 3. C., 580: 
( ' l~cippell v. S a f i o n a l  H n d w o o d  Co., 234 Mich., 296, 44 A. L. R., 804; 
T'ntl T'lpclc e. . l ~ r ? ~ i . s o n ,  136 Iowa, 366; U a a s  1.. Ri,qheirncv, 220 Ill., 
103. 

"I11 .l lrrandct. P .  Xu? rc*oot7, 118 S. C., 382, the court said : 'The pur- 
pose of the Code system is to avoid a multiplicity of actions by requir- 
ing litigating parties to t ry  a d  dispose of all q u e s t i o ~ ~ s  between them 
on the same subjcct-matter in one action. Where 1111 action is instituted 
2nd it appcars to thc court by p7ea, answer, or deinurler that  there is 
anothc>r actioil p c n d i ~ ~ g  betwc.cn the same parties, and substantially on 
the sanlc subjwt-matter, and that  all tllc material questions and rights 
can be dct~rnlinetl  thrrein, such action nil1 bc dismissetl.' I n  that case 
thc Court said that  'the phintiff  (in tIir s eco l~ l  action) I as 110 election to 
litigate i n  the one or bring ailother action, but must set u p  his defense 
in the first action. Rogcrs 1%.  f f o l f ,  62 S. C., 108, aud the Court will 
p.2 r rw~o w o f u  dismiss the second action as the parties, (men by consent, 
cannot g i w  the court jurisdiction.' Long v. J a r m f f ,  04 N. C., 443." 
~ L l l c v ~  1 . .  Salley.  170 N. C., a t  pp. 150-1; D i s t ~ i b u t i n ~  C'o. v. Carrazuay, 
196 S. C., 58. "A demurrer would lie if the pendciicy of the formel. 
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action appeared on  tlie face of t h e  complaint." A l l e n  v. Sallcy, supra, 
a t  11. 148; Lineberger I . .  Gasfonia,  196 N. C., a t  p. 449. Grounds  not 
appear ing  on the  face of complaint,  the  objection m a y  bc taken by 
ansvxr .  C. S., 517. F o r  the  reasons g i w n ,  the  judgment below is 

Reversed. 

ADAI~S,  J., dissents. 

TWIS ( ' I T T  MOTOR COMPANY r .  ROUZER MOTOR COJIPAST a\D 
COMMERCIAL FINANCE CORPORATIOS.  

(Filed 12 June, 1020.) 

1. Chnttel Mortgages A b-In this case held, description of chattel in  
chattel mortgage sufficient for  identification. 

The description in a chattel mortgaze for tlie purchaw price of an 
automo1)ilf~ "one S I1 Coupe No Rlodel T" is sufficient to admit 
widenre rtliu?lde for the purpose of iilcntification nhen the purchaser 
011 ncd onlr on(. automol~ile, the abbreviation " S .  H." meaning "second- 
hand," and "Nodel T," a certain type of Ford;  and n h e n  recistered ant1 
identified is superior to a later registeretl mortgngr gixen by the pur- 
chaser to otlicl s 

2. Chnttel RIortgages R c-Registered chattel mortgage is superior t o  
la ter  mortgage f o r  repairs where mechanic surrenders possession. 

W l l ~ r e  a chattel mortgaqe for the pnrcliase price of an automohile ex- 
pressly retains title to the automohile and all improvements made thereon, 
: ~ n d  stipuhtes tliat tlie giving of possession thereof to the purchaser way 
not to pass title to him, and the instrument is duly registered, the 
pnrchawr durin: tlie continuance of the contract may have repairs made 
tliat are  necessary for its olwration, and the srller's mortgage is superior 
tu a niorteare for repair\ givcli to a meclliluic in lieu of his mechanic's 
lien \\liic.li lie hat1 lost by surrender of possession of the car. 

-IPPEAI, by plaintiff f r o m  Oglesby,  J., a t  October Term,  1925, of 
ROWAN. Afiir~ned. 

T h e  mater ial  facts  agreed t o  b y  t h e  parties necessary f o r  t h e  decision 
of t h e  act ion:  

On 3 May, 1926, one Wm. Sinipson purchased f r o m  t h e  defendant, 
Rouzer X o t o r  Company,  a second-hand F o r d  coupe automobile and  
~ s e c u t e d  a conditioilal sale agreement to  secure the  balance of the pur -  
chase price, $325,  t o  be pa id  i n  cer tain installments, which was duly 
recorded i n  the office of the  register of deeds f o r  Roman County, N. C. 

T h e  mater ial  language of the  conditional sale agreement, f o r  the con- 
sideration of th i s  case: "That  seller . . . h a s  th i s  d a y  sold and  de- 
lircred, bu t  upon  t h e  conditions hereinafter  recited, t o  the  purchaser  
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(Wni. Simpson) one S. H. Coupe, No. , Model T. (h~re ina f t e r  called 
the 'car') for  three hundred seventy-fire and iio/100 dollars ($375.00), 
paid or to be paid by the purchaser to the seller. . . . . The  conditions of 
this agreement are, that delivery of the car  by seller to purchaser does not 
pass title thereto, but  both f h e  car and all  czddifions a n d  imp~.ovements 
thereto  and the title thereto shall not pass by such delirwy, but are and 
shall remain rested in  and be the property of tlie seller and assigns (and 
any cxteiisioii or assignment of said notes shall not w i r e  this or any 
other condition herein contained) until said notes, or any renewals 
thereof, ev idenci~~g said installments of purchase price, and all interest 
thereon, are paid in full. . . . Purchaser shall keep the car free 
from all liens, taxes, charges, and shall a t  his expense 2nd in his name 
cause the car to be registered and licensed in compliance with law." The  
abbreriations "S. H." appearing in the conditioiial sale agreement from 
William Simpson to Rouzcr Motor Company stands for the words 
"second-hand," and the words "Model T" in said agreement refer to a 
particular type of Ford automobile. 

Thc  said Rouzer Motor Company duly transferred aild endorsed said 
uote and conditional sale agreement to t h ~  Commercid Finance Cor- 
poration, the defendant, of Salisbury, which now holds the same. That  
thc said auton~obile described in  said ronditional sale agreement is the 
only automobile owned by the said Willianl Simpson on 3 May, 1926. 
: i d  11ntil the bringing of this action. That  William Simpson moved 
from Salisbury to Winston-Salem during the month of March, 1927, 
learing a balance of $210 due on said note and conditional sale agree- 
ment. Tha t  William Simpson, then living in and a resident of Winston- 
Salem, on 8 July,  1927, employed the Twin City Motor Company, the 
plaintiff, a t  Winston-Salem, to place and did place a new engine or 
niotor ill the automobile describrd ill the said conditional sale agree- 
Ineut to Rouzer Motor Company, and on the same day the said William 
Simpson executed to said Twin City Motor Company 11 note for $108, 
with interest froin S July,  192i,  ( the  balance due is $89.15) to corer 
thc price of said new niotor or engine and the cost of the labor in install- 
ing tlie samc in said chassis, and to secure said note the said William 
Simpson executed to said Twin City Motor Company a conditional 
sales note and chattel mortgage. Said conditional sale note and chattel 
mortgage were duly recorded in the office of the reghter of de$ds of 
Forsyth County, S. C., both describing same-the c h ~ t t e l  mortgage- 
"One Ford coupe automobile, niotor KO. 14560614." Ti1 the conditional 
sale note the only change is  "engine" instead of "motor." 

On 17 November, 1927, defendants sold the coupe to one Homer Hal l  
for $130, a i d  took a chattel mortgage to secure said lebt, which wab 
duly recorded. That  at thc time of said sale $130 n a s  the fa i r  and 
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reasonable market value of said automobile, and $95 the fair and rea- 
sonable market value of said new engine or motor alone. That when 
plaintiff removed the old engine from said chassis said old engine was 
worn out and worthless. That said new engine or motor is separable 
from said chassis or body of said automobile and may be removed from 
said chassis or body without injury to same, which removal could be 
affected by unfastening certain bolts, nuts, and screws and lifting said 
engine out. 

The court below rendered the following judgment: "This cause com- 
ing on to be heard at October Term, 1928, of Rowan Superior Court, 
before his Honor, John M. Oglesby, judge of the Superior Court, and 
being heard upon an agreed statement of facts signed by the parties, and 
the court being of the opinion that the plaintiff is not entitled to recover 
011 the facts as set forth in the 'agreed statement of facts.' I t  is now, 
on motion of P. D. Carlton, counsel for defendants, ordered and ad- 
judged : 

1. That plaintiff take nuthing by its action from the defendants, and 
that the defendants go hence without day. 

2. That the costs of this action, including the costs incurred by the 
defendants, be taxed against the plaintiff. 

3. That this action be, and the same is hereby dismissed." 
The plaintiff excepted and assigned error to the court below signirlg 

the judgment, and appealed to the Supreme Court. 

Lee Overmajl Gregory and F .  L. Webster for plainfif 
John Kesler and P. S. Carlton for defendants. 

CLARKSOK, J. (1) IS the description in the conditional sales agree- 
ment sufficient for the purpose of identifying the property in question l 
We think so. The facts agreed to in regard to the description is as 
follows: One S. H. coupe No. , Model T. (hereafter called the 
"car"). The abbreviation of the words "second-hand" is S. H., and the 
words "Model T" in said agreement refer to a particular type of Ford 
automobile. The same was purchased from Rouzer Motor Company on 
3 May, 1926, by William Simpson, being one S. H. coupe No. 
Xodel T,  and the only automobile owned by William Simpson. 

Both plaintiff and defendants cite Stephemon v. R. R., 86 K. C., 455, 
and we will do the same. The general principle is laid down by 
Ruf in ,  J., at pp. 456-7, as follows: "We concur in the view taken by 
his Honor. While it cannot be expected that a mortgage should set 
forth a description of the property conveyed with such certainty that 
it may be identified by the terms of the instrument alone, and without 
the aid of evidence aliunde to fit the description to the thing, still it is 
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necessary that it should furnish some description of the property accom- 
panied with such certainty as will enable third parties, aided by in- 
quiries which the deed itself suggests, to identify it. This latter has 
been held sufficient, under the maxim id certum est quid certum reddi 
potest, and from necessity-it being many times impowible to set out 
such a description of the thing conveyed, as would in itsdf be ab$olutely 
certain and complete. But a less degree of certainty will not suffice, 
and especially under our registry laws, the fundamental policy of which 
is to give such notice to third parties as will enable them to deal securely 
with reference to the property conveyed in mortgage." 

I n  Spivey v. Grant, 96 N. C., at  p. 223-4, i t  is said: "The possession 
of a single horse, and none others by the vendor in  a  conveyance of a 
horse, without more specific description, sufficiently points out and 
designates the animal to transfer property to the vendee. I n  Sharp v. 
Peapce, 74 N. C., 600, the conveyance was of 'one horse,' and this was 
recognized as a sufficient identification." Alston v. Satage, 173 N. C., 
213; see Atkimon v. Gravre-s, 91 N. C., 99. 

11 C. J. (Chattel Mortgages), see. 81, p. 461, makes the following 
observations: "The scarcity or plentitude of chattels similar to those 
mortgaged is an element to be considered in  determining the sufficiency 
of the description of the chattels covered by the mortgage, and the non- 
existence of other property to which the terms of the mortgage could 
apply frequently renders valid a description in a mortgage which other- 
wise would be too indefinite." 

(2) Do the improvements or repairs placed on said car become the 
property of the defendants under the terms of their duly registered 
agreement, and also by the doctrine of accession? We think so. 

I t  is a general rule of law that if the materials of one person are 
united to the materials of another by labor, forming a joint product, t h e  
owner of the principal materials will acquire the righi; of property in 
the whole by right of accession. Pulcifer v. Page, 32 Me., 404, 405, 54 
S m .  Dec., 582." 1 Words and Phrases Judicially Defined, p. 59. 

I n  Gregory v. S t q k e ~ ,  2 Denio (N. Y.), at p. 630, speaking to the 
subject, i t  is said: "But it is equally clear, as a general .?reposition, that 
where the owner of a damaged or worn out article delivers i t  to another 
person to be repaired and renovated by the labor and materials of the 
latter, the property in the article, a s  thus repaired and improved, is all 
along in the original owner, for whom the repairs wers made, and not 
in the person making them." Comins v. A7ezoton, 10 Allen (Mass.), 
518; Southtoortk v. Isham, 5 N. Y. Sup., 448. 

C. S., 2435, in part, is as follows: "Any mechanic or artisan who 
makes, alters or repairs any article of personal property at  the request 
of the owner or legal possessor bf such property has a lien on such prop- 
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erty so made, altered or repaired for  h is  just and reasonable charge for 
his work done and material furnished, and may hold and retain posses- 
>ion of same until such just and reasonable charges are paid," etc. Where 
the rendor of an  automobile takes a purchase-money mortgage and 
transfers the possession to the vendee, it is with the implied authority in 
the vendee that  he may use the machine and keep i t  in such reasonable 
and just repair as the use will require; and where, a t  his  instance, a 
mechanic has repaired the same, his reasonable charge for such repairs 
creates a lien on the automobile, retained in  his  possession, superior to 
that  of the vendor's mortgage. J o h n s o n  v. Y a t e s ,  183 S. C., 24, 11 S. E., 
630; Sales  Co. v. TT'hite, 183 N.  C., 671. 

Under this section: The  lien on personal property giren by this sec- 
tion applies when possession is retained by the mechanic. Glazener  7%. 

Gloucester L u w ~ b e r  Co., 167 N .  C., 676, 83 S. E., 696. I f  the mechanic 
or artisan surrenders possession of the property, he loses his lien. 
Tedder  z*. R. R., 124 N. C., 342, 32 S .  E., 714. 

The conditional sales agreement made by William Sin~pson distinctly 
.says, "The conditions of this agreement are, that  delivery of the car by 
qeller to purchaser does not pass title thereto, but  both  f h e  car and  all 
addi t ions  and in7prourrnenfs thereto ,  and the title thereto shall not pass 
by such delirery, but are and shall remain vested in  and be the property 
of tlie seller and assigns (any extension or assignment of said notes shall 
not waive this or any other condition herein contained) unti l  said notes, 
or any renewals thereof, evidencing said installnients or purchase price, 
and all interest thereon, are paid in  full." 

I n  B a n k  2%. P e a ~ x o n ,  186 N .  C., a t  p. 613, tlie following principle is 
laid down: "On the third objection i t  is  the approved principle in this 
jurisdiction that  a mortgage will be held to extend to and include after- 
acquired property 'when it so states in express terms, or i t  clearly ap- 
]wars from the language used that  such was its manifest intention.' 
L u m b e r  Po. P. L u m b e ~  Co., 150 S. C., 282; Drjj  Kiln Co. L * .  Ellingion. 
172 IS. C., 481-484." I I a m l i n  v. J~tarnrt l ,  7 2  Xe., 62. 

Plaintiff had the possession of tllc car upon which defendants had a 
lien properly registerctl nhen i t  installed in the car a new engine or 
motor to replace the old one. I t  rc~linquished possession and thereby re- 
linquislied its lien for the repairs. It thrn took a conditional sale note 
purporting to be for the purchase price, of "one Ford coupe automobile, 
engine hTo. 13860614." ,it the same time the plaintiff had the said 
William Simpson to csecutc a chattel mortgage on "one Ford c o u p  
automobile, motor ?To. 14860614,'' both of which instruments were duly 
recorded in  Forsyth County. 

The  authorities are conflicting in  other jurisdictions. The  lien of 
defendants is  superior to  that  of plaintiff. The  judgment below is  

Affirmed. 
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STATE v. JOHN FREEMAN AND DOCK CAUIIILL. 

(Filed 12 June, 1929.) 

1. Criminal Law L g--Upon appeal from conviction in a c:riminal case the 
Supreme Court is conftned to matters of law or legal inference. 

The Supreme Court is ordinarily confined to matters; of law or legal 
inference on appeal from a judgment upon a verdict of guilty in a 
criminal action where the evidence is conflicting upon the question of the 
defendant's guilt or innocence. Const., Art. IV, sec. 8. 

2. Criminal Law G j-Testimony of accomplice should be scrutinized, 
but is competent evidence. 

Upon the trial for arson under the provisions of C. S., 4238, testimony 
of an accomplice that the two defendants set fire to a dwelling a t  night 
in which the prosecuting witness was sleeping is competent, but should 
be scrutinized by the jury and not accepted a s  evidence unless they find 
beyond a reasonable doubt that it  is  true, and unde18 correct instruc- 
tions, i t  is within the province of the jury to accept i t  in part and reject 
i t  in part, and to convict one of the defendants and acquit the other upon 
conflicting evidence. 

3. Criminal Law G q-Testimony of witness a s  to commwnication between 
husband and wife made in his presence is competent. 

Testimony of a witness that a t  the time of the arrest of the defendant, 
by the officers of the law, his wife was present and said to him: "I told 
you that you would get into i t  if you did not stay with me like I wanted 
you to," to which he replied: "hush," is not a confidential communication 
between husband and wife within the contemplation of C. S., 1502, and 
may be testified to by the witness who was present and heard it, and 
is some evidence of guilt in connection with the other evidence in the case. 

STACY, C. J., dissenting ; BROGDEN, J., dissenting opinion. 

APPEAL by defendant, J o h n  Freeman,  f r o m  Harwood Special Judge, 
a t  F e b r u a r y  Term,  1929, of YADKIN. NO error. 

C r i m i n a l  action i n  which t h e  above-named defendants were t r ied upon  
their  plea of not gu i l ty  to  a n  indictment  charging t h e m  wi th  arson. 

T h e r e  was  a verdict t h a t  defendant, J o h n  Freeman,  is  guilty, a n d  
t h a t  defendant, Dock Caudill ,  is  not  guilty, of t h e  felony and  arson 
charged i n  t h e  indictment. 

F r o m  judgment  t h a t  h e  suffer death, a s  prescribed bj.  s ta tute  (C .  S., 
4238) t h e  defendant, J o h n  Freeman,  appealed to  the  Supreme Court.  

Attorney-General Brummitt and Assidant Attorney-Genera11 Sash for 
the State. 

S. E. Edwards, W .  Reade Johnsom and John C. Wallace for defendant. 

COXNOR, J. D u r i n g  t h e  night  of 23 J u l y ,  1928, t h e  dwelling-house 
a n d  b a r n  of C. F. Sofley, i n  Y a d k i n  County, N o r t h  Carolina, were de- 
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stroyed by fire; a t  tlie same time the garage, located on his premises, 
near the dwelling-house and barn, was damaged by fire. Weeds growing 
near the garage were burned; the weather-boarding and roof of the 
garage were scorched, but the building was not destroyed. 

There was evidence on behalf of the State tending to show that  the 
fires which destroyed the dwelling-house and barn, and damaged the 
garage, were separate and distinct, and that each of said fires was of 
incendiary origin. The fires were first discovered by C. F. Sofley be- 
tween 11 and 12 o'clock at  night. H e  and his family had gone to bed 
a t  about 9 o'clock and were asleep when they were awakened by the 
fire which destroyed their home. The barn and garage were then on 
fire and burning. 

There was evidence tending to show that gasoline had been used to 
start each of the fires. Witnesses for the State testified that they saw 
three men walking on the highway a short distance from Sofley's home 
on the night of the fire, about 30 minutes before the fires were discov- 
ered. These men pulled their caps down over their eyts and turned 
their heads as tlie witnesses, riding in an  automobile, passed them. 
Neither of witnesses recognized the men, or was able to identify them 
o r  either of them. One of the witnesses was of the opinion that all 
three were white men. 

Tracks near the barn aud the garage were discovered the morning 
after the fire. Some of these tracks led away from the premises in the 
general direction of the home of Jack Hunt,  which is  a t  a distaqce of 
nbout a mile from the home of C. F. Sofley. h short time before the 
fire Jack Hun t  had been arrested on a warrant, procured upon informa- 
tion furnished by C. F. Sofley, charging him with the unlawful sale of 
intoxicating liquor. Shoes wcre found at  his home which fitted some of 
the tracks which were discovered on the premises of C. F. Sofley. Jack 
H u n t  was arrested and at  a previous term of the court had entered a 
plea of guilty to house-burning. H e  had been sentenced to serve a term 
of ten years in the State's prison upon this plea, and is  n o ~ v  serving this 
sentence. 

Up011 tlie trial of the defeiidants in this action the State relied upon 
the testimony of Jack Hun t  as evidence to sustain its contention that 
clefendant, John Freeman, set fire to tlie dwelling-house; that defendant, 
Dock Caudill, set fire to the barn, and that the witness, Jack Hunt,  set 
fire to the garage, and that they had set fire to the buildings pursuant to 
a conspiracy entered into by a i d  between them to burn said buildings 
because C. F. Sofley had caused the arrest of Jack Hun t  for selling 
liquor. The testimony of Jack Hunt ,  if believed, was amply sufficient 
a s  evidence to sustain the contentions of the State that both the defencl- 
ants are guilty as charged in  the indictment. 
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There was evidence of facts and circumstances which tended to sup- 
port the testimony of Jack Hunt. Each of the defendants offered evi- 
dence in contradiction of the testimony of Jack Hunt. The evidence 
for each of the defendants tended to sustain his contention that he had 
not entered into a conspiracy with Jack Hunt to burn the buildings of 
C. F. Sofley, as testified by him, and that he was elsewhere when the 
buildings were burned. 

A11 the evidence was submitted to the jury under instructions which 
are free from error. The court instructed the jury that they should 
consider the fact as testified by him that Jack Hunt  waf an accomplice 
of the defendants in the commission of the crime for whieh they were on 
trial, and that for this reason they should scrutinize his testimony with 
great care and not accept such testimony as evidence unless they found 
beyond a reasonable doubt that it was true. The instruction in this 
regard was in full compliance with the principles stated in  S. v. Ash- 
h u m ,  187 N. C., 717, 122 S. E.,  833. I t  mas within the province of the 
jury to accept the testimony of Jack Hunt, in part, and to reject it, in 
part, and thus to convict the defendant, John Freeman, and to acquit 
the defendant, Dock Caudill. I n  the absence of error in  the decisions 
of the trial court upon matters of law or legal inferenctl, this Court is 
ordinarily without jurisdiction to grant a new trial to the defendant, 
John Freeman, upon his appeal from the judgment whivh is supported 
by the verdict. Constitution of X. C., Art., IV,  sec. 8. The jury be- 
lieved the evidence offered by the defendant, Dock C a d i l l ,  tending to 
establish his defense based upon an alibi, and rejected the evidence 
offered by the defendant, John Freeman, to establish a ~)imilar defense. 
This was within their province, and the judgment and verdict cannot 
be set aside and a new trial granted by this Court, in thcl exercise of its 
appellate jurisdiction, for the reason that we find no error in the record. 

The defendant, John Freeman was at his home when he was arrested 
on a warrant charging him with arson. His wife was present at the 
time of the arrest, and in the presence of tlie officers said to him, "I told 
you, John, that you would get into it if you did not stay with me like I 
wanted you to do." H e  replied to her, "Hush." 

Defendant's exception to the refusal of the court to sustain his objec- 
tion to this evidence cannot be sustained. The objectioz was properly 
overruled upon the authority of S. v. Randall, 170 N. C., 757, 87 S. E.. 
227. I n  the opinion in that case it is said that converi;ations between 
husband and wife are not privileged as confidential, so :IS to prevent a 
third person who overheard them, from relating them to tlie jury. The 
statute in this State (C. S., 1802), which provides that no husband or 
wife shall be compellablr to disclose a confidential communication made 
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by one to the other during their marriage, and that  neither shall be com- 
petent or compellable to give evidence against the other in a criminal 
action, has no application, for  the reason that  the conversation between 
defendant and his  wife was not a confidential communication, and for 
the further reason that  the wife did not undertake to give evidence 
against her husband as i n  8. v. Aszcell, 193 N. C., 399, 137 S. E., 174, 
nor was she under cross-examination as a witness for her husband as  in 
d. v. ddums, 193 N. C., 581, 137 S. E., 657. Defendant's reply to the 
remark of his wife to him, made in  the presence of the officers, was com- 
petent as evidence against him. The  remark of his wife, taken together 
with his reply to her, was properly admitted as evidence. S. v. McKin- 
my,  175 3T. C., 784, 95 S. E., 162. 

T h e  eridence upon the tr ial  of this case was amply sufficient to sus- 
tain the conviction of both defendants and of the witness, Jack  Hunt ,  
for  arson. Jack  Hun t  upon an  indictment for arson tendered a plea 
of guilty of house-burning, which was accepted by the State. H e  is 
now serving a term in the State's prison. Defendant, Dock Caudill, was 
acquitted b ~ -  the jury, .ai~d he has been discharged. Defendant, John  
Freeman, was convicted, and the judgment that  he suffer death, from 
which he appealed, must be affirmed, for me find no error of law in his 
trial. 

N o  error. 

STACY, C. J., dissenting. 
RRO(:DES, J., dissenting opinion. 

BEO(.DE>, J., dissenting: I concede that this case is written in accord- 
auce with the precedents, but I do not concur in the reasoning of the 
precedents. C. S., 1802 provides in substance that  the wife is not com- 
petent "to give evidence" against her husband. I t  is  asserted, however, 
in the decisions that  if the wife makes a declaration in the presence of 
her husband and a third party, she cannot go upon the ~i-itness stand 
and repeat her declaration because this would be gir ing evidence, but 
the third party can reprat to the jury her identical words and this is  
not giving evidence by her, although the evidence so admitted and used 
to convict is  the exact language used by the wife. The  evidence then is  
not the language repeated by the wife, but the repetition of i t  by some 
one who did not use i t  a t  all. Furthermore, the wife cannot "give evi- 
clerice," that is, her declaratioli under oath in the presence of the jury- 
a third party-but if she make a declaration in  the presence of her hus- 
band and a third party and not under oath, the same is competent if 
repeated by the third party in  court. I n  other words, her sworn declara- 
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tion in  court is not evidence, but her unsworn declarat ,on out of court 
is evidence. I t  is suggested that if the declaration is made in  the 
presence of a third party it is not a confidential cornmur~ication because, 
presumably the parties knew of the presence of another person. How- 
ever, i t  has been held that if a man and his wife were talking together, 
thinking that they were communicating in secret, and am eavesdropper, 
listening at  the key-hole, should overhear the conver~ation, i t  would 
thereupon cease to be a confidential communication. S. v. Wallace, 
162 N. C., 622; S. v. Randall, 170 N. C., 757. Hence the confidential 
character of the communication does not depend upon the known pres- 
ence of a hearer. 

The reason given for admitting the declarations or hysterical out- 
bursts of the wife in the presence of an  officer arresting her husband, is 
that his silence or rebuke is a confession of guilt of the identical crime 
charged in the warrant in the possession of the officers, even though the 
wife may not know the nature of the crime for which the husband is 
arrested. The logical suggestion is that the husband, under such cir- 
cumstances, "ought to talk back to his wife" and enter into a debate 
with her upon the question of his innocence. Of course, in some instances 
this might be a highly dangerous undertaking for a husband, but if he 
fails to debate the question, her hysterical outburst will be used to con- 
vict him. I n  this situation the unfortunate husband miiy well exclaim, 
"Which way I fly is hell." 

Tho present case illustrates the unrehson of the rule. Jack Hunt, who 
admitted that he set fire to one of the buildings, and who was serving a 
term in the penitentiary therefor, was used as a witness against the de- 
fendant, Freeman, and one Caudill. Hunt  testified that he entered into 
a conspiracy with the other two men to burn the dwelling and outbuild- 
ings of the prosecuting witness and that Freeman and Caudill partici- 
pated in the burning thereof. The jury, however, did not believe Hunt  
because Caudill was acquitted. The evidence against Caudill was identi- 
cally the same as that against the defendant, Freeman, with the sole 
exception of the declaration of Freeman's wife. The sheriff testified 
that when he went to Freeman's house to arrest him his wife began to 
cry and "take on," and thereupon made the declaration set out in the 
opinion. I t  would therefore seem to be clear that the defendant, Free- 
man, is now on death row under sentence of death and facing execution 
solely because of the hysterical outburst of his wife. 

I n  my judgment this evidence was incompetent for two reasons: 
First. The wife did not accuse the husband of burning a house. 

Indeed i t  does not appear that the warrant was read in her presence or 
that she even knew the nature of the crime laid against her husband. 
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Under  the s t ra in  of nervous shock she merely exclaimed: "I told IOU, 

John ,  t h a t  you would get into it," etc. Get  into w h a t ?  I t  is  assumed t h a t  
she meant  t h a t  she knew of the conspiracy to cornrnit arson and  was  accus- 
i n g  her  husband of gui l t  of cornnlitting the specific cr ime charged i n  t h e  
warrant ,  of which ostensibly she knew nothing. I11 m y  opinion t h e  ex- 
clamation of t h e  wife  did not amount  to  a n  accusation, and  had  n o  pro- 
bative value a s  evidence, a l though i t  was doubtless used with omrwhelnl- 
i n g  effect before the  jury.  

I a m  authorized to say  t h a t  this  is  the ground up011 which STALY, 
C'. J., also dissents. 

Second. I d o  not th ink  t h e  evidence is  competrnt  bccause it  permits  
the  wife  to  d o  indirectly what  she cannot do directly f o r  t h a t  her  sworn 
declaration is  a nullity, but  her  unsworn declaration, repeated by 
another, is competent evidence, which, i n  this case, apparen t ly  sends her  
husband to t h e  electric chair.  

S'L'ATE Oh' S O R T H  ('AKOI,ISA, EX. KEL. D E N S I S  G. BKUJIJI ITT,  ATTORNb.1- 

GESEKAL OF THE STATE OF S O R T H  CAROLISA, \-. T H E  S S O W  EIILIi 
RAI1,WAT COMPANY. 

(Filed 12 June, 1929.) 

1.  Corporations K a-State alone may sue for forfeiture of charter of 
railroad company for violation of C. S., 8456. 

The State alone, acting through the Attorney-General. may institute 
;I proceeding xgainut a railroad company to forfeit its charter under 
the ~roris iot is  of ('. S., 3436, for fai lwe to begin cotistruction of the 
railroad atitl c.ompletr the same within the two wparate periods tlirreiil 
grescrikd. 

2. Corporations K &charter of railroad company may be forfeited for 
failure to comply with either of time limits under C. S., 3466. 

Construing C. S.. 3436, as to the forfeiture of the charter of a railroad 
c'oml~anp when coustruction of the pro~osed road is not commerlced within 
three years or completed and put into ol~eration within ten years after its 
charter has been gimitecl, to make the two provisions consistent i t  is held 
that they a r e  not illteriiative, and upon the failure of a railroad to comply 
with either one of the provisions the suit of the Attorney-General will be 
maintained in the absence of acts or conduct upon the part of the sorereign 
that amount to a waiver of the default. 

5. Same--In this case held, the State waived its right to forfeit the charter 
of the railroad company for noncompliance with C. S., 3456. 

Where a railroad comlmly has not commenced the construction of its 
road within three years after its charter has been granted as required by 
statntr,  C. S.. 3456, and tllercaftcr by statute the Legislature declaiea 
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that certain bonds may be issued by a township to aid in the construction 
of the railroad shall be valid, and the county has acted in recognition of 
the existence of the corporation: Held, the State by its acquiescence in 
the delay and by its recognizing the railroad companj as an esisting 
corporntion hac: waived its right to insist on a forfeiture. 

~ I V I L  ACTIOX, before Grady, J., a t  J u n e  Term, 1928, of GREESE. 
On 13  February, 1920, the Snow Hi l l  Railway Company duly filed 

articles of incorporation in the office of the Secretary of State. A board 
of six directors, with authority to manage the corporation until their 
successors were elected and qualified, mas nanled in the certificate of 
incorporation. 

The object of the incorporation, as set forth, was for the construction 
and operation of a railroad from the town of Snow Hi l l  to connect with 
the East  Carolina Railroad a t  the town of Hookerton, I\T. C., or the town 
of Maury, N.  C., the  length of the road to be about six miles. 

The  construction of said road was not begun until about 1 January ,  
1928. P r io r  thereto the said Snow Hi l l  Railway Company had made 
a contract with Nello Teer, a competent and reputable contractor, to 
construct said railroad. Teer began work about 1 January ,  1928, and 
had practically completed the grading thereof and had spent for such 
purpose the sum of $39,215.89. Thereupon on 12 Narch,  1928, the 
,lttorney-General of the State brought this action to forfeit the charter 
of said railway company. 

The railway company filed an answer admitting that it did not begill 
the construction of the road within a period of three y a r s  from filing 
the certificate of incorporation and that  i t  did not wit'lin said period 
expend upon construction ten per cent of the amount of its capital. 
I t  alleged, however, that  the delay was due to inabil i t j  to finance the 
project, but that  on 1 January ,  1928, it had in good fa i th  made a 
contract with Teer to construct said road, and that, relying upon said 
contract, Teer had in good fai th expended a large sum cf money before 
this suit was brought. 

The  tr ial  judge entered a judgment declaring the charter forfeited 
and based his ruling upon the admission that the railway company 
had not begun construction within three years after .ts charter had 
been filed in the office of Secretary of State and had not within said 
period expended upon construction ten per cent of the amount of i ts  
Eapital stock. 

From judgment rendered, the defendant appealed. 

L. V .  ,llorrill and Cowper, Whitaker & Allen for plaintif. 
J .  Paul Frizzelle, Fuller, Reade & Fuller and Johl .~  Rill  Paylor for 

defendant. 
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I ~ R O ~ I E A ,  J .  The  sole questiou presented for determination is tlie 
nieaning of C. S., 3456, and whether i t  applies to this case. The  statute 
is wordcd as follows: "Elorfe7tu1~ for  failure to hegin or con~plete mil- 
1vat1.-If any railroad corporation shall not within three years after 
its articles of association are filed and recorded in the office of the 
Secretary of State, or the passage of its charter, begin the construc.tioi~ 
of its road and espend thereon ten per cent of the amount of it. capital, 
or shall not fi~iish the road and put it i n  operation in ten years from the 
time of filing its articles of associatioli or passage of i ts  charter as 
:~foresaicl, its corporate existence and p o w ~ r $  shall cease." 

r 7 I he SOT creign alone, acting through the al t ton~ey-Gencral ,  mi1 iiisti- 
tute n prortwli~ig to forfeit a charter for the cause set forth in the 
rbo~nplail~t. Alffoi~icey-Grnerul 1%. R. R., 25 S. C., 456; dshrville Dic is im 
1 % .  as for^, 92 S. C.. 379; A. R. v. Lunzher (lo., 114 N. C'., 690, 19 
S. E., 646; R. R. v. Olive, 142 N. C., 257, 55 S. E., 263. 

r 7 I h c  statute, when an action is brought by the Attorney-General, in 
the name of the State inflicts the penalty of corporate death upon 
railroad coml)niiies for failure to begin construction within thretb years 
or to coniplctc. the road and put it in operation within tcn years. Tllc 
itatutc as written is worded ill the a l t e r r~a t iw  b~cause  the word "or" 
coi i~ iec t~  the three-year penalty and the ten-year ptmdty. Howel-er, if 
the alternate coiistructio~~ is adopted, i t  is obvious that  if "corporate 
esistence and powers shall cease" for failure to begin in three years 
that the ten-year clausca is  useless and contradictory. Cpon the other 
iimid, if '(rorporatr existelice and powers shall cease" only upon failure 
to finish the road and put i t  i n  opcratioli within ten years, i t  is equally 
obvious that the three-year clause is useless and contradictory. 

Manifestly, the statute intended to require railroads to begin coil- 
ztruction work within three years and to complete the road and put i t  
in operation n-itliin ten years, thus fixing a maximum time for be- 
ginning the work and a nl:ixinluni time for the conlpletiou thereof, and 
proilou~iring the seiitt.nce of corporate death upon failure to comply 
u.itl1 either requirement. 

But, can the State imist  up011 forfeiture in  this case? "The govern- 
~ n t ~ n t  cva t ing  t 1 1 ~  rorporation can a l o ~ ~ e  institute such a proceeding, 
4nce it may waive a broke11 collditioii of a compact made with it as 
\cell as an indiridual." Aslrcoille Dicisiot~ r .  .-lston, 92 S. CI., 579. 

l\lorPover, the acquiesceiic~ of the so\ c v i g r ~  "is evitlence that  all thinga 
I iaw been rightfully performed." .iftur~zey-C+etze,.a7 1 % .  R. R., 25 N. C'., 
426. See, also, R. R. r , .  Ll i tnb~r  Po., 114 X. C., 690; I n  r~ F. R'. -1fyrrs 
('o., 123 Fed., 952. 

The :icquiescence of the soverc+gli ill the dcfault of tlefciidant n a i  
c.xplicitly declared hy the Iq , i s la t iw cnacltnient of chapter SF), Puhlic- 
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Local Laws, Extra  Session, 1924, ratified 21 August, 1924. Pr ior  thereto, 
to wit, on 4 February, 1024, the defendant, Snow Hill  Railway Com- 
pany, submitted to the board of county commissioners of Greene County 
:ni offer in writing to complete said railroad within eight months from 
the t imr the work started, provided the same was started on or before 
1 . lpril,  1924, and to accept in full payment for said work the $100,000 
of bonds voted by Snow Hi l l  Township. The  county commissioners nc- 
cepted the offer by formal resolution in regular meetirg assembled on 
4 February, 1924. Chapter 89, referred to above, in see-ion six thereof, 
tlcclares: "And said bonds and contracts concerning same and the said 

L, 

improrement shall be valid notwithstanding any change in officers after 
the date," etc. I n  section seven of said act it is  declared: "The said 
bollds may be executed and deposited in  a bank of their selection, said 
bonds to he held in escrow bv such bank and deliverell to Snow Hi l l  
Railway Co~npany  on completion of said improvement by said company," 
etc. 

?'lierefore, it  clearly appears that  the Snow Hi l l  Railway Company 
was recognized as an existing corporation, in rightful exercise of its 
corporate functions, even though more than three years had elapsed since 
the filing of its charter and even though no construction had been done 
and no money expended thereon. Moreover, the act authorized the 
delivery of the bonds to the defendant "on completion cf said improve- 
ment by said company." The  time of completion, fixed by C. S., 3456, is 
ten years from the filing of the charter. Thus, the cmclusion is in- 
witable that the State waived the default occasioned by failure to begin 
work within three years and expressly recognized the right of the defend- 
ant  to proceed to completion, which of course must be axomplished "in 
ten years from the t i m ~  of filing its articles of association." 

The principle of law applicable was stated by R&n, C. J., in 
-1f for1tey-General  1 ) .  R. R., Co., 28 N. C., 456, to be that  if the sovereign 
uudertakes "to deal with the corporation as lawfully and rightfully 
existing, notwithstanding such known default; such conduct must be 
taken, as in other cases of breaches of conditions, to be intended as a 
declaration, that  the forfeiture is not insisted on, and, therefore, as a 
waiver of the previous default." 

Our  concl~s ion is that  the Attorney-General has no power to invoke 
n forfeiture of the charter of the defendant for failure to begin work - 
within three years. 

Rerersed. 
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1tAT.PH UREY v. S O U T H E R N  F I R E  I N S U R A X C E  C O M P A S T .  

(Filed 12 June, 1029.) 

1. Insurance H a-Five days notice necessary for cancellation of policy 
by insurer. 

The l~rovisions in the standard fire insurance policy requiriiig the in- 
surer to give the inhured five dass previous written notice before it can- 
cels the policy is for the protection of the insured and must be complied 
nith try the i~isurrr before it con make a valid emcellation. 

2. Insurance H +Defense to action on policy that insured's agent can- 
celed same must be proven by insurer. 

Where the defense to an action to rerover up011 a fire insurance policj 
is that the 1)olic.v 11: ts  c:u~celed b ~ -  the plaintiff's agent the burden is on 
the ciefendant c31aimin:: it to sho\v that plai~ltiti's agent SO acted nit11 the 
lino\\letlge or authority of the p1;lintiff under the facts and circun1it:lncec 
of this case. 

Ak ,~aar .  by defendant from ,SfutX, J., and a jury, a t  blebruary Term, 
1929, of &CI~LEKBUR(:.  S o  error. 

This is ail action by plaintiff against defendant to recoyer the sum of 
$1,200 on a fire insurance policy, dated 12 July,  1927, for one year, 
issued to him by d ~ f c n d a n t  on his household goods destroyed by fire, 
ill the city of Charlotte, on 10 December, 1927. Plaintiff cor~terds that  
the policy, S o .  18.387, was issued by defendant through an ii~surance 
agent or broker, C'. 13. Tl'illiains, doing business i11 the city of Charlotte, 
and that plaintiff paid TTillianis the premium and he 1)rocured the 
policy from one Ernest Ellison, general agent of the defenda~it. That  
he had to obtain a permit to renlore his houscl~old goods from the 
Ilouse to another in said locality and he had to get a permit. That  he 
rcceivetl said rcinovitl permit signed "by E. Todd" for defendant com- 
pany, dated 15 September, 1927, a i d  paid therefor the sum of $8.00, 
represcnting the higher rate applicable to the new location of the 
property corercd uilder his policy of fire insurance. 

The  defendant admits it issued the policy to plaintiff through its 
duly authorized agent, Ernest Ellison, a t  the request of one C. H. Wil- 
liams, acting for the plaintiff; that  thereafter, to wit, on or about 15  
October, 1927, the said plaintiff delivered up for cancellation to the 
said C. H. Williams said insurance policy, and said iilsurance policv, 
l)y the said C. H. Williams, agent for the plaintiff, was delivered u p  
to the defendant's agent, Ernest Ellison, for cancellation, and was in 
clue course by the said Ernest Ellison surrendered to this defendant and 
duly canceled. Defendant avers that  the plaintiff nerer paid the premium 
u p o l ~  said policy, and that the plaintiff roluntarily surrendered said 
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policy to the said C. H. Williams, his own agent, with instructions to  
cancel the same, and that  the said policy was surrendered for cancel- 
lation by the plaintiff and his authorized agent, and was canceled, and 
thereupon became void. 

The  parties stipulated as follows: ''It is  agreed that prior to 1 2  
July, 1927, the plaintiff applied to C. H. Williams for certain fire in- 
surance on plaintiff's furniture;  that  the said C. H. Williams applied 
to Ernest Ellison, the local agent a t  Charlotte, of the Southern F i r e  
Insurance Company, and that  said Ellison as agent of the said com- 
pany issued a certain policy of fire insurance, which policy was No. 
18587 in the Southern Fi re  Insurance Company, said policy of insur- 
ance being in the standard form and covering the furniture described in 
the conlplaint and insuring said furniture for one year from 12 July,  
1987, to 12 July ,  1928; that, as stated, said policy of fire insurance 
was delivered by the said Ellison to the said Williams; that  on or about 
1 November, 1927, the said Williams delivered said policy of fire in- 
surance to the said Ellison, and the said Ellison purpmted to cancel 
said policy of fire insurance, as of 16 October, 1927. I t  iq admitted that  
said policy of fire insurance covered the furniture descril~ed in the com- 
plaint, and that  the plaintiff has complied with the termf3 of said policy 
in reference to filing proof of loss and giving notice. I t  is further ad- 
mitted that  C.  H. Williams was holding himself out in the city of 
Charlotte as an insurance agent a t  the time this policy was written. 
and that  when said policy was purported to be canceled said C. H. 
Williams' name appeared on the face of said policy." 

Thc issues submitted to the jury and their answers t ~ e r e t o ,  mere as  
follows : 

"1. Did the defendant issue to the plaintiff a policy of fire insurance 
in the sum of $1,500 on plaintiff's house furniture, as alleged in the 
complaint ? Answer : Yes. 

"2. Did the plaintiff, Ralph Urey, authorize the cancellation of the 
said policy described in the complaint ? Answer : No. 

"3. Wha t  damage, if any, is the plaintiff entitled to recover of the 
defendant ? Answer : $1,500." 

The defendant made numerous exceptions and assignments of error 
and appealed to the Supreme Court. 

C. A .  Cochrm, F. A. NcClemghan and S t ~ ~ m i l l &  Davis f o r  plaintif. 
Brooks, Parker, Smith & Wharton, J o h n  M. Robinson ,and Hunter  M. 

Jones fo r  defendant. 

PER CURIAM. Plaintiff coutends that  he  had paid the premium in full 
and that  the policy was in force a t  the time of the fire and that he had 
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no notice that  the defendant had attempted to cancel the policy, and 
that he had not authorized the cancellation. There was some evidence 
to sustain these contentions. 

The  defendant admits that the policy of insurance was a standard 
fire irisurance policy and issued in plaintiff's name. 

I11 Dauson 1, .  Insumnee  Co., 192 K. C., a t  TI. 313, 316, i t  is said:  , a 

. 'It is expressly stipulated in each policy, as required by statute (1)  
that 'this policy will he canceled a t  any time a t  the request of the 
insured,' and ( 2 )  that 'the policy may be canceled a t  any time by the 
company by giving to the insured fire days written notice of cancella- 
tion.' N o  notice of interition to cancel, or  of cancellation was given - 
to the insured by the company. Clearly, therefore, if the attempted 
c~ancellation of the policies, on 30 April, 1923, was upon the initiative 
of the eoil~paiiies, or of their agent, acting for them, i t  was void. I t  
did not re1;asc the companies from their obligations under the policies; 
they were in force, ~lotwithstandiug such attempted cancellation, on 2 
June,  1923. S o  contract, valid in its conception, and unobjectionable 
in its terms, can be canceled, without the consent of all parties, who 
have acquired rights thereunder. Trus t  Co. 1 % .  Insurance Co., 173 N .  C., 
,i58. The insured, when lie accepted the policy, consented that  tlle 
compaiq might thereafter cancel the policy, upon giving him notice, 
in writing, of five days. This provision is manifestly for the protection 
of the insured. The  right of the company to cancel the policy exists 
only because of thc consent of the insured, given a t  the time of his 
;rcceptance of the policy and thereafter to he acted upon by the company 
only upon strict compliance by i t  with the terms upon which such 
(+onseiit was given." 

Thc only material question we think involred in this controversy: 
Was there sufficient eridence to be submitted to tlie jury on the second 
issue? "Did tlie plaintiff Ralph Urey authorize the cancellation of the 
said policy described in  the complaint?" 

From a careful review of the eridence, unnecessary to set forth, we 
think the matter resolved itself into practically a question of fact be- 
tween tlle plaintie arid one C. H. Williams, and certain facts and 
circumstances corroborating the plaintiff's contention. The  jury has 
found with the plaintiff, and we do not feel justified, from the evidence, 
to say that  it was not sufficient to hare  been submitted to them for their 
coilsideration. I t  is admitted that  defendant did not g i re  the plaintiff 
5 days written notice required by the policy to  cancel same. The  jury 
has found on sufficient evidence that  Williams had no authoritv and 
the policy was not canceled a t  plaintiff's request. 

I n  Cooley's Brief on Insurance, (2  ed.), Vol. 5 ,  p. 4634, speaking to the 
subject and citing a wealth of authorities, it  is said:  "One who is 
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authorized or employed to procure insurallce does not thereby acquire 
any authority to cancel the policies after being procured." 

The court belom charged the jury:  "The burden is upon the defendant 
to satisfy you by the greater weight of the evidence that  the cancella- 
tion was authorized by Mr. Urey, the policyholder. The  lmrden of proof 
is on the defendant to satisfy you that they did cancel ihe policy with 
his authority and consent." We think the charge correct under the facts 
and circumstances of this case. Kendrick v. Mufual  Ben. L. Ins. Co., 
124 N .  C., 315; Page v. Insurance Co., 131 N .  C., ll? Roberta Mfg. 
Co. 1.1. Royal Exch. Assur. Co., 161 N .  C., 88. 

I t  mould seem that, under all the facts and circumstances of the case, 
just dealing would require notice, which the standard policy so wisely 
provides, to plaintiff of so important a matter as the cancellation of his 
insurance policy, but this is not for  US. The  jury has 3ettled the dis- 
puted facts in plaintiff's fal-or. I n  the judgment of t h e  court belom, 
me find 

No error. 

T H E  GHO\'ICS NILLS,  Isc. ,  r. CAROLINA & XORTHWESTIGRlr; RAILWAY 
COMPASY a s o  SOGTHERN RAILWAY COMPP,SY. 

(Filed 12 June, 1929.) 

Carriers B g-Where goods have arrived at destination and notice of 
arrival duly given the liability of the carrier is that of warehouse- 
man. 

Where a shipment by common carrier arrives a t  its destination and 
is placed on a platform of a station owned by another carrier and used 
by it and the initial carrier jointly, and notice of the arrival of the 
shipment is duly given, the liability of the carriers is that of warehouse- 
men; and in this case held, evidence of the negligence of the carriers, 
resulting in the destruction of the shipment by fire, mas sufflcient to be 
submitted to the jury, and the jury might place the liability upon either 
one or both as they found the negligence of the parties to be from the 
rvidence, with the burden of proof on the plaintiff to show negligence 
by the greater weight of the evidence. 

APPEAL by defendants from Harding, J., and a jury, a t  December 
Term, 1928, of GASTON. NO error. 

On 7 May, 1927, J. Edward Kale 8: Company, a cotton firm of 
Clarksdale, Miss., delivered to Yazoo & Mississippi Vzlley Railroad 
Company seven bales of compressed cotton, marked Teddy, and con- 
signed to the order of A. H. Boyd, Gastonia, N. C., notify Groves Mills, 
Inc., Gastonia, N. C. The  standard form of bill of lading was issued 
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therefor. This  cotton was carried by the initial railroad and its con- 
necting carriers and delivered to the Carolina 8: Northwestern Railway 
Company, the defendant, a t  Chester, S. C., which line carried the said 
cotton to Gastonia, N.  C. Upon the arrival of the shipment over the 
Carolina 8: Northwestern Railroad, a t  Gastonia, the cotton was placed 
upon the platform a t  the station of the Southern Railway Company, 
defendant, which station is  jointly used by, and there was a joint 
arrangement between the Carolina 6: Northwestern and the Southern 
for unloading, receiving and handling freight over both lines. 

The  defeildants were sued as joint tort-feasors. The plaintiffs con- 
tended that  the 7 bales of cotton, weighing 3,747 pounds, were damaged 
by fire through the rlegligence of the defendants and plaintiff sustained 
a loss of ($865.60) $866.70. Defendants denied any negligence. The  
defendant, C. 6: N. Railway Company contended tha t  if there was no 
negligence on its part the damage should not exceed $513.19 coming 
into its hands as salvage of the cotton. 

The  issues submitted to the jury arid their answers thereto, were as 
follolvs : 

"1. Was the plaintiff the owner and holder of the bill of lading for 
seven bales of cotton, as alleged in the complaint? Alnswer: Yes (by 
consent). 

"2. Was  notice of the arrival of such shipment of cotton duly gireii 
the plaintiff? Answer: Yes. 

"3. When was such notice given? Answer: 23 May, 1927. 
"4. Was the cotton damaged through the negligence of defendant, 

Carolina 8: Northwestern Railway Company ? ,Inswer : Yes. 
"5. Was  the cotton damaged through the negligence of defendant 

Southern Railway Company ? Answer : Yes. 
"6. What damage, if any, is plaintiff entitled to recover? Answer: 

$866.70." 
Judgment was rendered on the verdict by the court below. Defendant 

made numerous exceptions and assignments of error and appealed to 
the Supreme Court. 

X a n g u m  & Denny  for plaintiff. 
J o h n  A. Marion and R. G. Cherry for ('arolina '6 X o r t h w e s t ~ r n  

Rai lway  Company .  
0. F.  and Geo. R. iVason for Southern  R a i l ~ c a y  Company .  

PER CURJAM. The  defendants, a t  the close of plaintiff's evidence and 
a t  the close of all the evidence, moved for judgment as in case of 
nonsuit. C. S., 567. The court below refused the  motions and in this 
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we think there was no error. Without repeating, in  our opinion, there 
was sufficient eridence to go to the jury as to the negligence of both 
defendants. 

The court below charged correctly the law of negligence and prox- 
imate cause, also as to damages, and charged, in part, as follows: 
"The burden is on the plaintiff to satisfy you by the greater weight of 
the evidence that these defendants were negligent and that such negli- 
gence was the proximate cause of the injury and damagl: to the cotton 
and if it has so satisfied you, then it would be your duty to answer 
the issue, Yes. I f  the plaintiff has satisfied you that both of these 
railway companies were negligent and such negligence was the proximate 
cause of the injury to the cotton, then you would answer the fourth 
and fifth issues, Yes. I f  the plaintiff has failed to satisfy you that both 
were negligent and that the negligence mas the proximale cause of the 
injury, then you would answer the fourth and fifth issues, No. I f  
plaintiff has satisfied you that one company was negligx~t, but failed 
to satisfy you that the other was negligent, then you would answer 
that issue, Yes. If plaintiff fails to satisfy you as to the negligence 
of either company, then you can answer both issues, the fourth and 
fifth issues, KO. You can answer the issues Yes against the Southern 
and No against the C. & N. W., or you can answer the issue Yes 
against the C. 6: S. W., and No against the Southern, or both Yes or 
both No." 

From the verdict of the jury on the second and third issues, the de- 
fendants were liable only as a warehouseman. See Edz~ards  v. P o w e ~  
Co., 193 N. C., 780. On this aspect, the court charged, we think, the law 
applicable to the facts. 

The liability of a carrier for loss or damage is well stated in Moore 
on Carriers, ( 2  ed.), Vol. 1, at p. 306, as follows: "The liability of a 
carrier of goods is that of a common carrier, which is that of an in- 
surer; and in cases of loss of or injury to goods intrusted to it for 
transportation no excuse avails such carrier, except that such loss or 
injury was occasioned by the act of God, or the public enemies of the 
State, or the sole fault of the owner or his agent. The law adjudges 
the carrier responsible, irrespective of any question of negligence or 
fault on his part, if the loss does not occur by the act of God or the 
public enemies. With these exceptions, the carrier is an insurer against 
all losses." 

The case was tried carefully by the court below and from a pains- 
taking review of the record, we can find 

No error. 
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11. G .  STAMET, ADMIXISTRATOR OF V. C. CARVER, DECEASED, v. SUNCREST 
1,UJIREK COMPANY, BUCK LAXDERS AND HARVEY TYLER. 

(Filed 1% June, 1929.) 

Master and Servant E +In this action under Federal Employers' Lia- 
bility Act evidence held sulllcient to be submitted to jury. 

Under the facts of this case Held ,  contributory negligence of plaintiff's 
intestate, i n  an action against a lumber company to recover damages for 
the wrongful death of the intestate, caused while working on defendant's 
logging road, is not a bar to recovery, but was properly considered upon 
the queqtion of climinution of damages, and the evidence of defendant's 
11egligenc.e nus sufhc.ieut to be submitted to the jury and to overrule its 
motion as of nonsuit. 

~ P E . I L  by defmtlants from Harrcood, J., a t  March-April, Term, 1929, 
of H a r w o o ~ .  N o  error. 

r 7 I his was an  action for actioliable negligence instituted by plaintiff 
:igainst the defendant. The  plaintiff's intestate, Virgil C'. Carver, was 
in thr  employ of thc defeiidant, Suncrcst Lumber Company, as con- 
ductor a i d  brakeman on one of defendant's log trains. The  evidence 
on thc part  of plaintiff tended to show that  a t  the time of his death, 
26 August, 1027, he was engaged i11 the performance of his duties a m  
in the course of his employment, assisting his coemployee, a member 
of the train crew, i l l  rerailing a log car, which had been derailed. The 
log car in question had been loaded with logs by employees of the de- 
fendant company, commonly callccl the loader crew. There were no 
standards on this log car to p r e ~ e n t  the logs from rolling off, and when 
the logs were londcd two chains were placed around par t  of the logs 
on the car a t  each end of said log car, and three logs, one of which was 
w r y  crooked, vcre  placed on top of said chains with nothing to hold 
or prevent said logs from falling or rolling from said car. 

Pass Collins, witnc~ss for plaintiff, testified, in part ,  as follows: "I 
know the custom adopted by these cornparlies with reference to how 
logs are chained on the cars. The  custom in  general, common, and 
approved use. 011 these jobs where I have worked they put chains 
around the logs over the top of all the logs. They loaded their cars 
up so f a r  where they used the chains and then put  the chains over so 
many of t h r  logs arid left a little sag in that, then put some more logs 
on the  chain and tied i t  down then put another chain over the top 
of the logs to hold them. The  chain over the top logs fastens in  the 
middle of the car, in the middle of the car, in the middle of the bunk 
you have loaded." 
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While plaintiff's intestate was engaged in rerailing said log car, the 
same was jerked by the engineer operating said engine with such force 
"abrupt and quick" that one of said loose logs fell from the top of said 
car, striking and instantly killing plaintiff's intestate. The defendant 
denied any negligence and set up the plea of contributory negligence. 

The defendant offered evidence tending to show that the logs were 
loaded on the car in the usual and customary way. T h ~ t  the intestate 
was an experienced conductor, and in full charge of the ,rain, and that 
members of the train crew were required to obey his orders; that he 
ordered an employee to place one of the rerailers and he placed the 
other. That the intestate then stood at a position slightly behind the 
front end of the derailed car and in the way of the logig and gave the 
sigiial to the engineer, who testified that it was his duiy to obey the 
signal, and that he did obey the signal and moved the train just as 
easily ahead as he could move it, and that the brakes having not been 
yeleased from the derailed car skidded upon the rerailer, kicking the 
inside one out from under the wheel, dropping the .arheel down a 
distance of seven or eight inches, lurching the car to on,: side, causing 
the log to roll off, striking the plaintiff's intestate, who stood right in 
the immediate path of the log and that he could have stood a few feet 
farther to the front and beside the box car and been perfectly safe. That 
the rerailers were put down in the usual way and properly placed and 
that the method of rerailing the car was the customary method and 
one in common and general use by all railroads. 

The issues submitted to the jury and their answers tkereto, were as 
follows : 

"1. Was plaintiff's intestate killed by the negligence of the defendants, 
as alleged in the complaint? Answer: Yes. 

" 2 .  Did plaintiff's intestate, by his own negligence, contribute to his 
own death, as alleged in the answer? Answer: Yes. 

"3. What damages, if any, is the plaintiff entitled to recover? Answer: 
$6,500." 

X o r g a ~ ~  d W a r d ,  Zeb I'. Curtis  and Edwards  &2 Leatherwood for 
plaintiff. 

Rollins &2 S m a f h e r s  for defendants. 

PER CURIAM. The defendant, at  the close of the plaixltiff7s evidence 
and at the close of all of the evidence, moved for judgment as in case 
of nonsuit. C. S., 567. The court below refused both motions and in this 
we see no error. We think the evidence sufficient to be submitted to the 
jury. 
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111 the present action, contributory negligence is no bar to recovery, 
but mitigates, or diminishes, damages. See C. S., 346.5, 3466, 3467, 
3468, 3470; S f ~ w a r t  v. Lumber Co., 193 N. C., 138. 

The  court brlow gave the contentions fairIy to both sides. The law 
applicable to the facts v-as carefully and clearly stated. We find 

N o  error. 

I\'. K. JOHNSTOX v. PHOENIX UTILITY COMPANY, H. F. I,INCOI,N, 
J .  11. BASSETT, AND G. W. MORGAN. 

(Filed 12 June, 1929.) 

Kenioval of Causes C +Action alleging joint negligence on part of 
resident and nonresident defendants is not removable. 

.4n action against a nonresident corporation and its resident sugerin- 
t~ndcnt,  brought h g  an employee who allcges that he was under the 
direction and control of the resident superintendent, and that both dr- 
fendnnts were negligent in failing to provide a safe place to work, in 
changing tlie method of work without warning the plaintiff, in employing 
a dangerous method of doing the work, and in failing to warn and 
instluct the plaintiff as to the cliange of the method of work: Held, the 
complaint alleges a joint  fort, and the petition of the nonresident defrnd- 
ant for removal to the Federal Court will be denied. 

(*IIVIL ACTIOX, before Harwood, J., a t  April Term, 1929, of HAYWOOD. 
Plaintiff filed a complaint alleging tha t  on 14  April, 1928, he  was 

injured by tlie negligerice of tlie defeiidants while engaged in making 
certain excavations arid tuiinels in and along the banks of Pigeon River. 
Plaintiff, who was a foreman, and the men working urider him, were 
removing rocks that  had been loosened by blasting, and the defendants 
were removing said rocks "some one hundred feet or more above the 
place where the plaintiff and the men working urider him were engaged 
in  cleaning up." The defendants removed said rocks by means of a 
derrick and scale pans operated by electrical power, and the plaintiff 
alleged that  without signal, notice or warning the defendants changed 
the method of loading and transferring said rocks and dumped a large 
quantity of rock inside a coffer dam a t  a point directly above the place 
where plaintiff mas working, and these rocks suddenly and with great 
force rolled down upon the plaintiff, causing serious and permanent 
injuries. 

The  items of negligence set u p  in the complaint mere in substance: 
that  the deferidarits failed to provide a reasonably safe place for the  
work, and that  without narning the method of doing the work was 
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changed so that said rocks were dumped at a point on a steep hill 
directly above the place where the plaintiff was required to work, and 
that such was a dangerous method; and furthermore, that the defendants 
failed to give any instruction, notice or warning to the plaintiff, and 
negligently failed to provide and use any system of 3ignals to give 
notice of the intention to change the place of dumping said rocks. 

Plaintiff further alleged that the individual defend-tnts, including 
the defendant, Morgan, mere citizens and residents of North Carolina. 

I n  apt time the defendant filed a petition for remoral, alleging that 
the defendants, Lincoln and Bassett, were nonresidents of Korth Caro- 
lina, but admitting that the defendant, Morgan, was a citizen and resi- 
dent of North Carolina. 

The trial judge upon appeal from the clerk, denied the petition for 
remora1 and retained the cause for trial in Haywood County, from 
which judgment the corporate defendant appealed. 

Alley (e. Alley for plainfiff .  
1Tarkin.s & V a n  Wink l e  for defendant. 

PER CURIAJI. The plaintiff alleged a joint cause of action against the 
corporate defendant and the individual defendants. The petition for 
removal denies that the defendants, Lincoln and Bassett, mere citizens 
of n'orth Carolina, but admits that the defendant, Norgan, was a citi- 
zen and resident of Xorth Carolina. Said petition of rclmoval further 
admits that said Morgan was a general foreman, and that plaintiff 
('was under the direct supervision of the defendant, G. W. Morgan," 
and "that it was the duty of the defendant, G. W. Morgan, to transmit 
to the several foremen ou the job such orders and directions as he had 
received from the general superintendent . . . as well as to go 
from place to place on said work, see that the same was progressing 
according to plans and specifications, and to generally observe and 
report the progress made thereon." 

While it is denied that Morgan was actually present at  the time 
plaintiff was injured, it clearly appears that he was, so far  as the 
plaintiff was concerned, the general representative or alter ego of the 
corporate defendant because he was charged with the duty of delivering 
instructions to the workmen and of determining whether the work was 
done according to plans and specifications. I t  further appears that the 
plaintiff was at  the time of his injury under the direct supervision of 
said defendant Morgan. 

Upon this state of facts the judgment is affirmed upon the authority 
of Givens v. Mfg.  Co., 196 N.  C., 377. 

Affirmed. 
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R. B. SLAUGHTER, A ~ ~ b f ~ ~ ~ ~ ~ ~ A ~ O ~  O F  ESTATE OF LEE DAVIS, DECEASED, V. 
BENIS LUMBER COMPANY AND ROBERT HUMES. 

(Filed 12 June, 1929.) 

Removal of Causes C +.4ction alleging joint negligence on part of resi- 
dent and nonresident defendants is not removable. 

An action against a nonresident corporation and its resident foreman. 
brought by an employee who alleges that he was under the direction and 
control of the resident foreman, :~nd that both defendants were llegligent 
in orderill:: the plaintiff to operate an "electrical stacker" and failing to 
instruct him ho\v to use the machine which was new arid not ill general 
use, and in failing to give him a helper necessary for the safe operation, 
of tlie machine, arid it]  failing to warn arid ilistruct the plaintiff as to the 
danger incident to the work : Hcld,  the complaint alleges a joint tor t ,  and 
the petitiou of the nonresident defendant for removal to the Federal 
Court wil l  be denicd. 

CIVIL ACTIOS, before XcEl roy ,  J., a t  April Term, 1929, of GRAHAAI. 
The plaintiff alleged tha t  his intestate, Lee Davis, was killed as the 

proximate result of iiegligence of the Bernis Lurliber Company and 
the deferidant, Robert Hunics. 

While it is  iiot alleged i11 the complaint that  tlie defendant, Bemis 
Lumber Company, is a iioiiresident corporation, such allegation is found 
in the petition for r e m o ~ a l  to the Federal Court. 

I t  is  alleged that  the defendant, Robert Huines, is a citizen and resi- 
dent of Graham County, and that  a t  the time of the injury to plaintiff 
said Humes was yard foreman and superinteiident of the corporate 
defciidant "with full authority and power . . . to  employ and dis- 
charge hands arid to give specific instructions to each and every of the 
laborers arid servants of his codefendant relative to all work and labor 
done and performed upon said yard. . . . Tha t  plaintiff's intestate, 
Lee Davis, was employed by the defendant, Bemis Lumber Company, 
as a common laborer . . . and by i t  placed under direct control, 
direction and supervision of i ts  codefendant, Robert Humes, he, the 
said intestate, being required to do and perform all and every duty 

,required of him in the way and manner directed by the defendant, 
Robert Humes." 

Plaintiff further alleged that  he mas required by the defendants to 
operate an  electric stacking machine used for the purpose of stacking 
lumber, and that  said appliance was not approved and in general use 
(( but to the contrary was a new device still i n  its experimental stage. 

That  the defendants and each of them negligently and carelessly ordered, 
directed and required plaintiff's intestate to operate said electrical 
stacker . . . without sufficient instructions . . . and without 
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any instructions . . . and the defendants and each of them re- 
quired him to attempt to load and run the same alone, when i t  was 
necessary to furnish a helper to put on the large and Eeavy pieces of 
lumber so as to keep said appliances constantly in use; rind further, to 
give the operator of the same an opportunity to keep a lookout for 
his safety, but when required to work alone, as so negligently ordered 
by the defendants and each of them, i t  was impossible for the operator 
of said machine . . . to keep a lookout for his own safety." 

Plaintiff further alleged that  the defendants negligmtly failed to 
properly warn and instruct him as to the danger incident to the work. 

The defendant in  apt  time filed a petition for removal, alleging 
fraudulent joinder of Robert Humes in order to prevent removal to the 
Federal Court. 

The cause was heard by the clerk of the Superior Court, who over- 
ruled the petition and retained the case for trial i n  the State court. 

Whereupon the nonresident defendant appealed to thl: judge of the 
Superior Court, who likewise declined to remove the cause to the Fed- 
eral Court, and said defendant appealed to the Supreme Court. 

N o r p h e w  &? X o r p h e w  and A. Hall Johnston for p l a i n t i f .  
R. L. Phillips for defendants. 

PER CURIAM. The judgment of the Superior Court is affirmed upon 
the authority of Givens v. N f g .  Co., 196 N .  C., 377. We  see no sub- 
stantial difference between the facts and law applicable thereto, be- 
tween the case a t  bar and the Givens case. 

Affirmed. 

FATE LAXGFORD V. KITCHEN LUMBER COMPANY. 

(Filed 12 June, 1929.) 

Master and Servant C b-In this case held evidence of mas1,er's negligence 
sumcient to be submitted to jury. 

I n  this case held, evidence of the master's negligence i l l  failing, in the 
exercise of reasonable care, to provide the servant a reasol3ably safe place 
to work and reasonably safe and suitable tools and applirmces was prop- 
erly submitted to the jury, and defendant's motion for judgment as in case 
of nonsuit was properly overruled. 

APPEAL by defendant from l iarwood,  J . ,  at  January  Term, 1929, of 
GRAHAM. N O  error. 
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This is  an  action for actionable negligence brought by plaintiff against 
defendant. 

The  evidence on the par t  of tended to show that  under the 
direction of defendant's foreman he and the other employees of de- 
fendant were ordered to load rails by hand on an incline car. The  steel 
rails were piled u p  on the ground about 4 feet high and were 25 to 30 
feet in length and weighed 60 pounds to the foot. The  rails were 
"crooked and wrapped up." The foreman, whom plaintiff mas bound to 
obey or be discharged, ordered him and the other employees to  load the 
rails by hand. Plaintiff had loaded about 5 or 6 rails before he got 
hurt. '(Soineoi~e i11 the crowd spoke of rail-dogs and McCrary, the 
foreman, said that  he did riot have any and we would have to  load 
them with our hands. . . . This  rail that  hit my  foot had been 
used on tlie curve eiid that left the rails in a curve when they mere 
racked up, and they were just piled up  there, and this rail-I did 
not know i t  was crooked as i t  was until after I threw i t  out and it hit 
m e i t  bounced back on my foot. . . . B y  dealing you take hold of 
this end and swiiig this end out and the other will come off and then 
you can walk in there and pick up tlie rail and carry it arid load it. We 
could not but one handle the rails because we had nothing to handle 
them with but our hands and just one was all that would work throwing 
them out." 

I t  was in e\.idence that  a t  the time plaintiff was injured, the method 
known, approved and in general use in  the territory where plaintiff was 
engaged in handling steel rails and doing the work he was ordered by 
the foreman to do, ~ v a s  to use a tool called a rail-dog, or railroad tong. 
r ,  l h e r e  was evidence that plaintiff's foot was permanently injured. 

I t  was ill evidence on the part  of the defendant that  the usual method 
was to load the rails by hand. The defendant denied negligence arid set 
up the plea of contributory negligence. 

The  issues submitted to the jury and their answers thereto, were as 
follows : 

"1. Was tlie plaii~tiff injured by the negligence of the defendant as 
alleged in the complaiiit? Answer: Yes. 

"2. Did the plaintiff by his own negligence contribute to his i n ju ry?  
Answer : No. 

"3. What damage, if any, is the plaintiff entitled to recover? Answer: 
$1,500." 

The defendant made several exceptions and assignments of error and 
appealed to the Supreme Court. 

7'. Jl. Jenk ins  for plaintiff. 
R. L. Phillips for defendanf .  
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PER CURIAM. The major and only material assignment of error on 
the part of defendant, was the refusal of the court belo-, on motion by 
defendant, to dismiss the action or judgment as in case of nonsuit. 
C. S., 567. We think the court below gave the contentions of both 
parties fairly and clearly, and accurately charged the law applicable to 
the facts. This case is governed by a case on "all fours"-Murdock z.. 
R. R., 159 N. C., 131. There is 

No error. 
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IT. W CANDLER.  ADMIXISTRATOR OF C. H. PARKER,  v. SOUTHFXS 
RAILWAY COJIPASY. 

(Filed 11 September, 1929.) 

1. Master and Servant E a-Liability of railroad for injury to employee 
engaged in interstate commerce is governed by Federal Decisions. 

The liability of a railroad company to i t s  employees fo r  injuries sus- 
tained by h im while engaged in interstate commerce. in an  action brought 
in the  S t a t e  courts, is  governed by the  Federal  Employers' 1,iability Act 
and t h e  Federal  decisions thereunder. 

2. Master and Servant E +Conflicting evidence of liability of railroad 
under the Federal Employers' Liability Act raises question for jury. 

Where there is evidence tending t o  shorn t h a t  a coutlnctor of t he  de- 
fendant  railroad company, mnq struck and injured while c r o s i n g  t11~  
defendant's tracks in t he  performance of his duties in interstate com- 
merce by the  negligence of a n  in t l ty~ent le~~t  crew of another of defend- 
ant 's  t ra ins  in s h u ~ ~ t i n g  a c a r  n distance of t x o  hundred yards  without 
warning to person\ or ~?inployws rightfully in t he  yard.  in violation of 
rules of clefendai~t, with conflicting evidence nq to rvlwther pl:tintiff'\ 
intestate knew of t he  customary violation of t he  rule. with fur ther  evi- 
dence of contributory negligence: I lc l t l ,  clefmtlant's motion for  judgment 
a s  of nonsuit was  properly denied. 

3. Master and Servant C f, C g-Tho burden of proof of assumption of 
risk and contributory negligence is on defendant. 

The burden of proof i s  on t h e  defendant pleading them on the issues 
of contributory negligence and assumption of r isk by thc  plaintib's intes- 
ta te  i n  plaintiff's action to recover daiuages for  a negligent killing. 
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4. Master and Scrvant E b--Contributory negligence effects only diminu- 
tion of damages under Federal Employers' Liability Alat. 

Where the jury has found the issue of negligence in favor of the plain- 
tiff and the issue of contributory negligence in favor ctf the defendant 
railroad company in an action in the State court for the negligent killing 
of the plaintiff's intestate while he was engaged in interstate commerce, 
under the Federal Employers' Liability Act, the plaintiff's right to re- 
cover is not barred, bnt the amount of damages are properly reduced 
under the rule of comparative negligence. 

5. Sam-Railroad engaged in interstate commerce owes employees duty 
to use due care to furnish reasonably safe place to wol-k. 

A railroad company engaged in interstate commerce owes to its em- 
ployee the duty to use due care to furnish him a reasona'31y safe place ill 
which to work. 

6. Sam-Where on the issue of assumption of risk the evidence is con- 
flicting the question is for the jury. 

Where there is evidence tending to show that the defendant railroad 
company had a rule for the safety of its employees, and there is conflict- 
ing evidence as to whether the plaintiff's intestate knew of the customary 
abrogation of the rule by defendant's employees. the queition of assump- 
tion of risk is properly for the jury. 

APPEAL by defendant from Harwood, Special Judge, a t  March Special 
Term, 1929, of B u s c o h r ~ ~ .  No error. 

Action to recover damages resulting from the death of plaintiff's intes- 
tate, caused by the negligence of employees of defendant in the opera- 
tion of one of its trains. 

The  defendant is  a common carrier by railroad. Plaintiff's intestate 
was an  employee of defendant. Both he  and defendant were engaged in 
interstate commerce a t  the time he was injured and killed S t  his death, 
plaintiff's intestate left surviving his widow and three children, each of 
whom was under the age of twenty-one. 

This  action was brought in the Superior Court of Buncombe County 
by the plaintiff as the personal representative of the deccased employee, 
for  the benefit of his widow and children. 

The  issues submitted to the jury were answered as follows: 
"1. Was  the plaintiff's intestate, C. H. Parker,  killed by the negli- 

gence of the defendant, Southern Railway Company, as alleged in the 
complaint ? Answer : Yes. 

2. Did the plaintiff's intestate, C. H. Parker,  assunie the risk, as 
alleged by the defendant in its answer ? Answer : No. 

3. Did the plaintiff's intestate, C. H. Parker,  by his own negligence 
contributa to his death as alleged in  the answer? Answer: Yes. 

4. What  damages, if any, is plaintiff entitled to recover? Answer: 
$15,000." 
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From judgment on the foregoing verdict that  plaintiff as adminis- 
trator of C. H. Parker, recover of the defendant, Southern Railway 
Company, the sum of $15,000, and costs, defendant appealed to the 
Supreme Court. 

Forfane & E'orfune and Harkins d2 Vain, Winkle for plainfie.  
Thomas S .  Rollins for defendant. 

COXNOR, J. The  liability of defendant to plaintiff i n  t n ~ s  action, if 
any, must be determined in accordance with the provisions of the 
Federal Employers' Liability Act, as the same have been construed and 
applied by the Federal Courts. The law of this State with respect to 
the liability of a common carrier by railroad to  its employee for dam- 
ages resulting from personal injuries sustained by him, or to his per- 
sonal representative for damages resdt ing  from his death, has been 
superseded by the act of Congress, when such act is applicable. Where 
there is  conflict between such law, and the provisions of the act of 
Congress, the latter control, whether the action to  recover damages by 
reason of such liability lins been brought and is prosecuted in  the State 
or i n  the Federal Courts. Xondo7~ 21. Xew York ,  S. U .  & 13. R. Co., 
323 U. S., 1, 56 L. Ed., 327, 38 L. R. A. (N. S.), 44. This principle is 
recognized by this Court, and has been unifornily applied in its decisions. 
Potfer 7.. R. R., ant?, 17, 147 S. E., 698; Inge c. R. R., 192 N. C., 
522, 135 S. E., 5 2 2 ;  Ca\pps v. R. R., 183 N. C., 181, 111 S. E., 533. I n  
Lamb v. R .  R., 179 N.  C., 619, 103 S. E., 440, Holie, J., says: "This 
action is brought under the Fcderal Employers' Liability Act, and this 
being true, the question of substantive liability must be determined 
according to its provisions applicable, and authoritative Federal de- 
cisions construing the same." 

The evidence offered by the plaintiff a t  the trial of this action tended 
to show that  his intestate, C. 13. Parker,  while crossing a railroad track 
of defendant, in its passenger yard a t  Asheville, N. C., was knocked 
down by a moving car on said track, dragged a distance of about ninety 
feet, and thereby killed. H e  was employed by defendant as the coil- 
ductor of a freight train, running from Asheville, N. C., to Knoxville, 
Tenn., and return. His  train was standing on another track of defend- 
ant, in said passenger yard, awaiting orders for its movement on i ts  
regular schedule. As conductor of said train, he had received orders for 
its movement, delivered to  him in  the office of the dispatcher, and was 
walking across the tracks, which were located between the dispatcher's 
office and the track on xvhich his train was standing, to give such orders 
to his engineer. H e  was performing his duties as an  employee of de- 
fendant, a t  the time he was struck and killed by the moving car. H e  
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had no duty with respect to the movement of the car which struck and 
killed him, o r  with respect to the train, in which said car was to be 
included. 

This car had been shunted or kicked into or upon the track over which 
plaintiff's intestate was required to cross, i n  the performance of his 
duties as a conductor. N o  engine was attached to the car ;  there was no 
brakeman or other employee of defendant on said car ;  no warning by 
signal o r  otherwise was given to plaintiff's intestate or to other em- 
ployees of defendant a t  work in the passenger yard of the movement of 
said car. The car was shunted or kicked from the west yard of de- 
fendant, where cars were usually switched, and had moved a distance 
of about two hundred yards, a t  a rapid speed, when it struck and killed 
plaintiff's intestate. 

There mas evidence tending to show that  the car which struck and 
killed plaintiff's intestate mas shunted or kicked by the switching crew 
engaged in making u p  a t ra in  which was to include satd car, in viola- 
tion of rules of the defendant, and contrary to the custom followed by 
said switching crew in making up said train. There was also evidence 
tending to show that  plaintiff's intestate, as lie crossc~d the track on 
which the car was moving toward him, failed to keep a lookout for 
inoving cars or  trains. There was conflict in the eridenze as to whether 
plaintiff's intestate knew that  defendant's switching el-ew customarily 
violated the rules of the defendant, or frequently fai l td to follow the 
custom, if there was such custom, to give warning to employees of de- 
fendant when cars were shunted or kicked from the ~ w s t  yard into or 
upon the track in the passenger yard, over which plainti T's intestate was 
crossing, a t  the time he was struck and killed. There was no evidence 
from which the jury could find that  plaintiff's intestate saw the moving 
car as i t  approached him, or that  he was warned of its approach. There 
was eridence tending to show that  he  was struck and knocked down and 
under the n~oving car, before he was aware of its appeoach. The car 
with no engine attached to it, and with no brakeman or other employee 
on it, proceeded a distance of about ninety feet before it was stopped. 
The l i f~ l e s s  body of plaintiff's intestate was  the;^ tal:en from under 
the car. 

Upon this evidence, defendant's motion for judgrnerlt as of nonsuit 
was properly denied. There was evidence tending to show affirmatively 
riegligence 011 the part  of defcndont's employees, in causing the car to 
be shunted or kicked a distance of two hundred yards; from the west 
yard into the passenger yard, without warning to persons or employees 
rightfully in the passenger yard, and that  this negligence was the proxi- 
mate cause of the death of plaintiff's intestate. H e  ]lad no duty by 
reason of his employment by defendant with respect to $,aid car, or with 
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respect to the train which was to include said car. H e  was a t  a place 
on defendant's premises where he was required to be in order to perform 
his duties as  a conductor. While he was there, engaged in the per- 
formance of his duties. defendant owed him the dutv to exercise due 
care to furnish and maintain for him a reasonably safe place in which 
to perform his duties. There mas evidence tending to show a breach of 
this duty, which was properly submitted to the jury. 

The  jury has found that  plaintiff's intestate by his  own negligence 
contributed to his death, and under the provisions of the Federal Em- 
ployers' Liability Act, the amount of plaintiff's recovery in  this action 
has been reduced in accordance with this finding. The  answer to the 
third issue is i n  accordance with the contentions of the defendant. 

I t  cannot be held as a matter of law, as contended by defendant, that 
upon all the evidence plaintiff's intestate assumed the risk of injury 
arising from the negligence of defendant, as found by the jury. The 
conflicting evidence as to whether plaintiff's intestate, as an  employee 
of defendant, knew of the custom of defendant's switching crew, if any 
such custom existed, to kick or shunt cars upon the track over mhich he 
was passing, without warning by signals or otherwise, or of the con- 
tinued violations of the rules of defendant, with respect to the move- 
ment of cars on its tracks, which resulted in the abrogation of such 
rules, was properly submitted to the jury. Without such knowledge, it 
cannot be held that  he assumed the risk arising from the negligence of 
defendant's switching crew. Cobia v. R. R., 188 N. C., 457, 125 
S. E., 18. 

Upon its appeal to this Court, defendant relies upou the decision in 
Toledo, St. L. &? W. R. Co. v. Allen, 276 U. S., 165, 7 2  L. Ed., 513, to 
sustain its contention that  upon all the evidence plaintiff is not eutitled 
to recover in this action. I n  that  case, i t  held that  a car-checker 
working in a railroad yard, at night, assumes the risk of injury from the 
shunting of cars without warning along a track adjoining the one on 
which he was a t  work, where he is  familiar with the conditions of the 
tracks and the method of doing the vork.  I n  the instant case the evidence ..- 
with respect to knowledge on the par t  of plaintiff's intestate of the 
method of making up trains by the switching crew of defendant mas con- 
flicting, and was, therefore, properly submitted to the jury. The burden 
of the second issue was on deferidant. Defendant offered no evidence, but 
relied upon its motion for judgment of nolisuit, a t  the close of plaintiff's 
evidence. 

As we find no error in the denial of this motion, the judgment is 
affirmed. 

X o  error. 
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W. J. SIMMONS v. C I T Y  O F  E L I Z A B E T H  C1:TT 

(Filed 11 September, 1929.) 

DIunicipal Corporations D a-Board of aldermen can abolish office dur- 
ing term of incumbent when they have valid delegated power of 
creation. 

An act authorizing a municipality to create in its discretion an office 
local thereto implies the power to abolish the office, the act being a valid 
delegation of legislative power in exception to the gene-a1 rule, and one 
accepting the position cannot acquire a vested right therein by contract 
for a definite term of employment. dfinl u. Ellington, 13-: S. C., 131, over- 
rnling Hoke  u. Hendcrsot t ,  15 N. C. ,  1, cited and applied. 

LIPPEAL by defendant from Devin, J., at  March Term, 1929, of Pas-  
Q ~ O T A X K .  Reversed. 

A y d l e t t  &? S i m p s o n  f o ~  plaintif. 
T h o m p s o n  & W i L m  and J .  B. L e i g h  f o r  d e f e n d a n t .  

,IDAMS, J. On  the first Monday in  June. 1927, the  lai in tiff was ap- 
pointed by the board of aldermen as sanitary inspector of the defendant 
city for  a term of two years a t  an  annual salary of $1,440, payable in 
equal monthly installments. H e  qualified as provided b j  law and served 
in  this capacity for more than a year ;  but a t  a meeting held on 10 
August, 1928, the board passed a n  ordinance or made au  order abolish- 
ing the office of sanitary inspector, and thereupon notified the plaintiff 
that his services mould not be required after the first day of September. 
The order was made for  the alleged reason that  the installation of a 
water system for the city and the adoption of sanitary provisions recom- 
mended by the State Board of Health had curtailed th?  officer's duties 
to such extent that  to  continue the office would impc~se a pecuniary 
burden upon the taxpayers of the city which was neithw necessary nor 
justifiable. 

O n  4 October, 1928, the plaintiff brought suit a g a i n ~ t  the defendant 
before a justice of the peace and recovered a judgment for $120, the 
installment alleged to be due for the month of September, and after- 
wards in the Superior Court, upon a verdict duly returned, he was 
awarded judgment for the same amount. The defendant excepted and 
appealed upon error assigned, including the denial of its motion for 
rionsuit. 

The  plaintiff contends that  the board of aldermen had no legal au- 
thority to  abolish the office of sanitary inspector during the term for 
n-hich he had been appointed, and the defendant insists that  the actiou 
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taken by the board is altogether defensible. These coi~tentions present 
the point in controversy. The  ordinance, i t  must be observed, did not 
undertake to remove the officer arid continue the office, but to abolish 
the office itself. 

The  general rule is that the constitutional power conferred upon legis- 
latures to make laws may not be delegated; but an  exception to the rule 
is the authority granted by the Legislature to a municipal corporation to 
exercise the power of local legislation. This authority, in such event, is 
said to be the delegatiou of legislative power by the State. 1 McQnillin 
on Mun. Corp. (2 ed.), see. 395; 8. v. Thomas, 118 N. C., 1221; 'It'harton 
v. Greensboro, 146 IS. C., 356. 

Public officcs are not property, but agencies and trusts; between the 
agent or officer and the government he represents there is  no contract 
right, in the broad sense, of which he cani~ot  be deprived. His  con- 
tractual right to  a salary may accrue during his incumbency, but not 
after the rightful abolition of the office. His  appointment and his tenure 
of an  office created for the public use, as stated by the Supreme Court of 
the United States in Bufler v. Pennsylvainia, 10  Howard, 402, do not 
come within the constitutional import of the term "contract" or of the 
vested, private, personal rights thereby intended to be protected. I t  is 
there pointed out that  they are fuilctions of powers and obligations by 
which governments foster and prgmote the general good-functions 
which the government canilot be presumed to have surrendered. S e w f o t ~  
1%. Con~missioners, 100 C. S., 548, 2 5  Law Ed., 710. "Sothing is better 
settled than the legislatire power to terminate a t  pleasure the incum- 
bency of a statutory office, either by an abolition of the office itself or by 
a change in the tenure or the mode of appointment." R e d a l l  v. Canton .  
33 Miss., 526. This  is t rue whether the exercise of legislatire power be 
original or delegated. 

I n  a further discussion of the question ZlIcQuillin says: "No law re- 
ducing the salary of an  officer, imposing additional duties without in- 
creasing the compensation, or abolishing the office will be held unconsti- 
tutional as "impairing the obligation of contracts" or as depriving any 
person of property "without due process of law," notwithstanding thc 
officer is elected or appointed for a definite ternl." Nun .  Corp., see. 514. 
There is authority for saying that a mullicipal office created by the 
Legislature cannot be abolished by an ordinance; but where a municipal 
corporation under a provision of its charter or special legislative act 
has the power to create an  office i t  has also the power to abolish it, 
because the power to create implies the power to  destroy. Dillon Mun. 
Corp., 4 ed., see. 231; 5 ed., sec. 423; McQuillin, sec. 514; Doumey v. 
State, 67 N. E. (Ind.), 450; People v. Brooklyn, 43 N. E. (N. Y.), 
554, and numerous cases cited by McQuillin. 



406 I N  T H E  S U P R E M E  COURT. [I97 

The principle i s  discussed under a copious citation of authorities in 
Mial v. Ellington, 134 N.  C., 131. There the question was whether a 
supervisor of roads for a township who had been appointsd for two years 
had a vested property interest or contract right in  his office of which the 
Legislature could not deprive him. The Court holding that  he  had no 
such right or interest, overruled Hoke v. Henderson, 15  If. C., 1, so f a r  
as i t  affirmed the law to be that  public office is private property, with all 
the results that  logically flow from the proposition. We may safely 
rest our decision upon the broad doctrine promulgated in Mia1 v. Elling- 
trm, for i t  will be observed that other cases citing IIokc u. Henderson in 
support of the position that  a public office is a contract ,vhich cannot be 
impaired were decided prior to the express repudiation of that doctrine. 
Ward c. Elizabeth Cify, 121 N .  C., 1 ;  IVood v. Bellamy, 120 K. C., 212. 
But in Ward v. Elizabeth Ci fy ,  approving Hoke v. Hrrnderson, i t  was 
said that every one who accepts a n  office created by legislative enactment 
takes i t  with notice that his office may be abolished. 

The act revising and consolidating the charter of the defendant city 
was ratified 31 January.  1923. Private Laws 1923, ch. 15. Section 44 " ,  
required that  the board of aldermen after its organizaiion should pro- 
ceed to the appointment of a health officer, a city altorney, and an 
officer to be known as the city manager, and as soon thereafter as pos- 
sible, upon the recommendation of the city manager, should appoint a 
city auditor, a city tax collector, a street commissioner, :L harbor master. 
a chief of police, a building inspector, and "all such othw officers, depu- 
ties and assistants as i t  should deem necessary," who sliould hold their 
offices for the term of two years, subject to removal for sufficient cause. 

Under the direction of the Legislature a health officer was appointed; 
but the creation of the office of sanitary inspector and ihe appointment 
to this office were left to the discretion of the aldermen. Upon the board 
was conferred the legislative power to create the office and to appoint 
the officer, and this involved t h e  power to declare the office no longer 
existent, notwithstanding the designated tenure of two years. Doing 
away with the office necessarily forestalled the officer's right to demand a 
continuation of his salary. The motion for nonsuit should hare  been 
granted. 

Judgment reversed. 
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I). E. WALSTOS r .  I\'. R.  COPPERSMITH A X D  I.:. COPI'l3RSMITII 
TR.~DISG A s  COPPEIlSXITN BROTHERS. 

(Filed 11 September, 1920.) 

1. Accord and Satisfaction A a-dcceptance of check marked in full pay- 
ment of disputed account discharges debt in absence of agreement 
to contrary. 

'Ille acceptance by the creditor of a check stating thereon to be in full 
for a disputed account is a satisfaction thereof when there is no ambiguity 
in the transaction and nothing to show that its acceptance was upon a 
different understanding or agreement. 

2. Evidence 1) +Evidence that deceased made agreement that check 
was not to be in full payment held inadmissible ns communication 
with decedent. 

Evidence of the declarations of a deceased partner tending to show that 
the deceased partner made an agrec~ment with plaintiff that check given 
for a disputed account and marked thereon balance on account was not to 
be taken as  full settlement is incompetent as  a transaction or communica- 
tion with a deceased person prohibited by C. S., 1595. 

3. Same--Where door is thrown open by introduction of evidence of trans- 
action with deceased, evidence of opposition i s  confined to that trans- 
action. 

In order to "open the door" for the admiss io~~ of evidcrice of transac- 
tions or communications with a deceased person, prohibited by C. S., 1793, 
such evidence must relate to the particular subject-matter of the evidence 
testified to  by the aclrerse party, or the same transaction, and the door is 
not necessarily opened to all transactions or fact situations growing oat 
of the controversy. 

CIVIL ACTIOK, tried before Devin, J., a t  the December Term,  1928, of 
PASQUOTANK. 

T h e  evidence tended to show t h a t  i n  May,  1927, the plaintiff was a n  
I r i s h  potato grower, and  the  defendants  were par tners  a n d  I r i s h  potato 
buyers;  t h a t  t h e  plaintiff made  a contract wi th  the defendants to deliver 
two hundred barrels of I r i s h  potatoes on  14 J u n e ,  1927, a t  $4.76 per  
barrel. Thereafter ,  by  agreement between t h e  parties, the  plaintift' 
agreed to deliver said potatoes on 7 J u n e ,  and  the  pr ice was increased to 
$5.25 per  barrel.  I t  was  agreed be twem t h e  part ies  t h a t  the  potatoes 
furnished under  the  contract were t o  be "No. 1 U. S. grade  I r i s h  Cobbler 
Potatoes." 

T h e  plaintiff contended a n d  offered evidence tending to show tha t  
potatoes of the  specified grade  were delivered to the  defendants. 

T h e  defendants offered evidence tending t o  show t h a t  t h e  potatoes 
delivered were not according t o  contract,  and  t h a t  the  plaintiff was ad-  
rised t h a t  the  potatoes would not pass inspection, and thereupon i t  was 
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agreed that  the potatoes were to be sold for plaintiff's account. The  
defendants further contended and offered evidence tending to show that  
they had sold the potatoes for $8.50 per barrel, and that  by reaqon of 
plaintiff's breach of contract they had suffered n loss of $650. The  evi- 
dence further tended to show that  subsequently the philitiff agreed to  
sell to the defendants sixty-six barrels of potatoes a t  $6.50 per barrel. 

On or about 25 J u n e  the plaintiff and one of the defendants, E. Cop- 
persmith, met for thc purpose of settling the account The  plaintiff 
contended that  the potatoes xTere shipped according to csiitract, and thf. 
defendants contended that  the potatoes were not in accordance with the 
grade specified, and that  as a result thereof the defendants had sufferrd 
a loss. After some conversation between the plaintiff and E. Copper- 
smith the said Coppersmith delivered to t h ~  plaintiff a check for $628. 
contniniiig the following notation thereon: "Balance on potatoes." The 
plaintiff cashed tlic check and used thc money. At  the lime of the tr ial  
E. Coppersmith was dead. Plaintiff contended that, while he could 
read, he did not notice the notation on the check. The defendants con- 
tended that  the receipt of the check by the plaintiff, w d e r  the circum- 
stances, constituted a settlement i n  full. 

311 issue of inclcbtedncss was submitted to the jury and aiiswered in 
favor of the plaintiff ill the sum of $640. From judgment upon the 
verdict tho defendant appealed. 

-1 ydlef f c f  Simpson for plaintiff. 
Jfc;lfullan, CE LeRoy for defendm fs .  

BROGDEN, J. Did the delircry of the check with the notation thereon 
"balance on potatoes," after a dispute had arisen between the parties, 
and the subsequent cashing of said check by the plaintiff, constitute ail 
accord and satisfaction? 

The  principle of lam ilivolved in the transaction has keen discussed in 
many cases. The  leading authorities upon the subject are assembled in  
IIardware Co. 21. Farmers Federation, 195 N .  C., 702, 143 S. E., 471. 
I t  is not controverted that  a dispute had arisen between the parties 
before the delivery of check. Obviously, if the check had h e n  delivered 
under the circumstances with the notation thereon, nothing else appear- 
ing, the delivery, acceptance and cashing of said check would have un- 
doubtedly constituted a settlement. 

The  legal principle was expressed in  Supply Co. 2.. IVatt, 181 S. C.. 
432, 107 S. E. ,  451, as follo~vs: "There mas no an~biguit.? or grounds for  
misunderstanding defendant's tender and offer of settlement. Obviously 
he  wanted to adjust all of their differences a t  one and the same time. 
The plaintiff had its choice, and we think it is prec ludd by its accept- 
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arice and election k n o ~ i n g l y  made. The clieck sliould have bcen re- 
turned if the conditions of its acceptailce were not satisfactory, or a t  
least, the defendant should have been given an  opportunity to say 
whether he would waire the conditions and allow the check to be credited 
on account." 

Hoverer ,  tlie plaintiff coiltends that  something else does appear and 
that  the acceptance of the check was explained by the conversatioil 
occurring betwecii him n ~ i d  the defendant, E. Coppersmitli, a t  tlie time 
the check was giren and acccptrd. The  defendant, E. Coppersn~itli, was 
(lead a t  the time of the trial. The plaintiff testified that  tlie dcfeiidant, 
My. B. Coppersmith, was not present a t  the time "we were discussing 
it," nor a t  tlie time nlien the clieck was given. Tlie plaintiff was asked 
what statement w:tq madc by E .  Coppersmith a t  the time the clieck was 
delirered. Tlie defeiidant objected upon the ground that  any statement 
made by E. Coppersmith was incompetent under C. S., 1795. Tlie 
witness was permitted to give the following answer: "I told him I could 
not settle for that. You had not figured it right. I can't settle that  
way. H e  said lie would get thrce disinterested potato men, and mhat- 
ever they say I d l  give you erery sent of it. I said that  is as fair  as we 
can do;  that  is the reason I received the clieck. The  three disinterested 
men nere  select~d a t  this time, and I walked over to tlie place where 
they were. The  t h e e  disinterested men mere iiot there with Elisha Cop- 
p ~ r s m i t h  a t  tlie tinlo I received the check." 

Tlie defe~ida~l t  contends that  this evidence constituted a personal 
trailsaction within the purriew of C. S., 179.5, and was therefore in- 
rdompetent. The  position of the defeiidaiits is supported by the authori- 
ties, and tlie evidence should h a r e  been excluded. 

Helice tlie result is that the clicck, with the notation thereon, without 
other explanation of the intcritio~i of tlie parties, was received and used 
by the plaintiff. Urider these circumstarices there was a settlement 
betweell the parties, and the motion for nonsuit should hare  bcen 
granted. 

The plaintifi insists that the defendant, W. B. Coppersniith, had 
"opelied the door" because he had testified about the purchase of the 
potatoes and with reference to other facts involved in the transaction. 
-1 careful examiiiatioi~ of the record, l~owercr,  does iiot disclose that  the 
living defendant testified with reference to the giving of the check or 
the discussion betmen E. Coppersmith, deceased, and the philitiff re- 
garding the controverted items. The l a x  is  to the effect that if the 
('door is opened" with respect to one transaction or set of facts, it  is iiot 
riecessarily opened to all transactions or fact situations growing out of 
the controversy. I11 other words, if one party opens the door as to one 
transaction, the other party cannot endeavor to swing i t  wide in  order to 
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admit another independent tramaction. This  principle was  definitely de- 
clared in  P o p e  u. Pope,  176 N. C., 253, 96 S. E., 1034, in which the 
Court declared: "There is nothing inequitable i n  requiring that  the op- 
posing testimony to that  given in evidence by the other side should be 
limited to the same transaction or communication." 

Kew trial. 

(Filed 11 September, 1920.) 

Principal and Surety B c-Admissions of administr.ator of principal a re  
not admissiblo against surety when their interests :we at variance. 

A judgment upon the admissions in the answer of the administrator bank 
of a deceased county treasurer is not competent in an action by the county 
cxommissioners as eridence against the surety on the oficial bond of the 
tlecensed when the bank has been made a party defet~dalit and the surety 
a t  mice rnises the issue as to whether a part of the defalc: tion was moneys 
tlrfaulted from the bank when the deceased was acting as  its assistant 
c2ashier, the interest of the bank nnd the surety kiut:  in  conflict, and  
C. S., 858, not applyi~lg in such C:IS~S. 

* ~ P P E A L  by defendant, Maryland Casualty Company. froni D P C ~ I I ,  J.. 
a t  l l ~ r i l  Term, 1929. of C r r o w ~ s .  

Civil action by the commissioners of Chowan County t 3  recover of the 
Citizens Bank, Inc., administrator of the &ate of W. H. Ward,  de- 
reased treasurer of Chowan County, and the Maryland Casualty Corn- 
pany, surety on his official bonds, the sum of $17,733.56, :~lleged shortage> 
in the official accounts of the said deceased treasurer. 

The answer filed by the administrator admits liability for the full 
amount demanded, and upon this admission judgment on the pleadings 
was accordingly rendered against the administrator. 'This judgment. 
over objection, was then offered in evidence against the surety. 

The Maryland Casualty Company contends that  $10,260 of this 
amount is  not properly chargeable against the official xcoun t s  of t h ~  
deceased treasurer, but represents a claim of the Citizens Bank, Inc.. 
against the estate of W. 11. Ward, deceased, who was also assistant 
c&er of said bank a t  the time of his  death, for moneys misappro- 
priated by hinm as its assistant cashier and used to discaharge, in part ,  
his obligations to the county. 

The  Citizens Bank, Inc., on motion of the Xaryland Casualty Com- 
pany, was made a party defendant, and in its ans-rer takes issue with 
the position of the surety. 
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A jury tr ial  was waived, and all the parties agreed that  the judge 
should find the facts and render judgment accordingly. K O  specific 
facts are found, but the judgment recites "and the court having found 
the facts and being of opinion and so finding, that  the plaintiff is entitled 
to recover of the defendant, Naryland Casualty Company," the full 
amount of the alleged shortage, it  is considered and adjudged, ctc. 

The  Xaryland Casualty Company appeals, assigning errors. 

TIr. D. Pruden and Xc,lIullan Le. LeRoy for plaint i fs .  
TI'. S. Priz-of t  and d y d l e f t  & Simpson for defendant, Citizens Bank.  
Xann ing  & Xanning  for defendant, Xary1a.nd Casualty Company. 

STACY, C. J. I t  appearing that  the interests of the Citizens Bank, 
Inc., and the hlaryland Casualty Company are in conflict with respect to 
the amount of the alleged shortage in  the official accounts of the de- 
ceased county treasurer, we are of opinion that  the judgment rendered 
on the admission of the Citizens Bank, Inc., as  administrator, should 
have been excluded as evidence against the surety, notwithstanding C. S., 
358, which provides that  in actions on official bonds, any receipt or 
acknowledgment of the obligors shall be admissible and competent as pre- 
sumptive evidence against any or all of thc sureties. This statute has no 
application to self-serving receipts or ackno~ledgments made by a party 
under circumstances such as disclosed by the present record. The judg- 
ment was entered on the day of trial, over objection of the surety, and, 
in view of the relationship disclosed, we are of opinion that  the objection 
should have been sustained. This was the only opportunity the surety 
had to challenge the correctness of the judgment, or to attack it in 
any way. 

The administrator having a personal or corporate.interest a t  variance 
with that  of the surety will not be permitted to create evidence favorable 
to i ts  personal or corporate interest, and practically foreclose the rights 
of the surety, by admitting liability when the facts are in dispute. I t  is 
true that  i n  the instant case, the answer of the administrator was filed 
before the bank, i n  its corporate capacity, was brought in as a party de- 
fendant, but i ts  corporate interest n-as apparent a t  the time of trial. 
There was notliilig said in Insurance Co. v. Bonding Co., 162 K. C., 
385, 5'8 S. E., 430, which, when properly applied, militates against our 
present position. That  case dealt with a n  unquestioned judgment against 
the principal, previously entered in  another court and in a separate suit. 

Tho cause ~ 1 1 1  be remanded for a fuller finding or determination of 
the facts and for further adjudication of the rights of the parties. 

E r ro r  and remanded. 
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(Filed 11 September, 192'9.) 

Ejectment C b--Paper-writing which is not deed, will, leaise, nor contract 
specifically enforceable is inadmissible as evidence in ejectment. 

A paper-writing ex~~ressing that the deccased signer IS to let 0. hare 
ccrtnin described prolwrtg at the signer's death, 0. to kwp all buildings in 
good co~iclitioii, aiicl at the death of 0. "this property goes back" to the 
siguer's estate is inoperative as :I deed, as it contains no apt word of con- 
veyance and riot being uuder seal, or as a will or as a lease or coutract 
\l)wifically ei~force:lble, arid will uot he received in evidwce in all action 

'hi ejectment. 

A l ~ ~ ~ ~ ~  by defendants from Coltper, Spr2cial  Judge, at April  Term, 
1029, of CURRITUCR. 

Civil action in  ejectment. 
I t  is  admitted that  both parties claim title to the land ill controversy 

uutler Jordan Poyner, deceased. The  plaintiffs offered evidence of a 
fce-simple title in themselves and rested. The  defendants then offered 
the following paper-writing, registerc~d in  1?1ook 23, page 63, of the 
registry of Currituck County, as the only evidence of tli14r right to hold 
the property during the life of A. ,I. Owens: 

"E'eb. lo th ,  1922. This is  to certify that  I, Jordan Poyner, am to let 
,I. A. Owens have the following property a t  my  death. (Descriptiou 
not i n  dispute.) A. A. Ower~s is to keep all buildings in good c o l d -  
tion. A t  his death this property goes back to Jordan Poyner's estate. 

(Signed) Jordan Poyner." 

Objection having been made, the instrument mas t,xcluded on tile 
ground that  i t  conveys no title to the land described thel,ein. Exceptioll 
by the defendants. 

Verdict and judgment in favor of plaintiffs, from which the dcfend- 
ants appeal, assigning as error the cxc1usic.- -.f the _napel.-writing offered 
by them as  evidence of their title. 

Chester Morris and E h ~ i n g h a ~ ~ s  (F Eiall f o r  plain f i f s .  
Thus.  J .  X a r k h a m  for drfendanfs. 

STACY, C. J. The paper-writing in  question TT-as p r o p ~ r l y  excluded as 
evidence. I t  is  not a deed, for i t  contains no apt  words of conveyance, 
and is  not under seal. Fisher c. Ozcens, 132 X. C., 6M, 44 S. E., 369. 
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I t  i s  not a will, n o r  was i t  offered as  such f o r  probate. Nei ther  is  i t  a 
lease o r  contract specifically enforceable. It conveys n o  interest to  
A. A. Omens who claims a l i fe  estate in the  property under  said instru-  
ment. 

No error. 

VIRGINIA-CAROLISA JOIKT STOCK LASD BASK v. 1;. JV. I,II,ES. 
AFFIE LILES AND CAROLIKE R. LILES. 

(Filed 11 September, 1929.) 

1. Principal and Agent A c-In this case held: the attorney securing loan 
was agent of borrower to pay off prior encumbrances. 

Where the lender of money makes a loan secured by a mortgage on the 
land containing a warranty that the title was free from encumbrances, 
and has no actual knowledge of a prior registered mortgage, and sends its 
check payable to the attorney securing the loan and the borrower, and the 
borrower endorses the check and gires it  to the attorney and trusts him to 
pay off the prior mortgage lien, the attorney is the agent of the borrower 
for the purpose of paying the prior mortgagee, and the lender may recover 
from the borrower upon the default of the attorney to pay off tlie existing 
mortgage lien and his appropriation of the money to his own use. 

2. S a m c I n  this case held: evidence of declarations of agent as to trans- 
action was incompetent. 

Where one of two parties must suder loss by the fraud or misconduct of 
another acting as  agent in the transaction betwren the contracting par- 
ties, he who reposes the confidence in tlie agent, or by whose negligent 
conduct makes it  possible for the loss to occur, without the knowledge or 
concurrence of the other, must bear the loss, and Held, under the facts 
of this case, evidence of the declarations of the agent in respect to the 
transaction was incompetent as  evidence. 

3. Principal and Agent C d-Principal placing his agent in position to 
commit a wrongful act must suffer the loss occasioned thereby. 

ITliere the applicant to a land bank for a loan negotiates his lo:~n 
through an attorney, and represents in his application that the land 
upon which the proposed loan was to b~ made mas free from mortgage 
liens or encumbrances, and in his deed of trust on the land securing the 
loan warrants the title to be free and clear from encumbrances, and 
thereupon after the investigation of the title for the land bank by the 
attorney and his certificate to the land bank, the loan is made by check 
payable to the attorney and to the borrower, and the latter endorses the 
check and gives it  to the attorney with the understanding that the attorney 
should cancel a prior registered mortgage with the proceeds: Held, the 
negligence of the borrower in not personally seeing to the cancellation of 
the prior lien makes him liable to that extent to the lender upon the 
failure of the attorney to have i t  canceled and his appropriation of the 
money to his own use, and a directed verdict upon evidence establishilig 
these facts is proper. 
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APPEAL by defendants from V i d y e t f e ,  J., and a jury, at  June  Term, 
1929, of PASQUOTANK. N O  error. 

Material facts: The plaintiff is a money-lender. I t  instituted this 
action to recover the sum of $4,500, and interest, loaned the defendants. 
The loan was made 1 January,  1926. The $4,500 indebtedness was pay- 
able in 66 semiannual payments, bearing six per cent interest, $157.50 
each, payable on 1 January  and Ju ly  of each year. The note was 
secured by deed of trust of even date, which was duly recorded, on 
certain lands of the defendants. 

The application for the loan signed by the defendant, E. W. Liles, 
recites: ( a )  "There are no outstanding deed or mortgages upon said 
premises unrecorded, and no liens or equities of any kind affecting the 
title thereto not fully disclosed of record, and I do not know of anything 
that may give rise to adverse claims of any kind." (1)) "The under- 
signed represents, warrants, guarantees and insures to the said bank the 
truth of all and singular the foregoing state~nents, which are understood 
to form the basis for the proposed loan and are to be ccnstrued in con- 
nection therewith and as relating to the security offered therefor." 

The deed in trust executed by all the defendants to a trustee for 
benefit of plaintiff recites: "That the same is free from all valid and 
subsisting liens and encumbrances; and that they will warrant and 
defend the title thereto against the claims of all persons .xhomsoever." 

At the time the loan to defendants was made, the Federal Land Bank 
of Columbia, S. C., on 1 4  September, 1922, had loaned the defendants 
$4,000 on the lands on which plaintiff claims a lien. The deed in trust to 
secure same was duly recorded on 18 September, 1922. That  the balance 
due on said loan is $3,720.17, with interest thereon a t  five and a half 
per cent from 1 December, 1928. 

The defendants contend that  C. F. Garrett, secretary-treasurer for 
plaintiff, wrote on 7 January,  1926, the defendant, E. W. Liles, the 
following letter : 

"1. This is to notify you that, i n  pursuance of your application to 
this bank, and acting upon the recommendation of Federal Appraiser, 
C. L. Ball, we have approved the loan proposed to be made to you, to 
the amount of $4,500 in lieu of the $6,000 applied foi-, based on the 
acreage as set out in your application. 

2. We, therefore, request that you now place in the hands of our 
attorney, E. A. Matthews, Roanoke Rapids, N. C., any papers or infor- 
mation in  your possession which might be of assistance to him in pre- 
paring an  abstract of your title to the land offered as security. 

3. We especially request that  you turn  over to him for use in con- 
nection with, and to be attached to the abstract, a map 01. plat, prepared 
by some competent surveyor showing accurately the ooundaries and 
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acreage of your land, and bearing the surveyor's signature in certifica- 
tion of these facts. This map should be procured a t  once by you, if 
you do not already have it. 

4. W e  are  sending a copy of this letter to the above mentioned attor- 
ney, to signify our request and desire that  he proceed as speedily as 
possible with preparation of your abstract of title, in accordance with 
arrangements previously made with h im by this bank; also that he swtl  
us, as soon as possible, legal description, for our use here in preparing 
trust deed. 

5 .  Before paying you the proceeds of this proposed loan, we shall 
require a policy of insurance to be taken out on your buildings, pro- 
r iding for payment, by the Kew P o r k  Standard form of mortgage 
clause, of any loss to the Southern Trust  Company, Elizabeth City, 
X. (1.) as trustee. We think the amount of this insurance should br 
$1,500." 

The abstract of title by "E. A. Matthews, attorney," on 16 January,  
1926, recited, anlong other things: "No encumbrances of record against 
thr property of E .  W. Liles described in  caption of this abstract." 

The final certificate made by "E. A. Matthems, attorney," on 1 March, 
1926, recites, among other things, that  there were no liens or encum- 
brances on the property that  plaintiff took a deed in trust on and the 
lien was duly recorded "and is now a first lien on said property." The  
defendants further deny that  they owe said debt and contend that  E:. A. 
Matthews, of Roanoke Rapids, N. C., was an  agent and attorney of the 
plaintiff and procured the aforesaid loan for the defendants from the 
plaintiff. Tha t  the defendant, E. W. Liles, went to E. A. hiatthews to 
get him to have released from the lien of a deed of trust held by the 
Federal Land Bank of Columbia, S. C., certain timber subject to the 
lien of said bank. H e  did not get the land released from the lien of said 
bank, and then made application to the plaintiff for the loan sued upon 
on an application blank which E. 3. Matthews had in his office. 
Matthews fixed u p  the application in his office, a t  Roanoke Rapids. 
After having signed the application, he subsequently received the letter 
above set forth. 

The  defendant, E. W. Lilcs, testified in pa r t :  "I signed this paper 
(application for loan) in Roanoke Rapids: Matthews made i t  out. I t  is 
my signature a t  the bottom. I executed it in his office. After that  time 
1 executed a note payable to the Virginia-Carolina Jo in t  Stock Land 
Bank, and the deed of trust also. The  check was for $4,513.25, and mas 
read by the witness to the jury as follows: 'Virginia-Carolina Jo in t  
Stock Land Bank, Elizabeth City, N. C., 26 February, 1926, pay to the 
order of E. A. Mat them,  attorney, and E. W. Liles, borrower, $4,513.25, 
loan No. 2823, First  and Citizens National Bank, Elizabeth City, N. C.' 
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I endorsed that  check and gave i t  to Mr. Matthews; lio\vt~ver, Mat- 
thens gave it to me :ind I cndorsctl it .  I did not see him endorse it. I 
t h i ~ l k  11e did. I do not think he liad eiidorsetl it  a t  the time lie gave it to 
mc. I left a space a t  the top because his  riarile appeared first in the face 
of tllc check. I don't think Natthcws' name was endor sd  before mine. 
Matthews turned over to me $540.00 some odd dollars in cash. I think 
lie tleductcd $75.00 as his fee out of this check; that  was satisfactory to 
me at the time. I could not sag whether he liad agreed on any fee before. 
I don't remember discussing it with him. My loan 1~1th the Federal 
Land Bank was in 1032 and 1923. I went to Roanokc Rapids to see 
Mattliews to get him to write tlie Federal Land Bank and get them to 
release the timber. When I first got the loan I ~verit t2 see Natthews 
about it. H e  prepared a11 abstract and I paid h im his fee, but don't 
remember the amount." 

E. A. Xatthews, attorney, never paid t h ~  prior lien of tlic Federal 
Land Bank of Columbia, S. C., and lias absconded. Defendants did not 
discover it was not paid until Nore inb~r ,  1027, after Xattliews had 
gone. 

The court below charged the jury that  if they b e l i e d  the eridence 
mid found the facts to be as testified to by all the witness~:s, their answer 
to tlic issue woulti be that the d e f t d a n t s  w7re  indebted to the plaintiff 
and gave tho aniount and interest, to which there is no dispute. The  
jury foulid the issue ill favor of the plaintiff. T O  this charge the de- 
fendants escepted and assigned error. 

The defendants also duly escepted and assigned error io  the following 
cridence, excluded by the court below: "That hIattliews I pon the arrival 
of the check represented by tlie loan in  coiltrorersy informcd the de- 
fendant that  it would be iiecessarg, as a part of the requireinents of the 
plaintiff to witlihold sufficient of the funds, amounting tc approsimately 
$3,700 to pay off tlie Fcderal 1,and Bank mortgage." 

CLARI~SOS, J. Thc question involved, as con te~dcd  by defendants: "Is 
thcre sufficient evidence to show that  Matthews was acting as agent of 
the plaintiff in tlic receipt mid disbursement of the procwds of the loan 
made to Liles?" We think not, under the facts and circuinstances of this 
CRSC. 

Froni the evidence, plaintiff bank knew nothing ahout the prior lien 
on the land given by defendants to the Federal Land B a r k  of Columbia. 
Tlic defendants (through E. TT'. I d e s )  in their applicai ion to plaintiff 



N. C.] FALL TERM, 1929. 41 7 

bank for the loan, stated that  there were no liens on the land. He rep- 
resented, warranted and guaranteed the truth of the statement that  there 
were no liens on the land. I n  tlie deed of trust defendants gave to plain- 
tiff, the warranty was to the effect that  there were no liens and encum- 
brances on the land. Plaintiff, with no knowledge of the Federal Land 
Bank lien on the property, sent a check, on 26 February, 1926, payable 
to the order of E. A. Matthems, attorney, and E. QT. Liles, borrower, for  
the loan, $4,513.25. E. W. Liles endorsed this check and turned i t  over 
to hlatthens, who kept a fee of $75.00 out of it,  to which Liles made no 
objtction, and Matthews turned over to him $540 in cash, the balance 
Xattliews kept to be applied on the lien of the Federal Land Bank of 
Columbia, S. C. Matthews never paid the Federal Land Bank of 
('olurnbia, and has absconded. On  nhom must the loss fa l l?  Under the 
facts and circumstances of this case, we think on the defendants. 

The defendants are sui juris, and it is a great hardship on them, but 
we cannot break into ~i-ell-settlcd principles of law in hard cases. I f  we 
did, n e  would haxe no orderly system, and law would be a "rope of 
sand." The check n a s  payable to the order of E. W. Liles, borrower, as 
ncll  as E. A. AIatthews, attorney. True, it  was sent to Matthews, but he 
could not collect the money untiI Liles endorsed the check. Liles knew 
that lie and  the other defendants liad given a lien on the land;  the plain- 
tiff knew nothing of the lien. Liles had even represented, warranted and 
guaranteed to plaintiff that  thcre were no licns on the land. I t  was 
Lilcs' duty to h a ~ e  seen tliat the money sent by check to his and 
Mat them'  order, was applied on the lien, but instead of doing this he 
entlorsetl tlie check antl garc  it to I\latthc\rs, and by so doing turned the 
moncy 07 cr and trusted Xatthews, as his agent, to pay the lien, which 
plaintiff had not donc by a check payable alone to Matthews. Liles 
trusted Matthens and made him his agent to perform an act that plain- 
tiff hnev ~ ~ o t l i i n g  about, aild Liles k n e v  all about. TT'c think the well- 
settled principle of l a v  applieb, as stated in the folloving cases: I n  
L;c il barrow I ) .  A 1 f a ~ ~ n ,  2 T. R., 63, at 11. 70, L l ~ l t / ~ ~ ~ r ~ t ,  ,J., says : "Where- 
ercr one of t v o  innocent pcrsons must w f f ~ r  by the acts of a third, he 
~ i h o  lias enabled such third person to occasion the loss must sustain it." 
I t  is ncll  said by Lord (C. J.) Ifolf in Ilcrll T .  Sichols, 1 Salk., 289 : 
( 'For seeing somebody must be a loser by this deceit, i t  is more reason 
tliat he that  employs and puts a trust antl confidence in the deceiver 
s2iould be a loser than a stranger." I n  Count?] of I l f aco~b  v. Shores, 97 
U. S., 272, 279: '.Where a loss is to be suffered through the misconduct 
of an agent, it  should be borne by those who put i t  i n  his power to  do 
the wrong, rather than by a strangcr." I n  O'Corznor u.  Clark, 170 Pa., 
318, 321, 29 L. R. ,I., 607, '(Jvhere one of two innocerit persons must 
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wffer loss by reason of the fraud or deceit of anothcr, the low sliould 
fall upon him by whose act or omission the wrongdoer has been enabled 
to commit the fraud." I n  Barf le f t  v. First Saf ional  Banlc, 247 Ill., 
490, 498, "Where one of two innocent parties must suffe- loss by reason 
of the nrongful  acts of a third party, the rule is  almoqt univers:d that 
tlic party who has rnadc it possible, by reason of his negligence, for the 
tliird party to commit the nrong must stand the loss. ' Sce note in 
JIccllern on ,\gency ( 2  ccl.), Vol. I, page 531. I n  R. R .  i s .  l'ilchen, 9 1  
S. C., a t  p. 44, the principle is thus stated by Ashe, J , and has been 
tinw and time again reiterated ill this jurisdiction: "TTl~crc onr of two 
1)('r~ons must suffer 105s by t h ~  fraud or misconduct of :r third person, he 
~1110 first reposes thc confidence, or by his negligent condl ct madc it pos- 
sible for the low to ocww, 111ust bear the loss." 8. ez re{. !lames v. 
L r u i s ,  73 S. C., 13'3; T7a.\s 1 % .  Iiitltlitl~, 89 N. C., 6 ;  R. R. 1 ' .  lSarncs, 104 
S. C.,  2 i ;  Elliscill 1 % .  S ~ m f o x ,  103 K. C., 336; Xetllin v. Hufovrl, 115 
S. C., 260;  IIaz*cxs z.. Iianll of Tnrboro, 132 N. C., 2 1 i ;  Ijanli v. Oil 
("o.,  150 S. C'., 718; (7an~pi)ell I> .  l i u f f i n ~ s ,  I 3 1  S. C., 2G3; Il7ynn v. 
Grnizf, 166 S. C.,  39; Sfclges I , .  Simn~cjns, 170 K. C., 44; 1:unli .u. Dew, 
I75  N. C., 7 9 ;  J lnnn  a. .llailn, 176 N. C., at 11. 363; Fain Grocery Co. v. 
Early S. Dnl~iels Co., 181  IT. C., 459. See Atlantic Lifc Insz~rance Co. 
I>. Roxland ( C .  C'. A\.,  4th Circuit) ,  22 Fed. (2d) ,  136 (1927) ; Kirk- 
p i r i ck  and I io~ i~a~tE  1 % .  IITartlcn, 118 Ta., 382, 87 S. E., T,"J (1916). 

An interesting discussion of this subject, which is termed "The 
dilernn~a of choosing betneen two innocent personc," mxy be found in  
Mecliem on Agency (2d ed.), Tol. 1, p. 532 ~t seq., and 'fol. 2, p. 1552. 

We do not think it necessary to discuss the two classes of agents 
general or particular or  special and analyze the evidence. We think the 
principle stated above applies. Defendant Liles was negligent, and 
there was a lack of due care on his  part, in trusting N:I tthews, the at- 
torney, and defeidants must bear the loss. Plaintiff took no chance and 
made the check payable to the order of both. 

Thc  letter saying "our attorney" does not z~ffect thc case. Defendants 
had the opportunity of protecting themselves, and failed to do so, by the 
check being made payable to the order of both. 

From the position here taken, the evidence of the declaration of 
Matthews was incompetent. 

No error. 
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GREENE COUNTY ET AL. v. SNOW HILL RAILWAY CO1\1PANT ET AL. 

(Filed 11 September, 1929.) 

1. Taxation A *Township bonds t o  a id  i n  construction of railroad a r e  
no t  fo r  necessary expense a n d  issuance mus t  b e  submitted t o  voters. 

Township bonds issued for aiding the construction and operation of a 
railroad therein are  not for a necessary expense, and require the approval 
of the voters of the township under a valid statute authorizing the issu- 
ance of the bonds. 

2. Statutes  A c-In this  case heId: curative s ta tu te  a n d  ratification of 
ac t s  under  prior defective s ta tu te  valid a n d  constitutional. 

A retrospective act to cure a n  irregular or defective statute and to 
ratify proceedings thereunder, which the Legislature originally had the 
authority to  enact, and which does uot impair the obligations of a con- 
tract or affect vested rights is valid and constitutional. 

3. Taxation A f-In this  case held: ac t  not specifying amount  of bond 
issue cured by later  s ta tu te  prescribing amount. 

\\'liere a statute authorizing a township to issue bonds to aid in the 
construction of a railroad therein omits to specify the amount of the issu- 
ance, and the commissioners have called a n  election upon a petition 
therefor to vote thereon in an amount not to exceed $100,000, and this 
election is carried and the bonds are  issued in that  sum and held in 
escrow, and later a curative statute is enacted likewise fixing the amount 
of the issue in that sum: Held, the bonds are not invalid by reason of the 
omission in the original act. 

4. Samc-Denomination of bonds held a detail  concluded by signature of 
chairman a n d  clerk of county commissioners under  facts of this 
case. 

\There an act authorizing the issuance of township bonds provide that 
they shall be in the sum of $100 each, and a curative act is passed pro- 
viding that the signature of the chairman and the clerk of the board of 
courlty coni~nissioners "shall he conclusi~e of said form and details" the 
dcnoinination of the bonds, nothing else appearing, is to be regarded as  a 
detail, and validity of the bonds is  not affected by the fact that  they were 
issued in larger denominations. 

5. Taxation A c-Uniform ru le  of taxation applies t o  levy of taxes and  
not  t o  expenditure of revenue derived therefrom. 

Towuship bonds to aid in the collitruction of a railroad, issued in 
accordance with a valid statute, a re  not objectionable on the grounds that 
taxes levied against such railroad are to be expended in paying the 
interest coupons of the bouds and in maintaining the sinking fund pro- 
vided for in the act, the provision of the Constitution requiriug uniformity 
in the levy of taxation not applying to the distribution of the revenue 
derived therefrom. 

CIVIL ACTION, before Grady, J., a t  Chambers. F r o m  GREENE. 
On 27 February,  1917, the  General  Assembly of N o r t h  Carol ina 

enacted chap te r  403, Public-Local Laws  of N o r t h  Carolina. I n  sub- 
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stance the act provided that  the board of commissioners of Greene 
County, upon petition of one-fifth of the voters of any township or 
townships, were authorized to call an  election in such tcwnship for the 
purpose of submitting to  the qualified voters thereof ihe question of 
subscribing a specific sum for  the purpose of constructing a standard 
gauge railway "either from the town of Hookerton cmr the town of 
Naury ,  Greene County. S o r t h  Carolina, to  the town of Snow Hill." 
Pursuant to said statute a petition mas filed with the board of commis- 
sioners of Greene County requesting the said board to call an  election 
"for the purpose of voting bonds to secure a railroad from Hookerton, 
S o r t h  Carolina, to Snow Hill,  North Carolina," the amount of the bonds 
issued not to exceed $100,000. Thereupon, on 3 Noveribcr, 1919, the 
board of commissioners found that  said petition was signed by one hun- 
tlrcd and sixteen voters of Snow Hi l l  Township, and that  said number 
was more than one-fifth of the voters of said township. Consequently i t  
was "ordcrcd that  an  election be held on Friday,  12  Dlecember, 1919, 
according to law and the provision of said act, in said Snow Hill  Town- 
ship, a t  the usual voting place a t  Snow Hill.  upon the said proposition to 
subscribe a sum not rsceeding $100,000 for said first mortgage bonds." 
Thereafter an  election was duly held in Snow Hi l l  Tovnship on Fr i -  
day, 12 December, 1910. The can~ass ing  board reported that there were 
two hundred and fifteen registered voters, and further,  that  there were 
cast "For subscription" one hundred and seventy-thi~e rotes, and 
"Against subscription," three rotes. O n  4 February, 1924, the board 
of conmissioners duly passed a resolution declaring that  "the one hun- 
dred thousand of Snow Hill  Township bonds, voted 1 2  December, 1919, 
are fully authorized, and the said election was duly and properly held, 
and the said bonds shall now be prepared and issued in accordance with 
the law." The resolution of the board recites that the Snow Hi l l  Rail- 
way Company had offered to build said railway, and thereupon it was 
resolved "that the proposition submitted by the Snow Hi l l  Railway 
Company for the said bonds a t  par and interest, is hereby accepted, and 
same ordered to be duly filed." Thereafter, on 3 Yovenlber, 1934, the 
coinmissioners duly passed a resolution that  "$100,000 Snow Hi l l  Town- 
ship public improvement bonds shall now be executed with the written 
signature of the chairman of this board and attested by the clerk with 
the county seal impressed on it, dated 1 September, 1924; . . . that  
said bonds shall be deposited in  the Snow Hill  Banking and Trust  
Company, . . . and held by said bank in escrow . . . and 
shall be finally delivered to the order of said purchaser when the said 
railway has been completed and placed in  operation, and the resolution 
determining such fact shall have been passed by the board." I n  pursuance 
of the resolution bonds were executcd and placed in escrow with the Snow 
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Hill  Banking and Trust  Company. Subsequently the National Bank of 
Snow Hi l l  was duly appointed receiver of the Snow Hi l l  Banking and 
Trust  Company, which said receiver now holds said bonds. 

On 12 March, 1928, the commissioners of Greene County and a num- 
ber of taxpayers of Snom Hi l l  Towriship instituted an  action against the 
Snow Hi l l  Railway Company, the Kational Bank of Snow Hill, receiver, 
and others, seeking to enjoin the said recciver from delivering said 
bonds or any proceeds thereof. 

After hearing the cause the tr ial  judge entered judgment "that the 
defendant, National Bank of Snom Hill,  receiver of Snow Hill  Banking 
and Trust  Company, is  perpetually enjoined and restrained from de- 
livering to  the Snow Hi l l  Railway Company, . . . or to any other 
person the bonds described in the complaint." I t  was further adjudged 
"that said bonds be delivered up by the said defendant, National Bank 
of Snow Hill, receiver of the Snow Hi l l  Banking and Trust  Company, 
to the clerk of the Superior Court of Greene County and by said clerk 
be marked canceled under the terms of this judgment." 

From the foregoing judgment both parties appealed. 
The  plaintiffs appealed for the reason that  the judgment rendered 

"failed to expressly declare that  any attempted issuing of any bonds 
heretofore upon the face of the whole record . . . was unauthorized 
and a nullity." 

L. V .  Horrill and Cowper, Whifaker & Allen for plaintiffs. 
Puller, Reade & Puller, John Hill Paylor and J .  Paul Frizzelle for 

defendants. 

BROGDEN, J. Three questions of l a ~ v  are presented by the record : 
1. Did the commissioners of Greene County have the power to issue 

the bonds in  controversy? 
2. Was  the power properly exercised? 
3. Are the bonds valid? 
As the bonds were not issued for a necessary expense of a township, 

the power of the commissioners to issue them depended upon valid legis- 
lative authority and a vote of the people as contemplated by lam. Hew 
derson v. Wilmingfon, 191 N.  C., 269, 132 S. E., 25; Ilerkng v.  Dixon, 
122 N. C., 420, 29 S.  E., 368; l 'afe v. Commissioners, 122 N. C., 812, 
30 S.  E., 352. 

An  election mas duly held on 12  December, 1919. N o  attack is  made 
upon the regularity of this election. However, an  attack is made upon 
the special legislative authority. empowering the commissioners to call 
the election and issue the bonds. The  legislatire authority is  contained 
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in  chapter 403 of Public-Local Laws of 1917, ratified 27 February, 1917, 
and in  chapter 89 of Public-Local Laws, Ex t ra  Session, 1924, ratified 
21 August, 1924. 

The act of 1917 is  assailed upon four distinct grounds : 
( a )  Tha t  the bonds contemplated were the bonds of Greene County 

and not those of Snow Hill  Township. 
(b)  Tha t  no specific sum was mentioned therein. 
(c)  T h a t  the bonds were to be delivered to  the Railway Company 

when the railroad shall have been completed and put  i n  o~e ra t ion ,  and in 
addition, when the railroad delivered to the board of cornmissioners its 
bonds secured by first mortgage upon i ts  property. T h e  plaintiffs con- 
tend that  the railroad, when completed, would engage in  interstate com- 
merce and, as i t  had no authority so to do, no valid delivery of the bonds 
could be made. 

( d )  Tha t  the act is unconstitutional by reason of the provisions of 
section 4 thereof to the effect "that all taxes levied upon the said rail- 
road properties, when the said extension shall have been completed, shall 
be paid to the treasurer of Greene County and by him expended in pay- 
ing the interest coupons and sinking fund hereinbefore pi-ovided for." 

Chapter 89 of Public-Local Laws, Ex t ra  Session, 192<:, is a curative 
act and ostensibly designed to supplement the act of 1917, and purports to 
validate the bonds. The  act of August, 1924, provides that  the bonds 
"shall be issued in  the name of Snow Hi l l  Township bay the board of 
county conin~issioners of Greene County as agents of S n n v  Hi l l  Town- 
ship, in the amount of $100,000, . . . to be known as the Snow Hi l l  
Township public improvement bonds, and to be in  such further form and 
details as may be provided by the chairman and clerk of said board of 
county commissioners whose signatures thereto shall be conclusive de- 
termination of said form and detail." 

The  plaintiffs also attacked the curative act of 1924. I t  is perhaps 
pertinent to obserre in the outset that  the petition for the election, 
signed by one-fifth of the qualified voters of Snow Hi l l  Township, ex- 
pressly provided that  the amount of the bonds to be issued was not to 
exceed $100,000. The resolution of the county commissioners calling the 
election also stipulated that the election was to be held In order to de- 
termine whetl~er or iiot Snow Hill  Township mould subsciibe "a sum not 
exceeding $100,000." I t  would appear that  the expression "not esceed- 
ing $100,000" would be sufficiently specific. But, however that  may be, 
the curative act expressly specifies $100,000 in bonds. The  objection to 
the act of 1917 upon the ground that  the bonds are issued by Greene 
County is also removed by the curative act of 1924, which provides that  
i n  issuing the bonds Greene County should act as agent for Snow Hill  
Township. Therefore, if the curative act is valid, the principles an- 
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nounced in  Comm.issioners v. State Treasurer, 174 N. C., 141, 93 S. E., 
482, and in Commissioners v. Boring, 175 N. C., 105, 95 8. E., 43, 
would have no application. 

The  general rule with respect to curative acts of the kind involved in 
this controversy is thus stated in Bclo v. Commissioners, 76 N. C., 489 : 
"The competency of the Legislature to enact retrospective statutes, to 
validate an  irregular or defective execution of power by a county cor- 
poration, is d l  settled. I n  Sf. Joseph Township v.  Rogers, 16 Wall., 
644, the election a t  which the subscription was approved was held before 
the law authorizing the subscription, and the court there decided that this 
and all defective subscriptions of the kind may be ratified, where the 
Legislature could have originally conferred the power, and that  such 
lams when they do not impair any contract or injuriously affect the 
rights of third persons a m  never objectionable. The  ratification operates 
as a previous authority." The principle thus announced has been cited 
n i t h  approval i n  many decisions of this Court. Leak: v. Gay, 107 N. C., 
46'3, 12 S. E., 251; Edzcards u. Cornmissione~s, 183 h'. C., 58, 110 8 .  E., 
600; Joncs 1.. Board of Educafion, 185 X. C.. 303, 117 S. E., 37; Holton 
r .  ilIocksville 189 N .  C., 14-1, 126 S. E.. 326. Manifestly, the Legis- 
lature had the power originally to fix a specific amount of said bonds 
and to empower Greenc County to act as agent for Snow Hill  To~vnship. 
N o  principle of law is  called to the attention of the Court tending to 
establish the invalidity of the curatire act. Therefore, the first two 
grounds of objection to the act of 1917 are remoIed by the curative act 
of August, 1924. 

The third ground of attack upon the act of 1917 refers to  the de- 
livery of the bonds rather than to their validity. 

The fourth ground of attack is based upon section 4 of the act of 
1917, ~vhich  provides "that all taxes levied upon said railroad proper- 
ties . . . shall be . . . expencled in paying the interest coupons 
and the sinking fund hereinbefore provided for." This  ground of attack 
cannot be sustained. The point has been expressly decided in Brolcn v. 
Contmissioners, 100 N .  C., 92, 5 S. E., 178; Tate v. Commissioners, 122 
S. C., 812, 30 S. E., 352; lVcwtll I.. Green, 169 3. C., 462, 86 S. E., 
291. I n  the latter case the Court declares: '(Even if this were a prop- 
erty tax and not a privilege tax or an  exercise of the police power, the 
provision of the Constitution requiring uniformity applies to the levy 
of taxes and not to the distribution of the revenue derived therefronl." 

The application of the principles of law pertinent to this controversy 
leads to the conclusion that  the commissioners of Greene County had 
the power to issue the bonds, and that  such porn-er has been properly 
~xerciscd.  Therefore, it  follows that  the bonds are valid. 
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Attention is called to  the fact that  the act of 1917 provided that  the 
bonds should be "in the sum of $100 each"; whereas, in fact, the bonds 
as issued have been issued in the sum of $1,000 each. I t  will be observed, 
however, that  the curative act of 1924 provides that  the signatures of the 
chairman and the clerk of the board "shall be conclusiv~~ determination 
of said form and details." The  denomination of the bonlls, nothing else 
appearing, is a detail. 

The final inquiry is  whether the bonds can be delivered to the railway 
company. A companion case to this case is  Brummitt, Atborney-General, 
v. R. R., ante, 381, i n  which action the Attorney-General brought a suit 
to forfeit the charter of Snow Hi l l  Railway Company. This  Court held 
that  the Attorney-General had no power to invoke a forfeiture of the 
charter of Snow Hi l l  Railway Coinpany under the cirzumstances ap- 
pearing in the decision. The  judgment of the tr ial  court i n  requiring 
the bonds to be canceled was based entirely upon the proposition that  
the charter of the Snow Hill  Railway Company had been forfeited and 
that the railroad, when completed, mould engage in  interstate commerce, 
contrary to law. The act of 1917, and the act of 1924 specified certain 
conditions under which the bonds may be delivered. Unless the Snow 
1331 Railway Company can comply k i t h  all statutory conditions, no 
valid delivery of the bonds can be made to it. This  phase of the con- 
troversy, however, is not before us, and this opinion of the Court is con- 
fined exclusively to the questions of law discussed and decided herein. 

Reversed. 

A. 1,. OWENS v. E. D. CARSTARPHEN. 

(Filed 11 September, 1029.) 

1. Sales H +In this case held: evidence did not show total failure of 
consideration in sale of bank stock. 

Wherc in a n  actloll on a note, the evidence tends to s h ~ w  that the con- 
sideration for tlie note was c~r t a in  shares of bank stock and the promise 
of the payec to make the payer a director of the bark. and that the payer 
mas made a director and, acting as such director, voted for and received 
clividentls upon his stock, the execution of the note being admitted. upon 
the 1atc.r insolrcnc y ot the bank tlie pajer may not main ain the position 
that tl~erc. \\ni n total f,iilure of consi(leratioii, and n u  iusrrnction tha t  the 
jury should answer the issue of iudebtedness in favor c ~ f  thc defendant 
if they found the stock to be worthless is reversible errol. 

2. Contracts D -Party may not accept benefits of contract and at same 
time deny its validity. 
h party may not accel~t the benefits of a contract ;11rt1 : ~ t  the same time 

deny its validity. 
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,IPPEAL by  lai in tiff from Devin, J., at Ju ly  Term, 1929, of WASH- 
IKGTON. S e w  trial. 

E d w a r d  L. O w e n s  and  Zeb Vaince h T o r m a n  for p la in t i f f  
M a r t i n  & M a r t i n  for de fendan t .  

PER CURIAM. The plaintiff brought suit to recover the amount alleged 
to be due on a negotiable promissory note in  the sum of $250 executed 
and delivered to him by the defendant on 14 January ,  1920, payable 
1 January ,  1921, for the purchase of two shares of stock in the Bank of 
Plymouth. The  defendant admitted the execution of the note, but 
alleged that the bank Tvas insol~eri t  and the stock ~vorthless when the 
note was signed ant1 the certificate of stock received, and p l e a d ~ d  total 
failure of consideration in  bar of the plaintiff's recovery. His  Honor 
instructed the jury to ansuer the issue of indebtedness in favor of the 
defendant if thcy found that  the stock was worthless a t  the time of the 
transaction, and that  there was in this respect a failure of consideration. 
T o  this instruction the plaintiff excepted. 

The  plaintiff testified that  in January ,  1920, the Bank of P l ~ m o u t h  
was in  his opinion as solvent as any bank; that  i t  had no  bad paper;  
that  its assets were good, and that  its stock was worth more than the 
purchase price. 

T h e  bank and another were consolidated in 1922  under the name of 
the United Commercial Bank, for  which a receiver mas afterwards ap- 
pointed. 

According to the defendant's testimony the consideration for the note 
mas the stock he  purchased and the plaintiff's promise to make him a 
director of the bank. A week after the note was executed the plaintiff's 
promise mas fulfilled, and the defendant served as a director for two 
years thereafter. During each year he voted for and received a divi- 
dend of six per cent on his stock. H e  testified. "I helped declare these 
dividends and received my  par t ;  the board of directors of which I was 
one paid a dividend one year on something worthless." 

True, the defendant says that  after two years he found the stock was 
worthless when he gave the note; but according to his  own testimony i t  
mas not without value, for  he received annual dividends of several 
dollars each. I f  the dividends were permissible the investment was a 
good one; if not permissible the defendant, i n  his  capacity as director 
should have known it, and in either event he cannot be permitted to 
accept the benefits of his contract and a t  the same time deny its validity. 
Part icularly is this true when as he admits he paid interest on his note 
for six years-four years after his alleged discovery that  the stock was 
n-orthless. Moreover, the promise of a place on the board of directors 
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held out t h e  "thought of a big job,'' a s  h e  sa id ;  a n d  if thl. "job" was not 
a s  g rea t  as  ant icipated the fac t  remains t h a t  a promise f o r  a promise is 
itself a consideration. 

T h e  question of a par t i a l  fa i lu re  of consideration seems not to have 
been considered. W e  do not  intend t o  int imate t h a t  i t  would or  would 
not have  been a defense pro t an to .  C. S., 3008. There  mus t  be a 

N e w  trial.  

W. E. HAIIRELL v. I. A. TRIPP ET AI.. 

(Filed 18 September, 1029.) 

1. Trial  E c-Instructions t h a t  omit contention of defense supported 
by evidence held erroneous. 

m e r e ,  in an action in claim and delivery involving the title to an auto- 
mobile, there is evidence tending to show that the plaintiff bought the car 
for himself and per colltra that  he made a gift of the car to the two 
daughters by delivering the car with intent to pais  titl~. either to their 
father for them or to them direct, an instruction that limits the defense 
to the evidence to the effect of an immediate delivery by the father to his 
daughters and deprives the deferidant of their defense upon the iecond 
phase thereof of the gift direct to the daughters is reversible error 

2. Gifts A -Actual o r  constructive delivery with present intent  to  pass 
tit le necessary t o  gif t  inter  vivos. 

To constitute a gift of personal property i u t o .  vico!. there must be 
actual or constructive delivery of the thing given with the prewiit intent 
to pass the title to the donee. 

3. Replevin G a-The correct form of judgment f o r  plz~intiff in  action 
i n  claim and delivery. 

Where the defendirnt in claim and d(klivcry re1)levies thc property, giv- 
ing bond for the retcntiori to cover loss in the action, the form of the 
jutlgnici~t ;~g:l-inst him should require the delivery of the property with 
damnqes for its dcte~l t io~i  and i:osts alrd against tlic surety on the bond 
for tl:rn~agc~s and costs \vithin the ainol~nt of the pennlt:: thereon, or, in 
the event that delivery of thc property ca~lnvt 1)e had. .for the value a t  
the time of its wrol igf~~l  dctei~tion with iut('rwt :IS iliii~iirges th~refrom, 
and costs. and likewise against the surety within the penllty of the bond, 
the surrty to he discharged upon such 1)ayment. 

APPEAL by defendants f r o m  Cowper ,  Spec~al  Judge ,  a t  Special 1 Inrch  
Terni,  1929, of BERTIE. 

- M i o n  i n  claim and  delivery to  recover the posscssicn of one F o r d  
coupc, E n g i n e  S o .  11710731. The property n a s  seized by the  sheriff, 
but bcfore i ts  del i rery to the  plaintiff. the  tlefendant, 1. A. T r i p p ,  re- 
p l e ~ i e d  and  r e t a i n d  posscssioli thereof by  giving bond as required by  
lam, with H. P. Sewell a s  surety. 
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Plaintiff contends that  he bought the car i n  question and loaned i t  to 
I. A. Tr ipp  for the use of his two daughters. The  defendants, on the 
other hand, contend that  the plaintiff bought the car and gave i t  out- 
right to Estelle and Elizabeth Tripp.  

I t  is  conceded that  the plaintiff took I. A. Tr ipp  along with him when 
he purchased the car and permitted or requested the said Tr ipp  to drivc 
i t  home, the plaintiff preceding him in his Buick automobile. When 
they arrived a t  the Tr ipp  home, Estelle Tr ipp  testifies that  the plaintiff 
said : "There is  the ca r ;  get in and take a ride." She further testified : 
"Nr.  Harrel l  stayed while Elizabeth, father and I went to ride. We 
kept the car five or six weeks before this action was begun." 

I t  is  suggested that  the plaintiff wished to marry  one of the young 
ladies a t  the time he purchased the car and had her father drive i t  
home, but, failing in this, he now desires to repossess it.  Title to the 
car, at the time it was purchased, 10 July.  192.5, was issued in the name 
of I. A. Tripp.  Another certificate of title m-as issued to the plaintiff 
for the same car on 25 July,  192>, without the first being surrendered or 
canceled. 

The  jury answered the issue of ownership in  favor of the plaintiff and 
fised the value of the car a t  $550. Judgment on the verdict for plaintiff 
with the following provision inserted therein: "And i t  appearing that  
the value of the said car has been fixed a t  the sum of $550 on the day 
of seizure of the same, i t  is  further considered and adjudged that plain- 
tiff, W. E. Harrell,  recover of I. A. Tr ipp  and H. P. Sewell, surety upon 
the replevy bond, the sum of $550 with interest thereon from 18 July,  
1925, and the costs of this action to be taxed by the clerk of this court." 
Exception by defendants. 

The defendants appeal, assigning errors. 

Gi77am & S p r u i l l  and  Winston & Xafthezcs for plaintif f .  
L. W .  Gaylord and J .  A. Pritchett for defendants .  

S T A C ~ ,  C. J., after stating the case: The  validity of the tr ial  is called 
in  question by a number of exceptions and assignments of error, but 
consideration of them seriafim is omitted, as we deem i t  necessary to 
award a new tr ial  for error i n  the following instruction on the issue of 
ownership, which forms the basis of one of the defendants' exceptive 
assignments of error : 

"The court further charges the jury that  if the jury shall find from 
the evidence that  the plaintiff permitted Xr. Tr ipp  to drive the car to 
his home, but that  he did not either by words or by unequivocal conduct, 
authorize the father to delirer the said car to his daughters, and that 
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the said car was not immediately upon the surrender of tqe  same to Mr. 
Tripp, placed in the possession of or control of the daughters, then the 
jury will answer the first issue, Yes." 

The rice of this instruction lies in  the fact that  i t  requires an undue 
immediacy of delivery on the part  of Mr.  Tr ipp  to his daughters, and 
further deprives the defendants of their contention, based on the testi- 
mony of Estelle Tripp,  that delivery of the car mas made direct to the 
f e r n s  defendants by the plaintiff himself. The position of the defend- 
ants that the instruction is unduly restrictive of their cvidence would 
seem to be well taken. 

The dccisioris in this jurisdiction are to the effect that, to constitute 
a valid gift of personal property inter  vivos, there must be an  actual or 
constructive delivery of the thing given with the present intent to pass 
the title to the donee. Handley v. Warren ,  185 N .  C., 95, 116 S. E., 
168; P a f f o n  v. V e a f h ,  190 X. C., 586, 130 S. E., 5C10; Thomas  v. 
Houston, 181 N. C., 91, 106 S. E., 466. "To constitute a valid gift 
inter vivos there must be an intention to give and a delivery to the 
donee, or to some one for him, of the property given." Irarris Banking 
Po. P. X i l l c r ,  1 L. R. A. (N. S.), 790. See, also, P a r k t r  v. Mott ,  181 
N. C., 435, 107 S. E., 500 and cases there cited. 

I t  would also seem that the form of the judgment as pointed out in 
l ' rusf  Co. v. Hayes,  191 N .  C., 5&2, 132 S. E., 466, should be "for the 
possesion of the property, or for the recovery of the poi;session, or for 
the value thereof in case a delivery cannot be had, and dlmages for the 
drtention" (C. S., 610), plus costs, with the further provision that the 
plaintiff recover of the surety on the defendant's replevj. bond the full 
amount of such bond, to be discharged, first, upon the return of the 
property and the payment of the damages and costs re1:overed by the 
plaintiff; or, second, if a return of the property cannot be had, upon the 
payment to the plaintiff of such sum as may be recovered against the de- 
fcntlarit for the value of the property at  the time of i ts  wrongful taking 
and tlrtention, with interest thereon as damages for such taking and 
d(mltioii, together with the costs of the action, the total rwovery against 
the surety in  no event to exceed the penalty of the bo?d. Polson v .  
StricTcland, 193 N .  C., 299, 136 S .  E., 873. 

For the errors, as indicated, a new trial must be a w a ~ d e d ;  and i t  is 
so ordered. 

S e w  trial. 
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JI. B. STONE v. SEABOARD AIR LINE RAILWAY COMPANY. 

(Filed 18 September, 1929.) 

1. Appeal and Error G +Exceptions not discussed in briefs are deemed 
abandoned on appeal. 

Assignments of error based on exceptions to instructions which are  not 
discussed in the brief filed in the Supreme Court are taken to be aban- 
doned on appeal under Rule 28. 

2. Railroads D +where railroad knowingly permits use of crossing by 
public it owes the duty to keep such crossing in reasonably safe con- 
dition. 

Where a railroad company has knowingly permitted automobiles and 
other vehicles to cross its right of way for a long period of time a t  a 
certain road crossing. from one public highway to another, i t  owes the 
duty to keep such crossing in a reasouably safe condition whether the 
crossing was constructed by the railroad company or not, and it is liable 
in damages for injuries proximately caused by its negligent failure to 
do so. C. S., 3449. 

3. Same-In this case held evidence of railroad's negligent failure to 
keep crossing in reasonably safe condition s d c i e n t  to be submitted 
to the jury. 

Where a railroad company has linowledge that automobiles and other 
vehicles have been accustomed to cross its tracks a t  a certain roadway, 
for a long period of time, it  owes the duty to keep the crossing in reason- 
ably safe condition for this purpose, and where there is  evidence tending 
to slion that the public had so crossed a t  this place for a long period of 
time and that  the railroad company had left a hole on its right of way 
which caused plaintiff's automobile to get stuck and consequently struck 
by defendant's train, without fault or negligence on plaintiff's part,  the 
question of defendant'? actionable ~ieqligence is  for the jury ui~der cor- 
rect instructions from the court. 

4. Appeal and Error E h-Where cause has been tried on one theory in 
lower court appellant is confined to that theory on appeal. 

Where a running train of tlefeilclant railroad company has injured the 
plaintiff's automobile by a colliuio~i with it a t  a grade crossing, autl the 
sole controverted matter on the trial in the Superior Court related to the 
question of defendant's r~egligence in failing to stop its train in time to 
have avoided the injury, the railroad company may not on appeal assume 
the position that it is not liable upon a different theory riot coutroverted 
on the trial in the lower court. 

APPEAL by defendant f r o m  Barnhill, J., a t  M a r c h  Term,  1929, of 
VAKCE. N o  error. 

Action t o  recover damages resulting f r o m  injuries  to  plaintiff's auto- 
mobile, caused by the  negligence of defendant in fai l ing t o  exercise due 
care ( 1 )  to  main ta in  a public crossing which passes over i ts  track, in a 
reasonably safe  condition, and (2 )  t o  s top i t s  t r a i n  before i t  struck and  
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injured the automobile, which by reason of the defective condition of 
said crossing, plaintiff was unable to drive oif or move from said track, 
in time to avoid the injury. 

The issues submitted to the jury were answered as follows: 
1. Was the plaintiff's property damaged by the negligence of the de- 

fendant, as alleged? Answer : Yes. 
2. I f  so, did plaintiff by his own negligence contribute to his injury 

and damage? Answer : No. 
3. What damages, if any, is plaintiff entitled to recover? Answer: 

$1,500. 
From judgment on the verdict defendant appealed to the Supreme 

Court. 

Perry &2 Kittrell f o r  plaintiff. 
J .  V. Bridgers and Nurray Allen f o r  defanda,nt. 

COKNOR, J. I t  is not contended by defendant on this appeal that  there 
was error in the tr ial  of this action with respect to the allegation that 
defendant was negligent in  failing to exercise due care to stop its train, 
and thus avoid the injury to plaintiff's automobile, which was on de- 
fendant's track when i t  was struck and injured by defendant's train. 
The evidence in support of this allegation, although contradicted by 
evidence offered by defendant, was submitted to the jury under instruc- 
tions which are free from error. Assignments of error based on excep- 
tions to these instructions are not discussed in  defendant',^ brief, filed in  
this Court. They are therefore taken as abandoned on this appeal. 
Rule 28. 

Defendant contends, however, that  there was error in the trial with 
respect to the allegation that  defendant was negligent in  failing to exer- 
cise due care to maintain in  a reasonably safe condition the crossing orer 
its track, on which the automobile was standing when i t  was struck and 
injured by defendant's train. A11 the evidence tended to show that  the 
crossing was defective, in that  there mas a hole on the right of may, just 
beyond the cross-ties, and that this hole was not discovered by plaintiff 
before the wheel of his automobile dropped into it,  causing the running- 
board of his automobile to rest upon the ground. Plaintiff was unable to 
drive his automobile off the track, or to move i t  therefrom before it was 
struck and injured by defendant's train, which appeared after plaintiff 
had driven upon the crossing. 

I n  his complaint plaintiff alleged that the crossing was a public cross- 
ing. This allegation was denied by defendant i n  its answer. All the 
evidence tended to show that the crossing had been in  existence for 
many years; that  i t  was used generally by the public, and that  defendant 
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knew of its existence. There mas no evidence tending to contradict the 
evidence to the effect that  i t  mas a public crossing. Plaintiff knew when 
he drove his  automobile on the crossing that  i t  had been used for many 
years by the public for the purpose of passing over defendant's track, 
from the public road on one side of the track to the State highway on the 
other sid;. 

The  court instructed the jury in  effect that  upon all the evidence i t  
was thc duty of defendant to esercise due care to maintain the crossing 
on which plaintiff's automobile was standing when i t  was struck and 
injured by defendant's t rain in  a reasonably safe condition, and that  if 
defendant failed to perform this duty, and such failure was the proxi- 
mate cause of the injuries to  plaintiff's automobile, defendant was liable 
for damages resulting from the injuries. 

Defendant contends that  there mas prejudicial error i n  this instruc- 
tion, for  that  i t  is assumed therein that  the crossing on which plaintiff's 
automobile was standing when i t  was struck and injured, is a public 
crossing, whereas the allegation i n  the complaint to that  effect is denied 
in  the answer. I n  view of the fact that  all the evidence was to the 
effect that  the crossing is  a public crossing, and that  on the tr ial  de- 
fendant did not controvert this evidence, defendant's contention cannot 
be sustained. Defendant's evidence was directed altogether to support 
its contention that  i t  was not negligent i n  failing to stop its t rain before 
i t  struck and injured the automobile. There was apparently no con- 
troversy as  to  the character of the crossing, or as to its defective con- 
dition. 

The duty of a railroad company with respect to the maintenance of a 
crossing over its track, where its track has been constructed over an es- 
tablished road or highway, ~ h e t h e r  public or priratc, is well settled. 
The  duty is prescribed by statute, C. S., 3449, and has been recognized 
and enforced by this Court i n  numerous decisions. I n  G o f o r t h  v. R. R., 
144 S. C., 569, 57 S. E., 209, i t  is said:  "I t  is just that  crossirip neces- 
sitated by the construction and operation of a railroad should be kept 
in a ~ a f e  condition by it." -1s the crossing is on the railroad company's 
right of lvay, no one except the company has the right to enter upon the 
crossing for the purpose of repairing the same. 

I t  is immaterial whether the company constructed the crosqing or not. 
I f ,  with its knowledge and implied conrent, the public has used the 
crossing over its track arid right of ~ ~ a y  for many years, for the pnrposc 
of passing from a public road on onc ~ i d e  of the track to a public road 
on the other sicle, in automobiles or other vehicles, the company ovcs to - .  

those who thus use the crossing the duty to esercise due care to main- 
tain the crossing in a reasonably safe condition. Bradley v. R. R., 126 
N. C., 739, 36 S. E., 181. The  company cannot be held liable, of course, 
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as an  insurer;  i t  is, hoverer,  liable for n~gligence with respect to the 
condition of the crossing on its right of xay.  It can relieve itself of 
liability by closing the crossing, ~vhere  the public has acquircd no right 
to use it. So  long, howercr, as i t  permits thc public to use the crossing, 
i t  must respond in  damagcs causetl by its negligence in failing to exercise 
duc care to niaintain the crossing in a ~easonably  safe comlition. There is 

N o  error. 

KETTTE C O V E N  v. GABRIEL WILLIAhIS ET ux 

(Filed 18 September, 1929.) 

1. Bills and Notes A a-Seal on promissory note imports (consideration. 
TVhere a husbx~~d aud wife execute a promissory note ullder seal secured 

by a mortgage oil lands, the seal affised thereto imports that a good and 
sufficient consideration had been given for it. and in a 1 action against 
them by the holder of the note in due course the defense of w d u r n  pactum 
is not available to the wife. 

APPEAL by plaintiff from Moore, Xpecia l  Judge, a t  ,lpril Special 
Term, 1929, of MARTIN. 

Ciri l  action to recorer on a promissory note and to fclreclose deed of 
trust given to secure payment of said note. 

On 8 March, 1921, Gabriel Williams and wife, Luc~r  Williams, to- 
gether with others, executed and delirered their joint promissory note 
for $1,921.65, due and payable on or before 8 November, 1922, to J. L. 
Hassell & Co., and to secure the payment of same, executed a deed of 
trust on a tract of land in  Martin County. 

The  plaintiff is  a holder i n  due course of said note, which is  under 
seal, and is  seeking to forclose the security and enforce collection of said 
note. 

Lucy Williams contends that  the note is without consideration as to 
her, and denies liability on this ground. 

On this phase of the case, the tr ial  court instructc1d the jury as 
follows : 

"The defendant contends that  you ought to bc satisf ed by the pre- 
ponderance or greater weight of the evidence that  Lucy Williams was 
only the wife of Gabriel Williams; that  she had no  interest i n  this land 
except such dower right as she may have and that  she got no benefit from 
the execution of the note; contends that  you ought to b~ satisfied from 
this evidence and by its greater weight and answer tha t  issue 'No'; that  
she is not liable for the sum due on the note. . . . The burden is 
on her to satisfy you by the greater weight or prepondermce of the evi- 



hT. C.] FALL TERM, 1929. 433 

dence before you can answer i t  no. I f  she has so satisfied you, it ~ o u l d  
be your duty to answer i t  'No.' Otherwise, you mould answer i t  'Yes.' 
Exception by plaintiff. 

From a verdict and judgment relieving Lucy Williams from any and 
all liability on the note, the plaintiff appeals, assigning errors. 

B. A .  Critcher for plaintiff. 
X o  counsel appearing for defendants. 

STACY, C. J., after stating the case: I t  mould seem that  the plea of 
nudum pactum is not open to the defendant, Lucy Williams, as against 
the plaintiff, who is a holder i n  due course of the note sued on. Hence 
the instruction, above set out, which forms the basis of one of the plain- 
tiff's exceptions, we apprehend, should be held for error. Angier v. 
Hozcarcl, 94 N. C., 27. 

A note under seal imports consideration, and i t  is  presumed from the 
use of a seal, that  the consideration is  good and sufficient. Harrell v. 
Watson, 63 X. C., 454; Wester v. Bailey, 118 h'. C., 193, 24 S. E., 9 ;  
Jloose v. Crowell, 147 N. C., 551, 61 S. E., 524; Burriss v. Starr, 165 
N. C., 657, 81  S. E., 929. See, also, Barbee v. Barbee, 108 N .  C., 581, 
13  S. E., 215. 

Fo r  the error, as indicated, a new tr ial  must be awarded; and it is so 
ordered. 

New trial. 

S. L. ARRINGTON, ADMINISTRATOR OF MAMIE MORGAK, v. TOWN O F  
PIKETOPS AKD HOOKERTOX TERMINAL COMPAKY; AXD MASDY 
JICRPHY v. TOWN 09 PIR'ETOPS AND HOOKERTOK TERMINATJ 
COMPASP. 

(Filed 18 September, 1929.) 

1. Electricity A -Company transmitting electricity must use care com- 
mensurate with danger therefrom. 

A company engaged in the transmission of deadly electric currents by 
mires strung on poles is held to a high degree of care in the maintenancp 
of this equipment commensurate with the danger, and its failure in this 
duty renders it liable in damages for injuries proximately caused thereby. 

2. Electricity A d-Evidence that third person impaired power line and 
left it in dangerous condition sufficient to be submitted to jury in 
this case. 

Where there is evidence tending to show that a company authorized to 
do so entered on land upon which power lines were maintained, and ex- 
cavated sand and gravel therefrom, and in so doing, undermined one of 
the poles upon which transmission wires were strung so that the pole 



s l i p ~ e d  down until the wires 1iu11g about five feet from the ground a t  a 
place where it  could be reasonably anticipated injury mould likely result. 
and that the company left the wires in this dangerous condition, arid that 
;I child caught hold of one of the wires and n7ns Billed tkereby: H c l d ,  the 
evidence was suficicnt to take the case to the jury upon the issue of the 
defendant's actionable negligence. 

Electricity A c-In this case held: evidence of failure of town to keep 
its power line in reasonable repair sufflcient to be submitted to  the 
.i ury . 

Where an incorporated town owns and maintains it:; own poles and 
wires for the transmission of electricity from another tor;n from which i t  
buys its poner, and there is conflictirig evidence that it  permitted one of 
its poles c a r r ~ i n g  a high voltage wile to rernain for ;I nronth or niore 
fallen so that the wire hung only five feet from the grountl, t h ~  question 
of whether the town, in the exercise of due care, should have discovered 
and made the necesswx repairs is for the jury. and is properly s~~brnittetl  
to them upon the issue of its secondary liability for the negligent killing 
of the plaintifYs intestate in an action against the town md the company 
impairing the power line. 

Electricity A +In this case held: defendants may not avoid liability on 
ground that intestate killed by power line was trespasser. 

\There the defendnnts in an action for the negligent killing of plaintiff's 
intestate are  guilty of negligence proximately causing the injury, in im- 
pairing and failing to properly maintain a power line, t h ~ y  may not avoid 
liability on the ground that plaintiff's intestate was a tre;pa.ser when the 
father of the plaintiff's intestate rented and cultivated a field eleven 
steps from the power line, and his child was killed by coming in contact 
u i th  :I wire permitted to  remain five feet from the ground, the doctrine 
of attractive nuisal~ces applying under the facts of thi- cave. 

CIIII, ACTIOS, t r ied before Small, J., a t  Apr i l  Term,  1929, of EDGE- 
CO\IBE. 

T h e  evidence tended to show t h a t  ITohn R. P i t t  ovned  cer tain l and  
i n  Edgccomhe County, and  on 22 Mag,  192, colrveyed t o  the tonm of 
l'iuctops a r igh t  of x7ag across his  l a i d  f o r  the  purpoze of crecting a 
t r : r~ls lnis~ion line. T h i s  deed n a s  rccortled on S Decemm-,  1926. The 
tow11 of I'inetops purchased electric p o n e r  f r o m  the  town of Tarboro,  
:~licl i n  order  t o  convey said power f r o m  Tarhoro  to  Pinetops,  crectcd a 
pon er l ine consisting of poles a n d  wires. T h e  line t a r r ied  thir teen 
tl1ousnnd ~ o l t s  of electricity, hut this  oltagc was "stepped do\vn7' a t  
P inc tops  to  twenty-three hundred  rolts.  Tl lc  poles r a r l y i n g  tlie power 
\ \ere  f r o m  thirty-fire to thirty-qeveir fcet i n  height and  n c r e  crected on 
top of t h e  hmik of a "pretty tlecp cut" on the r ight  of Tiny of t h e  E a s t  
Carol iua R a i l ~ a y  Coiilp:n~y. '311 or :~hout  1 7  J u n e ,  In%, P i t t ,  tlie 
onirer of the l a r d ,  entered illto all agreement with tlle Hookerton T e r -  
mina l  Company by the  terms of wliich t h e  m i d  company was authorized 
to remore  sand a n d  gravel f r o m  the  a rea  on which t h e  poles were situ- 
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ated. There v a s  further evidence that  Louis Morgan, father of the 
plaintiff, Mamie JIorgan, rented a crop from P i t t  for tlle year 192G, and 
n a s  cultirating cotton in  a field bordering tlle transmission line. The  
edge of Morgan's cotton field n a s  only eleven steps from tlle power line. 
There n.as further evidence tcntling to slioxv that prior to 6 December, 
1926, the Hookerton Terminal Comlmny, in excavating sand and gravel, 
had undernlined one of the poles of said transmission line, which caused 
the pole to drop tlonn into the escaxation, leaving the wires thcreon 
from fire to seven feet above the ground on the top of the embankmrnt. 
On 6 Dec~mber ,  1926, Mamie Xorgan,  a child about t d ~ e  years and 
ten months old, m n t  into the woods adjoining the field of her father. 
Coming back from the woods to her n-ork in the field she stopped a t  tlle 
pole in controversy, apparently looking over the embankment into the 
sand pit below. 

The half sister of the deceased, tlle only eye witnrss, gave the follo~v- 
ing narrat ive:  " V e  came back from the woods aiid passed by the pole 
coming back about a yard from i t ;  we stopped and mere looking a t  the 
sand digger; i t  was not working. I didn't see anybody on i t ;  v e  didn't 
stay there long; I turned around and mas coming back to the field and 
nliqsed J Iamic;  nhen I turned to go back to the field is  when I missed 
Mamie; I heard a roaring; I hollered and called Gus and looked around. 
I saw Mamie standing there; she couldn't get away; her right hand up 
abore her head; she was not so f a r  from the edge of that  place; I don't 
think she was standing on her tiptoes, the best I can remember her hand 
that  mas sticking u p  \\-as touching the wire. I had my  back to her and 
turned around and saw her, and she was standing on the ground, had one 
hand u p  above her head on the wire;  she didn't stay there long. I 
screamed and called Gus and Xandy, and Mandy pulled Mamie away, 
and the mire slung her off. She  lay flat on hcr back on the ground. 
. . . We walked straight under the x i r e  and looked orer the embank- 

L, 

ment ; I peeped over there." 
-1pparently Mamie Morgan mas killed instantly. 
The other plaintiff, Mandy Murphy, sister of Namie  Morgan, testified 

that  she heard hollering and looked and saw her sister Mamie on the 
wire. She  sa id :  "I ran  there to pull her away, and when I was pulling 
her an7ay the electricity from her drew me to the pole. I don't remem- 
ber anything else that  happened because I was speechless, and when I 
came to I was a t  the house. I felt just like somebody dead, and my left 
foot and right hand vere  burned.'' - 

There was testimony that  from the point where the pole rested on the 
top of the bank to the wires was about five feet. There was also testi- 
mony to the contrary. There was also evidence tending to show that  the 
pole had been in the condition described by witnesses from about 1 6  
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October, 1926. There was also strong testimony offered by the defend- 
ants to the effect that the pole had been inspected a few days before the 
death of Mamie Morgan, and that i t  was then standing and had not been 
undermined. 

The cases were consolidated, and issues of negligence, contributory 
negligence, and primary and secondary liability were su'3mitted in both 
cases. The jury answered all the issues in favor of plaintiffs, awarding 
$1,500 damages in the death case and $250 damages in thc case of Mandy 
Murphy. The verdict also established primary liability against the de- 
fendant, Hookerton Terminal Company, and secondary liability against 
the town of Pinetops. 

From judgment upon the verdict both defendants appealed. 

Battle & Winslow for plainti#. 
Henry C. Bourne for Hookerton, Twminul Company. 
Albion Dunn, H.  8. Phillips and J .  L. Bridgers for Town of P i n e  

tops. 

BROGDEN, J. The plaintiffs seek to recover damages from both de- 
fendants upon two theories : 

1. That the defendant, Hookerton Terminal Company, negligently 
excavated around the pole, causing it to slip into the cut and thus leaving 
the mires, carrying an enormous voltage, only five feet above the ground 
and adjacent to a cultivated field. 
8. That the town of Pinetops was negligent in not discovering the 

condition of said pole and permitting it to remain in a dangerous situa- 
tion for an unreasonable length of time. 

In  Ellis v. Power Co., 193 N. C., 357, 137 S. E., 163, it is declared: 
"that electric poxTer is an industry-producing agency, nnd the hydro- 
electric development has been one of the greatest factors in the State's 
progress, and especially its industrial expansion. E~yery legitimate cn- 
couragernent should be given to its manufacture and distribution for use 
by public utility corporations, manufacturing plants, homes, and else- 
where. On the other hand, the highest degree of car(> should be re- 
quired in the manufacture and distribution of this deadly energy and 
in the maintenance and inspection of the instrun:ental ties and appli- 
ances used in transmitting this invisible and subtle powclr." 

The principles of law creating liability have been dxlared and re- 
iterated in many decisions of this Court. Harrington v. Wudesboro, 
153 N. C., 437, 69 S. E., 399; Ferrell v. Cotton, il.fills, 157 N .  C., 528, 
73 S. E., 142; Ferrell v. R. R., 172 N. C., 682, 90 S. E., 393; Graham v. 
Power Co., 189 N. C., 382, 127 8. E., 429; Helms v. Power Co., 192 
N .  C., 784, 136 S. E., 9 ;  Ellis v. Powcr Co., 193 N .  C., 357, 137 S. E., 
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163; Rarmsey v. Power Co., 195 N .  C., 788, 143 S. E., 861; Murphy v. 
Pou er Co., 196 N.  C., 484, 146 S. E., 204. I n  Graha,m v. Power Co. 
this Court approved the rule of liability announced by the Court of 
W e ~ t  Virginia in Love v. Virginia Power Co., 86 W. Va., 393. The 
rule is thus stated: "A company maintaining an electric line, over nhicll 
a current of high and dangerous voltage passes, in a place to which i t  
knows or should anticipate others lawfully may resort for  any reason, 
such as business, pleasure, or curiosity, and in  such manner as exposes 
them to  danger of contact with it by accident or inadvertence, is bouud 
to take precaution for their safety by insulation of the wire or other 
adequate means." The principle underlying the rule is to the effect 
that, when any person undertakes the performance of a n  act which, if 
not dono with care and skill, will be highly dangerous to other persons, 
li110wn o r  unknown, the law imposes as a public duty the obligation to 
exercise such care and skill. Ferrell v. R. R., 172 N. C., 682. Again in 
Helms v. Power Co., 192 N. C., 784, this Court declared: "Electric com- 
panies are required to use reasonable care in the construction and main- 
tenance of their lines and apparatus. The  degree of care which will 
satisfy this requirement varies, of course, with the circumstances, but it 
must always be commensurate with the dangers involved, and where the 
wires maintained by a company are designed to carry a strong and 
powerful current of electric it^, the law imposes upon the company the 
duty of exercising the utmost care and prudence consistent with the 
practical operation of its business, to  avoid in jury  to those likely to 
come in contact with its wires." 

Alpplying thew principles to  the case a t  bar, i t  is obvious that per- 
mitting an uninsulated wire, carrying thirteen thousand volts of elec- 
tricity, to remain only five feet from the ground, near a cotton field, 
nh r re  people are constantly a t  work, created a dangerous situation. 
Under such circumstances severe in jury  or death ought reasonably to 
hnve been anticipated. I n  effect the defendant, Hookerton Termincil 
Company, undermined a pole, causing it to slip do~vn until high pol!- 
ered wires were within five feet of the ground. T o  leave a live wire 
charged with deadly current in such condition was evidence of negli- 
gence to be submitted to the jury. 

The question as  to whether the town of Pinetops, i n  the exercise of due 
care, should have discovered the condition of the wire and to have made 
the necessary repairs, was a question of fact for  the jury. Certainly 
this Court cannot declare, ns a matter of law, that  the town of Pinetops 
was free from negligence under the facts and circumstances disclosed at 
the tr ial  of the cause. 

The Hookerton Terminal Company insists that  the little girl was a 
trespasser upon i t s  property and tha t  her administrator should not be 
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allowed to  recover. The  identical contention was made i n  the case of 
PerreZl v. R. R., 172 N. C., 652. The Court, however, i n  disposing of 
this defense, says : "I t  is undoubtedly the general rule t nat a trespasser 
cannot maintain an  action against the owner for negligent injuries re- 
ceived by reason of conditions existent upon the premisl:s, but this is a 
principle growing out of and dependent upon the right 0:' ownership and 
considered essential to their proper enjoyment." . . . 

Louis Morgan, father of plaintiff, testified that  he rented the land 
u p  to the right of way of the railroad. I f  so, he and his children, in 
cultivating the cotton field, had a right to use the land, and the defend- 
ant, Hookerton Terminal Company, was charged with notice that  these 
children were working in the field only eleven steps awry, and that  they 
had a right to use the woods for any lawful purpose. While there v a s  no 
pathway or walkway a t  the place where the pole was excavated, still 
these children, doubtless attracted by the machinery and sand pit, could 
not be reasonably held as trespassers in a legal sense because they came 
up to the bank out of curiosity and peeped over into the sand pit. 

No error. 

H. TV. QUALLS v. THE FARJIERS AXD MERCHAXTS BANK. 

(Filed 18 September, 1929.) 

1. Bills and Notes I c-Bank of deposit sending check in due course to 
i ts  reputable correspondent bank for collection is not liable thereon. 

A bank receiving from the payee a check on a bank in a different town 
performs its duty by sending it for collection in due courfie to its reputable 
correspondent bank at or near the place of payment. 

2. S a m e B a n k  in course of collection is agent of payee and not the bank 
of deposit. 

Where a bank receives from the payee a check drawn on a bank in a 
different town, and sends it in due course to its reputable correspondent 
bank, which sends it to an intermediate bank for collxtion: Held, the 
bank in course of collection is the agent of the payee m d  not the bank 
of deposit, and the bank of deposit is not liable to the payee for the negli- 
gence, if any, of the collecting bank. 

3. S a m H h e c k  received by drawee bank through the  mail is payable by 
it by draft  on  another bank. 

Where the payee of a check drawn on a bank in a different town de- 
posits it for collection in a bank without requesting that payment by the 
drawee bank be demanded in cash, and in due course of collection the 
check is sent by the bank of deposit to its reputable cox-espondent bank, 
which in turn sends it to an intermediate bank for collection: Held,  the 
check, being sent through the postoffice, is payable by the drawee bank 
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1)y its draft on its reserve funds in another bank, and tlie bank of deposit 
1. not liable to the payee upoii the ultimate nonpayment of tlie check 
1)ecause of the insolvericy a i ~ d  lionpaymelit of the draft of the dm\%-ee 
1)nnk. Public Laws of 1921, ch. 4, sec. 30. 

4. S a m c B a n k  of deposit not liable for failure to give prompt notice of 
nonpayment of check when damages are not shown to have resulted 
therefrom. 

The failure of the bank of tkposit to promptly notify the payee of the 
nonpayine~it of a check deposited by him will not subject the bank to 
liabilits ill damages when 110 damages are shonn to have resulted there- 
from. 

-\PPEAL by  lai in tiff from Barnhill, J., at  March Term, 1929, of 
HALIFAX. 

Submission of controversy without action under C. S., 626, upon the 
following facts: 

1. The  plaintiff i s  a resident of Ha l i f a s  County, N. C., arid the 
Farmers and Merchants Bank was a banking corporation under the 
l ans  of the State of North Carolina, with its principal place of business 
111 Littleton, Halifax County, X. C. 

2.  On or about 17 December, 1925, 0. B. Taylor & Co., for value, 
drew its check on the Bank of Whitakers, a bank then doing business 
under the laws of the State of PITorth Carolina, with its principal place 
of business in  Whitakers, K. C., said check being i n  favor of Louis 
Lynch, and in the sum of $390.55, which said check was, in due course, 
for  value, endorsed by the said Louis Lynch, to the order of H. IT. 
Qunlls. 

3. 011 21 December, 1925, H. W. Qualls deposited said check for 
collection with said Farmers and Merchants Bank, using therefor a 
deposit slip furnished by said bank on which is  the following notation: 
"A11 items are accepted a t  the depositor's risk until we have received 
final actual payment. We assume no liability beyond due diligence i11 
forv arding items to any bank or collection agency." 

4. On said date, 21 December, 1923, the account of the wid Qualls 
v i t h  said Farmers  and Merchants Bank was duly credited n i t h  the 
ar~ioimt of said check, to n i t ,  the sum of $390.53; and that  on the same 
date the said bank forwarded said check for collection to the First  
Sa t ional  Bank of Portsmouth, Virginia, a duly organized and acting 
bank, and the regular correspondent of the Farmers and Merchants 
Bank, nhich  said check x a s  received by said First  National Hank of 
Portsmouth on 23 December, 1925. 

5. The First  National Bank of Portsmouth, on 23 December, 1925, 
forwarded said check to the Merchants National Bank of Richmond, 
Virginia, which bank, on the next day received same and forwarded it 
to the Bank of Whitakers for payment. 
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6. On 30 December, 1925, the Bank of Whitakers sent to the Mer- 
chants National Bank of Richmond, Va., its draft o i  the National 
Bank of Commerce of Norfolk, Va., in payment of stid item, which 
was duly presented and payment was refused because the Bank of Whit- 
akers did not have sufficient funds available with which to pay it. There- 
after, the First National Bank of Portsmouth, Virginitl, charged back 
against the Farmers and Merchants Bank of Littleton, N C., the amount 
of said check, and on 8 January, 1926, the Farmers and Merchants Bank 
of Littleton charged back said check against the account of the said 
R. W. Qualls. 

7 .  When said check was sent by the Merchants National Bank of 
Richmond to the Bank of Thitakers the Bank of Whitalrers nlarlied the 
same paid, and on the first of the following month returned said check 
to 0 .  B. Taylor & Co., marked paid. 
8. On or about 17 December, 1925, the date on which said check was 

drawn, and continuously thereafter, on the books of the Bank of Whit- 
akers there was to the credit of the defendant, 0. B. Taylor & Co., suffi- 
cient balance with which to pay said check. 

9. During the times above mentioned, and ever since, the Bank of 
Whitakers was and is insolvent. 

10. H. W. Qualls has never been reimbursed on account of said check. 
11. The route selected for sending said chtlck by the defendant mas the 

usual and customary one. 
12. On 4 January, 1926, the Bank of Whitakers was closed by the 

Corporation Commission of h'orth Carolina on account of its insol- 
vency. 

Upon these facts i t  was adjudged that the plaintiff recover nothing 
and that the defendant recover its costs. Affirmed. 

Joseph P. Pippin and Dunn & Johnson for plaintif f .  
No counsel contra. 

 ADA^, J. 111 @uarles v. 0. B. Taylor & Company a n d  the Farmers 
and Merchants B a n k  we held that as to Taylor & Company the check in 
controversy had been paid. 195 S. C., 313. The acticn is now prose- 
cuted against the bank alone. 

I n  this appeal the first question is whether the plaintiff is entitled 
to prevail on the ground that one of the correspondent banks, the Mer- 
chants National Bank of Richmond, instead of demanding the cash, 
accepted the drawee's check or draft  on another bank which was not 
paid for want of funds. The question involves the legal relation sus- 
tained by the plaintiff, not only to the defendant, but to the correspond- 
ing banks to whom the check in controversy was sent in due course of 
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the attempted collection; and with us, notwithstanding a divergence of 
riews expressed by various courts, this relation has been definitely de- 
termined. We have adopted the Massachusetts rule, which is  thus 
stated: When the first bank transmits the paper with proper instruc- 
tions to a reputable and proper agent, either i n  the place where the col- 
lection is to be made. or in the place nearest thereto where it has a cor- 
r e i p o ~ ~ d e n t  or agent ~vhom it deems fit to employ for the purpose of 
forwarding, i t  has done its duty, and is not responsible for the negligence 
of the correspondent or its agents. 1 Morse on Banks (6  cd.), see. 2i4. 
Alccordingly, in Bank v. Hank, '75 N. C., 534, Bynunr, J., cited Fahens v. 
X r ~ c a ~ i f i l e  Bank, 23 Pickering, 330, and quoted with approval this state- 
ment of the principle: "It is  ell settled that nhen  a note is deposited 
with a bank for collection which is paxable a t  another place, the ~vhole 
duty of the bank so receiving the note in the first instance is seasonably 
to transmit the same to  a suitable bank or other agent at the place of 
payment. And as a part of the same doctrine i t  is  well settled that  if 
the acceptor of a bill or promisor of a note has his residence ill another 
place, i t  shall he presumed to have been intended and understood be- 
tween the depositor for collection and the bank that  i t  v a s  to  be trans- 
mitted to the place of residence of the promisor," . . . to which, i n  BanK 
1 . .  Floyd, 142 K. C., 187) 191, the vords "drax~ee or pager" are super- 
added. I n  the latter case there is a compreherisive discussion of the 
principle by Justice H. G. Connor, who said that  Bank v. Bank, suprci, 
had been recognized as controlling in  this State arid as sustained by the 
weight of authority "in other courts and the mason of the thing." H e  
also approved the proposition affirmed in flank v. Banli, 71 110. App., 
451, that  if a bank receives a pnprr for collcctioii on a party at a distant 
place, the agent it employs a t  the place of payment is  the agent of the 
owner and not of the bank. and if the bank selects a corn~etent  ancl relia- 
hle agent and gives proper instructions its responsibilities cease. 

I n  his brief the plaintiff admits we are committed to the Alassachu- 
sctts Rule, but he  insists that  our decisions supporting i t  should be over- 
ruled. As an exhaustive investigation of the authorities lctl to  the con- 
rlusion reached in  Bank v. Floyd, supra, that  is, that the rule is sus- 
tained both by reason and by the weight of judicial thought, Tve see 
no convincing reason for receding from the position which has been uni- 
formly upheld by this Court for more than half a century. See Anno- 
tation in 52 L. R. A. (K. S.), 603, and in  36 A. L. R., 1305. 

The Merchants National Bank of Richmond sent the check to the 
drawee bank; but if this could formerly have been negligence, as held in 
Hank v. Floyd, supva, and in Bank 21. Trrcsf Co., 172 K. C.. 345, it 
~ \ o u l d  now be recognized as "due diligence" in  view of the provisions 
of Public L a m  1921, ch. 4, see. 39. I t  was so held in Bank v. B w o w ,  
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189 N. C., 303, 309. The Merchants National Bank of Richmond was 
the agent of the plaintiff, and its liability to its ~ r i n c i p a l ,  if any, would 
not be the liability of the defendant. Besides, as above suggested, under 
Public Laws 1921, ch. 20, the plaintiff's check having been presented to 
the drawee through the postoffice was payable by the d r a l ~ e e  on exchange 
drawn on its reserve deposits, in the absence of a contrary specification 
on the face of the check. The  drawer did not on the face of the check 
demand payment in cash; nor was such demand made by the plaintiff as 
endorser. The  plaintiff's agent, the Merchants National Bank of Rich- 
mond, received just what it was authorized to accept. B?aswell v. Bank, 
anta, 229. 

The second question is whether the defendant v-as negligent in failing 
promptly to notify the plaintiff of noncollection. The  drawee was closed 
by the Corporation Commission on 4 January ,  1926. I t  does not clearly 
appear when the defendant was notified that  the First  Nztional Bank of 
Portsmouth had charged back to i t  the amount of the check; but i t  does 
appear that  the defendant charged the amount against the account of 
the plaintiff on 8 January ,  1926, and in  the absence of ~pecific evidence 
i t  is reasonable to  infer that  the plaintiff  as immediately notified. I n  
any event there is no evidence of loss sustained by the plaintiff by 
reason of the alleged delay. 

We concur with his  Honor in the conclusion that  the facts agreed dis- 
close no such negligence or want of due diligence on the part  of the 
defendant as will subject i t  to liability i n  damages to the plaintiff. 
Judgment 

Affirmed. 

AULAXDER BRICK COMPANY v. ATLANTIC COAST LINE 
RAILROAD COMPANY. 

(Filed 18 September, 1929.) 

Railroads E +Action on contract made with Director General of Rail- 
roads does not lie against railroad under facts of thiri case. 

A contract made with the Director General of Railroacls during Federal 
control to the effect that the railroad would pay for a side track to plain- 
tie's manufacuring plant upon condition that the freight tonnage would 
amount to a certain quantity, which during Federal control it did not do, 
will not now lie against the railroad company operating its own road, the 
required tonnage being now the amount agreed upon, the agent designated 
11y the President (U. S. Compiled Statutes. Cum. Sup. 1925, sec. 10071% 
r e )  not having been made a party to the action. 
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APPEAL by plaintiff from a judgment of nonsuit rendered by Cowper,  
Special Judge ,  at  March Special Term, 1929, of BERTIE. MKrnled. 

W i n s t o n  (e. M a t t h e u x  for plaintif f .  
X. B. G i l l a m  and  X c L e a n  & Rodwaan for defendant .  

PER CURIAM. The plaintiff brought suit for $750 alleged to he due 
by the defendant under a written contract executed by the plaintiff 
and the Director General of Railroads during the period of Federal 
control. The  defendant denied liability and contended that  it was not 
a party to the contract and that  the plaintiff did not comply with the 
provisions of section ten, which is herein set out. At  the close of the 
eridence the action was dismissed as in case of nonsuit and the plaintiff 
excepted and appealed. 

On 19 November, 1919, the plaintiff, a corporation engaged in the 
manufacture and sale of bricks, and the Director General of Railroads, 
operating the Atlantic Coast Line Railroad, entered into a written agree- 
ment for the construction, maintenance, use, and operation of a side- 
track at Aulander for the convenient conduct of the plaintiff's business. 
Section 10 of the agreement is  as follows: 

( ' I t  is hereby mutually agreed that if and nhen,  during Fedcral con- 
trol of the railroad of the Atlantic Coast Line Railroad Company, there 
shall ha re  been delivered to the shipper on or forwarded by the shipper 
from the sidetrack such a number of cars of carload freight yielding 
roa(l haul rercnue to the railroad as, at the rate of $2.00 per car, d l  
produce a sum equal to the cost of the part  of the sidetrack on the right 
of n a y  or prcnlises of the railroad between the switch point and the 
clearance point, said cost now being estimated at $750, then the railroad 
nil1 refund to the shipper the cost of such part  of the sidetrack, and 
thcrcafter such part  of the sidetrack betreen the switch point and the 
clearance point shall be maintained by the railroad.'' 

I t  was prorided in the Transportation Act of 1920 that  actions at law 
and suits in equity based on causes of action arising out of the posses- 
sion, use, or operation of the railroad of any carrier of such character 
as prior to Federal control could have been brought against such carrier, 
might, after the termination of Federal control, be brought against an 
agent designated by the President for such purpose. U. S. Compiled 
Sts., Cum. Sup., 1925, see. 100711h cc. 

The stipulated number of cars were not shipped by the plaintiff from 
the sidetrack during Federal control; nor did the plaintiff bring suit 
against the Director General or against the agent appointed by the 
President. Section 9 of the agreement, on which the plaintiff seems 
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chiefly to rely, must be construed in connection with riection ten;  and 
when so construed i t  is obvious that  the duties referred to in section 9 
are those previously set out. Indeed, the "note" apponded to section 
ten and made a par t  of the agreement shows that  preceding provisions 
were made '(subject to the provisions of paragraph 10 hereof." The 
judgment is 

Affirmed. 

C. B. HASSELL v. AMERICAN PEANUT CORPOIIATION. 

(Filed 18 September, 1929.) 

Contracts F c-Refusal of trial court to submit instruction on counter- 
claim held erroneous under the facts of this case. 

Where, in an action on contract to recover the purchase price of a car- 
load of peanuts sold and delivered, the defendant sets 1111 :I counterclaim 
for damages for the failure of the plaintiff to ship three other carloads of 
peanuts under an alleged contract, the plaintiff contending that he was 
the agent for the purchase of the three carloads and not under contract 
to ship them: Held, under the facts of this case, it was error for the trial 
court to refuse to give the jury instructions upon the counterclaim so 
pleaded and proven. 

APPEAL by defendant from Small, J., a t  March Term, 1929, of 
MARTIN. 

Civil action to recover $1,212.08, the price of a carload of peanuts 
shipped to the defendant a t  Norfolk, Va., on 8 December, 1927, by the 
plaintiff who is a resident of Martin County, this State. 

T h e  defendant admits liability for the peanuts i n  question, but sets 
up  a counterclaim for $720 because of the plaintiff's alleged failure to 
deliver three carloads of peanuts sold to the defendant i n  November, 
1927.  T h e  defendant tenders judgment for the differewe between the 
plaintiff's claim and its counterclaim. 

Plaintiff denies liability for failure to deliver the three cars in No- 
vember, alleging that  he purchased same as agent of t h s  defendant and 
because of a rising market was not able to secure deliv12ries from those 
who agreed to sell to him. 

~ r o m  a verdict and judgment in favor of the plaintiff and denying 
the defendant any recovery on its counterclaim, the dej'endant appeals, 
assigning errors. 

n. A. Crifcher, A. R. Dunning and Ward & Grimes for plaintiff.  
Stanly Winborne and H.  W .  Stubbs for defendant. 
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PER CURIAM. Without  detailing t h e  evidence, o r  the long correspond- 

ence h a d  between t h e  parties, we a r e  of opinion t h a t  a contract of sale 

f o r  the  three carloads of peanuts, as  alleged by  t h e  defendant i n  i ts  
counterclaim, ra ther  t h a n  one of agency, has been established and t h a t  

the defendant is  entitled to  have the j u r y  assess i ts  damages f o r  the  
breach of said contract.  T h e  court's refusal so to  instruct  t h e  ju ry  
was error .  

N e w  trial. 

STATE v. PERCY MILLER. 

(Filed 25 September, 1929.) 

1. Arrest B a--Officer making arrest may use force apparently necessary 
for the purpose. 

An officer of the law in makinq an arrest is required to execute his 
warrant by overcoming force with such sufficient force a s  is apparently 
necessary under the circumstances to comply with his duty a t  the time, 
and in so doing he is regarded in law as  rightfully the aggressor. 

2. Homicide B a-Evidence of premeditation held sufficient to sustain 
verdict of first degree murder in this case. 

Where there is evidence that  the prisoner had been engaged in manu- 
facturing intoxicating liquors in violation of statute and had threatened 
to kill any officer who attempted to arrest him, particularly the deceased, 
and this threat was made known to the deceased, who was killed by the 
prisoner in a gun battle on the street while the deceased was attempting 
to arrest the prisoner under a valid warrant :  Held, the evidence of de- 
liberation and premeditation is sufficient to sustain a verdict of guilty of 
murder in the first degree. 

3. Sam-Voluntary intoxication to carry out premeditated murder does 
not mitigateothe offense of first degree m~~rder. 

Where one with a previously fixed purpose to kill an officer if the officer 
attempted to arrest him, voluntarily intosicates himself to carry out his 
purpose, or deliberately brings on the difficulty when the officer attempts 
to arrest him under a valid warrant, and kills the officer according to his 
previously fixed design, the law will not mitigate the offense, but pro- 
nounces his crime murder in the first degree. 

4. Homicide A a-Premeditation and deliberation are the distinctive ele- 
ments of murder in the first de-pee. 

hIurder in the first degree is the unlawful killing of a human being with 
malice and with premeditation and deliberation; while murder in the 
second degree is the unlawful killing of a human being with malice, the 
presence in one case of premeditation and deliberation being the distin- 
guishing difference between these two grades of an unlawful homicide. 
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5. Same-Presumptiom from use of deadly weapon and burden of show- 
ing premeditation necessary for Arst degree murder. 

The presumptions from the use of a deadly weapon in committing a 
homicide are that the killing was unlawful and that i t  was done with 
malice, which constitutes murder in the second degree, and in order for 
such homicide to constitute murder in the first degree the State must 
show beyond a reasonable doubt that it was done with premeditation and 
deliberation. C. S., 4200. 

APPEAL by defendant from Moore, Special Judge, May Term, 1929, 
of BERTIE. 

Criminal prosecution, tried upon an  indictment charging the defend- 
ant  with a capital felony, murder i n  the first degree. 

Verdict: Guilty of murder i n  the first degree. 
Judgment:  Death by electrocution. 
Defendant appeals, assigning errors. 

Attorney-Generd Brummitt and Assistant Attorney-General Sash for 
the State. 

Phillip A. Escofery f o ~  defendant. 

STACY, C. J. There is  e~ idence  on behalf of the State tending to show 
that  on Sunday afternoon, 10 February, 1929, the prisoner, Percy 
Xiller, a colored man, shot and killed Patrick White, chief of police of 
the t o ~ m  of Windsor, Bertie County, ~vliile the latter, in the discharge 
of his duties as an  officer, was attempting to arrest the prisoner or to 
prevent his forcible escape from custody. The defendant, on a number 
of occasions, sometimes when drinking and others when sober, and once 
while a t  a still, had threatened to kill any officer who attc~mpted to arrest 
him, and several times the deceased was singled out as the object of his 
threats: "The first time the s-o-b policeman (Patrick White)  arrests me, 
I am going to kill hini." And again:  "If Sheriff Whit,; comes up here 
( to the still),  I would shoot hell out of him." Dewey Smithwick, know- 
ing that  a ~ r a r r a n t  was out for the defendant, asked h im "if they 
nouldn't get him if he went around town now 'C" His; reply was: "I 
would like to  see anybody t ry  to arrest me. I will kill the first s-o-b 
that  does." These threats were communicated to the deceased. About 
eight or nine minutes before the homicide, the defent ant  mas in  the 
street, in front of Boone's Cafe, apparently under the influence of an 
intosic'ant, with a pistol in his hand, flashing i t  around, saying that  hc 
wanted to kill somebody-some s-o-b. There were no eye-witnesses to 
the homicide, but from the number of shots heard, the prisoner and the 
chief of police were apparently engaged in a gun battle, in the middle of 
the street, when the fatal  shot was fired. The  deceased mas shot in the 
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heart and died instantly. H i s  pistol was found four steps back of his 
body. A few minutes before the shooting, the officer was seen holding 
the defendant by the arm or shoulder, while the prisoner seemed to be 
in a resisting position. 

The  prisoner, who testified that  he  was not drinking on the day in  
question, tendered a plea of murder in the second degree, but this was not 
accepted by the State. The  appeal, therefore, presents the single ques- 
tion as to whether the evidence tending to show premeditation and de- 
liberation is  sufficient to warrant  a verdict of murder in the first degree. 
We think i t  is. S. v. XcClure, 166 N.  C., 321, 81  S. E., 458; 9. v. 
Durham, 141 N .  C., 741, 53 S .  F,., 720; 8. v.  Xale, 124 N. C., 816, 32 
S. E., 892. 

Tha t  the prisoner had premeditated upon the killing, "thought of i t  
beforehaild," is  amply sholin from the threats made against thc, officer; 
ant1 whclre oue with n previously fixed purpose to kill, formed while 
sober, deliberately bringing on a difficulty, or  voluntarily intoxicates him- 
self in order to carry out his previously fixed design, and under such 
circurnitances, kills his intended victim, the law will not excuse him or 
mitig'ite his offense, but pronounces his crime murder in the first degree. 
S. v. Benson, 183 N. C., 795, 111 S. E., 869; S. v. 11Iurphy, 157 S. C., 
61 2 S.  E., 1075. 

in evidence that the officer was within his rights i n  arresting or 
attempting to arrest the defendant. S. v. Robinsum, 188 IT. C., 784, 125 
S. E., 617. And i t  is the lam of this jurisdiction that  forcible resistance 
to the execution of legal warrants, or lawful arrrsts, will not be sanc- 
tioned. S. v. Phillips, 119 Iowa, 652, 67 L. R. A,, 292, and note. 

Speaking to the subject i n  Holloway v. Xoser, 193 S. C., 185, 136 
S. E., 375, i t  was said:  '(As against those who defy its decrees and 
threaten violence to its officers, the law commands that  i ts  writs be ese- 
cuted, peaceably, if they can;  forcibly, if they must. S.  v. Garrett, 60 
S. C., 144. An  officer, in making a n  arrest or preventing an escape, 
either in case of felony or misdemeanor, may meet force with force, 
sufficient to overcome it, even to the taking of life, if necessary. S. v. 
Dunning, 177 N. C., 559, 98 S. E., 530. And he is  not required, under 
such circumstances, to afford the accused equal opportunities with him in 
the struggle. H e  is rightfully the aggressor, and he may use such force 
as is necessary to overcome any resistance. H e  is not bound to put off the 
arrest until a more farorable time. 9. c. JIcJfahan, 103 N. C.,  379, 
9 S. E., 489; S. v. Gos7ze11, 74 Fed., 734. 'His duty is  to overcome all 
resistance, and bring the party to be arrested under physical restraint, 
and the means he may use must be coextensive with the duty, and so the 
l a w  is written3-Black, J., in S. 2). Fuller, 96 Mo., 165. I f  the offender 
put the life of the officer i n  jeopardy, the latter may se defendendo slay 
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him;  but he must be careful not to use any greater force than is reason- 
ably and apparently necessary under the circumstance!i, for necessity, 
real or apparent, is the ground upon which the law permits the taking 
of life in  such cases. Head v. Martin, 85 Ky., 480. It has been said, 
however, that  where officers of the law, engaged in  making arrests, are 
acting in  good faith, and force is required to be used, their conduct 
should not be weighed in  golden scales. S. v.  Pugh, 101 N.  C., 737, 
7 S. E., 757; S. v. McNinch, 90 N .  C., 696." 

Murder in the first degree is the unlawful killing of a human being 
with malice and with premeditation and deliberation; while murder in 
the second degree is the unlawful killing of a human being with malice, 
but without premeditation and deliberation. The presence in the one 
case of premeditation and deliberation and the absence in the other of 
one or both of these elements is the distinguishing difference between 
these two grades of an  unlawful homicide. S. v. Benson, supra. 

When on a tr ial  for homicide, a killing with a deadly weapon is ad- 
mitted or established by the evidence, the law raises two-and only 
two-presumptions against the slayer: first, that  the rilling was un- 
lawful; and, second, that i t  was done with malice; and an  unlawful 
Billing wit11 malice is murder in  the second degree. S. v.  Walker, 193 
r. C., 489, 137 S. E., 429; S. v.  Fozrler, 1.51 R. C., 731, 66 S. E., 567. 
Tlie additional elements of premeditation arid deliberation, necessary to 
constitute murder i n  the first degrec, are not presumed from a killing 
v i th  a deadly weapon. They must be established beyond a reasonable 
doubt, and found by the jury, before a verdict of murder in  the first 
dcgree can be rendered against the prisoner. S.  v. Tho,nas, 118 N .  C., 
1113, 24 S. E., 431. I t  is provided by C. S., 4200, that ,i murder which 
shall be perpetrated by means of poison, lying in wait imprisonment, 
s t a r ~ i n g ,  torture, or by any other kind of wilful, deliberate and pre- 
mctlitatetl killing, or which shall be committed in  the perpetration or 
attcinpt to perpetrate any arson, rape, robbery, burglary or other felony, 
shall be deemed to be murder in the first degree, punishable by death, 
and a11 0 t h  kinds of murder shall be deemed murdei. in the second 
dcgree, punishable by imprisonment in  the State's prison. S. v. Banks, 
143 N. C., 6.52, 57 S. E., 174; S. v. Sewsome, 195 IT. C., 552, 143 
S. E., 187. 

Tlie verdict i n  the instant case is warranted by the evidence, and no 
sufficient reason has been shown for disturbing the judgment. 

S o  error. 
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JOE BATTLE v. P. C. SHORE. 

(Filed 25 September, 1929.) 

Descent and Distribution B +Wife's illegitimate children take to exclu- 
sion of husband's illegitimate child upon a devise to  their heirs. 

A devise of lands by the testator to his wife for life and a t  her death to 
his and her heirs carries the title to the land upon the death of the wife 
to her illegitimate children as her heirs to the exclusion of his illegiti- 
mate child. C. S., 1654, Rule 9. 

APPEAL by plaintiff from Barnhill, J., a t  May Term, 1929, of EDOE- 
COMBE. Affirmed. 

Action to enforce the specific performance of a contract to convey 
land. Defendant declined to accept the deed tendered by plaintiff, and 
to pay the purchase money for said land, on the ground that  plaintiff 
was not the owner of the land which he had contracted to sell and convey 
to the defendant. 

F rom judgment on the facts admitted in the pleadings, plaintiff ap- 
pealed to the Supreme Court. 

J .  P. Runn f o r  plaintif. 
Spruill Le. Spruill for defendant. 

CO~YKOR, J. The  only question presented by this appeal is whether the 
plaintiff is  the owner of the land which he has contracted to sell and 
convey to the plaintiff. The  facts involved in  this question are ad- 
mitted in the pleadings. Upon these facts, i t  was adjudged that  plaintiff 
is not entitled to a decree of specific performance. 

Plaintiff claims title to the land under the will of Horace Battle, de- 
ceased, which has been duly probated and recorded. Horace Battle was 
the owner in fee and in possession of the land a t  the date of his  death. 
B y  his will he devised the land to his wife, Harriet  Batt le '(for the term 
of her natural  life, and after her death to be equally divided between the 
heirs of Horace Battle and the heirs of Harriet  Battle." 

Horace Battle left surviving brothers and sisters, and one illegitimate 
son, Horace Battle, J r .  

Harriet  Battle is dead. She left surviving brothers and sisters, and 
two illegitimate sons, James Battle and plaintiff, Joe  Battle. 

8 0 t h  James Battle, illegitimate son of Harrict  Battle, and Horace 
Battle, Jr . ,  illegitimate son of Horace Battle, the testator, by deeds 
which have been duly recorded, have conveyed all their right, title and 
interest i n  and to the land, to the plaintiff, Joe Battle, who contends 
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that  by virtue of said deeds and of the will of Horace Battle, Sr., he is  
now the owner of said land. This  contention cannot be sustained. 

Upon the death of Harr ie t  Battle, her sons, James  .Battle and Joe  
Battle, although illegitimate, by virtue of the statute, became her heirs. 
C. S., 1654, Rule 9. W i l s o n  v. W i l s o n ,  189 N .  C., 85, 126 S. E., 181. 
Under the will of Horace Battle, they therefore became the owners as 
tenants i n  common of an undivided one-half interest i n  said land. B y  
the deed of Tamps Battle, the plaintiff became and is now the owner of 
said undivided half interest. 

Horace Battle, J r . ,  although the so11 of Horace Battle, the testator, 
\vas not his heir, for i t  is admitted that  he is illegitimate. H e  did not, 
therefore, take any interest in the land under the mill, or otherwise. The  
plaintiff, Joe  Battle, acquired no right, title or interest in or  to the land 
by virtue of the deed to him from Horace Battle, J r .  H e  is, therefore, 
not the owner of the one-half undivided interest i n  the land which was 
devised to the heirs of Horace Battle. 4 s  he is  the owner of only the 
one-half undivided interest i n  the land, which was devised to the heirs 
of Harr ie t  Battle, he is not entitled to a decree for the specific perform- 
ance by the defendant of his  contract to purchase and pay for the land. 
Tho judgment is 

Affirmed. 

W. S. WOLFE v. THE T O W S  OF MOUNT AIRY ET AI,. 

(Filed 29 September, 1929.) 

Taxation A a-Where voters have approved payment of municipal debt a 
vote on the issuance of bonds therefor i s  unnecessary. 

Where a deficit has accumulated in the running expenses of a 1)ublic 
school of a township, and the voters of the township under n valid statute 
have approved its pn~xuent by the tonnship, it is not 1le:easnry that the 
question of the issuance of bonds, authorized by a later statute lor 1)aying 
the indebtedness, be submitted to the voters of the township ill order to 
validate the bonds so issued, the later statute merely prescril)irig the 
method by which the former authority should be esecute,l 

APPEAL by plaintiff from M c E l ~ o y ,  J., 3 August, 1929, from SURRY. 
Controversy without action, submitted on an agreed statement of facts 

to determine the validity of certain bonds of the town of Mount Airy. 
The  facts, so f a r  as essential to a proper understandiig of the legal 

question involved, may be abridged and stated as follows : 
1. Pursuant  to tho provisions of chapter 37, Pr iva te  Laws 1927, an 

election was held in the town of Mount Airy and carried by which the 
commissioners of said town, among other things, were authorized to 
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assume and pay off an  accumulated deficit or school indebtedness of 
$35,000, but no reference was made in  said act to  the manner in  which 
this should be done. Hence, while the indebtedness was approved, the 
question as to whether bonds should be issued to care for the outstanding 
deficit which had accumulated in  the operation of the public schools over 
a period of several years, was not submitted to a vote of the people. 

2. Thereafter, the Legislature of 1929, Private Lams, ch. 171, without 
a vote of the people, authorized the commissioners of the town of Mount 
Airy to issue boilds for the payment of said indebtedness. 

3. I t  is the contention of the plaintiff that  as the act of 1927 did not 
specifically authorize the issuance of bonds to care for said indebtedness, 
the same has not been approved by a vote of the people-the act of 1929 
not being submitted to a vote-and that  said proposed bonds are there- 
fore not valid obligations of the tomn. 

From a judgment holding the bonds to be valid, and dismissing the 
action, the plaintiff appeals, assigning error. 

Geo. K. Snow for plaintiff. 
Folger & Folger for defendants. 

STACY, C. J. Objection is  made to the validity of the bonds in ques- 
tion on the ground that  the act of 1927, calling for a n  election, did not 
specifically authorize the issuance of bonds, though payment of the in-  
debtedness was approved by a majority of the qualified voters. The  ob- 
jection is  untenable. Jones v. Board of Education, 185 N. C., 303, 117 
S. E., 37;  Honeycutt v. Commissioners, 182 N .  C., 319, 109 S. E., 4. 

Whatever difference of opinion may be found in  the decisions else- 
where, it  llas been held with us, in a number of cases, that  "when the 
polTer to incur a debt for necessary expense exists (and we may add 
when an  outstanding indebtedness has been properly approved), there 
mould seem to be no good reason of law to prevent the governing authori- 
ties of a tomn from making provision for the present or  ultimate pay- 
ment of such a debt by issuing bonds for the purpose, if good business 
prudence and existing conditions are such as to render this course desir- 
able and proper." Conzmissio.1~ers v. Webb, 148 IT. C., 120, 61 S. E., 

is  was 670; Jones v. Commissioners, 137 N .  C., 579, 50 S. E., 291. T h '  
approved in Bennett v. Commissioners, 173 N .  C., 625, 92 S. E., 603, 
where Hoke, J., writing the opinion, took occasion to say:  "True, we 
have held in  this jurisdiction that  when county commissioners have 
power to contract a debt or to provide for valid debts already contracted, 
they may, i n  the exercise of good business prudence, issue county bonds 
in evidence of the obligation, the right of taxation therefor being r e  
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stricted to  t h e  constitutional l imitat ions as  to debts incurred since the  

same was  adopted," citing as  au thor i ty  f o r  the position, Comntissioners 
v. Webb, 148 N .  C., 120; McCless v. Meekins, 117 N .  C. ,  34; French v. 
Commissioners, 74 N .  C., 6 9 2 ;  Johnston. v. Commissiomers, 67 N.  C., 
103. 

Under  these authori t ies  the  t r i a l  court  correctly held tha t  t h e  act  of 
1929, authorizing t h e  commissioners to  issue bonds f o r  the payment  of 

the  indebtedness previously incurred a n d  properly approved, was valid 
without  being submitted to  a vote of the  people. 

T h e  judgment  upholding the  bonds a n d  dismissing the action will be 
Affirmed. 

NEVER FAIL LAND COMPANY v. S. F. COLE, PAGE TRlJST COMPANY 
AND KYLE RIATTHEWS, SHERIFF OF HARNETT COUKTY. 

(Filed 25 September, 1929.) 

1. Appeal a n d  E r r o r  J a--On appeal i n  injunction proceedings t h e  evi- 
dence is reviewable, bu t  t h e  judgment of t h e  lower court is  pre- 
sumed correct. 

While the Supreme Court may review the evidence on appeal in in- 
junction proceedings, there remains the presumption that the proceedings 
and judgmeut of the lower court a re  correct with the burdeu of proof on 
the appellant to show error. 

3. Replevin G &Notice t o  principal of motions i n  action i n  claim a n d  
delivery is notice to t h e  surety on  his bond. 

The sureties on a replevy bond in claim and delivery are  parties of 
record in a n  action on the bond before final judgmeut ha:\ been reuclered, 
and notice to the principal on the bond is sufficieiit notice to the surety of 
every motion or proceeding made in the ordinary and rea sonable purview 
and compass of the action. 

3. Same--After Anal judgment notice t o  t h e  principal on  bond i n  claim 
a n d  delivery of motions therein is not notice t o  his sureties. 

A judgment in claim and delivery proceedi~igs which adjudicate and 
determine the rights of the parties to the action without reservation of 
further power by the court to proceed therein is a final judgmeiit, and 
notice thereafter to the priucipnl on the replevy boiid of t'urther proceed- 
ings therein on motion of a party, which su1)stantially climges the effect 
of the judgment, is not notice to the sureties on his bond, I he effect of the 
judgment being to terminate the agency of the principal in such instances, 
and judgment later rendered on the motion does not affect the liability of 
the sureties. and as t o  them i t  is  void. 
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4. Landlord and Tenant H a-Landlord has right of lien for rents and 
advancements on crops of his tenant's subtenant. 

Where a tenant leases the premises to another who raises a crop 
thereon, the crops so raised by the subtenant are subject to a lien for ad- 
vances made to him by his immediate lessor and also to the original 
lessor or owner of the land, and the latter being a landlord's lien i ~ ,  supe- 
rior to the lien of the lessor tenant, and the crop is subject to seizure for 
the payment of rent due to the onner of the land. C .  S., 2355. 

APPEAL by plaintiff from L y o n ,  E m e r g e n c y  J u d g e ,  at April Term, 
1929, of HARKETT. Error.  

X o , f e r i a l  facts: This is a proceeding for injunction to restrain ICyle 
Matthews, the sheriff of Harnet t  County, from selling approximately 
5,736.32 acres of land of plaintiff that  he had advertised to be sold on 
Monday, 4 July,  1927, under an execution on an alleged judgment in 
favor of S. F. Cole and Page  Trust  Company v. S. J. Cooper and S .  S. 
Puckett and Never Fa i l  Land Company, sureties on a replevy bond 
signed by them. The plaintiff's contention was to the effect: 

(1) Tha t  i t  rented its farm land a b o ~ e  mentioned the year 1922 to 
one S. S. Puckett, who agreed to pay plaintiff one-fourth of all crops 
raised or caused to be raised on the land in said year and advancements 
made and expenses incurred in making and saving the crops, and 
Puckett on said contract was indebted to it i n  the sum of about $1,600. 

(2)  That  Puckett, without plaintiff's consent, subrented the land to 
one S. J. Cooper, who is largely indebted to Puckett. 

( 3 )  That  on 2 January,  1923, the defendant, S. F. Cole, took claim 
and delivery for "All my  (S. J. Cooper's) interest i n  tobacco grown on 
the Pine  View F a r m  and Puckett Farm,  a t  least 20 acres grown in 
tobacco in  the year 1922." This was done under chattel mortgage made 
to S. F. Cole by S. J. Cooper. That  under said proceeding the sheriff 
of Harnett  County seized on 2 January ,  1923, about 2,500 pounds of 
tobacco raised on the land plaintiff rented to Puckett ;  that as landlord 
it has a lien for rent and advances, and i t  was the property of plaintiff 
until said rent and advances were paid. 

(4) Tha t  S. F. Cooper replevied the said tobacco and S. S. Puckett 
and J. 11. Cooper signed the replevy bond as sureties, and the surety 
bond was also signed by the plaintiff, Never Fa i l  Land Company, by 
F. W. Hancock, Jr . ,  president. 

(5 )  That  the case of S. F. Cole v. S. J. Cooper came on for tr ial  :it 
February Term, 1925, of the Superior Court of Xoore County, and the 
following issues were submitted to the jury, and their answers thereto : 

"1. I s  the defendant indebted to the plaintiff, if so, in what sum?  
Answer: Yes, the principal sum of $1,135, with interest from 13  Janu-  
ary, 1922. 



454 I N  THE S U P R E M E  COURT. [I97 

2. Did the defendant convert to his own use the tobacco described in 
the complaint, or any par t  thereof? Answer : Yes. 

3. What  is  the value of the tobacco so converted? Answer: $1,400. 
4. What was the value a t  the time of its seizure of the tobacco seized 

under claim and delivery and replevied by defendant? Answer: $700." 
Tha t  the judgment at said term (par t  material for consideration of 

the case) was as follows: "It is further decreed, ordered and adjudged, 
that plaintiff further recover judgment against S. S. Puckett and Pine- 
view Fa rms  Company in  the sum of $1,500, the penalty of the replevy 
bond in  this action signed by them as sureties, to be discharged upon the 
payment of $700, the ra lue  of the tobacco replevied a3 fixed by the 
verdict of the jury, and the further payment of the costs of this action, 
to be taxed by the clerk. T h e  judgment had no reserva ions for other 
and fu ture  directions of the court and transcripts were docketed in Moore 
and Harnet t  counties. 

(6 )  That  on 29 November, 1926, the plaintiff i n  the action entitled 
'S. F. Cole v. S. J. Cooper,' filed a motion in  the Superior Court of 
Moore County to set aside the judgment obtained i n  the said action a t  
the February Term, 1925, for the purpose of having ,wo additional 
issues submitted to the jury with respect to  the identity of the tobacco 
seized by the sheriff under the claim and delivery writ and the omner- 
ship of said tobacco, to have the judgment resigned upor all the issues 
answered by the jury against the defendant and his suretiw, and to have 
the judgmmt pronounced and reildered in  favor of S. I?. Cole, to the 
use of the Page Trust  Company; that  notice of the sa d motion was 
served on S. J. Cooper, the defendant in said action, on 29 November, 
1926, but that 110 notice of said motion ~ v a s  served on the plaintiff, 
Xever Fai l  Land Company; that  the said S. J. Cooper accepted service 
of said notice and consented to the motion being granted. 

( 7 )  That  in accordance with said motion, the said action of S. F. Cole 
1.. S. J. Cooper was reopened a t  the December Term, 192(i, of the Supe- 
rior Court of Moore County, a d  the follo~ving issues were submitted: 

' (1)  TVas the tobacco seized by claim and delivery in this proceeding 
and replevied by the defendant ~ i t h  S.  S. P w k e t t  and Xcver Fai l  Land 
Company, ns sureties, n portion of the tobarco describec in the mort- 
gage set out in the complaint? Answer : Yes. 

( 2 )  Was the plaintiff the owncr and entitled to the possc>ssion of all of 
the tobacco described in  the complaint a t  the beginning of this action by 
virtue of the chattel mortgage therein described? Answer : Yes.' " 

That  a t  the December Term, 1926, of the Superior Court of Moore 
County, judgment was rendered in the said action, which said judgment 
is entitled "S. F. Cole (to the use of Page Trust  Company) the plaintiff, 
v. S. J. Cooper, defendant." That  the said jutlglnent, among other 
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things, decrees as follows: "It is further decreed, ordered and adjudged, 
that plaintiff is the owner of the tobacco replevied by defendant with 
S. S. Puckett and Nerer  Fai l  Land Company as his  sureties on his 
rcpIery bond; and that  he recover possession of the same; that plaintiff 
further recover judgment against S. S. Puckett and Never Fai l  Land 
Company, as sureties on defendant's replevy bond, the sum of $1,500, 
the penalty of the replery bond in this action signed by them as surrties, 
to be discharged upon the delivery to the plaintiff of the tob:lcco de- 
scribed or upon the payment of $700, the value of the said tobacco 
replevied as fixed by the verdict of the jury, and the further payment of 
tlie costs of this action, to be taxed by the clerk. I t  being made to appear 
that  Page  Trust  Company is the beneficial owlier of this judgment, i t  is  
ordered that  the recovery lierein adjudged is  for  the use and benefit of 
Page Trus t  Company." 

The defendants, i n  regard to the judgment at February Term, 1025, 
in their answer state : "That in drawing the judgment signed, the name 
of the corporate surety thereoil was inadvertently set out as  Pine  View 
F a r m  Company." 

Other material facts will be set forth in  tho opinion. 

Xarshall T .  Spears for plaintif. 
H o y l e  & H o y l e  f o r  defendants .  

CLARKSOS, J. This is an injunction proceeding. 
I n  IIyatt u. DeHurt, 140 AT. C., a t  p. 271, the law as stated: "Ordi- 

narily, the findings of fact by the judge below are conclusive on appeal. 
While this is not true as to injunction cases, i n  which ~ v e  look into and 
rcriem the evidence on appeal, still there is the presumption always that 
the judgment and proceedings below are correct and the burden is upon 
the appellant to assign and show error." Scip c. W r i g h t ,  173 N. C., 1 4 ;  
W e n t z  v. Land Co.,  193 N. C., 32. 

I n  Long  c. X ~ a r e s ,  196 N .  C., 212-3, speaking to the subject of the 
principal binding a surety on a r c p k r y  bond, the following principle is 
laid down: "Thile,  of course, it  is fully recognized in this jurisdiction 
that estensioil of time granted to the principal or other acts wliich may 
result i n  substantial prejudice to tlie surety will discharge sucli surety; 
nerertheless, this principle does not apply to a replcrin bond given in  a 
pending suit i n  conformity with the prorisions of the statute. The  
reason is that ,  i n  such cases, sureties 011 such bonds within the limits 
of their obligation are considered parties of record, and the defendant, 
their principal, becomes their duly corrstitutcd agent to bind them by 
compromise or adjustment or in any other inanrier within the ordinary 
and reasonable purview and limitation of the action. JIcDonald v. 
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McRmjde, 117 N .  C., 125, 23 S. E., 103; Wallace v. Robinson, 185 
X. C., 530, 117 S. E., 508; Twt Co. v. Hayes, 191 N. C., 542,132 S. E., 
466." 2 R. C. L., p. 316. 

I t  appears of record, and is not denied by defendants, that the notice 
to the principal in the judgment in Cole v. Cooper was made 29 No- 
vember, 1926, and the original judgment was modified some twenty-two 
months after the rendition of said original judgment, a r d  no notice of 
such motion was given to the plaintiff, Never Fail  Land Company, the 
surety on the replevy bond. 

The question presented for our decision: After a final judgment is 
rendered in an action against a principal and not againsi, the surety on 
a replevy bond in claim and delivery, at Fall Term, 1925, can notice to 
the principal, but not to the surety, to modify the judgment made 
29 November, 1926, and judgment taken against the principal and 
surety at December Term, 1926, some twenty-two months after, be 
binding on the surety? We think not. 

Defendants in their brief say: '(There can be no quwtion that the 
judgment of February, 1925, Term, was a final judgment   gain st Cooper 
until he consented to'amend or correct it." This is true as to Cooper, 
but his agency as to Never Fail  Land Company, his !mrety, was at 
an end. 

C. S., 592, is as follows: "A judgment is either interlocutory or the 
final determination of the rights of the parties in the action." A judg- 
ment is final which decides the case upon its merits without reservation 
for other and future directions of the court. Sanders v .  May, 173 N. C., 
47; Simmons v. Dowd, 77 N. C., at  p. 157; Polson vl. ftrickland, 193 
x. C., at p. 301. 

I n  Bunker v. Bunker, 140 N. C., at p. 24, the following observations 
are made: "That this was a final judgment there can be no doubt. I t  
possessed all of the elements and characteristics of such a judgment. I t  
decided the case upon its merits, without any reservation for other and 
future directions of the court, so that i t  was not necessary to bring the 
case again before the court; and when it was pronounced, the cause was 
at an end and no further hearing could be had. Flenzming v .  Roberts, 84 
X. C., 532; Mclaurin v. McLaurin, 106 N. C.,  331." 

TVe think that when final judgment mas taken at Fcbruary Term, 
1925, in the case of Cole v .  Cooper, the agency of Cooper as a principal 
on a replevy bond to bind his surety was at an end. The judgment was a 
revocation of agency. 1 Freeman on Judgments (5th ed.), at pp. 340-1, 
states the matter thus: "In view of the broad power o '  the court to 
vacate, alter or amend a judgment during the term at which it was ren- 
dered, where that power exists notice would seem to be unnecessary to 
its valid exercise, and it has been so held. On the othei. hand, it has 
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been frequently said that  notice should be giren of proceedings initiated 
after the expiration of the term, even to correct a clerical error or to 
make the record speak the truth.  This is  certainly true with respect to 
an  amendment in  a matter of substance which changes the rights or lia- 
bilitics of the adverse party. Such a change in  a judgment, whereby it 
is made to grant relief different from that \\-hen it was ren- 
dered, is absolutely void as against a party having no notice of the 
application to thus amend it." 

Plaintiff is standing 011 its strict legal rights. I t  was Cole's nlis- 
fortune to inadvertently name the surety on the bond as Pine  View F a r m  
Company, instead of Seve r  Fa i l  Land Company, which was tlie surety 
on the bond. W e  see nothing in the record that  estops plaintiff. The  
fact that  it  received the proceeds of the tobacco was nothing inequitable. 
The  record discloses that  S. J. Cooper was the subtenant of S. S.  Puckett, 
who was the tenant of the Kever Fai l  Land Company. The referee 
found "that the said tobacco so seized was raised by the said S. J. 
Cooper on the said lands so leased during the year 1922; that  the said 
S .  J. Cooper is indebted to the said S. S.  Puckett, as his landlord, i n  the 
sum of $509.91 for rents and advancements for the year 1922; and that  
the said S. S. Puckett i s  indebted to the Nerer Fa i l  Land Company as 
his landlord, i n  the sum of approximately $1,600 for rents and advance- 
ments for the year 1922." 

The landlord's right to the crop to secure payment of rent is not 
impaired by the subletting of his tenant. The  subtenant's crop may 
thereby be subjected to a double lien, that  of the landlord and that of his 
immediate lessor, but the lien of the landlord is  paramount. X o n f a g u e  
v. M i d ,  89 N.  C., 137; X o o r e  v. Fnison, 97 N. C., 322, 324; S. P. Crook, 
132 N. C., 1053, 1054. C. S., 2355. 

I n  Crook's case, supra,  any one aiding or abetting the subtenant in 
removing the crops from the land before the laadlord's lien is paid, is 
guilty of a misdemeanor. The  intent is  immaterial. C. S., 2362. 

The fact that  the Never Fai l  Land Company did not interveue in the 
action of Cole v. Cooper is no estoppel under the facts disclosed in this 
case. The  principal in a replevy bond may be deemed a statutory agent 
for the surety, and like any other agent, is bound to exercise the utmost 
good fai th towards his surety;  this is common honesty as well as law.  
I n  law as in morals "It  may be stated that  as a principle no s e n a n t  ( the 
agent) can serve two masters, for either he will hate the one and love 
the other or  else he will hold to the one and despise the other." Luke 
S V I :  13, 2 1  R. C. L., at p. 827. 

Cooper could have set u p  the superior lien of the landlord Puckett 
and the Never Fai l  Land Company, against the claim of Cole. The 
chattel mortgage of Cooper said '(all my  interest," etc. H e  could not, 
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and did not, give a lien superior to the landlord's. The  referee found that 
Puckett owed the Never Fai l  Land Company approsimritely $1,600 for 
rent and advances. Cooper, under the Landlord Act, d though a sub- 
tenant of Puckett, mas bound for Puckett's rent and c.dvances, which 
amounted to $1,600. Under all the evidence of record, ii shows that  the 
chattel conveyance to Cole, "all my interest," etc., amounted to nothing 
if the landlord's liens were paid. 

The 2,500 pounds of tobacco seized v a s  worth $700, zccording to the 
verdict of the jury, and judgment of the court a t  Februzry Term, 1925. 
I f  the Never Fai l  Land Company got that  amount, a3 found by the 
refwee, i t  only got a part  of what i t  was entitled to under the law. The 
law may be hard that  the landlord can take the subtenant's crop for the 
tenant's rent and advances, but i t  is so written, and has long bee11 the 
settled law of this jurisdjrtion. 

On all the facts appearing of record, we think the injunction should 
have been made perpetual. F o r  the reasons given, there is 

Error.  

W. S. RRODES A K D  D. G. JIATTHEWS, TRADISG -4s SLADE, RHODES & 
COMPANY, v. HENRY TAKNER, JOE PURVIS, A K D  HIS WIFE, LUCY 
PURVIS, JAJIES R. PURVIS, ANNIE LEE PURVIS, ERSEST T. 
I'URYIS, BOOKER T PURVIS, OLIJE V. PURVIS, JOE PURVIS, .TR.. 
ASTI  \\'IIEELER JIAIITIN, GUARDIAS AD LITEX O F  TIIE SIX ~ E F F \ D A S T S  

LAST S A M E D ,  \T'IIO ARE ~ ~ I N O R S .  

(Filed 23 September, 1929.) 

1. Appeal and Error G b E x c e p t j o n s  not discussed in briefs are deemed 
abandoned on appeal. 

Exceptions upon the trial and taken in the record on appeal are aban- 
doned when they are not iliscussecl in appellant's brief. Rule 23. 

2. Fmnclulcnt Conveyances A ,j-In action to set aside deed the inno- 
crnco of grantees not material when they gave no consideration. 

Where a father having a remainder in land after a life estate conveys 
by deed his interest in the land to his children, and in an action to set 
aside the deed for fraud against a creditor of the fathcr the jury iintlq 
that there was no consideration for the deed, the fact that the children 
were not of sufficient age to hare participated in the fraud is imnmteri:~l. 

3. Limitation of Actions B +Registration of deed for over three jcars 
does not bar action to  set it aside under facts of this1 case. 

The mere fact that a deed sought to be set aside by a cl'editor for fraud 
had been rezistered more than three years nest preceding the time of 
action commenced is not alone sufficient to bar an action by a creditor to 
set it aside for fraud when the debtor remained in coiltiiuous possession 
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as orvnc'r and a t  the time of mortgaging the land to the creditor to secure 
a note given for the debt the debtor falsely reyreseiited that there were no 
ericumbrances 011 his title, under such circumstaiices it not being re- 
quired that the creditor receiving the mortgage search the record in the 
office of the register of deeds, there being nothing to 1)ut a11 ordinarily 
l~rudeilt man upon inquiry, and the qucstioil of imputed notice under the 
circumstances is for the jury. C.  S., 4-11, sec. 0. 

APPEAL by defendants other than Henry  Tanner from Alfoo~-e,  Special 
,Jutlr,e, at  April Term, 1929, of ~ I A ~ T I S .  S o  error. 

Action to have t n o  certain deeds executed by defendant, Joe Purvis, 
the first conveying the land described therein to the defendant, Henry 
T a m e r ,  mid the second conveying the same land to the other defend- 
ants, the wife and children of Joe Purr is ,  adjudged null and void, for  
that  both said deeds were executed without co~lsideration, and with tlie 
purpose to hinder, delay and defraud the plaintiffs, to whom the said 
Joe P u r r i s  mas indebted a t  the date of each deed. 

The deed to defendant, Henry  Tanner, lvas executed on 4 March, 
1920; the deed to the otller defendants was executed on 28 March, 1021. 
Both deeds nere  duly and pronlptly recorded. This action n a s  begull 
against defenclants, Henry  Tanner and Joe Purvis on 14 ;IIay, 1926, 
against the defendant, Lucy Purvis, on 11 September, 19.38, arid against 
the other defendants on 4 December, 1928. Defendalits other than 
Henry  Tanner and Joe Purvis mere made parties by an order entered 
while the action was pending. 

The issues subnlitted to the jury were answered as follows: 
1. I n  nliat  amount, if any, \ \as defendant, Joe Pur l i s ,  indebted ta  

plaintiffs on 4 March, 19202 h s n  e r  : $1,547.57. 
2. Was tlie deed from Joe  P u r l i s  and n i f e  to Henry  Tanner given 

for thc purposc of delaying, Iiin~lering alid defrauding plaintiffs in the 
collection of said debt, as alleged in the complailit ? Answer : No. 

3. Did the defendant, Henry  Tanner, have notice of and participate 
in  such fraudulent intent? Answer: No. 
4. IS tlic action of plaintiffs barred by the statute of limitations l 

h s w c r  : Xo. 
5.  I n  n h a t  amouilt, if any, n a s  defendant, Joe  Purr is ,  indebted to 

plaintiffs on 28 Afarch, 1921 ? h i s u  er : $3,096.89. 
6. XTas tlie deed from Joe Purvis to llis n i f e  and children g i ~ e n  for 

the purpose of hindering, clelayillg and defrauding plaintiffs ill the col- 
lection of said debt? Ar~sne r  : Ycs. 

7. Did the defendants, Lucy P u n i s  and children, ha re  knonledge of 
and participate in such fraudulent intent? -Inswer: Ycs. 
8. I s  tlie action of plaintiffs barred by the statute of liniitations? 

Answer : No. 
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I n  accordance with the verdict, judgments were rendered declaring 
that the deed from Joe  Purvis and his wife to defendant, Henry Tanner, 
is valid, and that  the deed from Joe  Purvis to defendants, Lucy Purvis 
arid her children, is null and void. 

From the last judgment defendants, other than Henry Tanner, ap- 
pealed to the Supreme Court. 

B. A. Critcher and Elbert S.  Pel1 for plan'n'tifs. 
A. R. Dunning and S .  J .  Everett for defendants .  

CONNOR, J. I n  1911 the defendant, Joe  Purvis, Simon Brown and 
Bennett Staton purchased a tract of land in  Martin C o m t y  containing 
about 100 acres. This land was conveyed to them as tenants in com- 
mon. They paid only a par t  of the purchase money in  :ash; they exe- 
cuted their notes for thc balance. I n  1919, the notes for the balance 
of the purchase money having been paid, the land was divided among 
the three tenants in common. Lot No. 3, containing aboc t 33 acres, was 
allotted to defendant, Joe Purvis, as his share of the land. 

Since 1911 the defendant, Joe  Purvis, has been a custonler of the 
plaintiffs, who are merchants, engaged in  business at  Hamilton, in 
Martin County. Plaintiff knew that the land which defendants, Joe  
Purr is ,  Simon Brown and Bennett Staton had purchased in  1911, was 
coin cyed to them as tenants in common, and that  the l a ~ d  was divided 
in 1919. They knew that Lot No. 3 was allotted to Joe  Purvis as his 
share of said land. During the years 1918, 1919 and 1920, plaintiffs 
made advancenlents to Joe Purvis to enablc him to cultivate the said 
land. These advancements were secured by liens on the crops grown on 
said land, and by chattel mortgages executed by Joe  Purr is .  H e  failed 
to 1x19 tlie amount duc for said advancements, and on 4 &larch, 1920, 
nas  indebted to plaintiffs on account of said advancements in the sum 
of $ 1 7 . .  After said datc, further adrancements were made by 
plaintiffs to defentiant, Joe Purvis. Tlie total amount due by him to 
plaintif-fs on 2s  March, 1921, was $3,096.89. No  part of this amount 
lias bcen paid. 

011 30 March, 1921, plaintiffs secured judgrncnts in  a court of a justice 
of tlie peace of IIart i i l  County against Joe  Purvis for n portion of his 
indebtedness to them, to wit, $1,700. On 9 February, 1922, 
caused ewcutiolls to be issued oil these judgn~ents. W h ~ l e  these esecsu- 
t iom ue rc  in the hands of the sheriff, as thc result of negot~atioiis bet\\-ccw 
the tlcfendants, Joe  Purvis and his nifc, Lucy Purvis, and the plaintiffs, 
the said Joe  Pur r i s  and wife executed a deed of t ~ u s t ,  by which they 
conveyed to plaintiffs the land which liatl bt3en allotted to Joe  Purvis, 
aud 011 which he then resided with his family. This dced of trust se- 
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cured eight notes executed by Joe Purvis and wife, payable to plain- 
tiffs, aggregating the amount of the indebtedness of Joe Purvis to plain- 
tiffs, to wit, $3,096.89. Plaintiffs accepted these notes in satisfaction of 
said indebtedness and thereby extended the time for the payment of the 
same. The deed of trust was duly recorded. During the negotiations 
which resulted in the acceptance by plaintiffs of said notes, in response 
to inquiries made by plaintiffs, defendant, Joe Purvis, represented that 
there was no claim on said land. At the date of said deed of trust, Joe 
Purvis was in possession of the land conveyed thereby. He  has since at  
all times remained in such possession. Joe Purvis has paid the interest 
due on said notes for the years 1923 and 1924. He  has made no other 
or further payments on said notes. 

On 4 March, 1920, Joe Purvis and his wife, Lucy Purvis, conveyed 
the land allotted to him in the division among the tenants in common in 
1919, to the defendant, Henry Tanner. This deed was duly recorded. 
Henry Tanner is the father of Lucy Purvis and the father-in-law of 
Joe Purvis. There was evidence tending to show that at  the date of said - 
deed, Joe Purvis was indebted to Henry Tanner for money advanced to 
him to enable him to pay part of the purchase money for the land, and 
that the deed was executed to Henry Tanner, conveying the land to him 
for his life, in payment of the indebtedness, and pursuant to an agree- 
ment between the said Joe Purvis and the said Henry Tanner at the 
time the money was advanced. The jury found from this evidence, 
under instructions which are free from error, that this deed from Joe 
Purvis and wife to Henry Tanner was not executed with a fraudulent 
intent. There was evidence to show that  lai in tiffs had no actual knowl- 
edge of this deed until within three years prior to the commencement of 
this action. Plaintiffs have not appealed from the judgment on the 
verdict declaring that this deed is valid. The deed of trust under which 
plaintiffs claim is therefore subject to the life estate of Henry Tanner 
in the land conveyed thereby. 

On 28 March, 1921, Joe Purvis conveyed the land allotted to him in 
the division among the tenants in common to the defendants, Lucy 
Purvis and her children. This deed was duly and promptly recorded. 
There was evidence tending to show that at the time Henry Tanner ad- 
vanced the money to Joe Purvis to enable him to pay the purchase 
money for the land he agreed, upon the demand of Henry Tanner, to 
convey the land to Henry Tanner for life and at his death to Lucy 
Purvis and her children, and that when Henry Tanner discovered on or 
about 28 March, 1921, that Joe Purvis had only conveyed to him, by 
the deed dated 4 March, 1920, a life estate in said land, and had not 
conveyed the remainder to his daughter, Lucy Purvis and her children, 
he demanded that Joe Pnrvis execute another deed, making such con- 
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veyance, and that  the deed dated 28 March, 1921, was executed by Joe  
Purvis in com~l i ance  with this demand of Henrv  Tanner. Defendants 
relied upon his evidence to sustain their contention that  the  deed of 
28 March, 1921, was for consideration, and was not executed with fraud- 
ulent intent, as alleged by plaintiff. These contentions were submitted 
to the jury under instructions which are in accord with the law as de- 
clared in  decisions of this Court. Aman v. Walker,  165 N. C., 224, 
81 S. E., 162. W e  find no error with respect to the tr ial  of the 5th, 
6th or 7th issues which involve the validity of the deed from Joe  Purvis 
to defendants, Lucy Purvis  and her children. Ex~ept ion~g in the record 
pertinent to these issues are not set out i n  defendant's brief filed in this 
Court, nor are  these exceptions discussed in the brief. I 'hey  are therc- 
fore taken as abandoned. Rule 28. Defendants rely sdely  upon es- 
ceptions with respect to the 8th issue and contend on their appeal to 
this Court that  plaintiffs' cause of action, having accrued more than 
three years prior to the commencement of this action against them, is 
barred by the statute of limitations. C. S., 441. 

The deed from Joe Purvis  to Lucy Purvis  and her children were 
executed and recorded on 28 March, 1921. The  jury l-as found that  
this deed was executed with intent to hinder, delay and defraud plain- 
tiffs, who were a t  i ts  date creditors of Joe  Purvis i n  a large sum, and 
that  the defendants, Lucy Purvis  and her children, had knowledge of 
and participated in  such fraudulent intent. I f  the deed was without 
consideration, as the jury evidently found, under insti*uction of the 
court, the answer to the 7th issue is immaterial. Therl?fore. the fact 
that the children of Lucy Purvis were all under the age of nine years, at 
the date of the execution of the deed to them, and for this reason incapa- 
ble of participating i n  the fraud of their father and mother, presents no 
difficulty. Antan v. Walker, supra. 

This  action, however, mas begun as against the defendant, Lucy 
Purr is ,  on I1 September, 1928, mid as against the other cefendants, her 
children, on 4 December, 1928. Nore  than three years had elapsed from 
the date and registration of tho deed to the date of the c30mmencement 
of action against these defendants, and if the plaintiffs' cause of action 
accrued a t  the date of the fraud. the action is barred. The  statute mo-  
rides, however, that  the cause of action ''shall not be deemed to have 
accrued until the discovery by the aggrieved party of the facts constitut- 
ing the fraud." C. S., 441, see. 9. All the evidence was to the effect 
that  plaintiffs did not discover the fraud until some time in 1027. De- 
fendants contend, however, that  upon all the evidence it should be held 
as a matter of law that  plaintiffs, by the exercise of reasonable diligence 
and ordinary business prudence should have discovered the, fraud, within 
three years f rom the date of the deed, or a t  least more than three years 
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prior to the commencement of this action, by examining the records in 
the office of the register of deeds of Martin County, and that  therefore the 
action is  barred by the statute of limitations. This contention is pre- 
sented by their assignment of error based upon their exceptioli to the 
refusal of their motion for judgment as of nonsuit. 

I n  Ewbank v. Lyman, 170 N.  C., 505, 87 S. E., 348, a judgmerlt of 
nonsuit was affirmed, upon the ground that all the evidence tended to 
show that  the action was barred by the statute of limitations. Plaintiff 's 
contention in  that  case that  she had not failed to exercise reasonable dili- 
gence and ordinary business prudence to discover the fraud was not SUS- 
tained, and it was held that  her cause of action accrued more than three 
years before the commencement of her action. I n  that  case i t  is said:  
"The authorities seem to hold, as plaintiff contends, that  the three years 
statute is the law properly applicable to the facts presented. Tuttle e. 
Tuttle, 146 N .  C., pp. 484-493; Hooker. v. TYorthington, 134 3. C., 
283 ; Day v. Day, 84 N. C., 408; but the position of plaintiff concerning 
it cannot be sustained, for under authoritative decisions here and else- 
where construing this and similar statutes, it  has been very generally 
held that  these words, 'the cause of action shall not be deemed to have 
accrued until the discovery by the aggrieved party of the facts constitut- 
ing the fraud,' etc., by correct interpretation mean unti l  the impeachi~lg 
facts mere known or should have been discovered in the exercise of rea- 
sonable business prudence." 

I t  is t rue that  in the instant case the deed from Joe  Purvis to his wife, 
Lucy Purvis, was recorded on 28 March, 1921, and that  a t  this (late 
plaintiffs \rere creditors of Joe Purvis. Joe Purvis, however, remained 
in possession of the land conveyed by the decd. There was nothing to 
put plaintiffs on notice of the fraudulent execution of the decd, or to 
require them as prudent business men to examine the records, and thus 
discover that  the deed had been made. The decd was on record on 
10  February, 1922, when Joe  P u r r i s  and his wife executed the deed of 
trust to plaintiffs; Joe Purvis, however, a t  the date of the deed of trust 
represented that  there was no claim on the land. H e  was then in pos- 
session of the land, just as he had been since the land mas allotted to him 
in the partition of the tract of land which had been conveyed to him and 
his cotenants i n  1911. I t  cannot be held as a matter of law that  upon 
the facts appearing from the evidence in this case, plaintiffs failed to 
exercise reasonable diligence and ordinary business prudence and, there- 
fore, failed to discorer the fraud more than three years prior to the date 
of the commencement of this action. The  contentions of the parties 
with respect to this phase of the case were properly submitted to the 

jury. Morrison v. Hartley, 178 N .  C., 618, 101 S. E., 375 .  The jury 
found from the evidence, under instructions of the court, that  plaintiffs 
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had no actual notice of the fraud until some time within three years 
prior to the commencement of the action, and that there was no lack of 
diligence or reasonable business prudence on the part of plaintiffs in 
failing to discover the fraud at an earlier date. Upon this finding the 
action was not barred by the statute of limitations. 

The judgment is affirmed. There is 
No error. 

(Filed 25 September, 1929.) 

Appeal and Error J -Where ruling excepted to does not harm appellant 
a new trial will not be granted. 

A new trial will not be granted on appeal when the action of the trial 
judge excepted to can by no possibility injure the appellant. 

APPEAL by defendant, W. P. Rose, from Grady, J., et April Term, 
1929, of WAYXE. 

Civil action to recover for steel fabricated by plaintiff and sold to the 
contractor for use in the construction of the Wilson County courthouse. 

I t  is conceded that the general contractor, W. P. Rose, is liable to the 
plaintiff for the value of the steel fabricated and used in t'ae construction 
of said courthouse. The only question in dispute is whether the plaintiff 
is liable to the contractor on his counterclaim for damages sustained by 
him on account of a change in the plans, necessitating less steel and more 
concrete than called for in the original drawings, which change was ap- 
proved by the supervising architect, F. A. Bishop. The general con- 
tractor alleges that he was not notified of the change until i t  was too 
late to protect himself from loss. The trial court was of the opinion, 
and so held, that any claim which the general contractor may have for 
additional concrete would not be chargeable against the plaintiff, and 
rendered judgment accordingly. 

No cause of action being stated against the other defe~dants,  demur- 
rers interposed by them were sustained. 

The defendant, W. P. Rose, appeals, assigning errors. 

Langston, Allen & Taylor for pla,intif. 
Kenneth C. Royal2 and W .  A. Finch for defendant. 

PER CURIAM. Conceding, without deciding, that the judgment may 
have been irregularly entered, still it appears that the correct result has 
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been reached, and no harm can come from allowing the judgment to 
stand. Such was the course pursucd in  Runk in  v. Oates, 183 nT. C., 517, 
1 1 2  S. E., 32. I t  mould seem that  as the appealing defendant is not en- 
titled to recover against the plaintiff on his counterclaim, any error com- 
mitted on the tr ial  was harmless. Cherry v. Canal Co., 140 N .  C., 422, 
53 S. E., 138. ''-1 new tr ial  mill not be granted when the action of the 
tr ial  judge, even if erroneous, could by no possibility injure the appel- 
lant." But ts  v. Screws, 95 S. C., 215. 

The action of the tr ial  court in dismissing the counterclainl and 
awarding judgment in favor of the plaintiff will be upheld. 

Affirmed. 

J. T. NELSON v. FLORENCE MOORE IC'ELSON. 

(Filed 25 September, 1929.) 

1. Appeal and Error J -Error, if any, in the admission of certain evi- 
dence is cured by testimony of objecting party to same effect. 

Objections to the admission in evidence of the contents of a letter alleged 
to have been lost upon the ground that a proper search for it had not 
been made is untenable when the objecting party has testified to the 
contents thereof on cross-examination. 

2. Divorce D e--Instruction in this action for divorce held not to be at 
variance with provisions of C. S., 1662. 

In an action for absolute divorce a charge in reference to the admis- 
sions of counsel that the evidence was sufficient to support an affirmatire 
answer to the issues of marriage, separation and residence is held not 
equivalent to a directed verdict and not to be a t  variance with the pro- 
visions of C. s., 1662. 

APPEAL by defendant from Daniels, J., a t  March Term, 1929, of 
PITT. NO error. 

1.17. J. Bundy  and Julius Brown  for plaint i f f .  
Harding & Lee and Walter G. Sheppard for defendant. 

PER CURIAAC. The plaintiff brought suit against the defendant for 
divorce a vinculo matm'monii, alleging that  they had been legally mar- 
r ied;  that  the defendant had voluntarily left h im;  that  they had lived 
separate and apar t  from each other since May, 1922; that  he  had con- 
tinuously resided in the State since the separation, and that  he is the 
injured party. The  defendant filed an answer admitting the marriage 
and separation, denying that  the plaintiff is the innocent party, and 
alleging that  the separation was caused by the plaintiff's cruel and in- 
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humane conduct. Issucs relating to the marriage, the s~pa ra t ion ,  the 
plaintiff's residence, and the question of his  innocence were answered in 
fax-or of the plaintiff. Judgment was rendered dissolving the bonds of 
matrimony, and the defendant appealed upon error assigned in her 
exceptions. 

The coniplaint is based upon C. S., 1659, subsection 4, the action hav- 
ing been instituted before the enactnlent of chapter 6, Public Laws 1929. 

The plaintiff was permitted to testify to the contents of a letter, said 
to have been lost, written him by the defendant to the effect that  she 
"had gone home for goodJ7; and the defendant excepted on the ground 
that there was no satisfactory evidence that  a bona fide and diligent 
search had been made for the missing paper. Granting for tlie purpose 
of the argument, without deciding, that  this position is  correct, the o b  
jrctioii is met by the defendant's admission in her ttstimony of the 
specific fact to which the plaintiff bore witness. Tlic de'endant said, '(I 
wrote the letter referred to by Mr. Nelson and told h im I mas gone for 
good uilless there was a change." I t  is immaterial that  this was brought 
out on her cross-examination; i t  was not incompetent under the pro- 
visions of C. s., 1801. 

The charge in  reference to an admission of counsel that  the eridence 
was sufficient to justify an  affirmative answer to the lssues involving 
marriage, separation, and residence, is not, in our opinion, a t  variance 
with the provisions of C. S., 1662. The  judge did not direct a finding 
of the fact, but told the jury that  the evidence was suffic' #lent to warrant 
an af f i rmat i~e  finding. The third issue, which really determined the 
contro~ersy,  was submitted under proper instructions. 

N o  error. 

X. R. SKIKiVER v. C. C .  COWARD, J. I<. \\'ORTHI?JGTON A N D  

N. n-. CLARK. 

(Filed 2 October, 1929.) 

1. Negligence H I-Subsequent judgment creditor must biing independent 
action to  subject surplus after foreclosure to payment of debt. 

Where the plaintiff has obtained a judgment in the court of a justice 
of the peace, and has had it recorded in the Superior C'ourt, his rrmtdy 
to have the surplus after the foreclosure of a prior mortgage subjected 
to tlie payment of the judgmrnt is bg independent n~ation arainst tlie 
parties interested in the fund, and not by   notion i n  the orisinal cause 
to make the mortgagee show cause why this should not t e  done. 
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2. Sam-Mortgagee is not Axed with notice of subsequent judgment in 
distributing surplus after foreclosur~. 

A mortgagee who has foreclosed his mortgage on lands and has a sur- 
plus beyond the mortgage debt is not required to search the record and 
is not fixed with notice of an existing judgment against the mortgagor 
duly recorded subsecluent to the registration of the mortgage, and after 
a timc he is presumed to hare distributed the surplus according to law, 
tmd actual notice by the judgment creditor of the existence of the judg- 
nic>nt. :ivt>n F(TI~II years after the foreclosure sale, will not fix the 
nlol'tyagcv wit11 liability thertsfor. 

3. Mortgages H m-Purchaser at foreclosure sale takes title unaffected by 
judgment against mortgagor docketed after registration of mort- 
gage. 

T l ~ e  linlci~asels c~f land a t  a foreclosure sale of a mortqaqe thereon 
acquiie title free from the lien of a judgment docketed subsequently to 
the ~ I ~ I ~ K ~ I  reglstratiuu of the mo~tgage. 

A l ~ ' ~ > ~ ~ ~ ,  by  plaintiff f r o m  Xidye t te ,  J., a t  August  Term,  1929, of 
PITT. Llffirn~ed. 

Tlie following facts  were found  by the judge, t r i a l  by j u r y  having 
been x a i ~ e d :  011 1 3  Soueniber ,  1020, C. C. C o n a r d  executed and  de- 
livered t o  K. W. Clark  a mortgage on a cer tain t rac t  of land ill P i t t  
County to  secure t h e  payment  of $1,000, and  on  t h e  same d a y  the mort- 
gag? Tuns du ly  registered and  iiidexed. T h e  plaintiff rccovcred a judg- 
nieut against  the defendant, Coward, f o r  $1.50. n i t h  interest,  before a 
justice of the  peace, on 29 J a n u a r y ,  1921, a n d  caused the judgment to 
be docketed i n  t h e  office of the  clerk of t h e  Superior  Cour t  on thc d a y  i t  
n a s  securctl. O n  the same day, 29 J a n u a r y ,  1021, C o ~ v a r d  and  his  wife 
conreycd the  mortgaged land  to J. I<. Worthington, and inserted i n  the  
deed the  following clause: "There is  a claim against th i s  l and  f o r  one 
tllousalid dollars t o  S. W. Clark,  wliich the said J. I<. TVorthington 
hereby assurne~." T h i s  deed n a s  registered 1 9  September, 1921. J. I<. 
Worthington g a r e  C o ~ r a r d  a note f o r  $700 and  secured i t  by a mortgage 
on the land, which was du ly  recordcd. TVortl~ington failed to pay Clark 
tlie debt Iic llad assumed, and  on 27 December, 1921, tlie mortgage was 
foreclosed by a public sale, when J. T .  and H. A. Worthington became 
the purchasers of the  l and  a t  the  pr ice of $1,280. Thereupon Clark, as 
mortgagee, and t h e  B a n k  of Craven, a s  h i s  assignee, made the p u r e h a ~ c r s  
a deed dated 10 Jmiuary ,  1022, and  rcgistercrl 4 February ,  1922. On 
4 X a y ,  1027, a motion purport i i ig  to h a r e  been made  i n  tlie case of 
S. R. Skinner  v.  C. C. Cov:trd was filed i n  the  clerk's office, and  a notice 
Tvas issued to J .  K., J. T., and  H. A. Worthiugton t o  show cause wliy 
the land  vl i ich h a d  beell mortgaged to Cla rk  should riot be sold to satisfy 
the  plaintiff's judgment. ~ l n s w e r i i i g  the notice they denied tha t  tlie 
judgment mas a lien 011 the land  sold under  the mortgage and  denied t h a t  
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they were responsible for the judgment or under any oldigation to pay 
it.  On 8 April, 1929, a n  amended petition was filed and Clark was 
notified to appear and show cause why the judgment should not be paid 
from the surplus remaining after the payment of his claim, which was 
admitted to be the first lien. The note and mortgage held by Clark had 
been assigned and transferred to the Bank of Craven and were in its 
hands when the sale was made under the Clark mortgage. I t  was con- 
tended by the plaintiff and denied by the defendant that there was a 
surplus of $170, but as to the exact amount there is no  finding. Clark 
entered a special appearance and moved to dismiss on the grouiid that  
the plaintiff's relief, if he mas entitled to relief, was by an independent 
action and not by a motion in the cause; and, reserving his rights under 
the special appearance, denied the plaintiff's right to relief and pleaded 
the three and the seven-year statute of limitations. The plaintiff alleged 
that on the day the land was sold under the mortgage he notified Clark 
of his judgment and of his claim to be paid out of the surplus; but Clark 
denied this, and there is no finding of fact in referenct to the dispute. 

TJpon these facts Judge Midyette held that the plaintiff had no cause 
of action against the Worthingtons, and that his remed;~ against Clark, 
if he had one, was by an independent action, and that  as to Clark the 
cause was barred by the statute of limitations. The p aintiff excepted 
and appealed. 

8. J .  Everett for plaintif. 
F .  GC. James & Sort for J .  K.  Worthington. 
S .  0. Worthingtgton for X. W .  Clark. 

  DAMS, J. I t  is important ' t o  note that  the plaintiff seeks relief 
against all the respondents by a motion made before thz clerk, presum- 
ably because the judgment recovered before a justice of the peace had 
b c c ~  entered on the judgment docket of the Superior Court. The only 
parties to the judgment were N. R. Skinner as plaiiltiff and C. C. 
Coward as defendant. When the plaintiff made his motion he issued a 
notice to J. K. Worthington, and to Worthington's two sons who had 
purchased the land at  the foreclomre sale, to show caut;e n h y  the land 
should not be sold to satisfy the judgment. This notice did not make 
them parties to the original action. Afterward he issued a notice to 
N. W. Clark, mortgagee, to show cause why the plaintiff's judgment 
against Coward should not be paid out of the excess remaining after 
liquidation of the mortgage debt. The question raised by the appeal is 
whether the plaintiff is entitled to relief against the respondents or any 
of them in this proceeding. 
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First, then, as to Clark:  As Coward's mortgagee he was also a trustee 
for the two-fold purpose of securing payment of the mortgage debt and 
of accounting for the excess to the mortgagor. Komegay v. Spicer, 76 
N. C., 95; Trick v. Smith, 83 N. C., 80; Bobbitt v. Stanton, 120 N .  C., 
253. But he assigned and transferred the note and mortgage to the 
Bank of Craven and the bank thereby became the owner. I t  became 
also a trustee. When the sale was made under the terms of the mort- 
gage the deed was executed by Clark and by the bank. There is no find- 
ing that the purchase money was paid to Clark. We  cannot assume that 
payment was made to him, because after the assignment he had no pe- 
cuniary interest in the proceeds. I n  the absence of a finding or adinis- 
sion that  the money was paid to him we do not perceive how he can be 
liable to the plaintiff for the excess. But suppose he received the money; 
he would not be liable to the plaintiff for nonpayment of the excess for 
the reason that he had neither actual nor constructive knowledge of the 
plaintiff's judgment. H e  was under no obligation as mortgagee to 
examine the records for subsequent encumbrances before paying the sur- 
plus to the mortgagor in accordance with the terms of the mortgage. 
Xorman v. Hallsey, 132 X. C., 6 ;  Barreft u. Barnes, 186 N. C., 154; 
Jones on Mortgages (7  ed.), sec. 1930. The notice was served on Clark 
more than seven years after the sale had been made and the deed had 
been executed to the purchasers; meantime if he received the money he is 
presumed to have discharged his obligation to pay the surplus to the 
mortgagor or to the owner of the equity of redemption. 22 C. J., 146, 
scc. 82. I t  is therefore contended that  the plaintiff's clairn against 
Clark is without merit. 

As to the purchasers i t  is apparent that they were strangers to the 
plaintiff's judgment; that between him and them no contractual relation 
existed; and that J. K. Worthington's assumption of the mortgage debt, 
or his failure to pay it, did not make him liable to the plaintiff as a 
subsequent judgment creditor. The sale under the first mortgage con- 
veyed title to the purchasers, leaving the plaintiff to see!< relief by ail 
appropriate method for subjecting the surplus to the payment of his 
claim. 

But the plaintiff has not chosen the appropriate remedy; he should 
have sought relief, not by a motion before the clerk, but by an  action 
brought in  the Superior Court in which all who were interested in the 
fund could have been made parties and given an  opportunity to be 
heard. This procedure is discussed and clearly determined and ap- 
proved in ~ T o r m u n  v. Hallsey, supra. I t  is only by an independent 
action that the points raised in the appellant's brief could finally be 
settled. 

The judgment dismissing the proceeding is 
Affirmed. 
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EDWARD ALSTON v. COUNTY OF WARREN. 

(Filed 2 October, 1929.) 

Taxation B a--Noto secured by title retaining contract of sale of timber 
is subject to taxation ae a solvent credit. 

Where the grantors in a timber deed retain title as security for the 
payment of the purchase price, and the deed provides for payment as the 
timber is cut and removed and for the execution of noten for the deferred 
payments which were to be unaffected by failure to cut and remove the 
timber: Held, the notes thus given, being unconditional promises to pay 
money are solvent credits and subject to taxation under the provisions 
of chapter 102, Public Laws 1925, chapter 71, Public Laws 1927, providing 
for the taxation of solvent credits under the authority of our State 
Constitution, Art. V, sec. 3. 

APPEAL by plaintiff from Barnhil7, J., a t  J anua ry  Term, 1929, of 
WARREN. Affirmed. 

Action to  recover sums of money paid by the plaintiff under protest 
to the defendant, the sheriff of Warren County. These sums of money 
were paid in  discharge of taxes levied upon certain notes owned by 
plaintiff on 1 May, 1926, and 1 May, 1927. These notes mere assessed 
for taxation, as solvent credits. 

Plaintiff alleged that  said notes were not solvent credits, and that  
they were, therefore, not subject to taxation. 

From the judgment upon the facts agreed, that  p1ain;iff take nothing 
by his action, and tha t  he pay the costs to be taxed by the clerk, plain- 
tiff appealed to the Supreme Court. 

Xurray Allen for plaintiff. 
S. G. Daniel & Son, Williams R. Banzet and Garland B. Daniel for 

defendant. 

COKKOR, J. The only question presented by this appeal is  vhether 
there is  error in the judgment rendered by the Superior Court, to which 
plaintiff duly excepted. This judgment was rendered in  accordance 
with the opinion of the court that  upon the facts agrecmd the notes ese- 
cuted by Adams & Graham, Inc., and owned by the plaintiff, a resident 
of Warren County, Nor th  Carolina, on 1 May, 1926, aqd 1 May, 1927, 
were solvent credits, and, therefore, subject to assessmmt for tasation, 
under the laws of this State. 

The  Constitution of this S ta te  provides that  "laws shall be passed 
taxing, by a uniform rule, all moneys, credits, investments in bonds, 
stocks, joint stock companies, or otherwise; and, also, :ill real and per- 
sonal property, according to its t rue value in money." Section 3, 
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Article V, Const. of N. C. The General Assembly has from time to 
time enacted laws i n  accordance with this provision; such laws were in 
full force and effect on 1 May, 1926, and 1 May, 1927. Chapter 102, 
Public Laws 1925; chapter 71, Public Laws 1927. I n  each of these 
statutes the word "credits," as used therein, is defined as including 
"every claim or demand for  money, labor, interest or valuable things, due 
or to become due, including money on deposit." Credits, as thus de- 
fined, are subject to assessment for taxation in the township in which 
the owner resides. I t  has been held bv this Court that  solvent credits 
are property, and like all other property are liable to taxation under our 
Revenue Laws. Lilly v. Commissioners, 69 N. C., 300. ,I note upon 
which the maker is personally liable for the payment of a sum of money 
to the holder, whether the note is due or to become due, or whether it is 
secured or unsecured, is a solvent credit, and as such is liable to taxation, 
under the Constitution and laws of this State. 

The  notes involved in  tliis case were executed by Adams & Graham, 
Inc., and were owned by the plaintiff on 1 May, 1926, and 1 May, 1927. 
They were evidences of deferred payments, for which the said Adanis & 
Graham, Inc., were liable to plaintiff, under the terms of a deed by 
which plaintiff and his sister had conveyed to the said *%dams & Graham, 
Inc., certain timber, on land situate in Warren County, together with 
the right and privilege to enter upon said land and to cut and remove 
therefrom the said timber, a t  any time during a period of eight years 
from and after 6 March, 1926. The purchase price for the timber and 
rights and privileges conveyed by the said deed was paid, partly, in 
cash; i t  was agreed that  the balance sliould be paid in sums and a t  
dates set out in the deed, and that  the deferred payments should be evi- 
denced by notes. The  notes owned by plaintiff and assessed for taxa- 
tion were executed in accordance with this agreement. 

The  deed contains the following clauses: 
" I t  is  the purpose and intent of the parties hereto, and it is  expressly 

understood that  the timbers, right and privilege hereby conreyed shall he 
retained by the parties of the first part  to secure and assure the pay- 
ment of the notes mentioned herein, but the title to the timber cut and 
manufactured from such timbers shall be released in quantities cqu,il to 
the payment then made under tliis contract upon t h e  basis of $10 per 
thousand feet." 

'(Failure to cut and remove said timber x i th in  the time specified shall 
not in any way impair the validity of the notes given nor affect the 
liability of the makers thereof." 

The effect of these clauses in the deed, construed in accordance with 
well settled principles and authoritative decisions of this Court, mas, a t  
most, to retain the legal title to the timber, and the rights and privileges 
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described therein, i n  the grantors, for the sole purpose of securing the 
payment'of the notes executed by the grantee as evidence of its indebted- 
ness to the grantors, and of i ts  obligation to pay the balance due on the 
purchase price. Stevens v. Turlington, 186 N .  C., 191, 119 S. E., 210, 
32 A. L. R., 870. The notes, although thus secured, arc1 clearly solvent 
credits, within the meaning of the statutes and of the Constitution of 
this State, and as such are liable to assessment for taxation. See 
Rampton v. Dobson, 156 Iowa, 315, 136 N. VT., 682, 3 A. L. R., 569. 
I n  the instant case the deed is not an  option to purcha~e,  or a contract 
to sell; i t  is a conveyance of the property described therein, and passed 
title thereto to the grantee at  the date of its execution. The grantee is 
liable for the payment of the balance due as the purchise price, in all 
events. The owner of the notes executed as evidences of the deferred 
payments to be made by the grantee, i n  accordance with the terms of 
the deed, has a claim or demand for money, which he may enforce 
against the maker. The notes are  solvent credits, and as; such are liable 
for taxation. 

There is no error in  the judgment, which is therefore 
Affirmed. 

GEORGE B. GREENE, COMMISSIOKER OF COURT. I-. H. S'I'ADIEM ET UX. 

(Filed 2 October, 1029.) 

1. Evidence A a d u d i c i a l  notice mill be taken of appointment of special 
judge. 

The Supreme Court will take judicial notice on appezJ of the appoint- 
nient of a certain person tts a special judre under the provisions of 
chapter 137, Public Laws 1929. 

2. Controversy without Action A a-Special judge is without jurisdiction 
to hear controversy when not holding term of court. 

A special judge is without authority of law to  hear ,lnd drtermine at 
chambers tt controversy nithout action submitted undm the provisions 
of C. S., 626, when the Governor has not specially appointed him under 
the ~xovisions of statute to hold a term of court at  that t me, Constitution, 
Art. IV, sec. 11 ; Public L a w  1929, ch. 137, and the  proceedings of a special 
j u d ~ e  under such circumstances are a nullits, and on appeal the cause 
will be dismissed. 

APPEAL by defendants from Cowper, Special Judge, at  Chambers in 
Einston, 18  May, 1929. From LENOIR. 

Controversy without action, submitted as follom : 
"The plaintiff and the defendants, having a question in difference 

which might be the subject of a civil action, agree upon the following 
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statement containing the facts upon which the controversy depends, and 
present a submission of the same to the court, as provided i n  section 626 
of the Consolidated Statutes of North Carolina, and do hereby stipulate 
and agree that  G. V. Cowper, judge of the Superior Court of North 
Carolina, residing in  Einston, may hear this controversy without action 
at  Chambers i n  Rinston, and rerider judgment herein." 

From the judgment rendered on the facts agreed, the defendants 
appeal. 

Sufton & Greene for pZa,intiff. 
I?. E. Wal lace  for defendants .  

STACY, C. J. The Court will take judicial notice of the fact that 
I-Ion. Q. V. Cowper is one of the Special Judges appointed by the Gov- 
ernor under authority of chapter 137, Public Laws 1929. Gross v. 
Wood, 117 Md., 362, Ann. Cas., 19148, 30, and note; 15 R. C. L., 1106. 
I t  is riot suggested that  he was designated or commissioned by the 
Governor to hold a regular or special term of the Superior Court of 
Lenoir County during the week of 18 May, 1929, when the judgment 
in the instant case was signed, but the contrary has been made to appear 
by certificate from the clerk of the Superior Court of said county. I n -  
deed, the judgment on its face purports to have been rendered "at 
Chambers." 

I t  is provided by Article IQ, section 11, of the State Constitution that 
every judge of the Superior Court shall reside i n  the district for which 
ho is elected, and shall preside in  the courts of the different districts 
successively, but not in the same district oftener than once in four years, 
etc.; "and the General Assembly may by general laws provide for the 
selection of special or emergency judges to hold the Superior Courts of 
any county or district when the judge assigned thereto, by reason of 
sickness, disability, or other cause, is unable to attend and hold said 
court, and when no other judge is available to hold the same. Such 
special or emergency judges shall have the power and authority of 
regular judges of the Superior Courts, i n  the courts which they are so 
appointed to hold." 

Pursuant to this prorision of the Constitution the General Assembly 
of 1939, by general law, chapter 137, authorized the Governor to appoint 
six Special Judges of the Superior Courts for terms beginning 1 July,  
1929, and ending 30 June, 1931, and to issue commissions accordingly. 

Section 5 of the said act provides: ('That such special judges during 
the time noted in their commissions shall have all the jurisdiction which 
is now or may be hereafter lawfully exercised by the regular judges of 
the Superior Courts in the courts which they are appointed or assigned 
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by the Governor to hold, and shall have power to determine all matters 
aiid injunctions, receiverships, motions, habeas corpus proceedings and 
special proceedillgs on appeal otherwise properly before them; but writs 
of injunction, orders to show cause, and other remedial or  amendatory 
writs, orders and notices shall be returnable before them only in the 
county where the suit, proceeding or other cause is  pending unless such 
judge is then holding the courts of that  district, in which case the same 
may be returnable before him as before the regular judge of the Superior 
Court;  and the same when issued by any such special judge, may always 
be made returnable by him before the resident or presiding Superior 
Court judge of each district to the same extent and in  the same manner 
as any Superior Court judge might do in like cases." 

Thus i t  mill be seen that  under the constitutional provitiion above men- 
tioned, special or  emergency judges are to have the power and au- 
thority of regular judges of the Superior Courts "in the courts which 
they are so appointed-to hold." ~ n d  under the act of their appoint- 
ment, chapter 137, Public Laws 1929, they are to h a w  all the juris- 
diction exercised by regular judges of the Superior Courts "in the courts 
which they are appointed or assigned by the Governor i;o hold." I t  is 
further provided in said act that  such special judges "skall have power 
to determine all matters . . . otherwise ~ r o ~ e r l v  beflx-e them." But  

L L "  

we find no authority for a special or  emergency judge to determine a 
controversy without action a t  Chambers when he is  not holding a term 
of court. Dunn, v. Taylor, 186 N .  C., 254, 119 S. E., 495. Nor do we 
apprehend that  the ~e&lature,  i n  excess of its own authority, under- 
took to clothe special judges with more power than the Constitution 
permits. I f  so, to the extent of such excess, the act would be wanting 
in constitutionality. 

I t  is provided by C. S., 626, that  parties to a questicn in  difference 
which might be the subject of a civil action may agree upon a case con- 
taining the facts upon which the question depends, and present a sub- 
mission of the controversy without action to any court "which would 
have jurisdiction if an action had been brought." D w g  Co. v.  Lenoir, 
160 N. C.. 571, 76 S. E.. 480. 

It follows, therefore, that  as the special judge to whom the contro- 
versy was submitted, by agreement of the parties, had not been com- 
missioned by the Governor to hold a court in Lenoir County a t  the time 
of signing the judgment, he was without authority to determine the 
matter. Hence the proceeding is a nullity, being coram :ton judice, and 
the judgment is  void. 

Dismissed. 
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STATE v. A. 0. SCURLOCK ET AL. 

(Filed 2 October, 1929.) 

Receiving Stolen Goods D *In prosecution for receiving stolen goods a 
verdict that does not find guilty knowledge is fatally defective. 

Where under an indictment charging the defendant with receiving 
stolen goods the verdict does not find guilty knowledge of the defendant 
at the time of receiving them it is fatally defective, and up011 applica- 
tion for certiorari when this defect is made to appear a coi lrc  de I L O V O  

n i l l  be ordered. 

APPLICATIOK by A. 0. Scurlock for certiorari to  review record in  
case of S .  v. Scurlock et al., tried a t  the September Term, 1928, of 
RANDOLPH. 

I t  appears from the application and record that  Charles Faircloth, 
Edgar Barbee, J. W. Gar r in  and Osley 0. Scurlock mere tried upon an 
indictment charging them (1) with the larceny of a Cherrolet roadster, 
valued a t  $564.00, the property of Johnson Chevrolet Company, and 
(2 )  mith receiving said Chevrolet roadster, valued a t  $564.00, the prop- 
e r t ~  of Johnson Chevrolet Company, knowing i t  to have becn feloniously 
stolen or taken in  riolation of C. S., 4250. 

Verdict : "Not guilty as to J o h n  Garvin. Verdict as to Charlie Fai r -  
cloth. E .  B. Uarbee and Odcll Scurlock, guilty of har ing  car in their 
possession, knoning i t  to be stolen." 

Judgment:  Imprisonment in  the State's prison as to each of the de- 
fendants convicted for not less than five nor more than ten years at 
hard labor. 

The defendants and each of them gave notice of appeal to the Su- 
preme Court. E. B. Barbee alone perfected his  appeal, ante, 2-15, 
though petitioner was under the impression that his appeal uould he 
considered along mith his codefendant's, as his counsel had so ad- 
vised him. 

T r i t  of certiorari ordered to issue. 

Walter E.  Brock for petitioner. 
Afforney-General Brumrnitt and Assistant ~ t f o r n e y - ~ e n e r a l  ,I-ash for 

t h e  State. 

STACY, C. J. The petitioner's application for writ of certiorari, in 
lieu of an appeal, has been allowed in  the instant case because it ap- 
peared on the face of the record proper in Barbee's appeal, ante, 
248, that  the verdict as rendered was not responsive to the indictment, 
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did not  convict the  defendants of a c r ime  a n d  was not ,mfficient to  sup- 
port  a judgment. S .  v. Shew, 1 9 4  N.  C., 690 ,140  S. E., 621. 

T h e  verdict fa i l s  t o  find t h a t  t h e  defendants  receuived t h e  ca r  i n  ques- 
tion, knowing a t  the  t ime  t h a t  t h e  same h a d  been feloniously stolen o r  
taken. S. v.  Caveness, 78  N .  C., 484. 

I t  i s  conceded by  the  Assistant Attorney-General, Mr. Nash ,  t h a t  t h e  
petitioner i s  entitled t o  a venire de novo. I t  is  so ordered. 

Venire de novo. 

KNOTT WAREHOUSE COMPANY, J. T. HARRIS AND WIFE, AND R. E. 
BELCHER AND WIFE, V. W. R. WILLIS, TRUSTEE, AND CI!I!IZENS BANK. 

(Filed 2 October, 1929.) 

1. Assistance, W r i t  of B a--Issuance of wri t  held proper in this case. 
Where land has been sold by comiuissioners in foreclxure proceedings 

under a decree of court, and the sale duly confirmed, upon possession 
being withheld from the purchaser a t  the sale it is proper for the court 
in its equitable jurisdiction to order a writ of assistance to evict the 
wrongful Dossessor and to place the purchaser in posses.jion of the lands. 

2. Appeal a n d  E r r o r  J H u d g m e n t  authorizing wri t  of aissistance is  pre- 
sumed correct on  appeal-Pleadings. 

Where the respondents in their answer to a petition for a writ of as- 
sistance allege that the petitioner has caused a subdivisica of the property 
so as  to convey land not described in the deed of trust under which the 
petitioner seeks his relief, and the allegations in respect thereto are not 
denied by the petitioner: Held, the allegations have reference to matters 
of defense which do not require denial, and on appeal when there is no 
finding in the record in regard thereto and no exception to the refusal 
of the court to make such finding, it is presumed that the judgment 
authorizing the issuance of the writ is correct and that the petitioner 
acquired only the land described in the deed of trust, in the judgment of 
the court, and in the com~nissioner's deed, and the judgment will be 
upheld. 

APPEAL by R. E. Belcher a n d  wife f r o m  a judgment  of Lyon, Emer- 
gency Judge, a t  Apri l -May Special  Term,  1929, of PITT, authorizing 
a wr i t  of assistance i n  behalf of P i t t  County Insurance  a n d  Rea l ty  
Company, purchaser  of l and  a t  a judicial sale. Affirmcbd. 

R. T .  Martin for appellants. 
John Hill Paylor and Albion Dunn for petitioner, appellee. 

ADAITS, J. T h e  facts  a r e  set f o r t h  i n  the  judgment. O n  83 J a n u a r y ,  
1922, R. E. Belcher and Lucy  Belcher, h i s  wife, executed to W. R. 
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Willis, as trustee, a deed of trust conveying real property described as 
follows: "The following lands, lying between Barrett and George streets 
on a certain map made by IIarding and Rivers, known as subdivision of 
the Belcher property a t  Farmville, Xorth Carolina, dated April, 1928, 
and being lots Nos. 4, 5, 6, 7, 8, and 9." I n  1925 the trust was fore- 
closed and the property mas sold to the petitioner, the P i t t  County In -  
surance and Realty Company, a t  the price of twelve hundred dollars. 
The commissioners who had made the sale under a decree in equity, sub- 
mitted their report recommending that the sale be confirmed. There- 
after the sale was confirmed, and the commissioners were authorized and 
directed to convey to the petitioner the specific property described in the 
deed of trust. They complied with this order on 20 July,  1925, the land 
conveyed being the lots described in the deed of trust and in the decree 
of foreclosure. The appellants refused to give the petitioner possessio~i. 

Upon consideration of the foregoing facts it was adjudged that the 
petitioner is the owner aud entitled to the possession of lots 4, 5, 6, 7, 8 
and 9, as they appear on the map referred to in  the deed of trust, and 
that a writ of assistance be issued directing the sheriff to evict the ap- 
pellants and to put the petitioner in possession of the property. 

A writ of assistance is a form of process issued by a court of equity 
to transfer the possession of lands, the title or right of possession to 
which it has previously adjudicated, as a means of enforcing its decree. 
Bank v. Leverette, 187 N. C., 743; Lee v. Thornton, 176 N. C., 208; 
K r ~ i g l i t  v. I loughfal l ing,  94 N. C., 408. These and similar decisions 
sustain the judgment upon the facts found by the presiding judge. 

I n  their answer to the petition the appellants allege that  the map re- 
ferred to was not in  existence when the deed of trust was executed. and 
that the petitioner has caused a subdivision of the property so as to 
convey the land not described i n  the deed of trust;  and in  their brief 
they take the position, as we understand, that  as their allegations are 
not denied they must be taken to be true. The allegations, however, are 
matters of defense which are deemed to be denied: and in  the record there 
is no finding in  reference to them and no exception to the court's refusal 
to find any facts relating to them. The only land acquired by the pur- 
chaser is that which is described in  the deed of trust, i n  the judgment 
of the court, and in  the deed of the commissioners. Judgment 

Affirmed. 
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STATE v. ERNEST FOX. 

(Filed 2 October, 1929.) 

1. Homicide G +Evidence of defendant's gui l t  of murder  in  first degree 
held sufflcient to be  submitted to jury i n  this  case. 

Circumstantial evidence of the prisoner's guilt of murder in the first 
degree is held under the facts of this case sufficient to be submitted to 
the jury. 

2. Criminal Law G d-In this  case held: testimony as t o  telegram sent 
by defendant tending t o  show his  uneasiness was competent. 

Testimony of a witness as  to the contents of a telegram sent by. the 
defendant while in the presence of tlie witness who heard the defendant 
narrate it to the telegraph operator and saw the operator write it down, 
nliich tended to show the defendant's anxiety as  to the knowledge of 
another of "something on" him, is admissible with other circumstantial 
evidence of defendant's guilt gf murder, :is a circums:ance tending to 
show guilt, the probative force being for the jury. 

3. Criminal Law G i-Expert testimony as t o  t h e  position of t h e  deceased 
when shot  held admissible under  t h e  facts  of th i s  case. 

When tlie position of the deceased nhen killed is r ~ l e v a n t  to the 
inquiry it  is competent for a physician who had esamined the deceased 
m ~ d  \rho has qualified as  an expert, to testify that tlie Billing  as done 
with a 44 bullet while the deceased was lying don7n and esplain the 
fncts mid circumstances upon which lie based his opinion, and such testi- 
moriy does not violate tlie rcle that the issue of the defendant's guilt is 
exclusively for the determination of the jury. 

4. Griminal Law G 1-Where a prior confession is inadmissible a subse- 
quent  confession made without fea r  o r  hope may b e  s~dmissible. 

Wlierc. tlie colifcssion of the defendant of his gui!t of murder, made to 
an officer of the law, is exclcded by the judge upon a ?,oire dire on the 
ground that it was induced by fear or favor and therefore not voluutary, 
a la trr  confession, made to another witness, is admissiblcb nhen the judge 
finds upon sufiicient evidence upon voirc dire that it  was not influenced 
by the causes which had induced the previous confession and that it was 
free and voluntary, and made without fear or favor. 

APPEAL by  defendant f r o m  Small, J., and  a jury,  a t  J u n e  Term,  
1929, of EDGECOMBE. KO error .  

T h e  defendant  was indicted f o r  murder  of one Jesse Taylor  and con- 
~ i c t e d  of m u r d e r  i n  the  first degree a n d  sentenced t o  be e l~~c t rocu ted .  T h e  
State's evidence tended to prove t h a t  Jesse Taylor  wa!; a young m a n  
about 20 years  of age  and  was engaged in t h e  grocery business i n  Rocky 
Mount ,  on  E a s t  G r a n d  Avenue. That on S a t u r d a y  n igh t  Jesse Taylor  
was i n  the  store a litt le a f te r  1 2  o'clock checking u p  a n d  counting h i s  
money. Jesse Taylor  was a single m a n  and  customar l y  slept i n  h i s  
place of business, his fa ther  a n d  fami ly  resided in another  section of 



N. C.] FALL T E R M ,  1929. 479 

the city, some distance from the store. On the next morning, Sunday, 
26 May, the members of the family telephoned the store and received no 
response, one of his brothers went to the store, and after linoc~ki~lg and 
hollering, wit11 no response, the brother with others forced an entrance 
by breaking the door of the store, which mas locked on the inside. They 
found Jesse Taylor on a cot dead, with blood on his  head. The t ~ r o  
brothers and the father of Jesse Taylor identified a 41 caliber Colt 
rcvolrer as the property of J. H. Taylor, father of Jesse Taylor, which 
he had loaned to Jesse Taylor, his son, with instructions by the father 
to keep same in his store. Keither his father nor brother x a s  able to 
place tlie said Jesse Taylor in the possession of the revolver they identi- 
fied inside of two ~veeks prior to the time of Jesse Taylor's death. The 
father, brothers nor did any State's witness see defendant enter or leave 
the store either on Saturday, 23 May or Sunday, 26 Xay .  

L o n u  Perry's testimony was to the effect that  he had known defendant 
three or four years, and knew lvhere his father lived on 26 %lay. H e  
saw defclldarit Thursday, 23 Map, a t  Jesse Taylbr's itore a t  all early 
hour, about five minutes of six o'clock. That  Jesse Taylor and two white 
men and defendant Fox were in  the store and were so dressed as to  indi- 
cate that they had slept in Jesse Taylor's store the night before. 

E. A .  Piftnzm: Knew Jcsse Taylor;  he ran  a store on East  Grand 
Avenue, xo. 600, and rented the store next door to him, No. 602, to 
Taylor, and then Taylor moved across the street to another building. 
"The night before Jesse Taylor was killed, Saturday night, Ernest Fox, 
tlie defendant, entered my store a t  about eleven-thirty p.m., and stayed 
there until I cleaned up and begun to close up. I t  was a quarter to one 
rrlien I got cleaned u p  and closed. While Fox mas in  the store he  just 
sat at the window in the corner of the building, looking out the vititlow, 
and didn't have anything to say. The  window he was sitting at \ \as on 
the street side-the west side of the street looking west. There is nothing 
on the other side but the store xhe re  Jcsse Taylor kept. Fox was cm- 
ployed a t  one time by Jesse Taylor. H e  stopped work about three 
weeks before Jesse Taylor's death. I saw another delivery boy working 
for Mr.  Taylor afterwards. On thc morning of 26 Xay ,  I opened my 
place of business, as near as I can get at, about se.ven o'clock. Jesse 
Taylor's body was found about ten o'clock. I went over. The body 
was lying with the head to one side, and I saw blood here and here (indi- 
cating), and I went right back." 

Clarence Taylor testified: "I identified this book on yesterday as my 
brother's bank book. I know my brother's handwriting. Yes, that is his 
handwriting and his figures. I found that  deposit slip on Sunday morn- 
ing that  my  brother was found dead in the store on the counter near the 
cash register. I forget what day we found the book, but i t  was found 



480 IN T H E  S U P R E M E  COURT. [ I97  

in the desk where the money bag was. I saw my  brothw make out the 
deposit slip that  Saturday night before lie was founil dead Sunday 
morning. (Sta te  offers in evidence the deposit slip and bank book and 
the pistol and two bullets about which Dr .  Large testifiad.) I saw my 
brother checking up Saturday night, but didn't know hcw much he had 
until I seen the deposit slip. I never saw that before Sunday morning. 
I was looking a t  my brother when he made out the slip and put it i n  the 
bank book. I was three or four feet from him. I do not know the exact 
figures. I found i t  a little after ten o'clock Sunday morning. I left 
the store Saturday night around one or one-fifteen. He put the money 
in the bank book in a bag and tied it up. I don't know v h a t  my brother 
did in respect to the slip after I left. I know what the slip called for. 
I didn't count the money and couldn't tell you. Tha t  is the bag. H e  
had a key ring on his  belt and the door key mas on there, but what was 
on the other keys I don't know. I never saw them but one time. I have 
made a search in the store for them, but have been unable to find them. 
(State offers in wide& the bag.) I found the bag i r  the desk Wed- 
nesday morning, I believe." 

George Planfer:  That  he lived on Atlantic ,Irenue in  Rocky Mount 
and made hogsheads. H e  identified the 41 caliber Colt revolver-the gun 
preriously identified by the father and t v o  brothers of Jesse Taylor which 
the father had loaned Jesse Taylor;  that defendant came to his house 
Sunday morning before last between 3 and 3 o'clock and knocked on the 
door; lie was in bed. After somc conrcrs:~tion, he pulled out the re- 
volver and handed i t  to him and said keep it until he called for it. Later 
011 the smile morning he tried to buy the pistol on credit from Fox. The 
r c~o lve r  had five bullets in it and s is  chanlbers, but theie was no empty 
shell i n  it. Defendant did not tell where he got i t  or  why he ~vanted 
liim to keep it.  The  first time hc came in a Hudson cal like Ben .John- 
son drives; the second time in a n  open Ford. 

I j e u  Johnson: "Was taxi driver and lived in  Rocky Mount. H a d  
known drfcndant tn.0 or three years. H e  was parked on the morning of 
26 May a t  Douglass Drug Store. F o s  said he wanted him to take him 
home. H e  carried defendant to wr ious  places, one Fralik Williams ac- 
companying the defendant: (1) To defendant's home cn Pennsylvania 
AIrenue;  ( 2 )  about five minutes afterwards to George I'lanters; ( 3 )  to 
Easter Ricks' house; (4)  to Wimberly's Pressing Club; ( 5 )  to Myrtle 
Alvenue; (6 )  to Rosa B. Ellis' house, then to Douglass ] h u g  Store, and 
he and Williams got out. Tha t  was about 3 :30 o'clock. Fox, when he 
 vent to the Pressing Club, got some dresses and carried them to Rosa 
B.  Ellis'. H e  did not know Planter  and heard no convwsation between 
them. He was paid $1.05 for the trip." 
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John Jones: "Lived in  Rocky Mount and worked for the Dodge people. 
H e  knew defendant, and on Saturday morning, 23 Xay ,  defendant came 
by and ~vanted  to buy an  old automobile from him. H e  for screral months 
was after him to buy an  old car. I told him there was an old Ford he 
could have for $20. H e  looked a t  it  and liked it, and said lie would 
come after  it  hen he got the money. Told him he had brtter hurry,  
as he could not hare  it unless he came by 6 :30 that  erening. At ten 
minutes to six he came back and said he didn't ha re  the moiicy, but 
expected to get i t  pretty soon. Next morning about >:30 he came to 
witness' house arid awoke him and everybody else in his house, a i d  asked 
if he could get the car that  morning. Tl-itness said he thought so, and 
asked him if he had the money, and he said 'Yes,' and pulled out two 
ten dollar bills-$20.00. They  vent o w r  to the foreman's, and he told 
them he would get down a t  the place of business about 8 o'clock, and 
that  defendant could get the car. I n  going to  tlle foreman's defendant 
went by the police station atid through the public streets of Rocky 
Mount, where he could be seen by both nhi tc  a i d  colored, and the officers 
of the l av .  He did not secm excited, nor did 11r3 t ry  to hide or conceal 
himself. Defendant had a little liquor in Iii? pocket wheii he came to 
me that  morning, and I told him he had better thron- i t  away because 
my Boss didn't like liquor, and I didn't want him to see any around. 
When he came to my house a t  five-thirty he didn't look like lie had drunk 
a drop." 

Cla~rsnce Grif ln: "Drove a transfer in Rocky Mount. About seven 
o'clock, 26 X a y ,  in front of Dunbar's Cafe, defendant hired ~ri tness to 
take him across town to Roqa 13. Ellis' liousc. H e  stayed there about fire 
minutes, and he brought him back to the transfer shed and put him off 
a t  Burnette's Drug Storc. H e  paid him 75 cents, and that  was all the 
money he saw him have; went through the heart of Rocky Mount. 
colored section, and could be seen by them. Went in public places, and 
defendant acted perfectly natural;  didn't seem in a hurry  or scared. H e  
v a s  not flourishing money around like a man that  had plenty of it." 

Alexander Granf:  "Lived in Rocky Mount, and had lriio\~-n defcliilant 
three or four years. N e t  defendant Sunday morning, 26 Nay,  a t  Doug- 
lass' Drug  Store, and had just come out of Dunbar's Cafe and had a 
lunch wrapped up. Drove u p  and asked me if I wanted to go to Wilson. 
Told h im yes, but I had no money, and defendant said he nould take 
care of that  part. H e  and another colored boy went in the Ford that  
defendant told him he had bought that  morning for $20.00. Left Rocky 
Mount ten minutes to eleven o'clock. Before they left Rocky Mount 
defendant showed him and the boy $7.00; before they got to Sharpsburg 
defendant showed them $55.00; said he got the money from his mother, 
who had sold some Liberty bonds. Said he  was going to his aunt's to 
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STATE V. Fox. 

get some money left him by a relative, and he had just come of age and 
could get it. Stopped a t  Sharpsburg on the way to  Wilson. Went to 
Stantonsburg and P a u l  Chapel, where defendant's auc t  lived. They 
ment to service. Left the chapel about 4 :30 p.m., and ment to Snow Hill.  
Returned to Wilson a t  7 :30; ate supper i n  a cafe. After supper defend- 
ant  called u p  Rosa B. (Ell is)  over phone at Rocky Mount. Tha t  Fox 
afterwards told witness that  the gir l  said, 'I know som2thing on you,' 
and that  Fox asked her to meet him a t  E l m  Ci ty ;  that  they went to E lm 
City, but that  Rosa B. did not meet them; that  they s t q e d  in  Wilson 
that  night;  that  they were having constant car  trouble. They stayed 
that  night in a hotel. That  on Monday morning they decided to  go to 
Greenville. On the may to Greenville they stopped in Farmrille. At  
Farmville they parked the car near a telegraph office, a.?d that  witness 
sent a telegram to his mothcr a t  Rocky Mount;  that  the other party 
sent another telegram to some one in Rocky Mount ;  that  Ernest Fox 
sent a telegram to Rosa 13. a t  Rocky Mount. 'I seen them man write it.' 
(Question) What did he say to h e r ?  (Defendant object$.) 

By the Court:  Did you hear Fox tell the man what to say in  the tele- 
gram ? Snswer : yes, sir. 

Q. Was tha t  i n  tho telegram what Fox sa id?  Answer : H e  said 'I like 
to know what you are talking nbout,' and said to wire him back in care 
Greenville Western Union. This  was about eleven o'clock Xonday 
morning. W e  then struck out for Greenville. W e  drove around to~~11,  
and he got out and parked his car about a b l o ~ k  from the '\Testern Union, 
and went to the Western Union to see if the telegram came. I t  Tvas 
twenty minutes to twelve o'clock then, and the telegram hadn't come. H e  
had a suit pressed. Witness then proceeds to tell Fcx's movenlents 
around Greenville, and about the witness and the v i t n c d  companion, 
aside from Fox, spending Monday night in an  auton~obi l~?  in Greenville. 
The  next time we saw him he was under arrest in Greenville. That  was 
the next morning-Tuesday." 
DT. V. Lee Large TVRS admitted to be a medical expert. H e  exanlined 

tho body of Jesse Taylor on the Sunday morning near eleren o'clock. 
"The body was on a cot in the northwest c o r n u  of the store building. The  
body was lying on the cot on the right side. H e  had ;t bullet nound 
which entered on the left side or under the left side of his jax ,  barely 
missed the jaw-bone; ran  slightly backward and across tc enter the base 
of the skull between the ears. (The  witness is here qualified and the 
court finds as a fact that the witness is an expert in judging the caliber 
of a pistol and the size of a pistol ball.) 

Question: Have you an opinion satisfactory to  yourself on this ques- 
tion, as to whether or not Jesse Taylor, the wound which was found in 
his neck, was inflicted while he  was lying or standing up ? (Defendant 
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objects; objection overruled, and defendant excepts.) Answer: Yes, sir, 
my  opinion is that  he was lying doivn. 

Question: I ask you to explain so f a r  as you can why you say tha t ?  
(Defendant objects; objection overruled, and defendant excepts.) An- 
swer: First  the range of the bullet from its  point of entry to its final 
point of lodging in  the head of this man was such that  ~ i - o d d  have made 
it impossible for a man to have been in a standing position ~ 1 1 ~ 1 1  the 
shot was fired; and, secondly, the conditioo of the body was such as  to 
indicate that  the body, i n  other words, this man had never made any 
voluntary movement from the time the shot was fired, and i t  is borne 
out by the wound. The wound was such as mould have caused immediate 
paralysis of the body, after the bullet was fired. There was no other 
wound on his body." 

Dr. Large further produced the bullet taken from Jesse Taylor's body 
and testified i t  was in three pieces and was a 41 caliber bullet. 

Witnesses P. C. Ziwlmwwzan and R. 0. W a f s o n ,  police officer, of 
Rocky Mount and deputy sheriff, respectively, mere examined as wit- 
nesses for the State. V h e n  interrogated relative to  an alleged confes- 
sion of the defendant, the defendant objected; whereupon, said mitresses 
were examined in  the absence of the jury with a view of determining the 
competency of their testimony relative to said confession. Upon the cvi- 
dence elicited, i n  the absence of the jury, the court found as facts: That  
the stattments alleged to have been made by thc defendant, both written 
a i d  oral, in the nature of a confe~sion, mere induced either by fear or 
hope, and that  such statements as so alleged to haxe bwn made by the de- 
fendant were riot voluntary in their nature. Upon such findings by his 
Honor, upon nlotion of defendant, the eridence of witiiesses Zimmernian 
and TTatson, relating to the a l l cg~d  confessions, were excluded. 

I11 the absence of the jury, the following witnesses were examined : 
George T. Sugg, defendant Erncst Fox, R. 0. Watson, S. P. Marler, to 
determine the competency or incompetency of the witness George T. 
s u m .  

Upon the conclusion of the evidence the court below found that  as a 
fact the statement made by the witness George T .  Sugg, while said mit- 
nesses were inspecting the jail along with other grand jurors, was a 
roluntary statement and rules the same admissible in  evidence. (De- 
fendant objects; overruled; defendant excepts.) 

I n  the presence of the jury:  
George Sugg: "I was a member of the grand jury during the present 

six months. I came on the first of J anua ry  and go through the year. 
I n7ent to the jail on Monday afternoon and made an  inspection. I saw 
this fellow here, but I didn't know who he was. I asked h i m  what  he  was 
doing in there and what  h e  was in there for, and ha told he  was in there 
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for killing a m a n ,  and I said, ' F o r  what?' and Ize said, ' F o r  h i s  money.' 
I asked hint had he  b e m  in trouble before, and he said two o r  three 
times. I didn't ask h i m  anything else. I did not put him,  in a n y  fear to 
fell. I did not know who he  was w h e n  I asked h i m  t h a t ;  I did not know 
that  he  was the  nzan that  was alleged to  have killed Jesse Tay lor .  I had 
been upstairs. I went into all the rooms. A11 of the grand jury came in  
the cell where Ernest Fox mas confined, that  could get i n  a t  one time. I 
am not sure about that, though. Some of the grand jury were ahead of 
us ;  we were going all over the house. I don't remember who was with 
me a t  the time of the conversation. There were eight or  ten or twelve 
people in there. We did not communicate to Ernest Fox what we were 
in there for. I did not have any idea that  this was the man that  was 
accused of the Rocky Mount murder. That 's  what  he said, ' F o r  killing 
a man,' and I said ' F o r  what?' and Ize said, ' H i s  money.' I asked other 
prisoners i n  the jail what they were in there for, some white and some 
colored. I knew nothing about the previous conversa t io i~  other people 
had with Ernest Fox. I had never seen him before that  day. We were 
in  there about four o'clock. That  was all he said to me. I don't reinem- 
b ~ r  when I first told what transpired between us. 1 haven't told an  
officcl., because I left here and ment home. I did not communicate this 
conversation to any officer. The  sheriff served subpoena on me this 
morning." 

I-'. C. Zimmcrman's  testimony was a narrative of a conversation he 
had with defendant as to his whereabouts on the night of the killing. 
About 1 2  o'clock defendant and Frank Williams had purchased a half 
gallon of whiskey for $2.50 from Dancy Ward on Langley Road the 
other side of the A. C. L. Company's pump station. H e  paid $1.75, Wil- 
liams the balance, and they came to town to the Douglass Building, went 
in Wimberly's Pressing Club, got some clothes, and Ben Johnson took 
him home a t  2 o'clock Sunday morning, and mas there until 6 o'clock 
and ment to Douglass Building; ment about 9:45 to W i  son. H e  then 
narrated where defendant told him he went. "I asked hirz what he paid 
for the car and he said $20.00. I asked him where he  got the money to 
buy the car and he said he won i t  gambling, and I asked him where, 
and he said 'Langley Road in a tobacco barn.' I asked him how much 
moncy he had when he bought the car, and he said $43, and I asked him 
how much he had when he entered the game, and he said $8.00; and I 
asked him how much he won, and he hesitated and I said, 'Did you win 
$35.001' and he  said 'Yes.' And I asked him how much money did he 
have in his pocket after he bought that  autoniobile, and he said '$43.00,' 
and then I asked him where did he  get the money to buy ihe car, and he 
said J i m  Whitley gave him $4.00, his brother, Harvey Fox, Jr., who is  
just a small fellow, gave him $8.00, and he  said he hall $8.00 a t  the 
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house he had saved for the purpose of buying a car. I then asked h im 
if he  had any more money from Sunday morning until the time he was 
arrested except the $43.00 in question, and he said 'NO,' that  was a l l  
he had. . . . I asked him where he was a t  12  o'clock and he said 
a t  Dancy Ward's buying whiskey. I asked h im where he was a t  1:30, 
and he said 'In a tobacco barn, Langley Road, gambling.' I asked him 
who was in the game, and he said 'Kathan Speight and Charles Woodard 
and four others.' I asked him where he n a s  a t  8 :l5, and he said ' In  the 
tobacco barn gambling.' I asked him where he mas a t  3 :30, and he  said 
he was stiIl i n  the tobacco barn gambling. I asked him where he was a t  
5 o'clock, and he  said he was a t  home. I asked him what time he got up, 
and he said about 6 o'clock. I then asked liinl if lie knew Jesse Taylor, 
and he  said he did, and I asked him did he  ever work for him and he 
said he did. I asked him how long, and he said three weeks. I asked 
him did he ever see Jesse's gun, and he said he did before he  moved 
from Pittman's store to the placc where he died. I asked him if he 
had ever spent the night in the store with Jesse Taylor on a pallet on 
the floor, and he said he absolutely had not; that  he had never spent a 
night in there. There mere some more questions, but I can't recall them 
right now." 

Tho defendant introduced no evidence. 

Attorney-General Rrumwiitf and ssistant At torney-General Xaslz for 
the S fa fe .  

George M. Fountain and 2'. T .  Thorne for defendumt. 

CLARKSON, J .  The evidence, from the record, is sufficient, with or 
ni thout the confession of defendant, to he submitted to the jury to sus- 
tain a verdict of murder in the first degree. S. v. Xiller, ante, 445. 

The defendant excepts and assigns error to his Honor's permitting 
the witness Grant to testify as to the contents of the telegram sent by 
defendant Fox to Rosa B. Ellis. The witness, however, was standing 
by and heard what Fox said. Not only this, but he saw the man write 
down on the blank what Fox said: "I seen the man write it." H e  said, 
"I like to know what you are  talking about," and to wire him care of 
Greenville Western Union. I t  was no doubt introduced as some evidence 
to show Fox's anxiety as to what Rosa B. Ellis meant when she told 
him over the telephone that  "I know something on you." This was ad- 
missible for what i t  was worth-the probative force mas for the jury. 

The  defendant further excepts and assigns er ror :  Tha t  i t  mas incom- 
petent "to permit State's witness, Dr.  Large, to testify that  the deceased, 
Jesse Taylor, was, in his  opinion, lying down when he received the fatal  
wound, and to further testify as to his reasons, as  i t  invades the provirlce 
of the jury." We cannot so hold. 
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I n  S. v. Jones, 68 N. C., a t  p. 444, i t  is said:  "The olily point made 
was as to the competency of the opinion of the physician who was ex- 
amined for tlie State, as to the cause of death of the deceased, and of 
his posture and position a t  the time he was shot. I t  was lot denied that  
the opinion was competent as to the cause of death, but i t  was insisted 
that  it was incompetent as to tlie posture and position. 'We suppose an 
expert might express an opinion of the posture and position from the 
range of the shot, and other circumstances." 

I n  illcillanus u. R. R., 174 Kc'. C., a t  p. 737, the following observations 
are made: " I t  was also urged for error that  Dr.  &Coy, a witness for 
plaintiff, who had made a professional esaniiuation of the intestate at 
the time, was allowed, over defendant's objection, to testify that  'from 
the nature, condition and position of the mounds, he was of opinion that  
the intestate was lying down a t  the time the same mas inflicted.' I t  1 d 1  
be noted that  this witness, admitted t o  be an expert, spoke from a pro- 
fessional and personal exan~ination of the intestate, and the answer, to 
our minds, was clearly within the domain of expert opinion. Both ques- 
tion and ans\vcr are approved and upheld, we think, i n  Fcrcbee v. R. R., 
167 X. C., 290; Pawish  v. R. R., 146 K. C., 1 2 5 ;  S. v. Jones, 68 N. C., 
443." Shaw I . ,  l iandie Co., 188 IV. C., 222; Butler v. Fe-tilizer Works, 
195 N. C., 400; S t r e e t  u. Coal Co., 196 N. C., 178; see i:. v. Carr, 196 
N. C., 129. 

The most serious contention of defendant was the adnission of the 
testilnonp of Grand Ju ro r  Sugg, who visited the jail for the purpose of 
inspection. Tlie defendant's confessions to the officers, made prior to 
that time, were ruled out on the uou l ld  that  defendant was induced " 
to make them froni fcar or hoge. The  court below. on the v o i ~  d i w ,  
fourid that they "were induced either by fear or hope, and that  such 
statements as so alleged to lia~re been made by defendant were not volun- 
tary in their nature." These confessions to the officers were, from the 
findings of the court, properly excluded, and the court Ielow gave the 
rule that  is followed in all civilized nations. 

I11 S. c. Roberts, 12 S. C., a t  pp. 261-2 ( 1  Dev., 259), relied on by 
defendant, tlie law is thus stated by H e n d s r s o ~ ~ ,  J.: 'LConfessions are 
either voluntary or inroluntary.   he^ are called voluntary, when made 
neither under the influence of houe 01. fear. but are attributable to that  
love of t ru th  which predominates in the breast of every man, not oper- 
ated upon by otlier motives more powerful with him, and which, i t  is 
said, i n  the perfectly good man, cannot be countervailed. These confes- 
sions are the highest evidences of truth,  even in eases affecting life. Bu t  
it is said, and said with truth,  that  confessions induced lly hope or cs- 
torted by fear, are, of all kinds of evidence, the least to be rclied on, and 
are therefore entirely to be rejected. I t  seems to be admi tkd  in this case, 
that  the confessions first made, were of that character, and were therefore 
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rejected; but that  being repeated to the same person some time after- 
wards, they lost their original character, assuming that of free and vol- 
untary ones, and became evidence of the truth.  Bu t  for what reason I 
am at a loss to coneeire. IIow or whence does i t  appear, that  the motives 
which induced the first confession had ceased to operate when it was re- 
peated? I t  is not incumbent on the prisoner to show that  they resulted 
from the same motires. I t  is  presumed that tliey did, and eriderice of the 
most irrefragable kiud should be produced to sho~i- that  they did not. I t  
is sufficient that  they may proceed from the same cause ( 4  Starlrie, 49)." 

I n  S. v. Fisher, 51 C., p. 478, Battle, J., shows that  the reference 
made by Hpntlerson, J., to Starkie, was from Ed. 1824, p. 49. The  
learned judge says thgt " In  a subsequent edition ( that  of 1848, p. 36), 
Starkie somewhat modifies the rulc, and says, 'where a confession has 
once beeri induced by such means, all subsequent admissions of the same, 
or like facts must be rejected if tliey have resulted from the same influ- 
ence.'" S. I ! .  George, 60 N. C., 233; S. v.  Lowhome, 66 N .  C., 638; 
X, v.  Ellis, 97 N. C., 447; 8. v. IIarrison., 115 N .  C.,  706; Sf. c. Winston, 
116 AT. C., 990; 8. 1.. Rodnz,an, 188 N .  C., 720; ,\'. c. I ITh i f en~r ,  191 
N. C., 659; 7 A. L. R., 420; S. t i .  Sezcsome, 195 N. C., 552. 

I n  8. 2'. Lowllorne, supra, at  p. 640, we find: " I t  is true, that in the 
case of S'. c. Roberts ( I  Dev., 259), the confession was made to the 
same person, but that, we think, can make no difference." 

I n  S. v. Drake, 113 N. C., at p. 628, Burweli, J., in  regard to confes- 
sions, said : "I t  is a well settled rule that  if promises or threats have beeri 
used, i t  must be made to appear that their influence has been entirely 
done away with before subscquent colifessions can be deemed rolur~tary,  
and therefore admissible. Arid hence, it having been found that  an 
improper influence n.as used to obtain the confessioi~ that  was excluded, 
and it not har ing  bcen made to appear that that  influence liad been in 
any way removed, the confession made on the journey to jail to one of the 
crown should also have been excluded. 8. u. D~al i e ,  hd N.  C., 592." S. v .  
Page, 187 3. C., 512; S'. I ! .  Uo11atlon, 142 K. C., 695; S. 1 ' .  Tl'hifener, 
supra. 

"Confessiolls are to be taken as prima facie voluntary and :rclnlissible 
in evidence, unless the party against whom they are offered allege and 
show facts authorizing a legal iriferencc to the contrary." hi. L'. Sanders, 
84 AT. C., at p. 730; S. v. Rodman,  sup?-a. 

This Court, throuqh Dil1a1-(2, J., speaking to thr  subject in R. u .  
Salnders, szipru (84 S. C . ) ,  at  p. 730, said:  "Under the objection made, 
the adinissibility of tlic confession depended on the facts accompanying i t  
and the legal inference tlicrefrom, the facts b h g  matter for the decision 
of the judge and conclusive. a11t1 the sufficiency or imufficiellcy thereof 
to warrant  the admission or exclusion of the evidence being matter of 
law reriewable in this Court. S. c. dndrelr, Phil .  (61 N .  C.), 205; 
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S. v. Whitfield, 70 X. C., 356. I f  f r o m  t h e  facts  t h e  legal inference be 
t h a t  the  confessioil was voluntary, then t h e  evidence was receivable, 
otherwise, not." S. t i .  Il'hifcner, supra; Smith c. Kron,  96 11'. C., a t  
p. 396. 

T h e  confessioils made  to the  officers hav ing  been ruled c u t  a s  incompe- 
tent, induced ei ther  b y  hope or  fear ,  i t  must  be made  o appear  t h a t  
t h a t  influence h a s  been dolie away  with o r  removed before subsequent 
confessioils can  be deemed voluntary a n d  t l~ere fore  admissible. When  
objection is  made, the  competency or  incompetency mus t  he heard  on the  
voir dire. "Voir dire-to speak t h e  t ru th .  T h i s  phrase denotes the 
prel iminary examinat ion which the  court  m a y  make  of one presented a s  
a witness o r  juror ,  where h i s  competency, intcrcst, ctc., is  objected to." 
Black's L a w  Dic., p. 1612. 

Tlic court  below on  t h e  voire dire heard  al l  the evideice introduced, 
iiwluding t h a t  of defendant, and  found  tha t  the statement made  to t h e  
g rand  j u r o r  was  voluntary a n d  admissible i n  evidence. T h e r e  was evi- 
d e r m  to sustain this  ruling, therefore the testimony of the  g r a n d  ju ror  
was properly admit ted as  e ~ i d e n c e ,  i n  th i s  w c  can see nr, error .  F r o m  
the  wliolo record we can  find 

No error .  

LEON WEST, hlrrvo~r, nr HIS SEXT F I ~ N D ,  ED WEST, v. 1%. R. M U R P H Y .  

( W e d  2 October, 1099.) 

1. Wills E &Devise to B. so long as she should live and if no cllildron 
then to C .  gives a child of B. a remainder after B.'s life tstate. 

Where tlie onnr r  elf the feel t le~iscs  his I:lnd to his grantltlauglitc~r so 
lolil: nh d1e sl~ould llvc. ant1 if' no childrcw, then to her b ~ o t h e r  hy name. 
thr  g ~ ~ ~ i ~ t l d n n g l l t c r  ~ N > I I I ~ :  I)ut :I child a t  tllc date of the 11 ill: Held,  upon 
tlir grnutld:~ughter dying leaving her surviviilg a child, the child takes 
:I rt>lu;~indrr in the lands by iinplicntion a s  purchnser under the  ill, the 
~ r : r ~ i t l d : ~ n ~ l i t r r  l i a ~  ini. 11ut a life estate., and her hrothcr ta iing no  interest 
i l l  the Imd,  the c o n t i n ~ c w y  ulron which his eitutt? \ \as  to bt' divc.stc>d 
1iavi11g 1i:lplx~ned. ('. S., 1737. 

2. Wills F &A rcmainderman by purchase under a will is not estopped 
by deed of the life tenant and contingent remainderman. 

Where the interest of a contirigellt rcmninclermsn under n will has 
been dircstcd by tlicx Iia1)pcning of the eol~tingelicg, the rc~naiilderruan 
who takes the 1:llids 113' l)urcli:~sc under the will is not es tcypd  by a deed 
of the life tcwnlt autl the contingent remainclcrmnn from settinl: up his 
title a s  against the grnntee therein. 

3. Wills E a-General rules for tlie construction of wills. 
I n  construin:: n will effect \vill be given to the intention of the testator 

as gathered fro111 the written instrument unless in contrnvention of some 
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rule of la\\, and nherever possible effect \\ill be givw to every clause and 
clvcry w n ~ d ,  and a devise of real property will be construed as a devise 
in f w  simple unlesc, the will or some part of it shons an intent to convey 
an estate of less dignity, C. S ,  4162. 

4. Sam-Presumption against intestacy. 
In construing a nil1 thrie is a presumption acainst intrstacy. 

5. S a m e A n  estate under a will may be created by implication. 
By will an estate may pass by mere implication from the language 

used, without any express uords to direct its course, hut the implication 
must be necessary, or highly probable, and not merely possible. 

APPEAL by defendant from a judgment of Daniels, J., given upon an 
agreed statement of facts, heard a t  Chambers by consent of parties. From 
GREEXE. Affirmed. 

Bryant Mooring, a residrnt of Greene County, died 28 March, 1911, 
leaving a mill which was duly admitted to probate. I tem 5 is  as follows: 
"I give and bequeath and devise to rrly granddaughter, Bertir Hill,  the 
following piece or parcel of land boundctl and described as follows: 'Be- 
ginning a t  a stake , containing 20 acres, more or less, and being 
known as lot number three in a plat made by R. E. Beaman for Bryant 
Xooring, dated 3 May, 1904, to her so long as she should live, and if no 
children, then to her brother, F rank  Hill." Bryant Mooring was seized 
in fee of this property a t  the time of his death. 

Bertie Hill,  after her marriage with E d  West, died on 27 June,  1933, 
leaving Leon West, the plaintiff, surviving her as her  only child and heir 
a t  law. On 7 June,  1920, after the birth of the plaintiff, Bertie West, 
joined by her husband, and her brother, Frank Hill,  executed a deed pur- 
porting to convey to  W. B. Murphy, the property described in item five 
of the will of Bryant Mooring, which is duly recorded in the registry of 
Greene County. The defendant has been in possession of the lot i n  con- 
troversy since the day this deed mas executed. The  plaintiff brought suit 
to recover the land on 17 November, 1923. 

I t  was adjudged upon thc agreed facts that  Bertie Hil l  took an  estate 
for life i n  the devised lot, and that  upon her death the plaintiff, her only 
son and heir a t  law, became the owner of the fee in remainder. T h e  
defendant excepted to the judgment and appealed. 

Teague d Dees and J .  E7atison I'lzornson for plaintif. 
J .  Paul Frizzelle and George X. Lindsay for d ~ f c n d a n f .  

ADAMS, J. I f  under the fifth item of her grand'father's will Bertie 
H i l l  acquired a defeasible fee which became absolute when she died leav- 
ing issue, the plaintiff, her son, would be deemed to have taken by 
descent from his mother and not as a purchaser by implication under the 
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will. Il'hiffield v. Garris, 134 N .  C., 24. I n  this eveut he would be 
estopped by his  mother's deed. Crawley v.  Stearns, 194 N. C., 15. Bu t  
if the devise be construed as a gift to the granddaughter for lier life 
with remainder by implication to her son, the latter will be regarded as 
a purchaser and will not be denied the right to assert his title. The first 
question, then, is  whether Bertie Hi l l  was given a life estate or a de- 
feasible fee. The  answer must be sought in the testator's intent as set 
forth in his will; for under the accepted rules of constructiou the written 
and not the unexpressed intent must control. Pilley v. Sulliuan, 152 
K. C., 493; JlcIcer c. XcRinncy ,  184 N. C., 393; lVilliams v .  Besf, 
195 N. C., 324. 
-1 defeasible or determinable fee is  one which may continue forever, 

but is liable to be determined by some act or  occurrence limiting its dura- 
tion or extent. Because of the possibility of its continuing forewr  it is 
called a fee;  it  is  said to be determinable or defeasible llecause its co~r- 
tinuance may be defeated or avoided by the happeniug of the prescribed 
act or  contingency. 

Unless the will, or some part of it, shows an intent to convey an estate 
of less dignity, a derise of real estate will be construed to be a d e ~ i s e  in 
fee simple. C. S., 4162. A gift  to a person absolutely, with a provision 
that if he die without leaving children the property shall go to anotl~er,  
vests in the primary devisee a common-law fee condition:~l, which is de- 
fcasihle upon his death without leaving a child. Sadler v. Wilson, 40 
IT. C., 296; Whi t f i e ld  v.  Garris, supra; Dazrson v. Ennl.tt, 151 AT. C., 
543; Pwrett v. Bird, 152 N. C., 230; Smith v. Lumber Co., 155 S. C., 
389. I n  the cited cases the devisees took an estate in fee defeasible upon 
the happening of a subsequent event; but the principle upon which they 
are founded has no application to d e r i ~ e s  in which by the terms of the 
will the first taker acquires only a life estate. T o  this rule there is an ex- 
ception, A life estate thus given may be enlarged into a fee' when the par- 
ticular disposition is to be determined, not as a rule of construction, but, 
as in Shelley's case, as a rule of law or a rulc of property, regardless of 
an  intent to the contrary appearing in  the will. Reid v. S e a l ,  182 PIT. C., 
192; Soblcs E .  Sobles, 177 K. C., 245. Bu t  as shown in  many of our 
decisions the exceptions serve to clarify and impress tho rule. Fo r  ex- 
ample, a father har ing  derised to his  daughter N a r y  an estate during 
her natural  life and to  the heirs of her body, on conditior if she had no 
heirs of her body the mtate should go to his son, it was held that  X n r y  
took a life estate. Bird v.  Gilliam, 121 N .  C., 326. I n  X a y  c. Lc~ris ,  
132 N .  C., 115, i t  was held that  Benjamin May mas given a life estate 
by the following devise: "I loan unto my  son Benjamin N a y  my entire 
interest i n  the tract of land . . . to be his during h~ natural life, 
and a t  his death I give said land to his heirs, if any, to  Ee theirs in fee 
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simple forever; and if he  should die without heirs, said land to revert 
back to his nest of kin." I n  a later case the follo~ring clause was con- 
strued : ('I leave hIartlia AIorgaii, wife of James I lorgan,  -1S1:: acres of 
land . . . during her life, then to her bodily heirs, if any;  but if she 
have none, back to her brothers and sister\." The  C'ourt snit1 that  
3lartlia thereby acquired an estate for her natural  life. l ' uchc f f  v. 
X o ~ - p n ,  158 N. C., 3-14. On this point the follo~ving cases of later date 
arc equally conclus i~e:  , J o ~ c s  v .  l l ' h i c h a , d ,  163 PI'. C., 2-11; Illuchlcdc/e 
v. ,Simmons, ISO X. C., 3 3 5 ;  I17aliace (-1. TT7allccce, 181 S.  C., 158; Rezd  
r .  S e a l ,  s u p r a ;  W e l c k  7'. Gibson ,  183 R. C., 684. The pri~iciple per- 
vades all tlie recent decisions in  nhich  tlie question is discussed; and, 
indcecl, so rigidly is it  applied that  a devisee for life i th 11o:ver of dis- 
position takes mi estdte, not in fee, but oldy for his natural life. C'lretcw 

1 % .  M a s o n ,  138 S. C., 5 7 s ;  Roanc 1 % .  Robznson ,  188 S. C., 628. I t  is  
o h  i o u ~ ,  therefore, that Bertie Hil l  n a s  g i v ~ n  only a life estate under the 
fifth item of tlie ni l l .  

111 the fourth and sistli items the t lc~ise  is  to t l ~ c  first taker so long 
as lie or she lives, arid then to his or her cliildrcii; but in the fifth, to the 
first taker so long as slic should live, and if no children the11 to her 
brother. The  appellaut argues that the testator intended by the fourth 
alid silt11 i t e i n ~  to give tlie first talier :L life estate n i t h  reninincler in fee 
to the childrw, ant1 by itcm f i ~  e to give tlic firit taker a fee ill the event 
she should die lcaving children. 

This constructiori would riot only strike out tlie words "so long as she 
should live," and disregard the rule that nllerel er posiible effect must 
be gixen to e~ ery clause and el cry n o d ;  it nould run couuter to tlic 
principle uliifornily maintai~ied i11 the decisions to nliicli n e  have re- 
ferred. Xorever, the difference in  ~ e r b i a g e  is not ul~favorable to the 
plaintiff, nliose mother n a s  ul~niarrietl and a p p a r c ~ ~ t l y  a mere child 
nhen tlie testator died. Tlie uncertainty of Bcrtie Hill's leaving sur- 
viving childreli was the contingency which the testator had in mind and 
for nhich  he niade express provision. 

What  interest did the plaintiff get under item fire? I f  the first taker 
had died leaving no surviving child, her brother would have take11 the 
fee as contingent remainderman. But  the plaintiff survived his mother, 
the first taker. The  remainder was not g i ~ e n  him in express terms. K a s  
it given hini by implication? That  an estate may be created by implica- 
tion from the language used by a donor in a written instrument is un- 
questionable. "By a will an  estate may pass by mere implication, with- 
out any express nords to direct its course, . . . and whew implications 
are allowed they must be such as are necessary, or highly probable, and 
not merely possible." 3 Bl., 381. Bu t  in H a u s c r  v.  C r a f t ,  131  S. C., 
319, it is said that  where the devise is  in the first instance to the parent 
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for life and then over to ulterior devisees if the parent die without leav- 
ing children, the lam will raise an estate in  remainder by implication i n  
favor of surviving children upon slight indication of an intention to 
to that effect. I n  the clause there construed Katherine Elcott was given 
certain property which was to be hers during her natural life only, 
"and should she die without leaving any child or children the property 
was to be divided among the rest of the testator's heirs." She died leav- 
ing children. The Court held i n  an exhaustive opinion written by 
Walker, J., that she took a life estate and that her su r~~iv ing  children 
took an estate in remainder at  her death by implication. 

The language used in item five is substantially the same as that which 
was construed in Hauser v. Craft. Construed in the light of the testa- 
tor's manifest intention it should read, ((to her (Bertie E l l )  so long as 
she shall live, and, if she die leaving no children, then to her brother, 
Frank Hill." C. S., 1737; Willis  v. Trust Co., 183 N.  C., 267; Vinson v. 
Gardner, 185 N .  C., 193. This interpretation conforms to settled prin- 
ciples. Bertie Hill's interest ceased at  her death. Frank Hill took 
nothing because his contingent interest was dependent upon the death of 
his sister leaving no children. There is a presumption against intestacy, 
and unless the plaintiff has the remainder the fee is in ahyance or must 
revert to the testator's heirs. We have not discovered an,y indication of 
such an intent in Bryant Mooring's will. The judgment is 

Affirmed. 

L. D. ROEBUCK AND WIFE, HANNAH ROEBUCK, v. J. J. CARSON AND 

J. L. GURGANUS, TRUSTEE. 

(Filed 2 October, 1929.) 

Appeal and Error J a-In injunction proceedings Supreme Court may re- 
view evidence, but it is presumed that the judgment is correct. 

While the Supreme Court may review the evidence and findings of fact 
by the court below upon appeal in injunction proceedings, the presump- 
tion is that the judgment of the lower court is correct, with the burden 
of showing error on the appellant, and where the court does not find the 
facts and there is no request therefor, it is presumed that he found 
the proper and necessary facts, and the judgment will be affirmed. 

CIVIL ACTION, before Moore, Special Judge. From MARTIN. Heard 
at Chambers 4 May, 1929. 

This case was considered by the Court upon a former appeal reported 
in 196 N. C., 672, 146 S. E., 708. The only difference in the facts in 
the present case and upon the former appeal is that i t  is alleged in the 
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present case that  "after the execution and delivery of the notes and 
deed of trust . . . there was an agreement between plaintiffs and 
defendant Carson as to the extension of time of payment of the notes 
above referred to;  . . . that  the defendant Carson promised and 
agreed that  if the plaintiff, L. D. Roebuck, would pay him the sum of 
$500 that  he  (defendant) would extend the time for the payment of the 
notes above referred to for and during the term of . . . Carson's 
natural life," etc. Plaintiffs secured a temporary restraining order, re- 
turnable before Clayton Moore, Special Judge, on 4 May, 1929. 

Upon hearing the motion, the following judgment was rendered: 
"After considering the pleadings the court is of the opinion and doth 

adjudge that  the restraining order heretofore issued be, and the same is 
hereby dissolved.'' 

From the foregoing judgment the plaintiffs appealed. 

B. A. Critcher for plaintiffs. 
~ l b & t  S. Peel for defendants. 

PER CURIAM. The judge dissolved the restraining order, but found 
no facts. I t  does not appear that  either party requested a finding of 
facts. I n  such cases the determinative principle of law is thus stated in 
Went z  v. Land Co., 193 N .  C., 32. "In injunction proceedings this 
Court has the power to find and reriew the findings of fact on appeal, 
but the burden is on the appellant to assign and show error, and there 
is a presumption that  the judgment and proceedings in the court below 
are correct." Angelo v. Winston-Salem, 193 N. C., 207, 136 S. E., 489; 
Linebergcr v. Cotton Mills, 196 N .  C., 506, 146 S. E., 213. The theory 
upon which these decisions rest is that i t  is to be presumed, nothing else 
appearing, that the judge found the proper and necessary facts to sup- 
port the judgment. 

Affirmed. 

N E I L L  McK. SALMON, TVILLIAJI B. SALMON AND FRANCES SALMOS 
A'I'KINS v. W. F. XcFhRLAND. 

(Filed 2 October, 1029.) 

Injunctions D H u d g m e n t  in this case continuing restraining order to 
final hoaring affirmed. 

Where upon the hearing the court finds that the defendant failed to 
comply with the terms of his contract for the purchase of certain lands 
and had abandoned the contract, and had thereafter trespassed upon 
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the lands and cut and removed timber therefrom, and th:it the defendant 
is insolvent, a judgment continuing a temporary restraining order to final 
hearing  ill be affirmed on appeal. 

CIVIL ACTION, before i l l idyet te ,  J. From LEE. Heard a t  Chambers 
on 24 May, 1929. 

The plaintiffs alleged that  they were the owners of and in possession 
of a tract of land in Lee County, containing about 900 acres, and that 
the defendant, without any claim, title or license, had "at divers times 
entered upon the said premises and cut and removed timber therefrom, 
and is now cutting and removing from said land certain timber of great 
value." The plaintiffs pray for a restraining order. The defendant filed 
an  answer, alleging that he had purchased the land in controversy and had 
made extensive improvements thereon, and was ready, able and willing 
to comply with the contract of purchase. A temporary restraining order 
was issued and made returnable before Midyette, J., who found that 
"the plaintiffs are the owners of and in possession of the land, and that 
the defendant has failed to comply with any of the terms or conditions 
stipulated in  said contract; that  he has neither paid, ofl'ered to pay or 
tendered any portion of the consideration named in said contract, and 
that the whole of the consideration named therein became due prior to 
the institution of this action." I t  was further found as a fact ('that sub- 
seouent to the esecution of said contract the defendant abandoned the 
same and possession claimed thereunder ; that the defendant has during 
the past several months at  divers times, entered and trespassed upon the 
land described in  the complaint, and cut and removed valuable trees and 
timber therefrom. . . . That  the defendant is insolvent and unable 
to respond in  damage for the injury to plaintiffs' land," etc. 

Thereupon i t  mas ordered and adjudged that the temporary restrain- 
ing order "be, and the same is hereby continued to the f nal hearing of 
this cause." etc. 

From the foregoing judgment the defendant excepted and appealed. 

S o  counsel for p la in t i f s .  
Bagget t  & McDonald for defendant. 

PER CURIAJI. The facts found by the trial judge are definite and 
specific, and fully support the judgment continuing the injunction to the 
final hearing. 

Affirmed. 
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H. L. EDWARDS A K D  EMMA G. EDWARDS, HIS WIFE, V. 
H. D. SPENCE. 

(Filed 2 October, 1929.) 

Mortgages H &Plaintiff must pay amount admitted to be due in order to 
enjoin foreclosure until issue of usury is determined. 

The plaintiff in a suit to enjoin the foreclosure of a mortgage on his 
lands upon the ground that he does not owe the entire amount claimed 
in that usury was charged in the notes secured by the mortgage, must 
pay the amount admitted to be due with six per cent interest, or the 
temporary restraining order theretofore issued will be dissolved upon 
the pririciple that one seeking equity must do equity. 

APPEAL by  plaintiffs f r o m  a n  order  of Grady, J., a t  Chambers  on 
1 9  Apri l ,  1929. Affirmed. 

Shaw & Jones f o ~  plaintiffs.  
Whi taker  & Allen for defendant. 

PER CURIARZ. I n  J u d g e  Grady's order  t h e  recitals a r e  t h e  execution 
by t h e  plaintiffs t o  the defendant of two notes, each in the  s u m  of $2,000, 
secured by  a mortgage on lands, a n  allegation by the  plaintiffs t h a t  the 
loan made  t h e m  by  the  defendant  was only $3,500, and  t h a t  $500 was 
charged a s  a bonus or  a s  usury. These allegations mere denied. T h e  
plaintiffs asked t h a t  a sale of t h e  l and  under  the  mortgage be enjoined 
un t i l  t h e  issues joined could be determined by a jury. T h e  order  re- 
quired t h e  plaintiffs who sought equi ty t o  do equity by paying the 
amount  admit ted to  be due  and  interest thereon a t  six per cent. T h e y  
failed to  comply with t h e  order  and  t h e  restraining order was dissolved. 
Under  these circumstances t h e  judgment  mus t  be affirmed. Waters z. 
Garrk ,  188  N.  C., 305. 

Affirmed. 

PlhDhZORTT ELECTRIC COJIPANP v. VANCE PLUJIRIKC, & ELECTRIC 
COMPANY, STEVENSON THEATRES, Isc . ,  s s o  S. S. STEVEKSOK. 

(Filed 9 October, 1929.) 

Laborers' and Materialmen's Liens C a-Amount of subcontractor's licn 
extends only to amount owed contractor at time of notice. 

The right of a subcontractor to recover for material furnished the 
onner of a building is out of the funds due the original contrnctor by the 
owner at  the time notice is given by the s~ibcontractor. and under the pro- 
visions of our statutes is enforcea1)le b r  suit into the contr:ict between the 
owner and the original contractor, and n-ht>re the original colitractor has 



I N  T H E  S U P R E M E  COURT. 

abandoned his contract and the owner has been forced to spend more 
money to complete the contract than was due the original contractor 
under its terms, the subcontractor can recover nothing in his action 
against the owner for material furnished, there being nothing due the 
original contractor. C. S., 2437, 2439, 2442. 

APPEAL by plaintiff from Bamhill, J., at  March Term, 1929, of 
VANCE. N O  error. 

S. S. Stevenson owned a lot in the city of Henderson. H e  leased i t  
for a term of years to Stevenson Theatres, Inc., who after erecting on 
i t  a building comprising a store, a theater, and offices, made a contract 
with the Vance Plumbing & Electric Company to  do p'umber's work, 
to provide for heating the building and for putting in electrical wiring. 
The  Vance Company gave Stevenson Theatres, Inc., n bond in  the penal 
sum of $4,530, with the Metropolitan Casualty Insurance Company 
of New York as  surety, conditioned to indemnify the obligee from 
pecuniary loss. The  plaintiff furnished the Vance Company electrical 
material, wiring, fittings, and fixtures, which were used i ?  the building, 
a t  the price of $592.54. Sometime prior to 5 February, 1027, the Vance 
Company abandoned its contract; and on 5 February, 19137, i t  delivered 
to Stevenson Theatres, Inc., invoices for material furnished the Vance 
Company by the plaintiff. Before these invoices were delivered the  
Vance Company, being insolvent, went into the hands of a receiver. 
The  contract price of the work to be done by tho Vance Company was 
$9,228. The contract provided that  the first payment was) not to be due 
before 14  June,  1926, and that  subsequent payments should be made 
every thir ty days thereafter, and that  each payment, except the last, 
should include not more than 8.5 per cent of all labor and materials in 
the buildings or on the grounds. Stevenson Theatres, Inc., retained 15 
per cent (or $1,161.13) of all estimates approved in accordance with 
the contract; it  had in its hands also an  additional sum, par t  of the 
contract price, when the Vance Company abandoned its contract. 

The plaintiff brought suit against the defendants for $592.54, alleging 
that  upon filing its itemized bills for  material with Stevenson Theatres, 
Inc., the latter became indebted to i t  just as it would have been indebted 
if the contract had been made between these two parties. T h e  verdict 
was as follows : 

1. I s  the Vance Plumbing & Electric Company indebted to the  plain- 
tiff for material furnished in the construction of the building upon the 
premises described in the complaint? I f  so, in what amount? Answer: 
$592.54, with interest. 

2. I f  so, did Piedmont Electric Company give notice to the defend- 
ants of the existence of said debt prior to the completion of said con- 
t rac t?  Answer: Yes. 
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3. I f  so, what part, if any, of the contract price was then unpaid?  
Answer : $21648.43. 

4. Was any part  of said contract price then due the contractor? I f  
so, in what amount ? Answer : No. 

5. Did any part  of the  unpaid balance on contract price thereafter 
become due the contractor, and if so, i n  what amount? Answer: NO. 

There was no exception to  the issues. Judgment for defendants and 
appeal by plaintiff upon assigned error. 

J.  H .  Bridgers for plaintiff. 
Thos. W .  Rufin for defendants. 

ADAMS, J. Although the Vance Plumbing and Electric Company, 
Stevenson Theatres, Inc., and S. S. Stevenson are named as defendants, 
the only answer appearing in the record is that  of Stevenson Theatres. 
The first issue, i t  will be observed, is  restricted to  the controversy be- 
tween this defendant and the plaintiff, and the answer to it was entered 
by consent. As tlic answer to the second was not seriously contested, i t  
is apparent that  the last two issues are addressed to the decisive matters 
in dispute. I t  is xell  to bear i n  mind that the building for which the 
materials were furnished mas not erected by a county, city, town, or 
other municipal corporation and is not one of those to which C. S., 
2445 applies. I t  is private property; and the bond given i11 evidence was 
executed, not by Stevenson Theatres for the benefit of the plaintiff, 
but by the Vance Plumbing and Electric Company to save the Steven- 
son Theatres from pecuniary loss resulting from a breach of the contract. 
The surety on the bond is not a par ty  to the action. 

The Vance Company had bcconle insolvent and had gono into the 
hands of a receirer before the plaintiff gave notice of its claim to 
Stevenson Theatres. The  jury found, in response to the third issue, 
that of the contract price for which the Vance Company had agreed 
to do the work, $2,645.43 was then unpaid. The plaintiff contends that  
out of this amount its debt should be paid;  Stevenson Theatres, Inc., 
contends that  because of the insolvency of the Vance Company i t  was 
compelled to complete the work a t  a cost in excess of the unpaid par t  of 
the purchase price, and that  i t  was therefore not indebted to the Vance 
Company when the plaintiff's notice was served. 

The statute which gives to subcontractors and laborers who furnish 
labor or material for building, repairing, or altering any house, a lien 
on the house and real estate, provides, also, that  the sum total of all 
liens due subcontractors and material men shall not exceed the amount 
due the original contractor a t  the time the notice is given. C. S., 2437. 
I n  section 2438 it  is  provided that  the owner of the real estate, after 



498 I N  THE S U P R E M E  COURT. [I97 

notice is given him, shall "retain out of the amount due the said con- 
tractor under the contract as much as is  due or claimed .by the sub- 
contractor, laborer, or material man, and that  no payment to the con- 
tractor shall be a credit on or discharge of the lien." Section 2439 
makes i t  the duty of the contractor, before receiving any par t  of the 
contract price, to furnish the owner an  itemized statement of the amount 
owing by the contractor, and likewise makes i t  the duty of the owner 
thereupon to retain from the money due the contractor a sum, not ex- 
ceeding the price contracted for, which shall be sufficient to pay the 
laborer, artisan, mechanic or material man. 

These statutes, considered in connection with those which immedi- 
ately follow them, contemplate the enforcement of a lien by the contrac- 
tor, laborer, or material man, after due notice, when the owner neglects 
or refuses to retain an  adequate sum or a proportionate part  thereof 
(C. S., 2442) out of the amount "due the contractor under the contract." 
Accordingly, i t  was said in  Clark v. Edwards,  119 N .  C.,  115, that  the 
lien is good only for the amount due the contractor, laborer, or material 
man and that  the subcontractor, who can only sue into the contract, can 
be put in no better condition. See Building Supplies Co. v .  Hospital CO., 
17G N .  C., 87. And in M f g .  Co. v. Blaylock, 192 N .  C., 407: "The 
policy of the lien law is to protect subcontractors and laborers against 
loss for labor done and materials furnished in building, repairing or 
altering any house or other improvement on real estate, to the extent 
of the balance due the original contractor a t  the time of notice to the 
owner of the claims therefor, but i t  is not provided that  the owner shall 
be liable in excess of the contract price, unless he continue to pay after 
notice of claim from the subcontractor or laborer, and these only to the 
extent of such payments after notice." 

Stevenson Theatres, Inc., had the right under the terms of the con- 
tract to  retain 15 per cent of the contract price until the  completion 
of the work; and if, as found by the jury, the cost of completing the 
work escecded the unpaid part  of the contract price, there was no 
amount due the contractor, i n  contemplation of lam, out of which the 
plaintiff's claim should be paid, a t  the time its notice was given; and 
the plaintiff would be entitled to no relief by claiming t I be substituted 
to the rights of the contractor. 

It is  not necessary to review the cases cited in  the a3pellant9s brief, 
for the reason that  the controlling facts in them differ from those in 
the case under consideration. It may be noted, however, that  the first 
paragraph in  the syllabus prefixed to Lumber Co,  v. Hotel Co., 109 
N .  C., 658, seems to be a t  variance with the fact that  "at the time 
of such notification the defendant owed the said Sanford, as contractor, 
the sum of $0,026." We find 
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I A R R T  DAWSON anD D. G. WHITE, TRADING a s  DAm7SOK \' WHITE, r. 
NATIONAL BBKK O F  GREENVILLE, N. C . ,  ET AL. 

(Filed 9 October, 1929.) 

1. Bills and Notes I a-Upon payment of check without endorsement the 
drawee bank makes acceptance and is  liable to payees. 

While a bank is not ordinarily liable to the payee of a check it  may 
become liable to him upon its acceptance or certification of the check, arid 
vhcre the bank has paid the check otherwise than to the payees or some 
prrion :intl~orizecl by them to r e c r i ~ e  payment :iud has charged the amount 
to the tlrnn-er, the bank ha. acccl~tetl the check : ~ n d  thc 1):lyees may holtl 
i t  liable thereon. C. S , 3171. I11 thi i  caze tlie drawer 11:1ring authorized 
])a;\ merit a. if made to bearer i\ eitoplwd from holding the bank liable, :ind 
had agreed to sa le  the bank harmless in the action. 

8. Same-Burden of showing proper payment is on the bank. 
111 an action 11y the Imycys of a check axainst a bank for paying the 

check othernise than to them or to some IJerson authorized by then1 to 
receire payment, the burder~ is on the bank admitting acceptance to  shorn 
proper payment. 

3. Same-Where check is pajable to two payees payment to one without 
authority of the other does not relieve bank of liability. 

Where n check is ptryzlble to two or more persons as  pagees, or to their 
order, the umouut ot the check mubt be paid to both payees or upon the 
order 09 both, and payment to one of the payees or to the order of one 
without the authority of the other, does not discharge the bank of its 
liability unlcss the gayees are  partners, and evidellce of payment to one of 
tlie pa3 ees is pioperly cacluded. C. S., 3022 

4. Same-Evidence of local custom of payment of checks as if drawn to 
bearer is incompetent in bank's defense. 

Evidence of a local custom of paying checks of tobacco \rarehousemen 
:I. if made to bearer, is properly excluded in an action by the pajees of a 
check, after accc1~tance by the bank, against the bank for paying the 
clleck to  others without their authority or endorsement, title to a check 
being transferable only by endorsemel~t and delivery. C S., 3010. 

A l ~ ~ ~ x ~ ,  hy d ~ f e n d a n t s  f r o m  Duniels, J., a t  March  Term,  1929, of 
PITT. so error. 

Action by the  payees to  recover of t h e  drawee bank the  amount  of a 
cdhecli, payable to  the i r  order. T h e  check was presented f o r  p a p e n t  
by a holder, without thr endorsement of the  payees. The bank pa id  tlie 
amount  of t h e  check to said holder, a n d  charged said amount  t o  the 
account of the  drawers. 

T h e  drawers  of the check h a d  authorized t h e  bank to p a y  said check, 
although drawn payable t o  the  order of the  payees named therein, a s  
if i t  had  been d r a ~ r n  payable to bearer. They admit ted tha t  the  d r a ~ r e e  
bank was  not liable to them f o r  t h e  amount  of t h e  check, and  agreed 
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that in the event plaintiffs recover judgment in this ac5on against the 
drawee bank, the said bank is entitled to judgment against them for 
the amount which plaintiffs shall recover of the said bank. 

There was no evidence tending to show that the payees knew, when 
the check, payable to their order, was issued to them by the drawers, in 
payment of tobacco sold by the drawers as warehousemen for the plain- 
tiffs, that the drawers had authorized the drawee bank tcl pay said check 
without their endorsement, as if the check had been drawn payable to 
bearer. 

The issues submitted to the jury were answered as fol:.owu: 
1. Did the defendant National Bank pay the proceeds of the check 

in controversy to the plaintiffs or to any person aulhorized by the 
plaintiffs to receive payment? Answer : No. 

2. I s  the defendant National Bank indebted to plaintiffs and, if so, in 
what amount? Answer : $359.03, with interest from 21 October, 1926. 

From judgment on the verdict, defendants appealed to the Supreme 
Court. 

Albion Dunn for plaintiffs. 
J .  C.  Lanier for defendants, Noye  & Gentry. 
F.  G. James & Son fov defendant, National Bank.  

C'ONNOR, J. This action was first tried at May Term, 1928, of the 
Superior Court of Pi t t  County. From judgment rendered at said trial, 
dismissing the action, as upon nonsuit, at the close of the evidence for 
plaintiffs, plaintiffs appealed to this Court. On said appeal, the judg- 
ment was reversed. Dawson, v. Banlc, 196 N .  C., 135, 144 S. E., 833. 
I n  the opinion it is said: "The law in this State, both by statute and 
by authoritative decisions of this Court, is to the effect that the payee 
of a check cannot maintain an action upon the check against the bank 
on which the check is drawn, unless and until the check has been 
accepted or certified by the bank. C. S., 3171. Trust  Co. v. Bank,  166 
N. C., 112, 81 S. E., 1074." 

Ordinarily, when the drawee bank declines to pay the check, or has 
pdid the amount of the check to one who is not entitled to receive 
said amount, only the drawer of the check can maintain an action 
against the drawee bank, on the check, or for its amount. Land Bank 
v. National Banlc, post, 526. 

I n  this case, however, it was held that upon the facts which the 
evidence offered by plaintiffs tended to show, plaintiffs, as payees of the 
check, are entitled to recover of the defendant bank, unlells said bank can 
satisfy the jury by evidence, that the amount of the check had been 
paid by it to the payees, or to some person authorized by them to receive 
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payment. The  drawers of the check had authorized payment of the 
check to  a holder without the endorsement of the payees, and were 
therefore estopped from contending that  the bank was in any aspect of 
the case liable to them for the amount of the check. They have agreed 
to save the bank harmless in th is  action. 

I t  was held on the former appeal that  the action of the bank was 
in effect a n  acceptance of the check, and rendered the bank liable to the 
owner of the check for its proceeds. Payment of the proceeds to one 
who was not the owner of the check did not discharge the bank of 
liability to such owner. When the bank accepted the check, and charged 
its amount to the account of the drawers, it  impliedly undertook to  pay 
the proceeds of the check to the true owner. 

Defendants' contention on this appeal that  there was error in the 
ruling of the tr ial  judge that  the burden of the issue was on the 
defendant bank, and not on the plaintiffs, cannot be sustained. This 
ruling was correct on principle, and is i n  accord with the authorities 
both here and elsewhere. The  burden was on the bank which admitted 
that  i t  had accepted the check, and charged same to the account of the 
drawers, to  show that  i t  had paid the amount of the check to the payees, 
or to some person authorized by them to receive payment. Land Bank v. 
Sational Bank,  supra. 

There was no error in excluding evidence tending to show a custom, 
at Greenville, N. C., in accordance with which checks issued by tobacco 
warehousemen for the payment of tobacco sold by them for farmers, 
although such checks were drawn payable to the order of payees named 
therein, were paid by the drawee banks of said city, upon their present- 
ment, to holders without the endorsement of the payees, just as if said 
checks were drawn payable to bearer. This custom, if i t  existed, could 
not affect the rights of payees of checks, drawn payable to their order, 
under the laws of this State. The  title to a check payable to the order 
of the payee can be transferred only by the delivery of the check, with 
the endorsement of the payee thereon. C. S., 3010. The title to such 
check, and the right to  its proceeds, when the check has been accepted 
for payment by the drawee bank, remains in  the payee, until he  has 
transferred the check by endorsement and delivery and thereby directed 
payment to be made to another. Payment of such check to one who is not 
a holder under the endorsement of the payee, is a t  the risk of the drawee 
bank. 

Defendants offered evidence which they insist tended to show tha t  the 
amount of the check was paid to  one of the payees. This evidence was 
properly excluded upon objection by the plaintiffs. Defendants concede 
that  they had no  evidence tending to show that  payment to one of the 
payees was authorized by the other payee. Where a check is  payable to 
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two or more persons as payees, or to their order, the amount of the 
check must be paid to both payees or upon the order of both. Payment 
to olie of the payees or to  the order of one payee without the authority 
of the other payee, does not discharge the drawee bank. of its liability 
for the amount of the check, unless the payees are  partnrm. C. S., 3022. 

We find no error i n  the tr ial  of this action. The  judgment is affirmed. 
N o  error. 

J. A. PERRY, ADMINISTRATOR, ET AL., V. ZOKKIE  WIGGINS ET AL. 

(Filed 9 October, 19'29.) 

1. Judicial Sales B a-lTnder facts of this case action of trial court in 
setting aside deed under judicial sale is affirmed. 

The purchaser a t  a judicii~l sale of lalid ulider proceedings for partition 
may, by motion when the matters are in fieri, have the court to exercise 
its equitable discretion to set aside the deed wheu it appears that his title 
is substalitially defecti~e aiid that the partitls may be put ill stutu quo and 
the actioli of the court in so doing wheii the proper fililiilgs of fact are 
supported by the evidence will be upheld on appeal. 

2. Judicial Sales C a-Caveat emptor does not apply to judicial sales 
under order of court. 

The doctriue of cuveut oreptor  does not apply to judicial sales under 
orders of court in its equitable jurisdiction, and where uuder such order 
an entire tract of land is to lie sold the lru~chaser a t  the sale has a right 
to rely ugoii the court to give him a good title to the whole tract, nothing 
appearing to put him on notice that u less estate would be offered a t  the 
sale. 

, ~ P P E A L  by plaintiffs from h'mall, J., ar February Term, 1929, of 
N a s ~ r .  ,lfirmed. 

The  court below found the facts and rendered judgment as set forth 
in the record. The  plaintiffs made numerous exceptims and assign- 
ments of error to the findings of fact by the court belo~v and the judg- 
melit rendered, a d  appealed to the Supreme Court. 

J .  S .  i l lanning and  L. T .  V a u g h a n  for p l a i n t i f s .  
Cooley  & B o n e  for petit ioner,  C. H .  Bunn. 

CLARKSON, J. The question involved is whether or not the court below 
in its equitable discretion rightfully exercised i ts  power to set aside 
a deed executed under order of the court at a judicial sale, the deed 
purporting to, but did not, convey a fee-simple title to the whole land?  
W e  think, under the facts and circumstances of this  case, the court 
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below in its exercise of equitable powers rightfully set aside the deed. 
There was sufficient evidence for the court below to base its findings 
of facts, briefly, as follows: 
d special proceeding was instituted by plaintiffs against the defend- 

ants for the partition of certain lands. X sale was ordered and the land, 
on 3 May, 1926, exposed for sale a t  public auction and C. H. Bunn 
became the last and highest bidder a t  the price of $705.00. Bunn 
complied with the terms of sale and, in accordance with the decree 
in the cause, the commissioners made him a deed purporting to convey 
a fee-simple title for the whole land. I t  mas discovered, before the 
decree was confirmed, that  the title x a s  defective in that  four certain 
parties who owned an interest i n  the land had not been served with 
surnmolis, but this was done after the decree and after the deed purport- 
ing to eonrey fee-simple titlo to the whole land was executed. One of 
the new partics filed an answer asking that  her interest in the property 
be not sold. The  purchase moiiey paid by Burin is still in custodia legis 
except tho advertising cost has been paid. The  payment of the rent 
nioliey n a s  held up  awaiting the orders of the  court. Some of the 
parties interested in  the property are in possession and have never 
surrendered same and the said Bunn has never been put  in possession 
or rewived any rent and has never had a perfect title. That  the title 
is substantially defective in tha t  the purported deed of the commissioners 
does not convey a fee-simple title to tllc ~vhole of said property. That  
the purchase money has been held by the court for over two years and 
the purchaser has received no interest nor any revenue therefrom. That  
the title has never been perfected. The  court below on these facts was 
of the opinion that  all the parties should be restored to their original 
stalus quo, and so ordered. C. H. B u m ,  the purchaser a t  the commis- 
sioners sale, after notice by motion aiid petition i11 the cause setting 
forth the facts, prayed that the parties be put in s tatus  quo. Since this 
motion and pc~tition, the  defendants now put in an  answer, and tlicir 
prayer is as follo~vs: 

"Wherefore, the defendants pray the court that  they may be heard 
upon the merits of this action, that any purported sale or other pro- 
ceedings affecting the title to the above described tract of land be set 
asitic, vacated anti declared void and of no effect, and that  such order 
as may be necessary shall be made to restore to herself and her brothers 
and sisters and their legal representatives such interest in the above 
descrihcd tract of land as they originally acquired by reason of the 
dcatli of their brother, 0. Z. Wiggins." 

I t  appears from the record that  this partition proceeding mas inter- 
locutory-in fiei-i-and the purchaser Bunn was riot negligent or es- 
topped from making the application by motion and petition in  the cause. 
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I n  16 R. C. L. (Judicial Sales), a t  p. 121, the law i a  stated: "How- 
ever, i n  i ts  modern application to judicial sales, the rule of caveat 
emptor has been somewhat relaxed; and i t  is now generally conceded 
that a purchaser a t  a judicial sale is entitled to expe8.t and obtain a 
sound a i d  marketable title to the property sold.  he purchaser should 
therefore not be compelled to accept a defective or doubtful title, or to 
complete the sale or pay the purchase money until the defect is obviated. 
He is entitled to a good and marketable title and one that is free from 
equities, encumbrances and all reasonable doubt. Furthermore a person 
who, in good faith, bids upon real property a t  a judicial sale where the 
particular interest offered is not expressly stated has a right to assume 
that  he is to receive a conveyance of the fee, and that  she title to such 
real property is marketable." 

I n  Eclney v. Edney ,  80 N .  C., a t  p. 85-6, speaking to bhe subject, i t  is 
said: " I t  is settled in this State, that  i n  judicial sales, a good title is to 
be deemed as offered, and the purchaser will not be compelled to pay 
his money and take a title substantially defective, unless the sale be 
made of an  estate or interest short of the entire title, and so expressly 
mentioned on the face of a decree, or clearly implied from the nature  
of the sale. Shields v. Allen,  77 N .  C., 375. To  this rule we fully assent 
as material to establish a cbnfidence in  sales made by tiuthorit; of the 
court, and as conducing to beget fa i r  competition of bidders. And we 
agree that  the doctrine of caveat emptor should not apply to such sales, 
unless there be something on the face of the decree indicating a sale 
of some estate or interest defective, or less than a whole title, and 
thereby putting the purchaser on his guard and a t  his 3wn risk." 

I n  Carraway v. Stancill,  137 N .  C., a t  p. 476, it is said: "Courts 
of equity do not knowingly offer a disputed and litigated title for sale 
to the public, and especially by decree in the very action in which one 
of the defendants sets up  a bona fide title to the land. Bidders and 
purchasers at  execution sales have to look out for themselves, and they 
get only such title as the sheriff can convey. They may get something; 
they may get nothing; they know this when they bid. Judicial sales 
are decreed and conducted upon entirely different principles. Under 
such sales the purchaser has a right to look to the court to protect him. 
I f  the title fails and the money is still i n  custodia legis, the court will 
refund i t  or make such orders and decrees as are necessary and proper 
to perfect the title, if that  be practicable." 

The record discloses that  the title to the land deeded by the commis- 
sioners to Bunn was substantially defective. The purchase money was 
held by the careful commissioners in custodia legis--they realizing 
that  if they paid out the money with the uncertainty as to the true 
owners, some of whom were not served with summons, that they might 
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bc personally liable. The  title has never been perfected. I n  fact, after 
the proceeding was in  fieri and title not perfected, the record discloses 
that the defendants themselves do not n o w  desire the property sold for 
partition. On  the present record i t  appears that  i t  is doubtful if a good 
fee-simple title to the whole land could ever be made. A purchaser a t  
a judicial sale is not required to wait indefinitely until a defective title 
of a substantial nature is cured. The  court below, exercising its equit- 
able power, decreed that  the parties be restored to their original status 
quo. I n  this n e  think there was no error. The  judgment below is 

Affirmed. 

NORFOLK SOUTHERN RAILROAD COMPANY v. R A P I D  TRANSIT 
COidPAKY, R. E. ICICKS, RECEIVER. 

(Filed 9 October, 1929.) 

Trespass A L U s e  of land beyond license constitutes trespass ab initio. 
The permission of a carrier by rail to its patrons to store cotton on 

its platform confers upon them the right to remove the cotton, but does 
not estend to the right to permit a competitive carrier to do so for the 
purpose of trmspvrtillg the cotton over its own line, and the competitor's 
;lets in so doing is trespass a b  itlitio. 

CIVIL a c ~ r o s ,  before Lyon, J., a t  X a y  Special Term, 1929, of PITT. 
Tlie plaintiff is a corporation operating a line of railway in  North 

Carolina as a common carrier of freight and passengers, and in con- 
nectio~i with such business is  the owner of a lot of land in the town 
of Greenrille, North Carolina, bounded on the north by Ninth Street;  
oil t l ~ r  east by the right of way of plaintiff company; on the south by 
Teuth Street, a i d  on the west by the warehouse property of F. V. John- 
son. Several years ago the plaintiff constructed a platform upon said 
property ~ I C I  has perniitted various persoils to store cotton thereon pend- 
i l ~ g  sliipment, a d  has also permitted the public cotton weigher of 
tlie town of Green\ille to go upon said platform and weigh cotton. The  
tlcfendnnt is  the owner of a cotton platform in the town of Greenville 
some distance from plaintiff's property, which said platform has been 
used for storing cot tor^. 

The  evidence further discloses that  the defendant is engaged in the 
business of operating trucks for transporting cotton and other com- 
modities from Greenville to other points i n  this State. I n  Kovember, 
1927, the defendant, through its agents and employees, went upon the 
platform of plaintiff and removed therefrom cotton for the purpose of 
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transporting or shipping said cotton to other points. 111 procuring the 
cotton the defendant used a truck and trailer. The  plaintiff notified 
the defendant to stay off its premises, as  it was a competitor and had 
no right to come upon plaintiff's property with trucks and trailers to 
remove cotton from its platform. T h e  defendant refused to remain off 
plaintiff's land and platform, but persisted in  coming there and re- 
moving and shipping cotton, contending that  the ownerg of cotton had 
authorized the entry upon plaintiff's land for the purpose aforesaid. 
Whereupon plaintiff applied for an  injunction to restrain further tres- 
pass upon i ts  property by the defendant and its agents. Thereafter the 
restraining order was dissolved and the plaintiff appealed. The  appeal 
was disposed of in 195 N. C., p. 305, 141 S. E. ,  926 Subsequently 
the question came on for hearing upon its merits. The  following issues 
were submitted to the jury:  
"1. Did the defendant commit a trespass in going upon the premises 

of the plaintiff railroad company and hauling away the cotton of 
Speight 6. Company, and others, as alleged?" 

"2. What  damage has the defendant Rapid Transit  Company sus- 
tained by reason of the injunction issued and continued against said 
defendant 1" 

The tr ial  judge directed the jury to answer the first issue "Yes," and 
the second issue "No." 

From judgment upon the verdict the defendant appea:.ed. 

E'. G.  James (e. Son f o r  plaintifl. 
J .  Con Lanier  and Albion Dunn for defendant.  

B R O G D E ~ ~ ,  J. The  cotton platform owned by the plaintiff was private 
property, and so f a r  as the evidence discloses, was not subject to any 
public duty or obligation. Various parties in Qreenville had been per- 
mitted by the plaintiff to bring cotton to the platform wl~ere  the official 
weigher was stationed. The cotton weigher was employe2 by the county 
ant1 there was no contract b e t ~ e e n  the county and the plaintiff for 
using the platform, but such platform v a s  used merely by the license 
and permission of plaintiff. Certain cotton dealers of Greenville pur- 
chased cotton upon the platform and thereafter authorized the defendant 
to proceed to the platform nit11 a truck and trailers to remove said 
cotton, not for the purposc of tleliwring same to the omnws, but for the 
purpose of shipping and transporting it as a competitor of the plaintiff. 

The plaintiff relies upon tlie rule of law declared by a majority of 
tlie courts to the effect that a railroad company, so long ns it affords 
reasonable aceommodatioil to the may grant to m e  person the 
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exclusive privilege of entering its stations and grounds for the purpose 
of soliciting patronage. Tlie principle is tersely expressed in Delalvare 
L. cf. IT'. R. ("0 .  v. Torn  o f  A 1 l ~ r r i ~ f ~ ~ ~ n +  2 i 6  U. S., 182, 48 Supreme 
c o u r t ' ~ e p r t e r ,  276:  he& n-as no duty upon petitioner to accord to 
other tasicahnien the use of its lands simply because it had granted 
TTTelsh the privileges specified in its contract with him. Petitioner 
i~ not bound to permit persons having no business with it to enter its 
traiiis, stations or grounds to solicit trade or patronage for themselves; 
they have no right to use it.; property to carry on their o~vri busincsq." 
I!i'acX S. I r h i f e  Ta.7.i. S. 7'. ('(0. 7.. Hrozr.n S. Y e l 7 o 1 ~  Taxi.  d: T.  C'O., 
I f 6  r. S., 518, 48 Supreme Court Rcporter, 404; T h o m p s o n ' s  E spr~ss  
d Si foragc Co .  1 ' .  AlIo7~nf ,  111 Atlantic, 173, 1 5  ,I. L. R., 351. rl'l~ese 
tlecisioiis, of course, ha1e a general applicatio~i to the question i l i~olrct l  
ill this apppnl, but do not t lecid~ t 2 1 ~  esact point prcseiited. Tllr con- 
trolling question upon this record is wliether the owner of cotton can - .  

sclitl ail agent to the platform of tlie plaiiitiff and remove the cottoll for 
qliipmcnt to other points, whcli the agent so selectcd iq hilnself a 
competitor of the plaintiff. Ob1 iously, this would amount to perniitting 
the competitor to use plaiutiff's property in order to carry on his own 
husine5z. Furtlierniorc~, thc evidericc tends to show that  tlic plaintiff 
permitted the owners of cotton to use tlie platfornl for storing the same 
which, of course, conferred tlie right upon such owners to enter the 
premises and remore the property. Clearly, tliis was a mere license. 
Tlierefore, when the defentlalit entered upon the premises of the p la i~i t i f f  
not for the purpose of delivering the cottoii to the owncr, but for the 
p u r l ) o s  of d~ippi r ig  and transporting it as  a competitor of the plaintiff, 
t l i i v  n a s  an abuse of the license, for tlie reason that the license n as 
extended to n point f a r  beyond that  w,hich was essential to the enjoy- 
ment of the right conferred by the railroad upon tlie owners of the 
cottoii. I n  tliis aspect of the law the defendant became a trespasser ah  
i n l f i o .  Thus  ill B e a r  v. I Iawis ,  118 S. C., 476, the defendant purchased 
the cargo of a vessel upon co~iditiori that the same should be removed 
n itliin thir ty days. Tliereupoi~ the defendaiit iiioved the vessel about 
two 1ni1r.s tlowii the river in order to procure a more convenient landing 
place for the cargo. Tlie vessel was caught in a storm and damaged. 
Tlie plaiiitiff brought suit against the defendant for damages, and the 
defcriilant took the position that  as lie had a right to enter tlie vessel and 
remore the cargo, he was not a trespasser, and therefore not liable. The 
Court said:  "The right to enter the boat at the wharf within thirty days 
a d  remove the cargo was not an  implied license to remove the schooner 
to another place for convenience and unload. I t  was not :t necessity, 
but was the abuse of a legal license, and made the defendant a trespasser 
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ab initio." Again i n  Gardner v. Rowland, 24 N. C., 247, the plaintiff 
gave to the defendant permission to enter his land and remove some 
corn, directing that  the defendant enter the land through the gate. I n -  
stead of doing this defendant pulled down the fence. The Court held 
that  the defendant was a trespasser. Gaston, J., writing the opinion, 
said:  "Now it is not reasonable, and therefore not legal, to-presume a 
more extensive license than is essential to the enjoymert of that  which 
was expressly granted." 

Upon the record, the instruction of the trial judge was correct and 
the judgment is 

Affirmed. 

J. J. WALLER AND EVA WALLER, HIS WIFE, AND MARIE ELIZABETH 
DAVIS A N D  CHARLIE DAVIS, v. GEORGE 0. BROWN ET AL. 

(Filed 9 October, 1929.) 

Deeds and Conveyances C c-In this case held: deed conveyed life estate 
to B. with remainder to his children living at his death. 

Under a deed of gift to the grantor's son, using the wclrds "lend to him 
during his life, and after his death to his children," with habendurn "to 
them and their heirs in fee simple," the word "lend" will be construed as 
a word of conveyance to effectuate the intent of the grantor as expressed 
in the instrument, and the son takes a life estate in the lands with 
remainder over to his children living at the timc of hi3 death, and the 
deed does not operate as a conveyance directly to the children living at 
the time the deed was made, reserving a life estate to the son, and they 
do not take to the exclusion of the cliilclren born thereafter. 

APPEAL by plaintiffs from Nunn, J., at  June  Term, 1929, of LFSOIR. 
Affirmed. 

Controversy without action on an  agreed statement of facts. On 30 
January,  1884, Haywood Waller and his  wife executed and delivered 
to Andrew Waller a writtell instrument, the material facts of which 
are as follows: 

"This deed made this 30 January ,  1884, by Haywood Vl'aller and wife, 
Charlotte Waller, of Lenoir County, and State of North Carolina, of 
the first part, to Andrew Waller, of Lenoir County, and State of North 
Carolina, of the second part, witnesseth : 

T h a t  the said Haywood Waller and wife, Charlotte, i n  consideration 
of the love and affection which we bear our son, Andrew J. Waller. 
We do lend to him during his life a tract of land to the said Andrew J. 
Waller, and after h is  death me give the land to his  children, all the 
right, title, interest and estate, a tract of land in  Lenoii. County, State 
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of North Carolina, adjoining the lands of Jesse Nobles, Woodley Decton 
and Acy Waller and others bounded as follows, containing 46 acres. 
. . .  

"To have the use of said land during his life, and after his death we 
give the land to his children, only excepting the use of timber for 
ourselves. 

"To have and to hold to  them arid their heirs i n  fee sinlple forever 
the aforesaid tract of land, and all privileges and appurtenances thereto 
belonging to the said Andrew J. Waller's children, their heirs and 
assigns, to their only use and behoof forever." 

When the deed was executed Andrew Waller had three living children; 
the two plaintiffs J. J. Waller and Marie Elizabeth Davis, and Viola 
Hall, one of the defendants. After the execution of the deed there were 
boru to *Indrew Waller and his wife the following children: James H. 
Waller, Henry  J. Waller, Tiffany Waller Smith, Essie Waller Brown, 
and Ellen Waller Smith. ,indrew Waller took and held possession of 
the l a ~ d  as life tenant until his death in 1929. All his children survived 
him, cwxpt Ellell Waller Smith, who died 5 Narch,  1920, survived by 
her liusband aud six children, who are defendarits. On 22 February, 
1923, prior to the death of Andrew Waller, the plaintiff J. J. Waller 
conveyed a one-eighth interest in the land to 31. F. Waller, and 011 the 
same date James H. Waller and Henry  J. Waller each conveyed a one- 
eighth interest to M. F. Waller. On 10 July,  1926, X. F. TValler died 
intestate survived by his widow and several children. All the parties 
in interest are parties to this proceeding. 

The plaintiffs, two of the three children who were living when the 
deed was executed to Andrew Waller, brought an action against the 
defendant to recover possession of the larid (except as  to the one-eighth 
interest they had conveyed), and damages, claiming that  the whole 
title vested in  the childrerl who were living wllen the deed was executed 
a i d  that  the children born thereafter had 110 interest in the land. The 
deferdints  denied the plaintiff's allegatiorls and pleaded tenancy in 
common and asked that the land be partitioned among the tenants. 

I t  was adjudged at the hearirig that  upon the death of Aildrew Waller 
and the termiitation of his life estate in the lands the interest in 
remainder vested in his children as  a class lir,ing and in  being a t  the 
time of his death, that  the children of Ellen Waller Smith, grand- 
children of the grantor, had no legal interest in the land. T h e  prayer of 
the plaintiffs was denied and the cause was remanded to the clerk for 
proceedings in  partition. The  plaintiffs excepted and appealed. 

Shaw & Jones for plaintiffs. 
Whitaker & Allen and Powers & Elliott for defendants, 
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ADAA~S,  J. The appellants argue in limine that  the grantors in the 
deed conveyed the land therein described directly to the living children 
of Andrew Waller, reserving to him the use of the land for his life 
without the creation of an intervening estate of freehold ; that  as there 
is no conveyance to Waller there can be no remainder vested or contin- 
gent; and that  the children born after the execution of the deed can 
have no interest in the property. This  argument, we presume, is  founded 
on the phraseology of the deed; more particularly, no doubt, on the 
words, "We do lend to him during his life." 

B n  efl'ective deed must, of course, contain operative words of convey- 
ance-words which indicate the grantor's intention to convey his prop- 
er ty ;  but the absence either in deeds or i n  wills of technical operative 
wokls will not usually be regarded as adequate cause for defeating an 
intention which is  found upon examination of the whole instrument to 
be plainly though untechnically expressed. I t  was remarked in Elliott 
v. Jeferson,  133 N.  C., 207, 214, that  no rule can be invoked, no matter 
how correct in its general application, that  tends to defeiit the intention 
of the grantor. Henry  Waller and his wife no doubt regarded the word 
"lend" as synonymous with the word "conrey," their manifest purpose 
being to convey to Andrew Waller an  estate for his life. This is the 
nleaning frequently given the word in  the construction of wills. Smi th  
v .  Smi th ,  173 N.  C., 124; Robesoni v. Moore, 168 N .  C., 388. I t  is  the 
meaning given i t  by this Court in the construction of a deed. Edgerton 
v. Aycock, 123 TC'. C., 134. 

Andrew Waller having taken a life estate, our decision involving 
the controversy of the remaindermen will be controlled by the case of 
I- 'oz~dl v. Powell, 168 N .  C., 561. I n  its distinctive features the deed 
there construed is almost identical with the one now under consideration, 
the difference being a provision in the former that  i n  the event of the 
death of any one of the remaindermen during the existc:nee of the life 
estate his interest should go to his surviving child or cl~ildreii-a pro- 
vision similar to that  in M e r c e ~  v. Downs, 191 N .  C!., 203, and in  
Trust  Co. v. Stevenson, 196 N.  C., 29. The  absence of this provision 
in the deed before us does not affect the  construction or the decisive 
point. The  decision in Powell v. Powell, supra, is  based upon the law 
as stated by Pearson, C. J., in  Dupree v.  Dupree, 45 N .  C., 164, 168:  
"A bequest or  use limited to the children of A. passes only to such chil- 
dren as A. has a t  the time (and we will suppose that  a child en ventre 
would be included) ; but a bequest or use limited to the children of A., 
after an  estate to her for life, remains open, so as to take in all the chil- 
dren she may have a t  her death. And this class of cases is  put  on the 
ground, that  by reason of the life estate, i t  does not become necessary to 
fix the legal ownership until the death of the taker of the first estate." 



N. C.] FALL T E R M ,  1929. 511 

I t  was accordingly held in  an  opinion written by Allen, J., that  all the 
children who were living at the termination of the life estate had a n  
interest as remaindermen, whether born before or after the execution 
of the deed. This  decision, supported by the authorities therein cited, is 
conclusive on the question now under discussion. The  judgment is 

Affirmed. 

C .  G. CARAWAN, EXECUTOR O F  THE LAST WILL AND TESTAMENT O F  hfOr\'E- 
TAKY DELAMAR, WINNIE DELAMAR, RANDOLPH ALLEN, LUTHER 
ALLEN, MAUDE ALLEN, ANNIE PHELPS AND MARIE HARRIS 
RAUhI, v. HORTENSE BARNETT. 

(Filed 9 October, 1929.) 

Municipal Coporations G c-Assessments for public improvements are 
enforceable only against the land assessed. 

An assessment made upoil adjoining land for a street improvement by a 
town is a charge upon the land constituting a lien superior to all others, 
C. S., 2713, and not enforceable against the personalty or other lands of 
the owner, and when the owner of land has been thus assessed payable in 
illstallments, C .  S., 2716, and he subsequently dies, it is not a debt of the 
deceased payable by his personal representative, but a charge agtiinst the 
lalid itself. The provisions of C. S., 93, as to the order of payment of 
dcbts of the deceased has no application. 

APPEAL by plaintiffs from Daniels, J., a t  April Term, 1989, of 
PAA~LICO. *4ffirmed. 

2. V .  Rawls for plaintiffs. 
Ward  & Ward  for defendants. 

C ~ a n r t s o s ,  J. The only question involved is  whether or not a street 
assessment on a particular piece of land or lot abutting on a street in a 
municipality, duly and properly made according to law, should be paid 
by the personal representative of tlie party whose piece of land or lot is 
assessed or out of tlie land or lo t?  W e  think the land or lot bears the 
burden of the  street assessment. 

After alleging the facts "the petitioners pray  the court for its direc- 
tion as to the payment of the balance due on said street assessment, 
which balance, to date is $167.87 with interest." Trus t  C'o. v. Xtevemon, 
196 N. C., 29. 

The  will of Monetary Delamar was made and executed on 14 Janu-  
ary, 1927. After her death, C. G. Carawan duly qualified as  administra- 
tor of her last will and testament and entered upon the discharge of 
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his duties. The  necessary items of the mill of 3fonetal.y Delamar for 
tlie decision of this action, are as follows: 

"Item 2. I give and bequeath to my  beloved daughter-in-law, Winnie 
Dclamar my house and lot in tlie town of Oriental where I reside, to 
have and to hold during her natural  life, a t  her death to be sold, the 
proceeds to go to the JIetliodist Orphanage, a t  Raleigh, N. C., etc. 

"Item 3. I give and bequeath to my belo~ed sister Hortense Barnett 
all my  wearing apparel ant1 all moncy and all notes due Ine and a watch 
which was my  mother's." 

Pr ior  to Monetary Delamar's death, there had been accsrding to law, a 
street assessment on the house and lot devised to her  daughter-in-law, 
TVinnie Delamar, during her natural  life and a t  her dzath to be sold 
and the procceds to go to tlie Methodist Orphanage a t  Raleigh, N. C., 
by the tow11 of Oriental. The assessment by the town of Oriental was 
confirnlcd on 28 March, 1927, and the amount of the assessment was 
$186.52. From confirmation the assessment became a lier superior to all 
~ t l m  liens and encumbrances on the land. C. S., 2713. The testatrix, 
Moiwtary Dclamar, had the option to pay same either in cash or on the 
10 cqual annual installment plan, as she desired. C. S., 2716. Pr ior  to 
her death she paid, on 28 ,lpril, 1987, one-tenth, being $18.65, learing 
a balance of $167.87 to be paid on the installment plan. 

111 ~ l lo rgan fon  c. Avery, 179 S. C., p. 531, speaking to the subject, i t  
is said:  "The assessment is not a personal liability of the defendant, and 
could not be collected out of her personalty by execution. It is a liability 
created solely by statutc, and does not arisc e x  tontraciu. I t  is  not a 
persor~al liability of tlie owner of the land to be collected by execution, 
it is  a statutory charge upon the  land itself, and must be collected by 
proceedings in rpnz in a court having equitable jurisdiction unless some 
other legal method is provided by the statute. I f  the land benefited 
is i~~sufficicnt in ~ a l u r  to pay the assessment in full, the remainder can- 
not be collected out of the other estate of tlie landowner. Canal Co. v. 
TTJhif1c?y, 172 N. C., 102; C'om?nissioners I $ .  Sparks,  posk (179 N .  C.), 
581; Raleigh 1 , .  P P ~ ~ P ,  110 S. C., 33." Pate v. Banks,  178 N.  C., 139; 
assessment not collcctctl out of othcr property of delinquent, see C. S., 
5362. 

I n  R. R. 1 % .  -lhosX.cr, 192 3. C., at  pp. 259-60, i t  is sa d :  "An assess- 
ment 'as distinguished from other kinds of taxation, are those special 
and local impositions upon the property in the immediate vicinity of 
municipal improvements which are  necessary to pay f o -  the improve- 
ment, and are laid with reference to the special benefit which the 
property is supposed to hare  derived therefrom.' (Black's Law Dic- 
tionary) ; Rale ig l~  v. Peace, 110 N.  C., 32." Goode v. Asheville, 193 
N .  C., 134; nrainage District 11. Cahoon, 193 N .  C., 326. 
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I11 C'oble c. Dick, 194 N. C., 732, i t  is held-that t h e  assessment is  a n  
encunibrance as  contemplated or  included i n  the w a r r a n t y  i n  a deed con- 
ta ining ful l  corel ia l~ts  a n d  warrailties against a l l  encumbrances what-  
soerer. 
,1 different rule  applies i n  drainage xssessinents, premised on the 

language of tlie tliffcrent statutes. 
I n  7'aylo.i. 1 % .  C'ornmiscionei.~, l7G S. C., 217, this  Court  held:  "The 

drainage tax  beconm a lien, just as  tlie benefits accrue, i. e., annual ly.  
. . . I t  is a lien 1 1 1  T C ~ ,  n ~ r r u i n g  annual ly arid rest ing upon the  land  
into n hosesocrer hands i t  m a y  be a t  t h a t  time." Branch v. Saunders ,  193  
N .  C., a t  11. 178. 

C. S., 93, order of p:iyincnt of debts of tlie decedent, l ~ a s  no applica- 
tion. T h e  classes untler tha t  section apply to  cer tain taxes and  dues 
to tlic U ~ ~ i t e i l  States  and S t a t e  of X o r t h  Carol ina and  debts c s  con t rac fu ,  
not a~scss t i~en ts .  C. S., 93, supra ,  n a s  passed a t  session of the General  
Assernbly 1SG8-69. See chap. 113, see. 24. T h e  local improremeiit  act, 
C. S., 2703, e f  spy., n a s  passed a t  session of t h e  General  Assembly, 1815, 
chap. 56. 

T h e  court belon rericlerecl t h e  f o l l o n i ~ i g  judgment:  " I t  is thereupon 
consiclerctl by the court, mltl atljudged f rom tlie facts  so found t h a t  the 
par t  of the cstatc of the te i ta tr ix  bequeathed to the  dcfentlant i s  not 
liable f o r  a n y  par t  of tlic u~ll):titl a~sessnient  made  against the lands 
devised b y  i tcm 2 to the  plaintiff,  W i n n i e  Delanlar,  f o r  life a n d  to 
the  3letllotlist Orplimiage a t  Raleigh ill remainder, nr~t l  tha t  the defend- 
a n t  go without (lay ant1 recorer of the plaintiffs a d  the surety f o r  their  
prosc~cutioii bond, the  costs to be tnscd by the clerk." 

W e  see no error  iii the judgment of t h e  court below. T h e  j u d g m m t  is  
Affirmed. 

STATE v. E'. H. CRAWFORD. 

(Filed 9 October, 1929.) 

Criminal Law I ,?-Prisoner may not waive his right to trial by jury when 
plea of not guilty has been entered. 

m7here the defendant in a criminal action enters the plea of "not guilty," 
the requirement of our State Constitution, Art. I, sec. 13, of trial by jury 
may not be waived by the accused nor anotber method substituted by 
agreement, and where a defendant is indicted for violating the statute 
commonly known as  the "bad check law," an agreement between the 
State and the accused that  tbe judge may find the facts under a plea of 
"not guilty," will be disregarded on appeal and the case, remanded to be 
tried according to law. 
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APPEAL by defendant from Cranmer, J., at  March Term, 1929, of 
WAKE. 

Criminal indictment charging the defendant with a violation of 
chapter 62, Public Laws 1927, generally lrnown as the "Bad Check 
Lam." The defendant's plea was "11ot guilty." 

The folloniug is taken from the record: "It  is agreed that  the court 
should, upon the facts agreed upon by the solicitor for the State and 
counsel for the defendant, say n-hether or not the clefendmt was guilty, 
and thereupon, after considering the facts the court order!, that  a verdict 
of guilty be entered." 

From a judgnie~lt, pronounced on the above finding, that the de- 
fendant pay a fine of $25.00 and tlie costs, he appeals, assigliing error. 

Afforncy-General Brumnt i f t  and Assistant Attorney-G~neral S a s h  
for fhe S f a f c .  

Gzdley Le. Gulley for defendant. 

STACY, C. J. We have a number of decisions to the effect that  when 
a defendant in a criniinal prosecution, on trial in the Superior Court, 
enters a plea of "not guilty" to the charge preferred again3t him, he may 
not thereafter, without chal~ging his plea, waive his constitutional right 
of trial by jury. S. c. Hartsfield, 188 N. C., 357, 124 S. E., 629; S. a. 
Rogers, 162 N. C., 656, 78 S. E., 293. And this applies to misde- 
nieanors as well as to felonies. 8. v. l'zdliam, 184 S C., 681, 114 
S. E., 394. 

Special verdicts are permissible in criminal cases, but when such 
procedure is had, all the esse~itial facts must be found b,y a jury. S. v. 
Allen, 166 N. C., 265, SO S.  E., 1075. They may not be referred to the 
judgc for decision even by the consent of the accused or his counsel. 
S. c. Elolt, 90 N .  C., 749; S. v. Stewart, 89 N.  C., 563. The parties are 
not permitted to chalige the policy of the law and substitute a new 
method of tr ial  in criminal prosecutions for that  of tr ial  by jury as 
provided by the Constitution : "No person shall be convicted of any crime 
but by the unanimous verdict of a jury of good and lawful men in open 
court. The  Legislature may, however, provide other means of trial for 
petty misdemeanors with the right of appeal." Const., Art. I, see. 13. 
See, also, 8. v. Beasley, 196 N .  C., 797, 147 S. E. ,  301. 

The case will be remanded to tlie Superior Court for tr ial  by a jury 
as the law provides; none has yet been had. 

Error.  
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(Filed 9 October, 1929.) 

1. Lost or Destroyed Instruments A a-Execution of lost instrument may 
be proven by ancient documents. 

\\'here ill all action to recover land\ the plaintiff\ introduce certain 
ancient deeds iu order to shon a corninon source of title, and it  is claimed 
by the clefendanti that the deceased', c o m m o ~ ~  source of title made a con- 
tract to ~ ( J l l W j  the Ian& to the one under whom they claim upon the p a l -  
nicrit by liini o f  certain notci for the 1)urchaw price, and that this contract 
had k e n  lost and could not be foun~d after due diligence, and the defend- 
ants iiitrodncetl an iuvciitory of the administrator of tlie decrased and 
re11ei ulwn such in~entory  and the recitations in the deeds introduced by 
tlie plailitifiz: Ucld, the deeds nud i ~ i v e n t o r ~  so introducecl, made ante 
2ttr.n~ I W ~ U I I L  :ml  against tlie interwt of the original onner, which tend 
to eitablish the contract to convey under 11 hich the defendants claim, 
are competent cv ide~~ce  of the e\ecution ot such contract ant1 the payment 
of the co~~siderat io~l  tlicreunder under the a~ ic ie~ i t  clocument rule, and the 
pla~ntiffs are  not entitled to hare  such evidence restricted to the purpose 
of s l iowi~~g a common source of title. 

2. Ejectment C b A  defective deed is competent evidence of an equitable 
interest in lands. 

The recitations ill a deed made by the administrator of tlie deceased's 
coniiuon source of title, that the grantee therein had paid tlie full purchase 
price, thong11 the deed is void brcnuse of the lack of Droller registratio11 
uiidcr tlie proviiion of our statute, (1. S., 91, i t  is competent in e~ idence  to  
show all equitable title in the grantee therein. 

3. Limitations of Actions A a-Where one has possession and equitable 
and legal titles to land he is not barred by statute of limitations or 
laches. 

Where the purcliase 1)rice in a contract to convey lands has beer1 paid 
in accortlance with its provisions, the purchaser has the equitable title 
which merges with the legal title, and the vendor aud those claiming under 
him are merely naked trustees, and when the pnrchaser has been in con- 
tinued peaceful possessiori from that time neither the statute of lirnita- 
tions nor laches will liar his right to have the claim of the devisees of 
the vendor remo\ed as  a cloud upon his title. 

4. Estates C &Upon the payment of tlie purchase price the legal and 
equitable titles merge in the purchaser. 

Upon the payment of tlie purchase price of certain land according to 
the terms of a contract to convey it, the legal and equitable titles merge 
in the purchaser. 

5. Estates A +An equitable estate is descendible and alienable. 
An equitable estate in lands is descendible and alienable in the same 

manner as legal titles. 
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6. SamoEquitable rights are not abolished by abolition of distinction 
between suits and actions. 

Under our Constitution equitable rights are not destro,yed, but are ad- 
ministered in one court, though the distinction between actions at  law 
and suits in equity is abolished. 

7. Quieting Title A +Suit to remove cloud on title may be maintained 
in counterclaim. 

The defendant in an action to recover lands may maintain a counter- 
claim and ask that the plaintiff's claim be removed as a cloud on his title. 

APPEAL by plaintiffs from SmaJl, J., and a jury, a t  February Term, 
1929, of NASH. N O  error. 

hfaterial Facts: I n  the course of the tr ial  i t  was admitted of record 
by all parties : 

( a )  The land in controversy is the identical tract of land described 
in  the deed from Robert D. McIlwaine and others to Wells Draughan, 
recorded in Book 26, page 559, Nash County registry, artd described in 
the seventh item of the will of Wells Draughan, recorded in  Will Book 
9, page 277, of the clerk's office in  Nash County, and is the same land as 
described in the deed from James W. Draughan, executor, to Richard H. 
Jones, recorded in  Book 28, page 246, Nash registry, and in  deeds from 
Richard R. Jones and wife, to Thomas P. Braswell, Bock 28, page 11, 
and to H. E. Odom, Book 26, page 602, and from H. E. Odom, trustee, 
to Thomas P. Braswcll, Book 38, page 46, of Nash Count,y registry. 

(b )  Tha t  Thomas Sears, mentioned in  the seventh item of the will 
of Wells Draughan above referred to, died on the day of April, 
1926, never having marrisd and never having had any lawful issue or 
heir of his body. 

(c)  That  the plaintiffs in  this action are all surviving heirs of 
Delphia Sears, deceased. 

( d )  Tha t  the interest of Thomas P. Braswell i n  the above described 
land passed by his will, recorded in  the clerk's office of Nash County, to 
his three sons, 11. C., hl. R., and J .  C. Braswell, and that by deed of 
31. R. and J. C. Braswell to M. C. Braswell, 140 acres of said land was 
conveyed, and the remaining 45 acres continued to be held in  common; 
that upon the death of M. C. Braswell, intestate, i n  1922, his interest in 
all the aforesaid land, the entire 185 acres, descended to the defendants, 
Vivian Braswell, Mattie May Gorham, Alice Bryan Brasuell, and Eliza- 
beth Brasmell, subject to the dower of Mrs. Alice S. Braswell, widow of 
31. C. Braswell, deceased, the defendants in  this action. 

Upon evidence introduced by both sides, the following issues were 
submitted to the jury, the first four being answered by the jury and the 
last two by the  court, to wit:  
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"1. Did Wells Draughan enter into a contract in writing binding him- 
self, his heirs and assigns, to convey the lands in question to said 
Richard H. Jones, as alleged in the answer ? Answer : Yes. 

2. Did Richard H. Jones contemporaneously with the execution of 
said contract execute and deliver to Wells Draughan purchase money 
notes for the purchase price of said land, as alleged in the answer? 
Answer: Yes. 

3. Did Richard H.  Jones subsequently pay said purchase money notes 
to the legal holder thereof? Answer : Yes. 

4. Have defendants and those under whom they claim, been in quiet 
and undisturbed possession of said land since 1872 under said contract? 
Answer : Yes. 

5. I s  defendants' counterclaim to remove ~laintiffs '  claim as a cloud 
upon their title, barred by the statute of limitations? Answer: NO. 
(Answered by the court.) 

6. Are plaintiffs the owners of and entitled to possession of lands de- 
scribed in the complaint? Answer: No. (Answered by the court.)" 

(e) The seventh item of the will of Wells Draughan is as follows: 
"I give and devise unto Thomas Sears child of Charles E. Sears and 
Dclphia Sears, his heirs and assigns, a tract of land situated in Nash 
County on the north side of Swift Creek which I purchased of 
McIlwaine and Company, of Petersburg, Virginia, formerly owned by 
Colonel Romland. Richard Jones now lives on said land. I n  case the 
said Thomas Sears should die without lawful heirs of the body the said 
tract of land shall be divided among the surviving heirs of the said 
Delphia Sears." 

( f )  Plaintiffs introduced in evidence the following: 
Deed from James W. Draughan, executor, to Richard H. Jones, re- 

corded in Book 25 at page 246, S a s h  County registry, which reads as 
folloxvs : 

"This indenture made this 13 No~embcr,  -1.D. 1872, between James 
IT. Draughan, executor of %Tells Draughan, deceased, of one part, and 
Richard H. Jones of the other part, mitnesseth that whereas the late 
Wells Draughan gave the said Richard 13. Jones an obligation binding 
him the said Wells Drnughan his heirs, executors and administrators to 
execute and deliver to said Richard 11. Jones, his heirs and assigns a 
good and fee simple deed to the followirig described tract of land, upon 
the payment to him the said Wells Drauglian or his executors or adminis- 
trators of three separate notes of fire hundred dollars each, bearing 
interest from 1 January, 1570, arid due respectively 1 January, 1871, 
1 January, 1872, and 1 January, 1Si3; and whereas the said R. H. 
Jones has paid off and satisfied said notes: Now this indenture further 
witnesseth, that in consideration of the payment of said notes with 
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interest on same to the said J. W. Draughan, executor aforesaid, he, the 
said James W. Draughan has this day sold and conveyed and delivered 
and by these presents does sell, convey and deliver to sa:.d Richard H. 
Jones, his heirs and assigns forever, the land above mentioned and 
described as follows, being situated in the county of Nash and State of 
North Carolina, on or near the road leading from Hilliardston to Bat- 
tleboro, adjoining the lands of Dr. R. H. Marriott, E .  Boddie Hilliard, 
the lands of late Joseph Turner and others, containing on13 hundred and 
eighty-five acres, more or less, being the land purchased b,y W. H. Row- 
land, of Jas. Turner, and by H. G. Williams of said Rowland and by 
A. H. Williams of said H. G. Williams, and by McIlwaine 85 Co. of 
said A. H. A. Williams, to have and to hold the same unto him the said 
Richard H. Jones, his heirs and assigns forever, and the said James W. 
Draughan, as executor aforesaid hereby warrants and defends unto said 
Jones and his heirs a good right and title to said land against the claims 
of any and all persons whatsoever. 

I n  witness whereof the said James W. Draughan has hereunto set his 
hand and seal, the day and date above written. 

JAMES W. DRAUQHAN, Execut w. (Seal.) 
Witness : H. G. WILLIAMS. 

Nash County. I n  the Probate Court; 10 February, 1874. 

The execution of the foregoing deed was duly proven before me by the 
oath of H. G. Williams, the witness thereto. Register it. 

Registered 13 June, 1874. 
J. P. JENKINS, Probate Judge. 
WILLIAM T. GRIFFIN, Register of Deeds." 

Deed from Richard H. Jones and wife to Thos. P: Braswell, recorded 
in Book 28 at page 11, Nash County registry. The material parts of this 
deed are as follo~vs: Dated 13 November, 1872; acknowledged 15 Novem- 
ber, 1872; recorded 6 May, 1873. Consideration $500, containing by 
estimation 140 acres, more or less, and being a part of the McIlwaine 
tract. "The following described tract or parcel of land situate in the 
county of Nash, State of North Carolina, being a part of the tract pur- 
chased by said Jones of Wells Draughan, dect~ased, the whole of which 
tract was purchased by said Wells Draughan of McIlwaine." (The 
tract in controversy.) Contains general warranty. 

Mortgage, Richard H. Jones to H. E .  Odum, recorded i ?  Book 26, at 
page 602, Nash County registry. The material parts of said mortgage 
are as follows: Dated 13 November, 1872, acknowledged 27 Kovember, 
1872, and recorded 2 January, 1873; mortgage recites: "Witnesseth, 
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that  whereas, said H. E. Odom is security for Richard H. Jones on a 
certain bond due James W. Draughan for the purchase of the following 
described tract or parcel of land given this day and due 1 January,  
1874, and bearing interest from 1 January,  1873, the amount of prin- 
cipal of said bond being seven hundred and seventy dollars, and whereas 
the said Richard H. Jones and Harriet  A. are desirous of securing and 
saving the said H. E. Odom on account of said securityship, so that  he 
will not be loser thereby," etc. 

Containing 43 acres, more or less, and being the balance of the 
NcIlwaine tract. This description begins "The tract of land on which 
R .  H. Jones now resides purchased by him of the late M7ells Draughan 
with the exception of that  part  sold to Thos. 0. Braswell this day, the 
part  hereby conveyed and sold to said Odorn being bounded as follows." 
The  land described is par t  of the land iri controversy. 

Deed, H. E. Odom, mortgagee or trustee, to Thos. P. Braswell, Book 
38, page 46, Nash County registry. 

The  evidence was introduced by  lai in tiffs to show defendants7 chain 
of title from a common source. 

Plaintiffs' counsel dictated to the record the following statement : 
"A11 of the erider~cc introduced showing defendants7 chain of titlr was 
introduced for  the purpose of showing title from common source, and 
that  plaintiffs' title from that  source is superior to defendants7 title 
from that  source, and evidence restricted to that  purpose." Motion by 
defendants to strike from record the above statement and restrictions. 
Motion allowed; (1) plaintiffs except and assign error. 

Defendants7 evidence, i n  pa r t :  
Defendants introduced in evidence a certified copy from Edgecornbe 

Superior Court, of the qualification of James TV. Draughan, executor 
of Wells Draughan, deceased. 

'(TARBORO, PIT. C., 24 September, 1872. 

I n  the Matter of the Will  of the late Wells Draughan of this county: 

The  last will and testamerit of the late Wells Draughan of this county 
having this day been admitted to probate in  this county, and Jnmes W. 
Draughan having applied for leave to qualify as one of the esecutors 
mentioned therein- 

I t  is ordered by the court that he have leave to do so . . . and 
thereupon the said James W. Draughan did by taking and subscribing 
to the oath prescribed by lam for the qualification of executors . . . 
and letters testammtary are issued accordingly. 

24 September, 1872. 
J. NORFLEET, Judge of Probate." 
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Defendants offered in evidence the following instrument, to which 
plaintiffs objected, not on account of form, but on account of substance; 
objection overruled, (2)  plaintiffs except and assign error. 

Instrument admitted in evidence reads as follows: 

'(Inventory of land, belonging to Wells Draughan, deceased. (There 
are nine tracts of land mentioned other than the one below, of which 
no description or number of acres are requested.) 

(180) One hundred and eighty acres i n  Nash County bought of 
hIcIlwaine & Company, Petersburg, Va., given by will to 'Thomas Sears, 
son of Charles E. Sears, afterwards sold to Richard Jones on condition 
of the money being paid to Thomas Sears or his guardian. Note en- 
dorsed to Thomas Sears. JAMES W. DRAUQHAN. 

Sworn to and subscribed before me, by Jas.  W. Draughan, 3 April, 
1875. 

JOHN NORFLEET, Judge of Probate.  

Book of Inventories and Accounts, 1867-1881, Edgecornbe County, 
office clerk Superior Court." 

Defendants admit i n  open court that  plaintiffs are the only lawful 
heirs of Delphia Sears;  that  the defendants do not claim title to the 
lands i n  controversy by adverse possession against the plaintiffs, but 
under the alleged contract between Wells Draughan anti Richard H. 
Jones followcd by payment of the purchase price specifiej in said con- 
tract and possession thereunder; i t  is further admitted that  Tom Sears 
nlentioned in paragraph 7 of the will of Wells Draughan died without 
leaving lawful heirs of his body; never had any children. The  foregoing 
admissions are made with the understanding that  the court in rendering 
its judgment shall consider said admissions as of the same effect and 
force as if found by a jury upon proper issues submitted. 

The  defendants relied upon the followina evidence : 
( a )  The  recitals i n  theAvarious deeds & a d d  and introduced by the 

plaintiffs, together with a record of the inventory of Wells Draughan, 
by executor, filed in  Edgecornbe County Superior Court, all more than 
thir ty gears old and treated as ancient documents. " "  

( b )  Continuous possession of the land collsistent with their claim 
under the contract and consistent with the existence of the contract. 

(c)  The  loss of the original contract and the diligent search for it, the 
exhaustion of every reasonable effort to  locate it, and their inability to 
produce it. N o  notice was served on the plaintiffs to produce it because 
in  their reply to  the amended answer they denied the existence of it. 
N o  demand was ever made on defendants for the possession of the land 
unti l  after  the death of Thos. Sears, which was in April, 1926. 
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A11 the exceptions of the plaintiffs relate to the competency of the 
evidence upon which the defendants relied and upon the legal effect 
thereof. Among the allegations in  defendants' answer, they say:  "That 
the plaintiffs, as executory derisees under tlie will of Wells Draughan, 
are asserting a claim of title to the land herein described; that  the claim 
of the plaintiffs constitutes a cloud upon the title of the lands in  q u a -  
tion, which are now and have been for the past fifty-six years i n  posses- 
sion of these defendants and those under whom they claim, ad~er se ly  to 
the plaintiffs and those under whom they claim; that  the defendants are 
entitled to a conveyance of the land from the plaintiffs." And for a 
further reply to the affirmative defense set up  by the defendants, the 
plaintiffs allege : 

I. That  the defendants' cause of action, if any they have, growing 
out of the alleged contract between Wells Draughan and Richard H. 
Jones, accrued more than ten years prior to the commencement of this 
action and the filing of the defendants' pleading, and therefore barred 
by the ten-year statute of limitations, which is hereby specifically pleaded 
in  bar of the defendants' right to enforce the same, or to recover upon it. 

2. That  the defendants' cause of action, if any they have, growing 
out of the alleged contract between Wells Draughan and Richard H. 
Jones, accrued more than three years prior to the commencement of this 
action, and the filing and pleading, and tlle same is therefore barred 
by the three-year statute of limitations, which said statute is hereby 
pIeaded in  bar of their right to  enforce the same, or to recoyer anything 
by reason thereof. 

3. Tha t  if there was any contract and any trust created as alleged by 
the defendants, which is specifically denied by the plaintiffs, the de- 
fendants, and all of them, are guilty of laches and unreasonable delay in 
enforcing the said trust and by their coilduct in this rcspect they are 
now estopped to  assert any rights under such alleged contract and trust. 

Other material facts will be set fort11 in the opinion. 

C ' O ~ P J  S. Bone nnd L. L. Dacenport for plain/ifs. 
J .  P. Bunn and B a f f l e  (E Winslow f o r  de fmdants .  

C ~ ~ n r r s o s ,  J. From the admission of defendants, thc plaintiffs were 
entitled to the possession of the land in coutrorersy unless the tlefcndants' 
contentions mere correct, and there was competent evidence to support 
them. 

The main contentions of plaintiffs, as we interpret them, a re :  
(1)  "All the evidence introduced showing defendants' chain of title 

was introduced for the purpose of showing title from common source, and 
that  plaintiffs' title from that  source is  superior to the defendants' title 
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from that  source, and evidence restricted to that  purpose." The court 
below refused to restrict the evidence, and in  this we think there was no 
error. 

( 2 )  The  contention of plaintiffs was also to  the effect that  the inven- 
tory of James K. Draughan, executor of Wells Draughan, introduced by 
defendants was incompetent as  bearing on the written contract as set up  
by defendants by Wells Draughan to Richard H. Jones a r  d his heirs and 
assigns; that  upon payment of the purchase money notes to Thomas 
Sears, a conveyance would be made to Richard H. Jones and his heirs 
and assigns. This evidence was admitted by the court below, and in this 
wo think there was no error. 

The  inventory was filed by the esecutor under the provisions of 
chapter 113, Laws 1868, which required the executor under oath within 
three nlonths to return to the clerk an  inventory of the real estate, etc. 

The  recitals in the conveyances, and othcr evidence, tend to show : 
That  Wells Draughan, who owned the land in controversy, made a will 
which bears date of 17 February, 1870 (codicils 8 March, 1870, and 
11 May, 1871). Said \$ill and codicils were duly probaied 24 Septem- 
ber, 1872. 

The seventh item of his will devised the land in  controvc~rsy to Thomas 
Sears and his heirs and assigns, but "in case the said Thomas Sears 
should die without a lawful heir of the body, the said traet of land shall 
be divided among the surviving heirs of the said Delphia Sears." 
Thomas Sears died without lawful heirs in April, 1926. The plaintiffs 
i n  this action are the surviviiig heirs of Delphia Sears. The defendants 
admit that  the deed of James W. Draughan, the executor of Wells 
Draughan, conveying the land in  rontroversy is inoperalive, as it pur- 
ports to do, to pass title to Richard H. Jones and his heirs and assigns. 
The bold  for title was not recorded. C. S., 91;  Tayloq- v. Hargroce, 
101 h'. C., 145. 

That  a written contract or bond for title, as required by law, was made 
by Wells Draughan before he died to convey the land in controversy to 
Richard H. Jones and his heirs and assigns upon the payment of cer- 
tain purchase-money notes, which were to be paid by Jones to Thomas 
Sears, who, under section 7 of the will, as above set forth, would have 
had an  interest in the land in controversy. That  there was an  ademp- 
tion of the legacy ( K i n g  v. Sellam, 194 N. C., 533)) bj. the bond for 
title being made by Wells Draugh ;~n  before he died and after his mill 
was made, to Richard H. Jones and the notes were endorsed to the 
grandson, Thomas Sears, mentiorwd in I tem 7 of the will i n  lieu of 
the legacy. Tha t  the notes came into the hands of the executor, who 
collected them and turned the proceeds over to Thomas Sears and made 
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the deed set forth in the statement of facts which is inoperative as the 
written contract or bond for title was never recorded as required by law. 

That Richard H. Jones, and those who claim under him, have been in 
the quiet and undisturbed possession of the land in controversy since 
1872 under the written contract or bond for title. That diligent search 
was made for the written contract or bond for title, which could not be 
found. The defendants' counterclaim is to remove ~laintiffs '  claim as a 
cloud upon defendants' title, which is not barred by the statute of limita- 
tions, and the plaintiffs are not the owners and entitled to the land in 
controversy. 

The jury found that the contract or bond for title was made as the 
defendants alleged, that the notes were executed as the defendants allege; 
that the purchase money was paid to the legal holder of the notes as the 
defendants alleged; that the defendants haye been in quiet and undis- 
turbed possession of the land since 1872 under the contract. On these 
findings the court below found that the defendants' counterclaim to 
remove cloud on title was not barred by the statute of limitations, and 
that the plaintiffs were not the owners of the land. 

The principle is well settled in this State and elsewhere that where 
both parties claim title under the same grantor, it is sufficient to prove 
a title derived from him without proving his title, as neither party can 
deny such title. The plaintiffs, in attempting to prove their own 
title, and in  order to connect defendants' title with a common source, 
introduced the James W. Draughan, executor, deed and the other con- 
veyances set forth in the record, which contained certain recitals. Plain- 
tiffs contend that the evidence should be restricted. 

We said in Cook v. Xink, 190 N. C., at  p. 625: "They cannot 'blow 
hot and cold in  the same breath.' Any other view would be inequitable 
and unconscionable. Plaintiff or the other devisees cannot take incon- 
sistent positions. 'Upon the principle similar to that applied to persons 
taking under wills, beneficiaries under a trust are estopped, by claiming 
under it, to attack any of its provisions. . . . So, also, one who 
accepts the terms of a deed or other contract must accept the same as a 
whole; one cannot accept part and reject the rest.' Bigelow on Estop- 
pel, 6 ed., p. 744; Port v. Allen, 110 N.  C., 191; Chard v. Warren, 122 
N. C., 86; Freeman. v. Rumsey, 189 N .  C., 790"; A d a m  v. Wilson, 
191 N. C., at  p. 395. 

The deed from James W. Draughan, executor, dated 13 November, 
1872, to Richard H. Jones, and his heirs and assigns, introduced by 
plaintiffs, have these recitals : "Witnesseth, that whereas the late Wells 
Draughan gave the said Richard H. Jones an obligation binding him, 
the said Wells Draughan, his heirs, executors and administrators to 
execute and deliver to said Richard H. Jones, his heirs and assigns a 
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good and fee-simple deed to the following described tract of land, upon 
the payment to him the said Wells Draughan or his executor or adminis- 
trator of three separate notes of five hundred dollars each, bearing 
interest from 1 January, 1870, and due respectively 1 January, 1871, 
1 January, 1872, 1 January, 1873; and whereas the said R. H. Jones 
has paid off and satisfied said notes." 

The recitals in the other conveyances introduced by plaintiffs, speak 
of the land "being a part of the tract purchased by said Jones of Wells 
Draughan, deceased," and "the tract of land on which R. H. Jones now 
resides, purchased by him of the late Wells Draughan, with the excep- 
tion of the part sold to Thomas P. Braswell this day." 

Item 7 of the will of Wells Draughan says "Richard Jones now lives 
on said land." 

We will not discuss whether the recitals in the conveyance introduced 
by plaintifis to connect defendants' title with a common source was an 
estoppel as to them, as defendants made certain admissions of record 
and the action was tried out on the theory that the recitals were some 
competent evidence in ancient documents, and the competency of these 
recitals seems to be the crux of this action. 

We think that the recitals in these deeds and the inventory return 
competent evidence under the ancient document rule. Davis v. Higgins, 
91 AT. C., 382; Sledge v. Elliott, 116 K. C., 712; Nicholson v. Lumber 
Co., 156 N. C., 59; Thompson v. Uuchanan, 195 N. C., 155; Davis v. 
Gaines, 104 U. S., 386; Wilson v. Snow, 228 U. S., 217, 6 A. L. R., 
1445 et seq. 

I n  Buchanan's case, supra, at p. 161, it is said: "The hearsay rule 
gives way to the ancient (document) doctrine rule and is admissible 
ordinarily at least as prima facie evidence of the truth of the contents." 

"Even if it be conceded that the deed was not of itself a valid convey- 
ance, which the executor was authorized to make, the recitals were ad- 
missible to establish the truth of the facts recited. The deed was 
ancient; the parties to the transaction were dead; the recitals were 
against the interest of the party making them as he was one of the~heirs 
of John S. Sydnor, and are consistent with every known fact connected 
with the title." Sydnor v. T e s m  Savings Asso., 42 Tex. Civ. Ap., 138, 
94 S. W., 451. 

Tho executor's deed in the present action was void because the bond 
for title mas not recorded. Yet the evidence discloses that Richard H. 
Jones paid the purchase price. We think the principle laid down in 
Thompson v. Lumber Co., 168 N .  C., at p. 229, analogous: "The deed to 
Prichard, which was objected to, is void, as contended by the defendant, 
because the grantee named was dead a t  the time of its execution (Neal v. 
ATelson, 117 N. C., 406)) but upon proof of payment of the purchase 
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price bid at  the sale an  equitable estate would be vested in  the heirs of 
the purchaser, and i t  is well settled i n  this State that  a n  action may be 
maintained on a n  equitable title (Condry v. Cheshire, 88 N .  C., 375; 
Brown v. Hutchinson, 155 N .  C., 207) ; and in  our opinion there was cir- 
cumstantial evidence of payment." See Ceda,r Works v. Shepard, 181 
N .  C., 13. Defendants in this action are the successors in  title from 
Richard H. Jones. 

I n  the present action the alleged ancient original bond for title was 
lost. Under the evidence introduced by defendants, which we think com- 
petent, diligent search was made as required by law. "To show a writing 
is lost or destroyed, in  general terms, without showing a reasonable 
search or inquiry for it, has never been regarded as sufficient to admit 
secondary or ~ a r o l  evidence of its contents. The best evidence is the 
paper-writing, when a matter is required to be put in  writing, or the 
paper-writing is in  issue or the subject of the controversy. illcKesson v. 
Smart, 108 N.  C., 17 ;  Avery v. Stewart, 134 N .  C., 287; Sermons v. 
Allen, 184 N .  C., p. 127; Chair Co. v. Crawford, 193 N .  C., 531. The 
exception to the rule is where the contents of the writing is collateral to 
the controversy or issue. Herring v. Ipock, 187 N .  C., p. 459." Harris 
v. Xingletary, 193 N .  C., at  pp. 586-7. 

plaintiffs' third contentionis that defendants are barred by the statute 
of limitations, ten years, etc., and laches. We cannot so hold. Defend- 
ants contend that kichard H. Jones, through whom they claim, had a 
written contract or bond for title, as required by law, from Wells 
Draughan; that upon the payment of certain notes a deed in  fee simple 
was to be made him for the land in controversv. Under the bond for 
title in 1872, Jones went into possession of the land in controversy and 
the relationship of vendor and vendee existed, and the defendants claim 
title through him. When the notes were paid, he and those claiming 
under him became the equitable owners of the land and the devisees of 
Wells Draughan are mere naked trustees with no beneficial interest, and 
the claim of plaintiff is a cloud on defendants' title. We  think defend- 
ants' contentions correct. 

The principle is thus enunciated in  Jennison v. Leonard, 21 Wall, 
302 (22 Law Ed., 539) : "This is one of the sales of real estate by con- 
tract, so common in  this country, i n  which the title remains in the 
vendor and the possession passes to the vendee. The  legal title remains 
in the vendor, while an  equitable interest vests in the vendee to the 
extent of the payments made by him. As his payments increase, his 
equitable interest increases, and when the contract price is fully paid, 
the entire title is equitably vested in  him, and he may compel a convey- 
ance of the legal title by the vendor, his heirs or assigns. The vendor is 
a trustee of the legal title of the vendee to the extwt  of his payment." 
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"The equitable estate of the vendee is alienable, descendible, and devis- 
able as real estate held by a legal title." Lewis v. Hawkins, 23 Wall, 119, 
23 Law Ed., p. 113. 

I n  Cherry v. Power Co., 142 N.  C., at  p. 410, it is said: "As the pur- 
pose of the trust was fully accomplished, the necessity and reason for 
keeping the legal and equitable estates separate no longer existed, and 
by operation of the statute of uses, aptly called 'parliamontary magic,' 
the use becomes executed and the legal estate vested in the plaintiffs. 
NcKenzie v. Sumner, 114 N.  C., 425; Perkins v. Brinklcy, 133 N. C., 
154." 

Under our Constitution, the distinction between actions at  law and 
suits in equity and the forms of all such actions and suits are abolished, 
but this did not destroy equitable rights and remedies nclr merge legal 
and equitable rights. I n  one action the legal and equitabk rights of the 
parties can be tried out. Waters v. Garris, 188 N .  C., 305. 

Under C. S., 1743, defendants pray that their title be quieted. I n  
Plotkin v. Jirerchants Bank, etc., Co., 188 N .  C., 711, 715, the Court 
said: "Walker, J., in C h r i s t m h  v. Hilliard, 167 N. C., 4, speaking of 
the statute, says: 'The beneficial purpose of this statute is to free the 
land of the cloud resting upon i t  and make its title clear and indis- 
putable, so that it may enter the channels of commerce and trade un- 
fettered and without the handicap of suspicion.' " Johnson v. Fry, 195 
N. C., 832. 

From a careful inspection of the record, the numerous c.xceptions and 
assignments of error made by plaintiffs cannot be sustained. I t  appears 
to us that the action was unusually well tried by the learned judge who 
presided and the attorneys for the litigants. 

No error. 

VIRGINIA-CAR0LIlr;A JOINT STOCK LASD BASK v. THE FIRST AND 
CITIZENS NATIONAL BANK O F  ELIZABETH CITY, S .  C., ET AL. 

(Filed 9 October, 1929.) 

1. Trial F a 1 s s u e s  submitted in this case held sutllcient,, 
Where the issues submitted to the jury fully present all phases of the 

controversy and fully determine the rights of the parties, they are suffi- 
cient, and the court's refusal to submit other issues tendered will not be 
held for reversible error. 

2. Bills and Notes I *Under the facts of this case the (check sued on 
was competent evidence. 

In an action to recover of the drawee bank for the payment of a check 
when it was not properly endorsed, and the question of whether the en- 



X. C.] FALL TERX, 1329. 527 

dorsernent was proper, is the sole matter a t  issue under the pleadings ant1 
admissions upon the trial, the i~ltrodwtion of the check in eviilei~ce by the 
plaintiff shoninq payment and endorsements, is  competent over the objec- 
tion of the drawee bank. 

3. Bills and Xotes B b-Endorsement in this case held invalid. 
\There the plaintiff 11as agreed to lcnd ~noncy to a borro\rer upon secur- 

ity of a deed of trust on l a ~ ~ d s ,  and 1x1s sent its check payable to the bor- 
rower ant1 to the :~ttorney in ortlcr that the title to the lantls 11e uneli- 
cumbered before tbe money should pass to the borrower, an ~ndorseme~l t  by 
the attorney for himielf and a s  agent, for the borrower, is an i m p r o ~ e r  
endorse~nent for the borrower. 

4. Bills and Notes I a-Upon the payment of improperly endorsed check 
the drawee bank is liable to the drawer. 

\\'here the tlrawee bank has received through the course of collectiol~ 
from other bmhs  ant1 paid a check with an improper or unauthorizetl 
c~ltlorsemerlt 11 hicll 11:rs not been subsequently ratified by the pajee of the 
check, the relation of debtor and creditor exists betneen the drawer of the 
check and its drawee bank, and the drawee bank is liable to the drawcr 
of the check upon the unauthorized payment. 

5. Sam-Drawee bank has burden of proving proper payment. 
The obligation of ;I bank to pay the check of :I depositor from the 

monejs on tlepoait rcsts upon the relationship of debtor and creditor, the 
liank being required to make payment to the draner's payee upon proper 
presentment aiid endorsement of the check, \+ith the burden ot lxoof on the 
dr:i\\ee bank to show a llroper payment when this is a t  issue, and in the 
absence of e\ idence thereof its motion for judgment a s  of llonsuit will be 
denied. 

6. Bills and Notes I &Banks in course of collection are not linblr to 
drawer upon wrongful paymcnt of check by drawee bank. 

\\'here barllm ill the course of collection of n check have si~t~cessively 
guar:~nteed all prior endorsements of a check, each of snc11 banks is re- 
slmnsible only to its immediate endorsee upon an invalid endorstment by 
the payee under the separate contracts or ngrecmcnts anloiig tlleinselvee, 
and the drawer of the check is  not entitled to :r judgment ngaii~st them 
all for the amount of the loss. 

APPEAL by clcfentlants other t h a n  J a m e s  Squire, f r o m  l l cu in ,  J., a t  
December Term,  1928, of PA~QVOTAXI;. N o  e r ror  i n  t r i a l ;  remanded 

for  modification of judgment. 
Civil action by the drawer to recover of t h e  drawee bank, the amount  

of i ts  check, pa id  by  said bank ~ i t h o u t  the valid endorsement of the 
payees, and charged t o  the  account of t h e  d r a w e r ;  and  also t o  recover 
said amount  of the  endorsers of said check who h a d  guaranteed a n  en- 

dorsemcnt on the  check, purpor t ing  to  be t h e  endorsement of the payees, 

bu t  which was  invalid. 

O n  22 J a n u a r y ,  1927, plaintiff issued i t s  check f o r  the  s u m  of 

$6,185.86, d rawn on the  defendant, the  F i r s t  and  Citizens Nat iona l  
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Bank of Elizabeth City, N. C., and payable to the order of "E. A, Mat- 
thews, atty., and James Squire, bwr." 

Pr ior  to said date plaintiff had agreed to lend to the said James 
Squire the amount of said check, upon the execution by him of a note 
for  said amount and a deed of trust, conveying to a trustee certain land 
in  Halifax County, North Carolina, to secure the payment of said note. 
The note and deed of trust had been executed by the said James Squire, 
and both had been delivered to plaintiff by him, in  acc~rd~znce with said 
agreement. d certificate signed by E. A. Matthews, an  attorney at  law, 
residing a t  Roanoke Rapids, N. C., with respect to the title of the said 
James Squire to said land, accompanied said note and deed of trust, 
when they were delivered to the plaintiff. This certificate was required 
by plaintiff before i ts  acceptance of the note and deed of trust. Upon 
i ts  receipt of the note, the deed of trust, and the certificate as to the title 
to the land, plaintiff issued its check payable to the order of both E .  A. 
Matthews, as attorney, and James Squire, as borrower, in order that  all 
claims and liens on the land should be satisfied and discharged by the 
said James Squire, the borrower, under the supervision of the said E. A. 
Matthems, as attorney, before the proceeds of the check mere paid to the 
said James Squire. B y  pursuing this method of completirg the transac- 
tion with respect to the loan, plaintiff was assured that  its note mould 
be secured by a n  unencunlbered title to the land conveyed by the deed of 
trust. The  entire transaction between James Squire as borrower, and 
the plaintiff as lender of the monvy, was conducted by mail. 

After the issuance of said check, the same was subsequently presented 
for payment to the defendant, the First  and Citizens National Bank of 
Elizabeth City, X. C., the drawee bank, by the defendant, Federal 
Reserve Bank of Richmond, Va., as holder under endorsements of the 
check by the defendants, Commercial National Bank of Raleigh, N. C., 
and First  Kational Bank of Roanoke Rapids, N. C. At the date of 
such presentment, the check mas also endorsed as follows: "E. A. Mat- 
thews, atty., James Squire, b w . ,  by E. -1. Illatthem, att*y." This last 
endorsement was guaranteed to the drawee bank, by eac2 of the other 
defendant banks. 

Upon presentment of the check to it,  for payment, the defendant, the 
First  and Citizens National Bank of Elizabeth City, S. P., chargecl its 
amount to the account of plaintiff, and marked the checlr "paid"; the 
said defendant thereafter remitted said amount to the defendant, Federal 
Reserve Bank of Richmond, Va.;  the said Federal Reserve Bank there- 
after  remitted said amount to the defendant, Commer;ial National 
Bank of Raleigh, N. C.;  the said Commercial Bank, in its answer, 
admits the receipt of said amount, and alleges that  i t  holds the same 
to the credit of the defendant, First  National Bank of Rortnoke Rapids, 
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S. C., or  subject to the judgment in this action; the said defendant, 
First  National Bank of Roauokc Rapids, S. C., had r e c e i d  the check 
from E. A. hlatthews, and had paid to him i ts  amount;  a t  the date of 
such receipt and of such payment, the check bore the following endorse- 
ment:  "E. A. Matthews, atty., James Squire, bwr., by E. A. Matthews, 
atty." The said check was thereafter forwarded by the said First  
Sa t iona l  Bank of Roanoke Rapids, N. C., with its endorsement, and 
with its guaranter of all prior endorsements, to the defendant, Commer- 
cial Xational Bank of Raleigh, S. C., for collection. I t  was thereafter 
forwarded by the said Comnlercial Satioi lal  Bank, with its endorsement 
and with its guaruritee of all prior endorsements, to the defendant, 
Fedcral Reserre Bank of Richmond, Va., for collection. It was there- 
after for~varded by the said Fedcral Reserve Bank, with its endorsement 
aud with its guarantee of all prior endorsements, to the defendant, the 
First  and Citizens National Bank of Elizabeth City, N. C., for pay- 
ment. The said defendant, the First  and Citizeus National Bank, rely- 
ing upon the endorsements thereon, charged the check to  the account of 
plaintiff, as drawer and remitted its amount to the defendant, Federal 
Reserve Bank of Richmond. 

Plaintiff alleges that the endorsement on the check, purporting to bc 
tlie endorsement of the payees is  invalid, for that  same was made with- 
out the authority of James Squire, one of the payees. The  defendants 
deny this allegation; each alleges that  said endorsement was authorized 
b ~ -  the said James Squire, or if not, that  same was subsequently ratified 
by him. 

After the commencement of the action, James Squire mas made a de- 
fendant on the motion of the defendant, First  Xational Bank of 
Roanoke Rapids, K. C. I n  his ansmcr, the said James Squire denied 
that he had authorized the endorsement of the check in  his uanle by 
E:. A. Mattlie~vs, as attorney; he also denied that  he  had ratified the said 
endorsement, by accepting from the said E. A. Na t the~vs  any part  of the 
amount of the said check, or otlier~vise. H e  prays judgment only that 
llc go vithout day and recorer liis costs. H e  makes no claim to the 
ciiwk, now in the possession of the drawer, marked "paid" by the drawee 
bonk, or to tlie amount of the check paid by said drawee bank t o  the 
Ilolder, -tr itliout the valid endorsement of the p q e r s .  

N o  evidencc was offered a t  the tr ial  showing or tending to show that 
James Squire had authorized the tndorsement of the check in his name 
by E. -2. Xat the~vs ,  as attorney, or that hc had ratified said endorsement, 
as allegrd in the answers of the defendant bankq. 

Each of the defcndant banks, although denying its liability to plain- 
tiff in this action, prayed judgment that  in the event i t  should bc held 
liable to the plaintiff, or to any of its codefendants, i t  recover of such 
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of its codefendants as were endorsers, and guarantors of prior endorse- 
iiicnts on the check, when the same was received by it, the amount which 
it should be required to pay on t h ~  judgment rendered against said de- 
fendant. 

Issues submitted to the jury mere answered as follows: 
"1. Did the defendant banks pay out to others than the payees named 

in tlie check described in the complaint, and upon an uilauthorized en- 
dorsement thereof, funds of the plaintiff, as alleged in the complaint? 
A2ns~ver : Yes. 

2. Are the defendant banks indebted to the plaintiff, and if so, i n  
what  mount 2 Answer : $6,183.86." 

Judgment was rendered on the verdict (1) that  plaintiff recover of 
tlie defendants, First  National Bank of Roanoke Rapid's, N. C., Com- 
mercial Xational Bank of Raleigh, N. C., Federal Reserve Bank of 
Richmond, Va., and the First  aud Citizens Sat ional  I3a11k of Elisabeth 
C i t ~ ;  N. C., the sum of $6,186.86, with interest and costs; ( 2 )  that  
each of said defendant banks recover of its immediate endorser such 
sum as it shall be required to pay to plaintiff, or  to its immediate cn- 
dorsee, on account of the judgincnt herein against it, and in favor of the 
plaintiff; and ( 3 )  that  the defendant, J a m m  Squire, g~ without day, 
and recover his costs to bc taxed by the clwk, against the defendant, 
First  National Bank of Roanoke Rapids, N. C. 

From this judgment all the defendants, except James Squire, ap- 
pealed to the Supreme Court. 

I l ' o ~ f h  & Horner and 'I'hompson d Wilson for plaintiz. 
J3hringkaus d Ilalll for The First and Citizens Saf ional  Bank of 

Elizabeth City, X. C. 
X .  G. Wallace fov Federal Resc~ u e  Banli o f  Richmond, V a .  
C. A. Gosnc?j for Commercial Saf ional  Bank of Raleigh, X. C. 
Gco. C .  Green and IIIcXullan LG LeRny for First X a  'iona7 IIa?& of 

Roanoke Rapids, N. C. 

CONNOR, J. We find no crror in the tr ial  of this action for TI-hich 
either of the appellants is entitled to a new trial. 

The  objection of the defendant, the First  and Citizens Sat ional  Bank 
of Elizabeth City, S. C., to the iiltroduction in  evidenc~: of the check, 
with endorsements thereon, and with the perforation s h m i n g  that  the 
check had been paid by said defendant, was properly overruled. The  
exception to the ruling of the court on this objection is  not sustained. 
The check mas competent as evidence by reason of admi'jsions made by 
the defendant in its answer. These admissions m r e  offeieed as evidence 
against this defendant by the plaintiff. Yeither of the other defendants 
objected to the introduction of the check. The check and the admis- 
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sions tended to sustain the allcgationr of the complaint, rclied upon by 
plaintiff as constituting its r a u v  of action against the defcndant, the 
First  and Citizens National Bank of Elizabeth City, N. C. 

There was no error in the refusal of the court to submit to the jury 
the issues tendered by the defendants. Plaintiff did not allege in its 
complaint, or  contend a t  tllc tr ial  that  i t  was the owner of the check, nor 
is  its cause of action as srt out in the complaint founded upon such alle- 
gation or contention. 

Plaintiff's cause of action against the defendant, the First  and Citizens 
Xational Bank of Elizabeth City. K. C., is founded upon its relation- 
ship to said defcndant as a depositor; i t  alleges that  said defendant has 
on deposit to its credit and subject to its check, a sum of money which 
said defendant refuses to pay to it or to  its order;  that  said defendant 
denies liability to plaintiff for  said sum of money, upon its contention 
that it has paid out said sum on a check drawn by plaintiff on said 
defendant. Plaintiff controrerts this contention, and demands judg- 
ment that  i t  recover of said defendant the amount of its deposit. 

Plaintiff's cause of action against the other defendants is founded 
upon the guarantee by each of said defendants of an  endorsement ap- 
pearing on the check, purporting to be the valid endorsement of the 
payees, but which plaintiff contends is invalid. Plaintiff contends that 
each of these defendants by reason of its endorsement and guarantee of 
the void endorsement in the names of the payees is liable to it, as drawer 
of the check, for  the amount which the drawee bank has, without i ts  
authority, charged to its account. 

I t  is t rue that there are allegations in the complaint which aro ap- 
propriate to a cause of action for the conversion of money belonging to 
plaintiff. Plaintiff did not rely upon these allegations for its recovery 
in this action; i t  offered 110 evidence a t  the tr ial  to sustain them. I t s  
recovery, a t  least of the defendant, the First  and Citizens National Bank 
of Elizabeth City, N. C., is  not dependent upon the t ru th  of these alle- 
gations. I t  has recovered of said defendant upon a cause of action 
founded upon its contractual rights as  a depositor of said defendant. I t  
is immaterial whether the cause of action set out i n  the coniplai~lt be 
classified as a cause of action on a contract, or as  a cause of action on a 
tort. Estates v. Ban&, 171 N. C., 579, 88 S. E., 783. There are allega- 
tions in  the complaint which construed liberally and with a view to sub- 
stantial justice (C. s., 535) ,  are sufficient to constitute a cause of action 
on contract. Other allegations may be regarded as surplusage. Excep- 
tions to the refusal of the court to  submit issues tendered by defendants 
are not sustained. 

The issues submitted by the court to the jury arise upon the plead- 
ings. They are sufficient in form and substance for the submission to 



532 I N  T H E  SUPREME COURT. [I97 

the jury, for its determination, of the contentions of the parties with 
respect to the essential question in controversy, to wil;: Whether the 
amount charged to the account of plaintiff, as a depositor of the drawee 
bank, was paid by said bank to the payees, or to a holder claiming title 
to the check under a valid endorsement by the payees? I t  has been held 
by this Court that where issues submitted by the court to the jury are 
sufficient in  form and substance to present all phases of the controversy 
between the parties, there is no ground for exception to the same. 
Bailey v. Hassell, 184 N .  C., 450, 115 S. E., 166; Potato Co. v. Jeanette, 
174 N.  C., 236, 93 S. E., 795; Power Co. v. Power Co., 171 N. C., 
248, 88 S. E., 349. -4 new trial will not ordinarily be granted by this 
Court where it appears that the issues submitted to the jury presented 
for their determination the essential questions in controversy, although 
other questions not determinative of liability are also included in the 
issues. The liability of the defendants in  this case to the plaintiff and 
to each other is dependent solely upon the answer to the question in- 
volved in the first issue, to wit : Was the endorsement on the check, pur- 
porting to have been made by the payees, authorized or ratified by James 
Squire, one of the payees named in  the check, to whose order alone the 
check was payable? I t  is conceded in the answer of each of the defend- 
ants that if plaintiff is entitled to recover in this action of the defend- 
ant, the First and Citizens National Bank of Elizabeth City, N. C., the 
drawee bank, then each of the other defendants, by reason of its endorse- 
ment of the check, and of its guarantee of all prior endorsements 
thereon, is liable to the drawee bank, to its immediate endorsee, and to 
subsequent holders, under said endorsements, for such amount as plain- 
tiff shall recover of the drawee bank, who paid out s u c ' ~  amount upon 
the faith of said endorsements and guarantees. I t  does not appear that 
either of the defendants have any valid ground for its exception to the 
issues submitted to and answered by the jury. 

There mas no error in the refusal of the court to dismiss the action, as 
upon nonsuit, at  the close of the evidence, or in the instructions of the 
court to the jury. Neither of defendants offered evidence in  support of 
the allegations of its answer. Each relied upon its contention that the 
burden was on the plaintiff to prove that the endorsement on the check 
of the name of James Squire, one of the payees, by E .  A. Matthews, 
ntty., was neither authorized nor ratified by the said Jami?s Squire. This 
contention cannot be sustained; upon the admissions in the pleadings 
and the facts shown by the evidence offered by plaintiff, the burden was 
011 the defendants to offer evidence to show that the endorsement was 
either authorized by James Squire, or ratified by him, as alleged in their 
answers. Bell v. Bank, 196 N. C., 233, 145 S. E., 241. 
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I t  is a well settled principle that the relationship between a depositor 
and his bank, with respect to his general deposit, is that of a creditor 
and debtor. I t  has been so held by this Court. Graham v. Warehouse, 
189 N. C., 533, 127 S. E., 540; Reid v. Bank, 159 N. C., 99, 74 S. E., 
746; Boyden v.  Bank, 65 N .  C., 13. Where money has been deposited 
in a bank, on general deposit, the bank impliedly undertakes to pay out 
said money only to the depositor himself, or to such person as he may 
direct payment to be made. Goodloe v. Bank, 183 N .  C., 315, 111 S. E., 
516; McKaughan v. Bank, 182 N.  C., 543, 109 S. E., 355. The deposit, 
in the absence of a special agreement to the contrary, creates a debt; this 
debt can be discharged only by a payment or by payments made to the 
creditor, or to his order. The burden is on the bank as debtor, to show 
payment to the depositor as creditor or to a person or persons to whom 
the depositor has authorized payment to be made. Harmon v. Taylor, 
98 N. C., 341, 4 S.E., 510. 

Where it is admitted or established by evidence that at a certain date, 
a depositor had on deposit with his bank, to his credit and subject to his 
check, a sum of money and the bank contends that it has been discharged 
of liability by reason of such deposit, either in whole or in part, by the 
subsequent payment of a check drawn by said depositor on said bank, the 
burden is on the bank to show that the amount of the check mas m i d  
to the payee named in the check, or if the check is payable to bearer, that 
said amount was paid to a holder in possession of the check, or if the 
check is payable to the order of the payee, that said amount was paid 
to a holder claiming title to the check under a valid endorsement of the 
check by the payee. I n  the absence of evidence showing such payment, 
the bank remains liable to the depositor, notwithstanding payment of the 
amount of the check to a stranger and notwithstanding the check has 
been marked "paid" by the bank,and charged on its books to the account 
of the drawer. 

This principle is recognized in Bell z.. Bank, 196 N .  C., 233, 145 
S. E., 241. I n  that case, however, i t  was held that the drawer was not 
entitled to recover of the drawee bank, for the reason that although the 
amount of the check payable to the order of the payee was p i d  to a 
holder without the endorsement of the payee, said amount had been paid 
subsequently to the payee by such holder, as the drawer of the check 
intended. The plaintiff had therefore suffered no loss, for the amount 
of the check had been applied as a payment on her indebtedness to the 

pay'=. 
I n  Dawsm v. B m k ,  196 I)r'.. C., 134, 144 S. E., 833, the payees and 

not the drawers were plaintiffs. I t  was held that upon the facts which 
the evidence tended to show in that case the plaintiffs were entitled to 
recover of the drawee bank, the amount of the check payable to their 
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order and paid by the drawee bank to a holder without their endorse- 
nicnt. There the drawers by special agrwment had authorized the 
drawee bank to pay their cherks, although drawn payable to order, as 
if they had been drawn payable to bearer. I n  the instant case the payees 
make no claim on the drawee bank for the anlount of the check, which 
the drawee bank has paid to a holder without their valid endorsement. 
By  virtue of the prorisions of C. S., 3022, the endorsemmt of the check 
by one of the payees, i n  his own name, and in  the name of the other 
payee, without the authority of the latter, was invalid and passed no 
title to the check to the endorsee or to subsequent holders. Payment of 
the check to a holder, without the valid endorsement of the payees, did 
not discharge the drawee bank from liability to the drawer for its 
deposit. 

Upon the verdict i n  this case, i t  was properly adjudged that plaintiff 
recover of the defendant, the First  and Citizens Naiional Bank of 
Elizabeth City, N. C., the amount of its check, charged to its account 
by said defendant. Said amount mas not paid to the payees, or to their 
order, as plaintiff directed when i t  issued i ts  check. 

Plaintiff is not entitled, however, to judgment a g a i n ~ ~ t  the other de- 
fendants. These defendants sustained na contractual relation to the 
plaintiff, by reason of which they are  liable to plaintiff upon the verdict 
i n  this action. Endorsers of a check are liable only to their immediate 
endorsees, to subsequent holders, and to the drawee bank. The judg- 
ment should be modified to the end that the drawee bank shall recover of 
each of the other defendants the amount which i t  shall be required to 
pay to plaintiff in satisfaction of its judgment; and to the end that each 
of the defendants may recover such amount as i t  shall be required to pay 
by reason of its endorsement of the check, and i ts  guarantee of prior 
endorsements thereon, of i ts  codefendants, prior endorsers of said check. 
I n  order that  the judgment may be modified in  accordance with this 
opinion, the action is remanded to the Superior Court of Pasquotank 
County. 

X o  error. 

CLAYTON BANKING COMPANY v. GEO. C. GREEN,  TRUSTEE, J O E  E. 
TALTON, MRS. LENA TALTON, W. B. JOHNSON AND E T H E L  TALTON 
BRANNON. 

(Filed 9 October, 1929.) 

Mortgages H -Where under agreement with clerk the deposit for an 
upset bid is mailed, the  deposit is made as of time of mailing. 

While the clerk of the Superior Court is without authority to order a 
resale of lands foreclosed under mortgage without an increase bid filed 
with him under the provisions of C. S . ,  2591, and the payment of the 



X. c.] F A L L  T E R M ,  1929. 535 

depo~it required, the prorisions of the statutc relating tllerrto are to I)e 
1ilwr;rlly construed to efft'ctniite its intent to ~rotec t  tbc mortqagor, :~nd 
when nithin the statutory time limit tho offerer has conunn:~ic~atetl with 
tlle clerk of the court by 1)llone a n d  obrred to come from an ntljncei~t t o ~ n  
:tnd m:llic :I sufficie~lt deposit, and is irifornlrcl by the clerk tlmt it mould 
bc sufficient to send a cashier's chc*cli by mail OII tll:tt d z y ,  i ~ r i c l  :I goocl 
casllicr's check is ~~ccordingly mailed, n substnntixl comgliniicc with tlle 
statute has been made, though tlie check \\-as received by the clerk after 
the expiration of the time limit of the statute. 

CIVIL ACTIOK, before X i c l y e f f ~ ,  J . ,  at  June  Term, 1929, of J o r - r ~ s ~ o s .  
The  tr ial  judge found the facts and such findings may be summarized 

as follows : 
On 6 October, 1921, Joseph S. Talton eseruted and delirered to the 

defendant, George C. Green, trustec, a deed of trust to secure a note or 
notes payable to the Metropolitan Life Insurance Company, which deed 
of trust v a s  duly recorded. Thereafter  aid notes were duly traris- 
ferred to Dr .  TY. 13. Johnson, who is now the owner and holder of Yanle. 
Joseph S. Talton died and his son, Joe E .  Talton, and 31-ife, Mrs. Lena 
Talton, defeildants, executed and deliwretl to the plaintiff bank a mort- 
gage on the undiritfed interest of said Joe  E. Talton in  the lands of his 
father, Joseph S. Talton, deceased, to secure a note of $2,000 payable to 
said plaintiff. Default was made in tlie payment of the notr made by 
Joseph S. Talton, deceased, qecured by the dced of trust to the defendant 
Green, and thereupon the holder of said note made demand upon Green, 
trustee in said deed of trust, to advertise the property described therein. 
Advertisement was duly made under said deed of trust and the land 
offered for sale on 25 April,  1929, a t  nliich sale the d~feniiants.  tToe E. 
Talton arid Mrs. Ethel  T. nrnnnon, heirs at law of Joseph S .  Talton, 
became the last and highest bidders for said lands a t  tllc sum of $6,600. 
A report of the sale was duly made by the trustee within a day or two 
after the sale. The defendant, Joe E. Talton, told the cas l i i~ r  of plaintiff 
bank that  he  was making arrangements to pay off the indebtedness of 
$2,000 held b j  said bank. TVhereupon said cashier informed Joe  E. 
Talton that  if such arrangement were made the bank would not raise the 
bid on the land, but that said bank would raise the bid unless the matter 
v a s  adjusted. Within a period of ten days the cashier of plaintiff bank 
communicated with the clerk of the Superior Court of Johnston County 
and informed the clerk that  said bank desired to place an  increased bid 
on the purchase price of said property if Talton did not make payment. 
The  clerk of the Superior Court further informed the cashier of plaintiff 
bank tha t  the tenth day after the sale would be 5 May, 1929, but that  in 
view of the fact that  such date was on Sunday, that  Monday, 6 May, 
1929, would be the final date for raising the bid. I n  the early afternoon 
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of 6 May, 1929, the cashier of plaintiff bank called the clerk of the 
Superior Court a t  Smithfield and inquired "if said bid had been raised 
or if the said Joe  E. Talton had deposited with the clerk an amount 
sufficient to corer the indebtedness of the Clayton Banking Company, 
. . . and the clerk of the Superior Court informed ihe said cashier 
that neither had been done; that  thereupon the said cashier informed 
the clerk of the Superior Court that the Clayton Banking Company de- 
sired to raise the bid for said lands, and that  he, the saic cashier, would 
come over to Smithfield immediately and bring a cashier's check for 
$330, representing five per cent of the previous bid; that  the clerk of the 
Superior Court thereupon informed said cashier that  it was not neces- 
sary for him to come over to Smithfield, a distance of tvelve miles, for 
that purpose, but that  i t  would be sufficient if he, the said cashier, would 
on that  date, 6 May, 1929, place a cashier's check for $320 in a stamped 
envelopo and mail the same to the clerk of the Superior Court, and that 
if such was done that he would consider i t  as a deposit made as of that 
date, and that upon such deposit an  order of resale mould be entered 
for said lands; that  upon such information, the cashier of the Clayton 
Banking Company, about 3 :30 p.m., 6 May, 1929, mailed or placed a 
duly executed cashier's check in an  envelope, in the postoffice a t  Clayton, 
N. C., stamped and addressed to H. V. Rose, clerk of the Superior Court 
of Johnston County, Smithfield, which envelope containing said check 
was mailed as aforesaid, a t  the postoffice in  the town of Clayton, N. C.; 
that later in the same afternoon, 6 May, 1929, F. H. Brooks, attorney 
for said bank, at  the request of said bank, went to the ofice of the clerk 
of the Superior Court and again informed said clerk on the part  of the 
Clayton Banking Company, that the said Clayton Bankirg Company de- 
sired a raise of bid, and offered to give the said clerk his personal check 
for the amount of said raise; that  the said clerk informec the said F. H. 
Brooks that he had already discussed the matter with the said cashirr 
over the telephone and notified him that  i t  would be ~ufficient if the 
cashier mould mail him a check, and that the cashier h ~ d  done so, and 
that he mould consider that a raise of bid, and that an  order of resale 
would be made, and that it was not necessary for the said F. H. Brooks 
to put up  his personal check on behalf of the bank. On the morning of 
'i May, 1929, the said cashier's check in the amount of $330 was duly 
delivered to the clerk of the court by letter, in an ervelope bearing 
clearly the Clayton post mark, under date of 6 May; 1929; that  said 
check was in  due form and was collectible, and the clel-k of the court 
accepted the same as a raise of bid on said land, pursuar~t to  his under- 
standing with the cashier of the Clayton Banking Company; that  on the 
morning of 9 Nay,  1929, the deputy clerk of the Superior Court of 
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Johnston Countg, under instructions from the clerk, wrote on said sale 
book a n  order for resale as of 6 Xay ,  1929, hut said order of resale mas 
not actually signed by the cIerk of the court until 16 May, 1020; that  
theretofore Joe E. Talton, one of the bidders a t  the original sale, in- 
formed the trustee that  he had assigned his bid to his wife, Lena Talton, 
and the said Lena Tnlton, as assignee, with Ethel  T. Ihnnnon, tllc othcr 
bidder a t  ?aid sale, made denland upon the trustec for a deed. . . . 
That  tlie trustee, being of the opinion that there mas no valid increase 
of bid, undertook in pursuance of tlie delnnnd of said bidders and 
assignee to ilelircr a deed as trustee to thc said bidders, but hefore de- 
livery of such deed, snit1 trustee was . . . restrained from deliver- 
ing said deed to the said purchasers." 

Upon tlle foregoing facts the trial judge v a s  of the opinion a d  so 
ndjuilgcd "that the dcposit of said cashier's check, mailed a t  Clayton, 
s. C., on 6 Uay,  1029, in an amount representing five per cent of said 
bid. and under the circun~stmices as existed and as found by the court, 
constituted n valid and sufficient raise of bid for said lancls, untlcr the 
provisions of the statute, and that  thc clprk of the Superior Court m s  
acting \vithin his  authority in so accepting such pnynient, and that  an 
order of resale was and is a valid and proper order," etc. 

From the foregoing judgmcnt the dcfeildaiits appealed. 

E. J .  TT'cllons, F .  H .  Brool1~s and  Biggr  ie. Ih-oughton for p la in t i f  
T T ' .  P. S y c o d . ,  TI'. I f .  L y o n  and  X. Y .  Gul ley  for defendants .  

BROODEN, J. Was there a valid increase of hid under the circum- 
stances set forth in  the facts found by tlle tr ial  judge? 

The correct answer to the question of law presented involves a con- 
struction of C. s . ,  2591. This  section has been construed in many de- 
cision3 of this Court, notably TT'ise c. S h o r t ,  181 N. C., 320, 10; S. E., 
134; I n  9.e Sermon's  L a n d ,  182 N. C., 122, 108 S. E. ,  497; Pr ing le  v. 
Loan  Association, 182 N.  C., 316, 108 S. E., 914; I n  r e  TTrare, 187 
x. C., 693, 122 S. E., 660; T r u s f  Go. v.  Pozr;e7/, 189 N. C., 372, 122 
S. E., 660; B r i g g s  v. Developers,  191 K. C., 784, 133 S. E. ,  3 ;  17ezuby 
c. Gallop,  193 N .  C., 244, 136 S. E., 610; C h e r r y  v. GiTTianz, 195 N. C., 
233, 141 S. E., 594. 

Howerer, i t  does not appear that  the exact point raised in  the case a t  
bar has been determined. I t  is clear from the decided cases that  the 
statute confers no  power on the clerk to make orders in the cause with 
respect to a resale unless the bid is increased. I t  is also clear that an 
ordrr of sale or of resale made n u n c  pro t u n e  is valid. Lawrence V .  

B e c k ,  185 N.  C., 196, 116 S. E., 424. 
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The statute requires that the money representing an increased bid is 
to bc "paid to the clerk of the Superior Court." Does this language 
mean that the nloney must be actuaily placed in the hands of the clerk 
by the person desiring to raise tlie bid, or is it sufficient to pay the money 
within a period of ten days to a duly authorized agent of the clerli? 

I t  is familiar learning that the delivery of a deed is orrlinarily neces- 
&ry to pass title to land. I11 Lynch v. J o k m o n ,  171 IT. C., 611, 89 
S. E., 61, this Court held that, if a deed properly executed, was placed 
in an envelope, properly stamped and addressed and deposited in the 
mail, that thereupon title to the property described in the deed vested 
in tlie purchaser named in the instrument. The theory upon which this 
principle rests is that the grantor had parted with pbssession and con- 
trol of the paper-writing by placing it in due course of delivery to the 
grantee. 111 Pringle v. L o a n  Association, suprat, it was stated by the 
Court that "in all such cases if the prescribed amount of the raise in 
bid is guaranteed, or paid, to the clerk he sliall require the mortgagee 
or trustee to advertise and resell 011 15 days notice." A strict construc- 
tion of this language would indicate that if the increased bid is guaran- 
teed, the requirements of the statute would be met. However, it is not 
necessary to place this decision upon that ground. I n  Briggs v, De 
u ~ l o p ' r s ,  supra,  an increased bid of two per cent was deposited with 
the clerli. This deposit, of course, was not in strict coinpliance with 
the statute, but the increased bid was held to be valid. This case is 
direct authority for the position that substantial compliance with the 
statute with respect to the payment of the increased bid is fully recog- 
nized. The reason is that as the statute was enacted for the protection 
of wortgagors it must be coilstrued liberally when reaso1i;ibly necessary 
to effectuate that purpose. 

The facts disclose that the clerk of the S u ~ e r i o r  Court of his own 
motion selected the United States mail as the agency foi. transmitting 
the money to the court. I f  the clerk of the Superior Court had sent 
his deputy from Smithfield to Clayton to receive the money and the 
deputy had actually received the money, but (lid not repoiat to the clerk 
until next morning, it could not be successfully contended that the money 
had not been paid. Furthermore, it appears that the attorney for the 
plaintiff went in person to the clerk's office on the afternoon of 6 May, 
and offered to pay the money, but was informed by the clerk that the 
bid had already been raised and that an order of resale would be made 
in due course. Under these circumstances we are of the opinion and so 
hold, that the increased bid of plaintiff was duly filed and that the order 
of resale was valid. 

The defendants rely upon Wooley d. Bmtm,  184 N. C., 438, 114 
S. E., 628. An examination of that case, however, discloses that the 
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opinion was based upon the particular wording of the statute to the 
effect that  the license must be "delirered to him as required by law," 
etc. The  word "delivered" was construed to mean manual delivery. We 
caiinot hold thnt the Hruton case is determinative of the legal principle 
involved in  the case a t  bar. 

Affirmed. 
--- - 

RIJ IPSOS HARPER A N D  13. I). W I L J J A J I S  r. T ' IRGISIA LUJIRER 
asn sox c o ~ r r . \ s l - .  

(Filed 9 October. 1929.) 

Contracts B e-In orclcr to recover upon a contract for the division of 
profits, profits or bad faith must bc shown. 

111 an action to recover upon a contract for the divi5ion of profits from 
the sale of timber by the defendmt, the (lefenda~~t to sell ' to the bcst of 
his ability," the burden is on the plaintiff to show that a profit h;1d beell 
made or thnt the defendant had :~cted i n  b n d  faith in the bale ill c~r~ler t o  
recover, and evidence as to profits mntle b j  other like marlufactnrrrs is 
immaterial. 

 TEALS by both plaintiffs and defendant from G~a(?y ,  J., at March 
Term, 1929, of DUPLIK. N o  error in either appeal. 

This is  an  action to recover the purchase price of certain timber con- 
veyed to defendant by plaintiffs, by their deed dated 6 September, 1924. 
I t  was agreed that  the said purchase price should be paid after said 
timber had been cut and manufactured into lumber by defendant, and 
after said lumber had been sold. 

The  said timber had been cut, and the lumber manufactured there- 
from had been sold, prior to the commelicement of this action. The 
action arose out of a controversy between the parties as to the terms of 
the contract in accordance with which the purchase price should be ascer- 
tained and paid. During the progress of the trial, plaintiffs consented 
that  the jury might find that  said terms were as alleged in  the answer, 
and not as alleged in the complaint. 

The issues submitted to the jury were ans~vered as fo l lom:  
"1. RTas the contract entered into between the plaintiffs and the de- 

fendant as follows: 
Defendant was to advance to plaintiffs a basic price of three dollars 

per thousand feet, and then cut, remove and manufacture the timber 
on the Phil ips and Malpass tracts, and sell the same to the best of its 
ability, and in  the event there was a profit from said operation over and 
above the expenses incident to the cutting, manufacture and marketing 
of said timber, and the basic price of three dollars per thousand feet, 
such net profits should be divided equally between the parties? 
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Answer : Yes, by consent. 
2. I f  so, was there a breach of said contract on the part of the de- 

fendant, as alleged in  the complaint? Answer: Yes. 
3. I f  so, what amount are the plaintiffs entitled to recover of the 

defendant for lumber not paid for, or profits received and not accounted 
for under said contract, if anything? Answer: $800." 

From judgment on the verdict, both plaintiffs and defendant appealed 
to the Supreme Court. 

Geo. R. Ward,  R. D. Johmon  and Stevens & Beslisley f0.r plaintiffs. 
Lan'gston, Allen & Taylor f o ~  defendant. 

PER CURIAM. Under the contract between the parties, as found by 
the jury, plaintiffs are entitled to recover for the timbei. sold and con- 
veyed by them to defendant, three dollars per thousand feet; and also, 
one-half the profit, if any, resulting from the manufacture of said tim- 
ber, and its sale by defendant. I t  was agreed that defendant should sell 
said lumber to the "best of its ability.'' I t  is not contended by plaintiff 
that defendant failed to exercise good judgment in the sale of the lumber, 
or that it failed to get the best market price for the same. 

There was conflict in the evidence tending to show the number of feet 
of timber cut and manufactured by defendant; it was admitted that 
defendant has paid to plaintiff on account of said timber the sum of 
four thousand dollars; under the instructions of the court, the jury has 
found that plaintiffs are entitled to recover the additional sum of $800 
for stumpage. 

There was no evidence tending to show that defendant made any profit 
by cutting and manufacturing the timber, or by the sale of the lumber. 
The evidence tended to show a loss on the operation because of the 
price at which the lumber was sold. The burden was on plaintiff to 
show that the lumber was sold at  a profit. There was rio error in the 
instruction that plaintiffs were not entitled to recover any sum as their 
share under the Eontract in profits. I t  is immaterial that  other sawmill 
operators made a profit on lumber manufactured and sold by them 
during the years 1924 and 1925. I n  this action, in  the ,ibsence of evi- 
dence tending to show bad faith on the part of defendant, it is liable 
only for profits made, and not for profits which it might have made. 

Defendant cannot complain that after the evidence had been intro- 
duced, plaintiffs consented that the jury findathat the contract between 
them and defendant was as alleged in the answer, and not as alleged in 
the con~plaint. The evidence tending to sustain plaintiff's contention 
that under this contract it was entitled to recover in this action, was 
properly submitted to the jury. 

m e  find no error in either appeal. The judgment is affirmed. 
No error. 
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KBOUSE 2). R. R.; HEATH 2). R. R. 

0. M. KROUSE v. NORFOLK SOUTHERN RAILWAY COhlPANY. 

(Filed 9 October, 1929.) 

Negligence D c-Where evidence sh >ws contributory negligence barring 
recovery nonsuit is proper. 

Where the evidence offered by the plaintiff shows contributory negli- 
gence barring his right to recover a nonsuit is proper. 

APPEAL by plaintiff from Daniels, J., at  March Term, 1929, of PITT. 
Affirmed. 

Action to recover damages for personal injuries resulting from a 
collision, on a public crossing, between an  automobile driven by plaintiff 
and defendant's train. 

From judgment dismissing the action as upon nonsuit, plaintiff ap- 
pealed to the Supreme Court. 

W .  C. Goyham and Julius Brown for plainti f .  
F.  G. James & Son f o r  defendant. 

PER CURIAM. Conceding that  the evidence offered by the plaintiff 
tended to show that  defendant was negligent as alleged in  the complaint, 
this evidence also showed that  plaintiff contributed to his  injuries by 
his own negligence. There is  no error i n  the judgment dismissing the 
action as upon nonsuit. Bailey v. R. R., 196 N. C., 515, 146 S. E., 135. 

Affirmed. 

C. D. HEATH v. NORFOLK SOUTHERN RAILROAD COMPAKT. 

(Filed 16 October, 1029.) 

1. Railroads D g-ln action to recover for negligent fire the burden is on 
plainti@ to show railroad caused fire and on it to show due care. 

In order for the plaintiff to recover damages from a railroad company 
for setting Ere to his barn off the right of way by sparks from the dr- 
fendnnt's locomotive, the burden is on the plaintiff to show that the f ~ r e  
was caused by sparks from the locomotive, and then on the railroad com- 
pany to show that its engine was properly equipped and operxted, and 
upon supporting evidence the issue of negligence is for the jury, arid the 
defendant's motion as  of nonsuit is properly denied. 

2. Same--The setting afire of a barn by sparks from locomotive is some 
evidence of negligence of railroad. 

Where there is evidence that plaintiff's barn off the right of \lay of the 
defendant railroad company was set afire by sparks from the defendant's 
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locomotive shifting nearby, it is some evidence that the locomotive emit- 
ting the sparks was in a defective condition or that it was improl~erly 
operated. 

3. Same--Evidence in this case held sufficient on issue of railroad's neg- 
ligence in setting fire to property. 

Evidence that the defendant railroad company's locomotive was shifting 
cars near the property of the plaintiff, throwing off heavy smoke with 
live sparks that were carried by the wind to the plaint id"^ barn, ob the 
right of way, and that soon thereafter the barn caught f r e  and was ilc- 
stroyed, anc! that there was at the time no fire on the plaintiff's premises 
~ h i c h  could have started the conflagratioi~, is sufficient :o be submitted 
to tlie jury upon tlie defendant's actionable negligence. 

4. San loEv idence  that same locomotive emitted sparks night before Are 
is  competent as t o  its defective condition. 

Wllere there is evidence tendiug to show that defendant's locomotive 
was throwing off heavy smoke with live sparks which caused the fire in 
suit, testimony that the same locomotive on the night previous was emit- 
ting smoke and live sparks is competent upon the question of the defective 
coiidition of the locomotive on  the issue of defendant's negligence ill this 
respect. 

CIVIL ACTION, before Daniels, J., at May Term, 1929, oE CRAVEX. 
Plaintiff owned a tract of land upon which was situated his dwelling, 

a tobacco barn and packhouse within which there we1.e stored hay, 
fodder, corn and fertilizer. The  packhouse is about 104 feet from the 
railroad track and not upon the right of way. The evidence tended to 
show that  on 6 March, 1928, a freight train owned and operated by the 
defendant was t r a ~ e l i n g  east and stopped for the purpose of taking 
water and shifting cars near plaintiff's property. The  train arrived 
about four o'clock in  the afternoon and remained from fifteen to thirty 
minutes. While the train was shifting the engine emittcld large quan- 
tities of smoke, which was driven by a northeast wind ol;er and across 
tho packhouse of plaintiff. 

There was further testimony f rom a witness for  plaintiff who stated 
that  he was driving along the county road while the train was shifting 
near plaintiff's property, and that  the train seemed to be overloaded 
and that  "every now and then the engine spit." Witness further stated: 
"The engine was throwing out hot cinders because I put my  coat over 
my  neck to  keep the cinders from burning me, because it did burn my 
mule." 

Plaintiff also offered the testimony of a witness who  stated that  on 
the day before, to wit, on 5 March, he saw the same engine of defendant, 
which was alleged to have set fire to plaintiff's property, emitting live 
sparks, and that  some of these sparks fell on h im and burned him on 
the neck. There was testimony that there had been no firs in plaintiff's 
home near the packhouse or any fire around the packhouse before the fire 
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x a s  tiiscorered. The  train left shortly after four o'clock. There was 
testimony that  betnecn five arid six o'clock fire x-as discovered on the 
packhouse next to the railroad track. The packhouse and its contents 
nere destroyed according to the evidence of plaintiff, and he instituted 
this action for damages. 

The  defendant denied that  its engine had emitted live sparks while 
shifting near plaintiff's property and offered strong proof to the effect 
that the engine n a s  properly equipped with a spark arrester of the type 
 appro^ ed and in general use, and that the engineer was thoroughly ex- 
per ienc~d and competent, and that the train was operated in a careful 
mariner. 

The  jury ans~vered the issue in  favor of plaintiff and awarded dam- 
ages ill the sum of $1,200. 

From judgment upon the verdict the defendant appealed. 

D. L. l17artl a,ltl D.  L. Tl'ard, Jr., for plaint i f f  
M o o w  ck 0 1 0 2 1 1  f o r  de fendan t .  

B ~ o c ~ n c s ,  J. I11 caser of damage by fire, occasioned by the engine of 
a railroad company, there are ordinarily two questions to be deternlined 
in order to impose liability upon the defendant. 

I. 1)id the el~gine set out the fire that  burned the property? 
2. I f  so, (lid the fire originatc through the negligence of the de- 

fend:~lit ? 
Tlic principle of Inn. governing liability for fire catching off the right 

of n a y  was thus stated in  X o o r e  v. R. R., 173 K. C., 311: ' (I t  is settled 
that  if the plaintiff has introduced evidence sufficient in probatire force 
to justify a jury in finding that the fire was caused by a spark from 
defenclant's engine, the issue should have been submitted, thp weight of 
the evidence being a matter for the jury. I n  such case the defendant is 
called upon to pro1 e that its engine was properly equipped and operated. 
I f  so equipped ant1 operated, there is  no ntgligence or liability upon the 
par t  of defendant." 

111 the case a t  bar the tr ial  jndge, at the request of defendant, charged 
the jury a i  fo l lo~rs :  "I charge you that  under the law of North Caro- 
lina, if fire escapes from an  engine in proper condition and having a 
proper spark arrester and operated in  a careful way by a rareful and 
conlpetent engineer and the fire catches off the right of ~ a y ,  the de- 
fendant is not liable, for  there is no negligence, and you should answer 
the first issue (KO.' " 

The pertinent question standing a t  the threshold is whether there Tvas 
sufficient evidence to be submitted to the jury upon the origin of the fire; 
that is to say, whether sparks from the defendant's engine set fire to 
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plaintiff's property. There was evidence that hot cinders were emitted 
from defendant's engine at  the time it was shifting near plaintiff's 
property, burning a mule of a witness standing near the railroad, and 
that the witness was compelled to put his coat over hiti neck for pro- 
tection. There was evidence that the wind was blowing toward the 
plaintiff's property and that large volumes of smoke were coming from 
the smokestack of the engine. There was further testimony that on the 
day before, the same engine mas throwing sparks which burned the shirt 
and neck of a witness. There was also evidence that there was no fire 
about plaintiff's dwelling or packhouse during the afternoon prior to the 
time the packhouse was burned. 

We are of the opinion that there was sufficient evid~nce to be sub- 
mitted to the jury on the question of the origin of the fire. Therefore, 
tlio motion for nonsuit was properly overruled. 

Upon the question of negligence, it has been held that if fire was 
caused by sparks from the engine, that of itself was some evidence of 
negligence either in the condition of the spark arrester or in the opera- 
tion of the engine. Reid v. R. R., 180 N. C., 511, 105 S. E., 169. 

The defendant earnestly insists that the evidence of the witness Cruel 
to the effect that the engine was throwing sparks the night before the 
plaintiff's property was burned, was incompetent. The position of the 
defendant upon this point would be sound and effective if the record did 
not disclose that the same engine was involved. B witness for defendant 
testified: "The engine they claimed the barn was burned 11y was coming 
back toward New Bern; that was the same wgine that went to Golds- 
boro the night before." Another witness for defendant testified: "Engine 
KO. 134 that came down from this direction on the evening of the 5th 
of March went to Goldsboro, and the same engine cam13 back on the 
afternoon of the 6th." 

The prevailing rule of lam with reference to this aspect of the case is 
thus declared in Xerner v. R. R., 170 N. C., 94, 86 S. I<., 998: '(It is 
conceded that where a fatal fire has been set out from a designated or 
known engine, i t  is admissible to introduce evidence of other fires pre- 
viously set out by the same engine for the purpose of showing its de- 
fective condition, but the rule has never been extended so as to permit 
cridence of sparks emitted by some other engine at  some other time and 
place." 

Xo error. 
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IN BE LAST WILL AXD TESTAMENT O F  THOMAS EIRdSCISCO 
BROCBWELL. 

(Filed 16 October, 1929.) 

1. Wills D i-Instruction in this caveat proceeding held not to be ex- 
pression of opinion by court as to validity of the will. 

Where the judge in his charge upon a caveat to  a will uses the word 
"will" in referring to the paper-writing being propounded, i t  will not be 
held a s  a n  expression of the court upon the weight and credibility of the 
evidence contrary to the requirements of the statute when it appears from 
the context of the instruction that  lie was only referring to the writing 
itself, and must have k e n  so understood by the jury. 

2. Wills D h-Caveators must show fraudulent substitution of sheets when 
relied on by them. 

Upon the trial of a caveat to a will where i t  is contended that one of 
the several sheets of the writing had beeu substituted for the original, the 
careators must show a fraudulent substitution. and they canuot prevail in 
this contention when there is no evidence thereof; and where i t  appears 
on appeal that  the jury has acwpted the evidence to the contrary under 
correct instructions, the judgment of the lower court sustaining the paper- 
writing as  the will will be sustained. 

3. Appeal and E ~ m r  J *In this case held: error, if any, in tlie admis- 
sion of certain testimony was harmless. 

Testimony of a witness over appellant's esception in explanation of 
matter elicited from him on cross-examination, with but little, if any, 
bearing upon the issue submitted, is not held for reversible error under 
the facts of this case. 

APPEAL by  caveators f r o m  Hawis,  J., a t  second J u n e  Term, 1929, of 
WAKE. N o  error. 

T h i s  i s  a proceeding f o r  the probate  i n  solemn f o r m  of a paper-writing 
propounded as  the  last will and  testament of Thomas  Francisco Brock-  
well, deceased. T h e  paper-writing h a d  been probated i n  common f o r m  
by the  clerk of t h e  Super ior  Cour t  of W a k e  County. Upon the  filing of 
a caveat t o  said probate, t h e  proceeding was t ransferred to tlie civil issue 
docket of the  Super ior  Cour t  of said county, as  provided b y  statute. 

T h e  issue submitted to  t h e  j u r y  was  answered as  follows: "Is  the  
paper-wri t ing offered i n  evidence a n d  every p a r t  thereof the  last  will  
a n d  testament of Thomas  Francisco Brockwell?  Answer : Yes. 

F r o m  judgment  on  t h e  verdict, caveators appealed t o  the  Supreme 
Court .  

W. B. J m m  for propoundem. 
W.  F. Evans, C. A. Dougtass, R. L. JIcMitlan and T.  Lacy Williams 

fov cavea,tors. 



546 I N  THE SUPREME COURT. [I97 

CONNOR, J. An examination of the record in  this rlppeal fails to 
disclose any error for which a new trial of the issue involved in this pro- 
ceeding should be granted. W e  do not, however, approve the form of the 
issue submitted to the jury a t  the trial. 

A paper-writing propounded as the last will and teste.ment of a de- 
ceased person is  not necessarily offered in evidence. I n  this case, how- 
ever, the paper-writing mas offered in  evidence upon the contention that  
some of the sheets of paper constituting the will as propounded, were 
not attached to the last sheet, when the testator and the witnesses wrote 
their names on said sheet. Ordinarily the  paper-writing should be 
described in  the issue as "the paper-writing propounded rls the last will 
and testament of the deceased." 

There was evidence tending to show the execution by the deceased of 
the paper-writing propounded for probate as his last will and testament, 
in accordance with the  requirements of the statute. C. S., 4131; this evi- 
dence ~ v a s  submitted to the jury under instructions of the court which are 
free from error. The reference by the court in the charge to the jury to 
tlie paper-writing as "the will," could not hare  been understood by the 
jury as an expression by the court of i ts  opinion that  the ~aper -wr i t ing  
was the will of deceased. T h e  context shows that  the court in the use of 
the word "will1' was referring to the paper-writing. 

The jury has found that the paper-writing consisting of sheets of 
paper attached to each other by clips or fasteners, such as are in  ordi- 
nary use, and every part thereof, was executed by the deceased as his last 
will and testament. There was ample evidence to sustain this finding. 
Indeed, i t  may be doubted whether there was any evidence to the con- 
trary. There was certainly no evidence to support a suggestion that  
there had been a fraudulent substitution of sheets of paper, before or 
after the deceased and the witnesses signed the last sheet. 'The testimony 
of the draftsman of the will-a lawyer of experience and of high char- 
acter-was accepted by the jury as conclusive upon this phase of the 
case. 

Conceding that  there was evidence in support of the con1 entions of the 
caveators, sufficient to rebut the presunlption to the contrary, (1) that  
the deceased, a t  the time he signed said paper-writing did not have suffi- 
cient mental capacity to make a will, or ( 2 )  that he signtld said paper- 
writing because of undue influence, and that  for either rtxason the said 
paper-writing is not his last will a i d  testament, we find no error in  the 
submission of these contentions to the jury at  the trial. IJnder instruc- 
tions which we find free from error, the jury has found that  the de- 
ceased, a t  the time he signed the paper-writing did have suj%cient mental 
capacity to make a mill, and that  he  did not sign the same because of 
undue influence. 
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There was no prejudicial error in  the refusal of the court to sustain 
objections of the caveators to the testimony of one of the propounders, a 
son of the deceased and a devisee under the will, with respect to the rela- 
tions between him and the deceased, his father. This testimony had 
little, if any, probative value as evidence upon the issue submitted to 
the jury;  i t  was offered solely in  explanation of matters elicited from 
the witness bv the caveators on cross-examination. I f  i t  was error to 
overrule the objections of caveators, the error was harmless. 

We  do not deem i t  necessary to discuss seriatim the assignments of 
error on this appeal. They no questions which have not been 
repeatedly decided by this Court. The principles of law ordinarily appli- 
cable in  a proceeding of this nature are so well settled by decisions of 
this Court, that  these decisions need not be cited. 

The judgment in  the proceeding is affirmed. There is 
N o  error. 

STATE r. KEDJIOND WILSON. 

(Filed 16 October, 1V29.) 

Criminal Law B a-Defendant must prove defense of mental incapacity 
to commit crime to the  satisfaction of the jury. 

Where the defense in the prosecution for a capital felony is mental dis- 
ability resulting from hereditary weakness and augmented hy a syphilitic 
infection, the burden is 011 the defendant to establish his defense to the 
satisfaction of the jury. 

APPEAL by defendant from Grady, J., at X a y  Term, 1929, of PEKDER. 
Criminal prosecution tried upon an indictment charging the defendant 

with a capital felony. 
Verdict: Guilty of murder in the first degree. 
Judgment : Death by electrocution. 
Defendant appeals, assigning errors. 

Attorney-General Brumrnitt and i lssis fant  Attorney-General Xash for 
the State. 

G e o ~ g e  R. Ward ,  R. D. Jot?/nson, Best & Xoore  and NcCul len  & 
McCullen for defendant. 

STACY, C. J. There is evidence on behalf of the State tending to show 
that on 27 April, 1929, the prisoner, Redmond Wilson, a colored man, 
shot and killed Vess Wilson, his first cousin, under circumstances in- 
dicative of a mind fatally bent on mischief and a heart devoid of social 
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duties. The deceased was sitting in a chair, packing strawberries, under 
a pack shelter, in  the edge of a field, when the prisoner, in broad open 
daylight, came within twenty-five yards, approaching from the rear, de- 
liberately placed his gun to his shoulder, took aim, and without warning 
shot the deceased in the back inflicting a mortal wound. I t  is suggested 
that the prisoner held a grudge against the deceased because the 
latter had upbraided him about three weeks before for approaches to his 
granddaughter. I t  was further in evidence that on the a,ame morning, 
about three hours prior thereto, the prisoner had shot and wounded John 
Henry Wilson, a son of the deceased. 

The homicide is not denied. The defense interposed on behalf of the 
prisoner was that of mental debility, resulting from hereditary weak- 
ness augmented by a syphilitic infection, which, i t  is alleged, amounted 
in the aggregate to irresponsibility or insanity. The evidence tending to 
support this plea was properly submitted to the jury, but mas found to 
be unsatisfactory. S. v. Terry, 173 N. C., 761, 92 S. E., 154. 

I t  is now well settled, by a long line of decisions, that, in  this juris- 
diction, as well as in many others, in  a criminal prosecu;ion, when in- 
sanity is interposed as a defense, the burden is on the dl.fendant, who 
sets it up, to prove such insanity, not beyond a reasonable doubt, but to 
the satisfaction of the jury. S. v. Walker, 193 N. C., 489, 137 S. E., 
429; S. v. Jmes,  191 h'. C., 753, 133 S. E., 81, and cases tEere cited. 

After perusing the record with that degree of care which the case 
merits, we have found no error committed on the trial. The verdict and 
judgment will be upheld. 

No error. 

STATE v. MACON O'NEAL. 

(Filed 16 October, 1!X9.) 

1. Intoxicating Liquor B a--Constructive possession of intoxicating liquor 
is sufficient evidence of violation of Prohibition Statute. 

Constructive possession of intoxicating liquor is sufflcient to take the 
case to the jury under an indictment for  violating our prohibition law by 
receiving, possessing, transporting, selling intoxicating liquor, and having 
it on hand for the purpose of sale. 

2. Criminal Law I &When prisoner is absent when verdict is rendered: 
and has not waived his right to be present, a new trial will be 
ordered. 

The returning into court by the jury of a verdict of guilty of violating 
our prohibition law, while the defendant is in prison, violates the defend- 
ant's constitutional rights (Declaration of Rights, sec. ll.), and in the 
absence of a proper waiver of this right a new trial will be ordered on 
appeal. 
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APPEAL by defendant from Cranmer, J., at  March Term, 1929, of 
WARE. New trial. 

Macon 07Neal ,  Herbert 07Neal ,  and Vernon O'Neal were charged 
in  one indictment with a violation of the prohibition law by receiving, 
possessing, transporting, selling, and having on hand intoxicating liquor 
for  the purpose of sale. There was a general verdict of guilty as to 
all the defendants. F r o m  the judgment pronounced Xacon O'Neal ap- 
pealed upon assigned error. 

Attorney-General Brummif  t and Assistant Atfomey-General ATash for 
the State. 

Charles U .  Harris for defendant. 

AD AM^, J. There is a t  least some evidence that  intoxicating liquor 
was found on premises used by the defendants; and for this reason, by 
virtue of the statutory direction that the prohibition act "shall be liber- 
ally construed to the end that the use of intosicatil~g liquor as a bever- 
age may be prevented," the tr ial  court committed no error in submitting 
to the jury the question of the defendant's constructive possession of the 
prohibited article. 8. c.  Xeyers, 190 A'. C., 239; 8. v. Pierce, 192 N. C., 
766; 8. ?t. Weston, ante, 25. 

Bu t  on another ground the defendant is entitled to a new trial. When 
the verdict was returned he was not in the courtroom, but was in  prison, 
confined in  close custody. Nor was his attorney present. "In all criminal 
prosecutions every man has tho right to be informed of the accusation 
against him and to confront the accusers and witnesses with other testi- 
mony, and to have counsel for his defense, a i d  not be compelled to give 
evidence against himself or to pay costs, jail fees, or necessary witness 
fees of the defense, unless found guilty." Declaration of Rights, see. 11. 

I n  the application of this fundamental principle i t  has been held that  
in  a capital felony the prisoner cannot ~ ~ a i v e  his right to be present a t  
any stage of the trial. Kot only has he a right to be present; h e  must 
be present. S. 0. Kelly, 97 N. C., 404; 8. 1). Dry, 132 N. C., 813. I n  
felonies less than capital the right to be present can be waived only by 
the defendant himself (8. v. Jenkins, 84 N. C., 813), but in misde- 
meanors the right may be waived by the defendant through his counsel 
with the consent of the court. S. 2,. Dry, supra; S. V. Cherry, 154 
N. C., 624. 

Imprisoned, the defendant could not be present when he was con- 
victed by the jury;  and there is no suggestion that  he  waived his right 
by express consent, or  failure to assert i t  in apt  time, or by conduct incon- 
sistent with his right. H e  is not entitled to his cliscliargc, but merely to a 
new trial. S. v. Jenlcins, supra. 

New trial. 
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(Filed 16 October, 19213.) 

1. Husband and Rife  B a-Wife may bring nction for alienation of 
affections of husband without his joinder. 

An action brought by the wife against her husband's step-father and 
brother for alienatiiig his affection from her and causing his continuous 
separation is in tort and does not require the joinder of her husband 
therein, and is not a defect of parties. 

2. Husband and Wife E b--Burden of proof of alienation of affections of 
husband is on wife in her action therefor. 

In an action by a wife against the step-father and brother of her hus- 
b m t l  for alienating her husband's affections, arid causing him to continue 
to live apiirt from her, the burdrn is upon her to prove these matters  hen 
tilleged by her and deilied by the defendants. 

3. Same-Evidence that defendants alienated the affections of plaintiff's 
husband held insufficient in this case. 

Where in an action by a wife against the strp-father :~nd brother of her 
husband for the alienation of lirr husband's affections, the evidence intro- 
duced by the wife fails to show any rnalice or ill-will of the defendants 
toward her or that  the defentlnnts did anything to alienate the affections 
of tlie husband or came him to separate himself from her and continue to 
lire apart froin her, but tends to show that  his sepuat ion was causrd by 
:I groundless t lduGm due to his mental co~idition, with f i~r ther  evidence 
that the husband lived with the defendants after the separ,ition, is insuffi- 
cient to be submitted to the jury. and (1 nonsuit sho111tl be granted, tlie law 
not imputing any purpose to injure the plaintiff from the fact that the 
defendants allowed the hnshird to lire with thrm after the separation. 

A b ~ x a ~  by  defendants  f r o m  Lyon, Emergelzcy Judge, a t  Apri l -May 
Special  Term,  1029, of PITT. Reversed. 

,Lction to r e c o w r  damages caused by  t h e  wrongful  a n d  malicious 
alienation of the  affections of plaintiff's husband, resulting i n  his  aban- 
donment of her. 

I t  is  admit ted t h a t  plaintiff and  her  husband a r e  now l iving separate  
and  a p a r t  f r o m  each other, and  t h a t  they have so lived since 1924;  
defenda~i t s  deny, l i o ~ e v c r ,  t h a t  they or  ei ther  of them caused such 
separation, o r  t h a t  they have prevented t h e  re tu rn  of plaintiff's husband 
to her. 

I t  is  admit ted t h a t  when plaintiff's husband left h i s  home i n  J u l y ,  
1924, h e  h a d  a delusion, which wa.s wholly mitlzout justification i n  fact ,  
wi th  respect to  plaintiff's fidelity to  him,  a n d  t h a t  said delusion was d u e  
to the unfor tuna te  menta l  condition of said husband. T h e  evidence 
tended to show t h a t  said delusion has  persisted, notmit l~standing t h e  
assurances of fr iends and relatives t h a t  i t  was groundless. 
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Plaintiff and her husband were married in 1915. They lived together 
happily until the summer of 1924. During this time three children 
were born. Plaintiff's llusband was successful i n  business, and all the 
evidence xi-as to the effect that  he maintained a conifortable home for 
his x i f e  and children, being a t  all times ail affectionate husband and a 
devoted father. I n  the summer of 1924 he suffered a breakdown in his 
health, both physical and mental. Upon the advice of plaintiff and her 
relatives, ho left his home in  this State on 2 July,  1024, and went to 
Richmond, Va., where h e  entered a sanatorium for treatment. There 
was no eridelice tending to show that  deferidants or either of them 
advised with or counselled plaintiff's husband mith respect to his health 
or mith respect to liis leaving his home. Plaintiff testified tha t  she 
urged her husband, after consultation with her father, to go to the sana- 
t o r i u n ~  for treatment. She  also testified that  "the first estrangement 
that  arose between me arid my husbard was for  some reason other than 
conduct on the par t  of the Holderbys. I think the cause of the first 
estrangement between myself and nly husband was due to financial 
reasons, or business transactions, i n  which neither of the IIoltlerbys had 
anything whatever to do, that  I know of. H e  never alluded to my being 
untrue to him until just before he went to the hospital. H e  accused me 
of infidelity after the birth of niy baby." She  fur ther  testified, "I think 
a11 of the unfortunate occurrences relatcd by rile w ( w  due to thc mental 
condition of my husband." 

TITllile plailitiff's husband \\as in the sanatorium a t  Hichmond, lle 
c~onlrnuriicatcd -\\it11 defendants, J. CI. Holderby, his step-father, and 
Murri l l  Holderby, his brother. At  Iii, request, one or both of them went 
to Richnlontl to  see him. He returned to this State with them, and 
entered a hospital a t  Wilson, where the deferldants then resided. H e  
renlaiiled in  this hospital for several weeks; ~vliile Ile r a s  there tle- 
fendarits visited him frequently. Mrhen he left t l ~ c  hospital, he melit 
to the home of defendants, Murrill Holderby and his wife, Lillitl 
Holderby. Hr remairied ill their home for some time and then went to 
a hospital a t  Battle Creek, 1Iichigan. Since lravilig that  hospital, h t ~  
has traveled widely througllout tho United States, sonictimes on b u s i n w  
and sometimes visitilig relatives. I r e  now lives a t  Valdosta, Georgia, 
where he makes his home with drfendants, Nurr i l l  Holderby and Lillit~ 
Holderby. The defendant, J. C. Holderby, now lives a t  Mullins, S. ('. 
Plaintiff's husband has not lived with her since July,  1824. Plaintiff 
testified, "I think the beginning of the cstrangenient between my  hua- 
band and myself mas due to his mental condition. I think tllc defend- 
ants are tho cause of his staying away. I do not think they cnuwl  his 
mental condition, but they are the cause of his  not keeping well." There 
was no eriderice tending to show any conduct on the part  of the defcnd- 
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ants, or of either of them, which supports plaintiff's opinion that  defend- 
ants have prevented the return of her husband to her, unless i t  be evi- 
dence to tlie effect that  they hare  associated with him and permitted him 
to live in their home. 

After plaintiff's husband left her in  the summer of 1924 and after she 
had been informed that he justified his conduct toward her by charging 
that  she had been unfaithful to him, she caused a warrant to be issued 
for his arrest on the charge that  he  had slandered her. EIe has not been 
arrested on this warrant. Upon learning of the issuance of the warrant, 
he left the State and has since remained out of the State for  the purpose 
of avoiding arrest. Plaintiff thereafter instituted a proceeding under 
the laws of this State, for a n  allowance to be made out of her husband's 
?state for her support. I n  this proceeding a n  order was made for such 
allowance and said x d e r  has been complied with. Plaintiff has received 
from her husband's estate money and property for the support of herself 
and children, in  accordance with said order. 

The issues submitted to the jury were answered in favoi. of the plain- 
tiff and against the defendants. 

From judgment on the verdict, that plaintiff recover of the defend- 
ants both con~pensatory and punitive damages as ~ssessetl by the jury, 
defendants appealed to the Suprenle Court. 

Il'alter G. S k e p p a r d  a r d  J .  I'azil Fr i z ze l l  for  plaintiff. 
Id. /IT. Ga.ylord a n d  l l a r d i j ~ g  & Lee for dp fendan f s .  

CONNOR, J. W h a t e ~ e r  map be tlie law ill other jurisdictions, i t  is 
settled in  this State by authoritative decisions of this Court, that  a mar- 
ried woman, who has been abandoned by her husband, can maintain an  
action in her own name for a tort. Rrou~t I ! .  Brozrn,  121 x. C., 8, 
27 S. E., 998. I n  that case it was held that a compiaint in which the 
plaintiff alleged that the defendant had alienated the affections of her 
husband, and induced him to aba~idon her and to refuse to contribute 
anythi~lg  to her support, was not demurrable on the ground that it ap- 
peared on tlie face of the complaint that there was a defect of parties for 
that plaintiff's husband had not been joined with her as a party plaintiff. 
Upon a n  appeal from the judgment on the verdict in that case, 124 
N. C., 19, 32 S. E., 320, i t  was held that "before a parent can be held 
liable in  damages for advising his married child to abandon his wife or 
her husband, the conduct of the parent should be alleged imd proved to 
be malicious; tliat tlie wilful ndrice and action of the parent in  such a 
case may not be necessarily nlalicious, for  the parent may be deter- 
mined and persistent and obstinate in his purpose to caujje the separa- 
tion and yet be entirely free from malice-in fact, h a w  in  view the 
highest good of his child." This  principle is applicable r o t  only when 
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the defendant in  an  action for  alienation of affectioli i s  the parelit of the 
plaintiff's husband or wife, as the case may be, but also where the de- 
fendant is a near relative of plaintiff's husband or wife. Powell V .  

Benthall, 136 N. C., 145, 48 S. E., 598. I n  that case, i t  was held that  
tho principle is applicable where defendants are the brother-in-law, and 
sister of plaintiff's wife. See 30 C. J., p. 1131, and cases cited in sup- 
port of the text, which is as follows : 

"The rule permitting parents to advise their children in good faith 
applies when the special circumstances require it, i n  favor of other near 
relatives of plaintiff's spouse, and in  favor of such spouse's guardian, 
but a defendant cannot claim any such protection where the evideuce 
fails to disclose the necessary special circumstances.'' 

I n  the instant case, defendants do not admit that  they llnve caused 
plaintiff's husband to separate himself from her, nor do they admit that  
they have caused him to live separate and apart  from her, and upon such 
admissions rely upon the contention that their conduct was not wrongful 
and malicious. They deny the allcgatiorls in the complaint that  they 
caused the separation, or that they 11avc caused its continuance. The 
burden Tws therefore on the plaintiff to prove the truth of her allega- 
tion with respect to these matters. Gross v. Gross, 70 W. Va., 317, 73 
S. E., 961, 39 L. R. A. (X. S.),  261. 

A careful examination of all the evidence set out i11 the case on 
appeal fails to disclose any evidence tending to show conduct on the part  
of defendants, or of either of them, ~vhich was designed to, or which i n  
fact did cause plaintiff's husband to separate himself from her, or to 
continue to live separate and apart  from her. The fact that  he has 
lived with defendants, making his home from time to time with them, 
taken in  connection mith his admitted relationship to them, is not suffi- 
cient to show that  defendants have alienated his affection from the 
plaintiff, or that they have caused him to continue to live separate and 
apart  from her. Tlle corlduct of defendants with respect to plaintiff's 
husband is altogether consistent mith a purpose on their part  to aid 
h im;  the law will not impute a purpose to injure plaintiff, as she alleges. 
There v a s  no evidence tcndinp to show that  either of tho defendants 
have done any wrong to the plaintiff, or that  either of them have any ill 
will or nialice to~vard her. Plaintiff's unfortunate situation was not 
caused by the defendants. -111 tho evidence tends to show that  i t  is 
caused by the groundless delusion of her husband, due to his unfortunate 
mental condition. 

There was error in the refusal of the court to allow defendants' motion 
for judgment as of nonsuit, a t  the close of the evidence. The action 
should be dismissed. T o  that end the judgment is 

Reversed. 
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STATE r .  JIJI B.lr\LII>l<. 

(Filed 16 October, 102!1.) 

Homicide H c-Instruction in this case held prejudicial error. 
Upon the trial for a homicidr, where the evidence tends to show that 

another struck the blow resulting in death, and that the defendant struck 
n l~lon- which was uot mortal, ant1 the inference is not permissible from 
the evitlence that they acted in concert, or t l ~ t  the t ~ o  blmw were struck 
a t  the same time, nn instruction that is capable of the int~?rpretation that 
if the other wrson struck the mortal blow the defendant would be guilty, 
is error prejudicial to tlie defendant entitling him to a new trial on appeal. 

  PEAL by defendant from Dunicls, J., at  Llugust Term, 1929, of 
LESOIR. Kew trial. 

James Barbcr and Rocllelle Turnage were indicted for the murder of 
Simon Gray, the Sta te  not requesting a verdict for  murder in the first 
degree. A t  the conclusion of the evidence the action was disnlissed as  to 
Turnage, but prosecuted as to Barbcr, against whom there was a verdict 
for murder ill tlie secoud degree. 

Evidence for tlie State tended to establish the following circum- 
stances: About S o'clock on the niglit of 3 August, 1929, the defendant 
in company with James  Williams, Rochelle Turnage and Leslie Gray 
vent  to a tobacco barn vlwre the deceased was curing tobacco. T h e  
ticceased mas lying 011 a bunk under the shelter. Turnags, who seemed 
to be drunk, sliook him and tlic tu.0 bcgau to figlit each other. Each 
mrsed the other, and the deceased got a bottle arid hit  Turnage in  the 
forehead. Leslie Gray then ran  away. While tlie dece;ised was bent 
over Turnage, who was on liis knees, the defendant come up, stood 
bcliind the deceased, struck him on the head with a truck round about 
tlirce feet long :md about the size of a man's wrist or crm. The  de- 
t w m d  fell trcmbling. Tlie defendant rcfused to assist Bruce Croon1 in  
taking the deceased lio~ue, saying that lie "could not handle him" and 
"could not niess with him." After saying he had (lknocktd hell' out of 
liini, the defendant reinarlml: "Let the damu son of a bitch stay there 
and they won't know who did it." 

There was evidence tending to show that  Randolph Dav s inflicted the 
mortal blow; tliat he had a grudge or ill feeling against the deceased, 
liad rnade threats against him, and OIL Sundav afternoon preceding the 
killing a t  night, had got somc slwlls and t1ire:ttened h is  life. I t  was in 
evidence that  after  the ho~nicide Davis admitted that  he had struck the 
ileccased; said lie ought to have been killed, and asked Lcslie Gray not 
to sap who had hit tlic dcccascd. 

The defendant testified: ITe scrred sixty days on the roads, four 
or five years ago; tliat he raised tobacco on the place where this barn 
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stood; that  he and Simon were together that  morning curing tobacco; 
that  he told Sirno11 lie would stay that  night; that  there was no feeling 
bet~vecn them; that  he came to the barn about 8 o'clock arid told Sin1011 
that  he would go get supper and come back; that  the furnace could not 
be seen from where the witness Williams was sitting in  the car ;  that  the 
end of the shelter was boarded i n ;  that  u h e n  the car drove u p  to the 
tobacco barn tliat lligllt Tui*~i:~ge got out and went to the barn;  that  he, 
Barber, put  a piece of wood in  the furnace; tllat Turilage shook Simon, 
and that  Sinion cursed h im;  that  Simon stooped to  pick u p  something; 
that  Turnage pushed him alvay, and tliat they r an  into each other 
again;  that  Randolph Dar i s  came up and struck h im n i t h  a truck 
round. Thc  defenda~it  said that  Sirnoli 'had not done myth ing  to  him, 
and that  they were oil good terms; that  Randolph Davis hi t  Sinion t~vicc 
nrld that  Turriagc then jun~ped u p ;  that  he told then1 to help him take 
liini u1), a ~ i d  they would i ~ o t  do i t ;  that  Raiiclolph said tliat he hit h im;  
that  Tuimage and Simon cursed each other. 

Tlitre \\as eridencc tliat tlie defelidal~t's charactel* \\as g o d .  

Atto~ncy-GenertrT U 7 u n z m i f t  and  Assis tant  . l f iome,y-General  l T a s h  for 
f h c  Xia~te. 
Shaw d Jones  for de fendan t .  

ADAJIS, J. After the homicide had been cornrnittetl Dr. Lee esamined 
the budy of thc deceased. H e  fouiid two wounds oil the liead: a lacera- 
tion from tlirec and a half to fix-e inc~lies in lcl~gtli in a line from tlie 
right eye back to~vard  the ear, the laceration extellding to tlie bone, and 
n bruise o ~ e r  the left temple three or four ilichcs l o ~ i g  a i d  two i1lc.ht.s 
vide. T l ~ c  ~ ~ i t n ~ s s  ~ x p r ~ s b e d  tho opinion that  death was caused hy a 
fracture of the skull and contusion of the brain resulting from a lick or 
blov, and that  the laceration or incisiou could liavc caused the fracture 
a t  the base of the skull; that  is, that  the laceration could have produced 
dentli. Thcjre is otlicr PI idence which would sustain the conclusion tha t  
death resulted from the ~vound on tlie left temple. 

I t  is  evident tliat neither of these v-ounds was irtflicted by Turnage. 
Tlicre is  evidence that  both the defendant and Randolph Davis struck 
the deceased. James Williams testified that  the woulid on the left temple 
was inflicted by the defendant nit11 a truck round; the defendant said 
tliat he did not use the round, but that  Raudolpli Davis used it. The  
evidence would have warranted tlie jury in finding that  the defendant 
made the wou~id  on the left temple; tliat Rnildolph Davis made the other, 
arid that  the latter, and not the former, was mortal. That  the defendant 
and Dar is  acted in  concert or that  the two wounds were simultaneous i s  
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not a necessary deduction from the evidence. I t  is i n  these circum- 
stances that  the defendant excepted to the following instructions : 

"Kom, gentlemen, i t  is competent for the defendant to testify that  
somebody else actually did the killing or struck the blow from which the 
deceased died, i n  order to exonerate himself, if he can, and if the jury 
accepts his statement, "because if he never struck at  all, somebody else 
did strike the blow which killed the deceased, then the defendant could 
not be guilty." 

"Kow, you are  not trying Randolph Davis, you are  trying the de- 
fendant, but as I say, if the evidence satisfies you that  Randolph Davis 
is the man who struck the blow that  killed the deceased, then you would 
hare  to find that the defendant was not guilty, if you believe the de- 
fendant himself did not strike." 

The instructions, as they appear in  the record, are sus~:eptible of the 
construction that  if Randolph Davis inflicted a mortal wound on the 
right side of the head and the defendant inflicted another wound which 
was not mortal, the defendant would be guilty merely because he struck 
the deceased, although there was no concert of action b e h e e n  them, and 
although there may have been an interval between the two blows. For  
this reason the defendant is entitled to a new trial. 

New trial. 

THE TOWN Ok' ATDEN r. E. A. L.4NCA4STEI< A S D  DOVIE E LAXCASTEEL 

(Filed 16 October, 1929.) 

1. Trial P a-Issues submitted to jury in this case held sufficient. 
IVllere the issues submitted to the jury on appeal from the clerk in con- 

demnatim proceedings are sufiicient in form and substam? to present all 
pliases of the co~itroversy to the jury, they ~ v i l l  not be held for error on 
appeal to the Sul~reme Court. 

2. Eminent Domain C d-Measure of compensation for taking of lands. 
Where lands of the owner are token by a town for a n  enlargement of 

its existing ccmetery, compensatioi~ therefor should be awarded for the 
nlnrket value of the land appropriated and for t p  depreciation in value 
of other contiguous lnnds of the owner naturally and proximately resulting 
from the particular use to which the land taken is to be put, less the 
special benefits accruilig therefrom. 

3. Eminent Domain C c-Number of cemetery lots land taken would 
make it competent evidence of injury to adjacent lands. 

Where a civil engineer has testified as to the area of the land petitioned 
by a city to be taken for an addition to its cemetery, it is but a matter of 
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calculation as  to how many cemetery lots of the usual size could be made 
therefrom, and testimony thereto is  competent, taken with other evidence 
in the case, as  to the damage to the value of other contiguous lands of the 
owner. 

4. Sam-% t o  which remaining land could have been pnt esccpt f o r  
condemnation is competent evidence of damage thereto. 

The evidence of the depreciation in value of the owner's lands con- 
tiguous to  that taken in condemnation proceedings by a town as  an addi- 
tion to its cemetery, i t  is competent for a civil engineer who has made :L 
survey to testify from his own observations that  the owner conld hare 
divided his land into lots along a certain extended street but for the con- 
demnation. 

5. Eminent  Domain C +Evidence of value of other  land similar t o  that  
taken is  competent. 

Where the opinion of a w i t u e s ~  upon the value of land condemned by a 
town is based upon his knowletige of the value of lands situated nearhy, 
the competency of the testimony depends upou the evidence introduced 
tending to show the value iu the one place was sufficiently similar to that 
in the other, and the question is for the jury. 

6. Witnesses D d - When witness makes i n c o ~ ~ s i s t e n t  statements the  
credibility of his  testimony is for  the  jury. 

Where a witness has testified in condemnatio~i proceedil~gs by a tow11 
for an addition to i ts  cemetery with reference to the damnge the owner 
has sustained by its taking, and on cross-examination makes incousistent 
answers as  to the correct basis of his o~ in ion ,  his testimony is for the 
jury upon the credibility of the witness. 

7. Eminent  Domain D d--Judgment i n  condenlnation proceedings should 
definitely describe property a n d  set forth rights of petitioner therein. 

The judgment in condemnation proceedings by a tonn against ~r ivntr l  
lands should describe the land appropriated with certaiuty and set forth 
the rights of the petitioner to the land and easement, and that upon the 
1)ayment of the amount ausessed the title of the ~)etitioner shall becomc 
absolute. 

XITEAL by  plaintiff f r o m  Daniels, J., a d  a jury,  a t  Marc11 Term, 
1929, of PITT. Xodified a n d  affirmed. 

T h e  petition sets f o r t h  the following laud  of defendant, Dovie E. 
Lancaster,  to  be condemned: "That  your  petitioner, the  Town of b y d e n ,  
desires t o  enlarge i t s  present cemetery, so as to t ake  i n  the following 

described parcel of land, which i s  a p a r t  of the t rac t  of l and  described i n  

p a r a g r a p h  3 of the petition, said parcel of l and  t o  be condemned, and  
used for  cemetery purposes a s  follows: (Describing the  land by metes 

and  bounds) containing 1 1/5 acres, more o r  less. T h a t  your  petitioner, 

the  T o w n  of Ayden, f u r t h e r  desires to  condemn f o r  street purposes the  
following t rac t  o r  parcel of land, being a s t r ip  of l and  27 feet wide a n d  
66 feet i n  length running  a s traight  l ine and  connecting with Seminary  
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Avenue, making a continuation of the said Seminary Avenue from Rail- 
road Street to the cemetery and r ~ u m i n g  a course S. 83 E." (The evidence 
indicates that  the street was 27 feet by 662$$ feet, 41/100 of an  acre.) 
This is a proceeding under C. S., 2792, brought before the clerk of the 
Superior Court of P i t t  County to condemn 1 l /5  acres of land as an ad- 
dition to a cenietery, and 41/100 of an  acre for street purposes in the 
town of Ayden. Commission~rs were duly appointed by an  order 
entered by the clerk, who awarded tho owner, Dovie E. Lancaster, $900 
for the land condemned. Thereafter the respondent, defendants, filed 
r s c ~ p t i o n  to the report of tlie conlmissioners on the ground that  the land 
condemiied was worth more thaii $900. The  exceptions filed by the 
respondent were overruled by the clerk and the report confirmed, mhere- 
upon the respondent excepted to the ruling of the clerk and appealed to 
the Superior Court i n  term for trial by jury. The cause was tried at  
March, 1929, Ciri l  Term of I'itt Superior Court before his Honor, 
F. A. Daniels, and a jury. 

The issues submitted to the jury, and their answers thereto, were as 
follom : 

"1. f hat compensation is the respondent, Dovie E. Lancaster, entitled 
to recover of the petitioner, the Town of Ayden, on account of the taking 
of the land described i n  the petition for cemetery purpoijes? Answer: 
$653. 

2. What compensation is the respondent, Dovie E. Lancaster, entitled 
to recover of the petitioner, the Town of Ayden, for tlie injury and 
damages, if any, to her other land by reason of the t a k i n ~  of said land 
and establishing said cemetery thereon? Answer: $500. 

3. What compensation is the respondent, Dovie E. Lancaster, elititled 
to recorer of the petitioner, the Town of Ayden, on accounl, of the taking 
of the land described in the petition for street purposes? Answer: 
$418.40. 

4. What  compensation is  the respondent tatitled to recover of the  
petitioner, the Town of Ayden, if any, for injury and damages, if any, 
to her remaining land by reason of the taking of the said land for said 
street, as set out in tlie petition? Answer: Nothing. 

5. What enhancement of value peculiar to her land and not in  com- 
mon with the other landowners in  the vicinity came to Mrs. Dovie E. 
Lancaster by reason of the taking and laying out of the street mentioned 
in the petition and exceptions ? Answer: Nothing." The total amount, 
including interest from date, $1,571.40. 

The court below rendered judgment on the verdict. Plaintiff, peti- 
tioner, made numerous exceptions and assignments of e*rors and ap- 
pealed to the Supreme Court. 
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I l a r d i n g  & L e e  and  P i t t m , a n  CE E u r e  for plaint i f f ,  petitioner. 
Julius B r o w n  for defendants ,  respondents.  

CLARICSOX, J. This Court, in T O Z ~  of A y d e n  2.. Laneaster ,  195 
N. C., 297, held that  i n  condemnation instituted by a tow11 
before the clerk of the Superior Court, to take 1anJs for public municipal 
purposes, upon exception duly filed by the ovxer  to the damages assessed 
by the commissioners and a n  appeal being taken to tlle Superior Court 
and a jury tr ial  demanded on the issues raised by the esception, the 
landowner had a right to a jury tr ial  in the Superior Court on the 
question of damages. 

The  present appeal by plaiutiff, petitioner, is  for  errors nllich it ~011- 

tends the court below committed when the questions of damages m r e  
tried by a jury in  the Superior Court. We see no errdr in the issues 
submitted; they are "sufficient in form and substance to present all 
phases of the controversy bet\vcrn the parties." 7 7 i r y i ~ l i n - C ' a ~ o l i ~ ~ a  J o i n t  
S t o c k  L a n d  Bank v. T h e  First and Cifizerrs Sa , t ionn l  R a n k  of  E l i za -  
beth C i f y ,  an te ,  526. Thc issues were preruiscd 011 the l a x  of this 
jurisdictioii i n  corlclemliatioll proceedings. Goode 1 % .  ;Isllez~ille,  193 
N. C., 134. 

The civil engi~ieer who made the survey for respoildents testified, 
without objection, that thc land taken for cemetery purposes was one 
and 14,400 acres. "The size of the lots of the old and n (w cemetery is 
twenty by tx-entp, that is twcnty feet square," and upon objection testi- 
fied that the land taken in the prescnt action was betneen D O  and 100 
lots 20 by 20 feet. This n-ns merely a simple question of arithmetic, 
taking into consitleration thc number of square feet in an acre that  n 
viril engineer could easily calculate, and some evidence to indicate, no 
doubt, the damage to respondent's other lalit1 in having constaritly so 
marly new graves dug contingcnt to it.  R. R. v. h*rn f i e ld ,  167 N. C., 
464. The evidencc did not elicit the scllirg pr im of the lots. 

I n  Iinifcd S f a f c s  v. Chandler-Dunbar TIT. P. C'o., 229 U. S., 51, 57 
L. Ed., 1063, i t  is said:  "The 1 nlue should bc fised as of the date of the 
proceedings and with reference to the loss tlle ovncr  sustains, consider- 
ing the property in its condition and situation at the time i t  is taken and 
not as enhanced by the purpose for which i t  is taken." Pozuer Co. 11. 

I Ia~yes ,  193 N .  C., a t  p. 107. We think the eridence competent. 
L u r t o n ,  J., i n  Uni ted  S t a f c s  2.. Grizzard ,  219 U. S.,  160, 65 L. Ed., 

165, sa id :  "Whenever thcre has h e m  an  actual physical taking of a 
par t  of a distinct tract of land, the compensation to be awarded includes 
not only the market value of that  par t  of tlle tract appropriated, but the 
damage to the remainder resulting from that  taking, embracing, of 
course, the in jury  due to the uso to which the part  appropriated is to be 
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devoted." R. I I .  v. Xaaufacturing Co., 166 N.  C., at  p .  173; Power 
Co. v. Hayes, supra, p. 104. I n  condemnation proceedings the rule in 
regard to damages is fully set forth in Goode v. Ashevilltr, supra, at p. 
136, as follows: "The measure of damages in such cases 'is the differ- 
ence in ralue before and after taking, less the special benefits, and that 
increased ralue to the land enjoyed in  common with others affected by 
the improvement is not a special benefit.' Lanier v. Greenville, 174 
S. C., 311; Camplbcll v. Commissioners, 173 N .  C., 500; Elks v. Com- 
missioners, 179 K. C., 241; Rost c. Cabarms, 192 N.  C., 531; R. R. v. 
PTatf Land, 133 N .  C., 266. The 1,egislature has power to provide by 
statute that the damages accruing to the landowner can be reduced not 
only by special benefits received by the landowner, but by all benefits 
accruing to him 'either special or in conlmon with others." Miller v. 
Isheville, 112 N. C., 768; Lanier v. Greenville, 174 N .  C., 311. I n  
Stamey v. Bumsville, I89 N. C., 39, the rule was thus declared: 'It 
seems to be the general rule in this jurisdiction that the compensation 
which ought to be made, just compensation, under our general statute is 
such compensation after special benefits peculiar to the land are set off 
against damages.'" See C. S., 1721 and 1723. 

The civil engineer, witness for defendant, respondent, who had ex- 
perience in value-standards, testified that from his survey and personal 
observations, the lands immediately west of the new cemetery and south 
of it, are suitable lands for subdivision into building or residential prop- 
erty. This was not objected to. The witness was then asked "if the new 
part of the cemetery had not been taken from Mrs. Lancaster and the 
street marked Cemetery Road had been estended southv~ardly in the 
same direction, could there have been two tiers of lots laid off between 
that nnd Blount Street according to your survey and observation, as 
shown on the Forrest property 1 Petitioner objected; overruled and peti- 
tioner escepted. Certainly the road could be extended on through in a 
southern direction and lots could be laid off or not on the westerly side 
of Cemetery Road if it was extended, and on the eastern side also, and 
also on the eastern side of Blount Street." 

From the location of this particular land, the whole piece being 
34 acres, the evidence indicates that it is in and adjacenl; to the town 
"her land continues eastward beyond the corporate limits " ''All land 
taken is in corporate limits." 

The witness indicated the method of subdivision, but did not put any 
value on the land. H e  only described the way the subdivision could be 
made and stated the facts. We can see no objection to this testimony. 

I n  1 Elliott on Roads and Streets, 4th ed., sec. 295, it is said: "If the 
situation, quality and character of the property are such as to make i t  
peculiarly adapted to a certain purpose and to give it an  especial value 
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for that purpose, then damages should be assessed with reference to i t s  
adaptability to that  purpose. . . . (Sec. 296) So, too, i n  a proper 
case, may its special value or adaptability to be made into city lots. I t s  
availability for  the purpose for which it is taken is to be considered 
likewise. But  the evidence and consideration should not be confined to 
i ts  value for such purpose, nor to the purpose to which the owner has 
actually applied it.  The use or damage must not, however, be too 
remote, uncertain and speculative. . . . (Sec. 297) Incidental inju- 
ries stop short of remote, conjectural or speculative injuries, for the law 
does not attempt to furnish a n  absolutely complete indemnity to the 
landowner; i t  only undertakes to secure to him conlpensation for such 
injuries as are  the natural and proximate result of the appropriation 
of the property to the particular public use." Rouse v. Ii'inston, 188 
N. C., at  p. 1 2 ;  Xilling Co. v. Highway Cornmission, 190 N. C., 692. 

The price for which the 1 2  215 acres of land was sold to the Baptist 
Seminary, i n  proximity and similarity, and the price which defendant, 
respondent, paid for the 34 acres of land a few years prior, were at  least 
permissible in  corroboration. 

On both of these aspects, the court below instructed the jury:  "This 
evidence has been admitted for your consideration in  corroboration of 
the witness' testimony as to the value he fixed upon these lands i n  Sep- 
tember, 1923, not as independent evidence of its value, but merely in  
corroboration of the witness' statement, if i t  does corroborate him." 

I n  DeLaney v. IIendemon-Gilmer Co., 132 N. C., a t  p. 652, i t  is said: 
"Ordinarily the value of the property damaged is  to be determined as 
of the time and place of its damage or injury. Proof of its value within 
a reasonable time under the circuinstances of the particular case, before 
and after the injury is competent. -!Tewsom v. Cothrane, 155 K. C., 
D. 161; 8 R. C. L.. 457-8-9." 

The exception and assignment of error as to the testimony of the old 
man who had lived in the vicinity all his lifc and knew the land taken for 
cemetery and street purposes and its market value a t  the time i t  was 
taken and gave his reasons and the damage, this cannot be sustained 
because on cross-examination he  answered both ways to the effect that  
he  did and did not baso the damage upon the price they were selling the 
cemetery lots for. This affected the credibility of the witness and the 
probative force given to such testimony was for the jury. Shell v. Rose- 
man, 155 K. C., 94; Shaw v. EIandle Co., 188 N.  C., 236. 

There are  other assignments of error we do not think material to be - 

considered, in reference to them we quote from Wigmore on Evidence, 
Vol. 1, 2 ed., p. 1136, part  see. 718: "Hence, the question arises how 
fa r  an acquaintance with value standards in  one place will suffice when 
the value in  question is of a thing in  another place. The w i t n e ~ '  com- 
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petency must here depend upon whether the conditions of value in the 
two places are  sufficiently similar to render his knowledge of values in  
one place adequate for estimating them in  the other. The application 
of this principle must depend on the circumstances of eacnh case, and no 
further detailed rules can be laid down." 

We do not think the assignnlent of error to portions of the charge of 
the court below can be sustained, yet no proper assignment of error was 
made. Rawls v. Lupton, 193 N. C., 428. From a careful reading of 
the charge we think the learned and painstaking judgl. i n  the court 
below gave succinctly the contentions, eridencae and law applicable. The 
raluc testimony as to the property was conflicting, the probative force 
was for the jury. 

The judgment should describe the land taken with certainty and 
should set forth the rights of the plaintiff, petitioner, to the land and 
easement, and, upon payment of the damages assessed by the jury, title 
to become absolute. See C. S., 60i-608; Beal v. R. R., 136 N. C., 298. 

Tliere is no error in the trial. The judgment is 
Modified and affirmed. 

NEIV TORI< I N D E J I S I T T  COMPAST v. COIIPOILATION COJIMISSIOS 
OE' NORTH CAROLISA, LIQ~IDATISG AGEST OF U A S R  O F  BE:I.HAVEN. 

(Filed 23 October, 1929.) 

1. Principal and Surety B c-Surety's subrogtted right against insolvent 
bank not subject to off-set by personal debt of sheriff. 

JVhere a bank has recei\-ed from the sheriff of the coui~ty fluids of the 
couiity for deposit, and tliere:~fter the baiili becoines insolvei~t, and a judg- 
~nent lins been obtained against tlie surety on  the sherifl"~ bond for  the 
sum deposited, which has been paid, the effect of the jnd!:~ueiit is to sub- 
rogate the surety to the rights of the couilty to a pro raled share in the 
distribution of the assets of the banli, and the sheriff be i i~g  iiisolrcnt, :L 
pc~rsonal debt of the sheriff to the bank cannot be used as an off-set to 
the right of the surety thereto. CoBuru v. C a r s t a r p h c ~ ,  1% S. C ,  313, 
cited and distinguished. 

2. Sheriffs D a-Sheriff is insurer of public funds collecteti by him. 
The liability of n sheriff for moneys he has collected for the county is 

that of insurer, tlie moneys so collected being regarded as held by the 
sheriff ill trust for the county, and his liability for such funds can be 
disclinrged only by payment to the county under tlie provisions of the 
statute. 

APPEAL by defendant from S u n n ,  J., a t  Chambers, Raleigh, N. C., 
13  September, 1929, of WAKE. Affirmed. 

Submission of controversy without action. C. S., 626. 
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The facts: T .  C. Swindell was sheriff of Hyde County. H e  deposited 
in  the Dank of Belharen $1,522.12 in the name of T .  C. Swindell, 
sheriff. The  funds so deposited came into his hands as sheriff and as 
county funds which ho must account for and which he  was obliged to 
pay orer to the county of Hyde. H e  also carried a personal account i n  
the name of T .  C. Swindell. H e  borrowed money personally from the 
Bank of Belhaven and also personally endorsed some notes. The  Bank 
of Belharen closed its doors on 16  March, 1927, and the Corporation 
Coniinission undertook its liquidation. At  the time of its closing, there 
mas on deposit in said bank the aforesaid $1,522.12 of county funds of 
the county of Hydc and deposited in the name of T. C. Swindell, sheriff. 
There was also a deposit of $9.90 in  the name of T. C. Swindell. A t  
that  time T. C. Swindell was personally indebtcd to said bank in the 
amount of $bOO represented by note signed by him and was personally 
indebted to said bank as an  endorser on two other notes in the anlolint 
of $500 and $3iO.i5, respectirely. The  plaintiff in this action was 
surety on the official bond of T .  C. Swindcll, sheriff. I n  a suit by the 
proper officials of the county against the plaintiff and T.  C. Swindell, 
shcriff, judgment was entered discharging, for  a consideration paid by 
plaintiff, the obligation of said sheriff and of the plaintiff, his  surety, to 
the said county and specifically subrogating the plaintiff to the rights 
of the said county in and to the deposit in the Bank of Belhaven car- 
ried in  the name of T. C. Swiadell, sheriff. Gpon demand by the plain- 
tiff that  depositors' dividends be p i d  to i t  as  the holder of the rights 
of the county of Hyde in  said deposit, the Corporation Commission, 
liquidating agent, refused to make any such payment, but claimed a set- 
off because of the-personal indebtedness to the bank of T. C. Swindell. 
T .  C. Swindell is insolvent. Upon suit being brought, judgment was 
entered in favor of the plaintiff, declaring the plaintiff entitled to regular 
depositors' dividends on the deposit of $1,529.12 i n  the name of T. C. 
Swindell, sheriff, and from the judgment the defendant appealed. 

S m i f h  (e- Joyner for p1ainti.f. 
I .  M .  B a i l e y  for de fendan t .  

CLARKSOP;, J. T. C. Swindell, sheriff of Hyde County, had on 
deposit in the Bank of Belhaven $1,522.12 in the name of T.  C. Swin- 
dell, sheriff. The  funds so deposited came into his hands as sheriff and 
as county funds mhich h e  must account for and which he was obligated 
to pay orer to the county of Hyde. C. S., 4270, i n  par t  is as follows: 
"If any clerk of the Superior Court o r  a n y  sheriff,  treasurer, register 
of deeds or other public officer of any county or town of the State shall 
embezzle or wrongfully convert to his own use, or  corruptly use, or  shall 
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misapply for any purpose other than that for which the same are held, 
or shall fail to pay over and deliver to the proper perr:ons entitled to 
receive the same when lawfully required so to do, any moneys, funds, 
securities or other property which such officer shall have received by 
virtue or color of his office in trust for any person or corporation, such 
officer shall be guilty of a felony." 

The Bank of Belhaven became insolvent and its aflairs are being 
liquidated by defendant, Corporation Commission. At the time of clos- 
ing its doors, T. C. Swindell, sheriff, as before mentioned, had on 
deposit $1,522.12. T. C. Swindell in  his own name had on deposit 
$9.99. At the time T. C. Swindell was indebted to the bank in the sum 
of $800 on a note signed by him and as an  endorser on two other notes, 
one for $500, and the other for $370.75, making a total of $1,670.75. 

I n  ail action brought by proper officials, judgment was entered 
against the plaintiff as surety on T. C. Swindell's bond as sheriff on 
payment of a certain sum and by the judgment plaintiff was subrogated 
to all the rights of the county in and to the deposit in  the Bank of 
Belhaven of $1,522.12, in the name of T. C. Swindell, sheriff, and which 
the sheriff was obliged to pay to the county. 

It is contended by defendant, Corporation Commission 3f North Caro- 
lina, liquidating agent of the Bank of Belhaven, that it has the right to 
set-off the $1,522.12 in  the name of T. C. Swindell, sheriff, and which 
the sheriff was obligated to pay to the county, against t'ie personal in- 
debtedness of the sheriff of $1,670.75 due by him to the bank by note and 
as endorser. We cannot so hold. 

The sheriff, if he embezzled it or wrongfully converted i t  to his own 
use or corruptly used i t  or misapplied i t  for any purpose or failed to 
pay over and deliver it to the proper party, was guilty of a felony. I n  
the present action the sheriff was obligated to pay i t  o17er to the county. 
This was a trust fund of the most inviolate kind-the fund of a public 
official. 

I n  111arshaW v. R e w p ,  190 N .  C., at p. 493, i t  is said: "The liability 
of a public officer differs from that of a trustt>e or a baileo. The general 
rule is that an  officer who enters into an obligation to account for money 
received by virtue of his office insures the safety of all funds received 
by hiin in his official capacity-insures, as Just ice  Rodman said, against 
loss by any means whatever, including such losses as arise from the act 
of God or the public enemy. Commissio?zers v. Clarke,  73 N .  C., 255. 
I n  l1aven.s v. Lathe.ne, 75 N.  C., 505, Chief Jus t i ce  Peamom expressed 
the same opinion by saying that such officer is accountalde as a debtor 
who can relieve himself only by payment. His  liability is founded on 
public policy and the evil consequences which would fo113w from a less 
rigid rule as well as on the language of his official bond." 
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I n  Cmm.issioners v. Clarke, supra, at p. 257, it is said: "It must not 
be inferred from this, however, that the money belongs to the sheriff, to 
be dealt with as his own, as a bank deals with its deposits, or otherwise 
than he is permitted by law." 

This rigid rule that public officers are insurers does not ordinarily 
apply to trustees and bailees, unless made so by special contract. Sams 
v. Cochran, 188 N. C., 731 ; Mutrshall v. Kemp, supra. 

The principle as to set-offs is thus stated in 7 C. J., part sec. 357, pp. 
658-9: "In order to warrant a set-off i t  is of course necessary that the 
money deposited shall belong to the depositor, and hence the rule does 
not apply where the bank has knowledge that the moneys are held by the 
depositor in trust, in his capacity as a public official, or as agent, factor 
or broker." See Wilbur v. Mortgage Loan Co., 149 S .  E., 262 (S. C.) .  

"A bank having notice that a deposit is held by one for the use of 
another, or as security for another, has only such right of set-off as is 
not inconsistent with the rights of the latter. United States v. Butter- 
worth-Judson Corp., 267 U.  s., 387, 45 Sup. Ct. Rep., 338"; 50 A. L. R., 
633. See Davis v. Indwltriul Mfg. Co., 114 N.  C., 321; Xoore v. Bank. 
173 N. C., 180; Trust Co. v. Spencer, 193 N .  C., 745. 

We think that Cobum v. Carstarphen, 194 N. C., 368, 55 A. L. R., 
819, is distinguishable from the present action. I n  the Coburn case it 
affirmatively appears that the treasurer, Carstarphen, was solvent; that 
as treasurer he was the insurer of the deposit. I t  was held in Commis- 
sioners v. Clarke, 73 Pu'. C., 255, that the sheriff was liable although the 
money had been placed in an iron safe and stolen therefrom. The 
county was not protesting against the set-off, nor did it claim the deposit. 
Carstarphen, with the consent of the county, had a right to make the 
set-off. There was no misapplication unless done with a fraudulent 
intent. The county looked to the solvent treasurer for payment. The 
true situation, therefore, was that the loss was surely to fall upon the 
solvent treasurer and the solvent treasurer, by reason of his proposed 
payment of the deposit to the county, was the substantial and equitable 
owner of the deposit and of the right thereunder against the bank. 

I n  the present action the sheriff is insolvent. The county looked to 
this deposit, which mas in the name of T. C. Swindell, sheriff, in his 
official capacity. I t  did not belong to him personally, but the county 
was the cestui que trust and the beneficial owner. The sheriff being 
insolvent, action was brought by the county against him and plaintiff 
corporation. The action was on the sheriff's bond for a settlement. The 
county in the adjustment with the plaintiff bondsman of what the insol- 
vent sheriff owed the county, this deposit in  the sheriff's name belonging 
to the county, was taken in consideration. The rights of the county as 
beneficial owner, in  the settlement with plaintiff, was by the judgment 
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practically assigned to plaintiff or plaintiff was subrogated to the rights 
of the county, the beneficial owner. The bank has no claim against the 
county, and never did have; its claim was against T. C. Swindell per- 
sonally. The plaintiff is the equitable owner acquiring its rights from 
the county in this official's deposit, hence there can be n83 set-off by the 
defendant, liquidating agent. Equitable principles depend on the facts 
of the particular case. 

The judgment of the court below is 
Affirmed. 

I,. L. KING v. COMMERCIAL CASUALTY INSURANCEI COMPANY. 

(Filed 23 October, 1929.) 

Insurance R &In this case held: directed verdict on issue of accidental 
injury was proper in action on accident policy. 

Where the evidence of the plaintiff in his action to recover on a policy 
of accident insurance discloses that several pears prior to the issuance of 
the policy he had been shot in the foot, the shot remaining in his foot 
without causing special pain or trouble, and that after the issuance of the 
policy he had accidentally sprained his ankle, which resulted in inflamma- 
tion and necessitated an operation for the removal of the shot, and finally 
made it necessary to amputate the foot, and there is no evidence that the 
operation necessitated the amputation: Held,  a directed verdict on the 
issue of whether the injury was caused by accidental means was proper, 
though the burden was on the plaintiff to show that his i n  jury was within 
the provisions of the policy. 

APPEAL by defendant from Hawis ,  J., at February Term, 1939, of 
NEW HAXOVER. No error. 

On 1 September, 1935, the defendant issued to the plaintiff an acci- 
dent insurance policy containing this clause: "This policy insures 
against the effects resulting directly and exclusively of all other causes, 
from bodily injury sustained during the life of this policy solely through 
external, violent and accidental means, suicide, sane or insane, not in- 
cluded." 

The plaintiff brought suit on the policy and at  the trial the following 
verdict was returned : 

1. Did the defendant issue to plaintiff policy No. CD-47164, as 
alleged in the complaint? Answer : Yes. 

2. Did the injury complained of result directly and exclusively of all 
other causes solely through external, violent and accidental means as 
provided in said policy? Answer : Yes. 
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3. What amount, if any, is plaintiff entitled to recover of the defend- 
a n t ?  Answer: $1,200 and interest from 1 March, 1928. 

Judgment was rendered for the plaintiff from which the defendant 
appealed, assigning error. 

J o h n  A. S t e v e n s  and Bryan & Campbell for plaint i f f .  
R o u n t r e e  & C a w  and M.  G. J a m e s  for de fendan t .  

BDAMS, J. The parties agreed that  the first issue should be answered 
in  the affirmative and that  the third, if the plaintiff was entitled to 
recover, should be answered $1,200 with interest from 1 ;March, 1928. 
Whether the plaintiff was entitled to recover depended upon the answer 
to the second issue. 

As the defendant introduced no evidence the controversy turned almost 
entirely upon the testimony of the plaintiff. The facts are undisputed. 
I n  Bugust, 1927, the plaintiff sprained his left ankle. I t  swelled and 
developed into "a kind of reddish purple." I n  a few days i t  was ex- 
amined by a physician and was photographed by the aid of X-rays. The 
picture revealed a small shot imbedded in  the foot just above the toe 
joint, caused, i t  was said, by the accidental discharge of a gun in  1909. 
The shot was removed, but the pain continued. The physician then re- 
opened the incision by which the shot had been removed and made an- 
other on the other side of the foot: and on the next dav he made four 
or five incisions. On two subseauent occasions he removed portions of 
bone and afterwards amputated the foot. 

The specific question is whether the plaintiff's injury resulted di- 
rectly and exclusively of all other causcs solely through external, violent, 
and accidental means. The  defendant contends. not that amuutation 
resulting from the sprain alone would not have brought the injury 
within the terms of the policy, but that the injury resulted from a sur- 
gical operation for the removal of a shot on the side of the foot opposite 
the sprain and that it was not an  effect resulting esclusively of all-other 
causes from bodily injury sustained through external, violent, and acci- 
dental means; or if this position cannot be maintained that the second 
issuo should have bcen submitted to the jury. The  plaintiff contends, 
on the other hand, that i t  is immaterial whether blood poison was caused 
by the sprain or by the surgeon's act in removing the shot. The trial 
judge adopted the plaintiff's view of the law and instructed the jury, if 
they believed the evidence, to answer the second issue in  the affirmative. 

We have discovered nothing i n  the plaintiff's evidence from ~vhich the 
jury could reasonably infer that  the condition of his foot mas due to the 
imbedded shot or  to the incision made for its removal. The  shot l a d  
been there for  several years and had never caused special pain or trouble. 
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This in effect, according to the evidence, was admitted by the defend- 
ant's agent before the policy was issued. The entire defense seems to 
rest on the theory that infection resulted from the operation to remove 
the shot, but there is nothing in the testimony to support the theory-no 
sufficient evidence to this effect. The burden, of course, was on the 
plaintiff to show that his injury is covered by the terms of the policy; 
but there is abundant evidence to support this conclusion and none which 
is so inconsistent with i t  as to require a new trial for error in the 
instruction on the second issue. I f ,  however, infection followed the 
operation for the removal of the shot, i t  was not the natural or probable 
result of the plaintiff's act. I t  was not a result which would ordinarily 
follow the act, but one attended with an unexpected and unusual result. 
Vance on Insurance, 566, sec. 232; 6 Cooley's Briefs on Insurance, 
5234; Clay v. Insurance Co., 174 N. C., 642. 

Our view of the undisputed evidence precludes the necessity of con- 
sidering the interesting questions of law which under other conditions 
would have been controlling. We find 

No error. 

S. W. MORGAX A X D  W. B. BLADES v. BICAUFORT & WESTERN 
RAILROAD COMPANY ET AL. 

(Filed 23 October, 1929.) 

1. Actions E b P a r t y  invoking process of court may not thereafter seek 
to nullify proceedings he has invoked. 

Semble, where the plaintiff in a special proceeding to have the title to 
his lands registered under the provisions of the Torrens Act has signed 
the petition, he may not, after the court has proceeded with the cause, 
enter a special appearance for the purpose of nullifying ,:he very process 
that he has invoked. 

2. Deeds and Conveyances E a-In this case petitioner could not attack 
Torrens Proceedings on ground that clerk did not sign jurat. 

Where the petitioner, to have his title to land registered under the pro- 
visions of the Torrens Act has signed an oath reciting that he has been 
duly sworn, he may not contend that the oath lacked validity under the 
requirement of C. S., 2354, upon the ground that the clerk of the court had 
not signed the jurat, and that in consequence the proceedings which fol- 
lowed were absolutely void, and thereafter, upon his own motion have 
them set aside. 

3. Appeal and Error J c - l l e re  findings of f ac t  do not appear of record 
it is presumed that court found facts supporting judgment. 

Where an agreement was signed by one purporting to be an attorney 
for petitioner in proceedings under the Torrens Act, and the Superior 
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Court has denied the motion of the petitioner to dismiss the action upon 
the ground of an invalid jurat apparently issued by the clerk, it will be 
presumed on appeal that the judge below made sufficient findings of fact 
to sustain his action in denying the petitioner's motion to dismiss the pro- 
ceedings, and the petitioner may not sustain his averment that the attor- 
ney was not authorized by him to so act, there being no finding to support 
his contention. 

CIVIL ACTION, before Daniels, J., at July  Term, 1929, of CARTERET. 
This is a special proceeding instituted by the plaintiffs in the Superior 

Court of Carteret County for the purpose of having title to the lands 
described in the petition certified and registered under the statute com- 
monly known as the Torrens Act. The petition was signed by both 
plaintiffs as petitioners on 16 July, 1925, and by Julius F. Duncan, 
attorney, Beautfort, K. C. The verification of the petition is as follows : 
"North Carolina, Carteret County: W. B. Blades and Sam W. Morgan, 
each being duly sworn, deposes and says, each for himself that he has 
read the foregoing petition; that the same is true to his own knowledge, 
escept as to matters therein stated upon information and belief, and as to 
those matters he believes it to be true. Sam W. Morgan, W. B. Blades. 

"Sworn to and subscribed before me, this 17 July, A. D. 1925. 
, Clerk Superior Court." 

I t  appears that the clerk did not sign the verification or jurat. There- 
after, on 21 September, notice of publication was duly issued by the 
clerk as required by statute. A11 parties filed answers. On 25 Novem- 
ber the proceeding was referred to the examiner of titles. On 14 May, 
1928, an order of s u n e y  was made in the cause. On 9 Nay, 1928, the 
examiner made a preliminary report, together with an abstract of title 
to lands set out in the petition. The preliminary report refers to sundry 
hearings before the examiner and refers to an agreement entered into by 
the attorneys of record for the parties to the effect that "all titles be 
merged." The agreement of 15 July, 1927, was signed by the attorney 
of record for petitioners, Morgan and Blades. This agreement, upon 
its face, purports to adjust the differences between the parties by di- 
riding the various tracts of Iand in accordance with the plan set out in 
the agreement. Thereafter on 2 February, 1929, the petitioner, Morgan, 
having employed other counsel, entered a special appearance for the pur- 
pose of "an arrest of judgment and for dismissal of the action as to the 
said S. W. Morgan . . . for that the proceedings . . . are 
void and of no effect . . . in that the original petition was not 
sworn to by each of the petitioners or either of them acd did not contain 
a full description of the land," etc. 

The said S. W. Morgan moves for dismissal of said action on the 
u 

further ground that he has never employed an attorney in said proceed- 
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ing and never authorized any one to act for him in said proceedings in 
filing said petition or making any agreement pertaining thereto, etc. 

The clerk of the Superior Court denied the motion and the petitioner, 
Morgan, appealed to the judge. Judge Daniels heard the appeal and 
denied the motion. h'o facts were found by the trial judge. From such 
judgment the petitioner, Morgan, appealed. 

Albert L. Cox a ~ t d  E. H .  Gorham for mova,nt, S. W.  illorgan. 
G. W .  Duncan for Perry  heirs. 
18. B. Rodman,  Xoore  & D u n n  and N u c l e a n  ~6 Rodnzan for Railroad 

Company,  appellee. 
Julius F. Dunca,n for BTades, and record attorney in, the proceeding 

for Blades and M o ~ g a n .  

BROGDES, J. I n  a Torrens proceeding, after publicat~on andfpublic 
hearings before the examiner, and after an agreement has been entered 
into by counsel of record for petitioner, can one of the petitioners enter 
:I special appearance to dismiss the proceeding upon the ground that 
the jurat of the clerk did not appear upon the original petition? 

At the outset it must be observed that no decision has been called to 
our attention which permits a petitioner or person invoking the process 
of a court in  his own behalf, and after the court has proceeded with 
the cause, to enter a special appearance for the purpose of nullifying the 
very process which the petitioner has invokcd. Such a legal position, 
upon its face, would appear to be illogical and contrary to the practice. 
The petitioner, however, asserts that the proceeding is void by reason of 
failure of the clerk to attach a jurat to the original petition. Hence if 
the petition is void, the cnurt acquired no jurisdiction, and neither the 
parties nor the land are in court for any purpose. C. S., 2384, requires 
that "the petition shall be signed and sworn to by each petitioner." I n  
the case at  bar the petition was signed by both petitioners and by the 
attorney of record. I n  addition thereto, the oath was signed by both peti- 
tioners. The oath recites that "W. B. Blades and S. W. Morgan, each 
being duly sworn, deposes and says, each for himself,'' etc. I t  is obvious 
that when the petitioner, S. W. Xorgan, signed this oath ii; mas a solemn 
declaration on his part that he was sworn even though the clerk failed to 
sign the jurat. I f  the record did not clearly disclose that the petitioner, 
Morgan, by actually signing the oath, asserted that he was duly sworn, 
a different question might be presented. Furthermore, i ;  appears that 
an  agreement was made and duly signed by counsel representing the 
parties of record, adjusting the differences involved in the proceeding. 
This agreement was filed by attorneys on 1 5  July, 1927, pic t ical ly  two 
years after the petition had been filed. While the moving petitioner 
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alleges that  his original counsel of record had no authority to represent 
him in  the proceeding, yet no evidence is  offered to that  effect, and there 
is no finding by the clerk or the trial judge in  support of the allegation. 
I f  such findings were necessary, nothing else appearing, i t  i s  to be 
assumed that  the trial judge found facts warranting the judgment deny- 
ing the motion for dismissal. 

We find no error of law upon the face of the record and the judgment i s  
Affirmed. 

STATE v. CHEST'ER WADE. 

(Piled 23 October, 1929.) 

Seduction B *Statement of prosecutrix to physician held not privileged 
communication under the facts of this case. 

Upon the trial under an indictment for the seduction of an innocent and 
virtuous woman, C. S., 4339, a statement by the prosecutrix to a physician, 
whom she had consulted, tending to show that she was not innocent or 
virtuous a t  the time of the alleged seduction, does not fall within the prin- 
ciple of a privileged communication between physician arid patient when 
made by her after this relationship has ceased, C. S., 1798, and its rejec- 
tion as evidence by the court is re~ersihle error to the defendant's preju- 
dice, entitling him to a new trial. 

APPEAL by defendant from Cranmer, J., at  January  Term, 1929, of 
HOKE. New trial. 

Indictment for  the seduction of a n  innocent and virtuous woman, 
C. S., 4339. There was a verdict of guilty. From judgment on the 
verdict, defendant appealed to the Supreme Court. 

Attorney-General Bmmmitt and Assistant Attorney-Gneral X a s ? ~  for 
the  Sfate. 

TI'. H .  Cox and J .  TY. Cum'e for defsndalnt. 

CONKOR, J. Evidence offered by the State on the trial of this action 
tended to show that  a t  the time she was seduced by the defendant, a s  
contended by the State, the prosecutrix was a n  innocent and virtuous 
woman. 

There was eridence for the defendant in sharp conflict with the State's 
evidence with respect to  this essential element of the crime charged in 
the indictment. C. S., 4339. 8. ti. Crook, 189 N. C. ,  545, 1 2 7  S. E., 579. 
This evidence was the testimony of several young men who each testified 
to acts on the par t  of the prosecutrix, which she had denied on her 
cross-examination by counsel for the defendant. They testified that 
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these acts had occurred prior to the time when the State contended that 
the prosecutrix was, seduced by the defendant. The credibility of these 
witnesses was sharply attacked by the State on their cross-examination 
by the solicitor. 

I n  support of his denial of the contention of the State that the prose 
cutrix was an innocent and virtuous woman a t  the time she testified that 
she was seduced by him, defendant offered the testimony of Dr. A. C. 
Bethune, a physician, with respect to a statement made to him by the 
prosecutrix as  to the paternity of her unborn child. This testimony 
upon objection by the State, was excluded on the ground, apparently, 
that the communication of the prosecutrix to the witness was privileged 
under the statute. C. S., 1798. 

The witness testified, however, that the statement wa,3 made to him 
after the relationship of physician and patient between them had ter- 
minated. The statement was not made to enable the witness to  prescribe 
for the prosecutrix; i t  was made after he had advised her that he could 
render her no professional service with respect to her condition. The 
statement was not privileged under the statute. The testimony was com- 
petent as evidence for the defendant; its exclusion was, u e  think, preju- 
dicial error, for which the defendant is  entitled to a new trial. 

There are other assignments of error on this appeal, which counsel 
for defendant earnestly contend should be sustained. I t  is needless for 
us to pass on these assignments, as there must be a 

New trial. 

5:. V. HOWELL, AOEST, v. IT. S. II-OBEIISON, L. D. FENDERGRAFT AND 
W. A. LLOYD. 

(Filed 23 October, 1929.) 

1. Homestead D a-Agreement in note of waiver of ho~mestead is not 
enforceable. 

A promise on the face of a note to waive the homestead esemption and 
to pay attorneys' fees in its collection is not enforceable irk this State. 

2. Bills and notes D b T h o s e  who sign note as makers may not show 
different liability as against holder. 

An endorser of a note is one who writes his name on the back thereof, 
C. S., 3014, and one who writes his name, with others, on the face thereof 
after the written obligation to pay, is prima facie regarded as a maker, 
and he may not show a diderent liability as against the holder or payee 
acquiring without notice, but may show primary and secondary liability 
:is against the other signers of the instrument by sufficient competent evi- 
dence. C. S., 2977, 3041. 
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APPEAL by L. D. Pendergraft from Cranmer, J., at August Term, 
1929, of ORANQE. Affirmed. 

Gattis & GattiS for W. A. Lloyd. 
R. 0. Everett for L. D. Pendergraft. 

CLARKSON, J. The plaintiff, E. V. Howell, agent, instituted this 
action against the defendants to recover upon a note executed by the de- 
fendants in his favor, as follows: 

$1,500.00. Chapel Hill, N. C., 12/13/1926. 
Six months after date promise to pay to E. V. Howell, agent, or 

order, without offset, fifteen hundred dollars, negotiable at  the Bank of 
Chapel Hill, N. C. 

"For value received, and we, the makers and endorsers hereby waive 
our benefit to the homestead exemption as to this debt, and agree to con- 
tinue and remain bound for the payment of this note and all interest 
thereon, notwithstanding any extension of time granted to the principal, 
and also waive presentment, demand, protest and notice of same, and 
agree to pay ten per centum attorneys' fees if collected by law. 
No. 1500. IT. S. ROBERSON, 
Due 6/13/27 W. A. LLOYD, 
P. 0. 1,. I>. PEKDERGRAFT." 

I t  may be noted that the waiver of homestead in the manner set forth 
in the above note is contrary to the law in this jurisdiction and also the 
allowance of attorneys' fees. 

The contention of Pendrrgraft was to the effect that he was liable to 
W. S. Roberson, but secondarily to W. A. Lloyd. The contention of 
Lloyd was to the effect that Pendergraft and himself "signed the in- 
strument sued on as makers thereof for the accommodation of the de- 
fendant, W. S. Roberson, and it is alleged that the defendant, Pender- 
graft, and this defendant are sureties upon the said note and are jointly 
and severally liable thereon." 

I t  will be seen from the language of the note "any estension of time 
granted to the principal" would imply that the other makers were 
sureties. 

Pendergraft contends that he is an accommodation endorser and 
secondarily liable to his codefendant, Lloyd, in the order in which their 
names appear on the face of the note, there being no evidence to vary 
the priority. We cannot so hold. 

Under the law in this jurisdiction, all three who signed the note were 
joint makers and may be so held by the payee or holder of the note. 
C. S., 2977, 3041. As among themselves, they may ordinarily show by 
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parol their respective liability to  each other on the note. Go-principals 
and co-sureties are presumed to assume equal liability, but @is presump- 
tion may be rebutted by parol evidence. S m i t h  v. C u w ,  1128 N.  C., 150; 
Carr v. Smith, 129 N. C., 232; Lancaster v. Stanfield, 191 N .  C., a t  p. 
343; Trus t  Co. v. Boykin, 192 N. C., 262; S f a t e  Prison 1 ) .  Bonding Co., 
192 N. C., 391. See Busbee v. Creech, 192 N. C., 499. I n  the present 
action the defendant, Pendcrgraft, attempted to show that  he was second- 
ari ly liable to Lloyd. W e  do not think the evidence suflicient to estab- 
lish this fact. There was no  evidence sufficient to show either a n  implied 
or espress agreement with Lloyd that  Pendergraft should be liable 
secondarily to him. 

The assignment of error made by Pendergraft :  "For that  his  Honor 
sustained defendant Lloyd's motion to  grant  judgment a!j of nonsuit as 
to defendant Pendergraft, a t  the close of defendant Perdergraft 's evi- 
dence." This  cannot be sustained. Lloyd and Pendergraft were both 
prima facie makers. Pendergraft was not a n  endorser c f  the note; he 
did not put  his  name on the back of the note. C. S., 3044, 3049. I n  
this jurisdiction i t  is  ~vell  settled that  a person placing h s name on the 
back of a note is, nothing else appearing, an  endorser and liable on the 
note only as endorser. Dillard u. Mercantile Co., 190 11;. C., 225. A 
person placing his name on the face of a note is, nothing c.lse appearing, 
a maker nnd liable on the note as  such. The judgment bdow is 

Affirmed. 

(Filed 28 October, 1920.) 

1. Evidence D +Testimony in this case held not to be incompetent as 
communication with decedent. 

Where some of the witnesses in an action in ejectment ar? not interested 
i l l  the evmt, their testimony does not fall within tlie intent and meaning 
of the statute. C. S., 1705, disqualifying a party interested in the event 
from testifying as a witness in his own behalf as to transxtions or com- 
munications with a decedent, and the esclusion of their teetiniony tending 
to show tlie teliancy of a decedent under whom one defendant claims as 
adverse possessor, is reversible error entitling the plaintiff to a new trial. 

2. Sdvcrsc Possession A f-Tenant may not dispute 1andlo.rd's title dur- 
ing tenancy or until surrender of possession. 

Where the relation of landlord and teriant exists, the tenant will not be 
permitted to dispute the landlord's title, either by setting up an adverse 
claim to the property or by undertaking to show title in (5 third person, 
during the continuance of the tenancy, or without first surre~ldering the 
possession to the landlord. 
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3. SamcPossession of tenant is deemed possession of landlord. 
Where a tenant on land takes l~ossessic~n under the title of tlir landlord. 

the possessio~i of the tenant is deemed in l a m  the possession of the land- 
lord, and in order for the tenant to acquire title by adverse possession he 
must show possession for twenty years after the termination of the ten- 
ancy wider a written lease, or, where there is no written lease, from the 
p:ly~nent of the last rent, and if the title iq claimed under color, seven 
jenrs sufficient possebbiou must be sllowli. 

APPEAL by plaintiff from Cranmer, J. ,  at  April  Term, 1929, of 
ROBESON. 

Civil action in ejectment. 
F r o m  a judgment of nonsuit entered on motion of defendants a t  the 

close of plaintiff's evidence, the plaintiffs appeal, assigning error. 

SfcRinnon CE Fuller for p l a i d i f s .  
T'arser, Lawrence, Proctor CE X c I n f y r e  for &fendants. 

STACY, C. J. Therc is evidence on behalf of plaintiffs tending to show 
that  their ancestor and predecessor i n  title, H. F. Pitman, took a deed 
for  the l a m s  in quo on 22 June, 1878, and that  the same n a s  duly regis- 
tered 10  November, 1879. (The  description may need to be aided by 
p a o l ,  but this the plaintiffs offercd to do. Bisse f fe  v. S'tric7;land, 191 
X. C., 260, 131 S. E., 655.) Thereafter, the said H. F. Pi tman placed 
one Berry Oxendine in possession of the land as his tenant, and plain- 
tiffs offered to show that  the said Berry Oxendine remained in  posses- 
sion of said property, as tenant of plaintiffs and their ancestor, for ap- 
proximately forty years, when, by decd bearing date 19 Xarch,  1887, he 
undertook to  convey the same to the d~fendants .  

-411 evidence offercd hy plaintiffs tending to slio~v that  Berry Osen- 
dine was first the tenant of their ancestor and later their own tenant 
was excluded, presunlably upon the grourid that  i t  violated the meaning 
and spirit of C. S., 179.5, which disqualifies a party or person interested 
in the event, or a person from, tl~rougli or  under whom such a party or 
interested person derives his title or interest, from testifying as a witness 
in  his own behalf, or  in behalf of the party succeeding to  his title or 
interest, against the executor, administrator or survivor of the deceased 
person, concerning a personal transaction or communication between the 
witness and the deceased, except where the executor, administrator or 
survivor, or  person so deriving title, is examined in his own behalf, or  
the testimony of the deceased person is given in  evidence concerning the 
same transaction or communication. I n  re 11Iam, 192 N. C., 248, 134 
S. E., 649. B u t  without passing upon this question, which was discussed 
in  Poole u. Bussell, ante, 246, i t  appears that  some of the witnesses 
r e r e  not interested in the event, and as to their testimony the statute 
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would have no application. We think there was error i n  excluding all 
the evidence tending to show the tenancy of Berry Oxendine, which 
entitles the plaintiffs to a new trial. 

I t  has  been the uniform holding with us that  where the relation of 
landlord and tenant exists, and the latter takes possession of premises 
under a lease from the former, the tenant will not be permitted to dis- 
pute the title of the landlord, either by setting u p  an  a(3verse claim to 
the property or by undertaking to show that  i t  rightfully belongs to a 
third person, during the continuance of such tenancy, o r  without first 
surrendering the premises to the landlord. Hobby v. Freeman, 183 JS. C., 240, 111 S. E., 1 ;  Lazc~~ence v. Eller, 169 N .  C., 211, 85 S. E., 
291. And it is provided by C. S., 433 that  when the rcblation of land- 
lord and tenant has existed, the possession of the tenant is  deemed the 
possession of the landlord, unti l  the expiration of twenty years from the 
termination of the tenancy, or where there has been no written lease, ", 
until the expiration of twenty years from the time of the last payment 
of rent. Power Co. C. Taylor, 191 N .  C., 329, 131 S. E., 646. 

I t  may be well to add, also, that  i n  actions between individual liti- 
gants, as  here, when one claims title to  land by adverse possession and 
shows such possession (1)  for seven years under color, or  ( 2 )  for  twenty 
years without color, either showing is sufficient to establ sh title in this 
jurisdiction. Dill Corp. 2.. Downs, 195 N. C., 189, 141 S. E., 570; 
Power Co. 7,. Taylor,  supra. 

Reversed. 

STATIC v. ED. RlcIiISXOS A X D  TOM JOHSSClS 

(Filed 23 October, 1MD.) 

1. Homicide G a-Evidence of guilt of first degree murdw held sufficient 
to be submitted to jury in this case. 

Circumstantial evidence that the deceased was killed with a stick iden- 
tified as that carried by oue of the defendants; that a t  the time of the 
killing the deceilsetl had large amounts of money on his person; that 
neither of the defendants had money immediately before, but had money 
thereafter on the niglit of the killing, with circumstances tending to show 
a division of the particular money of which the deceased was robbed, and 
the identity of the pocket-book of the deccasc~tl as that seen soon after the 
Billing in the possession of one of the defendants, foot tr,lcks of two per- 
sons, one identified as having been made by the boots of one of the defend- 
ants;  that one of the defendants was seen talking to the deceased just 
before the killing, is held, with other circumstantial evidence in this case, 
sufficient to be submitted to the jury and to sustain a verdict of guilty as 
to both defendants of murder in the Erst degree, the one as  the actual per- 
petrator of the crime and the other as aiding and abetting therein. 
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STBTE 1:. MC~<ISNO.V. 

2. Criminal Law I j-Upon motion of nonsuit all evidence should be 
considered in light most favorable to the State. 

T;po~i defendant's motion a s  of rmnsuit (C. S., 4M3) ,  made af ter  the 
dose  of tlie State's evidence ax~d renewed af ter  the close of all  the  evi- 
dence, all  the evidence which tends to prove the  defenda~it 's  guilt will be 
considered ill tlie light most farorable  to the State,  and i n  this cuse 7 ~ e l d :  
the evidence. :rltliou,gl~ circumstantial, raised more t h m ~  a coiijccture, 
scintilla or  suspicion, ant1 \\'as sufficic,nt to be submitted to the jury, the 
probative force being for t h e m  

3. Criminal Law G d-Nt~or, if any, in t h o  admission of certain testiniony 
in this case  cured by testimony of other witnesses to same effect. 

Where the  identity of the  defrnclant and the  loss by the dcceasecl of his 
1)wlret-book on the (lay of the crime liar-e t)etXn established by tlie testi- 
mony of cn~npetent  witiiessf~s, i n c o m p ~ t t ~ l ~ t  testimony of a~lotl lc~r witness 
to  tlicse ft1c.t~ thus  establishetl i s  i~umnte r i a l  under the  f:ic*ts of this case, 
i ~ n d  the  ad~niss iou of the iucompetent testi&ony is  not lieltl for  reversible 
error. 

4. Criminal Law I g-Refusal of requests for instruction substantially 
given in charge is not erroneous. 

Where the rfqnests for i ~ ~ s t r n c t i o n  by the  t lefend:~~lt  :we substnntially 
co~~t :~iuecl  ill tlit, charge, tlic refusal of the trial  court to give the particn- 
l a r  instructions reqnestecl will not be held for error.  

3. Same--Inadvrrtrnce in charge as to contentions of party should be 
cdled to the attention of the court in apt time. 

W l i e ~ e  the  judge ill hi.; charge to  the  jury inatlvertcntly misstateh it 

(.ontention of the  tlefrrrdant in one particular,  tlie inadvertence should be 
c.alled to his n t t ~ ~ i t i o n  before the  jury retires, and under the circumstances 
of this case where tlie judge warned the  jury not to be governed hy hiu 
recollection. but by tllt,ir own, the apgellnnt'u asaignnient of error iu thiu 
resllect c a m o t  be sustained. 

6. Criminal Law C a-One aiding and abetting commission of muvder is 
guilty as principal. 

One) who is  prescsnt w11e11 i l~~o t l i e r  commits a capital fc lo~ly  with the 
knowledge of the other, and does some ac t  to render aid in  tlie perpetril- 
tion of the crime. is  guilty of the offense a s  all aider t l ierri~i,  t l iougl~ he  
tnkes 110 direct sha re  in i t s  actual commission, and when  resent advis- 
ing, instigating or e~~cour : ig i~ ig  the other to cwmnlit the crime, i s  guilty a s  
a n  abetter therein. 

A~~~~~~~ f r o m  Daniels, J . ,  tn~d a jury, at July  Term, 1929,  of DCFLIN. 
S o  e r ro r .  

Attorney-Generut Rrummitt and Assistant .lttorney-General Nash for 
the  Sfate. 

D. h1. Jolly for Ed. Jlcliinnon. 
D. L. Curlton and Murray A17en for Tom Johnson. 
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CLARKSOK, J. The defendants were convicted of the inurder, in the 
first degree, of J .  H. Boncy, and selitenced by the court below to be elec- 
trocuted. The  State's eridence tended to proTe that  J. 11. Boney mas a 
qtrnnbcrry grover,  66 ycars old, living near Tin City, i n  1)uplin County. 
He had a great many ~legro  strawberry pickers who cam. from nearby 
p l a c ~ s  to pick strawberries, anlong them the defendant, E'd. XcKinnon. 
I Ic  furnished the pickcrs houses to live in. On  Thursday, 25 -1pri1, 
1929, J. 11. Boncy was discovered dead about 11 o'clock a t  night, a t  the 
rear elid of his pack-house or barn, about 25  yards back of his house. 
face do~vn in  a mud hole. S o  pocket-book was found on him. H e  had 
$6.60 in change in  his pocket-tn o or three bills nut1 some silver. "Whcn 
found he liatl been dead about two or tn.0 and a half hours." H e  was 
strlick six times, first across the head and cut in the head about ,three 
:11itl a half inches and struck.011 the hack and cut another a  out three and 
w half inches on the baclk of the 1ic.atl; both jays  werc struck on each 
sitlc and Iic was struck on the neck and ~ C ~ O S S  the arm. There was not a 
\vliole belie in his head. The physician who examined ?im said "the 
\ \  ounds were nladc with a blunt instrunlent-a blunt sniootli instrument. 
1 1  n opinion I t  could l i a ~  c bee11 liiade with a stick like this," the stick 
in t roducd  in c,vidcnce found Ilf,ar the body with hair  and blood stains 
on it. 

7'hr r r idewe  fo ~ o t ~ t i r c t  f ~ i o  1x;ng pre'st1~it whetz, flie ( r i m e  was conz- 
n ~ i t f e d :  About 30 fcct froni t l ~ v  body a stick was found where i t  was 
throrin ill s o n ~ e  dog fennrl vliirli a i  holding it U ~ J ,  with Uoney's hair  
on it ant1 stains of blood. "Tracks lcd from tlic. body in tl e direction of 
tlie stick, one with shoes autl olie ~ i t h  rubber boots, two men's tracks. 
-1fter p a s ~ i n g  the tracks lctl across tlie edge of the strnwberl-y patch" to- 
wards the shanty ~ i l i t w  3IcIGnnon stayed. 1)id not go ~ ~ i t h  tlie path, 
"but ~vcilt across the field four feet apar t  running side b4y side." The 
boots atlruittctl by 3IcKinnon to be hi,. "put olir boot in the track, and 
it fit as fine as you ever sa~v." 

Thr  ecidetlec~ fo  r o n n p t  f Ed. -lIllcI<iunon witlz f k e  (rilne: Dolley had a 
hron 11 folding pocket-book, like onc sliown on tlie trial bought a t  the 
same store. On Vcd~iest iay before lie was killed on Thurstlay night, Iir. 
lost this pocket-book in the strawberry patch where Ed.  J k K i n n o n  and 
the otlier ncgroes ~ v t w  picking bcrrks  a t  tlie time. I t  ~ v t  s in evidence 
that XclCin~ion asked how much money was lost and was told $800. The 
pocket-book was found by his son about 3 o'clock in thrb afternoon- 
:in hour after it n a s  lost. I t  contained about $800, m o s t l ~  $20 and $10 
hills, and a peculiar gold coin. H i s  son would haul the b e i ~ i e s  and give 
his father tlie money. T3oney 11 as seen by his son a t  6 o'clock, about dark. 
50 or 75 yards from his house, on the evening he was killed, and had the 
porket-hook in his pocket with a stack of strawberry checks, when his 
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so11 v t n t  n i t h  others to the rivc!r, about three miles away, to fish. Sol~le 
of the I\ orncn pickers stayed in tlie ban] ,  or pacB-honw, in the edge of tlw 
rarci; they l i ~ e d  upstairs and tllc st:ihlcs vere  underi~eatli.  Libout 200 
ro 300 yards, almost directly bcllintl the park-housc in the \voodq, Ed.  
XcKinnon stayed in  a slianty-tv o rooms. Tlie \vonlcxn in one, men in the 
otlicr. About 6 o'clock tlic. evciiillg Boncg n a s  killed, Xcl i innon was at 
K:lll filling station nit11 n stick in  his riglit l l m d  esactly like tllr one 
n liich was found nrar  the j3ody, n l~iel i  n he11 foulid hat1 hair  a d  blood 
ataius on it. "1 saw hiin as murli :IS 2 or 3 times with tliat very stick." Ht 
nore  a t  the time olcralls, Athber boots and wi(lc-brim hat. Before that 
tlay lip n ore a IT ide-brim hat  and :I h:lndkcrchirf a roui~d his neck, and 
t11c ilegroes callctl him ''cow boy." Hc Ira\ wit l~out nloliey that e~*ening;  
llatl lost his m o m y  :md n as going to borrow some frorn How-, and wai 
heell going in  tlie direction of H o n q ' i  1 1 o u ~  about 6 o'clock ill his boots 
and o~ eralls. Ea r ly  nest morning after tlle killing, nitnrsses testified : 
"Tracks led from tlic hodp in  the direction of the stick, olle nit11 shoes 
and one nit11 ruhher boots-TIT o n~cn ' i  tracks. -1ftrr pariiiiig t l i ~  tracks 
lcd across the rdge of the s t rawbury patch" ton nrds the shanty v l ~ e r e  
McIiinnon stayed. Did not go \I it11 tllc patli, "hut ncnt  across the field 
four fect apart  r u m i n g  side by side." 'Thc lmoh admitted by 3IcKilinol1 
to be his ('put one boot in thr  track and it fit aq fine as you ever saw." 
The tracks n erc followcd to n itliin 75 or 100 yards of tlir shauty. noliey 
Tras k~ioclred don n ill a ~ ~ i l i d  1101~. K u l h t ~  hoot5 11 ere f o u l ~ d  about t~vent> 
steps from ~r l ic re  the l):~tll I r d  oltt to t l ~ e  front of the s l~antg .  The  tvoods 
I V P ~ ~  back of the shanty and the hoot tracks tncnty  b t ~ p s  from the xoods. 
J f c I i i~mon  was at tlie shanty nhc11 they vc re  found and said he pulled 
them off and left tlicnl therc as lw tlres.cd to go to thc pirture show the 
cvening bcforc. "1 turned ;r boot over n ith n15 foot and tllcrc nay sorncJ 
red clay 011 it.  I t  lookctl likc hlootl, Init i t  n a s  not blood, hut pure red 
clay from off that  hill." McKi~nion,  on his return from thc m o ~ i e  wit11 
the negro girls, about 11 :30 o'clock that  night, n-as a t  Boncy'.i and I~eard  
the fale of the crinirx, but did not go 111,nr tlic hotly. but n ent immediately 
to the sliality. TITitllcsscs n h o  slc1)t in the shanty said tliat XcKi~inorl  
csamc in tlie night of the killing; "lle:~rtl him burst t l ~ c  latch froni the 
cloor as hc canlc in," and wid  that  Mr. Eoncy was dead; some one killed 
h im;  he did not know wlio did. "I beliere I will l e : ~ r ~ , "  and he n-as 
 idv vised not to do so. W l ~ c n  11e canic in s o n ~ e t l i i ~ ~ g  \ \as in his hand;  
"looked like a paper rollcd u p ;  i t  wns brown." ,\nother w i t n ~ ~ s  said " I t  
looked like a pockct-book arid was the color of that  one." He had a 
blacli pocket-book in his hand;  "it was a long one and opened on one 
side; had no money in  it." NcKinnon "had a splinter i n  his hand and 
fired i t  when he came in the house." Search was nlade and no money or 
pocket-book was found ill the house or on M c K i ~ ~ n o n ,  who was arrcstctl 
early next morning. 
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2 1  rural policeman testified that defendant, Tom Johnson, made a 
voluntary statement to him. "He said he was over in the field adjoining 
some woods on the Boney farm;  seems like it was a fish pond, and said 
that Ed. JfcKinnon came on. I t  was the night of the murder. He  fol- 
lowed Ed. McKinnon thinking he had some whiskey, and when he 
walked up to Ed. McKinnon in the moods he had five or six piles of 
money; looked like $100 to the pile. H e  asked him where lie got it, and 
McKinnon said he got it off his boss man, and said McKinnon promised 
to give him some if he would not tell it, and about that tiine there was a 
rustle in the bushes and McKinnon thought somebody was coming, and 
grabbed it and got all but one pile and he, 'L'oni Johnson, grabbed the 
other pile, and put three $10 bills in his socks and carried the other and 
put it in his trunk, and then he heard the officers were going to search 
the house and he was advised by George XcCray to move it out, and 
he moved i t  out and put it ill a pile of store wood near .he house, and 
~v lmi  he went back for i t  it was gone. H e  said that George McCray was 
the only one who knew where it was. I (the rural policeman) asked him 
for the gold money, and hc said that after he found out tliey were look- 
ing for it, he decided that he had better throw i t  away, and threw i t  in a 
branch near the house. Torn (Johnson) said he was lying on the ground 
with the other money when McKinnon ran, and that he picked up $90 
in all." 

Ecidence t o  connect Tom Johnson with f k e  crime: He  did not work 
for Boney, but picked strawberries a week and a half on another nearby 
farm. He  had no money, and left the next day after the killing, after 
paying his employer one dollar he had borrowed from him ('Tracks led 
from the body in the direction of the stick, one with shoes and one with 
rubber boots-two men's tracks. S f te r  passing the tracks led across the 
edge of the strawberry patch" towards the shanty where McKinnon 
stayed. Did not go with the path, "but went across the feld four feet 
apart and running side by side." The boots admitted by McKinnon to 
be his "put one boot in the track and i t  fit as fine as you ever saw." 
Johnson testified that he saw McKinnoli "over in the edge of the field 
adjoining some woods on the Boney farm." Got some $00 in all. He  
threw the piece of gold coin away. I3oney's daughter testifled this was a 
peculiar coin given her father, and one like i t  given her, while on a trip 
through Maryland, with a Bible verse on i t  like the one shown in evi- 
dence. Witnesses testified to the peculiar make when seen in Johnson's 
possession and like the one Boneg's daughter had and show 1 in evidence. 
A witness testified: "I live at Lumber Bridge and know Tom Johnson. 
I picked berries for Mr. Boney; left on Monday night before he was 
killed on Thursday night. I saw Mr. Boney with a gold coin like that;  
kept ~t i11 his pocket-book; brown folding book, like that one you have. 



X. C.] F A L L  TERM, 1929. 581 

On Friday night Tom Johnson came to  my house a t  Lumber Bridge. 
X y  husband and I had retired. Tom Johnson came there about 3 o'clock 
Fr iday night and said 'It's on a t  T i n  City.' He said that  Mr. Boney 
got killed, and he sat on the edge of the bed and pulled out three $10 
bills; one of them was green on one side and yellow on the other, and he  
ran  down in his  pocket and pulled out two 50-cent pieces a i d  a gold 
piece. I t  looked like that  one. illy husband asked him where he got 
that  money, a i d  he said he  throwed his boss man for it,  and he said that  
George NcCray stole $90 from him. Tom said he was going to  Fay- 
rtteville and buy a pistol and come back and kill George, and he went 0x1 

to tell how long the stick was, and said that  X r .  Boney had been h i t  six 
times. He said the stick was that  long, and big a t  one end and little 
a t  the other. H e  said he  knew who killed him, and if he  had to tell i t  
he would tell it." 

Pr ior  to and a t  8 :10 o'clock the night of the killing, Ton1 Johnson 
was there talking to Bonry a t  the rabbit pen, between his house and the 
pack-house. That  night a t  the show a t  WalIace "I saw Tom Johnson 
with two pockets full of money, but I don't know how much he had." 
'l'here were others who saw him that  night a t  the show and hobby-horses 
with money in bills. Johnson said he  started to  the show from T in  
City about 8 :30 to 9 o'clock. I t  was in evidence that  the sun pet 011 

25 April, 1929, a t  6 :40 p.m. 
Both the defendants denied that  they killed Boncy. McKinnon in- 

troduced evidence tending to show that  he was a t  the moving picture 
show in  Wallace a t  the time Boney mas killed. It took about a half 
hour to walk from the pack-house to the movie a t  Wallace-from 
I3oney's house to  Wallace was about one and one-fourth miles. McKin- 
non's party of ilcgro girls had gone on before. XcKinnon had gone to 
the shanty to change his clothes and overtook them; he then had on 
tennis shoes and light grey hat. The sllow opened a t  8 9 5  to 8:30, and 
McKinnon and his crowd mere a few minutes late. One of the negro 
girls who staycd in the pack-house, testified, speaking of NcKinllon: "I 
ixsk~d him if he was going to the show, and he said he had lost his money, 
and if he could borrow some money he was going to the show. H e  said 
he was going to borrow some money from Mr. Boney. H e  went back and 
dressed, and stayed too long, and we went and left him, and he got mad 
about it.  H e  went back home, saying he  was going to borrow some 
money and dress, and stayed too long, and we went on and he caught uu 
a t  the last house a t  T i n  City and went 011 to the show; he was running 
when he  caught u p  with us. H e  was drinking when he  caught up. I 
asked him what was the matter, and he  said he was t ired;  that he had 
been drinking a little bit." McKinnon testified that  he only had $1 that  
night and in  telling people in the shanty about Boney being killed he  
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was not escited. I i e  also esplained the circumstances relied on by the 
Statc, and denied what Jolinson teslificd to in regard to the money. 

It was the contention of tlie State that  Boney was killed between 8 :30 
m d  0 :00 o'clock; that  XcIi innon killed him, and Johnson was present 
aiding and abetting llim; that  XcKinnon rolsbcd him, threw the stick in  
the dog fcnncl patch, and they both ran  tovards tlie shanty and divided 
the nioney hurriedly in tlie woods; 3 l c I i imon  left his ru l~ber  boots near 
tlie shanty, quickly clianged his clotl~es and put  on tennis shoes and 
cauglit u p  wit11 the ncgro girls running, and they entered the movie 
late. Tlie distance from tlic slianty wns only a little over one and one- 
fourth niilcs to the movie. Johnson ~vclit to the movie t l ~ t  evening and 
mas scen with two pockets full of nioney, which he  test if id he got from 
NcKir~rion, wliich was before lie (Johnson) went to tlie movic. Tha t  
~ ~ i g l i t  011 his r(1turn with tlle mgro  girls, about 11 o'clock, XcIiinnon did 
not go to wlicre Boney's body was lying, but n7ent to the shanty im- 
nictliatcly, burst the door of tlie slianty open, showcd 11 poclret-book like 
Uoncy's and ~vnnted to leal-c aftcr tc.lling about Boney being killed, but 
was persuaded not to do so. 

The  defendants, a t  the close of tlie State's cvidoncc, aid at  the close 
of all the ericlel~cc, moved to dismiss tlic action o r  for judgnicnt of non- 
snit. C. S., 4643. Tliese rnotions cannot be sustained. 

"On motion to dismiw or judgmcmt of nonsuit, the evidcricc is  to be 
taken in the light most favorable to tlic Statc, and jt is  ~wtit lcd to tlic 
benefit of e v ~ r y  ~ c ~ s o ~ ~ ~ L I I I c  intcndmcnt ~ p o n  thc eridence lnd  every rea- 
sonable infcrcnw to be draw11 t l i r~ r~ f l . on~ .  L,h c ~ c e p t i o ~ l  to a motion to 
tlisrniss i n  a criniinal action tak(,n aftcr the close of the State's evidence, 
and rencwcd by tlcf(.~idant after tl1c1 introduction of liis on1 evidcnce does 
lrot confine tlie appeal to the Statc's rvicicnw alontl, and a coliviction will 
bc sustained under tllc second exception if thcre is any evidence on the 
wliolr record of t l ~ c  defendant's guilt.' A'. v. Eurp, 196 K. C., a t  p. 166. 
See S. v. C'arlson. 171 S. C., 818; S. 1 , .  S i~ lnr~o~ i ,  100 N. C., 684. The 
evidence favorable aloue to the State is considered-defendant's evi- 
dence is  discarded. S. I . .  17fley, 126 S. C., 997. Tlie competency, ad- 
missibility and sufficiency of evitlence is for  tlic court to determine, the 
ncight, effect and credibility i s  for  the jury. S. v. U f l e y ,  sziprai; 8. v. 
1llacX 1wldcr ,  182 S. C., 899. Tlic r~ idence in the case w: s circumstan- 
tial." S. 7,. L U I P ~ C ' I ~ C F ,  196 N. C., at p. 564. 

T h r  evidence, tliougl~ circumstantial, is  sufficient to be submitted to a 
jury. I t  is  more tlian a ronjecturc, a suspicion or a scintilla-the pro- 
bntirc force is  for the jury. 
In regard to the evidence against 31cKinnon, as to every link in the 

cliaiu of circumstances the court below recited the evidenc,? pro and con 
and cliargcd the ju ry :  "If you are so satisfied beyond a rea5onable doubt, 
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then you v.-oultl corisider that  circumstance, otherwise you would dis- 
regard it," and charged "These arc  the circumstances relied up011 by the 
State as to McKinnon, ant1 our law lays down certain rules governiug 
juries in the consideratioli of circunistantial evidence. Our Court has 
said tliat circumstantial evidence is a ilrcessary and ~ s e f u l  nlealls for 
the ascertainme~it of truth.  Bu t  it sags further that  the juries s l d  
consider against the defendant, 110 circumstance unless i t  is established to 
their satisfaction, from the evidence beyond a rcasoilable doubt. They 
shall take all the circumstances that  they find to be so established, and 
take them together, and if they lead their rriinds to a moral certainty or 
beyond a reasonable doubt of his guilt, then they will c o n ~ i c t .  B u t  this 
other rule is laid dorm. that if thc jury can esplaiii the c i r cun~s tanc~s  
upon any other rcasoliablc tllcory, tlian that of the guilt of tlw defentl- 
ent, it is their duty to do so, in tlit3 i i~terest  of liurrian lifc." 

I n  regard to the circurnstantial c\ itlence against Johnson, tllc ex i- 
t l e ~ ~ c e  was recitcd by the court bclonr i111d the charge was as follo\vs: 
"Tliesc arc circumsta~~ces,  upon -v\llirh the State r e h s  for thc conviction 
of Tom J o l l n s o ~ ~ ,  and I give you t 1 1 ~  harile charge as I gal  c you in regard 
to the circumstantial midnicc ill reference to NcKilinoi~.  Trent tllese 
vircumstanccs the same nay .  Consider ouly t l i o~e  that  you find to bc 
establialictl bcyo~~i l  a rrasonablc t l o ~ ~ l ~ t .  ('oniidcr then1 togctllcr, and if 
they lead you to a mori11 certai l~ty or bryond a rcason:lblc doubt as to his 
guilt, you nil1 convict. I f  ~ ~ o t ,  you xi11 acquit. I f  you call tsplain tllc 
rircumstanct. allcgecl agail~st  J o h ~ ~ s o i i  by ally o t l i c ~  rcasonablc theory, 
c~tlitr t l m i  that  of guilt, it  is your duty to so explain th~1L' '  We  tliil~k 
the rliarge is fullr sustaii~ed hy authorities ill this jurisdictiou. 

Tllc coute~ltion of clcfn~tlai~t  3IcICini1on is n~nilily as to the suffit.ie~icy 
of e-i-idence. Tlic csceptions a r ~ d  absigninents of error as to the witnesi 
testifying ns to thc loss of the pockct-book, wc think, i in~mtpr ia l .  She  
testified, "The pockrt-book wa.: lost in the ficld, hut I don't k n o ~  ~vhn t  
day i t  nas .  Q. Did you know it n a >  lost? Thcy said i t  was lost." Tli t~ 
testiinong that  follo~r-cd slion.ed beyond questioii that it was lost and 
found the (lap of t h ~  killing and XcKinnon k ~ ~ c l r -  it .  Nor  to the tcsti- 
mony of tlic witness in dcscrihing tlirl mmr in Ti11 City tlir after110011 
before Boney was slain. 111 ansner to the question he  said, "Hc \ \as 
about the sanw size a r ~ d  llc had oil hoots and n pair of overalls. XI(. wa- 
tlrcssed like they said Iir n a s ;  I just noticed tliat." The  ~ \ i t n c ~ s c s  that  
had testified prior itlentifietl both McKinnon and tlic stiek positircly. 

The  contention of d e f e ~ ~ d a n t  Jollnsoi~, is the rcfusal to girt, the follon- 
ing instructions: "1. If the jury sllould f i~ id  f ror~l  thc evidence that  
the defendant, Tom Johnson, saw a man out in the road in front of him, 
and knew who he was, and he whistled a t  him antl llc rau out iuto the 
edge of the woods and fourid him counting snmc nlontJy, antl tllp man 
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took fright and ran, learing a part of the money, and the defendant Tom 
Johnson picked up the money and appropriated it to hi:; own use, the 
said defendant IT-ould not be guilty of any crime, unlws it was for 
larceny and receiving. 2. I f  the jury believe from the evidence that 
Tom Johnson followed the defendant, Ed. McKinnon, oui into the edge 
of the woods and found him counting money, and Ed. XcKinnon took 
fright at  some noise he had heard and left part of the lnoiley he could 
not be guilty of higher offense than thc crime of receiving stolen prop- 
erty." 

Wc think this request was g i re i~  substantially in the zharge as fol- 
lows: "The defendant, Tom Johnson, could not, be convicted upon this 
bill of indictment, if you are satisfied of the truth of his eridence that 
he wcnt into the woods and found somebody there with money, who said 
that it had been found and that the nlan ran away and h;. picked it up 
and  carried it off. I f  that is true, that ~ o u l d  not even constitute a cir- 
cumstance against him. You might find that he might be guilty of 
receiving stolen money, but he is not indicted for larceny." The court 
below, in regard to Johnson, stated: "The State contends that he was 
seen in the yard of Mr. Boney at 8 :10 the night of the homicide. Mr. 
Thompson, son-in-law of Nr .  Boney, testified to that, and Johnson him- 
self admits that." Johnson, defendant, contends that not only did he not 
admit that he was with Mr. Boney at 8 :I0 the night of the homicide, 
but expressly denied this fact in the following language: "I was not 
sitting on tlie rabbit-bos talking to Nr .  Boney at ten minutes past 
S'o'clock the night lie was killed. I t  was not me lie was talking to. If 
Mr. Thompson said he saw me there he is mistaken. I was there in the 
afternoon part, or first part of the evening. George XcCray and all of 
us boys left there together. Mr. Thompson did not see me. I used to go 
nights to see my girl. I heard Mr. Bone5 had lost his pocket-book tlie 
night he was killed." 

The court had prior recited the evidence as follows: "Aon., as to the 
other defendant (Johnson) the State has offered evidence that he was 
seen talking to Mr. Boney by his son-in-law, Mr. Tllompsor , at 8 :10 that 
night in his yard; that Mr. Boney was sitting on a rabbit-box and the 
defendant, Johnson, standing by his side; that lie, Thompron, went into 
the house and that he nerer saw Nr .  Boney any more until he was killed 
out at the pack-house and found him lying there in the p a ~ h  dead.'' 

Thc court had prior charged the jury: ''AS I recall it, that is sub- 
stantially the testimony in the ease. You are not to be governed by my 
recollectiori of it, however, but by your own. The counsel have kindly 
relieved me from the necessity of reading all my notes to you, but sug- 
gested that I undertake to summarize it, as I have tried to do. But, if 
I have left out anything, you will recollect it and consider it with all the 
evidence, as you recall it." 
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Defendant Johnson did not request the court below to correct the in- 
advertence at the time i t  was made. 

The defen(larit Johnson admitted he was there the "afternoon par t  or 
first par t  of the evening." I n  a long trial, where there were so many 
witnesses as i n  the present casc, i t  is  natural  tliat what a witness says 
may be inaccurately stated from memory. The  time Johnson admitted 
he was there was stated by the court, inadrertently, as the time fixed by 
Thompson, although Johnson had been there the early part of the 
evening. This inadvertence should h a r e  bcen called to  the attention of 
the court. T o  illustrate the wisdom of this, in this case the attorney 
for defendant NcKinnon called attention to an  inaccnracy stated by the 
court i n  regard to  certain test in~ony i n  reference to McKinnon. The 
notes of the evidence were immediately referred to and correction made. 
Tlie court below warned the jury "not to he governed by my rccollectioll 
of i t  however, but by your own." The  inadrcrtencc was to a contention. 
The  aseignmrnt of error cannot be sustained. S.  v. Geurukus, 195 N. C., 
642. 

I n  the first part  of the charge the court below charged the jury:  
"There arises a presumption of innoccnce in  the defendant's favor, and 
he ought not to be convicted until all the evidence, fairly considered, satis- 
fied the jury beyond n reasonable doubt of his guilt." And the latter 
par t  of the charge: ('The law presumes tliat every defendant when placed 
on trial on a criminal charge i s  innocent, arid this presumption goes with 
the defendant through the tr ial  and remains with him until the State has  
produced evidence which satisfies the jury beyond a reasonable doubt, 
that h e  is guilty. I f  you h a r e  a reasollable doubt as to the guilt of 
either of the defendants, you will acquit that  defendant. I f  you have 
reasonable doubt as to the guilt of both of them, you will acquit then1 
both. Tlie credibility of the evideuce is a matter for the jury to de- 
termine under the evidence in the casc, what credit or  what weight, if any, 
you will give the evidence of the witnesses. I n  determining this ques- 
tion, i t  is your duty to take into consicleration the demeanor of the 
witness on the stand. I t  is  proper for you to take into consideration in 
passing upon the credibility of any witness, the offenses which he adinits 
he had been guilty of, and you have 8 right to take into consideration 
all he says, i n  ordcr to enable you to determine what weight you give 
the testimony." 

The court below charged the jury:  "If the evidence satisfies you 
beyond a reasonable doubt that  both defendants were present a t  the time 
the fatal  blows were struck and that  they were struck for the purpose 
entertained by both defendants of robbing the deceased, and i n  attempt- 
ing to such robbery, one of the defendants struck the blows 
that  caused the death of the deceased and that  a t  that  time the other de- 
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fendant  was present, t o  tlie knowledge of the defendant  who struck the  
blons, f o r  t h c  purpose of encouraging o r  aiding and  zbetting i n  the  
c~ornmission of the  robbery, then both d e f e i ~ l a n t s  w o u l l  be gui l ty  of 
inurder  i n  the  first degree. A person aids nl len,  being present ~t t h e  
t ime a n d  place, lie does some act  to  render  a id  to t h e  actual  perpetrat ion 
of the  crime, though he  t a l x s  n o  direct share i n  i ts  co i~~miss ion .  A11 
abetter i s  one who gives a i d  a n d  counsel, o r  who ei ther  commands, ad- 
~ . i ses ,  iiistigatcs o r  encourages another  t o  commit a crime-a person, 
\vho by  being prcscnt, by 'S.TVO~CIS or  conduct, incites another  t o  commit 
the  c r imina l  act,  o r  one ~ ~ h o  so f a r  par t ic ipates  i n  t h e  c.ommission of 
the  offense as  t o  be present to  t h e  knowledge of the  person actual ly com- 
mi t t ing  t h e  c r ime  f o r  tlie purpose of assisting, if necessary." W e  th ink  
t l l r re  was sufficient evidence a s  to  a id ing  and  abetting, a n d  the  charge 
fu l ly  borne out by  authorities. A'. T .  I jaldrin,  193 S. C., 566; S. v. 
Lanzbcrt., 10G IT. C., 524. 

T h e  court  below cllargcd fu l ly  the  l aw of murder  in  the  first and  
second degrees and  n~ans laughtc r ,  a n d  every pliase of tho ' a w  bearing on 
the evidence. 

F r o m  a careful  reyien. of the  evidence, we th ink  i t  was sufficient t o  be 
subliiitted to  t h e  j u r y  a s  to  both defendants-the probative force was f o r  
tliem. We c a n  find n o  e r ror  i n  l a x .  

N o  error .  

(E'iletl 23 October, 1929.) 

1. Master and Servant C d-Failure to warn servant is not gwund for 
liability for injury occu~~ring after te~minntion of tmploymcnt. 

TT'licre tllc crltcr ( g o  of a priiicili:~l ortlers an einployee whose regular 
tloty is to liiinl dirt  for the coustructioii of a l~ighway, to take a bos of dy- 
llauiite caps to a tool-house, ant1 fails to marl1 the servant ~f the danger ill 
coiillectioll tllcwwitll, alld the eluployee t a l i ~ s  tlic box of caps to the tool- 
llouse ill his l~oc~lict illit1 tl~posits the bos there, i~bout a half liour being 
rcqnirecl therefor, : i1~1 oil the nest d:ly the employee is injured by an es-  
1)losiou supl~osccl to 1 1 n ~ c  beeu cnuscd from dyliauiite cii11s relu:~ining in 
liis pocket: Held, the master is not liable in damages for the failure to  
warn tlic servant, the injury liaving occnrrecl nftrr the particular employ- 
ment had terminated. 

2. Xegligence A d-In this rase held: injury could not lmvl? been reason- 
ably foreseen and defendant is not lhble thrrcfor. 

Where tlie alter c g o  of n ~riiicip;ll gives an rmployee a bos of dynamite 
caps to tnke to a tool-house, and the lid of the bos is sprung, allowing, 



3. Negligence A a-X person is under duty to use c a w  connnensni~~tc with 
dnngcr. 

The drgree of care \ ~ l i i ~ l i  a lwrson is required to  cscrcise ill :I 1)nr- 
ticular situation to absolve lii~nself froill the ilupntation of negligcllct~ ulwy 
vary with the obviousnc,cs of' thc  risk: but with i~ l ) c , c t  to his 1i :~bil i ty .  
tllc ultimate qncstioil is wlictl~er he  esercisctl t111r trr c2~)nii~leIlsurntp uire 
mlder the circ~~mstmces. l1lc formcr docrri~lc of dtyqees of 11cgligc~11(.(~ 
clisa~provctl. 

APPEAL by defe11d:ltrt from SIcElroy ,  J . ,  at Xarch  Term, 1029, of 
SWAIX. Reversed. 

The plaintiff brouqlit suit to recowr tlaniagcs for ~wrsonal  in jury  
nllegcd to h n v ~  bcrn cnuscd by tlic explosion of dyiiarnitc c ~ p s  iicgli- 
gently put illto his poss"e.sion by the defendant. 

?'he t lefe~idal~t  is  a corpora t io~~,  ant1 a t  the tirncl of tlie injury was 
engaged in blasting and gradi~lg  a roadbed for n liigliway to be built 
froin IIazel Creek iii S n a i n  County to tlic- Ti iiilescee line. Tlie plaintifr' 
bad been in tlie employ of thc defendant for two or t h e  years, and 
prior to that  time in the scrvicc of the defendatit's prcclwersor. K h e n  
irijured he was tlie defcntlant's te:in~ster. Hr w:xs 18 y a r s  of ape and 
we igh~d  90 or 95 pounds. His forcnlnii n n s  ,I. W. Whnlcy. H i s  account 
of the injury follows: '(1 had been l~auli t ig for Warsaw Construction 
Company about t v o  or tllrec months. 111; TVllalcy gal-c mr  and the 
other rnimbers of tlw cww orders and directions nliat to do. I kcnt inu 
team near tlic r i rer  i n  a barn where I lind bec~l ordered by tlie company 
and 1 I r .  Wlialcy to kcep the teanl. Tlie barn was prctty close to tlie 
llighvag. I n n s  hauling dirt for thc Warsaw Construction Coinpany 
on the afternoon of 2 February, 1928. 1 wcnt to the barn to put u p  
my tcani. I was thcre doctoring rrly rnule-doctoring liis shoulder-and 
N r .  Wlialry camp and called me. I went by the iiarnc of J a c k ;  he 
called nlv name ant1 said. 'Hcrc is a box of calls and n roll of fusr. I 
want you to carry it to tlie littlc shack and put thc caps and fuse u p  
over tlic door.' I told liini all riglit, and he said tliat nould he all right. 
T told him that  just as quick as I got through doctoring my mule I 
would go. H e  said tliat will be all right. I laid the fuse down on the 
ground and put  tlie caps in my pocket. I ~ v a s  v-earing overalls. I put 
them in the right pocket. J I r .  Wl~a lcy  x-as standing there present when 
I put the box of dynamite caps in my  pocket. He didn't say anything. 
H e  didn't give me any instructions or any warning as to the danger of the 
caps or csplosi~es.  He made no statements about it at all. I t  took me 



588 IX T H E  SUPREME COURT. [ID7 

something like 10 or 15 minutes to finish up my work there. After I 
did that I went on aud done what he told me--put up the caps and fuse. 
The little house he ordered me to put them in was kind above the high- 
way, right on the side of the highway, something like 75 01. 100 feet from 
the barn. I put them up over the door like he said. There mas dyna- 
mite, tools, leather and so forth and so on in that house. The house was 
not locked where the dynamite was kept. The door was open. After I 
put the caps, the box of caps, and the fuse, where I was ordered to put 
them, I went on to the house, to my boarding place. I mas wearing loose 
overall pants. The shack was 100 feet from the barn. Whtxn Mr. Whaley 
gave me tho dynamite caps he didn't tell me how many were in the box. 
After he gave me the roll of fuse and caps he went on to the house, I 
suppose. H e  went that map. The next day I was hauling pipe for him, 
for the Warsaw Construction Company, under the instn~etions of Mr. 
Whaley. I hauled two loads of pipe and got in about 1 30 and ran to 
the house and ate dinner and hurried back and started to haul another 
load, and Mr. Whaley called me and wanted me to more a pump down 
to the river to the little ferry. I took one mule and moved the pump to 
the boat and brought the mule back and hooked it into the wagon, and 
when I hooked i t  up I got on one side of the wagon and looked down 
and saw my whip on the ground, and I jumped down to get it, and 
when 1 hit the ground it fired. I don't know what it was that fired. The 
explosion occurred just as I hit the ground. I t  knocked me kind of 
backwards. I ran backwards to keep from falling, anc I thought I 
could come straight. Mr. Luck was standing over from me; I thought 
I could walk to him, but I couldn't. I went around and around and fell 
backwards in the road aud then raised up and saw that my leg was torn 

up. The leather lines were shot in two. N y  pants were shot all to 
pleces." 

This is his description of the box containii~g the caps: "The bos Mr. 
Whaley gave me was kind of a square box, about an inch and a half 
broad and about an inch and a half all the way. This is broader on this 
box than what he gave me. The lid on the other box was narrower 
than this. This shuts down tighter than the other one. I t  is broader. 
I put the box he gare me i11 my right overall pocket. I didn't knon. any 
caps had come out in my pocket. The lid would come o f  easy on that 
box. I didn't know they ~ o u l d  come out in my pocket. I observed that 
the corners of the cap box lie gare me were loose. They were loose in the 
corners like that. They were not fastened together." . . . "To the 
best of my knowledge the lid was sprung on the box that he gave me. 
a f te r  he gave me the box and I went up to the house, I didn't put my 
hand in my pocket. When I took the box out of my pocket the corner of 
the lid was raised up. When I took it out it pushed back on." 
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Speaking of the caps he said: "I put them down in my pocket, then 
took them to the shack. I put my hand in my pocket and took them out 
and put them up. I put up all that he gave me. . . . I didn't know I 
had any dynamite caps in my pocket. From 5 o'clock that evening after 
I took the dynamite caps and put them up I never had my hand in my 
right-hand pocket till the next day when I got hurt. I could have put 
my hand in my pocket and found out what I had, but I didn't, that I 
remember. The best I remember I didn't put my hand in there, for if 
I had I would have found something. When Mr. Whaley handed me 
the box of dynamite caps I didn't notice i t ;  I just put i t  in my pocket. 
I glanced over the box and put it in my pocket. I didn't notice any- 
thing about i t  when I glanced over it. That was after I took it out of 
my pocket that I noticed one corner of the lid was raised. That was in 
broad daylight. When I took that box out of my pocket and noticed that 
the lid was pulled up, thc foreman was not present and he didn't know 
anything about it. If the lid was pulled up and some of the caps had 
slipped out of the box, I never thought anything about it. I just put 
them up. I just pushed it back down a little. I never thought there 
was any caps in my pocket. I reached my hand in my pocket and then 
noticed that the lid was slipped up or had come off, but it went back on 
and I set it up. Seeing and knowing that, I didn't put my hand in my 
pocket to see if any of the caps had come out. I never thought about it." 

Other witnesses were examined, but the plaintiff's testimony is for 
him the most favorable. At the close of the plaintiff's evidence and at 
the conclusion of all the evidence, the defendant moved for judgment as 
of nonsuit. Each motion was denied and the defendant excepted. 

The issues of negligence, contributory negligence, and damages were 
answered in favor of the plaintiff, and he was awarded judgment, from 
which the defendant appealed upon error assigned. 

Sutton d Still~cell for plaintiff. 
Ed l imds  d Leatherwood for defor~darnf. 

ADAMS, J. At 5 :30 in the afternoon of 2 February, 1988, the plaintiff 
received the dynamite caps from the defendant's foreman and was in- 
jured by an explosion in his pocket on the day following at 1 :30. The 
material allegations of negligence, as set forth in  the complaint, are the 
defendant's failure to warn the plaintiff of danger in handling the caps 
and its failure to provide a safe box or container for their transporta- 
tion. Let us consider each of these allegations in its relation to the 
plaintiff's evidence. 

As to the first, it is conceded to be the duty of an employer to warn 
his employees concerning dangers which are known to him, or which 
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in the exercise of reasonable care should be known to him, and are 
unknorvn to his employees or are undiscoverable by them in the exercise 
of due care, and concerning dangers which, by reason of youth, inex- 
perience or incompetency the employees do not appreciate. Under 
these conditions unless the servant is warned or instruct?d he does not 
assume the risk of such dangers, and if without fault or negligence on 
his part  he receives an  injury in consequence of not having been warned 
or instructed the master will be liable to him in damages. West T. 
r t  I anning Co., 154 N .  C., 44; Sorris v. Xil l s ,  ihid., 474; Steeley v. Lum- 
her Co., 165 N .  C., 27, 34. 

For the present purpose, we may admit the proposition that  where 
explosives are given to a messenger for transportation in a package ap- 
parently harmless, and he has no information or notice O F  their general 
character, and carries them with the care adapted to their apparent 
nature, the person delirering the explosives will ordinarily be held liable 
for irijuries resulting from an explosion during the pericd of transpor- 
tation. Rut  without saying that  the jury may not reasonably have 
inferred from the evidence that  the defendant had been negligent in 
failing to warn the plaintiff of probable harm, we are ccmfronted with 
the fact that  no injury resulted to the plaintiff during the course of his 
employment-i. e., during the time he  was engaged in obedience to the 
foreman's orders in  carrying the caps from the barn to the shack. Hi s  
regular service was that of a teamstrr. The reason of requiring warning 
in appropriate cases is to impress upon the employee the necessity of 
keeping the danger in mind while performing the specific duties re- 
quired of him and to give him information by which to determine 
whether he  will continue ill tEle service. 39 C. J., 489. As a rule an 
employer will not be liable for failure to instruct an inr'xperienced or 
ignoraiit employee unless the injury sustained during the employment 
resulted from the employee's unskillfulness or want of kno~vledge. 

With respect to the caps and the fuse the plaintiff',3 employment 
ceased, as we have indicated, when he put them in  the house. H e  had 
nothing more to do with them. His  service was of short duration: not 
more than thirty minutes intervened between the time hl: received the 
caps and the time he put them on the shelf. KO accident or injury 
occurred on this short journey or while the particular employment con- 
t i n u d .  I f  the object of ~varning is to save the employet: from injury 
while engaged in the service for which he is employed, the employer's 
failure to warn him will not, as a general principle, be held for action- 
able negligence where no injury is sustained during the colitinuance of 
the scrvice, and will not be regarded as having con&ibutetl to an  injury 
which did not occur during the period to which the instruction mas 
intended to apply. J l i t c h e l l  v. R. R.. 176 N. C., 645; W l k o n  v. Clark, 
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110 N. C., 364; Xa the r  z. Rillsfon, 1.56 U. S., 391, 39 Law Ed., 464. 
Fo r  these reasons the plaintiff's first position cannot be maintained. 

The second proposition adra~lced by the plaintiff raises the question 
whether the defendant failed in another respect to exercise due care for 
his safety. 

The  defendant had a right to assume that  the plaintiff nould obey the 
fpreman's instructions and leare in  the house all the caps the foremall 
had g i ~ e n  him. T o  meet this situation the plaintiff avers that  the de- 
fendant negligently failed to provide a suitable contaiiier, and that  on 
account of a defective lid fire or  six caps came out of tlie box while i t  
was ill the pocket of his orcralls; and without his knowledge remained 
there unti l  the explosion occurred in  the afternoon of the day following. 
I I e  contends that  liis right to recover damages is not dependent upon the 
existence a t  the time of the in jury  of any contractual relation between 
him and the defendant. H i s  allegation is  this: "The plaintiff noticed when 
he took the box from his pocket a t  the shack that  one corner of tlle tin 
or copper lid was slipped up slightly, but did not know that  any of tlir 
said caps had come out of the bos into liis pocket." Elsewhere in  the. 
cornplair~t be refera to the box as "containing o m  l~u~idrecl  caps and 
being made of t in  with ;L loose and springy lid thereou." r p o n  his 
allegations lle rests the con ten t io~~  that tlie defendant by its foreman, 
nhile the temporary relation of master and serraut existed, negligeutly 
put i n  operation :I dangerous agency which, continuillg after the rela- 
tion had ceased, caused an explosion which resulted in liis illjury. Tliese 
allegations in  their relation to the cvitlence must be cou4dered ill thrl 
light of familiar  priliciples underlying t l ~ e  law of ~icgligel~cc. 

The  relation betneerl tlic conception of ~~cgligcncc and liability ill the 
field of trespass irivolrts three proposltlons : (1) "For i ~ ~ t e n t i o u a l  injury 
,lone by the direct applicatio~i of force a man is ,~bsolutely liable. ( 2 )  
For in jury  done by the tlircct npplicatiol~ of force undcr sucli circum- 
-tances that  thc l a x  can ascribe to the actor all i~~ t ( ln t ion  to do the 11:~rni) 
he is also absolutely liable. (3) But n l ~ e r e  the actuL11 inteutivn is absent 
:md tlle circun~stances are well that the law will not raise a presnmptior~ 
of intention against tlle actor, there liability c:~nnot exist u ~ r l e ~ s  negli- 
gence, i n  the sense of sorue degree of b lamrw~rt l iy  renlissness or lack of 
care on the par t  of the actor is  shonr~ .  I n  other u.ords. ~lcglipence is 
rssential to liability for uninteiitioltal injury, and it is  a good defense 
in an action of trespass for unintended harm for the defeiltlant to show 
that he was in  IIO way negligent or to blame in  doing tlie act ~r l i ich  
proximately caused the damage." 1 Street's Foundations of Legal Lia- 
bility, 74. 

The essential elements of actionable ricgligcnce may be stated as ( a )  
n failure to exercise conlmensurate care, ( b )  involving a breach of duty, 
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(c) resulting proximately in damage to the plaintiff. Hale on Torts, 
449; Jaggard on Torts, ch. 12, sec. 246. The degree of care required of 
persons having the possession and control of dangerous explosives has 
been variously defined as "the utmost,'' "the highest," '(reasonable," and 
'(commensurate." Brittingham v. Stadiem, 151 N. C., 299; 25 C. J., 
185. But in modern legal thought the notion that there are degrees of 
negligence is not approved. I n  Wilson V .  Brett, 11 M. & W., 113, 
Rolfe, B., assailing the propriety of distinguishing such degrees, insisted 
that negligence in any degree is merely negligence-a statement of the 
law to which our own decisions conform, except perhaps in reference to 
the law of bailment. Hanes v. Shapiro, 168 N .  C., 24. I t  is said in 
Ridge v. R. R., 167 N. C., 510, 526, to be "generally conceded that there 
is no classification of negligence with respect to the degree of care re- 
quired in any given case, as being slight, ordinary, and g~oss ,  as such a 
distinction can serve no practical purpose and is often ve,-y misleading. 
Steamboat New World v. King, 16 How. (U.  S.), 469, 475; Milwaukee, 
etc., R.  Co. v. Arms, 91 U. S., 489; 8 Enc. of U. S. S. C. Reports, pp. 
878, 879, and notes." Also that "the requisite degree of care to be em- 
ployed is that which is suited to the particular transaction being investi- 
gated, and reasonably commensurate with its circumsta~ces and sur- 
roundings, that being supposed to be the care which any msn of ordinary 
prudence will use, as dictated to him by a natural sense of his own pro- 
tection and safety, if his personal rights were involved." And in Com- 
missioners v. Jennings, 181 K. C., 393, 400: "Counsel discussed before 
us at some length the difference between ordinary care, the highest degree 
of care and gross negligence, but we deem it unnecessary to draw any 
distinction between them. I t  is all but ordinary care, whivh means that 
degree of care which a man of ordinary prudence would use in the same 
or similar circumstances." The degree of care which a person is re- 
quired to exercise in a particular situation to absolve himself from the 
imputation of negligence may vary with the obviousness of the risk; but 
with respect to his liability the ultimate question is whether he exer- 
cised due or commensurate care. 

There is no substantial basis for the plaintiff's contentiol that the de- 
fendant did not exercise the required care in providing a suitable con- 
tainer for the caps. I t  is generally held that "reasonabl~ foresight of 
harm supplies the criterion for determining the preliminary question 
whether negligence exists in a particular case." The defendant contends 
that under the circumstances related by the plaintiff it could not reason- 
ably have anticipated or foreseen the infliction of any injury. Accord- 
ing to this theory foresight of harm is a condition of liability, the test 
of the defendant's negligence being whether in  the exercise of due care 
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it could have foreseen, not necessarily the specific injury sustained, but 
consequences of a generally injurious nature. While a person may be 
charged with knowledge of that which as a reasonably prudent person he 
should have foreseen, he is not under any duty to foresee what a reason- 
ably prudent person would not have foreseen, or under any obligation to 
provide against a danger he would not reasonably have anticipated. I n  
Ca~t-er v. Limber Co., 129 N.  C., 203, 209, i t  is said: "No act or omis- 
sion, though resulting in damage, can be deemed actionable negligence 
unless the one responsible could, by the exercise of ordinary care under 
all the circumstances, have foreseen that i t  might result in damage to 
some one. 16 Am. & Eng. Enc., 439; Pollock on Torts, 36, 37; Shear. 
and Redf. on Neg., 10. There must be, before a recovery can be had in 
actions for negligence, a breach of duty on the part of the defendant, 
and the act or omission, producing the breach of duty, culpable in itself, 
must be such as a reasonably careful man would foresee might be produc- 
tive of injury; and one is not liable for an injury which he could not 
foresee. Smith on Neg., 24;  BTythe c. Water Co., 11 Exc., 781." And 
in Drum v. Xiller, 135 N. C., 204, 208: "There is a distinction, we 
think, between the case of an injury inflicted in the performance of a 
lawful act and one in which the act causing the injury is in itself unlaw- 
ful or is at  least a wiIful wrong. I n  the latter case the defendant is  
liable for any consequence that may flow from his act as the proximate 
cause thereof, whether he could foresee or anticipate it or not; but when 
the act is lawful, the liability depekls, not upon the particular conse- 
quence or result that may flow from it, hut upon the ability of a prudent 
man, in the exercise of ordinary care, to foresee that injury or damage 
will naturally or probably be the result of his act. I n  the one case he is 
presumed to intend the consequence of his unla~vful act, but in the 
other, while the act is lawful, it must be performed in a careful manner; 
otherwise i t  becomes unlawful, if a prudent man in the exercise of proper 
care can foresee that i t  mill naturally or probably cause injury to an- 
other, though it is not necessary that the evil result should be, in form, 
foreseen." Also in Bradley u. C'oa.1 Co., 169 K. C., 255: '(Before there 
could be a recovery on the part of the plaintiff it was necessary for him 
to show a breach of duty on the part of the defendant . . . some 
act or omission producing the breach culpable in  itself and such as a 
reasonably careful man would foresee might be productive of injury; 
for one is not liable for an injury which he could not foresee." Of like 
tenor are Winborne u. Cooperage Co., 178 N.  C., 88; Jeferson V. 
Raleigh, 194 If. C., 479; and Street v. Coal Co., 196 N .  C., 178. 

But the foresight of harm as an element of actionable negligence must 
not be confused with foresight as an element or test of proximate cause. 
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The idea that  a wrongdoer is liable in  damages for al l  the consequences 
which flow from his wrongful act is  sometimes expressed by saying that  
the consequences for which he is  liable are  those which hj3 ought reason- 
ably to have foreseen; but anticipation of harm as an  element of negli- 
gence is  distinct from the anticipation of consequences as, an elenlent of 
proximate cause. The  latter phase is set forth in Brezcster v. Elizabeth 
City, 137 N. C., 392; Wright 21. Thompson, 171 K. C., 88;  Whitt v. 
Rand, 187 N. C., 805, 808, and other cases. See 45 C'. J., 656, 657 ,  
913, 917. 

The  container was a small till or  copper box, tlie lid of which, accord- 
ing to plaintiff's testimony, would come off easily, becalm the corners 
were loose and riot fastened together. H e  said that  to the best of his  
kno~r.ledge the lid was sprung &id that  he puslied i t  back when he took 
the box frorn his pocket: "I reached my  hand in my  pocket and then 
noticed that  the lid was slipped up or had come off, but i t  went back on 
and I set i t  u p ;  seeing aiid knowing that, I didn't put nly hand in  my 
pocket to  see if any of the caps had come out. I never thought about it." 
K h c u  he retired a t  night he laid his  pants by the side of the bed, and 
the next dav he wore them. 

I t  is important to note the plaintiff did not sap that any of tlie caps 
came out of tlie box and sernaiued in  his pocket; this is  a matter of con- 
jecture. Hc did not say that  any of tlie caps exploded in his pocket. 
His  nords were, "I jumped down to get it (his whip),  : i d  when I hit  
tlic r~round i t  fired. I don't know what i t  was that  fired." - 

The plaintiff's evidence considered as a x-hole does not disclose condi- 
tions from which we can conclude as a matter of law thai tlie defeiidant 
should reasonably h a w  foreseen tha t  dynamite caps would escape from 
the box aiid be carried in the plaintiff's pocket for lieally twenty-four 
hours and then, wlieii subjected to  a jar, explode and inflict the alleged 
injury, or, indeed, that  ally other in jury  would result. 111 the box there 
was manifestly no defect that  was not as apparent to the plaintiff as 
to the defendaiit-in any event nothing more than an  ill-fitting l id;  
arid if the plaintiff, after  seeing the lid was loose, did not suspect that  
caps might have been left i n  his pocket, i t  is not reasonable to say that  
the defendant should be held to liability for failing in  tlie exercise of due 
care to foresee such an  unusual and unaccustomed contingency. 

The motion for nonsuit should have been granted. Judgment 
Reversed. 
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S O R T H  C'AROLIXA I N D U S T R I A L  C O J I M I S S I O S  KT AL. v. N A T H B S  
O'BERRY, STATE TREASURER. 

(Filed 23 Octoher, 1979.) 

1. Master and Servant B a-North Carolina Industrial Commission must 
operate under budgetary policy of the State. 

The Sort11 Carolilia Induqtrial Commis.;ion created by the stntute is an 
agencg of the Rtnte : ~ n d  subject to the fixed policy of the State requiring 
each tlcgartment of thcl State governmelit to  operate within the uppropria- 
tions allowed to i t  by the luclget Bureau under the statute creating it. 

2. Snmc-Funds collected from self-insurers are available to Industrial 
Conunission under allocation of Budget Bureau. 

The moneys received under scction 7 3  ( j )  of the WorBn~en's Conl~ens:l- 
tion Act is :I special fund available to the Indmtrial Commission for its 
maintenance, but comes within the stntute creating the Budget Bureau, 
and the two statutes shonld bc c o n s t r n ~ l  in  pari mater iu,  arid I l f ' l d ,  tlie 
liudget Bureau is authorized ant1 required to allocate to the Inclustrial 
Comlnission so  much of tlie special fund created by said section 73 ( j )  a s  
is ncrmsary to carry out its function efficiently. and also allocate uddi- 
tional inorley froni funds of a sinlilar nntnre to the estent and amoullt 
rircessary to the Intlustrial Con~mission for this purpose. 

TIIIS was a ron t ro~-crsy  without  action, heard  by  S u n n ,  J. ,  a t  July 
'Term, 1929, of TVAKE. 

T h e  agreed statclnent of facts,  upon  which the  judgment was ren- 
dered, tended t o  sliow i n  substance t h a t  the  plaintiff Tvas duly created 
under  authori ty  of chapter  120, Publ ic  Laws  of 1929, a n d  t h a t  t h e  
defendant is  t h e  Treasurer  of the  State .  Chapte r  290 of Publ ic  Laws  
of 1029, Division 4, Section 3,  I t c m  17, appropriated f o r  tlic use of t h e  
plaintiff t l ~ c  sum of $49,000 f o r  cach year  of the biennium. Section 67 
of chapter  120, Publ ic  L a n s  of 1929, permits  cer tain cniployers t o  
become self-insurers. Section 73 ( j )  prorides t h a t  "the Connnission 
shal l  assess against such payrol l  a maintenance f u n d  t a x  computed by 
talcing 212 per cent of t h e  basic premiurns cllargeable against the  same 
or  most s imilar  indus t ry  o r  h u s i n e ~ s  taken f r o m  the  manua l  insurance 
].ate f o r  compensation then i n  force i n  this  State." O n  26 J u n e ,  1029, 
t h e  Commission rect.iwd f r o m  the ci ty  of Greensboro a check i n  the  
amount  of $314.15, representing the  amount  assessed against said ci ty  
of Greeniboro as  a self-insurer by  tlie Indus t r ia l  Commission under  tlie 
provisions of said suhscction (5) of said section 73. U p o n  receipt of said 
check the  Corrlmission deposited t h e  check i n  a Raleigh B a n k  as  a speciaI 
deposit f o r  the  use of the  Commission. T h e  defendant, S t a t e  Treasurer ,  
declined t o  accept the  deposit "as a special deposit f o r  t h e  use of t h e  
Commission, but  on the  contrary, under  t h e  advice of the  Bttorney-  
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General, said Treasurer insists and demands that the said fund lw de- 
posited to the credit of the State Treasurer for the use of the State." 

The facts further tended to show that the appropriation of $42,000 
for the use of the Commission was wholly inadequate to enable the Com- 
mission to properly and efficiently discharge the duties imposed by law, 
and that in order to discharge such duties the sum of $159,298.54 would 
be required for the first year of the biennium and a somewhat smaller 
sum for the second year. 

The plaintiff thereupon brought this action, asking xhat a writ of 
mandamus should issue, ordering the State Treasurer to place said fund 
and such other funds of like character in a special account ('to be used 
for the maintenance of the North Carolina Industrial Con~mission." 

The judgment of the court was as follows: 
"This controversy without action' coming on to be hea1.d before Hon. 

R. A. Nunn, judge presiding at the July Term, 1929, of the Superior 
Court of Wake County, and being heard at said time by consent of all 
parties hereto, upon the facts agreed; and the court, after due considera- 
tion, finding the facts to be as set forth in the agreed statement of facts, 
and being of the opinion that all funds that shall be assessed and col- 
lected by the North Carolina Industrial Commission ~lnder  the pro- 
visions of section 73, subsection ( j )  of the Workmen's Compensation 
Act (chapter 120, N. C. Public Laws of 1929), includinq the check of 
the city of Greensboro already collected by the Commist:ion under the 
provisions of said section, as set forth in  the agreed statement of facts, 
are by the provisions of said act, intended to be available as a special 
fund for the uses of said Industrial Commission to mcet its mainte- 
nance and expense requirements, and as such, should b- deposited as 
collected by the Commission, to the credit of the Treasurer as a special 
fund for such purpose, and so accepted by the said Treawrer and car- 
ried on his books accordingly, to be paid out upon proper warrants issued 
by the Auditor of the State upon requisition of the said Industrial Com- 
mission for the payment of the proper expenses of said C'ommission; it 
is, upon motion of J. M. Broughton, attorney for the plaintiffs: 

Xow, therefore, ordered, considered and adjudged by the court that 
the defendant, Treasurer of the State of Xorth Carolina, be, and he is 
hereby authorized and directed to accept as a special fund for the uses 
of the said Industrial Commission, to meet its maintenance and expense 
requirements, the specific deposit of $214.15, referred to in the agreed 
statement of facts, together with all other funds which shall be collected 
by the Industrial Commission under the provisions of s ~ i d  section 73, 
subsection ( j )  of the said Workmen's Compensation Act, as the same 
shall be collected and deposited from time to time by the said Industrial 
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Commission, and that said funds when so deposited shall be set up on 
the books of the Treasurer of the State as a special account, available 
for the payment of proper expenses of said Commission upon warrants 
issued for such purpose by the State Auditor, upon proper requisition of 
the Industrial Commission, in the manner provided by law." 

J. M. Broughttm for plaintif. 
Attorney-General Rrummitt and Assistant Attorney-General S a s h  for 

defencFanC. 

BROGDES, J. DO the words "the Commission shall assess against such 
payroll a maintenance fund tax computed," etc., contained in  section 73, 
subsection ( j)  of the Workmen's Compensation Act constitute the pro- 
ceeds of such assessment a special fund for the exclusive use of the In -  
dustrial Commission ? 

The Industrial Commission is an agency of the State, established by 
chapter 120, Public Laws of 1929. 

The Gencral Assembly having created this important arm of service, 
undertook to provide for the maintenance and support thereof. I t  now 
appears that the general appropriation is wholly inadequate to enable 
the Commission lo discharge with efficiency the extensive duties required 
by the law, thus resulting in a serious inipairrnent of the quality of serv- 
ice to be rendered the people of the State. Chapter 280, Public Laws of 
1929, Division 4, Item 17, appropriated for the maintenance of the 
Commission the sum of $42,000 for each year of the biennium. 

The plaintiff contends that if i t  is permitted to use the proceeds of the 
assessments against self-insurers that such assessments will create for its 
use a sum not only sufficient, but perhaps in excess of its reasonable 
needs. The Conlmission further contends that the General Assembly, 
realizing that the general appropriation might be inadequate, used the 
words "maintenance fund tax" in section 73, subsection ( j )  in the sense 
of an additional appropriation for its use. 

I t  is manifest, therefore, that the case turns upon the construction of 
the words "a maintenance fund tax" employed in  said section 73 ( j ) .  I t  
must be noted that this section does not empower the Commission to 
collect the money, but merely to levy the assessment. I t  must be fur- 
ther noted that if the funds derived from the assessment should exceed 
the amount reasonably necessary for the use of the Commission that no 
provision is made for the disposition of any balance. 

I t  must be conceded that the language is indefinite and capable of 
more than one construction. I n  order, therefore, to arrive at the true 
construction, i t  is manifest that the words employed by the General 
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A2ssembly must be read and interpreted in the light of the general policy 
of the State with reference to the maintenance of State agencies. An 
examination of legislative acts pertinent thereto clearly disclose the out- 
standing fact that  the budget system is a fixed policy of tlle State. This  
idea is fully supported by the provisions of the Consolidated Budget Act, 
which is  chapter 100, Public Laws of 1920. Section 5 of said act pro- 
vides that  "all moneys heretofore and hereafter appropriated shall be 
tleenled and held to be within the terms of this act anc subject to its 
provisions unless i t  shall be otlierwise provided in the avt apppropriat- 
ing the same; and no ~nonep  shall be disburstd from the State Treasury 
except as  herein provided." Again in  section 1 7  thereof it is declared: 
"The provisions of this act shall continue to be the legislative policy 
with reference to the making of appropriations and shall be treated as 
rules of both branches of the General Assembly until and unless the same 
may be changed by the General Assembly either by express enactment 
or by rule adopted by either branch of the General Assemk~ly." The same 
idea is further expressed in section 18 of said act, providing that  "every 
Sta tedepar tment ,  . . . Conlmission . . . shall operate under 
an  appropriation made in accordance with the provis io~s  of this act ;  
and no State department, . . . Commission or other State agency, 
. . . shall expend any money, except in pursuance of such appropria- 
tion, and the rules, requirements and regulations made pursuant to this 
act." 

These provisions of law denlonstrate beyond a doubt that  the Indus- 
trial Commission must operate within the provision3 and linlitations of 
the budgetary policy of the State as declared by the General Assembly. 

1-Iowe~-er, sections 25 and 29 of tlle Budget Act refer to departments 
or  agencies "as receive moneys available for expenditures by them." 
Section 29 provides: "It is the intent and purpose of this act that  every 
department . . . Commission . . . that  expends money appro- 
priated by the General Assembly or money collected by or for such de- 
par tn~ent ,  . . . Commission, or agencies . . . under any gen- 
eral law of this State, shall be subject to and under the cmtrol  of every 
provision of this act," etc. 

Conceding, by broad interpretation, that  the words "maintenance fund 
tax" occurring in  section 73 ( j )  of the Workmen's Compensation Act 
created a fund available for the use of the Commission, the provisions of 
sections 28 and 29 of chapter 100 of Public Laws of 1929 limit or re- 
strict the availability of such funds by providing that  the expenditure 
thereof "shall be subject to  and under the control of every provision of 
this act." I n  other words, if a State agency collects or  receives funds 
available for its use, who must determine the amount to be used by any 
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such agency in the absence of express o r  necessarily implied legislative 
designation? I f  the agency receiving the funds can use them according 
to its own discretion or according to  its ovm idea of its needs or necessi- 
ties, then clearly, large sums of tlle State's money would be unbudgeted, 
and the whole scheme of law nhich  i s  built upon a soul~d fiscal policy. 
would become a medley of financial confusion and a patchwork of 
financial control. 

Viewing the law in  its entirety, we are of the opinion, a d  so adjudge, 
that  the proceeds derived from self-insurers under the Comprnsation Act 
are available for  the use of tlle Industrial  Commission, and that under 
the law the Budget Bureau has  the power and authority to allocate to 
tlle Comn~ission the nhole of such proceeds or such amounts thereof as 
i n  the judgment of the Budget Bureau may be reasonably necessary for 
the proper and efficient n~aintenance of the Commission. 

The  record in  the case a t  bar discloses that  the Conlnlission nil1 bil 
greatly llandicappecl unless additional funds can be allocated. The 
Budget Bureau has tlle power, under the l av ,  to meet this emergency by 
permitting the Coninlission to use the fund in controrersy and o t l~e r  
funds of similar nature to tho extent and to the amount necessary to 
enable i t  to serve in an efficient manner the people of this State. 

Reversed. 

(Filed 23 October, 1020.) 

1. Insurance I b n e f e n s e  of false rcprrsentations affecting validity of 
policy cannot be maintained under facts of tlus case. 

Where in an application tor a 1jolic.y of accident insurance the plaintiff 
anmered no to the question as to impairment of sight, and the jury ha\ 
found that he had answered truthfully nnclrr tlle evidence tendinq to show 
that he had at one time an injury to his eye, but thnt it was cured a t  the 
time of the application : Held, the defcnsr that the ails\\--er wai: incorrect 
and was a false regresentation affecting the validity of the policy, callnot 
be maintained. 

2. Pleadings A c-Trial court has power to  allow amendment to pleadings 
which do not substantially change cause of action. 

The judge of the Superior Court has plenary power to permit amend- 
ments to the pleadings when the amendment does not substantially change 
the cause of action originally alleged or set up a new cause of action. 
C. S., 547, 549. 
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3. Appeal and Error J e--Error, if any, in admission of certain testimon~ 
was cured by admissions to same effect. 

Where questions eliciting evidence objected to are cc~vered by admis- 
sions of the objecting party, the admission of such evidence, if erroneoils. 
is harmless and not prejudicial. 

APPEAL by defendant from Cranmer, J., and a jury, at  May Term, 
1929, of ROBESON. N O  error. 

The issues submitted to the jury and their answers thereto were as 
follows : 

"1. Did the plaintiff represent, in  his application for the accident 
policy now sued on, that he had no impairment of sight? Answer: Yes. 

2. Was said representation true? Answer: Yes. 
3. What sum, if any, is plaintiff entitled to recover? Answer: $833. 
The first issue was answered by consent, and the third issue was 

answered by consent following the verdict of the jury on the second 
issue." 

Brit t  & Brit t  for plainti f .  
Varser, Lauv-ewe, Proctor & 111cIntyre for defendanf. 

PER CURIAN. The plaintiff brought this action against the defendant 
on an accident policy, taken out in defendant's company on 17 August, 
1928, and in force at  the time of the accident. The conditions of the 
policy were complied with and proof of the accident furnished the de- 
fendant. Among the various injuries which the policy provides for is 
payment for the accidental loss of an eye. The only question around 
which the controversy waged was the second issue : "Was said representa- 
tion true?" The jury answered this issue in favor of the plaintiff. The 
defendant set up fraud to vitiate the policy. I n  the application that 
plaintiff made for the policy, was the following : "Have you any deformi- 
ties, amputations, impairment of sight or hearing OT h w e  you ever had 
fits, epilepsy, attacks of unconsciousness, or any nervous trouble?" T O  
this question the plaintiff answered "No." The contention of the de- 
fendant was that this was false-the ('question was incorrectly, falsely 
and fraudulently answered" and that "said condition ma1 erially affected 
the insurability of plaintiff." That the plaintiff had theretofore suffered 
a serious injury to his right eye and it was practically destroyed, and 
the accident was to the same eye for which this action was brought. 
Plaintiff contended that in an autonlobile accident on 14 October, 1928, 
this right eye mas so seriously injured that he had to have it removed 
from the socket and has lost the sight of this eye. I n  reply to the 
allegation of fraud, the plaintiff, after setting up othw defenses not 
material on this record to be considered, denied "that t'ie questions as 
answered were false and fraudulent, and especially denied that he made 
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any incorrect statements or answers to  the questions." I t  may be noted 
tha t  the language of the policy was, "Hare  you any . . . impair- 
ment of sight," not " h a ~ e  you ever had." 

Without objection plaintiff testified "The complete ball of the eye was 
ren~ored from the socket. This eye Tvas absolufely all r igh t  prior to the 
time that  I had the accident the 14th of September (October). I could 
see out of the eye and read anything I wanted to. I do not wear 
glasses." Plaintiff testified that  this eye was previously injured, on 
19 July,  1927, by an  ale bottle "Nehi" bursting and the top striking him 
in the eye "cutting a little skin on the lid just below the eye lash and 
striking the ball of the cye." The plaintiff further testified, without 
objection, that  he employed a physician to treat it. "I finally got abso- 
ltctely well from the treatment. Tha t  was in 1927. I never have worn 
n pair  of glasses. . . . At that  time I \\as tested as to whether I 
could see out of that eye by Mr. Badger (referring to Badger McLeod, 
agent, who wrote the insurance for defci~dant company). H e  closed this 
eye (indicating good eye) and pointed out calendars arid pencils and 
otller things he liad in the office to esaininc niy eye with, and I was able 
to read out of that eyr absolutely; there was no impairment that  I 
know of." 

We do not think that uiltler our librral practice that  there was such a 
tleparturc in the pleadings and e v i d ~ n c r  that  there was any error i n  this 
respect i11 the trial iu the court belon-. Tlic court below had plenary 
poww to amend the pleadings in so far  :is it  did not change the cause 
of action and allege substantially :L new cause of action without consent. 
C. S., 547, 549. Lcfler 2.. L a n r ,  170 X. C., 181; Goins v. Surged, 196 
S. C., a t  p. 481. Taking into consideration the evidence unobjected to 
: t i d  that which nns  objected to bearing 011 the same subject, if ally error 
was committed, it  was not prejudicial. Tlic rvid<lnce taken as a whole, 
we think, complied with C. S., 564. 

From :t careful perusal of the case, i t  appears to us that  i t  wag nlainly 
a question of fact. That  fact was decided by the jury in  favor of plain- 
tiff. On the wholc record, we find no prejudipial or reversible error. 

S o  error. 

STATE r. J .  W. 1'013 

(Filed 23 October, 1929.) 

False Pretense A +False representations must be relied on to constitute 
crime of false pretense. 

In order to constitute the crime of false pretense it is required that the 
~epresentntions alleged to be false were relied upon, and under the eri- 
dence in this case it is held the action should have been dismissed. 
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.IPPE.~L by defmdant from D ~ r i n .  J.. at  June  Term, 1929, of ORAXOE. 
Reversed. 

-4tforney-Gencral l ~ n i m m i f t  a n d  . l s s i s t a ~ ~ f  df torn~!y-General  Nash for 
fhc S f a f e .  

.1. C. R a y  f o r  tlcfentlan f .  

Prcx C'rrt~asr. The defendant was indicted for falsc pretense, the 
calinrge being that  he liad falsely pretended to Ernest  N a n n  that  T. X. 
Mann liad said for Ernest Xann ,  his son, to accept the defendant's check 
ill payment of a large quantity of lumber. T. S. X a n n  testified he had 
not ~ n a d e  this statement. There was evidence for the State that  when 
tlic defciidaiit came to the p h c e  of business to get flooring, Ernest N a n n  
\vent to see his father, 11-110 told him that  the defendant would have to 
pap the cash or its equivalent for the lumber, and that  upon his return 
11c gave this information to the dcfeiidant, who then said that  he had 
arranged ~ i t h  T. K. N a n n  to give him a note payabl- i n  thir ty or 
sixty days. Ernest  N a n n  testified: "I let him have the lumber upon his 
reprwntatiol is  that  the check ~vould be paid when duc, and but for 
these representations and the statement made to me that  h~ had arranged 
with my father to take a note or clieclr I: would not h a w  let him have it.  
I lielped to load the lumber after I rcturi ir~l  from seeing my  father 
:rbout i t ,  a l~ t l  after N r .  Poe  s t a t d  he liad arrauged with my father to 
tnlw a clieck or note, payable in thir ty or sixty days. I an1 sure that  I 
~ : L W  nir- father last, and that  Mr. Poe  did not see hiin after I did." 

Olie of the elements of a criminal prosecntion for false pretense is 
re:rsoriable reliance on the representation by the party to whom i t  is 
made. Ernest Naiin was told by his father ilnmediat13ly before the 
:illcgc(l represcntation was niatlc that  crctlit should not be estended to 
t h ~  defendant, and if hc sa\\- fit to disrrgard this positive instrurtion i t  
cannot be held for law that  he reasonably wlied upon t le defendant'b 
htaten~ent. H e  must have k n o n i ~  that  if his father had picviously made 
this a ~ r e r m e n t  with the defentlant it was not effcctivr ill the face of the 
instruction to accept f ror~i  the clcfendant nothing hut the cash or its 
rquiralcnt. 

The action should 11:1ve h c ~ n  d i sn l i s sd  S. 1.. X L I ~ P I * ,  196 N. C., 454. 
Rcvcrsed. 
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(Filed '7:: October. 10'29.) 

Master and Servant C a-Employee must establish negligence of e m p l o ~ t ~  
as proximate cause of injury. 

Where an emploxee at a cotton mill cl~ooses of his 0\\.11 volition to ~ U I I  

his hand into a rel-olring screen to clean it of a 1)iece of cotton. li~lolvini. 
that it would be injured, esccpt for his qniclines~ in w i t l ~ d r ; ~ w i ~ ~ g  it, autl 
that the machi~~ery should have been first stopped : Held, thrre is no Ire- 
sumption of ~~egligencc on the part of the clefenclant from the fact of 
i n j u r ~ ,  ilnd the glnintiff must establish r~egligeuce of the tlefcndalit as 
the proximate cause of his ixjury, :111d in  this else rlle : \ c t i o ~ ~  \\-;IS prol)erly 
dismissed. 

 PEAL by plaintiff from Crawmer. J., a t  Fe l~ rua ry   tern^, 1929, of 
CCAIBERLAXD. , I f f i rnd .  

PER CTRIAM. This is  an  action for the recmery of tlarnnges for per- 
sonal injury. Tlic plaintiff uliclertook to clean a lapping nlacliine nhi le  
the m a c h i n ~ r y  u-as in rnotion, in consequmce of nhich  his left hmld was 
cnught i n  a rcvolring scrcen and sererely injulctl. His artion v a s  dis- 
mi swl  as in case of nonsuit and he appealed. 

I t  v as incumbent upon thc plaintifl' to estilblisll the clcfendant's ncgli- 
gencc as the proxinlnte cause of hi. injury. Tlic niere fact of his in jury  
Joes not raise n prcsunnption of ii~gligcncc, and there is  no evidence that 
the  dcfenilzlnt required the plaintiff to remore tlir trash or waste cotton 
n l d c  the n1ac11iner~- n7as m o ~ i n g .  'l'lic plaintiff seems to have actcd 
upon his ow11 initiative. H e  testified: "I sax7 this piece of cotton in 
the screen. I seen the bulk of it. I knew that  there were r e ~ o l r i n g  
spolies in there at that place. I knew that unless I ~ t o p p d  the ninchirie 
that  thc screen rritli i ts  spokes Tras turning. I knew tliat if I put my 
hand in  betneen the spokes and left i t  there long enough that one of 
those spokes n-as bound to cut my hand, but I didn't intend to lct it  stny. 
I t  cut me anyvay." 

-111 examination of the record discloses 110 reversible error eitlirr in 
tlie rejection of evidence or in the judgment dismissing the action. 

Affirmed. 
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(Filed 30 October, 1929.) 

Taxation A d-Classification of trucks, etc., for taxation in accordance 
with distance between termini is constitutional and valid. 

The statute classifying trucks, etc., hauling freight for hire for license 
tares in accordance with the distance of route along the State's highway 
is held to be upon a reasonable and substantial basis, an1 there being no 
constitutional inhibition against such classification, it is: held not to be 
discriminatory contrary to the provisions of our State Constitution, Art. V, 
see. 3, or section 1, Fourteenth Alnendme~~t to the Coustitution of the 
United States. 

 TEAL by defendant from Harris, J., at  April Term, 1929, of WARE. 
Reversed. 

Action to recover a sum of ruoiiey paid by plaintiff, under protest, 
to defendant, as a lice~ise tax, for  the privilege of eugaging in  the busi- 
ness of operating a motor-propelled truck for the t r t   sportat at ion of 
property over the public highways of this State, for con~pensation. 

Payment of said license tax was denlanded by defendant, as Commis- 
sioner of Revenue of this State, under the provisions of subsection 3, 
section 165, chapter 345, Public Laws of North Carolilia, 1929. This  
chapter is entitled "A11 act to raise revenue." Section 165 of said act 
is included under Schedule B, which is entitled "License Taxes." S u b  
section 3 of said section i s  i n  words as follo\vs: 

"Every person, firm or corporation, their lessees, trustees or receivers, 
cngaged in the business of operating automobiles, or  other motor vehicles, 
trucks, tractors, trailers or  semi-trailers, for the transportation of prop- 
crty over the public highways of this State for conipel~satioii between 
termini for  a distance of greater than fifty (50) milts, either up011 
call, prearrangement, contract, lease or other arrangement, shall ~ lpp ly  
for and procure from the Conimissiouer of Revenue a State liceuse for 
the privilege of engaging in such busincss, and shall pay for such license 
an  annual tax as follows: 

For  each such motor-propelled vehic~le, truck, tr:~iler or semi-trailer 
of a rated carrying capacity of less than three tons, a t  the rate of forty- 
five dollars ($45) per ton. 

Fo r  such motor-propelled vehicle, truck, tractor, trailer or  semi-trailer 
of a rated carrying capacity of thrcc tons or over at the rate of seventy- 
fire dollars ( $ 7 5 )  per ton." 

Plaintiff is a citizen of this State, and the owner of a one-ton, motor- 
propelled truck. H e  is engaged in  the business of operating said truck 
for  the transportation of property over the public highways of this 
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State, for compensation. He operates said truck sometimes between 
termini which arc  less, and sometimes between termini which are more 
than fifty ( 5 0 )  miles distant from each other, dependent upon the special 
contract or  arrangement niade by him with each customer. 

H e  mas engaged in such business on 1 June,  1929, and since said date 
he has continued, and now proposes to continue in such business. Up011 
defendant's demai~d,  plaintiff has paid to defendant the sun1 of forty- 
five dollars ($45), for which sum a State license has been issued to  him, 
in accordance with the provisions of subsection 3, section 165, chapter 
845, Public Laws of Nor th  Carolina, 1929. 

Plaintiff conceded that  he was liable, under subsection 2, section 165. 
rhapter 345, Public Laws of North Carolina, 1929, for  a license tax of 
fifteen dollars. H e  contended that  he is not liable for a licensc tax, 
under subsection 3, sc3ction 165, chapter 345, Public Laws of Xor th  
Carolina, 1929, for  tlie reason that  said statut? is unconstitutional and 
void. Plaintiff paid to  defendant the sum of thir ty dollars, under 
protest. 

This action to recover the sum of thir ty dollars was begun in the 
court of a justice of the peace of Wake County, aud was heard in the 
Superior Court of said county, upon plaintiff's appeal from the judg- 
ment of said court. 

From the judgment in accordance with the opinioii of the court that  
the statute, uiider ~ h i c h  tlie license tax mas deinandcd by defendant and 
paid by the plaintiff, is unconstitntional and void, defendant appealed 
to the Supreme Court. 

. l [bion Dunn f o ~  platintif. 
A f t o m e y - G e n ~ r a l  H r u m m i f t  and .Lssisfant . I t torn~y-Genera l  gash for 

defendant .  

CONKOH, J. The only question presented for dccisioii by this appeal 
is whether the statute uiider which p l a i~ t i f f  has betw required to pay a 
license tax for the privilege of engaging in the busii~ess of operating a 
motor-propelled truck for the transportation of property over the public 
highways of this State, for compensation, is  i n  violation of section 3 of 
Article V of the Coiistitution of North Carolina, or of section 1 of the 
Fourteenth Amendment of the Constitution of the United States. 

Plaintiff contends that  the license tax which he  has been required to 
pay under the provisions of the statute is not uniform, in  that  the said 
license tax exceeds the amount of the t a s  imposed by other statutes upon 
persons engaged in  the same business, and that, therefore, the statute is 
in violation of section 3 of ,Irticle V of the Constitution of North Caro- 
lina. 
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Plaintiff further contends that  the enforcement of the said statute 
deprives him of his property without due process of law, and of the 
equal protection of the law, in  that  he is required by i ts  provisions to 
pay a larger sum of money as a license tax than is  required of others 
engaged in  thc same business, and similarly situated, and that, there- 
fore, the statute is i n  violation of section 1 of the Fouimteenth Amend- 
ment of the Constitution of the 'C'nited States. 

I n  reply to the contrary corltentions of defendant, plaintiff alleges that  
the classification made by the statute for the purposc of tasation, is un- 
reasonable and arbitrary in that  there is  no just or reasonable ground 
for the classification. I f  these contcntions of the plaintiff are well 
founded, the judgment should be affirmed; otherwise i t  must be reversed. 

Vpon full consideration of these contentions, and of the principles of 
law, established by authoritative decisions of this  Court and of the 
Supreme Court of the Enited States, we are of opinion tlmt they are not 
we11 founded, and that  tlie judgment must be reversed. 

There is no espress prorision in the Co~lstitution of Xor th  Carolina 
that  tases levied by the General Assemblg of this State, on trades, pro- 
fessions, franchises or incomes, as authorized by section 3 of Article V 
of said Constitution, shall be uniform. T h e  rule of uniformity, as  
therein prescribed, is applicable only to tases on property, real or per- 
sonal, including moneys, credits, investments i n  bonds, stocks, joint- 
stock companies or otherwise. I t  is well settled, h o m e ~ w ,  that  a tax 
imposed or authorized by the General Assembly on trades, professions, 
fraiwhises or incomes, not uniform, as properly understood, cannot be 
sustained for the reason that  such tax is inconsistent with natural justice. 
S. c. It'illiams, 158 N. C., 610, 73 S. E., 1000. The rule of uniformity, 
as applied to such tases, does not deprive the General Assembly of the 
power to classify tlie subjects of tasation, for the purpose of prescribing 
a different rule of tasation for each class, and of impocjing upon such 
subjects falling within the several classes a different rate of taxation. 
Tlie only limitation uDon this Dower is  that  the classifixition must be 
founded upon reasonable, and not arbitrary, distinction:;. The  rule is 
;~utlioritatively stated by l ioX,e,  J., i n  Land Company v. Smiflz, 151 
x. C., 70, 65 S.  E., 641, as follows: 

"The power of the Legislature in this matter of classification is very 
broad and comprehensive, subject only to the 1imitatio.n that  i t  must 
appear to have been made upon some 'reasonable ground-something 
that  bears a just ,and proper relation to the attempted classification, and 
not a mere arbitrary selection.' " 

Upon this principle, the classification made by the General Assembly 
of this S ta te  for purposes of taxation of persons, firms or corporations 
engaged i n  the business of operating motor-propelled vvhicles, for the 
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transportation of property on the public highnays of the State, for 
compensation, must be sustained. ,111 persons, firms or corporations 
engaged in  such business are required to pay a license tax. S o n e  are 
exempt. The  amount of the tax is  deterinincd by the class in xhich 
each person, firm or corporation is  included. The  distinction between 
those a h o  transport property over the public l~iglirvags of the State, 
for compensation, between termini nliich are less than fifty (50) r ides 
distant from each other (subsection 2, section 165, chapter 343, Public 
L a m  1929), and those n lm transport property over said highnays also 
for comperisation sometiines betweeri tcrmini which are lesq, and sorne- 
times between termini xiliich are more than fifty ( 3 0 )  miles distant from 
each other, deperlder~t upon tlic contract with each custonler (subsec- 
tion 3, section 165, chapter 345, Public Laws 1929) is, me think, reason- 
able and not arbitrary. The  privilege of engagiug in  the latter business 
is more valuable than the privilege of engaging in the former business, 
only. The  service furnished by the State to the former is less expensi~e  
than the scrvice furnished to the latter. I t  cannot be said that  i t  is 
unjust for the Sta te  to require a larger licerisc tax to be paid by the 
licensee who acquires by his licerisc the more valuable privilcgc, a t  a 
greater cost to  the State. JtTe carniot hold as a matter of law tha t  the 
classification made in  this instance by the General Assembly is  void, for 
that  the line separating the two classes is arbitrary. As said by Jus t rc~  
liolmes, in his  opiuion in  Louis14le Gas Lt: E'. ( ' 0 .  v. Coleman, 277 
U .  S., 32, 7 2  L. Ed., 1). 775 : "When a legal distinction is determincd, as 
no one doubts i t  rimy be, between night and day, childliood and maturity, 
or  any other extremes, a point has to be fixed or a lilic has to be drawn, or 
gradually picked out by successive decisions, to mark vhere the cllange 
takes place. Looked a t  by itself, nitllout rcgard to the necessity behind 
it, the line or point wems arbitrary. I t  might as well, or nearly as well, 
be a little more to one side or the other. But  wlien i t  is  seen that  a line 
or point there must be, and that  there is no mathematical or logical way 
of fixing it preciwly, the decision of the Legislature must be accepted, 
unlesq we can say that  it is  very wide of a reasonable mark.'' 

I t  has been hcld in  numerous cases by the Supreme Court of the 
United States, nhose decisions are authoritative with us upon the ques- 
tion as  to whether the statute involved in the instant case is  in viola- 
tion of section 1 of the Fourteenth ,In~endmrnt of the Constitution of 
the United States, that the provisions of said section do uot forbid classi- 
fication by the State of subjects of taxation, and that  the power of the 
State to classify for purposes of taxation is of wide range and flexibility, 
subject only to the limitation that  the classification must be reasonable, 
not arbitrary, and must rest upon some ground of difference having a 
fa i r  and substantial relation to the object of the legislation, so that  all 
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persons similarly circumstanced shall bc treated alike. Louisville Gas 
(6 E. Co. v. Coleman, 277 U. S., 32, 72 L. Ed., 770, and cases cited. I n  
17:ro~cn~-For.man Co. v. Kentuck.y, 217 U. S., 563, 54 L. Ed., 583, i t  is 
said : "A very wide discretion must be conceded to the legijlatire power of 
the State in  the classification of trades, callings, busine3ses, or occupa- 
tions which niay be subjected to special forms of regulaiion or taxation 
through an excise or license tax. I f  the selection or classification is 
neither capricious nor arbitrary, and rests upon some reasonable con- 
sideration of difference or policy, tlierc is no denial of the equal protec- 
tion of the law." 

Upon these principles, i t  must be held that the stat.lte involved in  
this action is not in  violation of the provisions of section 1 of the Four- 
teenth Amendment of the Constitution of thc United States. 

Tho General Assembly of tliis State, for purposes of taxation, has 
classified all persons, firms or corporations engaged in  the business for 
which a State license is required bp statute. The distinction made be- 
tween the several classes, i n  accordanre with said classification, rests 
upon reasonable grounds, having a substantial rclation to the objects 
of the legislation. Having made a valid classification, the General As- 
sembly had the pomer, which i t  has exercised in its legislative discretion, 
to prescribe different methods of determining the amount of the license 
tax imposed upon the subjects of the taxation, falling wi;hin the several 
classes, and to impose a license tax of varying amount upon such sub- 
jects of taxation. There is no provision of the Constitution either of 
tliis State or of the United States, which forbids the General Assembly 
to exercise this power. The statute is valid; upon the agreed state- 
ment of facts, plaintiff was liable for the license tax paid by him upon 
the demand of the defendant. H e  is therefore not e l i t i t ld  to recover dn 
this action. 

The distinction between the statute involved in  this case, and the 
statute which we held void in  T'ra Co. v. Do~~ghton ,  196 X. C., 145, 144 
S. E., 701, is, we think, obvious. The rlassificatio~l made, as contended 
by the defendant in  that case, was not fountled upon an*? reasonable or 
substantial ground. That  statutc also uiijustlp discriminated between the 
plaintiffs, who owned and operated six or more stores, all of which were 
taxed, and other n~ercliants, wllo owned and operated fir? or less stores, 
all of which were excmpt from the tax imposed by the statute upon 
plaintiffs. I n  this case the classification, for purposes of taxation, is 
reasonable, and there is no exemption. There is, therefore no unjust 
discrimination. The judgment in this case is 

Reversed. 
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Estoppel B *Where issues are raised by the pleadings a judgment 
without a trial will not estop subsequent action. 

A judgment rendered as a matter of law upon l~leadings which raise 
izsues of fact determinable only by a jury, is not ;111 estol~pel between thf' 
parties and those claiming under them i n  :I 5ul)i;eqwnt action involving 
the same subject-nmtter. 

CIVIL ACTION, before Grady, J., a t  February Term, 1929, of FRASKLIX. 
The evidence tended to show that  Cullen Satterwliite owned a tract 

of land in Franklin County, and that  lie had traded through a period 
of sixteen years with N. B. Finch, trading as N. B. Finch & Go., pur- 
chasing fertilizer and supplies, and that  on 5 March, 1924, Finch rep- 
rcsentrd to Satterwhite that  he was indebted to him on said account in 
the sum of $3,811.73, and procured the execution of a mortgage up011 
Sntter~vhite's land to secure the indebtedness. Thereafter, on 2 Sovern- 
ber, 1926, Finch, mortgagw, adwrtised the land for sale in accordance 
with the terms of said mortgage. Thereupon, on 3 December, 1926, 
Sat temhi te  instituted an  action in the Superior Court of Franklin 
County, entitled, "Cullt~n Satterwliite 1 ) .  S. B. Finch, trading as S. B. 
Finch 65 Co.," alleging that  there was a mistake in the account for that ,  
although Satterwhite had executed said mortgage to secure the sum of 
$4,811.73, as a matter of fact the said Satterwhite, upon a proper 
accounting, owed Finch nothing, and that  by reason of said mistake 
Finch was indebted to said Sntterwhite in the sum of $2,000. Satter- 
\\.hito in the complaint asked for an i~ljunction to restrain a sale of his 
land "until there shall have been a n  accouriting bttmeen the plaintiff 
and the defendant." The cause came on for hearing a t  the August 
Term, 1927, Franklin Suprrior Court, when Judge Lyori rendered the 
following judgment : 

"And it appearing to the court and being found by the court from th t~  
pleadings, that  there has been account stated between the parties on 
5 March, 1924, a t  which time there was due the defendant by plaintiff 
the sum of $4,011.73, with interest on said sum from 1 January ,  1924, 
at the rate of 6% per annum;  

And i t  further appearing to the court, and being found by the court 
from the pleadings, that  the plaintiff alleges no fraud or specific errors 
i n  said account, and that  all material facts and allegations of the com- 
plaint being fully denied by the defendant i n  his answer, and the court 
being of the opinion, and so finding from the pleadings, that the plain- 
tiff is  not entitled to the relief demanded in his  petition and complaint: 
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I t  is, therefore, by the court ordcred, considered and adjudged, that  
thr  petition and complail~t of the defendant be and the same is hereby 
denied, ant1 the temporary restraining order hereinbefore entered is dis- 
so l~cd ,  a ~ i d  it is further ordered, atljudged and decreed that unless the 
plaintiff shall, within ninety days from the expiration of this term of 
Franklin Supcrior Court, pay off and discharge the mortgage and lien 
bond dcscribcd in the pleadings, together with interest thereon, that  the 
defendant ir autliorizrcl, enlpo~vcrcd and directed to proceed with the 
foreclosure of the said lien bond aud mortgage in accor3ancc with the 
trrms thereof and by law provided. 

I t  is further ordered, adjudged and decreed that the plaintiff pay the 
vasts of this action to bc tasetl by the clerk." 

Sattermliite neither excepted to nor appealed from said judgment. 
Thereafter, on 20 February, 1928, IS. B. Finch, mortgagee, sold said 

land, and the same v a s  purchased by F. D. Finch. On 27 April, 1928, 
Finch a i d  wife conveyed the land to Clenlent Richardson. 

011 24 Sovember, 1928, Clement Richardson brought the present suit 
against Cullen Satterwhite, alleging that  Satterwhite was in  the unlam- 
ful  possessioil of said land. The defendant, Satterwhite, filed an 
:ins\ver alleging that  a t  the t ime of the sale by Finch, mortgagee, on 
20 February, 1928, "there was notliiug whatever due to the said N. B. 
Finch from tho mortgage which he pretended to foreclose, and the said 
sale was unlawful, ]lull a d  ~ o i d  for said reason," etc. I n  the mean- 
time, on or about 27 -1pri1, 192S, the plaintifT, Clement Richardson, had 
1)orrowed from the Citizcws 13ank of Spring Hope, X. C'., the sum of 
$3,300, and in  order to secure the same had executed and delivered to 
0. B. Moss, trustee, a deed of trust upon said tract of land. Satterwhite, 
l i o w w r ,  alleged that  the bank had full notice and knowledge of all the 
facts set forth iu the a n s w r  of Cullen Satterwhite and held the land 
"subject to all the rights and equities of this defenda~~t ."  The case 
w m c  to tr ial  a t  the February Term, 1929, Franklin Superior Court. At 
the conclusion of the evidence the following judgment ~ v a s  entered: 

"This cause conling on to be heard before his Honor, Henry  A. Grady, 
judge presiding, and a jury, after the evidence had been offered by the 
plaintiff and defendant, the court was of the opinion and held as a mat- 
ter of law that  the defendant was estopped by the judgment rendered a t  
August Term, 1927, entitled Cullen Satterwhite z;. S. B. Finch, trading 
as S. B. Finch cSr Co., wherein i t  x-as found as a fact, oy I-Ion. C. C. 
Lyou, presiding judge, that there had been an accounting between the 
partics to said actiou on 5 March, 1924, the present plaintiff being the 
successors in title to the lands referred to in said former judgment by 
mesne conveyances from IT. 13. Finch, mortgagee of Cullen Satterwhite; 
and the court holds as  a matter of law that  the defendant is estopped by 
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said judgment from setting up tlic equities referred to in his answer in 
respcct to  the alleged invalidity of said inortgage deed; and the follow- 
ing issues having been submitted to the jury and ans\rered b ~ -  them, to 
wit (see issues and verdict above) : 

Now, upon the verdict and the evidence offered, and tlie ruling of 
the court i n  respect to thc estoppel pleaded by tlie plaintiff, it is consicl- 
ered, ordered and adjudged tliat tlie plaintiff, Clement Richardson, is the 
owner in  fee simple, subject to the mortgage deed to  hi5 co-plaintiff re- 
ferred to in the pleadings of the Citizem Bank of Spring Hope, PI'. C., 
of all the lands and premises referred to and described ill the complaint, 
being that  certain tract or  parcel of land situate ill Franklin County, 
Dunn Township, and described by lilctes and bounds in tlint certain 
mortgage deed, dated 5 March, 1924, and recorded ill Book 2,57, at  
page 237, of tlie rcgister7s office of I:raiMi~i County, which book and 
page shall operate as a part  of this judgment, and the description therein 
contained shall be deemed to be a part  l l~reof  to all intents a d  pur- 
poses. 

I t  is  further ordered autI adjudged that :I writ of aqsistanrr be issued 
by the clerk of tlic Superior Court, clirecti~ip tlie sheriff of Franklin 
County to put the defelldant out of the poq,essiou of said land-, arid to 
put the plaintiff Ricllardson ilito poasessio~i tlicreof. 

I t  is further ordered that the question of rents arid profits i a s u i ~ ~ g  out 
of said lands, and denlanded in tlie corliplai~it, be continucd to he passed 
upon br a jury a t  some s u b ~ e q u ~ n t  term of this court." 

F rom the foregoiug judgmcnt tlie dcfeildant appealed. 

B ~ o o n ~ x ,  J. Did t l ~ c  jndgnicnt of L ~ ~ I I ,  J., rendered a t  the August 
Term, 1927, of Franklin Superior Court, constitute a n  cstoppel up011 the 
defendant in this action! 

An examination of the Lyoii judgment, set out in the record, dis- 
closes that  the judge found from the pleadings tliat the l~laintiff in tliv 
action was indebted to  X. B. Finch in the sun1 of $4.011,78. The judgv 
further found from the pleadings tliat "all material facts and allega- 
tions of the complaint, being fully denied by tlic d e f e n d a ~ ~ t  in  his answer, 
and the court being of the opinion, and so finding from the pleadings 
that  the plaintiff is not entitled to tlie relief dernanded ill his petitiol~ 
and complaint, it  is, therefore, by the court ordered, considered and ad- 
judged that  the ~ e t i t i o n  and c o ~ n ~ l a i u t  of tlie plaintiff be, a d  the sanw 
is hereby denied." 
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I t  will be observed that  the complaint alleged that  ths  plaintiff was 
a colored man with practically no education, and entirely unable to keep 
books or accounts, and that  ha relied upon the correctness of the account 
as kept by the defendant. Plaintiff further alleged that  a mistake had 
been niade in the account, and that  although he had givell a note to the 
defendant and secured the same by a mortgage upon hif, land, that  by 
reason of the mistake he  was not indebted to the defendant a t  all. 

Clearly, the complaint alleged a cause of action. The allegations of 
the complaint were denied in the answer. The  pleadings, therefore, 
raised an issue of fact  for the jury. T h e  tr ial  judge ordered "that the 
petition and complaint of the plaintiff be, and the same is hereby de- 
nied." While this language is  of doubtful iniport, apparcmtly the judg- 
nient, denying the coinplaint, would be equivalent to a dismissal of the 
wtion. As the pleadings raised issues of fact and the jury tr ial  was 
not waived, the judge mas without power to declare, up01 the pleadings 
:tlone, "that there has been an  account stated between the parties." The 
principle of law applicable is stated in  Grim4es v. A?ldreus, 170 N. C., 
515, 87 S. E., 341 : '(And when it appears from the record that  the court 
never determined the merits of the cont ro~ersy  nor rendered any judg- 
inent affecting the same, but simply dismissed the plaintiff's action, 
without tr ial  and  without e~idence ,  such judgment does not support a 
plea of former adjudication. . . . W e  do not say that  where i t  ap- 
pears that  the merits have been considered and passed upon, the judg- 
ment of dismissal niay not be successfully pleaded as a former adjudica- 
tion," etc. 

The  Lyon judgnmit decreed that  if the plaintiff should not pay the 
indebtedness within ninety days that  the defendant was tuthorized and 
directed to proceed with foreclosure of said lien bond and mortgage ill 
i t c ~ ~ r d a n c c  with the terms thereof, but having dismissed plaintiff's 
action, and there being no allegation in the action or prayer for fore- 
c~losure, this portion of the judgment was not supported by the plead- 
ings. This principle of law was expressly declared in Hoe11 v.  Whitc, 
169 N. C., 640, 86 S.  E., 569. 

I n  view of the facts disclosed by the record, we are of the opinion that  
the judgnlent rendered by Lyon, J., a t  the August Term, 1927, was not 
a n  estoppel upon Cullen Satterwhite, and, therefore, t h ~  judgment of 
Grady, J., a t  the February Term, 1929, is 

Reversed. 
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IN THE MATTEK.OF CAROLINA RANK AND TRUST COMPANY, A 3  

INSOLVENT BANKING CORPORATION. 

(Filed 30 October, 1920.) 

1. Banks a n d  Banking H *Request t h a t  cashier sell stock does no t  re- 
lieve holder of statutory liability when stock has not  been sold. 

Where the name of a person remains on the books of a bank a s  a stock- 
holder on the date of the bank's insolvency, and so appears when the 
insolvent bank is in the hands of a liquidating agent appointed by the 
Corporation Commission, C. S., 219(a), Vol. 3, his statutory liability 
to the amount of the par value of his shares subscribed is not affected by 
the fact that he had prior requested the cashier of the bank to sell his 
shares when the cashier hnd not been able to do so, and the sale hail not 
heen made and the shares had not been transferred on the books of the 
bank to another. Darrlet~ v. Coward, ante, 35, cited m d  distinguished. 

2. Same--Defense t h a t  bank stock was boughk prior t o  enactment of 
Ch. 113, Public Laws 1927, is untenable i n  action f o r  statutory 
liability thereon. 

Tht. statutory liability of the holcler of bank stock for the amount equal 
to the par \-nlue of his shares is  contractual aud exists from the time of 
the purchase of tlie stock, and chapter 113, Public Laws of 1'3'27, does not 
alter nor enlarge this liability, but has reference only to the pocedure to  
enforce it, mid the  defense that the stock was bought prior to the enact- 
ment of the statute of 1X27, ant1 that the statute could have no retroactive 
effect, is  untenable. 

3. S a m H n l y  depositor's dividends may be credited t o  his  statutory 
liability on  stock i n  insolvent bank. 

Where the lioltler of stock of an insolvent bauk is also a depositor tllereill, 
only such dividends :IS he receives on his deposit may be credited by the 
liquiilntirig agent of the 11auk upoil his i~~tlrbtetlrless to  tlie bank 011 his 
statutory liability a s  a stockholder, imd lie is not entitled to have the total 
; m o n l ~ t  of his deposit al~plied as a pasmrrlt trll thc assessment made 
i~ga imt  him by re:ason of his statutory liability. 

APPE.~L by J o h n  F. McLean, petitioner, f r o m  C'rar~mer, J., a t  May 
Term, 1929, of R o ~ ~ s o s .  Affirmed. 

This i s  a proceeding f o r  the liquidation of t h c  Carol ina B a n k  and  
T r u s t  Company, a n  inso lwnt  banking corporation organized under  t h e  
laws of this  State .  T h e  proceeding was begun by t h e  Corporat ion Com- 
mission of S o r t h  Carolina, under  the  provisions of chapter  113, Publ ic  
Laws  of N o r t h  Carolina, 1927, N. C. Code, 1927, see. 218(c) .  An 
assessment was made  by  said Corporat ion Conmissioii,  as authorized by 
section 13 of said statute, upon t h e  stockholders of said insolvent cor- 
poration, by reason of their  s ta tu tory  liability. C. S., Vol. 111, sec. 

219(a) .  
T h e  petitioner, J o h n  F. McLean, alleges t h a t  the  assessment m a d e  

ngainst h im a s  a stockholder of said corporation is void, f o r  that he was 
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not a stockholder a t  the date of the insolvency of said corporation. He 
alleges that  he had sold, or  requested the cashier of said corporation to 
sell for  him, the fire shares of stock of said corporation, which he had 
pnrchased in  1917, prior to said date, and that, therefore, he is not liable 
to assessment as  a stockholder. 

The  said petitioner alleges further, that  if it  shall be found by the 
court that  he was a stockholder of said corporation, a t  lhe date of its 
insolvency, said assessment is void, as  to him, for that  section 13  of 
chapter 113, Public Laws of North Carolina, 19.27, was enacted subse- 
quent to the purchasc by him of shares of stock in  said corporation, and 
that said section 13, under wliich the assessrnent was made against him, 
is  not applicable to him as a stockholder of said i n s o l r e ~ ~ t  corporation. 
R e  alleges that  a valid assessmelit call be made against him o d y  under 
the statute ill forcr a t  tllc date O I L  which he purchased sto:k in said cor- 
p o r a t i o ~ ~ .  

Tlle said petitioner, up011 thcscl allegations, prays that thc assessnlent 
n ~ : ~ d c  by the Corporatio~r ( 7 0 n ~ n ~ i s s i o ~ ~  against him as a stockholder ill 
this proceeding, bc dcclarcd lrull n ~ ~ d  void, :i11c1 that I I ( ~  bc relieved of 
said assessment. 

The  said pctitioiicr alhges furthc r that at t11v tlatc, of tlirx i ~ ~ s o l v e r q  
of said corpori i t io~~, I I V  nxs  ol~tl of its tlcpositors, 11aving to his cwdit O I I  

its book amounts s111)jc~t to his chcck; that  the. l i q u i d a t i ~ ~ ~  ilgcnt of said 
w r p o r a t i o ~ ~ ,  appoitltccl by t l ~ c  Corporation ('o~mnission, :IS pro! idetl by 
statutc, has refusrcl to pay to hi111 t11cb divitlc~lds apportiol~cd from the 
;tssrts i n  his hat~tls I I ~ V J I I  tl~tl a n ~ o u ~ ~ t s  duel h i u ~  as :I d(q)c~~itor,  h i t  ha. 
~lpplicd saitl d i ~  i d c ~ ~ d s  as 1):1ylnonts on thc :~ssc~ss~ncnt lua lc> ugaint him 
as stockl~oltlor. H e  nllogcs t11;1t said liquitlating i ~ g w t  is without 
:\ntliority to apply tlw said divi( l(~l~ds as p ; ~ y ~ i c l ~ t s  011 s ;~ id  assess~nent. 
allti that snit1 di\  i dv~~ t l s  nw due ic~rtl l)ny;rhl(~ to I~in i ,  : I \  ;I (Ityositor ,z11(1 
carditor of snit1 iusolw~l t  colyur;~tio~r.  

r 7 1 1 1 ~  saitl ] ) t~ i t io~lc>r ,  I I ~ ) O I I  tl~cs(t :~llog:~tio~rh, 1)1';1ys tl~ilt ]I( '  11,' tlrclared 
tlw o\\llcr of a11d cutitled to sttitl t l i v id (ds ,  : I I I ~  that said liqni<lating 
:1g(111t bc ortl(!rcd i1l1(1 d i rwt td  to 1):1y the sanlt3 to 11ini. 

Tllc' nratclrial : t l l q y t i o ~ ~ s  of the p o t i t i o ~ ~ ,  v l ~ i c f l ~  of l a \ \ ,  artL dclnietl 
hy tl~c. allsuc'r of thc l iqui t la t i~~g agvtrt. II(1 pr i~ys  t h t  the! : I S V ~ S I I I C I I ~  

111at1c by t11c Cor l )o r :~ t io~~  V o n m ~ i A o ~ ~  : ~ g a i l ~ ~ t  tlw ~wt i t i o l c r ,  as :I stock- 
lioldcr of tlw i ~ l w l \ c ~ ~ t  c-orl)orntio~~, I)(, t lcc3l;~~tl valid, alltl t l ~ t  tlw ap- 
plicntion of tlicl di\iti(~ntl?: nl)l)ortiolicvl to tilt> lw t i t i o~w~*  : ~ q  :I t1oil)ositor 
of said corl)orntiol~ 111adr by 1iir11, bc app1~o\ctl. 

I T p o ~ ~  thv f t~cts  f o l ~ ~ i d  I)y tlw C O I I ~ ~ ,  ill : I ~ C O S ~ : I I I ( T  xit11 11v i ~ g r e c w c ~ ~ t  
of t11v p t i t i o ~ ~ c > r  and t11c rcspoi~tl(v~t, it  \ \us ordered a11t1 al judged that 
thv prayers of tl~c. pctitiol~cr LC and thc same \wrc dtanictl. Fronl said 
j:itlpmc~nt t l ~ c  p c t i t i o ~ ~ v ~ .  :~l)l)r~al(vl to the, Snprcmc Court. 
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-llcKinno?c LC. F u l l e r  for  peti f ionel. .  
I .  -11. Bailey and XcLean d 8tac.y for r e s p o t d e n t .  

C o ~ s o x ,  J. I n  1917 the petitiorler, John F. NcLean, purchased five 
shares of the capital stock of the Carolina Bank and Trust  Company, a 
corporation organized and engaged in the banking business, a t  Red 
Springs, X. C., under the laws of this State. The  certificate issued to 
the petitioner for these shares of stock was c~idorsed by him and as- 
signed to  said company as collateral security for his iiote given for the 
purchase price of said shares of stock. This iiote mas endorsed by J. D. 
McLean. 

h n u a l  dividends declared by said conlpany oil said shares of stock 
were paid from time to time to the petitioner, until 1961. During tliat 
year the petitioner notified the cashier of said company tliat he was in- 
solvent arid unable to pay his note, tlitw held by said company; he  re- 
quested the said cashier to sell the said shares of stock, and to apply the 
proceeds of said sale to the paynient of said note. The  said cashier at- 
tempted to sell the shares of stock, but was u~lalrlc to do so. Dividends 
declared on the stock x-liicl~ stood ill the ilamc, of tho petitioner on the 
books of the corporation xcre  ilot paid to him, after 1921, but were 
applied as payments on his note. - i t  tlw (late of the insolvcwcy of the 
caorporation. when the Corrjoration Commission of Sor t l i  C'arolina took 
possession of its assetr, under the pro\isions of chapter 113, I'nhlic L a ~ l s  
of North Carolina, 1927, five slinres of its capital stock stood on i ts  
books in the i~an ie  of the pctitioiier. 'I'hc~ said shares of stock had not 
been sold hy the petitioiltr or h,v thc cailiiw of tlic corporution a t  his 
request. 

Upon the foregoii~g f;wth t11c.r~ nab 110 error irl tlic finding by the, 
court that tlie pc~titioner. Jolln F. NcLcai~ ,  n ~ ~ s  a stockholder of the 
C'arolilia Uaiik and Trust  (lonipany :it tlie clatc of its insolrency, arid 
that  as such lie \ \as  liable to all assessrneut for all amount equal to the 
par valuc of said sllart,s of stovk. Y T t x ~ /  C'o. i s .  J e t l L  ins, 193 N. C., 761, 
138 S.  X., 139. The facti  in this c*astJ arc easily (listingui~hnblc from 
the facts iri Darden r .  ( 'ou  awl ,  at it^, :32, 147 S. E., 671. In that casc3 
tlie l~laintiff, whose name appeared on the h o l i ~  of tht, in'olv~nt baiik its 
the owner of ten sllarts of its capital stock, 11t1i1 d c l  said s1m.c.s of stock 
to the cashiclr of the bn~ili 1)rior to its insolrelicy. allil a t  the date of suCll 
sale had transferred tlic ccrtificatc for same to said cashier, nit11 direc- 
tions that such casliicr as trmisfer agent of the bank, cancel tlie certificante 
in the name of the plaintiff, and issue a nen- certificate to th r  purcl~ascr. 
The  failure of the cashier to make such t r a n s f ~ r  n a s  due to his ncglect 
;111d not to the fault of the, plaintiff. 1x1  the i l is ta~lt  case, no sale had been 
mndc; petitioner's certificate was in the posws~ion of the bank as col- 
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lateral security. The  certificate had not been delivered b j  the petitioner 
to the cashier as the transfer agent of the corporation, with direction to 
transfer the same to a purchaser. T h e  petitioner had done nothing to 
divest himself of his rights, or to reliere himself of his liabilities as a 
stockholder of the Carolina Bank and Trust  Company prior to its insol- 
vency. 

The  statutory liability of the petitioner as  a storkholder of the Caro- 
lina Bank and Trust  Company was not affected by the provisions of 
chapter 113, Public Laws of North Carolina, 1927. Such liability mas not 
altered in  i ts  nature or enlarged in its extent. Only the procedure for 
its enforcement was affected by section 13  of said statute. I11 C'orpora- 
f ion Commission v. X u q d e y ,  ante, 42, 147 S. E., 667, \w held that  the 
statute is vaiid, and that  its only effect is to remedy defects which under 
the procedure formerly prescribed by statutes as  construed by our de- 
cisioiis, had preve~ited an  effective enforcement of the statutory liability 
of stockholders in banking corporations, organized under the laws of this 
State. Petitioner's contention that  the statute is not applicable to him 
because it was enacted after he purchased his stock cannot be sustained. 

T h e  statutory'liability of stockholdcrs of banks orgaiiizcd under the 
laws of this State has been held to be contractual i n  its naiure. Fo r  this 
reason i t  is  held in  Sma,fhcrs T. B a n i ,  135 K. C., 410, 47 E. E., 593, that  
tlic statute enacted in 1597 should be coiistrut~d to operate prospectively 
only. Thkpr inc ip l e  does not apply to section 1 3  of chapter 113, Public 
Laws of North Caroli~la,  1927, for  the reasou that  this statute does not 
impose any new liability, or  enlarge tlie liability tlieretofore imposed by 
statute. I t  affects only the procedure by which the liabili y incurred by 
petitioner when hc bought his  stock may be deterrnined a1 d the sum for 
which he is  liable may be assessed. Tlw identical qucslion here prc- 
sented was decided ill Larnar 1.. Il'aylo?., 141 Gx., 227, 50 S. E., 1055, 
contrary to the contention of the petitioner. 

Tlic liability of the petitioner 2s a stockholder of tlie (hrolina Bank 
and Trust  Company, by reasou of the statute, was for a11 '(contracts, 
debts and engagcm~nts  of tlie corporation," to tlie extent of tlie par  value 
of his stock. H e  was liable equally and rat:~bly with the other stock- 
holders. This liability did not arise when the corporation becalne insol- 
vent or when its assets wcrc taken over by the Corporation Commission; 
nor did i t  arise wlicli the assessnlent was made by the said Commission. 
I t  arose when tlic petitioner becamc a stockholder Lp the purchase of 
five shares of the capital stock of thc corporation in  1917. Tllc amount 
for which lie is liable was detern~ined by the assessment. H e  is now a 
debtor in said amount to the liquidating agent of the insolvent corpora- 
tion, as the representative of its depositors and otlicr creditors, and of its 
stockholders. When his assessment has been collected, its amount mill 
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be par t  of the general assets of the corporation and mill be immediately 
available for distribution as provided by the statute. When the expenses 
of the liquidation harp bern paid, and all of the liabilities to creditors 
have been discharged, the assets then in  the hands of the liquidating 
agent, if any, will be distributed p m  ~ a f a  to the stockholders. Section 13, 
chapter 113, Public Laws 1927. 

Dividends upon the clainis of petitioner as n depositor of the insolvent 
banking corporation, in the hands of the liquidating agent, are due by 
such agent and are payable by h i ~ n  to the petitioner. The  petitioner is a 
creditor of the liquidating agent to the extent of the dividends nppor- 
tioned to  him out of the general assets of the corporation. These divi- 
dends were properly applied by the liquidating agent as payments on 
the amount due hini by the petitioner, on account of the assessment. 
Equity and justice require that  the liquiclating agent, when he comes to 
settle with the petitioner, shall deduct the amounts of dividends due to 
him as a depositor, from the amount clue by him to the liquidating agent 
on acrount of his assessment by reason of his statutory liability. Davis 11. 

X f g .  Co., 114 X. C., 321, 10 S. E., 3'71. I t  does not follow that a de- 
positor who is also a stockholder of an  insolvent banking corporation i s  
entitled to have the total amount of his deposit applicd as a payment on 
his assessment. Only tlie dividends apportioned to him as a depositor 
may be so applied. T o  hold otherwise, ~vould be unjust and inequitable 
both to creditors and to  other stockholders. MTc find 110 error i n  the 
judgment. I t  is 

Affirmed. 

(Filed 30 October, 1929.) 

1. Mortgages E a-The assignee of the mortgagee may enforce the mort- 
gage security. 

The one nho is the last and lliglie-t bidder at tlic forccloaure of a mort- 
gage or deed of trust on lands is but n proposed purchaser withi11 the tcu 
days before confirniation, C .  S . 2501, and \\here the mortgagee 112s become 
such purchaier and within ten (lays nlloned by  statute for an incrcasc bid 
a third yerson pays the mortgage debt and has the notes and mortg:lse 
:issigned to him, such D?rSotl has the right of l i ~ n  n n d  foreclosure under 
the terms of the mortgage securing the note 

2. Mortgages H q-Refusal to continue action for junior lien holders to 
be made parties not erroneous whcre their interests protected by the 
decree. 

Where the decree of foreclosure of a mortgage has been made by the 
court with the provision that all junior lien I~olders be notified of the 
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time and  lac^ of tlle sale ant1 to sllow cause a t  thc ilest succeeding term 
nl iy  they slioultl not be bound by the decree nncl sr~lc, their rights are pro- 
tected by the decree and the refusal of tlle court to conrinue tlie t~ctioii 
for foreclosure. so t l ~ t  tliry inight be luatle 1)rlrties is not lleltl for error 
mitler the facts of this case. 

CIVIL ACTIOX, before Crawmer, J., a t  April Term, 19:!9, of BLADER.. 
The record discloses that prior to 26 Xarch,  1921, the plaintiffs, S. M. 

Davis and wife, owned a tract of land in Uladen County, containing 
about 6011/2 acres, and that on said date plsintiifs borrowed from the 
tiefendant, Union Celltral Life Iiisurunce Company, tlie sum of $10,000, 
~ ~ i d w c i n g  said indebtedness by notes secured by a deed of trust upon 
said land, to the defendant, Louis Breiling, trustee, wliicll deed of trust 
n a s  duly recorded in the office of tlic register of cleeds of I5laden County. 
IFaviiig failed to make tlie payirlents due in  1926 and 1927, the plaintiffs 
borrowed from the National Bank of F a y r t t c ~ i l l e  a czrtain sum of 
money and issued as evidence thereof a promissory iiote and secured the 
samc by a seco~id mortgage or deed of trust upon said property to A. B. 
McXil la~i ,  trustee for the Kational B:~nk of Faye t t ed le .  Thereupon 
the Sa t iona l  Unnk of F a y c t t e d l c  delivered to the defzndant, Unioll 
Central Life Iilsuraiice Co., i ts  certificate of deposit, paylble 1 Sovem- 
her, 1927, in the sum of $1,848. Thereafter, on 8 Llugust, 1'327, the 
Sat ional  Bank of Faye t t~ r i l l e  closed its doors by reason of insolvency 
: u ~ d  the Eiiion Cel~t ra l  Life I l~surallce Company could not collect the 
deposit of $l,SIS.iS. Thereupon the Uliion Central Life Insurance 
('ompnny directed Louis Breiliiig, trustre in the first tlejd of trust, to 
ad~cr t i s t .  and scll plaintiff's property. The land wns axordingly ad- 
wrtised for sale on Wednesday, 14 Ilccembcr, 1927. Plaintiffs insti- 
tuted a n  action on 12 D~cember ,  1927, against the Union Central Life 
Insurance Coliipn~iy  lid Louis Brciliug, trustee, to restriiiil tlie sale of 
said property, allcgil~g that the defendant, 1Jnioli Central Life Iiisur- 
mice Company, llnd accepted tlic dcposit of the Xatiolial Bank of Fay- 
c t t c d l e  as a payment of the aniouiit due by the plaiiitiffs according to 
the tcnor of tlie notes. The Uii ioi~ Central Life Insuralice Company con- 
tended that  it liad acctytcd deposit from the Sat ional  Bank of Fayette- 
rille as collntcral security and not as paynwnt. Tlic controrcrey was 
llcard by Sinclair, J., on 31 llecenibcr, 19;2i, a i d  a colljclit judgment 
was cntered to  the effect "that the defendant, TJiiion Centla1 Life Insur-  
ance Compaily, nnd its trustee, Louis Breiling, be and they are hereby 
restrained from exercising power of sale i n  the deed of tr.lst referred to 
in the pleadings u l ~ t i l  1 lIarcli,  1928." The  judgnient fui-tlier provided 
that  if the iiidebtedliess was not paid on or before 1 March, 1928, that  
the power of sale should be esercised. 
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K o  further steps were taken in the matter until Louis Breiling, 
trustee, readvertised the property for sale on 29 October, 1925. The 
property was sold on said date and "was bid in by the Union Central 
Life Insurance Conipany for $10,000." On 8 Norember, 1925, and 
prior to the expiration of the ten days alloned by law, the LaFayette 
Bank and Trust  Compaiiy, of Fayetterille, sent to Johnson-Johnson & 
Floyd, attorneys for Union Central Life Insurance Company, a check 
for $12,983.6.3, nliich \\as the amount of the indebterlness due the 
Uriioii Central Life Insurance Company. Thereafter Johnson-John- 
son 6: Floyd, attorncys, sent to tlic LaFayette Bank and Trust  Company 
the 1iotc.s and deed of trust held by the Friion Central Life Insurance 
Conipany, said deed of trnst bearing tlic followiilg endorsc.ment: "For 
~ a l u e  received and without recourse on us this deed of trust and the 
notes secured by thc snmr are hereby tra~~sferrecl  and assigned to I). U. 
Sandlin, trustee for the 1,aFayettc Uank and Trust  Conipariy, togctlier 
with all our right, title and i~lterclst ill the same. This 1 7  X o ~ e m b e r ,  
1928. Union Central Life Insurar~cc  (Yonipally, by Jolmson-Johnson & 
Floyd, a t to r~ i~ys . "  The rnoiley sent by LaFayette Hauk a11d Trust  Com- 
pany to Jolnison-Jollilson k Floyd n as. by them forwarded to the Union 
Ccntral Lifc Illsurancc, Compni~y axid r c t a i ~ ~ e d  by said company. Sub- 
sequently, on 29 December, 1028, the LaFayette Dank and Trust  Com- 
pany and D. E. Sandlin, trustee, upon notice ant1 order of the court, 
w r e  pe r in i t t d  to i ~ ~ t e r p l e a d  in  the action tllcrl pentling between Davis 
mid n i f c  and the Ui~ ion  Central Life h iwrance  Compaliy and Louis 
Breiling, trustee. The rccei\ers of tlie Sat ional  Bank of Fayetteville 
irlso filcd 2111sners, allcginp in substa~ice that tlie LaFnyctte Bank and 
Trust  Conipany had paid off the mortgage of Uniou Central Life Ilisull- 
ancc Conipany a t  the instaricc of plaintiff l):iri.;, and t h ~ t  as a r ~ s u l t  
tlicreof the second mortgage or deed of trust held by tlic Sat ional  Bank 
of F n y e t t e d l c  constituted the first lien up011 tlic land of the plaintifl. 

The  cauw came on for liraring, and tlie following issues were sub- 
iriitted to tho jury:  

"1. Were the notes and deed of trust securi~ig the same transfei~red 
and assigned to tlic LaF:rycttr B:mk and Trust  Con~piiny and 1). E. 
Sandlin, trustec, as  nllcpcd? 

"2. H a s  tlie mortgage intlebtedrieis been paid?" 
The tr ial  judge instructed the jury to  answer the first issue ('yes," and 

the second issuc "uo." Judgment n a s  signed, decreeing that  the plain- 
tiffs were indebted to the LaFayettc Bank and Trust  Cornpnny in the 
sun1 of $12,983.63, nit11 interest from and aftcr S Sorember,  1928. 

I t  was further ordered that  in the ereut said anlount x i s  not paid by 
10 June ,  1929, the land sliould be sold, and conlmissioncrs were ap- 
pointed to inako the sale. 
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I t  was further ordered that all junior lien holders or judgment credi- 
tors of plaintiffs should be notified of the time and place of the sale, 
and further to show cause at  the next term of court held after the sale 
why each of said junior lien holders or judgment creditors should not 
be bound by the terms of the decree and the sale had themunder. 

From the foregoing judgment the receivers of the National Bank of 
Fayetteville appealed. 

Rose & Lyon. for LuFayette Bank and 7'1wst Compauy and D. E.  
Sandlin, Trustee, int erpleaders. 

R.  W .  l i e r~ ing  for A .  D. Buwowes, receiver of the National Rank of 
Fayetteville. 

BKOGDEN, J. TWO questions of law are presented for determination: 
1. Can a third party purchase notes secured by deed of trust, after a 

sale of the property, under power contained in the deed of trust and 
within the period of ten days for increasing the bid, sind thereafter 
enforce the security? 

2. Was the receiver of the National Bank of Fayetteville entitled to 
a continuance of the cause for the purpose of permitting subsequent lien 
holders to be made parties to the suit? 

The first question must be answered in the affirmative. The record 
discloscs that the land was sold under the first deed of trust held by the 
Union Central Life Insuraiice Company on 29 October, 1928. There- 
after, on 8 XTovembcr, 1928, the LaFayette Bank and Trust Company 
paid to the attorneys of the Union Central Life Insurance Company all 
sums due by virtue of the execution and de l i~ery  of the notes and deed 
of trust. Thereupon the attorneys for the lien holder assigned and 
delivered to the LaFayette Bank and Trust Company the notes and deed 
of trust evidencing the indebtedness and forwarded the mouey to the lien 
holder, and the money was retained without question. 

Until the expiration of the ten days the Union Central Life Insurance 
Company, by virtue of having purchased the land at the sale, became "a 
mere preferred proposer until confirmation.'' In re Sermon's L a d ,  
182 N .  C. ,  122, 108 S. E., 497. 

I t  has been expressly held by this Court in CItem-y v. Gillia,m, 193 
N. C., 233, 141 S. E., 594, that a mortgagor can sell his interest in 
tho mortgaged premises during the ten-day period descri1)ed by C. S., 
2591. I f  a purchaser of the land could acquire the title of the mort- 
gagor during the ten-day period, by the same token a purchaser could 
acquire title to the notes and deed of trust held by the lien holder. There- 
fore, it necessarily follows that such purchaser of notes can enforce the 
security according to the tenor thereof. 
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Ordinari ly ,  a continuance rests i n  the sound discretion of the t r i a l  
judge. Massey v. R. R., 169 N. C., 245, 84 S. E., 1047. Fur thermore ,  
subsequent lien holders o r  encumbrancers a r e  proper  part ies  to a sui t  
of foreclosure-certainly if they seek t o  become parties, but  they a r e  
not  necessary part ies  i n  al l  cases. Gammon 7%. Johmon, 126  N. C., 64, 
35 S. E., 1 8 5 ;  8atrrett v. Barnes, 186  N .  C., 154, 119 S. E., 194;  Bank v. 
Watson, 187 N. C., 107, 1 2 1  S. E., 181. However, i n  the present case 
i t  is  provided i n  t h e  judgment  t h a t  the  commissioner appointed to  sell 
the  property should notify al l  junior lien holders "to show cause before 
th i s  court  a t  the next t e r m  of court  to  be held a f te r  the sale, why each of 
said junior  lien holders o r  judgment creditors should not be bouiid by the  
terms of this  decree and sale, if any, to  be held hereunder, a s  well as the  
pr ice which m a y  hereafter  be offered f o r  said property a t  public 
auction." 

T h i s  decree, therefore, protected the  r ights  of a l l  parties concerned. 
T h e  judgment  is  

Affirmed. 

(Viled 30 October, 1'329.) 

1. Insuranoe J b--In absence of valid waiver the provision in policy 
for forfeiture for nonpayment of premiums is valid. 

A policy of fire insurance for a term of years containi~ig a provi\ion 
excluding the insurer from liability for a loss that may occur while ally 
instnl lm~nt  note give11 for the premium remain5 past due and unpaid, by 
its valid terms does not render the insurer liable when the insured has not 
 aid the premiums, but has g i ~ e n  notes thefefor, and a fire occurs after 
the maturitj  of the unpaid notes, in the absence of a valid waiver I)$ the 
insurer of the provisions of the policy in this rwpect. 

2. Same-In this cnse held: evidence of waiver of provision for forfeiture 
for nonpayment of premium insufficient. 

W11rr.e a policy of fire insurance provides that the insurer would not be 
liable for loss covered by the policy during the time notes given for 
premiums were past due and unpaid, eTidence that other policies issuetl 
the plaintiff, containing the same provisions had been reinstntetl upon the 
payment of the premiums, without evidence of demand by the insurer for 
the payment of the premium on the policy sued on after the maturitr 
of thr  notes, is insufficient evidence of a valid waiver by the insurer of 
this grovision, and the burden being upon the plaintiff to show a T-alid 
waiver, a motiou as  of nonsuit should be granted. 

3. Sam,e-Where insured does not read policy his failure to do so is not 
evidence of waiver of provisions by insurer. 

Where an insured can read and understmd his policy of fire insurance. 
and has full opportunity to do so, and the insurer does ~ ~ o t h i n g  to prevent 
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hiin from rendinq the policy, the neglect of the insured to have ncquninted 
liimcrlf with tile conditions OII  which tlle policy W:IS issued :und nritten 
c,un~~ot I)e t;~licn :I.; cvitltwv of tlit' \v:lirer by the insurrr c f  the conditions 
inq~osctl. 

-IITE.IL by tlefendant from ( ' ranrurr ,  J . ,  at April Term, 1020, of 
( ' r -ars~nr ,asu.  Reversed. 

Aiction to recover upon a policy of fire insurance. The  validity of the 
policy a t  the clatc of its issuance, and the destruction by fire of the prop- 
wty  insured tliereby, are adinitted. Tlie question invollwl is whether 
the policy was in force at the datc of the loss. 

I t  is  admittcd that  by seasou of the default of plaint ff in tlie pay- 
ment of liis notc for a portion of the prcmiuni for said policy, a t  its 
maturity, and of tlic eontinuctl default in such payment, the policy was 
i ~ o t  in forcc accorcling to its t e r n ~ s  a t  tlie (late of tlie 10s:;) and that  de- 
fcndant, by virtue of n prorision iu sai(1 policy, is not liable to plaintiff 
for the loss k u l t i n g  froni tlic destruction of 11,is property by fire. 

Tlir p r w ~ i u n l  note was tluc on 1 September, 1038. Tlie loss occurred 
on 26 Septcmbcr, 1968. *It the date of the loss, the notc was past due 
: m l  unpaid. S o  demand for the p:~yrncnt of said note w: s made by the 
tlefcntlant, after its maturi ty and prior to tlie date of the loss. 

Plaintiff alleges that  by its conduct prior to tlic maturi ty of said note 
defendant waived tlie prorisioli in tlic policy and also in the note, that 
clefcndant shoultl not be liable to phintiff ,  undcr the policy, for any loss - .  

or damage to tlic property, imurcd thereby, if such loss or  damage 
should occur n.1iile m y  110tr' given for the premium or for any portion 
of thc prcniium was past due and unpaid. This allegation is denied by 
the defendant. 

r 1 I h e  issues submitted to tlic jury ue re  nnsneretl as follows: 
"I. ])id the clefendant B t n a  Insurance Company, waive, tlie provision 

as to the payinc~it of the note, as alleged in  the reply? -11 swer : Yes. 
2 .  What sum, if any, is plaintiff entitled to recovw of defendant? 

. l n s ~ r e r :  $2,000, and interest from the date of tlie fire, less note, $33.16, 
and interest." 

From judgment on tllc verdict defendant appealed to the Supreme 
Court. 

C o o k  d C'ooh. fov p la in t i f f .  
17ann cC; XiiliX~in for d e f ~ n d a n t .  

Cossor{, J. Tlie policy of insurance issued by defendant to plaintiff, 
insuring the property described therein against loss or damage by fire 
for a term of f i ~ e  years f rom and after 2 November, 1947, contains a 
provision as follonls : 
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" I t  is  understood and  expressly agrced tha t  tliis compauy shall liot bc 
liable f o r  a n y  loss or damage t h l t  n ~ a y  occur to the  property l ~ e r e i u  n m i -  
tioned, n h i l e  a n y  instal lme~it  notc~ give11 f o r  l ~ r t ~ ~ ~ i i u n l  upon this policy 
remailis past due and  u n p a i d ;  o r  n h i l e  ally s i~ ig lc  l ) q m e n t ,  l)roinissory 
note ( a c k ~ ~ o m l e d g e d  as  cash or o t l i c r n i ~ e )  gi~( '11 for  the whole or a n y  
port ion of the  preiniuni, reinailis due and  unp,~id."  

Plaint i f f  did not p a y  the preniiunl fo r  said policy, o r  ally portiou 
thereof, i n  cash. Ih g a l e  tn-o notes f o r  w i d  preniium, one for  $33.16, 
due on  1 September, 1928, and  the  other  fo r  $192.64, due i n  four  equal 
installments of $33.16 011 1 l)cccnllw, 19di .  1929, 1930 and  1931, r c s p v -  
ti\  ely. 111 both saitl notes t h r w  \ \ a >  a pro1 i ~ i o n  itl(~liticn1 n it11 that  ill the 
policy to  the  effect t l i , ~ t  upon  dcr'ault 111 the  payment  of haid i~o te ,  
accordirig to i t <  tc~rnlc, tlip dcfeiitlant slioultl uot be liable t o  plaintiff 
u d e r  thp policy, d u r i ~ i g  the c o n t i ~ ~ u : m ~  of such default.  I h t  fo r  t l ~ r  
defaul t  of plaintiff i n  the p n y n w i ~ t  of t h e  note n.hic*h was t h ~ e  on 1 Sc1)- 
tember, 1968, the policy ~ \ o u l d  1i:l~e h e n  i n  forcc a t  tlic date  of the  
loss, to  n i t ,  26 Septrmber,  I D S .  I j y  rensoll of \uch dcfnult,  l i o n e ~ e r ,  
the  policy n a s  not ill forcats 011 saitl ({:it(,, 1u1les5 t l d c i i c h ~ l t  htitl, as  roll 
t e ~ ~ d c d  by plai l~t i f f ,  hy its cwi:clnrt 1)rinr to tlic tl:itc of -uch tlcfault, 
waired tlic  pro^ i , ioi~ ill t l ~ r  ~ ~ o t c ,  al~ci a l w  ill the policy. 

111 I I u y ~ t ~ o r f h  1 1 .  Ii?surtr)ic.e C'o., 1!)0 S. ('., 737. 130  S. E., 612, i t  1s 
snit1 : "Wlle l~  a uotc ib g i ~  (w f o r  tlw paymelit of t 1 1 ~  ~ Y C I I ~ I U I I I  OII a lift' 
i ~ l i u m i c e  policy aud the  note and  the policy co~it , l iu  a stipulatioii  that ,  
u ~ ) o n  the failure, to p21y tlir  note a t  matur i ty ,  the  po1ic.y .hall cc:lqe ant1 
tletcrnlinc, the11 a fai lure  to pay  ~ u r h  ~ r e n l i u l n  ~ o t c  rcndcr.; the  p l i q  
roid." T h i s  priiiciple, nc.11 scttlctl ill thi5 :n~d  otlicr j u r i d i c t i o i ~ i .  is 
app l icc~ble  iiot only to life i ~ i i u r a ~ ~ c e  policies, hut  d i n  to o t h r  l)olicics, 
i ~ i c l u r l i ~ ~ g  fire i u w r n l ~ t . c  politics. J I o o r c  i s .  Gcrzcrtrl _ l l c i t l r ~ t f .  Firc a n d  
L i f c  L 1 ~ ~ ~ ~ ~ ' .  (h ' p . ,  1 7 3  S. C., 536, 92  S. E., 362. 111 the  i m t a n t  c a v ,  i t  
is prorided i n  effwt t h a t  tlic col~t inuct l  rlcf:~ult ill the l):~ynicnt of  the 
note f o r  t h e  preni iu~ri ,  or f o r  a portion t l~ereof ,  a f te r  i t s  maturi ty ,  CUZ- 
l ~ l i d s  the liability of the cornpnlly under  the l~o l icy  during the  pc>liotl of 
such (1cf:iult. I f  the coinl)aliy a f te r  iuch tlcfault accepti o r  dc.mandi 
p a y m s ~ t  of the note, the policy i i  thereby r c i ~ ~ > t n t c t l  f r o m  tlw date  of 
wel l  acceptance or  dmnaiitl. I f  :I l o i i  occdurs a f te r  {lie policy h a s  tllu- 
been reillstated, tlie colnpany is  liable fo r  such loss, according to the 
terms of i ts  policy, notnithstaiitl ing the  suspcnsio~l  of i ts  liability clur- 
ing the period of default.  

It i s  conceded by  defendant t h a t  ill accordance \\it11 a u t l i o r i t a t i ~ e  dc- 
caiqions of tliis Court ,  i iotnithstandirig tlie provision i n  t h e  policy nit11 
respect t o  the effect of plaiiltiff's default i n  t h e  payment  of his  p r e m i u n ~  
note, upon  the  liability of the defenilaiit, the  defendant is  liable under  



624 IS T H E  S U P R E M E  COURT. [ID7 

the policy if i t  has waived said provision, as alleged by plaintiff. The  
burden, however, is  on thc plaintiff to shorn such waiver. 

011 an  examination of the record in this appeal, me f , d  to find ally 
evidence showing or tending to show a waiver, by defendant, as con- 
tended by plaintiff. There mas no evidence tending to show that  de- 
fendant or its agents caused the plaintiff to fai l  to pay his note a t  its 
maturity, or to rely upon an  extension of said note by defendant. T h e  
fact that  defendant after the maturi ty of a note given Ey plaintiff for 
the premium on another policy, issued by defendant to plaintiff prior to 
the issuance of the policy in this case, accepted payment of said note and 
thereby reinstated the said policy, was not sufficient as evidence that  
defendant, a t  the date of the issuance of this policy, and the execution 
of this note, waived the provision in the policy and the note, with respect 
to the effect of a default in the payment of this note upon defendant's 
liability under this policy. Acceptance of payment of a premium note 
had the effect only of reinstating the policy from the date of such pay- 
ment. There was no evidence in this case that  plaintiff, either before o r  
after i ts  maturity, requested defendant to extend the date clf the maturity 
of his note. Plaiiitifl testified that  he can read and write. The fact 
thnt he did not know when his note became dur,  becau:,e he failed to 
rcad citlier the notc which he signed, or the policy which mas delivered 
to him, is not evidelic? tending to shorn a waiver by defenclant. There is 
no evidence tending to show thnt plaintiff failed to read the iiote or  the 
policy because of any conduct on the par t  of defcndant or its agents. 

Tlleru was error ill the refusal of the court to allow tlefclldant's motion 
for judgment as  of ~lonsuit ,  at the close of all the evidelice. The  judg- 
ment must, therefore, be 

Reversed. 

STATE r. I\'. E. UItEES. 

(Filed 30 October, 19P!).) 

Criminal Law I c*In this case held: abuse of dcieudant in solicitor's 
argument entitled defendant to new trial. 

In a criminal aclion the defcndant is entitled to the protection of the 
cw~irl ogaiiist the unwarra~~tetl abuse of his character by the solicitor in 
his argunlerit when not supported by the evidence or by reasonable in- 
ference therefrom, and a new trial will be awarded on ar~peal where the 
trial judge refuses the aljl~eal to llinl by the defeiidani.'~ counsel and 
aft'ords no relief from the unwarranted imputations. 

CRIMINAL ACTIOK, before Cranmer, J., at  May Term, :L929, of CUM- 
BERLAND. 



AT. C.1 FALL TERM,  1929. 625 

The defendant was convicted of the crime of assault upon his wife, 
and also of the crime of nonsupport, and sentenced to serve a term of 
thirty-six months. From judgmcnt pronounced the defendant appealed. 

_4ttorncy-Gene1.a1 Bwmmif t  and  Assisfant Attorney-General Sash  f o r  
fhe State. 

Valco7m ;IlcQuee.n and  Dye Le. C'lul-k f o r  dr fendun t .  

EROGIIES, J. The record shows the following: 
During the nrgumel~t of counsel the solicitor, ill the closing address, 

spoke to the jury as follons: "Gentlemen of the jury, the defendant has 
made himself so obnoxious to the court that  even his own counsel have 
deserted him." The dcfcndant7s counsel cxcepted to this statement by 
the solicitor. (Onc of thc cdounscl for the defendant left the court- 
room a t  tlie noon recess, and after all the evidence was in, and did not 
return before verdict, i t  being a p e d  there was to be but one argument 
to tlie jury by the defendant's C O U I ~ S ~ ,  and that  by X r .  &Queen.) 

The  court failed to make an7  statement, and the Solicitor continued 
as follows: 

"I have the suprc.nlest contempt, if tliat be a proper word, Mr.  
McQuem, for any man who will sink so low in society, as this defendant 
has done, and swear, falsely, that  his wife has cornnlitted adultery and 
obtain a divorce on those false grounds. The first thing you know, gen- 
tlelm11 of the jury, this defendant will liavc some girl  around herc and 
fool her into marryirig him, claiming llc has a divorce, and he mill be 
indicted for bigamy." 

The defendant's counsel objected to  these statements on the grounds 
that  there was no evidence of a divorce on the ground of adultery, and 
tliat his counscl had not deserted him, and therefore, the solicitor should 
not draw conchisions nliich were not supported by the facts and the 
cx idencc. 

Thc court again faiIed to interpose, and tlie solicitor was allowed to 
continue this line of argunmlt  and statrment4 without interruption. 

The  defendant excepted. 
I n  Lambom t>. I I ~ l l i ~ ~ g s x o r t h ,  195 K. C., 350, 1-1-2 S. E., 19, this 

Court said:  "Under our law i t  is  the undoubted right of counsel to argue 
cvcry phase of the case supported by the evidence without fear or favor, 
and to deduce from the evidence offered all reasonable inferences which 
may flow therefrom. The testimony and conduct of witnesses and par- 
ties must a t  all times be subject to such criticism and attack as the cir- 
cumstances reasonably justify. However, the baiting and badgering of 
witnesses and parties ought not to be permitted by the court. Part ies 
come into court, as they have a right to  do, to have controversies deter- 
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niincd acwwding to the orderly processes of the  law, a n J  witnesses a r e  
compelled to  come t o  court  whether  they desire t o  do so or  not. A t  al l  
events, as  long a s  they dcnieail tllerllselves ill a courteous nianner  they a r e  
rntitled to t h e  same courtesy i n  the  courtliouse as n o u l d  be accorded to a 
citizen i n  a n y  other  business transaction." 

The argument  n l a ~ l e  i n  behalf of the  S t a t c  exceeded the  l imi t  of f a i r  
cornmelit, a n d  was not justified by  tlie evidence introduced i n  the  cause. 
T h e  defendant  testified '?hat lie liad maintained h i s  resid~?nce i n  F lor ida  
a11 of h i s  life and, af ter  tlie \ \ a r r a n t  TT'RS issued, got a divorce there.'' 
I l c ~ i c e  tlicrc. as  11ot1iing i n  tlie ('1 i d ~ n c r  to  indicatc t h a t  the divorce was 
sccurcd upon  t h e  g r o i n ~ d  of adu l t r ry  o r  tha t  the defendalbt was a t t rmpt -  
i n p  t o  fool ally g i r l  into n l a r r y i l ~ g  llim or  tliilt tlicrc TI as a n y  proba- 
bility of a n  indictnlent fo r  bigamy. 

Tllc defendant, accordi l~g to the  orderly processes of 12 v, appealecl to  
the  court  f o r  p r o t r c t i o ~ ~ ,  and  did not recc iw i t .  He is, therefore, en- 
titled to a 

N e w  tr ia l .  

Homicide C I+-Where nrgligrnrr of deccnsed was solc p~@o:rinlatc cause of 
death defendant is not guilty of manslaughter. 

IVhcre in :x p r o s t ~ ~ ~ t i o n  for ~ i ~ i i ~ ~ s l a u g l ~ t c r  for tlie n c ~ l i g ~ ~ i t  ltilling of 
tlic deccnsetl throng11 the recklcss d r i r i~ lg  of an antoluol)ile, the defe~isc is 
interl~osrtl that tlie deceusetl met lier t1c;itll t1irou:ll her o\\-11 ~lc~gligenct~ 
i l l  ~~~icspectct l ly  ruuning in frolit of t l r f r ~ ~ t l ; ~ ~ l t ' s  c;lr iintler circu~nstnncrs 
11l:11ii11g it i ~ ~ i ~ ~ o s s i l ) l e  for liiln to a~.oi(l striking Iwr : I re ld .  tlw dcfelicl:~ut is 
cwtitlt~tl to s l i o \ ~  as  :I complete clrfe~lsc that tlicl t1e:ltll W:IS c;lnsctl \ I$  thc' 
:let of tlic. dwc~ast~tt : L I I ( ~  110t hi$ ~lt?glig(~nct~, iili(1 ; I I I  i n s t r ~ ~ c t i o ~ l  that 
tlrliics 11im this right is r c w r s i b l ~  error to his l~rejntlicr e ~ l t i t l i ~ i s  liim to ;i  

I I  t i  Tllt! tloctriur. of co~ltributory 11egliqenc.e tloc's :lot npply. 

-IPPEAL by defendant  f r o m  XOOTL', J., a t  Apr i l  T e r m ,  1029, of Svnrtn. 
Cr imina l  prosecution tr ied upon  a n  ilidictmcnt charging the  defendant 

\\-it11 tlie u n l a u f u l  killing of X r s .  W i l l  Qilcsinberry by s t l ik ing  her  with 
all automobile while 01)erati1ig s:x~nc 011 a 1)ublic highway i n  a dangerous 
and  reckless manner .  

T h e  defense interposed was unavoidnblc accident, and  the  defendant 
offers c ~ i d e l i c e  tending to sliow t h a t  t h e  decmscd, ill a n  effort t o  cross 
t h c  road, negligently and  unexpectedly r a n  i n  f ron t  of h i s  car ,  under  
such circurristances a s  to render i t  impossible f o r  h i m  to avoid strik- 
ing  Iier. 
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Verdict : Guilty of manslaughter, with reconnnendatioils of mercy. 
Judgment : I~nprisoilrnent i n  the State's prison for not less than five 

nor more than ten years. 
Defendant appeals, assigning errors. 

Attoi-ney-Genera7 I!reimrnitt and dssislatnt Attorney-Gencral S a s h  for 
fht? S t a f e .  

E'oJger (6 Forger for defendant. 

STACY, C. J. The validity of the tr ial  is called in cjucstio~i by a num- 
ber of exceptions and assiglments of error, hut detailed consideration of 
them is omitted, as the Llttorney-Gcneral confesses error, and we find i t  
necessary to award a new trial for  error in the following instruction: 

"If you firid beyond a reasonable doubt that  tlie boy was driving the 
r:ir a t  suc.11 a rate. a t  the time lir hi t  tllc deceased that his car was riot 
under control, so as to stop a r d  saTe tlie life of this woman, however 
liegligcnt she may have been, i t  ~ ~ o u l d  be your duty to find him guilty of 
n~a~lslaughter."  

T1ii.r i~lstruction took from the defendant his ulea of misadventure or 
unavoidable accidciit, and deprived him of the coiltelltion that  tlie negli- 
gence (not contributory negligelice) of the deceascct was the sole prosi- 
illate cause of liei. death. S. zq. I'almc~r, an ir ,  1i3.3. Contributory neg- 
ligencc oil the pal-t of the decenscd, which e x  ri  termini  iniplies that  
tlie negl ige~~cc  of tlic clcfeildant was one of the causes of the injury, as 
distinguisllcrl from a self-inflicted wound, \\llich perforce carries a dif- 
ferent mranirlg, has no place in the law of the case. 8. v. X c l c e r ,  If5 
K. C., 761, 94 S. E., 6b2. But  the defendant is entitled to show, if he 
can, that  tlw deceased  net her death, nholly as a result of her own mis- 
fortune, and not because of any culpable negligence 011 his part. 8. v. 

Il7haley, 191  x. C., 387, 132 S. E., G .  
fiTcm trial. 

(Filed 30 October, 1'329.) 

Ckiminal Law L -Appeal in this case \\as not from final judgment and 
was dismissed in tbr Supreme Court. 

TYhere the jutlpuler~t i n  :I cri~ninnl action for a niisclemeiu~or has been 
suqpenilcd until the trial of a civil action against the defenclant, the cobt 
i> no ptr t  o f  the l~uni.llmcnt, the effcct of the impobition of cost hein:: to  
vest the coct in those elltitled tl~t.reto, and an  nppeal therefrom. not being 
f rom n f i i ~ n l  judgment or one nhich is filial in its nature, nil1 be dis- 
uiissed. 
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APPEAL by defendants from Noore, J., a t  April  Term, 1929, of ASHE. 
Appeal dismissed. 

Attorney-General Hrummitt and dss i s tmt  dftomey-Guzeral Nash for 
tho State. 

I T r .  R. Batuguess for defendants. 

ADAMS, J. The  defendants were indicted and convicted of wilfully 
i~ l ju r ing  and removing a fence surrounding a cultivated field ill breach 
of C. S., 4317. Judgment was suspended, upon payment of the  cost, 
until the termination of a pending civil action. The  order for the pay- 
ment of the cost is  not a part  of the punishnient which may be imposed 
for the commission of a misdemeanor, the legal effect of the order 
being only to vest the right to the cost in those entitled to it. S. v. 
Crook, 115 N. C., 760; S .  v. Smith, 196 N .  C., 438. As no  final judg- 
ment has been pronounced, the appeal must be dismissed. I n  a criminal 
action a n  appeal may be taken only from a final judgment on conviction 
or from one which in  its nature is  final. S. v. Bailey, 135 N.  C., 426; 
S .  v. Jefferson, 66 S. C., 309; S. v. TT7iseman, 68 N .  C., 203; S. v. W e b b ,  
155 X. C., 426; 8. 1.. Tripp, 168 N. C., 150. 

Appeal dismissed. 

(Filed 30 October, 10'29.) 

1. Railroads D +In this case held: evidence of defendant's negligenrr 
causing injury at crossing sufficient to be submitted to the ,jury. 

I n  an action to recover damnges for the neglistmt killing of tlie plain- 
tiff's intestate, evidence tending to show that the cleftndant's rapidly 
moving train collided with an automobile the plaintiff  as tlriving at n 
nlnch used public crossing, coming upon him without cignr 1 or warning at 
:I place where the defentlant's tool and sul~ply honses obstl-ucted the inteq- 
tate's 1 iew so that he could not apgreliend the t1:unger in lime to avoid it. 
is sufficient to take the case to the jury upon the quebtion of whether the 
defendant's negligence was the prosixnate cause of the i n j n r ~  in snit 

2. SamoTestimony of witnesses that they did not hear approaching train 
give warning is sufficient to be submitted to the juq .  

\There the plaintiff's intestate has been killed in a collih,ion of his auto- 
mobile with the train of tlie defendant a t  a public crossing, and the ques- 
tion is involved as to whether the defendant negligently omitted to give 
warning of its npproaching traiu, testimony of witnesses who were present 
that they did not hear the hell ring or the whistle blow is sufficient to 
take the case to the jury on this question. 
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3. S a m e I n  this case held: question of plaintiff's negligence in fail- 
ing to  stop before crossing was for the jury. 

Where there is evidence that t h ~  defendant's train colliding with an 
auto truck of the  plaintiff"^ intestate as he was attempting to cross the 
defendant's tracks a t  a public crossing, with the train speedily coming 
upon him without warning, the question is for the jury as to the neg;igence 
of the intestate i n  failing to stop before attempting to cross under the 
rule of the prudent man under the facts of this case. 

4. S a m e u e s t i o n  of whether crossing mas extraordinarily dangerous 
requiring watchman or gongs was for the jury in this case. 

While i t  is negligence per se for a railroad company not to observe a 
statutory requirement of maintaining gates or safety devices, or watcli- 
men at a grade crossing, it is also incumbent upon it, in the absence 01 
statute, to do so the crossing is much used by the public and is more 
than ordinarily dangerous, and the failure to do so would be a great 
menace to the public, and the question of whether or not such precautions 
were required is fo r  the jury under correct instructions under the evidence 
in this case. 

APPEAL by defendant from Sum,  J., and a jury, a t  February Term, 
1929, of LEI~OIK. N O  error. 

This is  an  action for actionable negligence brought by plaintiff, ad- 
ministrator of Leslie Davis, against the defendant for killing his intes- 
tate a t  a street crossing. The  defendant denied negligence and pleaded 
contributory negligence. 

Leslie Davis, a young white man about 30 years old, drove a truck 
selling bottled soft drinks in crates, for  one W. F. Tyndall, who lived 
in  Kinston, who was in the bottling business. Davis drove a Chevrolet 
truck weighing about 2,500 to 3,000 pounds, which usually carried a 
load of 3,000 to 4,000 pounds. The  truck had a cab the width of about 
31i2 to 4 feet. The  distance from the front of the truck to the back of the 
driver's seat was 79; feet. The  front of the truck was 6$'? feet from the 
driver. On the morning of 6 April, 1927, he left the city of Kinston 
with a negro boy, Joe Smith. Davis was driving the truck;  they went 
to Goldsbo'ro, P ine  Level, Selma and then to Smithfield. They drove 
across the railroad tracks on Johnson Street and stopped a t  J i m  Obey's 
store on the east side of Johnson Street and on the east side of defend- 
ant's railroad. The store was on the south side of the street. Joe  Smith  
usually handled the crates. After making a delivery a t  Obey's store, 
they got in the cab, Davis a t  the wheel and Smith  beside him. T h e  cab 
was the usual one of such trucks, closed with doors on both sides, six 
windows counting the front  one-nothing to obstruct the view of one 
riding in  the cab. 

The  railroad r an  north and south, and Johnson Street east and west. 
There were four tracks of the defendant railroad that  crossed Johnson 
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Street and a spur track branching out from the first east track leading 
to the ice plant on the north side of Johnson Street. T h e  tracks of de- 
fendant are within the corporate limits of Smithfield. From the east 
side of the northbound main line traclr, the second east track which 
passenger train KO. 80 was on, which killed Davis, to thc: side of Obey's 
store is  67 feet. There was a roadway, alley or lane about 20 feet wide 
to the west of Obey's store going south and back of and to the east of two 
railroad houses which faced the railroad, the two 11ou~;es fronting on 
track one. A tool house 14.4 feet by 16.4 f c ~ t  and 11.2 feet high, a few 
feet from Johnson Street, and a supply house a few feet south of the 
tool-house, which is 30.4 feet by 1294 feet and 15.7 feel high. Before 
reaching Johnson Street, south of these two houses, tlle tracks of de- 
fendant company curve practically all the way down about a quarter of 
a mile south of Johnson Street. The  tool-house is 10 feet from the 
eastern rai l  of the first track. F rom the tool-house to tlle northbound 
main line track, the eastern edge of same is about 26 or 27 feet. From 
the supply house to the east rail of the northbound main line track is 
about 24 or 25 fcet. From the center of the sidetrack to the center of the 
main line track is 15 feet. T h e  distance from the east rail of the north- 
bound track to the east rail of the pass track that  you reach before 
getting to the northbound track is 1.5 feet. Between the rails it  is about 
4.0 feet. person driving from east to west on Johnson Street when lie 
reached a point on Johnson Strect 23 feet from the east  ail of the main 
line, the track the train was on wliich killed Davis, looking south his 
~ i e w  ~vould hit  the tool and supply houses. After lie clelred the houses 
a t  a point 23 feet from the east ra i l  of the main line, his view would hit  
the curve some 147 yards down the track-12 fcet from the east edge of 
the rail of the northbound track he could see down the track 800 feet. 
Driving in  a car the front end ('would be on the side tm:k (first track) 
adjoining the main line (second track) before he could see any distance 
towards the south down that  main line track" in the direction the train 
No. SO was coming, which killed Davis. "After clearing those buildings 
going towards the main line, I would say you could see 250 feet" (about 
Y i  yards) .  

Sumcrous  witnesses testified that  they heard no whisile of the train 
or bell rung for Jolmson Street crossing; no signal until the emergency 
whistle blew three short blows right close together about 50 feet of the 
crossing where Davis mas killed. When the engineer applied the brakes 
from the looks of the rai l  there were blue places-two on each rai l  
opposite each other, like something had rubbed i t  and turned i t  blue. 
"I know what they were; they looked like friction marks from the appli- 
cation of brakes." They were 30$5 feet from the center of the plank 
crossing. No. 80 was a little late, running 35 to  40 miles a n  hour. 
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There mas continuous traffic across Johnson Street used by automobilrs, 
trucks, bicycles and all kinds of conveyances and as a walkway. At  the 
time there v-as n ilegro ~choo l  i n  session: about 500 chilcireil attcwd the 
school and about 'is per c ~ n t  hare  to cross Johnson Street to go to school; 
near the crossing thcrc are t n o  stows on the south side and nu ice-llousc 
on the north side. 'The re  are probably 75  houses, stores, cliurclies and 
schoolhouses on the east side of t he  railroad where Johnson Street runs;  
that  is the way thcS get across there unless they go through and strike 
the old KO. 10  about a quarter of a mile. Johnson Street is our only 
way in and out ;  i t  is uscd largely." At the crossing "there arc  no gates 
kcpt there by thc railroad company, no bells, gongs or devices of any 
k i d  to warn of the approach of trains, and no watelinian there." Near 
the ice plant, across the street from Obey's store, is a "S. C. Law Stop" 
sign facing tlie east approach of the crossing. 

JVliell D a ~ i s  and the negro boy got in tlie cab of the truck the truck 
was facing east and within the zone brt~veen the railroad aiicl tlic stop 
s i p .  Tlie Cherrolet truck was in good condition, practically new; per- 
fect nleclianical condition. The  motor was in  fine couditiol~. 1)avis ~vns 
n good driver. 

Froin the center of the intersection of Johrisoll Street to the rimin line 
of the dcferidant cornpaliy's railroad to the center of the depot, which is 
north, is 223 fcet. From the center of Johi~son Street crossing to nhcre  
the truck was found after the nreck and carried by the train, was 300 
feet. The  body of Davis was carried by t l i ~  trail1 140 fcct from tlle 
intersection of Johnson Street. The  body of Dar i s  was found betwren 
the two east tracks. The  train that  killed Davis Tvas on track two, and thc 
truck was thrown off on the same side as the body-both throw11 ou the 
east side of the main line track two that  the train was on. Johrison S t r e ~ t  
crossing over the tracks was built of dirt and rock and timber, 10-inch - 
plank, oil both sides of the rails on the second track to make the ap- 
proach even with tlie rails. The  approach was oil a slight incline. "On 
the uass tracks the rails are level with the street. Tlie rails of the maill 
line tracks are  larger than  the rails on tlie pass tracks-stand u p  higher 
on the track and are heavier." The train consisted of "four espress cars, 
a niail storage, mail postage, baggage car, colored coach, white coach, 
and Kern York Pullman, and in  addition to that  the engine and tender." 
The  average car is about 60 feet and the engine about 100 feet, total 
length of train 700 feet. 

The  train approaching Johnson Street, the rear end of the last coach 
was 5.8 feet lower than the front of the engine. 

"The truck backed back from in front of Obey's store on the side just 
off to  one side of the street, and that  made i t  face the railroad, and it 
curved out and started on across the railroad track. Approaching the 
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railroad track from the east going along Johnson Street towards Smith- 
field you do not have any view down the track to begin with on account 
of the obstruction of these two houses unti l  you get beyond those houses 
going toward the railroad. You would have to get clown beyond, in other 
words, by these two houses on the right-of-way; that  would put you 
about to the first sidetrack." "Johnson Street i n  front of Obey's store 
is  about 20 to 25 feet." "As to the construction of the crossing, the only 
thing I know is there is a board on each side of the T-iron, and then 
there is dirt,  and i t  is  a narrow crossing about 10 feet wide." I t  was in  
evidence that  trains were frequently crossing Johnson Street day and 
night. - 

Joe Davis, the negro boy, described what happelled thus:  "After we 
delivered the drinks to Obey's store this day me got in the truck and 
backed right short around Obey's store corner; there is a little lane dowii 
there: we backed the truck from in front of this first store. then wc 
started on across the railroad. At  that  time I was in the truck-in the cab 
with X r .  Davis. I was looking to the right and hc  was looking to the 
left ;  the right is towards the depot. I did not hear any train blow until 
i t  was right on us. The  first knowledge I had that  there was a train 
coming, I looked toward the station to the right, and the people were all 
looking that  way; looked like they were mad or something, and I looked 
down to the south and saw the train coming. A t  that  time i t  mas a little 
over 100 yards from us, and a t  that  time the truck was between the first 
and second tracks, and the front  wheel was on the track on which the 
train was coming. When thc train got there right on us, it  got almost on 
the running board when i t  blowed; he blowed the d e a h  blow, and I 
jumped out between the tracks. When I first saw the train i t  was a little 
further from us than from here to the rear of this court-room; I could 
not tell how fast i t  was traveling. When I saw the train I said, 'Lordy, 
Mr. Davis, there comes the train,' and he said 'Lord God,' and I 
jumped out. I had my  foot on the running board when the train blew 
the three whistles; then when the train hit  the truck I had just passed 
the back end of the truck running. . . . T h e  truck was traveling 
about 10 miles a n  hour. We had not changed gears. H e  generally 
crossed clear across the track in low gear;  he had not gotten out of low 
gear a t  the time the accident happened. When I jumpe(l out the truck 
was running 10 miles an  hour ;  when I jumped out I mas facing towards 
the east ;  I jumped out backwards. I had to catch myself and start 
back the other way and run." 

The issues submitted to the jury and their answers thereto, were as 
follows : 

"1. Was  the death of the intestate, Leslie Davis, caused by the negli- 
gence of the Atlantic Coast Line Railroad Company, as alleged in the 
complaint ? Answer : Yes. 
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2. Did the said Leslie Davis, by his own negligence, contribute to his 
death, as alleged in  the answer? h n s n e r :  KO. 

3. What  aniount of damages, if any, is the plaintiff entitled to recover 
for the death of the said Leslie Davis? Answer: $15,000." 

The defendant ~ n a d e  numerous exceptions and assignments of error, 
anti appealed to the Supreme Court. The material oncs mill be con- 
sidered in  the opinion. 

Jlanning S- J l a n n i n g  and F. 1;:. Wal lare  for plaini i f i .  
Rousc  S- Rouse for de fendan t .  

CLARI~SOS, J. The first n~a i l i  assignment of error by the defendant 
was to the refusal of the court below a t  the close of plaintiff's evidence, 
and a t  the close of all the evidence, to dismiss the action or for judgment 
:IS in case of nonsuit. C. S., 567. This assignment of error cannot be 
sustained. 

-1s often repeated: " l t  i s  tlie settled rule of practice and the accepted 
position in this jurisdiction that, on a motion to nonsuit, the evidence 
which makes for the plaintiff's claim, and which tends to support her 
(.apse of action, whether offered by the plaintiff or  elicited from the 
tiefenda~lt's witnesses, will bc taken and considered in i ts  most favorable 
light for the plaintiff, and slit is 'entitled to the benefit of every reason- 
able intendment upon the eridenccx, and every reasonable inference to be 
(Iran-n therefrom.' " Goss 1 . .  1Tril1ianzs, 196  N. C., a t  p. 216. 

The eridencr was conflirting in  many respects, but we must consider 
it in tlie light most farorable to the plaintiff, taking into consideration 
all the evidencr. I n  the town of Smithfield plaintiff's intestate and his 
nrgro helper crossed tlie railroad tracks on Johnson Street going east in 
a truck. ,2fter drlirering from tlie truck bottled drinks at the first store 
on tlic south side of Johnson Street, they started to recross. They both 
vntrred the cab, plaintiff's intestate a t  tlir wheel, the negro boy by his 
side. The  cab was then facing east. The  driver backed the truck into a 
1a11e or alley bptween the storc and the first railroad track to turn  so as 
to cross tlic railroad. The  driver's seat was 6'{2 feet from the front of 
the truck. H e  had to cross the first track and the main northbound track 
( swond)  going west. The  crossing on Johnson Street over the second 
track mas only 10 feet wide-that was the width of Johnson Street a t  
that  point-at least that  was the length of the timber placed on each 
side of the T-rails so that  vehicles could climb over. He had to adjust 
thc heavy truck to the narrow passage provided over the T-rails. The  
train was approaching this crossing on the main northbound track 
(second) running 35 to  40 miles an  hour, without any signals being 
heard, either whistle or bell for  the crossing. The  crossing was in a 
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thickly settled p o ~ t i o n  of a t o ~ ~ n ,  much traveled, with no device of any 
kind or wntclin~an to give warning of the approach of trains. The train 
was coming north around a curve, tlie rision of plaintiff's intestate was 
obstructed by n tool and supply house of defendant company. Plain- 
t i P s  intestate was looking to the left i n  the direction that  the train was 
coming. It n as  impossible for h im to see the oncoming train on account 
of tlie obstructions. H e  was a good driver, the machine in perfect me- 
chanical condition, running 10  miles an hour in low gear. AS he pro- 
ceeded and passed where h e  could get a vision of the oncoming train 
from where lie was sitting, i t  was only 23 fcet from the main track on 
~ ~ h i c l i  the trnin was coming, and from the cab where he was sitting to 
tlie front  of the niacliine was 6l,& feet. H e  had only 161/2 feet for  the 
nincliine to travel before reaching track two, which the oncoming train 
IVAS 011, and ~ o d d  only see, by the testimonp of one witness, about 84 
yards, and another 147 yards, dovn  tlie track. Thus, from the evidence, 
he got in this perilous danger zone. The  machine did n3t get over the 
second track;  the rails between the tracks were 4.9 feet. Plaintiff's 
intestate's body was carried about 140 feet and the truck. carried about 
300 feet, and both thrown off on the east side of the niain track. As a 
matter of law, mc think there was sufficient evidence to be submitted,to 
the jury on the question of negligence and contributory negligence, and 
the court below correct in refusing to  nonsuit plaintiff. 

I11 Rzissell L*. R. R., 118 X. C., a t  p. 1108, i t  is said:  "It is  thc duty 
of an engineer i n  charge of a moving train to give some s,gnal of its ap- 
proach to the crossing of a public highway over a railway track or to a 
iarossing ~vliich the public have been habitually permitttd to use; and 
where he fails to  do so, the railway company is deemed negligent and 
:zns~r.erable for  any in jury  due to such omission of dury." Pwry v. 
R. R., 180 N. C., 290; Rigsbce 11. R. R., 190 K. C., 231; E ' a ~ w o o d  v. 
R. R., 192 N. C., 27; Fmnlzli ,~ 1 ) .  R. R., 192 N. C., 717; Finch v. R. R., 
19; S. C., 190. 

I n  E'rnn1:li~~ v. R. R., supra, at  p. 719, i t  is said:  "The plaintiff testi- 
fied that  he  heard no signal prior to or a t  thv time lie stepped upon thc 
crossing. This is some evidence that  no signal mas given. . . . The 
law makes i t  the duty of tlie person using a crossing of a railroad track 
to niakc diligent use of his senses in order to  discorer whether there is 
danger of injury or collision.'' 

"Failure to stop before crossing a railroad track cannot be declared 
to be contributory negligence as matter of lam, but that  i t  should be con- 
sidered by tlie jury in connection with the surrounding cii*curnstances in 
deterniining whether the party was exercising the care of one of ordinary 
prudence." Prrry  v. R. R., supra, a t  p. 297. 
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I n  Shepard v. R. R., 166 K. C., at p. 345, i t  is said:  " I t  is also estab- 
lished by the weight oE authority tliat it  is not always imperative on a 
travcler to come to a tonlpletc stop before entering on a railroad cross- 
ing;  but 'whether lie must stop, i n  addition to looking and listening, 
depends upon the facts and circunistalices to each particular case, and so 
is usually a question i'or the jury.' B a d w r  v. R. R., 103 S. C., a t  p. 
694-5.'' 

The  law is thus stated in TT'illiams I,. R. R., 187 S. C., at p. 353: 
"Gof v. R. R., 179  2;. C., 216, as already stated, cites the rule laid 
down in E d r c a ~ r l s  c. R. R. (120 N. C., 79))  that  the failure to hear 
signals is  sufficiei~t to t a r ry  the case to the jury, and it was further held: 
'If his (plaintiff's) view is  obstructed, or his hearing tlie approachir~g 
train is prevented, ant1 especially if tliis is done by the fault of the de- 
fendant, and the conipany's serrnnts fai l  to warn hiin of its approach, 
and, induced by tliis f,iilure of duty, TI hicli has lulled him into security, 
he attempts to cross tllc track and is injured, having used his faculties 
as best he could, undea the circumstances, to  ascertain if it  was danger- 
ous ahead, negligence will not be imputed to him, hut to the company, 
failure to warn hinl being regarded as the proximate cause of any 
illjury received,' citii g X e s i c  V. R. R., 120 K. C., 490; 0 s l ~ o 1 . 1 1 ~  v. 
R. R., 160 N. C., 309." 

''It is conceded by all the autliorities that the standard by which to de- 
termine whether a person has been guilty of negligellce is the conduct of 
the prudent or careful or  diligent man." Higelon, Torts, 161. 

"Contributory negl gence is tlie negligent act of a plaintiff which, 
coiicurririg and cooperating nit11 the ~iegligeiit act of the defendant, is  
the proximate cause oi' the injury. The  same rule of due care which the 
defendant is bound to observe applies equally to the plaintiff. There is 
really no distinction 1)ctween iiegligence of the plaintiff and negligencch 
of thc defendant, except the plaintiff's negligence is called contributorx 
negligence. The law further says, . . . tliat contributory negligence 
mag consist of some act of omission or act of commission. I t  is tlic 
lack of due diligeiicc clr the lack of duc care in doing the r r o n g  thing at 
the time and place, or in doing nothing whcn something should liavc been 
done. That  is to say, (lid the plaintiff fail to exercise due care rt-hich ail 
ordinarily prudent man would have exercised uiider similar circuin 
stances, and was said failure so to do tlie proximate cause of liis injury ?" 
Inge  v. R. R., 192 N. C., at p. 531. The  above charge on contributory 
negligence held correzt. Certiorari denied. 273 U .  S., 753. I t  goes 
without saying, as it is so well settled, that the proximate cause of an 
in jury  is for  the jur:~. A serious and troublesome question is contin- 
ually arising as to how fa r  a court will declare certain conduct of a de- 
fendant negligence and certain conduct of a plaintiff contributory negli- 
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gence and take away the question of negligence and coi~tributory negli- 
gence from the jury. The right of tr ial  by jury shoi~ld be carefully 
preserved, and if there is any evidence, more than a scintilla, i t  is a mat- 
ter for the jury and not the court. 

"Plaintiff, while attempting to cross tlie tracks of defendant in the 
city of Sioux Falls collided with a train of defendant and the automo- 
bile in  which he was riding damaged. Plaintiff claims the accident was 
caused by the negligence of defendant's enlployees by reason of their 
failure to blow the whistle or ring the bell of the engine when ap- 
proaching the crossing. Defendant pleads contributory negligence on 
the par t  of plaintiff in not keeping a proper lookout for the train as he 
approached the crossing and in not using due care under all the circum- 
stances: I le ld ,  that  when i t  i s  considered that the smce  between the  
first riem and the rail was only twenty-fivc feet, and the space within 
which a safe stop could be made was much less owing to the projection of 
the automobile ahead of the driver's seat and of the cars of the train over 
the rail, and after allowing time to look both ways, operate the brakes 
and come to a standstill the court cannot say respondent was negligent 
in failing to stop f a r  enough from the track to escape inj..wy. I t  is one7$ 
duty to use due care, but what acts constitute due can3 under all the 
circumstances cannot be prescribed in advance, and when not so pre- 
scribed, whether or not due care was exercised becomc,j a question of 
fact for a jury and not one of law for the court." M o r r , ' s ~ y  v. Chicago, 
Miluwzckcc B S f .  Paul Ry. Po., So. Dakota, 226 Northwestern Re- 
porter, p. 731. 

I n  the case of Harriso?t v. R. R., 194 N. C., 656, the plaintiff's witness 
testified, "there is nothing in the world to keep a man from seeing the 
train approaching from the south if he would look before he got on th(8 
track.'' Harrison's intestate, Lomax, had stopped his nmchine wait i~ip 
for the freight train going southwardly to pass over thcb crossing. "If 
Mr. Lornax had looked from where he  was sitting in his autoniobile, I 
mould say, in my judgment, he could have seen the train, which struck 
him, approaching for a distance of 75 or 100 yards." 

I n  the case a t  bar, plaintiff's intestate was looking to tlie left-thv 
direction the train was approaching. Hi s  view had tlierttofore been ob- 
structed by defendant's houses. H i s  machine was r u n n i ~ g ;  whether hc 
could have stopped in  time was a question of due care for thc jury. Wc 
think the Harr i son  case is distinguishable from the present action. 

The second main assignment of error by defendant was to the effect 
that  the court below improperly instructed the jury in  regard to the duty 
of defendant in  reference to safety device or watchman a t  the crossing 
where plaintiff's intestate was killed. This  assignment of error cannot, 
be sustained. 
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There was continuous traffic across Johnson Street used by automo- 
biles, trucks bicycles, and all kinds of conveyances and as  a walkway. 
At  the time there was a negro school in session; about 500 children 
attend the school and about 75 per cent have to cross Johnson Street to 
go to the school; near the crossing there are two stores on the south side 
and an  ice-house on the north side. "There are  probably 75 houses, 
stores, churches and schoolhouses on the east side of the railroad where 
Johnson Street runs;  tliat is the way they get across there unless they 
go through and strike tlie old S o .  10 about a quarter of a mile. Johnson 
Street is our only way in  and out;  i t  is  used largely." At  the crossing 
"there are  no gates kept there by the railroad company, no bells, gongs 
or devices of any kind to warn the approach of trains and no watchman 
there." 

On the evidence the court below charged the jury as follows: "A rail- 
road conipany is not legally bound to provide and maintain gates a t  
street and highway crossings along its line, unless so required by statute 
or ordinai~ce, or  unless it appears that  the particular crossing is pecu- 
liarly dangerous. I n  the absence of a statutory requirement i t  is not 
negligence per sc ( in  itself) fo r  a railroad cornpal~y to  fail to maintain 
n flagman o r  \ i~~tchiniin a t  a gradr  crossing of its track and a public road 
to warn travelers 011 such road of appro;~ching trains. T h e  mere absence 
of a statute requiring a flagman or watcliinai~ a t  crossings will not, how- 
ever, of itself relieve tlie railroad company from the duty to maintain 
ollc3, a i ~ d  where : I  crossing is so peculiarly dangerous tliat the reasonable 
wfety of the trawling public rcquires t l ~ c  presence of a flagman or other 
extraordinary nic.ans to s ig~la l  the approach of the trains, it  is incumbent 
npon the r a i l r o d  ronipauy to cn~ploy such ineans. I t  is for the jury to 
say wlicthtlr u ~ ~ d e r  a11 tlw circun~htanccs of a particular case the rail- 
road has been guilty of ncgligencr ill not rn :h ta in ing a flagman or 
xatchman at a particular crossing. Ikfore  a jury \\ill  be warranted in 
wying, in the ttbscnce of ally statutory direction to that  effect, that  a rail- 
road c~on~puily sl~ould keel) it f l : ~ g ~ n a l ~  o r  ~ v a t c h n ~ i ~ ~ l  a t  a crossing, i t  must 
first 2x2 shown that  SUCII  (wming  is more than ordinarily hazardous, as 
for instnncc., that it  is iu it thickly populated portion of a town or city, 
or that  the \ic\v of the ti~avk is obs t ruc td  either by the company itself 
or  by other objects proper in themselves. The frequency with which 
trains are passing, and the nmonnt of travvl, or noisr, arc d s o  material 
rircumstanccs in considering the qiicstion of danger." 

I t  \\ill be noted that the court \)elow c1i:lrgcd in  the present ac'tion 011 

the widence: " I t  must first bc sl~own that such (~r05sing is more than 
ordinarily hazardous, as for instancc, that i t  is in a thickly populated 
portion of a town or city, or  that the view of the track is obs t ruc td  
(lither by the company itself or bp other objccts proper in themselves. 
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The frequency with which trains are passing, and the amount of travel, 
or  noise, are also material circumstances in considering the question of 
&mger." 

I n  Batcl~elor c. R. R., 196 N. C., a t  p. 87, speaking to the subject, it  i s  
said:  "Applying these principles of law to the facts disclosed by the 
record, there is no eridence of obstruction existing at this crossing; 
neither is there evidence that  the vision of a traveler was obscured bv 
curres, cmbankrnents, buildiligs or other conditions, which rendered the 
crossing more than ordinarily hazardous, nor does the record disclose 
any condition of peculiar danger. Therefore, we hold that  the failure 
of the defendant to maintain gates or gongs a t  this crossing was no evi- 
dence of negligence." 

I n  the present action thc eridence was plenary to be submitted to the 
jury that the vision of the traveler was obstructed which rendered the 
crossing more than ordinarily hazardous and peculiarly dangerous. I t  
must be borne in mind that  this was not a country crossing, or i n  a 
thinly settled comrnu~lity, but a street of a town thickly populated, much 
trawled, :I busy tlioroughfarc. Defendant's t rain frequently passed i t  
day and night. R. R. 2.. Iuc~s, 144 U. S., 408; Dudlc?; v. R. R., 180 
S. C., 34; Blum v. R. R., 187 N. C., 640; Finch u. R. R., supra. 

I t  will be ~loted that  i n  a11 the cases in this iurisdiction where the 
quwtion was Irft to the jury, tlic eritlencc mas siniilar to that  in the 
present artion. The ev idc~~ce  was different in the Batchclor case, supra, 
thc evidcncc was that  "plaintiff's iiltestatc was t rawl ing on a much 
trawled road as a county road, but not as a highway." The U a f c h e l o ~  
cusc, s ~ i p r a ,  is a~~no ta t e t l  in 60 A. L. R., 1091. The  a~inotations give 
nunicrous r i tat iom from many States a n d  cites the Ilafchclor case under 
the following, at p. 1096(:1) : " l t  may bc statcd gcwerally that, unless 
rcyuircd by stntutc or ordcr, :I railroad conipany is  unller no duty to 
l)roridc gates, go~igs,  or other safety dc~icc>s a t  public crossings, and 
that, thcrcforc, tlic fnilurc to do so at any particuI:~r crossing is not 
r~cpligcncc per ~ ( 7 . ' '  Tlic J)~~dle?/  iil~id B I u ~ z  C O Y C S ,  supra are annotated 
: ~ t  1). 119G(b) : "Wl~crc. the ovidcncc~ shows that a railroad crossing is for 
:illy I ' C ~ S O I ~  pc~u l i a r ly  d:ingcrou~, it is a qucstio~l for the jury whether the 
degree of care which a rnilrond company is required to exercise to avoid 
;irc.iclcnts at crossings imposcs on tlir company the duty to provide safety 
d e ~ i c c s  at t11:lt rros41lg." 'I'llc Ijafch clor cusp, supra, sustains this 
l~ositiou. 

The following is set fort11 ill Roses' Notcs on United States Reports, 
lic~risrd Ed., Supplr~ncwt. Vol. 3, a t  1). 197: "Whether ordinary care 
requires flagman a t  crossing is for  jury. Follo~ved in Panama Railroad 
Company z.. Pigof, 254 U. S., 653, 65 L. Ed., 43, 41 Sup. Ct., 200, in 
action for death of ~ n i ~ l o r  of sewn ycars, question of whether proper 
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care required railroad to have flagman o r  gate a t  crossing was for jury. 
Lofland's Brickyard Crossing Cases, 5 Boyce (Del.), 157, 91 Atl., 288, 
i n  action for irljuries in crossing accident, failure of railroad to station 
flagman a t  crossing is evidence to be submitted to jury;  G l a n v i l l ~  I * .  

Chicago I;". I .  d P. R. Co., 190 Iowa, 180, 180 N. W., 133, in action 
for injuries received in collision of automobile with train, failure to 
maintain flagman or signaling derice is not basis for charge of negli- 
gence, in  absence of shorcing crossing is zrnusually dangerous; I t ' ic l~i fo 
Falls d AT. W .  co. v. G r o ~ e r s ,  81 Okla., 53, 196 Pac., 678, in action for 
death from backing of train a t  railroad crossing, whether railroad was 
negligent in not maintaining flagman or automatic signals, though no 
statute or ordinancc required them, lvas for jury." (Italics oui%s.) 

We think the court laid down the rule in the charge approved in this 
jurisdiction in  this particular action. Tlic generalities i n  the charge 011 

the subject is  not so antagonistic or  conflicting as would be held preju- 
dicial or reversible error, as was held in Ma!/ v. GI-or(>, 195 N. C., 235. 

The  third main assigiimerit of error by defendant was in regard to the - 

charge 0x1 sudden peril and emergencies. We (lo not think this ran  b(t 
sustained. ParXw z .  R. R., 181 N. C., at p. 103; O d o m  v. R. R., 103 
S. C., 4-12. Tlie other assignments of error as to admissibility of testi- 
mony arid other csceptions to the charge, we do not think, if error, are 
reversible or prejudicial. On  the whole record i t  appears that  the court 
below tried the action with care and the cliarge covered c w r y  phase of 
the law bearing on thc eridcncc. T T c i  can find in Ian- 

(Filed 30 October, 1939.) 

1. dppcal and Error G b-Fkccptions not discussed in hrirfs art, decmwd 
abandoned. 

\Vliere in  groupi11: esccy~tioi~s t:~keu ul~oll  the trial the ; ~ l ) l ) ~ l l i i ~ ~ t  dot':: 
I I O ~  I~riug forw:~rd i n  his Ibricf others ht. h n s  tnBt.11. tllc liitttsr will 1 ) ~  rc,- 
;larded as :~balitlonecl. Itules of Practic-e, 192 S. C., 8%3. 3. 

2. Appeal and Error J cl--Admission of testimony of n~attcrs admitted 
in pleadings and testified to by others will  not br held for error. 

IVlicre the phy.;ieial~ of the 111:1i1ltib nho t~tte~icled him after a permla1 
injury 11c. 11x1 receir-ed tr~tifics a s  to matters t l ~ c  l~laintiff had told him 
after the injnly, the :ttlmissio~i i n  cvic1c.nce of the testimony of the ~liysi-  
ci:~n nil1 not be taken ns error when the matter olrjected to liah been ;id- 
mitted in the l~lewililigs and is cumnlati~c of eviclr~nc(~ of othcr w i t ~ ~ c ~ r ~ e s  
not objected to. 



I N  T H E  SUPREME COURT. 

Evidence K L E x p e r t  witness may testify t o  symptoms complained of 
at t ime of examination by t h e  person injured. 

I n  an action to recover damages for an a l l e g ~ d  persmnl injury it  is 
competent for the ntteuding physician to testify a s  to what his patient 
told him of his symptoms and physical condition a t  the t ime of the physi- 
cian's examination. 

Trial B -Where objection is not made  t o  question a motion t o  
s t r ike o u t  responsive answer will no t  be  allowed. 

Where the master is sued for damages for a llegligent iujury iuflicteti 
on his servant by reason of defective tools or appliances furnished the 
latter to do his work, a n  exception must be duly taken to an incompetent 
question calling forth admission of the master's vice-principal, and when 
taken only to the answer of the witness on motion t o  strike out, the escep- 
tion mill not ordinarily be considered on appeal when the answer is re- 
sponsive to the question. 

Master a n d  Servant C b--Doctrine of res iysa loquitur applies in 
th i s  case. 

Where it is sho\w that the servaut in using an electrically driven saw 
furnished him by the master and under the milster's control, has been 
injured in its use by tin electrical shock which would not ordinarily occur 
undcr the circumstances, ;I presumption of the n~tister'a negligel~ce in 
fnn~isliitig an iml~roprr :ipplinnce will arise, which d w s  not affwt the 
burden of proof in tlie servant's action, but wliicli is  s~~tticient to sustain 
1111 affirmative nnsweu to the issue of negligence nnlew the defc~ntlant 118. 

~llitisfi~(1 the jury ot l i tw~ise U I I ~ ( L ~  the evitlt~licc. 

~ P P E A L  by  defendant  f r o m  h'indair, J . ,  at  M a y  'I.'ern~, 1929, of 
ALABIAXCE. K~ error .  

T h o  defendant  is  a corporat iol~,  and  on 6 August,  1928, \ \ a s  engaged 
i n  the construction of a manufac tur ing  building i n  t h e  ci ty  of Burl ing-  
ton. T h e  plaintiff was employed by the  defendant as  :i laborer on 
the building, and  was required or  permitted hy  tlie d e f m d a n t  to  use a 
saw which was propellctl by  electricity. H e  alleges thai tlie defendant 
negligently proridcd for  liiiii a defcrtive saw, and  t h a t  by reason of the 
dcfcct, while engaged i n  t h e  performance of the dutics f o r  which he  mas 
employed, h e  naq  i ~ i j u r e d  by  an clectric s11oc.k t r n n s m i t t ~ d  by  means of 
o r  oil account of t h e  dcfcctivc tool with wl1icl1 he was required to work. 
Tlie defendant  denied the  mater ial  allegations of the  plaintiff, a n d  at  the  
t r i a l  the issues of negligence, assuinption of risk, and  co t~ t r ibu tory  negli- 
gence were answered against the defendant  a n d  dam:ges were du ly  
assessed. Upon t h e  verdict judgment  was rendered f o r  tlic plaintiff and 
tlie defendant e x c ~ p t e d  and  appealed upon assignnicnts of e r ror  pointed 
out  i n  the  opinion. 

Long d? Allen f o r  plainfif. 
Coulfcr ,  Coope r  (6 Carr f o ~  d e f e n d a n t .  
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ADAMS, J. The defendant groups some of i ts  exceptions under four 
assignments of error and abandons several others which were taken on 
the trial, but were not brought forward in its brief. Rules of Practice, 
192 N. C., 853, 28. I n  our opinion neither assignment can be sustained. 

I n  the first i t  is contended that  Dr.  Brooks was permitted in  his  
direct examination to relate what the plaintiff had told him in refer- 
ence to his past condition-that, i n  consequence, the physician's tes- 
timony consisted of a statement of past occurrences which should not 
hare  been admitted in  evidence. The  witness said, "He (the plaintiff) 
told me he received an  electric shock last August in his right shoulder." 
This  is the only reference to the plaintiff's previous condition. Tha t  he 
had received an  electric shock was admitted in the defendant's answer, 
and this admission was not controverted on the trial. Evidence that  the 
plaintiff, when examined by the witness, described his physical condition 
and complained of headache and dizziness was clearly competent. Roul- 
hac v. White, 31  K. C., 63; Bila  v. Ilolw~es, 33 N. C., 16 ;  Howard  v. 
W r i g h t ,  173 N. C., 339; M a r t i n  v. H a n e s  (To., 189 Pu'. C., 644. 

0. A. Barkley, a witi~ess for the plaintiff, testified as follows: 
"Q. State what, if anything, Mr. Lloyd said about this saw X r .  

Bryant was using? A. I I e  said there was a shortage in  the saw." 
Defendant objects and mores to strike out. Decision reserved. 
"Q. Who said tha t ?  .I. The superintcndrnt. 
Q. When was th is?  A. Some two weeks after lie was hurt. 
Q. Was Mr. Lloyd connected with the Burns-Hammond Construction 

Company a t  the tirne of the conrersntion? A. I don't know. Mr. Bryant 
said he  was. 

Q. Where did you find X r .  Lloyd a t  the t irnr? ,I. 0 1 1  tlie job u p  
there." 

Defendant rcnexs motion to strike out tlic tcstiniony conceriiing u h a t  
Mr. Lloyd, the superintendent, said about t h r  saw some two weeks after 
the occurrence. O~er ru led .  

I t  will be observed that tlie defendant did not object to tlir first ques- 
tion, but mored to strike out the answer. Such motions are often allowed 
when the answer is  not responsire to the question and contains preju- 
dicial testimony of a fact conccriiing which the objecting party was not 
put on notice. Bu t  when the answer is  directly rcsponsive i t  %ill usually 
be permitted to stand unless i n  apt  tirnr objection was made to the ques- 
tion propounded. I n  Dobson c. R. R., 132 N. C., 000, it is said:  "A 
party may waive his right to the exclusion of incompetent testimony, 
ever so objectionable, if he fails to assert his right in due time; and so, 
when a witness is being examined in an improper manner, the objectiorl 
to the character of the examination should be made known in  apt  t ime; 
otherwise the party prejudiced will be deemed to ha re  waived it. 
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large par t  of the testimony of the witness Finch was incompetent because 
i t  was hearsay; but the defendant, so f a r  as  the record discloses, did not 
enter any objection in the manner required by law. Objection should be 
interposed when the incompetent questions are asked. I t  will not do to 
object after the question has been asked and :insmered. This would give 
the objector two chances, one to exclude the testimony if unfavorable to 
him and the other to make use of it if farorable;  and for this reason the 
law requires that  parties should act promptly or else the right to hare  
testimony excluded, or the examination conducted within proper limits, 
will be waived." Brown v. Hillsboro, 185 S. C., 368, 373 ; S.  v. Stancill, 
175 N. C., 683. The admission of incompetent evidence without objec- 
tion is assignable as  crror only when the evidence is made incompetent 
by statute. Johnson I - .  L l l len,  100 S. P., 131. I n  any event, the evi- 
dence excepted to was cumulative. After lZarlrley had ccmcluded, T. L. 
Starling testified on behalf of the plaintiff, without objection, to the 
identical fact mentionrd by Barkley. I n  these circumstances the excep- 
tions addressed to the kidmissioli of.Barkleyls testimony must be over- 
ruled. il'ilghman 1 . .  IIa~/roch. ,  196 S. C., 780; ! l o l e ~ n a n  z .  Shipbuilding 
Po., 192 S. C., 236; Got/fr.!j 1'. 1 7 f i l l t i c v  Co., 1 8 5  S. C., 285. 

The defci~dant excepted to the follo\r.ing instructioli: ' 'There is no pre- 
sumptioli of negligence ill this case unless you find by the greater weight 
of the evidel~cc that  the plaintiff received an electric shock which injured 
him from this electric ~nacliilie. I f  you find by the greater weight of 
the eritlenre that Bryant was injured by an electric shock, and that i t  
wzs caustd by that electric saw, t11t.11 I charge you tliat that  ~ r o u l d  make 
out :I prinia facie case of negligence against the defendant; the law 
~rou ld  raise a presuniption that  it came from some negligence on the par t  
of tlic d e f c ~ ~ d a ~ ~ t ;  that  would not be coirlusivc presumption and would 
]lot shift thc burden to tlie plaintiff, but notlii~lg else appearing the jury 
would bc justified in renciering a verdict ;igainst the defendant upon the 
i ~ s u e  of ~~cgligelice. I t  simply nleails tliat there was a presumption 
raisctl m ~ d  that the dcfelidant call come forn-ard x i t h  hi:; evidence and 
explain away the presumption so as to dcstroy the presumption, if the 
jury f i d s  from the eridei~cc that it has donc so." 

Tlic poilit of nttacli in this i l i s t ru r t io~~  is the asserted ~iisapplication 
of tlie doctrine of rcs ipsa lor/ziit.ur. This phrase, it  will lje noticed, was 
not used here; but the jury n a s  told that  a finding that  the plaintiff had 
hccn injured by an electric shock cnused by the electric saw mould make 
a prima facie case ngwinst the defe~~d:mt-that it would raise a presump- 
tion of t h ~  defeudaut's negligencr, h i  close relation with this, his Honor 
gave tlie further i n s t ru~ t ion  that  to establish actionable negligence the 
plaintiff was required to show by the greater weight of the evidence 
that thc tlcfei~daiit failed to cxcrcise proper care iu the performance of a 
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legal duty which the defendant owed the plaintiff, and that  such negli- 
gent breach of duty was the proximate cause of the plaintiff's injury. 

A presumption of fact is defined as  an inference of the existence of 
one fact from the existence of some other fact, or an irifererice as to the 
existence of a fact not actually known, arising frorn its usual coiinectioii 
with another which is known. Jones on Evidence, see. 9 ;  Starkie 011 

Evidence, 742; H o m e  Ins. Po. 21. W e i d e ,  11 Wallace, 438, 20 Law Ed., 
197. -4 m i m a  facie case is one in  which the evidence in faror  of the 
litigating party is  sufficiently strong to call for an  answer from his op- 
ponent. Black's Lam Dictionary, 938; 31 Cyc., 1172; Rrock u. Ins. Co., 
156 N. C., 112. I n  TT'hite 1 , .  f l i n t s ,  153 S. C., 275, 297, i t  is said:  "A 
m i m a  facie casr or evidencc is that  \\-l~icti is received or contiiiues until 
the contrary is sho~vr~ .  I t  is sucli as in judgrncwt of law is  sufficient to 
establish the fact, and if not rebutted rcmair~s sufficiei~t for the purpose. 
T r o y  v. Evans, 97 U. S., S ;  X e l l y  v .  d o l ~ n s o n ,  6 Pet., C. S., 692; Jones 
on Evidence, see. 8 ;  S. u. F loyd ,  35 S. C'., 36.5; Y. v. T17i11ierson, supra. 
Even if the prima facie case he called a presumption of ilegligcnce, the 
presumption still is only eritlci~cc of i~cgligcnce for tlie consideration of 
the jury. Occrcash v.  E l e c t ~ i c  C'o., supra;  S l ~ e p a r d  t 9 .  Te l rphone  Co.,  
s u p i a ;  J fz inzpo~cer v. R. IZ., supra. Tn some of our decisions the ex- 
pressions res ipaa loqu i fur ,  prirna f a c i ~  cvidcnce, prima facie caw, a i d  
prrrumption of neg l igc r~c~  lia\-e bern used as practically synonymous. 
As thus used, each cxpressioii signifies nothing more than e d e n c e  to bc 
considered by the jury. l l ' on~blc  1 % .  Groccr?y Co., szipt-a; S f ~ z r a r t  v. 
Carpc f  Co., s u p ~ u ;  Ross  c. C'o t ton  N i l l s ,  s u p r a :  Shcpartl  7%. 7'clegrapll 
Po., s u p r a ;  , l funzpou~o- u. R. R., SlllJral. Perry  I , .  Xfy .  Co., 176 
N. C., 69." 

When i t  is  shon 11 that  an i~ ts t ru l i~ci~t :~ l i ty  ~ h i c l l  has c*ausctl personal 
injury was under the co~itrol  of the t lefr~~dairt  and thcl in jury  x a s  sucli :IS 

docs riot happe i~  in the, ordinary cour-e of thi l~gs if tluc care is obserrctl, 
the evidence should be suhmittetl to the jury as tending to show that thtj 
in jury  resulted from thc I\ : I I I ~  of tille ?:Ire. It TI :IS upon this theor!. 

The  rvceptions in the fourth assigilriient of error, relating to the actioll 
of tlie judge in refusi l~g to sct aside the verdirt and in  signing the judg- 
ment, are formal am1 were iiitcncled to preserve the dcfenda~~t ' s  right to 
present the appeal in i ts  entirety. We find 

S o  error. 
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GEORGE W. BOYD AND HIS WIFE, BETTIE BOYD, v.  F. H. BROOKS 
AXD fIrs WIFE, LELIA RROOICS. 

(Filed 30 October, 1929.) 

1. Appeal and Error J k-Agreement to fo~wdosure is abandonment of 
appeal upon exceptions to decree therefor. 

Where the plaintiff seeks injunction ngainst the sale of a certain part 
of the lands under forrclosnre of a mortgage, and appeals from the refusal 
of the court to continue the temporary restraining order to  the final hear- 
ing, and then agrees that the forec~losure sale should not he restrained as  
to t l ~ i s  part, his ilgreelnellt is in effect :i withdrawal of hia appeal in rela- 
tion to such lauds, :111tl 11t. ~ u i ~ y  not snccewfnllg ~ ~ r o s e c n t r  i t  fnrther in the 
Supremca Court. 

2. Appeal and Error J a-An appeal from the dissolution of a temporary 
restraining order will not be considered when the act, sought to be 
restrained has been done. 

An appeal involving only the valitlity of it11 order tlissolving a temporary 
restrainin:: ortler 111ade 1111~11 :I 1ndion to show rause will not he consitl- 
ewtl on ~ l lpea l  to tlie Snllrelnct ('onrt w11r11 it q)prwrs that the act so11g11t 
to be ~ ~ e s t r u i ~ ~ t d  has :~lre:~tly I)cru done. 

3. Home Site A -Proprrt~. constituting a. "Home Site.'' 
IVl~ tw n n~ortgi(gor of lal~tls a t  the time of the e s e c u t i o ~ ~  of the mortgage 

is ill possessio~~ of a c.ert;~in 1);trt thereof 011 which, wit11 the usual out- 
I)uiltli~~pr, Ilr livvs ~ v i t l ~  his fi~rnily ;IS a home, sucah land is: a "home site" 
\\ithill the uw;~l~in:: of (1. S., 4103, t111d held ill this cv~sc that :I 54.75 acres 
of f : ~ r n ~  1:111(1 is not ~xcessivt: for the purpose. 

4. Same--Rights of parties under foreclosure. of mortgage un ''home site" 
in which the wife did not join. 

IVlirre tlie wife doc,s not join in :I n~ortgitge nlntlc by ker'husband on 
tlrc. st:~tntory "holnt* sit(,'' in his lands, or Iiave 11t.r privy esamination 
takm :IS rtqnirt~tl 11s statute, the ~nortgaget? ttlkt>s suhjert to the pro- 
v i s i o ~ ~ s  of C .  S., 410::. ill111 tlw l)~~rcll:ist~r a t  the f ~ ~ r e v l o s u r ~ .  of S I I C ~  mort- 
gage side docs not ncclliirt> 1111tlcr his d t ~ d  the riglit to imr~etliate title or 
possession to thtr land. 

5. Same--Decd to home site without joinder of wife is not void. 
C'. S., 410:(, linlits t l l (~ t . E t ~ t  of the con\cymlce of a "home site" by u 

1111sl1i111tl's tlecltl or mort::nge ~nucle mithont thr  privy es:~nlination of the 
wifv. Init docs not n~nlw the cnl1vcy:lnce roitl. and tllc? effect of the statute 
is to postpone tlw title :111d the right i ~ f  pos~ession of t11e "home site" 
nntltv sucLll tlrrtl u~l t i l  the dtvttli o f  the li~isband, whrn it then passes to the 
::rnntcv subject only to t l ~ c  dowrr right of the wife if she survives him. 

6. Statutes A d-('. S., 4105 is not so vague, contradictory, and incapable 
of constri~ction as to he void. 

<'. S ,  JlU,  limitin:: the rffect of a conveyonc8e by the husband of the 
"l~on~c, site" without the voluntary signature aud assent of his wife signi- 
ticvl 1)s hcr privittv c~\:~~~lin:ltion :tworiling to law, is valid, and does not 
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fall within the ~rinciple that a statute too vaguely wortled to expreps a 
definite meaning, and ~ h i c h  is not susWptible of il~terpretntion hy  the 
courts, will l ~ e  declared void. 

STACY, C. J., clisser~tillg. 

APPEAL by both plaintiffs and defrndauts from order of Grad!/, ,J., at  
Chambers in Goldsboro, N. C., on 10 April, 1929. Plaintiffs' appeal 
dismissed. Affirmed on defendants' appeal. 

This i s  an  action to enjoin defendants from selling under the power 
of sale contained in  a mortgage executed by the plaintiff, Geo. W. Boyd, 
to the dcferldar~t, I?. H. Brooks, two certain tracts of land situate in 
Johnston County, North Carolina. The plaintiff, Bettie Boyd, wife of 
the said Geo. W. Uoyd, did not sign said mortgage. Both said tracts of 
land are  conveyed by said mortgage to the said F. H. Brooks. 

The notes secured by said mortgage were exrcuted by the said Geo. W. 
Boyd and are payable to the defmdants. 

The consideration for said notes is part of the purchasc money for orlc 
of said tracts of land. This tract of land was conveyed to the said Geo. 
W. Boyd by the defendants, and contains 330 acres. I t  i s  conceded that 
the mortgage was valid as a conveyance of said tract of land, at  the date 
of its execution, notwithstanding Bettie Boyd, wife of the said Geo. 'CV. 
Uoyd, did not sign the samt. C. S., 4101. 

At and prior to the date of said mortgage, the plaintiffs, Geo. W. 
Boyd and his wife, Bettie Boyd, occupied the other tract of land con- 
veyed by said mortgage as their home. This tract of laud contains 54.75 
acres, and is owned by the plaintiff, Gco. W. Boyd. The residence which 
was occupied by the plaintiffs a t  and prior to the date of said mortgage, 
together with other buildings used in  connection therewith, is located on 
this tract of land. After the execution of said mortgage, the plaintiffs 
moved from said tract of land to the tract of land which the said Geo. W. 
Boyd had purchased from the defendants, and thereafter occupied the 
same as their home. The 54.75-acre tract had not been allotted to the 
said Geo. W. Boyd as his homestead, in accordance with the provisions 
of the Constitution of this State. Plaintiffs allege, however, that  said 
tract of land, a t  the date of said mortgage, was the "home site" of the 
said Geo. W. Boyd, as defined in  C. S., 4103. 

Upon the allegations of their complaint, plaintiffs pray judgment not 
only that  defendants be enjoined permanently from selling, under the 
power of sale contained therein, the lands described in  the mortgage 
from Geo. W. Boyd to F. H. Brooks, but also that  the notes described in 
said mortgage be declared void, and ordered canceled, and that  plaintiffs 
have such other and further relief, both specific and general, as they 
may be entitled to. Defendants in  their answer denied the material alle- 
gations of the complaint, upon which plaintiffs pray judgment. 
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Plaintiffs prayed judgnicr~t that  in any event it be order,.d and decrerd 
that 110 tlcctl nhicli may hc niatle by tlic dcfcndant, I?. 13. Brooks, under 
tliv povr r  of s :~ l r  colltai~lcd in said mortgage, shall be efl'eetive to pass 
to thc grarltrc the right to possession of or title to the tract of land con- 
t : l i i~i~ig 54.75 a r r e ~ ,  (luring the lifetime of the plai~itiff, Jh t t ie  Boyd. 

Tlie issurs of fact  rising 011 the plcndings Irave not becw tried or dc- 
termincd. 

T l i ~  action was licard upon an order to sllo~v cause wily a temporary 
rcstrainilig ordrr  procured herein by the plaintiffs should not be con- 
tilluecl to the f i~lal  Iicaring. 1)cfenclants resisted a C O I ~ ~ ~ I I U R I I ( ~ C  of said 
order, and movcd that  sarnr be dissolvrd and vacated. 

The court was of opinion, a f t r r  hearing the cvidcncc and tlie argument 
of c~ou~iscl, that  plaintiffs wrre not cntitlrtl to a continuance of the 
~ - r* t r :~ in i~ lg  ordcr, and in a c c o r d a ~ m  wit11 said opinion the saitl rcstrain- 
i l ~ g  ordcr was dissolwd and vacated. 

Thc. r o w t  n ns fur thr r  of tlic opinio~l,  l l o ~ ~ \ r r ,  that  upon the admis- 
siolrs ill the pleadings, with respcct to the 54.75-wre tract of land, con- 
v t y d  thereby to tlic clcfeiidant, F. 11. 13rooks, the mortgage executed by 
the plaintiff, Gco. W. 13oyd, without the ro lu l~ ta ry  signature and assent 
of illr wifv, Bettie Doyd, sigllificd on her private examination according 
to Ian., by reason of the 1)rovisions of C. S., 4103, tias not I alid as a con- 
veyance to pass possrs~ioli of or title to saitl tract of land to the defend- 
:~ilt, I?. 13. Brooks, d u r i ~ i g  the lifetime of tlie said Bc~ttie Boyd, and that  
110 tlred esecwtetl pursuant to the. power of sale in said mortgage to a 
purchaser a t  a sale niade thereullder will be effective to pass possession 
o r  title to such purchaser during the lifetime of the said Bettie Boyd, 
and in accordance With said opinion i t  was considered, orlered and de- 
creed that  no deed which may be executed by the said I'. H. Brooks, 
undcr the power of sale in said mortgage, shall pass possession of or  title 
to said tract of land to the grantee during the lifetime of said Bettie 
I3oyd, and that  such deed shall be of no effect whatever so long as the 
said Bettie Boyd shall live. 

T o  the ordrr, refusing to continue the temporary rcstrainiug order to 
tlie final hearing, ant1 dissolving allti vacating said order, plaintiffs ex- 
cepted. 

T o  the order adjudging and decweirlg that  no deed from F. H. 
Brooks to a purchaser a t  a sale made by him under the power of sale 
contained in the mortgage, shall be effective to  pass possession of or title 
to the 54.75 acres during the lifetime of Bettie Boyd, wife of Geo. W. 
Boyd, and that  such deed shall be of no effect whatever so long as Bettie 
Boyd shall live, defendants excepted. 

Both plaintiffs and defendants appealed to the Supremc Court, each 
assigning error based on their respective exception. 



After notices of appeal had been duly given by both plaintiffs and tle- 
fendants, the folloning rntry, over thc signature of the judge, was made 
in the record : 

"I t  is  agreed that  the 330 acres of the Cox F a r m  may be sold under 
this mortgage, and this appeal only has reference to the 34.75 acres." 

Plaintiffs have not formally withdrawn or abandoned their appeal: 
they caused the same to be docketed in this Court. Their  counsel filed a 
brief in their behalf and argued tlic appeal xhcn  the same mas called 
for hearing in  tliis Court. 

v ~ ~ l r ~ ~ ,  J. Plaintiffs' only assignment of error upon their appeal to 
tliis Court is  founded on their exception to the order denying their 
motion tliat the temporary restraining order be continued to the final 
hearing, and allowing defendants' motion that  said order be dissolved 
and vacated. The  effect of this order was to relieve tlie defendants from 
the injunction imposed upon them by the temporary restraining order. 
Upon failure of plaintiffs to file the bond in the sum fixed by the court 
(C .  S., S jq (a ) ,  after they had given notire of their appeal to this Court, 
the defendants were as  free to proceed nit11 the sale of the lands de- 
scribed iu the mortgage, under the power of sale contained thcrein, as 
they were before the tcniporary restraining order was signed. 

I'laintiffs coiite~lded tliat there was error in the order, and appealed 
to this Court to the elid tliat sanw might be reversed. Thereafter, and 
before the appeal was docketed in  this Court, plaintiffs agreed that  the 
330-acre tract might be sold by the defendants under the power of sale 
in the mortgage, and that  the only question to be presented to this Court 
was whether there was error in tlie order with respect to the 54.73 acres. 
Plaintiffs, therefore, agreed that  defendants might do what the order to 
which plaintiffs excepted permitted them to do, with respect to the 330- 
acre tract. Whether or not there was error in the order as contended by 
plaintiffs, is  now, by reason of plaintiffs7 agreement, a moot question, 
which this Court will not consider. 

The  agreement was in  effect a withdrawal by plaintiffs of their appeal, 
and a n  abandonment of their exception. whether or not the agreenierlt 
has any other or further effect than to withdraw plaintiffs' objection to 
a sale of the 330-acre tract by the defendants, prior to the trial of the 
issues raised by the pleadings, is not now presented for decision. 

Plaintiffs' appeal must be dismissed. An  appeal involving only the 
validity of an  order dissolving a temporary restraining order, made upon 
an  order to show cause, will not be considered by this Court when i t  
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appears that the act sought to be restrained has already been done, or 
that the appellant, after noting an exception to the order, has agreed that 
the act may be done. This Court will not reverse an order, although 
cwoneously made, when appellant, notwithstanding his exception thereto, 
has subsequcritlg agreed that the appellee may proceed in accordance 
with the order. Kilpafr ick  I:. Harvey ,  170 N. C., 668, 86 S. E., 596; 
N o o w  2'. 1 1 i o ~ 1 u r n ~ n f  CO., 166 N.  C., 211, 81 S. E., 170; Ya te s  v. Ins. 
Po., 166 N. C., 134, 81 S. E., 1062. 

Defendants' appeal from the order made at the hearing of the order 
to show cause presents for decision but one question, to wit: I s  C. S., 
-4103, constitutional and valid? The statute is as follows: 

"KO deed or other conveyance, except to secure purchase money, made 
by the owner of a home site, which shall include the residence and other 
buildings, together with the particular lot or tract of land upon which 
the residence is situate, whether actually occupied by said owner or not, 
shall be valid to pass possession or title during the lifetime of the wife, 
without the voluntary signature and assent of his wife, signified on her 
private examination according to law: Provided, the wife does not com- 
mit adultery, or has not and does not abandon the hushand and live 
separate and apart from him." 

I t  must be conceded, we think, that at  the date of the exxution of the 
mortgage by Geo. W. Boyd to F. H. Brooks, the 54.75-acre tract of land 
was a home site, within the statutory definition. I t  was a particular 
tract of land; it was owned by said Geo. W. Boyd; i t  was occupied by 
him and his wife as their home. The residence and other hi ldings  used 
in connection therewith were located on said tract of land, and were 
included therein. There is no suggestion in the record that, said tract of 
land was used or was susceptible of use for any purpose other than as a 
home. The acreage is not excessive for that purpose. Criticisms of the 
statutory definition, on the ground that i t  is vague and uncertain in some 
respects, and that for this reason i t  may be difficult to determine whether 
or not other tracts of land of larger acreage, and used by the owners for 
other purposes as well as a home, do not apply to this tract of land. 

The mortgage conveying this tract of land, which was the "home site" 
of the owner within the statutory definition, was executed by said owner, 
without the voluntary signature and assent of his wife, signified on her 
private examination according to law. I t  was, therefore, not valid, 
under the provisions of the statute, to pass possession or title during the 
lifetime of the wife, and was without any effect whatever as to her so 
long as she shall live. Nor will a deed made under and pursuant to the 
power of sale contained in said mortgage be valid to pass such possession 
or title. There was no error in the order from which defendants have 
appealed unless it must be held that the statute is unconr~titutional or 
void. 
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The statute was first enacted by the General Assembly of this State as 
chapter 123 of the Public Laws of Korth Carolina, session 1919. I t  was 
entitled '(An act to protect the inchoate right of dower, and to prohibit 
the sale of the home by the husband, without the written assent of the 
wife." I t  was subsequently rekinacted as a subsection of Article 2 (en- 
titled "Dower") of chapter SO (entitled "Widows"), of the Consolidatetl 
Statutes of North Carolina, 1919, and is now C. S., 4103. When the 
statute was first enacted, all laws and clauses of laws in conflict with its 
provisions, were expressly repealcd. The statute became effective, accord- 
ing to its terms on the date of its ratification, to wit, 4 March, 1919. 
Notwithstanding the provisions of C. S., 4103, the husband may convey 
all his title to and estate in his land, in which his wife has an inchoate 
right of dower, without her joinder in his deed, provided the laud con- 
veyed is not a home site, as defined by the statute. C. s., 4101. His  
grantee in such deed, becomes the owner of the land, subject o d y  to the 
wife's right of dower. 

I n  Johnson v. Leavift, 188 N. C., 682, 125 S. E., 490, Stacy, J., with 
respect to this statute, says: '(The homestead exemption should not be 
confused with the wife's interest in the husband's 'home site' (chapter 
123, Public Laws 1919), when sought to be conveyed without her signa- 
ture, which is also statutory." I t  is provided by the Constitution of this 
State that "no deed made by the owner of a homestead shall be valid 
without the voluntary signature and assent of the wife, signified on her 
private examination according to law." Const. of N. C., Art. X, see. 8. 
The homestead, as defined by the Constitution, is clearly distinguishable 
from the home site as defined by the statute. The homestead, which con- 
sists of a lot or tract of land, which with the buildings, if any, situate 
thereon does not exceed in  value the sum of one thousand dollars, is 
exempt from sale under execution or other final process for the satisfac- 
tion of the claims of creditors. When the homestead has been allotted 
for the purpose of the exemption, i t  can be conveyed by the husband only 
with the joinder of the vife. The home site also consists of a lot or tract 
of land; the said lot or tract of land, with the residence and other 
buildings situate thereon must be used or susceptible of use by the 
owner as a home for himself and wife. The value of the lot or tract of 
land, with the residence and other buildings is immaterial. No  con- 
veyance by the husband of his home site without the joinder of the wife 
is valid as against her, so long as she shall live. 

The statute prohibiting the conveyance of the home site by the hus- 
band, without the joinder of his wife, does not affect or purport to affect 
creditors of the husband, who may, notwithstanding its provisions, sub- 
ject the home site, if not included within his allotted homestead, to sale 
under execution for the satisfaction of their claims. 
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,it  the death of the husband, the r i f e  surviving him, she is entitled to 
her dower in  the land ~ ih i c l i  during their joint lives Tvac the home site 
of the husband. T h e  statute does not undwtalre to confcr upon or vest 
i n  tlie wife any title to or estate in the home site of tlie husband, during 
their joint lives or a t  his death, either bcforc or after its conveyance by 
tlic husband, witliout lier joiiider: During tlie life of the husband, tlic 
wife has only a n  inchoate right of dower in  the home sit< ; at  his  death, 
slie surviving him, her riglit of dower beromcs consummate. The con- 
vcpnce  by the husbmid, mitliout her joinder, does iiot deprive her of her 
right of dower, eitlicr inchoate or consummate; nor does such conveyance 
coi~fer upon or vest in her any title to or estate i n  the l io~ne sitc, during 
his life or a t  his  death. She is entitled to lier dower in  the home site, 
after the conveyance, just as she was before the conveyance. 

rpon the death of the l~usbancl, intestate, nothing else appearing, his 
statutory home site descends to his heirs, suhject to the dower right of 
his widow. I f  the husband has ronveyed his home site, n i t h  or without 
the joinder of his wife, the heirs acquire no title to or estate in the home 
sitc. I f  he has conveyed the home site wit11 the proper joinder of his  
wife, his grantee is  entitled to the immediate possession oi' the home site 
under his deed. If he has conveyed his home site, without such joinder, 
the grantee is not entitled to  possession as against the husband, during 
the joint lives of the husband and wife; the wife, howevcr, has no title 
to or right to possession of tlle home site during the life of the husband. 
At  his death, she has only the right to have dower allotted to her in the 
home site. I f  the husband has conveyed his home sitc, without her 
joinder, his grantee, claiming under him, and not h is  heirs, who are 
barred by his  deed, acquire both tlie title to and the right to possession 
of the land, which during the lifetime of the husband was his statutory 
home site. 

I n  Bank c.  Sumner, 188 N.  C., 687, 128 S. E., 489: Stacy, J., after 
reference to certain provisions of the statute, which make i ts  interpreta- 
tion difficult, says: "It has been suggested that  the statute may apply, 
and probably was intended to apply, only as against those claiming 
under a deed from the husband without his  wife's proper joinder. We 
leave its interpretation for fu ture  consideration.'' We think this sugges- 
tion well founded. The statute, properly interpreted and construed,does 
not apply to creditors or heirs of a husband, who is the owner of a statu- 
tory home site, i n d  who has conveyed said home site, without the joinder 
of his wife. N o r  does the statute affect the homestead, as defined, and 
provided by the Condtut ion .  

The  purpose of the statute, as appears from both its provisions and i ts  
title, i s  (1) to  protect both the husband and the wife so long as  the wife 
shall live, and the husband is under obligation, both legal and moral, to 
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provide aild niairltain a liome for them both, and ( 2 )  at the death of tht, 
l i u ~ b a ~ ~ d ,  i~itcstnte, thc wifc surviring him, upon vhicli e ~ c i i t  her in- 
cvl~ontc right of tiowc,r hceonl~s consurnmarc, to protrct her from contro- 
rcrsirs ant1 litigation with rrspect to thc allotnlent of hcr dower in the 
lands of nhich  thr  husband was seized and possessetl during the corer- 
ture, and which but for  the statutc he could have conreycd, passirlg title 
and ~ O S S E H ~ ~ C I I I  hy his deed, imlnediatcly upon its delivtry, subjcct to her 
tlower. That  this purpose is in accord with tlw well-snttlcd policy of 
this  stat^ to cncourngc the o~vncrship of homcs, and to safeguard the 
family as essential to the good order of soci~tp ,  is, we think manifest. 

The statute doc,s not deprive the husband who is  the oxner of a homc. 
site as tfcfine~l thcrc~iu, of his jlts tlispc,irr?ilc?i with r ~ s p c c t  to such home 
site. H i s  right of alienation is recognized. This right is  only limitcc1 
and regula t~t l  by the provisions of the statute. 

The  statute limits the effect of a coiivcyance of his  home site made by 
the hushand, ~vitliout the joinder of his wife, but does not declare suc'h 
co~ireyance void. The right to tlic possession of the home site docs not 
pass to the grantee immediately up011 the esecution of the dced; nor 
does the grantee acquire title u t~de r  the deed upon its execution and de- 
livery. Both the right to possession and the title are postponed uritil the 
death of the husband. The title convcyrd by the deed, with the right of 
possession under such titlr,  then passes to the grantee, subject only to the 
dower right of the wife, if she survives her husband. 

The statute further regulates the manner in which the deed for a home 
site owned by the husband must be executed, where i t  is  contemplated by 
both the husband and the grantee that  possession and title shall pass im- 
mediately upon its execution. T h e  wife must assent to and sign the deed 
voluntarily, which fact must be shown on her private examination 
according to law. A deed thus executed is sufficient as  a conveyance of 
the statutory homc site by the husband, and passes both the possession 
and tho title upon its execution and delivery. 

I n  Thomais c.  Sanderlin, 173 N. C., 329,01 S. E., 1028, Hoke, J., says: 
"While the jzcs disponendi is  fully recognized with us as a substantial 
incident of ownership coming under the constitutional guarantees for 
the protection of private property, i t  is also established in this jurisdic- 
tion that  neither this nor ally other proprietary right is absolute in  i ts  
nature, but the same is enjoyed and held subject to legislative regula- 
tion in the reasonable exercise of the police power." Upon this princi- 
ple, C. S., 2577, first enacted in  1891, and providing that  "all convey- 
ances of household and kitchen furniture by a married man, made to 
secure the payment of money or other thing of value, are void, unless 
the wife joins therein and her privy examination is taken in the manner 
prescribed by law, in conveyances of real estate," was sustained. Upon 
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the same principle, we hold that C. S., 4103, is constitutional. A dis- 
tiuction betwren C'. S., 2.377 and C. S., 4103, should be noted. I n  the 
former statute, the conveyance without the joinder of the wife is declared 
to bc void; while in the latter statute, such conveyance is declared to be 
invalid only for certain purposes. Tlie owner of household and kitchen 
furniture is deprived absolutely of the right to convey said property by 
nlortgage, without the consent of his mifc, whereas the owner of a home 
site is deprived of such right only to a limited extent. I f  the former 
statute is constitutional, as held by this Court, it seems thtit there can be 
no question as to the constitutionality of C. S., 4103. 

C. S., 4103, is not unconstitutional for the reason that the statute is 
in violation of principles of constitutional law established for the pro- 
tection of property rights. Nor is the statute void becausch its provisions 
are too vague and uncertain for administration. The principle upon 
which i t  was l~eld by this Court that the statute involved in S z ~ p p l y  Co. 
v .  Eastern B far  Borne, 163 N. C., 513, 79 S. E., 964, mas void, does not 
apply in this casc. The provisions of C. S., 4103 are not contradictory 
or self-destructive, as was held of the provisions of that statute. There 
may and doubtless will be cases in which it will be difficult to interpret 
and construc the provisions of this statute in order to determine the 
rights of the parties. This does not, however, affect the question pre- 
sented by defendants' appeal in this case. We now hold only that the 
statute is constitutional and valid and that upon the facts admitted in the 
pleadings with respect to the 54.75-acre tract of land, the said .tract of 
land, at  the date of the execution of the mortgage by Cieo. TV. Boyd, 
mas his statutory home site, and that therefore there mas no error in 
the order with respect to said tract of land. 

The order from which defendants appealed to this Court is 
Affirmed. 

STACY, C. J., dissenting: I regrrt to disagree with my brethren on a 
question of statutory construction, and would not do so, if the decision 
affected only the immediate parties or would not serve as i i  precedent in 
future cases, but after testing C. S., 4103, by all the known rules of 
interpretation, I am unable to determine, with any reasonable degree of 
certainty, its meaning or what the Legislature intended to accomplish 
by its enactment. S. v. Diamond, 202 Pac. (N. M.),  988, 20 A. L. R., 
1527. 

I t  is the declared law of this jurisdiction that "a sttrtute must be 
capable of construction and interpretation; otherwise i t  w.111 be inopera- 
tive and void. The Court must use every authorized means to ascertain 
and give i t  an intelligible,meaning; but if after such effort it is found to 
be impossible to solve the doubt and dispel the obscurity, if no judicial 
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certainty can be settled upon as to the meaning, the Court is  not at 
liberty to  supply-to make one. The  Court may not allow 'conjectural 
interpretation to usurp the place of judicial exposition.' There must be 
a conlpetent and efficient expression of the legislative will." S. v. Part- 
low, 91 N. C., 550. 

Speaking to the same question in  Drake u. Drctlze, 15 N. C., 110, 
Rufin, C. J., delivering the opinion of the Court, said:  "Whether a 
statute be a public or a private one, if the terms in  which i t  is couched 
be so vague as  to convey no definite meaning to those whose duty i t  is to 
execute it, either ministerially o r  judicially, i t  is necessarily inopera- 
tive. The  law must renlain as it was, unless that which professes to 
change i t  be itself intelligible." 

.lnd such is the substance of the law as declared by the Supreme Court 
of the United States in Z7u Cony Eng e. Trinidad, 271 U .  S., 500; Con- 
nally e. General Consf .  ('o., 269 U .  s . ,  385; U .  S. v. Cohen Grocery Co., 
255 U .  S., 81; Collins 2). lienfutky, 234 U. S., 634, and International 
Harvester Co. v. I imfucky,  234 U. S., 216. 

T o  like effect, also, is  the law in other jurisdictious. Tf'ilkerson, Dis- 
trict Judge, i n  Re. Di Toldio, S F. (211d), 27'3, statcs the general rule as 
follows: "An act whicli is so u~icertain that its meaning cannot be dc- 
termined by atly known rules of construction c:innot be enforced. I f  no 
judicial certainty can be settlcd upon as to the meaning of a statute, the 
(eourts are not at liberty to supply olle. I t  must be capablc of construc- 
tion and an interpretation; other~vise it nil1 be inoperative and void. 
An a r t  is void where its language appears on its face to h a ~ e  a ~neaning,  
hut it is impossible to g i w  i t  any precise or intelligible application in 
the circumstances under which it was intended to operate," citing as au- 
thority for the position: 1 ' ~ o p l e  c .  h"~c.eifzcr, 266 Ill., 459, 107 K. E.. 
002, Ann. Cas., 1016I3, 386; l 'cople 1.. Uriggs, 103 N. Y., 437, SG N. E., 
,522; A'. 1 . .  I'artlotc., 01 S. C., 550, 40 Am. Rep., 652; 8 .  u. 1T'~sf 8idt2 
Sfrect  By. C'u., 1-16 A h ,  155, 47 S. IFT., 959;  2.5 R. C. L., 811. 

S o r  is it  necessary to look beyond the Court's own opinion ill the 
instant case to dcmonstratc the ambiguity and unccrtaintg, and I think 
inralidity, of the statute. 

I t  is said, i n  the first placc, that  the clcrd of tlie husband for tlie un- 
determined and undefined honie site, witliout t11c voluntary signature and 
assent of his wife, is "not valid, under the provisions of the statute, to 
pass possession or title during the lifetime of the wife, and was without 
any effect as to her so long as she shall lire." 

Realizing, however, that  the statute gives the wife no estate or interest 
i n  the home site as such, and that  the possession and title thereto, when 
conveyed by the husband without the voluntary signature and assent of 
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his wife, would, under the above statement, be in nubibus during her 
widowhood, it is said that  "Both the right to possession and the title are 
postponed until the death of the husband. The title conveyed by the 
deed, with tlie right of possession under such title, then passes to the 
grantee, subject only to the d o w r  right of the wife, if she survives her 
husband." 

Again, i t  is  stated that  "at the death of the husband, intestate, the 
n i fe  surviving him, up011 which event her inchoate right of dower be- 
c*omes consunnnate," tlic purpose of the statute is  "to protect her from 
controrersies and litigation with respect to tlie al lotn~ent of her dower 
in tlicl l a id s  of wl~icli the husband wr.,ls seized and poss~ssed during cocer- 
turc, and \\llicli but for  the statute lie could hnve conveyed, passing title 
:tnd p o w ~ i o ~ ~  bg his tlcetl, immediately upon its delivery, subject to her 
(lo\) el'." 

Tli~is ,  it  is dcclnrcd t l ~ t  tlic tlecd of the husband for the uncl~trrniined 
: I I I ~  undefi~ied lion1(~ sit(', ~vitliout tlir w lun ta ry  signature and assent of 
his wifc, is invalid to p s s  lxxscssion or title thereto : 

1.  Z h r i l ~ g  the lifctiine of t l ~ c  n i f c  or  so long :is she sliall live. 
2.  vntil tlie death of the husband. 
4. Vntil tlic n itlow enn l i a ~ c ~  ller d o \ n ~  :lllottrd. 
'l'licsch tliree intcrprrtntions are  :ill vnriant, :~iid tlie qucstior~ still 

rcn~nins :  Wliat is thc real nicnning of the stntute 1 I an1 not criticising 
the Court's opinion. I t , i s  tlie rvsult of nil earnrst effort to find a rational 
interprcttaiol~ a11d to give clarity to cloudiness. A nlnjority of the Court 
c,oi~sitl(w that  this has been done; I think otlwrnisc; and from this 
tlifi'rrcnce~, springs our d iwrgei~cc  of opinio~i. 

Otlicr objcctiol~s to the \\ork:lblr~icss of tl1c1 statute rcailily suggest 
tllcmsclres : 

I s  the3 stntutc scllf-csc~nti~ip, or  nus st t l ~ c  liornc site be c l ~ i n ~ e d ,  a11c1, if 
so, by n holn ? 

Who is to tlctcrini~le what t l ~ c  llonic site sliall i~iclude, and what not?  
I s  this a qucqtion of l n w  for the court or  n question of fnct for a j u ry?  

War it intclidocl to b~ in addition to, or included within, the ho~ncstcad 
right ? 

Ic; it  liinitcd or ulili~nited in cstclit arid v:ilue? 
H i ~ ~ i l ~ g  one(' eonvegcd tllc 110111c site, without the wife's signature, 

c~oulcl it  Intor bc tnkcn under csccution againqt the husband, or sold by 
the 11usl)and and tlie n i fc ,  and, if so, for n h n t  length of t ime? 

Would a s u b s c q l ~ c ~ ~ t  deed bg tlic husband and nif(1 dcfcat >Iic liusband's 
prior grantcc of all rights in the premises? 

What effect ~ o u l d  a prior or subsqucnt  separation or divorce have 
llpoil tlw tlcctl csceuted by tlie husband without tlie vifc's proper 
joinder ? 
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On  all these matters the statute is silent, and i t  would require con- 
siderable amendment, by way of judicial legislation, to answer them. 
Bu t  this is not the province of the Court. It is ours only to declare 
the law. not to make it. X007x 2'. Jones. 76 N. C.. 187. 

I t  is not possible to weld a pevter  handle to a woocleii spoon, and, ill 
my  opinion, the statute falls within the rule of law, stated in 25 R. C. I,., 
810, as follows : 

"Where an act of the Legislature is so vague, indefinite and uncertain 
that  the courts are unable to determine. with any reasonable degree of - 
certainty, vliat the Legislature intended, or is so incomplete or is so con- 
flirting and inconsistent in its provisions that  it cannot lw executed, it 
will be declared to be inoperative and void." 

(Filed 30 October, l!E9.) 

 PEAL by plaintiff from Cra~ln ler ,  J . ,  at  Clmmhcrs, Southport, 
s. C., 6 July,  1929. From ROBESO;\. ,Iffirr~~ctl. 

r 7 l l i e  S U ~ ~ I I ~ O I I S  in this :~ction v a s  dated 16 Ilccrrr~ber, 1020. Tlic 
original complaint was filetl in 1922. A ~ ~ s w e r  filrd 6 Fcbrunry, 19%. 
Alrncndccl complnint filed 7 ,\pril, 1926. Ameiided answer filed 11 June,  
1926. October Twin,  102G, the action war referred to the H o i ~ .  J .  
IZayartl Clark, referee. T l i ~  refcrec, met the parties :1nd t l ~ c i r  c o u ~ ~ s e l  
at Red Springs 26 &y, 1927, for the purposr of riewing the premises 
in controversy, a i ~ d  began taking testimony the same day in Lumbertoll. 
Tlie final taking of testiniony and hearing argur~ient took place at Lum- 
herton on 27 October, 1927. The referee in minute det3il fo~u ld  tlir 
facts a n d  gal-e his c o n c l ~ ~ i o n s  of law favoral~le to defendant. Plaintiff 
filed exceptions to the r r l ~ o r t  on 10 JUIIP, 1029, alitl the i i~a t ter  Tras 
lirard on 6 Ju ly ,  1929. Fronl the judgment of the court bclow suqtain- 
ing tllc referee's f indii~g of fact and coriclusions of law, the plaintiff filed 
cxccptions and made assignments of error a i ~ d  appealed to this Court. 

.Johnson S. Floyd and Clyde  .I. Uouglnss for p l n i n f i f s .  
DicA,son J lcLean  a n d  11. E. S t a r y  for drfentlanfs. 



656 IK  THE SUPREME COURT. [I97 

PER CURIAM. T h e  main contentions of the parties the HOXL J. Bayard 
Clark, referee, stated as follows : 

"The controversy relates to a small triangular piece of land adjoining 
defendant's tracks in  Red Springs. Plaintiffs allege their ownership in 
fee of the land and wrongful entry and trespass thereon by defendant; 
that  defendant is  estopped from claiming the right to occupy the land 
by reason of any charter rights because on 1 July,  1884, it took a deed 
from Hector McNeill for its roadbed proper adjacent to the land in 
controversy, thereby limiting its charter rights; that  defendant has 
acquired no right to the land in  controversy by purchase, conden~nation, 
charter rights or  otherwise, and its assertion of the right thereto is  a 
cloud upon plaintiffs' title; that  defendant has wrongfully entered and 
is unlawfully in  possession; and plaintiffs ask that  they bo declared the 
o~vners in fee, that  the cloud be removed, and that  they recover damage. 
Defendant denies plaintiffs' ownership, and alleges that  many years ago 
its predecessor in title entered into possession of the land in controversy 
for railroad purposes pursuant to certain charter rights, and that  they 
and it ha re  ever since been in actual possession, using the land for rail- 
road purposes; that  it is entitled to a n  easement of sufficient width on 
each side of its main line to include the land in controversy; that  the 
land in controversy is  necessary in  conducting and carrying on both its 
inter and intra-State business as a common carrier;  that  any claim 
which plaintiffs may ercr have had to the land in controversy or dam- 
ages arising from its use is barred by the several statutes of limitations, 
which it pleads. Upoil the hearing a controversy quickly developed as 
to mlietliw conveyances offered by plaintiffs in proof of title do or do 
not cover the land in controversy, plaintiffs contending they do and 
defendants contending they do not." 

carefully prepared map showing the contentions of the litigants, 
in regard to the disputed locus in q u o ,  was filed in the action. 

The findings of fact and conclusions of law by the referee comprise 
fifteen pages of the record. We h a r e  carefully read the findings of fact 
and conclusions of law. 

It is  well settled in this jurisdiction that  error will not be presumed; 
i t  must be affirmatirely established. The  appellant is required to show 
error, and he must make it appear plainly, as the presumption is  against 
him. 

From the findings of fact and conclusions of law by the referee, sus- 
tained by the court below, v e  cannot find anv prejudicial or reversible 
error. The  judgment is 

Affirmed. 
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STATE v. DR. MIKE ROBERSON. 

(Filed 6 November, 1929.) 

Criminal Law G *Where defendant does not offer character evidence, 
evidence of his bad character affects only his credibility. 

Where a defendant in a criminal action testifies in his own behalf, but 
offers no evidence as to his character, the State may offer evidence of his 
bad character, but such evidence affects only his credibility as a witness, 
and an instruction that such evidence might be taken as substantive evi- 
dence of guilt will be held for reversible error. 

APPEAL by defendant from Sinclai~, J., a t  February Term, 1929, of 
DURIIAM. New trial. 

Criminal action tried upon an indictment charging defendant with the 
crime of causing an  abortion. C. S., 4226. 

From judgment on a verdict of guilty, defendant appealed to the 
Supreme Court. 

Atfo~ney-General Brum,mitt arnd Assisfant Attorney-General Nash for 
the Sfate .  

R .  P. Reade and R .  0. Everett for defendant. 

CONNOR, J. The evidence offered by the State a t  the tr ial  of this 
action tended to shom that  the crime charged in  the indictment was 
committed by the defendant a t  his office in  the city of Durham, on 
1 June,  1928. Defendant, as a witness in his o ~ v n  behalf, testified that  
he was not in his office on that  day. H i s  testimony contradicted in 
every material respect the evidence for the State tending to shom that  
defendant committed the crime. H e  offered no evidence as to his general 
character. H e  relied upon the testimony of his witnesses as tending to 
corroborate him as a witness in  his own behalf. 

The  State, after defendant had testified as a witness, offered evidence 
tending to show that  the general character of defendant is bad. Defend- 
ant  offered no evidence to the contrary, either by his own witnesses or 
upon cross-examination of witnesses for the State. H e  contended that  
the jury should find him a credible witness because his testimony was 
corroborated. 

Wi th  respect to  the evidence as to the character of the defendant, the 
court instructed the jury as follows: 

"Whenever character evidence is  offered, however, upon the character 
of a defendant in a criminal action, the law says that  that  becomes sub- 
stantive evidence-when his character is put i n  issue, as the defendant 
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has done in  this case. So character evidence offered for or  against the 
defendant is substantive eridence, and i t  is  proper for you to consider 
it as bearing upon the question of his guilt or innocence, upon the theory 
that a man of bad character would be more apt to commit crimes than 
a man of good character, or the contrary as the facts magr be." 

This instruction is  not i n  accord with the well-settled rule with respect 
to this matter, established and in force in  this jurisdiction. The  rule is 
stated by B ~ o g d e n ,  J., in S. v. S n n c e ,  195 N .  C., 47, 341 S. E., 468, 
as follows : 

"If a defendant testified in  his own behalf, but offers no evidence as 
to his character, the State may offer evidence of his bad character, but 
such evidence should affect only his credibility as a witness." 

I n  S. c. Colson, 193 S. C., 236, 136 S. E., 730, it is said by 
S f a c y ,  C. J.: "In all criminal prosecutions, certai~ily i l~ose involving 
moral turpitude, the d[~fericlal~t may elect to put  his character i n  issue, 
and thus produce evidence of his good reputation and $tanding in the 
co~nnlunity (S. v. f l i c c ,  117 S. C., X 2 )  ; but if this be not done, the 
Statc cannot offer evidence of his bad character, unless and until he has 
been examined as a wit~iess in liis own behalf, and even then-the de- 
fcndant not electing to put his character in issue-the inlpeaching testi- 
mony is permitted to affect only liis credibility as a nitncss and not 
thc question of his guilt or inrioccl~cc. JIa~rcom r. L l d a n ~ s ,  122 N. C., 
262;  A'. 2,. I 'raylo~*, 121 S. C., 674. Of cou~~sc ,  in prop1.r i~~stances ,  in 
c4rinlinal cases, where the defendant chooses to put his character in issue., 
the pertinent evidence, pro and con, then becomes substar tive proof, and 
inny be considered by the jury as such. S. c. Morse, 171 S. C., 777; 
Y .  c. Cloninge~. ,  149 S. C., 567; It& re , l lcl<a~/,  183 S. C., 226." 

The  rule as thus declared has been uniformly enforced by this Court. 
8. c .  S n n ~ e ,  195 C., 47, 141 S. E., 468; 8. 1.. Idol, 195 N. C., 497, 
1.1-2 S. E., 588; S. v.  Adams,  193 N. C., 581. 137 S. E., 357. 

111 each of the cited cases, new trials mere ordered by this Court for 
cwor in the failure of the tr ial  judge to observc this rule in his charge 
to the jury. The  leanled judge who presided a t  the tr ial  of this action 
was c v i d e ~ ~ t l y  inadvertent, wl~i lc  instructing the jury, to the fact, as 
discloser1 by the record, that  defeudant had offered no cvidence as to his 
cliaracter, and therefore had not put  his character ill issile. 

For thc error in the i ~ ~ s t m c t i o u  defendant is entitled to a 
Yv\v triiil. 
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E L B E R T  E .  COLLIKS BY HIS GENERAL GUARDIAN, E R X E S T  F. COLLISS,  v. 
NORFLEET-BAGGS, INC. 

(Filed 6 K o v e m l ~ r ,  1929.) 

1. Infants B c-Market value and not contract price of property traded 
may be recovered by infant upon his disaffirmance of contract. 

Where in a contract for the purchase of an automobile an infant is 
allowc~l a certain sum for a truck traded in by him, upon disaffirmancc 
of the contract by the infant during his minority and his snit, brought by 
his nest friend. to recover the consideration paid by him, the coutract is 
1)intlin:: u11o11 nr~itht~r party thereto. : I I I ~  he is entitled to recover such sums 
:IS he has pait1 on the purchase 11rice :11lt1 the reasonable market w l u e  of 
the truck a t  the time of tlre trntle, n11t1 i f  the truck is retur~letl to him, tht1 
market value a t  the time of the trmle 8~1011111 I)e fixed by assessing n r tu-  
sonable amount for clel1rec4:rtio11 a11d usc, if any, while in the possiwio~l 
of the defendarit, and an instruction that fixes the vwlne of the truck at  
tlie amount allowed thcrefor in the contract is reversible error. 

2. Infants B d-Liability of infant for tortious use or destruction of 
property received by lum under contract he has disaffirmml. 

JVhcre an infil~it disaffirms his contract for the pnrclu~se of perso~lwl 
property during his minority he is not required 11y law to :~ccount for its 
ilse while in his 1mssession or for its loss if squ;~rltlertd or clestroyrtl by 
lrim brforc. avoidance of the contri~ct, but he is accou~~tn l~ le  for its tor- 
tious use or destruction after such avoida~lce ir~ltl before its surrt'iider. 

A l ~ ~ ' ~ ~ ~  by defendant f r o m  X o o r e ,  J., a t  F e b r u a r y  Term,  1929, of 
FORSYTII. 

Civi l  action to  recover the value of a Clievrolet t ruck  and  the sum 
of $10.95. 

On 2 1  Apri l ,  1928, thc  plaintiff, being a minor ,  entered irito a con- 
t ract  nit11 tlic defendant, by  the  tcrms of which he  t raded a Chevrolet 
truck, valued a t  $250, f o r  a Dodge sport roadster,  valued a t  $659.50, 
and rxecuted note ant1 mortgage on tlic Dodge roadster f o r  the halalice 
of $409.50. On 1 May,  1925, t h e  plaintiff made  a payinerit of $40.9.; 
on  h i s  note. 

Thereafter  tlie Ilotlge sport  roadstcr was destroyed i n  a wreck;  wliere- 
upon, t h e  plaintiff ~ l c c t c d  t o  disaffirm his  contract,  and  now sues to 
rccorer  $290.95, being tlic sum of t h e  r a h i t ~  placed upon  t h e  Chevrolet 
t ruck a t  the t ime  of the trade, to wit, $250, and  the  payment  of $40.95, 
subsequently made  on t h e  note. 

The t r i a l  court instructed t h e  j u r y  t h a t  if the  plaintiff mas a rnirior a t  
the  t ime of t h e  trade, he  would be entitled to  recover $290.95, with 
interest f rom 22 Septrmber,  1928. Except ion by  defendant. 

T h e  j u r y  found tha t  tlie plaintiff was a minor ,  and  answered the issue 
of indebtedness i n  accordance wi th  t h e  above instruction. 
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From the judgment entered thereon the defendant appeals, assigning 
errors. 

Geo. IE. Holton and W .  Reade Johnson for plaintiff. 
R.aitcliff, Hudson & Ferrell for defendant. 

STACY, C. J. When an infant  elects to  disaffirm a contract, relative to 
the sale or purchase of personal property, other than one authorized by 
statute or for  necessaries, what are the rights of the part ies? 

1. An  infant may avoid such a contract, either during his minority 
or upon arrival a t  full age. Pippen v. Insurance Co., 130 N .  C., 23, 40 
S. E., 822. 

2. Upon such avoidance, the infant  may recover thi3 consideration 
paid by him, either in money or property, with the limitation that  he 
must restore whatever par t  of that  which came to him under the con- 
tract he still has, or  account for so much of its value as may have been 
invested in  other property which he has in hand or owns and controls. 
Uight v. IIarris, 188 N.  C., 328, 124 S. E., 623; Millsaps v. Estes, 137 
N. C., 536, 50 S. E. ,  227, 14 R. C. L., 238. 

3. 13ut tho infant  is not required to account for the use or depreciation 
of the property while in his possession, or for its loss, if squandered or 
destroyed, for this is the very improvidence against which the law seeks 
to protect him (Uttersform v. Kidder, 124 Me., 10, 124 Atl., 725), with 
the exception, perhaps, that  lie might be required to account for any 
insurance money received by him, on the theory that  such money mas a 
substitute for the property destroyed. Vorris Plan Co. v. Palmer, 185 
N. C., 109, 116 S .  E., 261; Devrics v. Summit, 86 N. C., 132. 

4. The  infant, however, would be liable for any tortioils use or dispo- 
sition of the property after such avoidance and before its surrender to 
those from whom i t  mas obtained. Decries v. Summit, supra. 

5. Whcre the infant  parts with personal property he may, upon dis- 
affirmance, recover the value of such property, as of the date of the 
contract, but he is neither bound by, nor entitled to  be awmled,  the price 
fixed by the contract, for its real value may be more or less than the 
amount so stipulated. Carpenter v. Grow, 247 Mass., 133; Beickler v. 
Guenther, 121 Iowa, 419. Neither side is bound by any par t  of the 
contract, when once rescinded. illorris IJlan Co. v. Palmer, supra. 

I n  the instant ease the plaintiff is entitled to recover the $40.95 which 
he paid on his note, together with the fa i r  market value cf the Chevrolet 
truck a t  the time of the trade. Bu t  he is not entitled, as a matter of law, 
to the sum of $250, the stipulated exchange value of said truck. I n  so 
instructing the jury, the tr ial  court committed error. 11s market value 
may be more or less than its stipulated exchange value. 
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I f  the Chevrolet truck is  to be returned to the plaintiff, the jury will 
fix its value, as of the date of the contract, by assessing a reasonable 
amount for depreciation and use, if any, while in the possession of the 
defendant. 

For  the error, as indicated, i n  the court's instruction on the measure of 
damages, a new trial must be awarded; and i t  is so ordered. 

New trial. 

CHARLES R. REECE r. DURHAM COCA-COLA B O T T I J S G  COMPANY. 

(Filed 6 Kovember, 1929.) 

Food A +In this action to recover damages for foreign substance in 
bottled drink plaintiff's evidence held insufflcient. 

In his action to recover damages resulting from foreign and deleterious 
substances in a bottled drink the burden is an the plaintiff to show the 
presence of foreign or deleterious substances therein, and where the plain- 
tiff's evidence is to the effect that he swallowed something and spit, ant1 
that where he spit a fly was immediately found, but that he could not 
swear that the fly was ever in his month, with evidence of another witness 
that he had found a substance in a drink bottled by the defendant, but 
could not swear in what year he found it, the plaintiff's evidence is too 
vague and indefinite to establish the defendant's negligence, and his motion 
as of nonsuit should have been granted. 

CIVIL ACTION, before Sinclair, J., April Term, 1929, of G?RANVII,LE. 
The  plaintiff alleged "that on the morning of 8 July, 1926, plaintiff 

entered the store of said C. H. Breedlove in the town of Oxford, and 
purchased a bottled coca-cola, which had been bottled and distributed 
by the defendant; that while plaintiff was engaged in  drinking said 
bottled coca-cola, and after he had drunk about all of the contents of 
said bottle he discovered something hard in his mouth; that he  immedi- 
ately spat out what was in  his mouth, and upon examination discovered 
that i t  was a large green bottle fly, which had entered plaintiff's mouth 
with the other contents of said bottle." Plaintiff further alleged that  by 
reason of the presence of said fly i n  the beverage he became sick and 
was unable to eat for several days. 

Issues were submitted to the jury and answered i n  favor of plaintiff. 
The verdict awarded damages in the sum of $50. The defendant offered 
no evidence. 

From judgment upon the  verdict defendant appealed. 

No coulzsel for plaintiff. 
Brawley & Gantt for defendabtt. 
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BROGDF:~,  J .  Plaintiff testified: "I mas talking with Mr. Lanier while 
1 was drinking. I s~vallowed somcthil~g and spit, but don't know what 
it Tvas. I t  scratched like a piwe of trash. .Is soon as that  hit my throat 
1 spit the ball~ncc on the floor. I knew I swallowed something, but I did 
]lot feel anything else in my  mouth. I did not feel the fl,y in my mouth. 
I would not swear that  it was ever in niy 

Thcre was uncontradicted evidence that  a t  the plave on the floor 
wliere plaintiff spit a fly was immediately found. Howtrer,  i t  is appa- 
rent that  plaintiff's own nnrrativc fails to clisclo~e the actual presence 
of a fly in tho beverage. 

Plaintiff offered tho testimony of a witness vlio stated that  he  dis- 
covered something in  a bottle once or twice "while working in  a filling 
station that  sold beverage bottled by the defendant." Witness further 
testified: "I know almost tliat i t  was in 1926 that  I found the substance 
in the bottle, but I do not know entirely, and I would iiot swear to it. 
. . . I would not swear tliat it  Ivas 1926 or 1927 when I found 
that substance in the bottle." . . . 

This evidence was too vague and indefinite to establish negligent de- 
fault. 

The  law imposed upon the plaintiff the burden of oiyering evidence 
tending to show the presence of foreign and deleterious substance in  the 
beverage. T h e  principle was thus stated in  Perry v. Bottling Co., 196 
1 4 S.  E 4 " I t  is settled law in this jurisdiction that  the prin- 
ciple of res ipsa loquifur does not apply to personal in,jury occasioned 
by bursting bottles or from eating food alleged to be unwholesome, or  
for partaking of a bottled beverage when there is no evidence tending to 
show negligence in the preparation of the food or beverage and no dele- 
terious or harmful substance is  found therein." Lamb v. Boyles, 192 
N. C., 542, 135 S. E., 464. 

We are  of the opinion that  the motion for nonsuit should have been 
allowed. 

Reversed. 

STATE v. U. W. ROBERTS. 

(Filed G November, 1929.) 

Husband and Wife A *Wilfulness is essential of criminal abandon- 
ment. 

Where the defendant is indicted under C. S., 4447, for failure to pro- 
vide adequate support for his minor children, and in the prosecution of 
the action the evidence tends to show that the defendant and his wife were 
living apart and that he had not provided any support for his minor ehil- 
dren for some time, and that a judgment had been entered in a civil action 
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Pa,lknev, 182 K. C., 793, 108 S. E., 7 5 6 .  The opinion declares: "In this 
connection i t  may be well to observe that  the next section, C. S., 4448, 
dealing with what shall be deemed presumptive evidence of a wilful 
abandonment, requires the showing of something mor. than a mere 
separation and failure to provide adequate support." 

New trial. 

11'. A. SHOFFSER v.  \V. K .  THOMI'SOS, ATLASTIC COAST REALTY 
CO?rIPANY AND J. \V. FERRELL. 

(Filed 6 November, 19'29.) 

False Pretense A *In this case held representations were not of 
subsisting fact and defendant \oas not liable therefor. 

Where the owner of land employs agents to subdivide and sell it at 
public auction, and there is an esisting registered deed of trust on the 
land of which the selling agents had knowledge, and at  the sale the selling 
agents stated that "we guarantee a good, clear title and no encumbrance" 
to purchasers, the statement of the agents was not a representation that 
there was no encumbrance on the land, but a promissor,y statement that 
the lots would be conveyed to the purchasers with a covenant against en- 
cumbrances, and where the owner delivers to the purchasers such a deed, 
but fails to apply the proceeds of the sale received by him to the deed of 
trust, and the land is sold under foreclosure thereof, a purchaser at the 
auction sale may not recover against the selling agents 01 the representa- 
tion made by them. 

APPEAL by defendants, Atlantic Coast Realty Company and J. W. 
Ferrell, from Sinclair, J., a t  April Term, 1929, of ALAMANCE. Reversed. 

Action to recover damages resulting from the purchase by plaintiff of 
land from defendant, W. N. Thompson. The said land v a s  sold for the 
said W. N. Thompson by the defendant, Atlantic Coast Realty Com- 
pany, as his agent. The defendant, J. W. Ferrell, is an  officer of the 
said Atlantic Coast Realty Company, a corporation. 

After the plaintiff had paid the  purchase price for said land, the 
same was sold under the power of sale contained in  a deed of trust from 
W. N. Thompson to E. S. Parker,  Jr., trustee. The said deed of trust 
was recorded prior to the date of the deed from W. K. Thompson to 
plaintiff. Plaintiff has thus lost the land which he purchased from the 
said W. N. Thompson and has suffered damages in  the sum of $480, the 
purchase price which he paid for same. 

Plaintiff alleged that  he  was induced to purchase 13aid land from 
W. N. Thompson by false and fraudulent representations made to him 
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by J. W. Ferrell, acting for and in behalf of the Atlantic Coast Realty 
Company, the agent of the defendant, W. N. Thompson. Plaintiff 
alleged that said representations were to the effect that there was no 
encumbrance on said land at the time it mas sold to and purchased by 
plaintiff. 

The defendants, Atlantic Coast Realty Company and J. W. Ferrell, 
denied that they made the representation as alleged in the complaint. 
They allege that in the sale of the said land to the plaintiff they acted 
as agent for the defendant, W. N. Thompson, as was well known to the 
plaintiff. They deny that they are liable to plaintiff for any damage 
he has sustained resulting from his purchase of said land. 

The defendant, W. N. Thompson, filed no ansxxTer to the complaint. 
There was a judgment in favor of the plaintiff aud against the defend- 
ant, W. N. Thompson, for damages resulting from a breach of his cove- 
nant against encumbrances contained in his deed to plaintiff. The de- 
fendant, W. N. Thompson, did not except to or appeal from said judg- 
ment. 

The issues submitted to the jury were answered in accordance with 
the contentions of the plaintiff. 

From judgment on the verdict the defendants appealed to the Supreme 
Court. 

Ca,rroll & Carroll for plaintif. 
Shuping & Hampfon for defendahts. 

CONNOR, J. On 16 August, 1923, the defendant, Atlantic Coast 
Realty Company, a corporation, conducted a sale of land, at or near the 
town of Burlington, in Alamance County, PITorth Carolina, for its co- 
defendant, W. N. Thompson. The said land had been subdivided into 
lots for the purpose of said sale. The lots were offered for sale by 
auction. The plaintiff attended said sale as a prospective purchaser 
of lots. 

Plaintiff testified that after the terms of the sale had been an- 
nounced the defendant, J. W. Ferrell, acting for and in behalf of the 
defendant, Atlantic Coast Realty Company, stated to those present, in- 
cluding himself, that the lots were offered for sale for W. N. Thompson, 
as owner, and that the Atlantic Coast Realty Company was selling the 
lots as his agent. He  then made the following statement : "We guarantee 
a good, clear title, and no encumbrances to any man or woman who buys 
a lot at  this sale." After a few lots had been sold, there was some dis- 
cussion among the prospective bidders for the other lots as to whether 
purchasers of lots at  said sale would get a good title. The sale was 
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stopped for a few mon~ents. J. TV. Ferrell then repeated his statement to 
the effect that "~ve guarantec a good, clear title aud no e~lcumbrance to 
any man or wonian who buys a lot a t  this sale." The defendant, W. N. 
Tl~ompson, n.ns present when both these statements w r ~ :  made by his 
agent. 

.lfter the said statements were made, the plaintiff purchased several of 
the lots. The aggregate purchase price for said lots was $480. At the close 
of the sale, a deed executed by W. N. Thompson and his wife, and con- 
veying to plaintiff the lots purchased by liim was delivered to and 
accepted by plaintiff. This deed contains the usual warranty clause in 
words as follows: '(,lnd the said parties of the first part  covenant that  
they are seized of said premises in fee, and have the righi to convey the 
sarnc in fee simple; that  the same are free and clear from all encum- 
brances and that they, the parties of the first part, mill warrant and 
defend the title to the same against the lawful claims of all persons 
whomsoerer." 

P a r t  of the purchase price for the lots conveyed to plaintiff by W. K. 
Thompson and his wife was paid by him in cash; the balance was evi- 
denced by his notes, secured by a mortgage on said lots. Plaintiff paid 
these notes as they became due. After the payment of the entire pur- 
chase price for said lots by the plaintiff, the said lots were sold by 
E. S.  Parkcr,  Jr . ,  trustee, under the power of sale contained in  n deed 
of trust esecuted by the said W. N. Thompson to the said E. S. Parker,  
J r . ,  trustee. This deed of trust was executed on 12 Seotember, 1922, 
and mas recorded prior to the date of the conveyance of the lots to the 
plaintiff. It is admitted that by the foreclosure of said deed of trust, 
plaintiff has lost the lots conveyed to him by W. X. Tliompsori and his 
wife, and that  he has thereby sustained damages in the sum of $480. 

At the date of the sale, at  which plaintiff purchased t h ~  lots collr~oed 
to him by W. X. Thompson and n-ife, the defendants, , l t la i~t ic  ('oast 
Realty Company and J. W. Ferrell, knew that  the deed of trust exccutcd 
by W. N. Thompson to E. S. Parker,  J r . ,  trustee, and duly recorded 
in dlamance County, was outstanding and in full forc.. They were 
informed by W. N. Thompson that  he had made arrangeinents with t11~1 
holders of the notes secured by said deed of trust, and wj th the trustee, 
f o ~  the cancellation of the same. The proceeds of the sale made by the 
Atlantic Coast Realty Company for the said W. N. Thompson were 
sufficient in amount for the payment of said notes. These proceeds went 
inti1 the possession of W. N. Thompson. H e  failed to pay the notes 
secured by the deed of trust to E. S. Parker, Jr.,  trmustee, and on 
18 October, 1927, the said deed of trust  was foreclosed, and the land 
conveyed thereby, including the lots purchased by plaintiff, was con- 
v q e d  by the trustee to James N. Williamson. 
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Upon the facts shown by all the evidence offered a t  the trial of this 
action-such evidence being viewed in the light most favorable to the 
 lai in tiff-there was error in the refusal of the motion of defe~ulants for 
judgment as of nonsuit. Fo r  this error, the judgment must be reversed. 

Conceding, for the purposes of this appeal, that  the defeiidants would 
be liable for false and fraudulent representations made by them as 
agents of 17. N. Thompson, by which plaintiff was induced to purchase 
lots a t  the sale, as alleged in the complaint, notwithstandii1g plaintiff 
knew that  defendants were acting as agents of Mr. K. Thompson in 
making said representations, and said representations were made in thc 
presence arid with the knowledge of the said W. S. Thompson, the evi- 
dence fails to show that the statements made by J. TIT. Ferrell, acting 
for and in  behalf of the Atlantic Coast Realty Company, were repre- 
sentations of a subsisting fact. Defendants did not represent to plaintiff 
that  there was no encumbrance on the lots which they proposed to sell 
to him, and which plaintiff afterwards purchased; plaintiff's testimony 
shows only a promissory statement made by defendants which induced 
him to bid for lots offered for sale by defendants, as agents for the 
owner. Plaintiff paid for the lots upon the execution and delivery to 
him of the deed of W. Thompson and wife, containing their covenant 
against encumbrances. The damages sustained by plaintiff resulted 
from a breach of this covenant. Fo r  these damages plaintiff has re- 
corered judgment against W. K. Thompson, from which the said 
Thompson has not appealed. I t  is not contended by plaintiff that the 
defendants are liable on the covenant. 

I n  Bank v. Yelverton, 185 N. C., 314, 117 S. E., 299, it is  said:  "As 
a general rule fraud cannot be predicated upon promissory representa- 
tions (Pritch.aircl v. DaiTey, 168 N. C., 330), because a promise to perform 
an  act in the fu ture  is no.t i n  the legal sense a representation, but i t  may 
be predicated upon the nonperformance of a promise, when the promise 
is  a device to accomplish a fraud. 12 R. C. L., 254, et seq." When the 
evidence shows only a promise, which has been performed, there is 
nothing to support an inference that  the promise was a device to  accom- 
plish a fraud. I n  the instant case, the defendants represented to plain- 
tiff that  if he purchased lots a t  the sale, which they were conducting as 
agents for the owner of the lots, the lots would be conveyed to  him with 
a guaranty or covenant that  there was no encumbrance on them. The 
deed tendered to plaintiff by the owner and accepted by him, contained 
a covenant against encumbrances. I f  W. N. Thompson, the owner of the 
lots, who was present when the statements were made by his agent, a s  
testified by plaintiff, was not liable in this action for false and fraudulent 
representations, as held by the tr ial  court, i t  is difficult to see how the 
agent can be liable. If the judgment which plaintiff has recovered in  
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this action is not collectable because the judgment debtor is insolvent, 
that is the misfortune of the plaintiff. He  has failed to show that ap- 
pellants arc liable to him for the damages which he has sustained by the 
breach of the covenant i n  his deed. The judgmer~t agairst them is 

Reversed. 

STATE v. C. W. SNEED. 

(Filed 6 Sovember, 1929.) 

Criminal Law D *In this case held abandonment was in[ this State and 
State court has jurisdiction. 

The constructive domicile of the wife is that of her husband, and where 
he hns resided in another State and has left her there, and where for 
business or other reasonable purposes he has come to this State and made 
his domicile here, and she has followed him and he has then abandoned 
her iund ceased to contribute to her support and that of his child boru to 
them in  lawful wedlock, the abandonment occurs in this State and is 
within the jurisdiction of the  courts of this State and su3ject to the pro- 
V ~ S ~ O I I S  of our Statute m~kirlg it a misdemeauor. C. s., 4447. 

APPEAL by defendant from Ramhill, J., and a jury, at  May Criminal 
Term, 1929, of DURHAM. SO error. 

This is a criminal action against the defendant for abandonment 
under C. S., 1447. 

Nrs. C. W. Sneed testified in par t :  That she married the defendant 
7 May, 1927, in DeLand, Florida; that her home had bem in Daytona, 
Florida. She and her husband lived in Daytona until 11 July, 1927, 
and went to Atlanta, Ga. On 1 January, 1928, in Atlanta, Ga., there 
was born to the  union a boy. About three weeks after the birth of their 
child her husband sent her back to Daytona, where she came from, until 
he could find work; that she lived there in "the small garage apartment 
of her mother's home." H e  was to go to Durham to find work and 
promised to send for her. She frequently heard from him while in 
Durham, but he did not send for her. She went to Durham on 8 June, 
1928, as she had nowhere else to stay, and he was her husband and she 
thought her place was with him. She stayei in Durham 6ve days at  the 
Washington Duke Hotel, where he registered her, and saw her husband 
while there, and he paid her hotel bill, $15. He then took her and their 
child to Raleigh, and a t  the station in Raleigh he gave her $30 and sent 
her back. Said he didn't want to live with her any longer and sent her 
back; that he had not told any one he was married, and was out for a 
"big time." She came back to Durham about 14 September, but did 
not write she was coming. She went to the home of her husband in 
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West Durham with her grip, but the defendant refused to let her stay 
there. H e  had contributed nothing towards her support for a week 
before she swore out the warrant. H e  gave her $154 from Janua ry  to 
June,  and $100 from J u n e  to September. She received a card from him, 
mailed a t  Winchester, Va. The  message on the card was " D r u n k  again,  
still t ravel ing,  h a z i n g  a big t ime .  Bill." The  card mas sent to Daytona 
Beach. She  was there with her child a t  the time. The  last time de- 
fendant contributed anything to her support was 8 September, 1028. 
H e  had not contributed anything to her support or to the child's sup- 
port since 8 September, 1925. She  came to Durham after she received 
the last remittance. Defendant did not give her anything the last time 
sho was in Durham. The  tr ial  in recorder's court was on 19 September. 
She was working a t  a salary of $15 a week. She had no other means 
of support for herself and child. At  the time she was mnking $15 n 

week she had to employ a nurse to look nftcr the child; she had to pny 
hcr $10 a weelr. 

The  dcfendant introduced no evidence. 
The jury rendered a verdict of guilty. Judgmeilt was rendered ill tlw 

caourt below on tho verdict and thc dcfendant appcnlcd to the Supre~nc~  
Court, assigning error. 

. l f f o rney -Gcncra l  H r u ~ n m i t t  and  Llss is tant  Al f ior~rc! / - ( :c /~clral  -Yuah for 
t h e  S fa . f e .  

-1lcLenrlon cl. l l cdr ick  for d c f e n d u n f .  

(:LARKSOX, J. The defendant nssigns error : 
Tlie refusal of the court below to allow the dcfenda~lt 's inotio~l of 11011- 

suit upou the ground that  if ally oiTcnso was cominittcd i t  was not corrl- 
rnitttd in thc State of Nortli Carolina, and ,  t l le~~forc , ,  not withi I I  thv 
jurisdictiou of tliis Court. 

We do not think the assignnient of error can lw ssustai~~ctl. 
The  law pertinent, C. S., 4447, ill part  is as follo\\s: "If any 11usb:lnd 

shall wilfully a b a n d o ~ ~  llis x i f r  nitllout a d c q ~ ~ ~ t e  s ~ p p o r t  for 
slich wife, and the children xllicli lie may 11avc bcgottci~ ~ p o n  hrr ,  ] I ( ,  

shall be guilty of a misclemcnnor." 
There is no assig~imcnt of cwor to the c11:lrgc of thc court b<lo\\. Thv 

major contention ~i iade  by t l r f (wt l :~~~t  was to the effect that if ariy offe~lsc. 
was committed, it  n a s  not cornniittcd in the Statc of North (':trolin:r; 
therefore, tho court hat1 no jurisdiction. 

The  court charged fully the clcnients of the criliic that the Stat(, 11ad 
to estahlisll beyond a re:~sonablc doubt before tlic dcfcndm~t could Iw 
convicted. 

"There are t n o  r l m ~ c ~ n t s  of tliis offcnsc-uilfnl :~l,nndo~imcnt : i l i t l  

failure to support-and both murt  he allcgctl :111d proved. "5'. P .  T o n f y ,  
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162 K. C., 635; 8. v. ~ l l u y ,  132 K. C., 1021; 8, r .  Smlth,  164 N. C., 
476; S. I ! .  Ilopkins, 130 N. C., 647. Abandonment is  not a continuing 
offrnse, day by day (8. I - .  H a n n o v ,  168 N.  C., 215), but the duty to 
support the wife is a conti~iuing one during tlie existence of the marital 
~iiiion, and must be performed unless there is some legal escuse for non- 
performance of it,  and when defendaiit withdrew his su-~port  from his 
wife he became indictable undrr  the statute, even though he lived in  
another State and lind kept his  promise and supported his wife for 
s c ~ e r a l  p i r s .  H i s  last delinquency must fix the beginning of his  
criminal liability." 8. r.. Beam,  IS1 i\'. C., 509; S. v. 17clwrton,  196 
x. (I., 64. 

I t  was coiltsnclcd by tlic Statc tliat tlie defendant \ d f i d l y  abandoned 
liis wifc and child without providing adequate support i n  Durham, 
S. C. The  dcfciidnnt contended that  if he  did wilfully abandon his 
\\if(> and child without providing adequate support tliat this took place 
in Georgia and he cominittsd no offense in North Cnroliila. These con- 
telltioris wrre fully set forth ill tlir c11:lrgc by the court below, and tlir 
caourt cliargrd: "I t  is a qucstioll of fnct for yon to d e t ~ r m i n c  upon tlie 
evidelicc." 

1 1 1  30 C. J., at p:~gc 5 I I, part s~ct io l l  18, \YO find t l i ~  following: "It  is 
tlic Iiusbnnd's riglit to cliooss mltl rstablisll t l l ~  1nntrinioni:l domicile, and 
in gcnrral it  is tlir duty of tlicl wifc to submit to tlic dstcrminatiori of 
tlir husband a l ~ d  to follow him to t l ~ o  tiornicilc of liis choice. On n 
c'lla~~gc of dolriicilc by t l i ~  11usb;111d, it is tllc duty of tlic wifc to follow 
hi111 to t l i ~  ncv. domirilc. Tlir riglit of the liusb:i~ld to t lc~tcrmi~~c tlic 
don~iri lc  must bc rc:lsonnblc ant1 ~ i o t  :wl~itrarily escrciscd. I n  cscrcisilig 
tlic right, tlir 11usl)and sllonld 1i:l~c ( l w  rrgartl for tlic comfort, health, 
\\elf:1rc, safety n11d pcacc of 111i11cl of thc \\if<'." 13  R. C. I,., at p. 980, 
ser. 9. 

" W l ~ w  :I I I U S ~ K I I I ~  ~ I I : I I I ~ +  his ~ v i ( l ( ~ ~ i w  fro111 a w ~ ~ s i ( l t ~ r a t i o l ~  of 
c~oi~wllieilc~o or 1 1 1 1 s i i l ~ ~  :~(l\-:illt:lg~ it is, g(mc~;llly spc':~ki~lg, the duty of 
his \~ifcl  to acacolllp:llly l1in1." dlot inho~t  1 % .  . l l ~ t n t r r r ,  39 P:l. Supclr., 130, 
133: 30 C. ,I . ,  s ~ r p t ~ r .  

I 0 1  i o s  I t  I 1 1 i l 1 1 1 1  1 1 1 i c i l  I I 1 i r 1 1 .  111 I-c 
l?/iitv, 187 S. ('., 840; ( t ' o w ~ r  1.. ( ' u ~ l ( ~ t . ,  194 X. C., 293, I!); lT. C., 697. 
h l  IlicXs I * .  X I ,  it~ttc r .  71 S. ('., : i t  1). 543, it is s:~itl: " I t  111ust I)c lwld, 
h o ~ w ~ c r ,  that upon 111:1rringc, t l ~ c ,  tlortlic~ilc of tllc v i f c  11- cao~~structio~l 
of Inn, 11ccniiis tli:lt of tho liusbnrltl." 

ITntlcr tlic facts ant1 c i r c u m ~ t a l i c ~ ~ s  of this C:W, w c  tl ink tli:it t11er1' 
\\ a5 snfficic~rt c~idr l lcc  to bc ,inbmittccl to tllr jury tlint thc :tb:lntlo~irnc~~t 
w:rs wilful, ant1 that  tllcrs vns  n fnilurc to p r o ~ i d r  :~tlrqu:~tc support, 
:111d both took plnw i l l  Ihrl l : ini ,  S. ('. WTT~ find 

S o  error. 
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T. C .  IIOWIIS v. II. C.  TCCKER a a u  JIAIITNA TL'('I<EI( 

(Filed 6 Sovember, 1020.) 

1. Judgments K +Finding of meritorious defense nwrssaly to sclttinp 
aside judgment for excusable neglect. 

TThere the judge presiding a t  a term of the Suljcrior Court corrects ;I 

judqment he has innclverte~~tlr signed (lisntis~ing the action, a n d  in t h ~  
tlhsence of the defendant, enter? n judgment sustuining a clemllrrer to tht. 
complaint and <ranting the parties additional t i n t ~  in which to  fillb 
ameudetl pleadings, and the l~lairltiff f i l v  an n~nended complaiilt. ;I colu 
of which thc defendant fails to receive, :uld the clerk grants :I jntlgmrllt 
I,$ default aud inquiry thereon, C'. S , BOO, the action of the trial court :It 
a s~~cceedinl: trrm setting aside auch jmlgln~nt for e\c11si1111e n(,:'lt3rt 
without a finding of a meritorious defeuw will hc reversed 

2. Trespass R +Action of trespass was alleged in this case. 
Where an allcr has been tledicatetl to the public ;111tl ;~cwptetl 115 it. :ln 

allegation of the complaint in an a c t i o ~ ~  against an atmtting o\\nt.r th:~t  
he hds closcd the :~llt>y u i th  an obstruction and f;rstrnetl the end nu to 
the plaintiff's abutting property on the other ?id(. is one to the etfwt t h ~ l  
tlie d c f e n d a ~ ~ t  has trespasccd upon the ploperty right4 of thcl l)ldintifl 
nut1 is sufhcicnt to allege a good cause of action 

5. Judgments L a--Judgment sustaining demurrer and gi'anting tim- 
for filing amended pleadings does not estop plaintiff. 

TV1iel.e the trial court enters R j~~dgluent  sustainiug :I ~ l e ~ n u r r ~ r  to t11<~ 
c n m ~ l a i ~ ~ t  ant1 therein :rants thc parties ndtlitional time to file a n ~ c w l ~ t l  
pleadiugs in his 11l~u:1ry disci~?tiot~ar.v powcr, tbe order snst:linil~e the 
demurrer, nnappealed from, does not work ;In t~sto]~pcl u11ir11 the ~~lnilltiff 
to ~~roceetl on the amentlccl 1)lratling. 

APPEAL by  plaintiff f r o m  dl th ' l ro~y,  J., a t  J u l y  l ' e r ~ u ,  1929, of A \ h ~ i b .  

T h e  plaintiff brought suit to  recorer damages f o r  wrollgfully closing 
a n  alley dedicated to  public use and  wroilgfully connecting felices of tllo 
defendantp with ;I brick a11d c o ~ ~ c r e t e  wall crec>tcd o1r thc plaintiff's 
property. 

J u d g e  Clement sustailiccl :I t l tmurrer  to tlie c o r ~ l p l a i ~ l t  u11d wit1 a t  tlic 
tirne tha t  he  would gran t  t h e  plaintiff t ime to file all a n ~ c n d r t l  complaint 
:ind the  drfendants  tirne to ansmcr. T h e  parties n e r e  then ill court a t  a 
regular  term. J u d g c  C1t:ncnt inadrer tent ly signed n juctgrncnt dis- 
r n i s ~ i i ~ g  t h e  action. T h i s  judgnlcnt n a s  not t c l~dcr r t l  to  thc plaintiff or 
his  attorney. Upon discovering the nlistak(>, without  notice g i ~  en to 
the  defendants  o r  thcir  a t torney he  canceled the  fir5t judgment arid ren- 
dered another  i n  accordance wit11 his  announced purposc, sustaining t h r  
demurrer  and  al loning the  plaintiff 40 daxs i n  which to file a n  anicndcd 
complaint,  and  t h e  d e f ~ n d a n t s  40 days tllereaftcr i n  which to nnswcr. 
W i t h i n  t h e  t ime  allowed hini  t h e  plaintiff filcrl an  amcudctl complaiut,  a 
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copy of which was given the clerk and by the clerk mailed to, but not 
received by, the defendants' attorney. The  defendants filed no answer 
to the amended complaint, and on 4 March, 1929, the clerk signed a 
judgment by default and inquiry. The  defendants apperiled and Judge 
McElroy, upon facts found and set out i n  his judgment, adjudged that  
the defendants were entitled to  have the judgment by default and inquiry 
set aside on the ground of excusable neglect and reversed the judgment 
of the clerk. T o  Judge XcElroy's judgment plaintiff excepted and ap- 
pealed therefrom to the Supreme Court. 

C .  IT'. Higgins  for plaintiff .  
11'. R. Bauguess for d c f e n t l m f s .  

ADAXS, J. The clcrk gave judgment by default and inquiry and the 
defendants made a motion before him to  set aside the judgment on the 
ground of surprise and excusable neglect. The motion v:as denied, and 
upon appeal the clerk's judgment was reversed. C. S., GOO. An appli- 
cant for relief under tliis section must sho~v a meritorious defense, as 
well as excusable neglect. U u n n  v. Jones, 195 X. C., 354; Crye v. Sto l t z ,  
103 N. C., 802;  I Ie ldcrman v. JIills Co., 192 N .  C., 626. Conceding that  
there is sufficient evidence of excusable neglect to support the finding to 
this effect, we liave discorered no evidence x~hatever, and of course 
thero is  no finding, of a meritorious defense. 

The defendants contend that  this principle is not applicable because 
tlie complaint does not state a cause of action. We do not concur in tliis 
conclusion. The  allegations are that  the brick wall is mtirely on the 
property of the plaintiff; that between liis property and that  of the 
defendants there is an  alley which has been dedicated to tlic public use; 
that it  1111s been closed by the defendants; and in effect that the defend- 
ants hare  trespassed oil the plaintiff's pi.operty by connecting their fences 
with his wxll. I n  JlilliX.cn v. Denny ,  135 X. C., 10, cited and relied 
oil by the dcfend:mts, it  was said, "JITe find iio suggestion in the coni- 
plaiiit that  the alleged alley was dedicated to any public use"; and tlie 
absence of an  allegation of dedication marks tlie differer~ce between the 
cornplaint in that  case a i d  the one in the case before us. Where there 
is a dedication and acccptnlicc of property to the use of the public the 
riglit of user a t  once arises and time is  no longer material. T i s c  v. 
W k i f a k e r ,  146 N.  C., 374. This is the substalice of tlic amended coni- 
plaint, which the plaintiff is entitled to establish by competent evidence, 
unlcss the defendants disconnect their fence from the plaintiff's wall 
aild reopen tlie alley, the plaintiff alternately asking either this relief 
or  damages for the alleged wrong. 



N. C.] FALL TERM, 1929. 673 

The defendants finally advert to the principle that an unappealed 
judgment sustaining a demurrer to the merits of an action estops the 
plaintiff from further proceedings. If nothing more than a judgment 
sustaining the demurrer appeared in the present record the position 
would merit serious consideration. Bank v. Dew, 175 N. C., 79; Swain 
v. Goodman, 183 N. C., 531. But Judge Clement, during a regular 
term of the Superior Court, made an order in the exercise of his dis- 
cretion granting the parties time in which to file additional pleadings. 
Pursuant to this order the plaintiff filed his amended complaint. The 
order sustaining the demurrer to the former complaint could not there- 
fore work an estoppel upon the plaintiff to proceed on the amended plead- 
ing. That the judge had the power to make the order is unquestionable. 
Goins 2.. Sargent, 196 N. C., 478; Hines v. hem, 195 N. C., 376; 
Aldridge v. Insurance Co., 194 N.  C., 683. Indeed, permission to file 
amended pleadings after a demurrer is sustained, if the judge thinks the 
ends of justice mill be thereby promoted, is suggested as the proper 
practice in JIil7ih-en v. Denny, supra. 

The order setting aside the judgment by default and inquiry is 
Reversed. 

CHARLIE RHODES v. THE AMERICAN U P H O L S T E R Y  COJIPAKY. 

(Filed 6 November, 1929.) 

Appeal and Error J +Where plaintiff could not recover on any aspect 
of case he will not be awarded a new trial. 

Khere the plaintiff canllot recover in hir action under any aspect of thc 
eridence, error rrhicli may have been comiuitted u p 1 1  ccrtain phas~s of 
the case nil1 not be regarded ac, reversible, and a new trial mill not he 
granted. 

APPEAL from MacRae,  Special Judga and a jury, at  ,Zpril Special 
Civil Term, 1929, of DAVIDSON. No error. 

This is an action for actionable negligence, brought by plaintiff 
against defendant claiming injury to his left eye. The defendant denied 
negligence and set up plea of contributory negligence and assumption 
of risk. 

The usual issues were submitted to the jury and the answer to the 
first one: "Was the plaintiff injured by the negligence of the defendant, 
as alleged in the complaint?" was No. 
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Walser & Walser f o ~  plaintiff. 
McCrary & DeLapp for defendant. 

PER CURIAM. I f  there is error in  the tr ial  of this action in  the court 
below, we think i t  harmless. F rom the evidence appearing i n  the 
record, we do not think i t  sufficient to have been submitt-d to the jury 
to sustain a recovery for actionable negligence. 

I f  error should be found and a new trial granted, i t  would not profit 
plaintiff. I f  a new trial  was awarded no different result could follow. 
The entire testimony relevant to the issues was before the court. From 
this evidence i t  is apparent that  i n  no aspect of it could p1:lintiff recover. 
I n  such cases our decisions are  to the effect that a new trial  will not be 
granted. Bateman v. Lumber  Co., 154 N .  C., 248; Booth v. Hairston, 
193 N .  C., 278. For  the reasons given, there is 

No  error. 

JOHN Mr. MARSHALL ET AL. V .  TOM'S O F  KERSI~RSVII~LE. 

(Filed 6 Sorember, 1929.) 

Appeal and Error J a-Where allegations of complaint are not supported 
by evidence, judgment dissolving restraining order will be affirmed. 

Where a temporary restraining ortler has been granietl against ail 
assessment against property by a tow1 for street improvements upoil the 
grouiids of insulficiency of petition, and that tlie assessmeiita were confirca- 
tory, the plaintiffs being some of those assessed who had lot paid : H c l d ,  
the rcfusal of the trial judge to continue tlie ilijunctioii to the heariiig will 
be sustained on appeal ill the absence of satisfactory erid(?nce to support 
the determinati~e allegations of the complaint. 

APPEAL by plaintiffs from Clement, J., a t  Chambers, 28 March, 1929. 
From FORSYTH. 

Civil action to restrain the defendant from enforcing liens for street 
assessments. 

The street improvement work in question was commencxl in  October, 
1924, and completed in February, 1026. The assessment roll was con- 
firmed 10 hfarch, 1926. Many assessments were paid as, they became 
due, but others mere not. Whereupon, in  December, 1928, the defendant 
advertised the delinquent properties for sale. Plaintiffs instituted this 
action 6 January,  1929, to enjoin the sales, alleging that the petitions 
for said proposed improvements did not, in all cases, contain the requi- 
site number of names and amount of feet frontage; that  3aid petitions, 
therefore, were insufficient ; that the assessments, judgments and liens 
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are confiscatory and void in that they attempt to  lay a charge on private 

property without due process of lam, etc. 

It is further alleged, on information and belief, that  there was lack 

of good faith, collusion and fraud on the par t  of the governing board of 
the defendant town in procuring the said petitions. 

I n  the absence of satisfactory cvicience to support the determinatire 

allegations of the complaint, the temporary restraining order mas dis- 

solved and the action dismissed. 

The  plaintiffs appeal, assigning errors. 

Tl'illiam Por fer ,  J .  E. ,llexavder and L. 31. Butler for plainfifs. 
Norehead cE. V u r d o c k  for defendant. 

PER CURIAIZI. KO sufficirnt cause haying been shown for disturbing 

the judgment, the same is 

Affirmed. 

1 .  Appeal and Error J a-Where act has bncn clone an appeal from order 
dissolving temporary order will not be decided. 

\Ylicrc~ :I to~npornry ortlcr 1 ~ 1 s  Iwen issued restraining the use of the 
r rg is t r :~ t io~~ for :I ~)rim:~ry cl~cTion :~ntl 1117011 a hearing the ordcr has 
I)wn tlissolycvt up011 IIrolwr f i~~ t l in~ :  of facts t l ~ t  the registr:ltion wns regu- 
h r .  : I I I ~  the ( ' I ~ t ' t i o ~ ~  h i s  I)~t'n llthltl, :in nl~peal from the order tlissol~in: 
the tc>nipor:~ry rwtra in i~~g o 1 ~ 1 ~ r  1)r(wnts only moot qnwtio~is, ilnd will 
not lw tlc~ciclcvl. 

2. Elcrtions I a-Action to try title to public office is  by quo warranto 
and not nianclamus. 

\Yhcre t l ~ e  ~~l:rintiffs, rrsitlents of n vity, institute nn action 1)raying that 
tlk Ilse of t l~c  registration for n ~rin1:rry clection be enjoined :rntl that 
mtr~rdntnii.u issue for :I I I P W  rc~gistration, ant1 :I tc1111)or:lry rc.straining 
ortlcr issuet1 tl~c~reiti h :~s  1wc.11 tlissolretl. :~nd the t~lection lms been heltl, an 
appwl from the tlissolntion of the tcniy~ornry rcstrniuing order. if decided 
in favor of the nppcllant~, would be in effcct an action to try title to office, 
wt~icli c'nnnot be tlonr. by mc~ndnnt~ts, t l ~ c  proper remedy k i n g  qtto tcnr- 
muto .  

3. Elections D c-Voters registered by third persons or failing to take 
oath not necessarily disqualified. 

Fnilure to ndministcr an oath to voters applyitlg for registration does 
not result in a forfeiture of their right to rote, nor does their registration 
by third persons necessarily work n disqualification. 
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4. Elections I d-Where it is not shown that result of election would 
be affected the judgment of the trial court will be upheld. 

Where there is no  allegation or finding of fact by the trial judge that 
irregularities complained of in the registration of voters would have 
affected thc result of ?n election, an appeal from his order dissolrinq a 
trmpornrg order restraining the use of the registration will not be dis- 
turbed 011 appeal. 

5. Elections E c-Remedy for irregular registration was by cllallenge to 
voters and not mandamus for new registration in this case. 

Where it is alleged that the registration of voters in a primary rnunici- 
1 ~ 1 1  elt~ctiol~ w:rc: irregular a l ~ t l  fraudulerlt, and the plailitiffs s w k  mun- 
n'nnlus to c.olupc1 :I I)roper registration, and the statute and the charter of 
thc  ci ty nntler which tllc election i i  to be held ~ rov i c l e  for challenge to 
voters so regi4teretl : I f e l d ,  martdamu~ being a proceeding i r  equity will not 
I)c iw~e t l ,  there bein:: all adequate remedy a t  law by W:IS of ch:~ll t~~icrc~ pro- 
vided by statute. C. s., 5072. 

CIVIL ACTIOS, before Jlidyette, J., at  Chambers, in Raleigh, 12 April, 
1929. 

The  plaintiffs, alleging that  they were residents and voters of the city 
of Raleigh, instituted an action against the defendants, Commissioners 
of tho City of Raleigh, and joined as defendants the registrars of said 
city. Tho plaintiffs allegcd that  a prirnary election mas to be held in 
Raleigh on 22 ,ipril for thc purpose of choosing commiss oners for said 
city and a judge of thc city court, said primary to be followed by the 
general election in the city, to be held on the first Monday of May, 1927. 

Tho plaintiffs based thrir  cause of action upon the -'allowing con- 
tentions : 

( a )  That  the tlefcndants, conimissioners of the city of Raleigh, were 
candidates to succecd themselves and unlawfully attempted to select 
registrars favorable to their candidacy. 

(b )  Tha t  the defendants unlawfully and illegally printed certain 
blank cards containing space for the name of tho voter and placed such 
cards i n  tho hands of employees of the city to procure signatures to 
such cards which were then to bo taken to the registrars and placed upon 
the registration books. 

(c)  That  names of voters have been put upon the registration books 
unlawfully in  all precincts. 

( d )  That  the registrars were not sworn and qualified according to law. 
(c)  Tha t  the registrars have permitted third persons t11 place names 

on the registration books. 
( f )  Tha t  applicants for registration had not been sworn as  required 

by law. 
(g)  Tha t  names of voters had been placecl on the books by request 

over the telephone. 



T - ~ I O I I  s ~ c 1 1  nllcpntior~s 1)l:rilrtiffs prayctl that  tlic deftsndants arid 
oficcrs :ir~d cn~ployecs of tllc city 1 , t  rcstrnint,d from ~ i s ing  said regis- 
tration and that  a n r i t  of ~ l~ : in t l an~us  iwuc. 
A\ tcniporary irijur~ction \ \as issustl ant1 thc causo was Ilc,artl by Xitl- 

ycttc. .J., on 1 2  April. 
T l i ~  tlefnrdaiits filctl :nls\\er, tltn>irig frautl or durcss, ant1 alleging 

that the primary n a s  held in accortlancs with thc charter of tlic city of 
Raleigh, same btirig chapter 59, Prixatc, Ida\\ \  of 1918. L\ffiJn\its wcw 
filctl hy the partits, nntl a f tw  Ils:tring tlle c \ ide~icc  tho court rcndtwtl 
judgment, thc 1)crtincllt port iol~s of nhicli arcs as follows : "7'liiq C ~ I I S C  

comilig oil to b(. licnrtl bc'fore his Honor, G. E. Mitlyettc, judgc lioltlir~g 
thc courts of tlic Sewrith Judicial District, by exchange, a t  Chambim 
111 the city of Raleigh, S. C., on thiq 1 L I l , r i l ,  1929, upon a. Ilearing 
from the citation served upon the tlcfcndants in said cause, thc same 
having becn made returnable for 16 April, 1029, a t  9 :30 o'clock a.m.; 
but upon motion of the defendants the court, i n  its discretion, up011 
notice, having shortened the time for said hearing, arid thc cause having 
been reset for  a hearing on 1 2  April, 1929, a t  7 :30 o'clock p.m., and the 
said hearing being heard upon the complaint, answer and affidavits filed 
herein, and upon the argument of counsel, and the plaintiffs by permis- 
sion of the court, having subpcenaed each and every one of the dcfendant 
registrars then and there to appear and bring with them the registration 
books of the several precincts of the city of Raleigh in the hands of the 
several defendant registrars; and having heard the complaint, reply 
and the affidavits of the plaintiffs and the affidavits and answer of the 
defendants, and the court being of thc opinion that  the matters and 
things in controversy mere largely ones of lam, but found as a fac t :  

That  the registration books for said primary election do not close 
until midnight 13 April, 1929, and that  the registration books com- 
plained of are  open for challenge against any voters whose names appear 
thereon that  may not be properly or legally registered, and that  such 
remedy is open to the complainants or any other interested persons; and 
it further appearing to the court that  only one other day is  now open 
for registration of voters, as  provided in the charter of the city of 
Raleigh; and the court being of the opinion that  i t  is not proper or 
necessary to continue the restraining order heretofore made against the 
defendants prohibiting them from the matters and things set out i n  the 
original order ; 

And it further appearing to the court, and i t  being found as  a fact, 
tha t  the defendant commissioners have regularly and properly called 
said election, and have forthwith duly appointed registrars and pro- 
vided them with proper books for the registration of voters, and have 
properly advertised the said election and done all other things required 
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of them by lam; and t l ~ c  conrt being of the opinion that  having done 
tlirse things that the prayer of the coniplai~it asking for mandamus to 
compel tlicm to order a new registration and other th  ngs contained 
thercin, a rc  not proper or necessary in view of what ha3 already bcen 
(lone; and the court being of the fur ther  opir~iori that  to now intcrfcre 
with thc registration and election about to be held would be against the 
public interest, and would work great confusion in holding the election; 
and the ~ o l i r t  further being of the opinion that the plaintiffs ha re  an 
adequato remedy at law:  

I t  is therefore ordered, adjudgcd and decreed that  the restraining 
order and injunction issued in the c2ausc be, and the same is hereby dis- 
solved, and the court further refuses and declines to grant  the prayer 
for a mandamus to compel the con~missioners of the city of Raleigh to 
prorido for a new registration of the voters of said city." 

From thc foregoing judgment the plaintiffs appcal. 

17. F. Eznuns fo r  plaintiffs. 
Clifton Beckwith and TTTilliam 13. Jones for  defcndant:). 

UROGDES, J. The law provided for the regular city election on the 
first Monday in May, 1927. I t  was conceded in the oral argument that  
the election was held and the defendants, commissioners, were elected. 
T h e  injury complained of has thus become accomplished and completed. 
Hence, the appeal presents, in its final analysis, only a moot or abstract 
question. The  uniform rule adopted by this Court is  o the general 
effect that  such questions will not be considered. It'ikel v. Board of 
C'omm.issioners, 120 K. C., 451, 27 S. E., 117; Pickler v. Board of Edu- 
cation, 149 N. C., 221, 62 S. E., 902; Little v. Lenoir, 1,51 N. C., 415, 
66 S.  E . ,  337; 1Vallace I*. IPilX~csboro, 151 N. C., 614, 66 S. E., 657; 
Noore v. Uonument Co., 166 N. C., 211, 81 S. E., 170. Furthermore, 
if the registration is  declared to be void, such ruling, under the circum- 
stances of the case, would, i n  effect, be equivalent to an  action to t ry  
title to office. This  cannot be done by mandamus. Ellison, v. Raleigh, 
89 N. C., 125; Markham v. Simpson, 175 N. C., 135, 9 5  S. E., 106; 
,Johnston v.  Board of Elections, 172 N. C., 162, 90 S. E., 143. 

There is  no allegation or finding of fact  by the tr ial  judge as to the 
number of qualified voters or as to the number placed upon the registra- 
tion books by means of the methods complained o f ;  nor is there allega- 
tion or finding that  persons so registered were not qualified voters of the 
city of Raleigh, and that  the irregularities complained of would have 
affected the result of the election. Hill v. SLtmner, 169 X. C., 405, 86 
S. E., 351. T h e  fact that  a person was registered by a third person 
with whom the registrar had left the book does not necessarily work a 
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disqualification (Quinn v. Latf imor~,  120 N. C., 426, 26 S. E., 638) ; 
nor does a failure to administer a11 oath to voters applying for  registra- 
tion result in a forfeiture of the right to vote. This  principle was de- 
clared in  Gibson 1.. Co?nmi.ssioners, 168  N .  C., 510, 79 S. E., 976, as 
follows: "A constitutional or statutory provision that  no one shall be 
entitled to register without first taking an oath to  support the Constitu- 
tion of the State and that  of the United States is  directed to the regis- 
trars, aud to them alone; and if thry, through inadvertence, register a 
qualified voter, who is entitled to register and vote without administering 
the  res scribed oath to him, he cannot be deprived of his right to vote 
tlirougli this negligence of the officers." 

The trial judge, after hearing the matter upon its merits, found as a 
fact that  the election was properly called, registrars duly appointed, 
proper books for the registration of voters provided, and that  the officers 
have "done all other things required of them by law." There was evi- 
dcnce to support this finding. 

Moreorcr, the plaintiff had an adequate remedy a t  law. The charter 
of the city of Raleigh, Article VII, provides that  every person who 
shall vote in the city primary "shall be subject to the challenge made by 
any resident of thc city of Raleigh under such rules as may be prescribed 
by the board of comn~issioners, and such challenge shall be passed upon 
by the judges of elections and registrars," etc. The  general election law 
provides the same remedy in  C. S., 5972. 

Upon the uhole record, we are of the opinion that  the judgment ren- 
dered must bo upheld. 

Affirmed. 

\V. R. P IERCE,  RECEI~ER OF TFIE C ITIZENS BASK O F  SHALLOTTE. Y. 1.:. F. 
RIALIAIID A K D  WIFE, B E S S I E  S. JIALLARI), A. \I*. MALLARI), C .  L. 
IVII,I,IAMS, RECEI~ER OF C'OJIMERCIAL NATIONAL RANI<, W. E. 
FVSSELL, C LEACH, JIATTIIE\V COBB, C. G. BEST,  TRUSTEE, A K D  

F. R. EILkSWELL. 

(Filed 13 Xovernber, 1929.) 

1. Attachment E +Sotice of attachment on realty should be noted on 
judgment docket and indexed, and filing lis pendens is unnecessary. 

C. S., 500 and 807 are to be construed in  pari materia, and where notice 
of lery of attachment on defendant's land in a county has been given 
under the provisions of C .  S., 807, by certification of the levy to the clerk 
of the court for that county and his notation thereof on  his judgment 
docket and indexing in the index to judgments the effect is to take the 
land in cuvtodia lepis, and is riot an action affecting the title to lands 
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within the purview of C. S., 500, but from the day of such notice, unless 
the land is released, the attachment constitutes a lien superior to that of a 
judpn~ent rendered in favor of another, and a later judgment in the 
attachment proceedings relates back to the filing and i~dexing of the , 
attachment, and where such notice under C. S., 807, has been given, the 
filing of lis pendens in the same county under the provisions of C. S., 500, 
is unnecessary. 

2. Attachment C &The trial court may allow minor amendments in 
attachment proceedings. 

In attachment proceedings it is within the discretionar:~ power of the 
judge of the Superior Court to allow amendments in regard to minor 
defects. 

APPEAL by defendant, C. L. Williams, receiver, from Daniels, J., at 
August Term, 1929, of DUPLIN. Affirmed. 
R jury trial having been waived by the parties in the court below, the 

judge found the facts and set them forth in detail: 
Matem'ac! facfs. The Citizens Bank of Shallotte brought a civil action 

against E .  F. Mallard, its cashier, in Brunswick Count), and in said 
action caused a warrant of attachment to issue to the sheriff of Duplin 
County, where Mallard owned real estate. This warrant of attachment 
was received by the sheriff of Duplin County on 4 August 1921, and he 
made a levy by virtue of the same on 18 August, 1921, on the lands of 
E. F. Mallard, described in Finding of Fact, end returned said warrant 
of attachment with his said levy and return to the Superior Court of 
Brunswick County. That in addition to making the said return to the 
Superior Court of Brunswick County the sheriff of Duplir~ County duly 
certified a copy of his levy and return to the clerk of the Superior Court 
of Duplin County. The said certificate of return and levy so made by 
the sheriff of Duplin County was duly docketed and filed in the office of 
the clerk of the Superior Court of Duplin County on 18 August, 1921, 
and recorded in Judgment Docket No. 10, at  page 181, and duly indexed 
on the index to judgments in said office on said date. No notice of lis 
pendens in "Record of Lis Pendens" in Duplin County >was ever filed 
by the plaintiffs, the Citizens Bank of Shallotte, in its action against 
E. F. Mallard, and being the action in mhich the warrant 3f attachment 
was issued, nor was any lis pmdens ever docketed or cross-indexed in 
said action on the I/is Pendens Docket in the clerk's o6ce of D u d i n  
County. 

The American Bank and Trust Company recovered judgment against 
E. F. Mallard in the sum of three thousand and n inepone  dollars 
($3,091) in  the Superior Court of Duplin County on 19 January, 1922, 
and the said judgment was duly docketed and indexed on said date in the 
Superior Court of Duplin County. And since the rendition of said 
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judgment the defendant, C. L. Williams, as receiver, is now the owner 
of the said judgment. The Citizens Bank of Shallotte and W. F. Pierce, 
who was appointed receiver, mere made parties to the action and recov- 
ered judgment against E. F. Nallard in the original action in which the 
warrant of attachment mas issued at the October Term, 1023, of 13runs- 
wick Superior Court, a transcript of which judgment was duly docketed 
in the Superior Court of Duplin County on 1 2  October, 1923. The 
question is as to the priority of the liens of the respectire judgments. 

On the facts fourid the following judgment was rendered : "It  is there- 
upon considered and adjudged, upon the foregoing findings of fact, that 
the lien of the judgment of W. F. Pierce, receiver of the Citizens Bank 
of Shallotte, against E. F. Mallard, for eighty-six thousand dollars, 
and interest, and costs, docketed on the Judgment Docket of the Superior 
Court of Duplin County, on I 5  October, 1923, as hereinbefore set out, 
relates back to the date of the docketing of the return of the sheriff of 
I h p l i n  County, on the warrant of attachment in the case of Citizens 
Bank of Shallotte u. E. F. Mallard, on the Judgment Docket of Duplin 
County, to wit, on 18 August, 1921, and that said judgment is a first 
lien on the tracts of land belonging to E. F. Mallard, set out and de- 
scribed in these findings of fact, and that the judgment of American 
Bank and Trust Company against E. F. Mallard, docketed on the Judg- 
ment Docket of the Superior Court of Duplin County, on 19 January, 
1922, for the sum of three thousand ninety-one dollars, and interest on 
$3,000 from 19 January, 1922, and costs, and now owned by C. L. Wil- 
liams, receiver of American National Bank, be and the same is hereby 
declared a second lien on the said lands of E. F. Mallard as herein- 
before set out, and subject to the lien of the judgment of the said W. F. 
Pierce, receiver, as aforesaid, and that the defendant, C. L. Williams, 
receiver, pay the costs of this action to be taxed by the clerk. F. A. 
Daniels, Judge." 

To the judgment as signed C. L. Williams, receiver, excepted, as- 
signed error and appealed to the Supreme Court. 

McLean Le. Stacy and Gavilt & Bonay for W.  F. Pierce, Receiver of 
the Citizens Bank of Shallotte. 

J .  0. Carr amd Beasley & Stevens for C. L. Williams, Receiver of the 
Commercial National Bank. 

CLARKSON, J. We think there was no substantial irregularity as 
would make the attachment void. It is well settled in this jurisdiction 
that for minor defects amendments can be made. Askew v. Stevenson, 
61 N. C., 288; Best v. Mwtgage Co., 128 N. C., 351; May v. Menzias, 
186 N. C., 144; T h d u r g  v. BGrtm, ante, 193; C. S., 547-9. 
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Tlie main question involved in the controversy : Should the proceed- 
i~ igs  in attachment be docketed in the "Record of Lis Pendens" of 
Duplin County, C. S., 500, 501, 502, 5031 We think not. I t  was 
docketed in the clerlr's office of Duplin County in  ac-ordance with 
P. S., 807, in the judgment docket and indexed. 

C. S., 500, says: "In an action affecting the title of rea property, the 
plaintiff, at  or any time after the time of filing the complaint, or when 
or any time after a warrant of attachment is issued. or a defendsnt 
when he sets up an affirmative cause of action in liis answer and demands 
substantive relief, a t  or any time after the time of f i l i ~ ~ g  his answer, 
if i t  is intended to affect real estate, may file with the clerk of each 
county in  which the property is situated a notice of the pmdency of the 
action, containing the names of the parties, the object of the action, 
and the description of the property in that county affected thereby." 

This section must bc construed with C. S., 507, which is under Attach- 
ment, in p a i i  m a f e ~ i a .  11 warrant of attachment is not an action "affect- 
ing the title to real property." Tlie warrant of attachment is not an 
action, but is ancillary and auxiliary to the action. I t s  function is to 
seize the property of a defendant and hold i t  within the grasp of the 
law until the trial can be had and the rights of the parties determined, or 
it may be released pending the action if seized without proper cause. I n  
no sense is i t  a process to bring the defendant into court. I t  may be 
issued to accompany the summons, or at  any time thereafter. C. S., 802. 

The part  of C. S., 807, material to be considered in attachments, pro- 
vides: "He shall levy on the real estate of the defendant as prescribed 
for executions; he shall make and return with the warran1 an inventory 
of the property seized or levied on. . . . Where the sheriff or other 
officer levies a n  attachment upon real estate, h e  must certify the levy to 
the clerk of the Superior Court of the county where the land lies, with 
the names of the parties, and the clerk must note the Sam,: on his judg- 
ment docket and index i t  on the index to judgments, and the levy is a 
lien only from the date of entry by the clerk, except that if i t  is so 
docketed and indexed within five days after being made i t  is a lien from 
the time i t  was made." 

As said, the warrant of attachment is not an  action affecting the title 
to the real property. The title of the owner of the land is not brought 
into dispute. The attachment merely seizes the property and holds i t  
custodia le.& until the final determination of the action or until the 
property is released pending the action when seized without proper 
cause. All the notice that any one is entitled to in cases where warrants 
of attachment are  issued, is such as is contained in C. S., 1307, supra. 

The  language with reference to warrant of attachment in C. S., 500, 
we must construe with C. S., 807. The latter requires the :levy of a war- 
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rant  of attachment on real estate to be certified to the clerk of the Supe- 
rior Court of the county where the land lies, with names of parties, etc., 
the clerk notes same on t h ~  judgment docket. I t  i s  then indesrd on the 
indes to judgments and the lcxy then becomes a lien from the date of the 
entry by the clerk; except that  if i t  is  so docketed and i~idcsed within 
five days after being made i t  is a lien from the time i t  was made. I t  
will be noted that in the Consolidated Statutes, under Cir i l  Procedure, 
Art .  34, Attachment, this provisional remedy of attachment is a com- 
plete and orderly system to attach property and hold i t  unti l  the final 
determination of the action. A full and complete method is provided to 
give the public notice when a levy on real estate is made. We do not 
think that  C. S., 500, e f  srq., made it incumbent to file also a notice of 
lis p end ens in a docket kept in tlie same office of the clerk of the Supe- 
rior Court in another hook called "Record of Lis Pendens." This  
record of lis pendens is known as the Buncombe County Lam, made 
Statewide, Public Laws 1919, ell. 19. We think the method provided 
under attachmelit, C. S., 807, is all that  is required to give notice to the 
public in attachment proceedings. 

I t  will be noted that  section 500, in the first part ,  speaks of warrant  
of attachment. The  latter part  says "If i t  is intended to affect real 
estate, may file with the clerk of each county in which the property is 
situated," etc. I n  warrants of attachment we find under C. S., 807, how 
this notice must be filed and what the clerk shall do to create a lien on 
the property attached-it must be noted on the judgment docket and 
indexed. I n  construing the two sections together, it  was never in- 
tended that  notice should be given under C. S., 80 i  and then under 
C. S., 500, et seq., in '(Record of Lis Pendens," both records kept in 
the clerk's office. C. S., 500, was intended to apply to actions affecting 
title to real propert?, and the Statewide Buncomhe County Law applied 
to those actions and required them to be docketed and iridesed in a book 
called "Records of Lis Pencle.ns." 

I n  IIorney v. Price, 189 N. C., at  p. 824, we said:  "This lis p e d e n s  
statute applies to  'an action affecting the title to real property.' " A t  
page 825: "Title is the means whereby the owner of lands has the just 
possession of his property. Co. Litt., 345; 2 B1. Corn., 195; Black's Law 
Dic., p. 1157." The judgment below is  

Affirmed. 



l N  THE SUPREME COURT. 

4. Cr imina l  Law G a-Where the d e f e n d a n t  i n t roduces  n o  evidence the  
qucbstion of gu i l t  is for t h e  jury u n d e r  t h e  presurnpt io l~  of innocence. 

A defe~lclaut ill a crimillal action uury rely up011 the  prei;uml)tiou of his 
ili~loct'uce, whicli r c l u a h s  \vitli him t l i ro~~gl lout  the t r ia l  and  introduce 
no wideucc  ill his o\ru behalf, and though this may h a r e  : t s  moral efl'ect 
on the  minds of t he  jury, i t  does ilot of itself a s  a matter  of law c r w t e  11 

presumptitiu ngai~ia t  him, n l ~ d  the  clucstioli of' his guil t  is  for  the  deter- 
minatioli of t he  jury under t he  evideuce, with the  burdell upon the  Sta te  
to  prove him guilty beyolid u reasonable doubt. C.  S., 1709. 

APPEAL by defendant from Sinclair, J., at March Term, 1929, of 
DURHAM. 

Criminal prosecution tried upon an indictment charging the defendant 
with the murder of one M. E. Rollins. 

Verdict: Guilty of murder in the second degree. 
Judgment: Imprisonment in the State's prison at  hard labor for a 

period of 30 years. 
Defendant appeals, assigning errors. 

Attwnq-General Bmmmit t and Assistant Attorney-General Nmh f m 
the State. 
Victor S. Bryant for defendant. 
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755, 97 S. E., 616; S. v. Brackville, 106 N .  C., 701, 11 S. E., 284; S. v. 
Goodson, 107 N .  C., 798, 12  S. E., 329; S. v. W i l c o x ,  132 N. C., 1120, 
44 S. E., 625; S. v. Massey, 86 N. C., 660; S. v .  Mattheuis, 66 N. C., 
106; R i p p e y  v .  Mi l l e r ,  46 N. C., 479; 23 C. J., 49; 8 R. C. L., 225. 

I t  is  sometimes difficult to distinguish between evidence sufficient to 
carry a case to the jury, and a mere scintilla, which only raises a sus- 
picion or possibility of the fact i n  issue. S. v .  Bridgers, 172 IS. C., 879, 
59 S. E., 804; S. u. I17hite, 89 N. C., 462. And i t  will readily be con- 
ceded that  this is one of the border-line cases. Bu t  a careful perusal of 
the record leaves us with the impression that  the State's evidence is of 
sufficient probative value to warrant  its submission to the jury. S. v .  
McXinnon,  ante, 576; S. v .  Laturence, 196 N .  C., 562, 146 S. E., 
395; S. v. AIcLeod, 196 N .  C., 542, 146 S. E., 409; S. v. Bynum, 175 
x. C., 777, 95 S. E., 101. 

The general rule of law is, that, if there be any evidelicc tending to 
prove the fact  in issue, and not merely such as raises a su~p ic ion  or con- 
jecture in regard to it, the case should be submitted to the jury;  other- 
wise not. L e w i s  2.. S f c a m s h i p  Co., 132 N .  C., 904, 44 S. E., 666; 8. v. 
Vimon, 63 N. C., 336; J l a t f h i s  11.  M a f f h i s ,  4S N .  C., 132. I f  the evi- 
dence warrant  a reasonable inference of the fact ill issue, its weight is 
for the jury. S. v. I~Tacliwelder,  152 hT. C., 899, 109 S. E., 644. 

Speaking to the subject in ( 'ampbcll  I ? .  E r e d a r t ,  139 X. C., 502, 52 
S. E., 201, TTralkcr, J., delivering tlie opinion of the Court, vcry perti- 
nently says: "Tlic sufficiency of cridc~icc in law to go to tlie jury does 
not depend upon tlie doctrille of chances. IIo\wver confidently one, ill 
his own affairs, may base liis judgrncnt on mere probabilii y as to a past 
cvcnt, when lie assumes tlic burclcn of establisliil~g such cvrnt ns a propo- 
sition of fact and as a basis for the judgmcnt of a court, he must adduce 
evidcncc otlicr than n majority of clia~icrs that tlic fact to 'jc provctl does 
exist. I t  must be more than sl~fficielit for a mcrc guess, and must bc such 
as tends to actunl proof. n u t  the pro\incc of tlic jury should not be 
invaded in any cnsc, and v l i c ~ i  rcaso~iablc minds, actiiig witliin tlic limi- 
tations prescribed by tlic rules of law, might reach different coiiclusioiis, 
tlic cvictcncc must bc submitted to tlic jury." 

The dcfcntlmit offered 110 rvidciicc, hut rcllictl upon the legal prcsump- 
tion of iii~ioce~icc and the wcakiicss of tlic State's cnsc. 'Phis he had a 
riglit to do. C. S., 1799. 'J'lic presumption of i~inoccncc which sur- 
rounds a dcfciitlnlit 011 his plcn of "not guilty," goes with him throuqli- 
out the tr ial  nnd is not ovcrcomc by his failurc to tcstify in liis own bclinlf. 
H e  is not rcquircd to show liis i~~nocencc ,  but the burden is on the Stntc 
to prove his guilt beyond a rcasonnble doubt. S. 11. S i n g l r f o n ,  153 PI'. C., 
735, 110 S. E., 8-16. ,Inti while his absence from tlic witr~ess stand or 
his failure to testify, may be a circumstance not witliout its moral effect 
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upon the jury, of which e w r y  lawyer appearing for a defendant is  
always coilseious, yet this fact, as a matter of law, creates no prcsump- 
tion against him, and is not a proper subject for comment by the solicitor 
in arguing the case before the jury. hi. I - .  l 'ucker,  100 S. C., 708, 130 
S. E., 720. 

Kor  is the failure of the State to  show motire necessarily fatal  to the 
case. S. 2'. A l t l e r n ~ a n ,  182 N. C., 917, 110 S. E., 59. I t s  esistence, if 
and ~vlien shonn, may br helpful to the prosccution, but it is not an 
csscntial elenient of the crime. hy. 7 % .  ~ l d a m s ,  138 X. C., 638, 50 S. E., 
763. 

Applying these principles to the e~ideiice in the instant case, we con- 
clude that thc same was properly submitted to the jury. The  rcrdict and 
judgment will be npheltl. 

X o  error. 

,Judgments 1, b-4ndgnient in action in which clefcnscs shoultl hare Been 
set up will bar snbscqut~nt action tlwrcon. 

("ITIL A C T I O X ,  before h'irlclair, J . ,  at  ,lpril Term, 1029, of Dvn~.zar .  
Plaintiff alleged that during the surnuwr and fall of 1022 the defend- 

ant  owned n tract of land 011 the Chapel Hil l  road, and that tlie plaintiff 
offered to buy three acres of said land fronting said higliway, and  that 
thr  defendant refused to sell three acres, but agreed to sell seven or 
eight acres at $200 an ~ C I ' P ;  that  plaintiff was desirous of purcllasiiig 
said lalid for the purposc of crecting a home t11erro11. Plaintiff further 
alleged that  the defendant authorized him to go ahead a i d  begin the 
construction of his home, and thercupoli tlic plaintiff clcaretl a part  of 
the land, drilled a d l  and built a garage; that  subsequently, the defend- 
ant  informed plaintiff that  he would not sell less than fifteen acres of 
land, and that if plaintiff would complete his house a t  a cost of not less 
than $3,000 and take fifteen acres of land for $500 per acrc, no initial 
paymcnt \\-onld be required. Thereafter, on 17 October, 1 0 2 ,  the de- 
fendant and his wife executed and delivered to the plaintiff a deed for 



688 I N  T H E  SUPREME COURT. [I97 

OGBURN v. BOOKER. 

fifteen acres of land, and plaintiff executed and delivered to H. G. 
Hedrick, trustee for defendant, a deed of trust on the property described 
in the deed, which deed of trust secured the payment of the purchase- 
money notes. Thereupon the plaintiff began the work on his house and 
spent approximately $6,808.80. 

Plaintiff further alleged that he did not have sufficient money to com- 
plete the house and offered to pay the defendant $1,000 if the defendant 
would release the front acre upon which the house was h i l t ,  and that 
he secured a loan of $2,000 and offered the defendant $1 000 to release 
said front acre, but the defendant refused to do so. Plaintiff further 
alleged that when the purchase-money notes became due the defendant 
advertised the property and sold i t  on 7 December, 1923, at  which sale 
the defendant became the purchaser of the property at  the sum of $8,000. 

Plaintiff further alleged that after the sale the defendant informed 
him that he must pay $50 per month "to keep u p  the taxes, insurance, 
interest,') etc., but that if plaintiff would go ahead and make improve- 
ments on his home that he would hold the house for him and would not 
sell it to any one else. Plaintiff continued to occupy the louse and pay 
the defendant the sum of $50 a month until about 23 March, 1925, but 
that the defendant "instead of helping the plaintiff to arrenge to redeenl 
his place . . . served notice upon the plaintiff to vacate the prem- 
ises; that he brought suit to put the plaintiff out of his home." 

Plaintiff further alleged "that on 20 April, 1925, the plaintiff was 
forced to vacate his home by order of court." 

I n  consequence of the alleged wrongful conduct of defendant, plain- 
tiff brought this suit on 25 October, 1926, to recover from the defendant 
the sum of $6,808.80 expended by plaintiff upon the house, and the 
further sum of $685 paid by plaintiff to defendant after :he sale of the 
property. 

The court entered judgment "from the pleadings filed in  the cause 
that the defendant is entitled to a judgment against the plaintiff to the 
effect that the plaintiff take nothing by his suit, and that the defendant 
recover his costs in this behalf expended," etc. 

From the foregoing judgment plaintiff appealed. 

Bryaint & Jones  and N a n n i , ~ g  ci! N a n n i n g  foi. plaintiff 
Long  d? Allen for defendant .  

BROGDEN, J. The defendant contends that the judgment should be 
upheld upon the theory that it appears upon the face of the complaint 
that all oral negotiations between the parties prior to the execution and 
delivery of the deed and deed of trust were merged in those instruments. 
He  further contends that the various oral agreements 01:curring after 
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the registration of the deed and deed of trust, involved a contract to 
convey land, and hence were unenforceable by reason of the fact that  
the defendant had pleaded the statute of frauds. T h e  latter contention 
of the defendant, however, is  not available for the reason that  the answer 
of the defendant is not in the record, and there is nothing to indicate 
to this Court that  the statute of f raud was so pleaded. 

Nerertheless, the plaintiff expressly alleges that  the defendant brought 
.suit against him and that  he "was forced to vacate his home by order of 
court." I t  does not appear whether the judgment of eviction was ren- 
dered by a court of a justice of the peace or by the Superior Court in an 
ordinary action of ejectment. I t  is clear, however, that  if the plaintiff 
was e ~ i c t e d  by order of the court that  we must assume, nothing else ap- 
pearing, that  the court had jurisdiction of the subject-matter and of the 
parties. I f  the judgment of eviction was rendered in a summary pro- 
cwding in ejcctmcnt, this could only be done upon the theory of the 
 l la ti on ship of landlord and tenant, and if the plaintiff had set u p  the 
vquities alleged in  the present suit, the jurisdiction of the justice of the 
peace would have been a t  an  end. C. S., 1476 and 1477. McLaum'n v. 
XcIn t y ro ,  1 6 7  N. C., 330, 83 S.  E., 627. On  the other hand, if the 
plaintiff was evicted in  an  ordinary suit of ejectment i n  the Superior 
Court, i t  mas his duty to plead the equities alleged in the case a t  bar. 
rn either event the plaintiff, by his own allegations, has unequivocally 
(lemonstrated that  he has taken no steps to protect his  rights, if any, 
according to the orderly processes of the law. 

.lffirmed. 

.J .  S. ('OK & COMPASY, Isc., v. FIRST REALTY AKD LOAS COJIPANY. 

(Filed 13 November, 1929.) 

1.  ilrbitration and Award E *In this case held: instruction that award 
should not be considered by jury w a s  erroneous. 

\There an award is set up in the defendant's answer in an action by the 
plaintiff to recorer for materials furnished the defendant, and the award 
is attacked for being improperly, unlawfully and unfairly made, and the 
award mas admitted in eridence without objection, a charge of the court 
to the jurx  that it could not consider the award is error to the defendant's 
prejudice, entitling him t o  a new trial. 

2. Trial E c-Conflicting instructions on a material phase of the case 
entitles party prejudiced thereby to a new trial. 

\\-here the trial court gives coriflicting instructions upon a material 
1)hase of the case it cannot be assumed that the jury followed the correct 
part of the charge in answering the issue. and a new trial will be awarded 
on appeal. 
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APPEAL by defendant from Moore, J., a t  March Term, 1929, of 
GUILFORD. 

Civil action to recorer for work and labor done and materials fur-  
nished in erecting buildings on lots in the city of Greensboro belonging 
to the defendant. 

Upon denial of liability and plea of estoppel by arbitration and award, 
issues were submitted to the jury and answered as follo~vs: 

"1. Was the award set u p  in  defendant's answer improperly, unlaw- 
fully and unfairly made? Answer : Yes. 

2. I s  the defendant indebted to the plaintiff, and if so, in what 
amount? Answer: Yes, $17,981.55, with interest unti l  paid from 20 
August, 1927. 

3. I s  the plaintiff indebted to the defendant, and :f so, i n  what 
amount ? Answer : Yes, $1,301.44, with interest from dai e of obligation 
until paid. 

4. Did the plaintiff file its notice and claim of lien within six months 
from the furnishing of the last labor and material used in  the construc- 
tion of the buildings on the property referred to in the complaint, as 
therein alleged? Answer: Yes." 

Judgment on the verdict, from which the defendant appeals, assigning 
errors. 

A. C. Davis and Frazier d Frazier for plaintif. 
Eloyle B Harrison, J .  S .  Duncan, King, Sapp B Xing and Sidney S .  

Aldcrma,n for defendant. 

STACY, C. J. The following excerpt, taken from the charge, consti- 
tutes one of the defendant's exceptive assigliments of e r ror :  

"What that  award is, as to the amount, gentlemen, is not before you, 
because it might be some e~idence ,  or  control or  prejudice you in  some 
way. As  to the way they decided the matter isn't for you a t  all. You 
are  to decide i t  under the instructions of the court, and frclm the evidence 
in the case." 

The submission, which is  the b a s j ~  of every arbitration and award, 
being sufficient in the instant case, both in  substance and in  form, as 
well as the award made in pursuance thereof, and the latter having been 
offered in  evidence without objection, me think i t  was error on the part  
of the tr ial  court to withdraw the award from the consideration of the 
jury. Nayberry v. Mayberry, 121 N .  C., 248, 28 S. E., 349; Moore v. 
Gherkin, 44 IT. C., 73. 

I f  an unquestioned arbitration and award be valid as an estoppel 
when properly pleaded and proved, i t  would seem to follow as a neces- 
sary corollary that  i t  must be competent as  evidence to establish such 
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defense. Williams 21. X f g .  Co., 154 N. C., 205, 70 S. E., 290, S. c . ,  153 
N. C., 7, 68 S. E., 902; Geiger v. Caldwell, 184 N. C., 387, 114 S. E., 
497; Hemphill v. Gazther, 180 K. C., 604, 105 S. E., 183;  2 R. C. I,., 388. 

I t  is t rue that  in other portions of the charge, the award is treated as 
properly being in evidence, but whether i t  was considered or discarded 
by the jury in answering the first issue, we are not able to ssy. Where 
there are conflicting instructions with respect to a material matter, a 
new tr ial  will be granted, as the jury is not presumed to know which one 
of the two states tlir law correctly, and we cannot say that  the erroneous 
instructioii v a s  not follo~ved. 8. v. E'a lkn~r ,  182 S. C., 793, 108 S. E., 
756; Edwards v. R. R., 132 x. C., 99, 43 S. E., 585. 

There are other exceptions appearing in the record, worthy of con- 
sideration, but as tlic questions presci~ted thereby are not likely to arise 
on anotlier hearing, 13 e shall not consider tlwm now. 

Kcw trial. 

STATI; r C. A SIRLYT'C,IIN. 

2. Criminal J'nw I $1-l'risonc*r may not wnivc his right t o  trial by ,jury 
~ h c n  he hns cmtc~ctl plea o f  not ~~iilty. 

\ V ~ I O I V  t111> (l(~f1~11c1i~11t i l l  a v1,i1ni11:11 11rasc~cutioi1 for a m i ~ ( I c ~ n ~ ~ t ~ ~ ~ o r  ui~(ler 
t111, *'1::111 ( ' I I C Y ~  I.:I\v" 11:1s e ~ ~ ~ t ( ~ r c ~ l  :L I I I C ~ : ~  of  ' ' I I O ~  gnilty." h c t  i nay  not 
~vilivc, his ~1111stit1itio11:11 rigl~t t o  a trial 11y jury  ~vitl~out chi111gi11g his 111(,n. 

S~.\cl-,  C'. J. tlic Fcbrnary Spwial  Term, 1929, of Robeson 
Superior Court, Hon. C:~incron I?. XlcRac. Special Judge presiding, 
npon tlic call of tlic prrwiit Case for trial, vherein the defendant is  
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charged with a violation of the "Bad Check Law," by consent of the 
solicitor and counsel representing the defendant, i t  was jigreed that  the 
court might "find the facts and the law," whereupon the court entered a 
finding "that the defendant is guilty," and rendered judgment that  he 
"pay a fine of $50 and costs." The defendant gave notice of appeal to 
the Supreme Court, but has failed to  prosecute same as I-equired by the 
rules. S. 2,. Taylor, 194 N. C., 738, 140 S. E., 728. 

The motion of the Attorney-General to docket the appeal must be 
allowed. S. v. Clyburn, 195 N. C., 618, 143 S. E., 129; S. v. Thomas, 
195 N. C., 458, 142 S. E., 474; iS. v. Dalton, 185 N. C., 606, 115 S. E., 
881; 8. I - .  Ward,  180 N.  C., 693, 104 S. E., 531. Bu t  as i t  appears on 
the face of the record proper that  the same error was corninitted in this 
case as in S. v. Crawford, ante, 513, the judgment will be stricken out 
:lud the cause remanded to the Superior Court for tr ial  by a jury as the 
l n w  proridcs; none has yet been had. 

It has been held in a number of cases that  when a lefendant i n  a 
criminal prosecution, on tr ial  in the Superior Court, enters a plea of 
"not guilty" to the charge preferred against him, he may not there- 
after, without changing his plea, waive his constitutional right of tr ial  
by jury. S. v. Harlsfield, 188 N.  C., 357, 124 S. E., 629. And this 
applies to niisdemeanors as well as to the more serious offenses, S.  v. 
I'ulliam, 184 K. C., 681, 114 S. E., 394. 

Of course, special verdicts are permissible in criminal cases, but when 
yuch procedure is  had, all the essential facts must be found by a jury. 
S. v. Allen, 166 S. C., 265, 80 S. E., 1075. They may not be referred 
to thc judge for decision even with the consent of the nccused or his 
counsel. 8. v. Elol t ,  90 N .  C., 749. 

Error.  

.T I1 ('OT,E .\sn AT1,AXl'IC BANK .\XI) TRUST COJIPAST, J. H. COLE, 
.1PGUST IiLII'STEIiY, .TI(., ATI) SI.>I,I, FEI1GLTSON, TRI;STEES, V. HAR- 
RIS RI.\KGTTRI JVAGXER A X D  111s GUARDIAX, MRS. FRANCES C. 
WA\GNER. 

(Filed 13 November, 1929.) 

1. Pleadings D a-Upon demurrer on grounds that  cause of action is not 
stated pleadings will be liberally construed. 

Where the defendant's motion for judgment upon the pleadings and 
th:lt the action be dismissed is in the naturc. of a demurrer ore tozux on 
the ground that the complaint does not state facts sufficient to constitute 
:I cansc of action, C. S., 511 ( 6 ) ,  the pleadings will be lihrally construed 
\rith a view to substantial justice betweell the parties. ('. S., 535. 



4. I n f a n t s  I3 a-In th i s  vase he ld :  Ilospilal m i g h t  r c ~ o v c r  f o r  scvvic-c,s 
upon qnnn tun i  n ~ c ' r n i t  as necc~ssn14t.s. 
~1 f:ithcr \v l~o furnishes to  his illf'ant c211ild a living u ~ ~ d c r  l ~ i s  own 

rool' is  I I ~ I ~  ordinarily liable t o  :l h t r : ~ n ~ c ~ r  for f~lrnislring his inf i t~ l t  chili1 
~111.11 sor\.iw :IS t l i ~  11:lrellt 1ilay I I O ~  rc'asoi~al~ly colisitler r!ecew:iry, yet 
n l ~ o r e  the  chiltl lins met n-it11 a serious ac~i~itlcnt r ~ ~ ~ i l i ~ r i ~ ~ : :  it IIC(.PSS:I~S for 
hinl to rcwive  t ~ ' c : ~ t n ~ ~ n t  : ~ t  a h o q ~ i t : ~ l  ill order to sn re  his life and use- 
fulness, tile l ~ o s ~ ~ i t : ~ l  may recover up011 n qrta?ztuw~ meruit. 

.?. Same--In t h i s  r a sp  he ld :  hospi ta l  could rccovcr  aga ins t  minor ' s  gua rd -  
i a n  f o r  necessary medical  a t tent ion .  

W l ~ e r e  in a n  action by thc  owncrs of a hospital t o  recover against  a 
gn:~r t l i ;~n  of a n  infant  i t  is  :~llcged tha t  the  infant has  recovered tlamnges 
in :III action against  another fur  a i~cgligent in jury  and tha t  a par t  of the  
consitler:~tion recovered in the  judgment was  for hospital services rendered 
11y the  l~laintiff in consequence of such injury : Held ,  t h r  moneys recovered 
011 accou~i t  of the hosyital treatment,  etc., a r e  neccssariw and the  lai in- 
tiff is  entitlrtl to recover from the  guardian the  nrnount so paid a s  moneys 
l!ad and received by the  infant  t o  the u x  of the  plaintiff a s  upon a 
quantum meruit .  

6. Money Received A a-Where j u d g m e n t  recovered f o r  a negl igent  i n j u r y  
inc ludes  hospi ta l  expenses, hosp i t a l  m a g  recover  f o r  money  received. 

JVhere :In infant  by h is  next  fr iend has  recovered judgment against  
another fo r  a negligent personal injury,  and  included therein is  the  hos- 
pital  expenses incident t o  the  injury,  and the  judgment has  been paid, 
the  hospital may recover upon quan tum w u d t  t he  amount of money so 
adjudicated for  i t s  services a s  f o r  money had  and received t o  i t s  use. 

7. I n f a n t s  C a-Defense of infancy must b e  pleaded. 
T h e  defense of infancy of t he  defendant in a civil action must be se t  

up in  the  answer,  or i t  will be considered a s  waived. 
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8. Infants B +Infant's contract is voidable rind not void. 
The contracts of an  infant are voidable and not void. 

9. Quasi Contracts B b--Question of rensonable worth (of serviccs ren- 
d c r d  is for the jury. 

\\'here ill all action upon qrrnirfrt~n mentit the defelise is interl~osed by 
the illfalit defendant that the amount sought to be recovered as neces- 
sary 110bpital cslwnses was excessive and e~Orbit:l~lt; the  question is for 
tlw jury, the trial court having the power to set aside the verdict if ex- 
cessive. 

~ \ ~ P E A J ,  by plaintiffs from X o o ~ e ,  J., at August Term, 1929, of GUIL- 
FORD. Reversed. 

This is an action brought by plaintiffs against the defendants to 
recover the sum of $2,534.50 and interest from 13 March, 1928. 

The plaintiffs are the owners of the "Wesley Long Hospital" in 
Greensboro, N. C. The defendant, Harris Mangum Wagner, is a minor 
about 12 years of age; his mother, the defendant, Mrs. Frances C. 
Wagner, was appointed guardian after the time her son received the 
attention hereinafter mentioned in the "Wesley Long Hospital." 

Plaintiffs in their complaint allege: That about 27 August, 1926, 
Harris Mangum Wagner was seriously injured, and iri order to save 
his life and usefulness that it became necessary that he receive hospital, 
medical and surgical attention, and he became an inmate of the said 
hospital and received such attention between said date above mentioned 
and 13 March, 1928, and the reasonable value of said attention was 
$2,534.50. An itemized statement showing what the amount was for is 
attached to the complaint. That at March Term, 1928, the said Harris 
Mangum Wagner recovered judgment in the Superior Court of Lee 
County in the sum of $4,500 as damages for the said injury for which 
the before-mentioned treatment was rendered. That said judgment has 
been paid to defendant guardian; that said hospital, medical and surgi- 
cal treatment rendered by the plaintiffs was a material and substantial 
portion of the consideration for the rendition and peyment of said 
judgment; that Frances C. Wagner is the duly qualiiied and acting 
guardian of Harris Mangum Wagner, and as such guardian has or is 
entitled to the $4,500 damages in payment of the judgment for the per- 
sonal injury to the said Harris Mangum Wagner. 

The defendants in their answer admit most of the material allegations 
of the complaint, but allege that when Harris Mangum Wagner was ad- 
mitted to the hospital, he was living with his parents. That the son 
was treated at  the hospital at  the request of the company through whose 
negligence he was injured. Plea of infancy is set up, and, in regard to 
the bill rendered, says: "The defendant, Frances C. Wagner, . . . 
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does not consider the bills rendered in this case reasonable, but on the 
contrary they are exorbitant and excessire." 

The court below found "at the time of the matters and things set out 
in the eonlplaint (Har r i s  Alangum Wagner) n a s  then and now is l i r ing 
n i t h  his father, n h o  was and 11ow is supporting him." This was ad- 
mitted by plaintiffs. 

The defendant moved for judgment upon the pleadings and that  thc 
action be dismissed. The  court below granted the motion, and tlw 
plaintiffs excepted, assigned error and appealed to the Supreme Court. 

h9. R. Hoyle  and H o y l e  ct? Harr i son  for p l a i n f i f s .  
h- ing,  S a p p  ct? K i n g  and h v i n  cC- Teaque  for de fendanfs  

CLARI~SOK, J. The defendants' motion was in  the nature of a de- 
murrer ore tcnus on the ground that  "The cornplaint does not state facts 
sufficient to constitute a cause of action." C. S., 511 (6 ) .  The  coni- 
plaint must be liberally eomtrucd "~vith a view to substantial justice 
between the parties." C. S., 635. Lee  11. Produce Co., posf ,  714. 

''An objection that a complaint does not state a cause of action may 
be taken advantage of at any time. I n  such case the defendant may 
demur ore tenus or the Supreme Court of its own motion may take 
notice of the insufficiency. Johnson  .c. Finch, 93 N. C., 203; Garrison v. 
TTTilliams, 150 N .  C., 674; X c D o n a l d  v. ilIaicArthur, 154 N. C., 122." 
Lassiter v. Adams ,  196 N .  C., a t  p. 712. 

W e  lay down certain principles of law and equity that  are applicable 
to the facts set forth in the complaint and appear of record. 

"As the general rule applicable to contracts is  that  the infant is not 
liable thereon, so the general rule i n  the law of torts is that he is liable." 
14 R. C. L., part sec. 36, p. 239; B m i t h  v. R r o n ,  96 N .  C., 392; X o r r i s  
P l a n  Co. v. Palmer ,  185 N .  C., 109; R i g h t  v. Harr i s ,  188 N .  C.. 328; 
Collins v. ATorfleet-Baiggs, ante ,  659. T o  the general rule that  an 
infant is not liable on contract is the well recognized exception that  he 
is  liable for necessaries. The  serious question often arises, what are 
necessaries ? 

"Nedical and dental serrices reasonably required by the infant are 
usually classed necessaries." 14 R. C. L., p. 256. 

I n  Freeman v. Bridge?, 49 N .  C., at  p. 2, Pearson, J., speaking to the 
subject: "Lord Coke says, Co. Lit., 172a, 'It is  agreed by all the books, 
that  an  infant  may bind himself to pay for his necessary meat, drink, 
apparel, physic and such other  necessaries.' These last words embrace 
boarding; for shelter is as necessary as food and clothing. They have also 
been extended so as  to embrace schooling and nursing ( a s  well as physic) - 
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while sick. I n  regard to the quality of the clothes and the kind of food, 
etc., a restriction is added, that i t  must appear that the articles were 
suitable to the infant's degree and estate." Richardsorc v. Strong, 35 
N. C., 106; Hymarn v. Cain, 48 N .  C., 111; Jordan v. Cojjield, 70 N. C., 
110; Turner v. Gaither, 83 N.  C., 357; 14 R. C. L., p. 256; Elliott on 
Contracts, Vol. 1, sec. 297-298. 

I t  is also said in the Freeman case, supra., at p. 4 :  "While an infant 
lives with a parent, he cannot bind himself even for necessaries, unless 
it be proved that the parent was unable or unwilling to furnish the 
child with such clothes, etc., as the parent considers necessary, 'for no 
man shall take upon himself to dictate to a parent what clothing the 
child shall wear, at  what time they shall be purchased, or of whom.' 
Bainbridge v. Pickering, 2 Blackstone's Rep:, 1325. 'Guardians for 
infants are presumed to furnish all necessaries, and :L stranger. who 
furnishes board, or anything else, must, except under peculiar circum: 
stances, take care to contract with the guardian.' S .  v. Cook, 12 Ire. 
Rep., 67." See Thaym v. Thayer, 189 N .  C., 502, 39 A. L. R., 428. 

The next serious question is that ordinarily the father is liable for the 
necessaries of his infant child. I n  S,mith v. Young, 19 N .  C., at p. 27, 
it is said: "The law is, if an infant is living under {he roof of his 
parent, who provides everything which in his judgment appears to be 
proper, the infant cannot bind himself to a stranger, even for such arti- 
cles as might, under other circumstances, be deemed necewaries. . . . But 
here the defendant did not live under the roof of his parent, but lived 
apart from him, laboring and receiving the profits of his labor to his 
own use. H e  was pro ternpwe acting as his own man, 'cly the assent of 
his father; and the articles received by him being necessaries, should be 
paid for by him." As to the liability of lunatics on contracts, see Wad- 
ford v. Gillette, 193 N .  C., 413; Babk v. Duke, 187 N .  (?., 386. 

I n  31 C. J., part sec. 174, at  p. 1077, the law is stated: "As a rule the 
parent is liable for the support of his child, and the guardian for the sup- 
port of his ward. Consequently, an infant who has a parent or guardian, 
or one who stands in loco pan-mtis, who provides him with everything that 
appears to be necessary and proper, cannot bind himself to a stranger 
even for necessaries. Where the parent has the ability and is willing 
to support his minor child, board, lodging, et,c., furnished to such infant 
by another without the parent's consent are not necessaricms for which the 
infant is liable. But the mere fact that an infant has a father, mother, 
or guardian does not prevent his being bound to pay for what was actu- 
ally necessary for him when furnished, if neither his parents nor guard- 
ian did anything toward his care or support." 

The next serious question is when money is received that in equity 
and good conscience belongs to another. 



N. C.] FALL TERM, 1929. 69 7 

I n  41 C .  J., p. 33, see. 9, i t  is  said:  "The question, i n  an  action for 
money had and received, is to which party does the money, i n  equity, 
justice, and law, belong? All plaintiff need show is that  defendant holds 
money which, i n  equity and good conscience, belongs to him, but if he 
fails to show such superior right, that  is that  defendant does hold 
money which belongs to plaintiff, he cannot recover." Sec. 1 4 :  "Where 
one person has receired money as an indemnity in which another has 
the right to share, the latter may maintain an action for money had and 
received for his portion." Sec. 18 : "Although i t  is  held that  to support 
an action for money h i d  and received there must be some privity between 
the parties i n  relation to the money sought to be recorercd, the pre- 
ponderance of authority is  to the effect that  no further privity is re- 
quired than that which results from one person's having another's 
money, which he has no right conscientiously to keep, as in such cases 
the law implies a promiw that  he will pay it over." Sec. 34: " I t  is im- 
material how the money may have come into defendant's hands, and the 
fact that it  was received from a third person will not affect his liability, 
if, in equity, and good conscience, he is not entitlcd to hold it against 
the true owner." 

2 Elliott on Contracts, p. 623-4, ser. 1375, in part, thus states the 
principle: ('The action can bc ninintained only to recorer either money 
or the equivalent of money. I n  order to maintain an  action for money 
had and received it is  necessary to establish that defendants have re- 
ceived money belonging to the plaintiff or to v-hich he is in rquity and 
good conscience entitled. 

"The rule is quite elementary that, to  enable a person to maintain an 
action for money had and received, i t  is necessary for him to establish 
that the persons sought to be charged have received money belonging to 
him or to which he is entitled. That  is the fundamental fact upon 
which the right of action depends. Trust  Co. v. Gleason, 77 S. Y.. 400. 
The  purpose of such action is not to recorer damages, but to make the 
party disgorge; and the recovery must necessarily be limited by the 
party's enrichment from the alleged transaction." Elliott, supra, note 
p. 137.3; Springfield First Xut.  Bank v. Gratton, 172 Ill., 625; Porter v. 
Roseman, 165 Ind., 255; Bahnsen v. Clemmons, 79 N. C., 556; H o u s e r  v. 
JfcOinnas, 108 N. C., 631. 

The case of Richardson v. Strong, reported in the 35 S. C., 106, is an 
interesting one. The  defendant became insane and so much so that  he 
attempted to injure himself and destroy his property. H i s  relatives and 
physician thought i t  necessary that  he have a white man as a nurse and 
to guard him against violence. Plaintiff was requested by a member of 
the family to attend on him. H e  did so. The  defendant recovered from 
his mental sickness and refused to pay plaintiff, who brought suit to 
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recorer for his services. The defendant pleaded insanity, and that no 
promise could be implied. Rufin, C. J., speaking for the Court, said: 
"There is. therefore.-no absurdity in the case of lunatics. more than in 
that of infants, in implying a request to one rendering necessary serv- 
ices, or supplying necessary articles, and implying, also, a promise to 
pay for them." The plaintiff was allowed to recorer on a quantum 
meruit. 

I n  the present action the complaint alleges that Harris Mangum 
Wagner mas seriously injured, and in order to save his life and useful- 
ness it became necessary that he receive hospital, medical and surgical 
attention and became ail innlate in the "Wesley Long Hospital," and 
was treated there from 7 August, 1926, to 13 March, 1928. I t  appears 
that at the time he was seriously injured he was living with his father, 
who was and is now supporting him in the usual manner. From the 
facts alleged in the complaint, we do not think that the fact in regard 
to his father's usual support can absolre the infant from liability, under 
the facts and circumstances of this case. The infant was seriously 
injured, and by fair inference was immediately taken to the hospital 
and his life and usefulness was saved by hospital, niedicd and surgical 
attention. I t  was an emergency, and quick action had to be taken. 
During the period of treatment the father paid for no hojpital, medical 
or surgical treatment for the infant. I t  seems that he was either unable, 
at least he did not provide for the infant. The circumstances were 
peculiar. The father did not provide this attention necessary to save 
his life and usefulness-the hospital did. The infant now has an estate, 
and it is unthinkable that the guardian of the infant should not pay the 
reasonable expense for saving the child's life and usefulness. 

Again, it is alleged in the complaint that the defendant, Harris Man- 
gum Wagner, for the serious injury, at  March Term, 1928, recovered 
judgment for $4,500. That the hospital, medical and surgical treatment 
rendered by defendant was a material and substantial ccmsideration of 
the judgment. The defendants contend that "This allegation is so in- 
definite, indirect and inconclusive as not to state a cause of action." 
The defendants could have asked for a bill of particulars,, C. S., 534, 
or when the allegations of a pleading are so indefinite or uncertain that 
the precise nature of the charge or defense is not apparent, the court, 
upon motion, may require the pleadings to be made definite and certain 
by amendment. C. S., 537. Elizabeth City Water Works v. Elizabeth 
City, 188 N. C., 278. 

I t  is well settled in this jurisdiction that in an action for injuries, if 
the plaintiff "be entitled to recover at  all, he is entitled to recover as 
damages one compensation-in a lump sum-for all injuries, past and 
prospective, in consequence of the defendant's wrongful and negligent 
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a c t ~ .  ' / ' J IPSC arc  un t l c r s food  to  c m h r a c r  ind( , rnni f i /  for  actl ial  n u r s i n g  a n d  
mct l ica l  e.cpc~tsr.r and lo?, of tinic, or loss froin inabi l i ty  to perform 
ortlinary labor, or capacity to  ea rn  111o11cy." ctc. L e d f o r d  1 % .  L u m b c r  
('o., 183 N. ('., a t  11. GIG; S h / p p  P. ,ytnqe I , i n ~ ,  192 S. C., 475. 

T l ~ c  11101icy rerol cwtl hy t l ~ f ~ n d a ~ l t  guardiaii  i l l  t lw damage suit,  which 
it  is  allrgctl n a s  a matcr i :~l  and substantial consitleration of t h e  judg- 
m c ~ ~ t ,  was for  ncccssary cspcnses of t h c  d c f c n t l a ~ ~ t .  To allow the tlc- 
fcndant  illfalit to  recoyer upon  this  tlirory and  thcn deny the 
i n  the prmcnt  a r t i o ~ i  tht. riylit to  rccovcr oil thc eamc t h c ~ ~ r y  of i l c e s s a r -  
expciiscs, -\I onltl bc. hlon i l l ?  hot ant1 cold i l l  t h e  same breath. 

11: C'halttl/er I * .  J n n v s ,  172 S. C'.. 369, . l l / c n ,  ,J., says : "The contract 
of a n  in fan t  iq voitlnhlc aiid not void, and  i t  m a y  he r i thcr  ratified or 
disnffirmed 11pon at ta ining major i ty  a t  the  e lc r t io~ l  of the  infant .  If 
111one~- is  pa id  to an i n f a l ~ t  upon a contract and it  is co~lsumed o r  wasted, 
tlie in fan t  m a y  rccowr  the  ful l  a n i o u l ~ t  due  untler the contract." R a w l s  
1' .  L1layo, 163 X. C., 177;  H o g a , ~  7.. r f t e r ,  175 N .  C., 332; Garkins E .  

i l l l c n ,  137 N. C., 430; B u g g c f t  1,. ,Tackson,  160 S. C.,  31. See  Pai rc lo th  
1 ) .  J o h n s o n ,  IS9 3. C., a t  p. 431. T h e  dcfmse  of in fancy  mus t  be set u p  
i n  t h c  answer, and if not pleaded will he considcrctl as  waived. I f i c l i s  c. 
Uenm, 112 K. C., 642. 

111 th i s  case, plaintiff alleges i n  substanre two causes of action-one 
oil q u a n f u n z  m r r u i f ,  and  t h e  other  f o r  t h e  money had  and  received f o r  
his  necessary expmsr .  T h e  amount  of recovery is bottomed on  q u a n f ~ e m  
m c r u i f  o r  rcasonable worth of services. I11 the answer i t  is alleged t h a t  
thc  bills renderrd a r c  exorhitant and  excessive. T h i s  is a question f o r  
the  j u r y  on the trial.  T h e  courts have always been careful- to  see tha t  
the  r ights  of infants  a r e  protected. W i t h  the power of t h e  lower court  
to set aside verdicts. we hard ly  th ink  tha t  t h e  court  below t h a t  will t r y  
this  action, would allow a n  exorbitant and  excessive verdict t o  s tand if 
such a one was rendercd by a jury. F o r  tho reasons given, the judgment 
below is  

Reversed. 

STATE OF SORTH CAROLISA ON THE RELATION OF THE CORPORATIOX 
COJIJIIRSION v. SOUTHERN RAILWAY CORIPAKY, SEABOARD AIR 
LIKE RAIL\VAT COMPAST, AXD KORFOLR SOUTIIISRS RAILROAD 
COMPANY. 

(Filed 13 Kovember, 1929.) 

1. Corporation Commission C c---Order of Commission that railroads 
submit plans for new union station is appealable. 

Where the Corporation Commission in proceedings before i t  to compel 
certain railroad companies to provide an adequate union passenger depot 
in a city has found upan evidence regularly taken in hearings before 
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COKP~KATIOS COM~IISSIOS I . .  It. 1: 

it 111:it t l ~ e  esistiu;: cle1)ot w;is in:itleclnatcl in~tl  ortlercd the  ~ w p o n d e n t s  
to  1)wpnre ant1 submit plans ;ind sl)ecificatio~~s for :I new depot, to 
wliic41 c ~ s c e l ~ t i o ~ ~ s  wCxrc tluiy 1i11t1 regnlnrly filed and 311 apgeal taken 
l)y t l ~ e  respondents. : L I I ~  the Commissioli orders the proceedings he cer- 
tified ant1 t r :~ns f r r~vc l  to the  Superior Court for  tr inl ,  which has  beell 
do11e. all in conformity wi th  the statute,  C. S., 1007: He'd ,  error  for the 
jutlgc~ p rcs i t l i~~g  : ~ t  the trinl  in the  Superior Court t o  clicmiss the nppe:~l 
upon the grornl(1 t l ~ t  the  order of the  Commission mas not npgenlal~le, 
:111(1 the p r ~ c ~ ~ ~ l i n g s  reninin in the Snperior Court to Ile proceeded with 
upon the issues of fact  raised for the  deternlination of the  jury. 

2. Corporat ion Commission C a-Petitioners a r c  n o t  p ~ o p e r  par t ies  t o  
m o r e  f o r  dismissal of appea l  f r o m  Commission. 

The petitioners in proceedings before the Corporation Commission for  
the establishment of an  adequate union passenger station a re  not proper 
p:irties t o  move in thc  Superior Court for  the  dismissal of the  appeal of 
the respondents from an  order of the Commission, but w t e r e  such motion 
is made to appear  to be with the assent nud concurrence of the Commis- 
sion the  Supreme Court may decide the appeal from the order dismissing 
the action in the Superior Court. 

APPEAL by respondents from order of E f a w i s ,  J., z t  June Term, 
1929, of WAKE. Reversed. 

Tho above-entitled proceeding was heard on a motion of the relator 
that the appeal of the respondents from an order made in the proceeding 
by the Corporation Commission of North Carolina with respect to the 
construction of a union passenger station in the city of :Raleigh, N. C., 
be dismissed, for that said order was not final, but interlocutory in its 
nature, and for that the appeal from said order to the Superior Court 
of Wake County was, for that reason, premature. 

From the order dismissing the appeal of the respondents in accord- 
ance with said motion, and remanding the proceeding t:, the Corpora- 
tion Commisiion, respondents appealed to the Supreme Court. 

Albert L. Cox a d  J.  .Melvi;llc Broughton for tho relator. 
S. R. Princa, John B. Hyde, Sidney S. Alderman and Fmith & Joynm 

for Southern Railmy Cornpamy. 
Jm. F. Wright, Charles Abelm and Murray Allen fw Sealboard Air 

Line Railway Company. 
W .  B. Rodman and R.  N. S imm for Nwfolk Smthern Railroad Com- 

pany. 

CONNOR, J. This proceeding was begun by petition filed by the city 
of Raleigh and others on 15 November, 1926, with the Co:rporation Com- 
mission of North Carolina. Upon the allegations of the petition, the peti- 
tioners prayed that the Corporation Commission order the respondents 
to construct and equip a union passenger station in  the city of Raleigh, 
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adequate for the security, convenience and accommodation of the travel- 
ing public. The  respondents filed answers to the petition, in which each 
denied all the essential allegations therein. upou which the prayer for 
relief is founded. The  respondents in their answers alleged that the 
union passenger station heretofore constructed, and now maintained 
ant1 used b,v tlicm in tlie city of Raleigh, is atlcqurLte in nll essential 
respects. Each of the respondents alleged that  the receipts from its pas- 
sengcr busiriess at Raleigh are not sufficient to justify the order prayed 
for hy tlie petitiolirrs; that  snbl receipts ha \ c  greatly decrcnsed within 
tlw p a ~ t  few years and that  by reason of the use of automobiles on the 
hard-surfaced highnays recently constructctl in this Statc, wc11 receipts 
n ill co~itiliuc to dccrense. Respondclits furtlier a l l cgd  that the Corpora- 
ti011 Con~nlission of North Carolina is without jurisdictioli to 111alic the 
order prayed for in tlic p c t i t i o ~ ~ ,  for the rcasoli that  t h y  arc eng:l& in 
i~~tcvs ta tc .  corilrrierce, and tlint by tlie act of Congress juristlictio~i of the 
matter involved in this proceeding is conferred csclusivcly 11lm11 the 
Inter-State Commerce Commission. 

A'lftc~. n lie'lring at wliic~h both the pctitio~icrs a11t1 t 1 1 ~  r e s p ~ ~ ~ ( l ( w t s  
were represented by counsel, tlic Corporation Commission niadr all ordcr 
dated 31 A2ugust, 1027. Upon the facts found by it,  tlic Coni~ni~siai i  
conclutlcd that it h:~tl jurisdictior~ of the subject-matter of tht. pctitio~l, 
caiting in support of its co~iclusion to that  effect R. R. Conl. of ( ' n l i f o r ~ ~ i a  
1 , .  iS'oc~the1.n Pacific. Co. ef a!., 261 IT. S., 331, 6s L. Ed., 713. l'lic (lorn- 
mission also found with respect to the financial ability of iwpo~~t l cn t s  to 
construct an adequate union passenger station at Raleigh, N. ('., tliat 
"the amount of expenditures required, allocated between tlie t h rw  par- 
ticipating carriers, would be relatircly nonlilial." .lfter s v t t i ~ l , ~  out in 
full and in  much detail the facts unon wllicli i t  bascs its order. the ('om- 
mission concludes as follows : 

"Upon consideration of all the facts involved, it is  found tliat the 
union passenger station now in  use in the city of Raleigh is in:~dcquatc 
to serve the needs and convenience of the traveling public, ant1 tlint tlic 
carriers should proceed without delay to provide suitable plans to con- 
struct a modern union passenger station adequate in sim, arr:t~igmlic~~lt 
and equipnient to meet the I I C ~ S  and convcrlie~icc of the trawling publir, 
either upon thc site of the present depot, with such additional 1:md :IS 

may Ix necessary or a t  the suggested site mliere thc main tr:ical\y of tlime 
carriers converge a t  Boylan Avenue; and it is 

"Ordered, Tha t  the Southern Railway Company, the Scaboartl 'Iir 
Line Railway Company and the Norfolk Southern Railroad C o n ~ p : ~ r ~ y  
file with the Corporation Commission within ninety days from this t h t c  
plans for a new and adequate union passcngm station to be crrctetl in the 
city of Raleigh upon either of the sites indicated in the findings licrein 
made." 
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Upon the filing of this order each of the respondents dul: excepted to 
the same, and within the time prescribed by statute, filed its exceptions 
in detail to the findings and conclusions made by the Commission in sup- 
port of its order. Each and all these esceptions mere ieard and con- 
sidered by the Commission, and on 6 January,  1028, t ~ e  Commission 
made an  order as follows : 

"Ordered that  the csceptions filed by the respondent carriers i n  this 
proceeding be, and they are hereby, overruled, and that  the order of the 
Coniinission of 31 August, 1027, be and it is  hereby amended by estend- 
ing tlie time fised therein for tlie filing of plans and specifications for a 
11cv and adequate union passenger station in Raleigh to ninety days 
from the date of this ordcr." 

T O  this order, each of the respondents duly esccptcd, L nd gave notice 
of its appeal therefrom to the Superior Court of Wake County. Escep- 
tions to the said order wcrc duly filed by each of tlie re3pondents, who 
tlicreafter duly assigned error based upon their several exceptions. 
Thereupon, on 26 January ,  10dS, tlie following order w t s  made by the 
Commissioii : 

"It  is now, therefore, ordered that . . . all papcis and evidence 
considered by the Commission, together with the assignments of error 
filed by the appellants, bc certified and transferred to the Iduperior Court 
of Walte County as provided by statute for tlic certifying and trans- 
ferring of such records of nppeal." 

I n  accordance with the foregoing order, the record in this proceeding, 
duly certified, mas docketed on the cinil issue docket of the Superior 
Court of Wnke County, for trial of the issues rnised Ily rcspontlents' 
exceptions to the ordcr of tlic Corporation Comniissioii. Since tlic 
docketing of said record, the proccediiig 1 ~ s  pcidcd in  the Supcrior 
Court of W:ike County. 

.It .Ipril-May Term, 19.28, of said court, tlic proccedi~~g cnmc 011 for 
trial, ~ 1 1 ~ 1 1  an ordcr was made by the judge. presiding l l ~ n t  the North 
Carolina Railroad Company be made a party to the proccwlii~g. Tlicrc- 
upon, respondents moved that  tlic proccedi~ig be dismis~ctl, c o ~ ~ t c ~ i d i n g  
that upon the finding by tlic judge that thc Kortli Cnrolinn Railroad 
Company Inns a ncccssnry party to tlic procceding, tlic Superior Court 
was without jurisdiction, for that its jurisdiction of thc proceeding was, 
by virtue of the statute, derivative, and that  the orders of tlic Corpora- 
tion Commission which had original jurisdic,tion, under the stntutc, of 
the proceeding, mere void, in tlic absence of a neccswr,i. party. This 
motion was resisted by tlie Corporation Cornniissio~i, and lipon its denial, 
respondents appealed to the Supreme Court. This appeal was dismissed. 
We held that  the xorth Carolina Railroad Company wis  not a neces- 
sary party to the proceeding for purposcs of jurisdiction, either as  a 



N. C.] FALL T E R M ,  1929. 

CORPORATIOX COMMISSION 2j .  It. It. 

respondent before the Corporation Commission, or  as  a defendant in the 
Superior Court, 196 N.  C., 190, 145 S.  E., 19. We said in the opillion 
upon that  appeal:  "The jurisdiction of the Superior Court of Wake 
County to proceed with the tr ial  of the issues arising upon tlie record in 
this cause is  not affected by the order that  the North Carolina Company 
be made a party defendant i n  this proceeding." 

I t  is now contended that  the Superior Court of Wake County is with- 
out jurisdiction to t ry  the issues raised upon the record, because the 
order made by the Corporation Commission in the proceeding is not 
appealable. T h e  statute provides that  "from all decisions or determina- 
tions made by the Corporation Commission any party affected thereby 
may appeal." C. S., 1097. The record in this proceeding shows, we 
think, that  the Corporation Commission a t  the time its order of 
31 August, 1927, was filed, interpreted said order as a decision or de- 
termination by i t  affecting the respondents and each of them. Upon 
tlie filing of the notice of appeal from said order, the Comniission 
ordered that  the record be certified and transferred to the Superior 
Court of Wake County as provided by statute. The  interpretation of its 
order by the Corporation Commission as subject to appeal, is not con- 
clusive, but in this case we concur with the Commission that  its order 
made in this proceeding is appealable. There was error in the holding 
by the judge of the Superior Court to the contrary, and for this error 
the order dismissing the appeal must be reversed. The Superior Court 
of Wake County has jurisdiction of this proceeding and may proceed to 
the tr ial  of the issues involved therein. 

We have not overlooked the fact, as slio~i-11 by the record, that  thc 
motion in  the Superior Court to dismiss tlie appeal of the responderlts 
from the order of the Corporation Commission, which is  in writing, is  
entitled "City of Raleigh and others 21. Seaboard Air  Line Railway PO. 
c f  al.," and that the motion is made by the petitioners who filed the peti- 
tion with the Corporation Conm~ission and not by the Corporation Com- 
mission. We hare  assumed from the argument and briefs of coullscl 
that  the motion was made with the consent or approval of the Corpora- 
tion Commission, as the relator in this proceeding. We have considered 
the appeal, and dccided t h r  question prcsented upon this assumption. 
Otherwise the appeal would have been diqmissed for the reason that  the 
petitioners are not parties to the proceeding, in the sense that  they had a 
right to appeal from orders made in tlie proceeding, while same was 
pending before the Commission, or  to appear in tlic proceeding after 
same had been transferred to nrtd docketed in the Superior Court. C'or- 
p~orafion Commission v. R. B., 170 N. C., 560, 87 S.  E., 785.  IlTe do not 
dismiss the appral, but decide that the order was erroneously made. I t  
is, therefore, 

Reversed. 
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DRAPER BROWN v. I\-. U. LEWIS. 

(Filed 13 November, 1929.) 

1. Wills E +Devise in this case held to be in fee simpb:. 
Where two items of a will are  apparently in conflict, one a devise to 

the testator's wife of the residue and remainder of the estate "all her 
heirs, executors, administrators and assigns," and the pr~xeding item, "I 
want whatever part of my estate is left a t  the death cf my wife, and 
after the younger children have been educated, equally divided among my 
living children a t  that time": Held ,  the wife takes an abgolute fee-simple 
title to the lands thus devised, she being regarded a s  the primary object 
of the testator's bounty, and a devise being construed to be in fee simple 
nnless a contrary intention is shown by the will or soroe part thereof. 
C. S., 4162. 

2. Same--"Allw may be construed "andv-Precatory Wordls. 
Under a devise of the remainder of the testator's estate to his wife and 

"all" her heirs: Hcld, the word "all" may be construed "and," giving the 
estate to her "aud her heirs." or a devise in fee simple: rnd construed ill 
c~~linection with another item of the will, "I want whatwer part of my 
wta te  that is left a t  the death of my wife to be divided :mong lily livii~:' 
cliildren," the word "want," so used, is n precatory word not affecti~rq the 
quality of the estate devised to the wife, and does ~ i o t  create 21 truqt. 

.IPI>PAL by defendant  f r o m  Stack, J., a t  J u n e  Civil Term,  1 9 9 ,  of 
I ~ . R I I A ~ I .  Affirmed. 

r 7 1 lie followiiig judgment was rendered i n  the court  below : 
"This cause conling on to he heard before t h e  undcrsigncd on a n  

rigreed Statement  of Facts,  both the  plaintiff and  the  defendant being 
r ~ ~ ) r c s e n t c d  by counsel, and  i t  apprar i i lg  f r o m  the  Agreed Statement  of 
F w t s  t h a t  on or  about  11 Apri l ,  1929, the  plaintiff contracbtcd and  agreed 
to execute a ~ ~ a r r a n t y  deed to tlie defendant ,  and  t h e  defendant ngrced 
to pay  thrce hundred dollars fo r  lot No.  ,54, a s  shown 01 111ap rccorded 
ill n o o k  20, a t  page 431;  t h a t  defendant paid fire dollars a t  the  t ime of 
tlie signing of t h e  said contract ;  t h a t  on  o r  about  1 7  Apri l ,  1929, tlicb 
plaintiff tcndcred to the  dcfcndant  a w a r r a n t y  deed f o r  the said property 
and demanded payment  of the  balance of two hundred ninety-five dollars. 
It f u r t h e r  appeared tha t  the  plaintiff purchased the lot f r o m  S a r a h  
-1. W. Fitzgerald, who claims title to  it under  I t e m  No. 10 of R. 13. 
Fitzgerald's will, which mill is du ly  probated and  recorded i n  W i l l  
n o o k  3, a t  page 74. I t e m  No.  10 reads as  follows: 

' I tem 1 0 :  I give, devise a n d  bequest un to  m y  beloved wife, S a r a h  
A. W. Fitzgerald, a l l  her  heirs, executors, administrators  and  assigns, 
a l l  of the  remainder  and residue of m y  estate, real  and  personal and  
mixed, wheresoever a n d  i n  whatsoever condition i t  m a y  he found. '  
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From the foregoing facts  and from the language of I t em 10  of the will 
of R. B. Fitzgerald, the undersigned finds as a matter of law that  Sarah  
4.  W. Fitzgerald takes a fee simple title to the property passing under 
I t em No. 10  of the said will, and that  the deed tendered to the defendant 
by the plaintiff conveyed a fee simple title. 

I t  is  therefore ordered and adjudged that  the plaintiff recovcr of the 
defendant the sum of two hundred ninety-five dollars with interest on 
two hundred ninety-five dollars from 17 April, 1929, and the cost of this 
action to be taxed by the clerk." 

E. C. I1,am-is for plaintiff. 
L. J .  Phipps for defendant. 

CLARKSON, J. I tem No. 9 and the material part  of I t em S o .  10 of 
the will of R. B. Fitzgerald is as follows: 

"Item 9 :  I also want whatever part  of my  estate that  is left a t  the 
death of my mife, and after the younger children have been educated, 
equally divided among my  living children a t  that  time. 

I tem 1 0 :  I give, devise and bequest unto my beloved wife, Sarah 
A. W. Fitzgerald, all her heirs, executors, administrators and assigns, 
all of the remainder and residue of my estate, real and personal and 
mixed, wheresoever and in whatever condition i t  may be found." 

Sarah ,I. TfT. Fitzgerald conveyed to the plaintiff, Draper Brown, a 
piece of land in fee simple, known as lot KO. 54, as shown on a certain 
snap duly recorded. K O  question is made as to the description of the 
lot. The  plaintiff, Draper Brown, in turn made a contract to convey 
the same lot by warranty deed to the defendant, W. U. Lewis, i n  fee 
simple for $300. The defendant, W. U. Lewis, refused to accept the 
warranty deed tendered by plaintiff in fee simple, on the ground that  
under the will of R. B. Fitzgerald his  wife Sarah  A. W. Fitzgerald had 
only a life estate and could not convey to Draper Brown a fee simple 
title, and hc in turn could not convey a fee simple title to  the defend- 
ant." We cannot so hold. 

Sarah  A. W. Fitzgerald was the wife of R. B. Fitzgerald, and natu- 
rally, and as shown by the langunge of the will, the principal object of 
his  bounty. H e  had given to his children and other near kin certain 
property, and when he came to dispose of the residue of his property, 
in I tem 10, says: "I give, devise and bequest unto my  beloved mife, 
Sarah  A. W. Fitzgerald all her heirs and executors, administrators and 
assigns." I t  can be readily seen that  he intended to give her a fee simple 
title, and if he had used the word and instead of all,  the usual language 
a t  common law before the statute, in denoting a fee simple, there would 
have been no question. H e  then continues "all of the remainder and 
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residue of my estate, real and personal, and mixed, wheresoever and in 
whatsoever condition it may be found." We think his  intention was 
clear to devise a fee simple to his wife. The  word all was a casus, 
and we think mas intended to denote and. I f  he did not intend to devise 
a fee simple, why use the words "her heirs and executors, administrators 
and assigns." Gordon v. Ehdnghaus, 190 N .  C., a t  p. 150. Assigns 
means: "Those to whom property shell have been trarsferred. N O W  
seldom used except in the phrase, in deeds, 'heirs, administrators and 
assigns."' Black's Law Dic., p. 97. 

"The use of the word (assigns' makes it clear that  the gift was abso- 
lute and not alternative. (Kendall v.  Clapp, 163 Mass., 69) . . . I n  
the lieniston case (lieniston v.  Adams, 80 Me., 290), Chief Justice 
P e f e ~ s ,  writing for the unanimous Court, said:  'The language here is to 
assigns as well as to heirs, and the power of assigning implies an abso- 
lute title.' " 11% re I'amargo, 220 N. Y., R q ~ o r t s ,  a t  p. 2'29. 

C. S., 4162, is  as follows: "When real estnte shall be devised to any 
person, tlie same shall be held and construed to be a devistl in fee simple, 
unless such devise shall, i n  plain and express words, sho~c,  or i t  shall be 
plainly intended by the will, or some part  thereof, that  the testator 
intended to convey an  estate of less dignity." 

"The rule is well settled that  in a will 110 words are necessary to 
enlarge an estate devised or bequeathed into an absolute fee. On the 
contrary, restraining expwssions must be used to confine the gift to the 
life of devisee or legatee. Holf v. Holi, 114 N .  C., 241; Jones v.  Rich- 
mond, 161 K. C., 553. I n  Grifin v.  Commander. 163 N .  C., 230, where 
tlie testator devised to his wife 'all the remainder of my €*state, real and 
personal, with power to give and devise the same after her death to her 
beloved children and grandcliildren,' i t  was held that  she took in fee 
simple," Springs 1,. ~pv ings ,  182 S. C., at p. 488; O'Quinn u. Cratlc, 
189 K. C., 97. 

These words in  I t em 9, "I also want," etc., may be construed as 
merely esprcssing the wish of the testator without any illtention on his  
part  to affect the title to or estate in the land devised in fee simple in 
I tem 10 to his wife, the primary object of his bounty. Cwter  v. Sfricli- 
/and, 165 K. C., 69;  Springs v. Springs, supra; Tl'eaver v. Kirby, 186 
N. C., 357; Ifass v. Ilass, 195 K. C., 734. 

The principle is thus stated, citing numerous authorities, in Carter v. 
SfritX,land, 165 N .  C., at 71-2: "And it is now the prevailing doctrine, 
certainly so in this jurisdiction, that  such words will be given their ordi- 
nary significance, and mill not have the effect, as stated, unless from the 
terms and dispositions of the will and the circumstances relevant to i ts  
proper construction i t  clearly appears that  they are to be considered as 
imperative and that  the testator intended to create a trust." 
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I n  Hardy v. Wardy, 174 N. C., a t  p. 506-7, speaking to the subject: 
"Under the early English and American authorities, language in a will 
expressive of the wish or desire of the testator as to the disposition of 
liis property was generally held to raise a trust, or to limit the estate 
devised, unless a contrary intent was manifest from a consideration of 
the whole will; but the tendency of modern authority is to reverse this 
rule, and to hold that precatory words 'are not to be regarded as im- 
peratire unless i t  is plain from the context that the testator so intended 
them.' " 

I'recatory \vords: Words of entreaty, request, desire, wish or recom- 
mendation, employed in wills, as distinguished from direct and impera- 
tive terms. 49 A. L. R., 1811, 76n. 

I n  I,aws IF. Chrisfmas, 178 N. C., 359, tlie words ''I viant," etc., were 
held, in construing the intent of the testator, to create a precatory trust, 
but this construction was in reference to the peculiar facts of that  case. 
I n  tlie present action the conveyance of thc property in I tem 10 to tes- 
tator's wife \\as absolute and in fcc simple with no "strings" on the 
conveyance. This absolute fee simple title made by testator of the 
residue of liis property to his beloved wife, so named, the primary 
object of his bounty, cannot bc fettered by the language in I t e n  9 of the 
nill.  I n  fact, the last went  referred to in I tem 9 is uncertain as to 
any estate lcft a t  thc death of Sarah .I. TV. Fitzgcrald. This  item also 
clearly implics a right given Sarah A. W. Fitzgerald to al imate the 
property. I t  implies that i t  may be necessary to do this so that the 
younger chiltlrc.11 have an cducation. JIaclin c. Smith ,  37 PI'. C., 376; 
Tl'clls T. 1T7illiams, 187 N. C., 134; Ronnr L'. Robinson, 139 N. C., a t  
p. 631. Sec Caqlr 1'. I l n m p f o n ,  196 N. C., 470. 

I n  our opinion thr  plaintiff acquircil a title in fee simple to the lot in 
q w s t i o ~ ~  under I tem 10 of the v i l l  and is entitlrtl to tlie specific pcr- 
forniarice of his contract with defendant. For  the reasons given, the 
judgment is 

A2ffirmetl. 

(Filed 13 Sovembcr, 10'29.) 

Indictment D a-In this case hrld: amendment did not effect substantial 
change in offense chargcd and was properly al lo\vd.  

JVhcre the dcf[~ndnnt intlictetl for tlriving nn automobile while intosi- 
cntetl 011 a public h i g l ~ w : ~ y  of the State appeals from n conviction in the 
rccortler's court, n u  nme~~drnent n l l o ~ ~ e t l  by the judqe in  thc Superior 
Court  to make tlw ir~dict~nent c o n l o r ~ n  to the statute "or other road over 
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which the public has a right to travel," and in accordance with the evi- 
dence: Held ,  the amendment did not effect a substantia.1 change in the 
offense charged and was properly allowed by the judge in the exercise of 
his discretion. 

APPEAL by defendant from Harwood, Special Judge, at  J anua ry  
Term, 1929, of DAVIDSON. N O  error. 

Defendant was arrested and tried in the recorder's court of the city of 
Thomasville on a warrant  charging him with operating an  automobile, 
while intoxicated, on a public highway of this State. H e  was convicted, 
and from the judgment of said court defendant appealed :o the Superior 
Court of Davidson County. 

At  the trial in tho Superior Court there mas a verdict of guilty. From 
judgment on the verdict defendant appealed to the Supreme Court. 

Attorney-General Urummitt  and Assistant Altorney-General Nash for 
fhe Sfate.  

It'alser d IValser for defendant. 

PER CURIABI. At  the call of this case for trial i n  the Superior Court, 
the Solicitor for the State moved that  the warrant  upon which defend- 
ant  was tried arid convicted in the recorder's court of the city of Thomas- 
ville be amended by inserting therein after the word 'cartway," the 
words "or other road over which the public had a right to travel." The  
nlotion was nllomcd over the objection of defendant. Defendant's excep- 
tion to the order of the court allowing the amendment is not sustained. 
Tlic amendment was allowed in order that  the warrant  should conform 
to tlic statute. Chapter 230, Public Laws 1927. The crime charged in 
tlic warrant  as amended is  substantially the same as tha t  charged in the 
warrant  as originally issued. Defendant was not prejudiced by the 
amendment. The power of the Superior Court, in proper cases, to per- 
mit an amendment of the warrant  u ~ o n  which defendant was convicted 
in a recorder's court, wlierc defendant has appealed tc, the Superior 
Court from the judgment upon such conviction, is  well settled. 8. v. 
Il'alkcr, 179 N. C l ,  730, 102 S. E., 404; S .  v.  Price, 175 N. C., 804, 95 
S. E., 478; S.  v. I'oyfhress, 174 K. C., 809, 03 S. E., 919. T h e  conten- 
tion of t l ~ c  defendant that a new offense was charged in  the warrant  as " 
amended cannot bo sustained. 

Tlic evidence tendcd to show that the defendant, while intoxicated, 
was operating an automobile on a road which leads from a public high- 
way to the place of the business of the lessee of the land svir which the 
road is located. The  public was invited to use this road and had a right 
to travel over the sake .  T h e  evidence was submitted to the jury un ie r  
instructions which are free from error. The  judgment is affirmed. . - 

N o  error. 
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STACY ADAhIS C O T T O S ,  BY CORNELIUS C. COTTOS, NEST FI~IEND A N D  

FATHER, v. ( ' A R O L I S A  TI{U(.Ii TItASSL'Ol{TAT109 CORll'.\XY A N D  

GEORGE FOT. 
(Filed 20 Sovember, 1020.) 

Master and Servant D +Master is not liable for injuries to third person 
by servant acting outside scope of employment. 

One injured while riding on tlle runniug board of a truck as an inritee 
of the driver, an employee of :I trnnsportation comlxlny, may not hold tlle 
trauspurtatioli company liable under the tloctrine of rcspondecit superior 
f o r  an injury resulting from tlle nc.gligencc of the driver in  the nbseiice of 
allegations and eritlc~rce that tht. driver wits acting wi th in  the scope of 
his e~iq~loy~r~ent in giving the invitatio~l, or 11:1cl alitl~ority expressed 
or irnplietl to inrite or permit persons to ride on the  tleft,ntla~lt's truck, or 
that the employer had knowledge or acquiesced in his so doing on former 
occasions, and Irhere the evidence fails to disclose such authority a jutlg- 
ment as of nonsuit is proper. 

APPEAL by defendant from Daniels, J., at February Term, 1929, of 
CRAVEA-. 

Civil action to recover damages for an alleged negligcnt injury sus- 
tained by plaintiff when he fell or was thrown from a truck. 

The evidence for the plaintiff tends to show that on 23 October, 1926, 
George Foy, who prior and subsequent to that time worked for the cor- 
porate defendant as a truck driver, was operating a truck in the city of 
New Bern, through a section principally inhabited by the colored race. 
The truck in question mas a Mack Truck, such as the corporate defend- 
ant  uses, with the name "Carolina Truck Transportation Company" ap- 
pearing on the side. One witness testified that  i t  had the words "Caro- 
lina Instruction Company" painted on the side of the cab. On seeing 
the plaintiff, a colored boy ele'rerl years of age, and his companion, 
James Wilson, the driver stopped and picked them up for a ride. Wilson 
got on the inside of the truck and the plaintiff stood on the outside, on 
the running board, next to the driver's seat. 

I t  is further in  evidence that  George Foy had allowed the plaintiff to 
ride with him seven or eight times before, i n  the same neighborhood, 
and on the same truck which he was driving that day. As the truck 
turned the corner of Biddle and Rose streets, two unimproved streets, 
narrow and sandy, a t  a rapid rate of speed, the plaintiff's foot slipped, 
and not being able to hold on with his hands, or  regain his footing, 
because of the speed of the truck, he  fell to the ground and was run 
over by the rear wheel of the truck, sustaining serious and permanent 
injuries. The plaintiff testified: "The car was going fast when he  
turned the corner; i t  turned to the r ight;  I was on the left-hand side, 
and as the car turned the corner I was flung out. I held up  my hand 
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trying to gct back up tlicrc. I could~l't holtl myself up  with this one 
hand, so I fell off. The  reason I fell off was because the ear  was going 
too fast." 

Tlie evidcnee for the corporate defendant tends to show that  it is 
cngaged in frcight transportation by automobile trucks b~ltwecn certain 
towns, and that none of its trucks or drivers has any bu4ness for the 
tlcfendant in that  section of the city whcrc thc plaintiff was injured;  
that  George Foy worked for the Carolina Truck Transportation Com- 
pany, both before and aftcr the accident, but that  for several days before 
and several days after the plaintiff was injured, the said Foy was not 
in the employ of the Carolina Truck Transportation Company, and that  
none of its trucks was in the vicinity of the accident s t  the time i t  
occurred. 

George Foy  testified that he was not in the employ of the Carolina 
Truck Transportation Company a t  the time of the plaintifl's injury, and 
that the truck he was driving belonged to a man in Goldsboro who mas 
looking for cotton hands;  that  he mas accompanying his driver in that  
section of the city where he thought such hands might bc found; and that  
the Carolina Truck Transportation Company had nothing whatever to 
do with the truck which injured the plaintiff or with its driver. 

Tlie usual issues of negligence, contributory negligence and damages 
were submitted to the jury and answered in favor of the plaintiff. From 
the judgnlent rendered thereon the defeudant appeals, assigning errors. 

Ernest N .  Green aind R. O'lIaru for p1ainti.f. 
Moore d Dunn  for defendant. 

S T A C ~ ,  C. J., after stating the case: I t  is questionable 1s to whether 
the evidence is sufficient to show that  the truck which injured the plain- 
tiff belonged to the defendant, Carolina Truck Transportat on Company, 
and that the driver of the truck was about the business of said defend- 
ant  a t  the time of the in jury;  but, however this may be, snd  conceding 
for the moment that  such inferences are permissible, still we think the 
plaintiff has failed to make out a ease of liability against the corporate 
defendant, in that, no evidence has been offered to show that  the driver 
was acting within the scope of his employment in taking the boys on the 
truck for a ride. Dover v. Manufac tur ing  Co., 157 N .  C., 324, 72 S. E., 
1067. I f  the defendant Foy had invited the plaintiff to  ride with him 
on other occasions, there is no evidence that  the corporate defendant 
knew it. I n  this respect Fry v. Utilities Co., 183 N. C., 281, 111 S. E., 
354, is distinguishable. 

I t  is  neither alleged, nor shown by the evidence, that  George Foy, 
when driving for the defendant company, had any authority, express or 
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implied, to invite or to permit boys to ride on the defendant's truck. 
Without such authority, express or implied, the invitation of the driver, 
w e n  if given, was apparently beyond the scope of his employment, and 
it is xc l l  settled that  the master is not liable for the acts of his servant 
which transcend the legitimate sphere of his employment and are not 
done in  furtherance of the master's bu3iness. ll'illcie v. S/ancil, 196 
K. C., 794, 147 S. E., 296; F c ~ g u s o n  v. Spinning Co., 196 N. C., 614, 
146 S. E., 5 9 7 ;  Ciric,. P .  G ~ i e r ,  192 N. C., 760, 133 S. E., 832; Uilyeu v. 
Ileeh., 178 S. C., 481, 100 S. E., 891; Linville v. Sissen,  162 N. C., 95, 
77 S. E., 1096; Dunid v. R. R., 136 T\'. C., 517, 48 S. E., 816. 

Speaking to the subjcct in S u q c r  a. l?. R., 142 N. C., 1, 64 8 .  E., 
793. the following was quoted ~ v i t h  approval from Wood on Xaster  and 
Servant, see. 279, p. 535 : 

"The qucstion usually prewntetl is whether, as a matter of fact or of 
 la^, the illjury was received under such circumstances that, under the 
employment the master can be said to have authorized the act;  for if 
he did not, either in fact o r  in  law, he canllot be made chargeable for i ts  
consequences, because not haring been done under authority from him, 
express or iniplied, it  can in no sense be said to  be his act, and the 
masin1 previou.;ly referred to (respondcat superior) does not apply. 
The  test of liability i n  all cases depends upon the question nhetller tlic 
in jury  was committed by tlie authority of the master, expressly con- 
ferred or fairly implied from the nature of the employment and tlie 
duties incident to it." 

And, again, the same author, in section 307, says: 
"The simple test is whether they were acts within the scope of his em- 

ployment; not whether they were done while prosecuting the master's 
business, but whether they were done by the servant in furtherance 
thereof, and were such as may fairly be said to have been authorized by 
him. B y  'authorized' is not meant authority expressly conferred, but 
whether the act mas such as x a s  incident to the performance of the 
duties entrusted to him by the master, even though in opposition to his 
express and positive orders." 

T o  like effect is the following from Marlowe v. Bland, 154 N. C., 140, 
69 S. E., 7 5 2 :  "An act is  within tlie scope of the servant's employment, 
where necessary to accomplish the purpose of his employment, and in- 
tended for that  purpose, although in excess of the powers actull ly con- 
ferred on the servant by the master. The  purpose of the act rather than 
its method of performance is  the test of the scope of employment. Bu t  
the act cannot be said to be within the scope of the employment merely 
because the injuries complained of would not have been committed with- 
out the facilities afforded by the servant's relations to his master, nor 
because the servant supposed that  he possessed authority to do the act i n  
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question." See, also, Elmore v.  R. R., 189 JT. C., 698, 127 S. E., 710, 
and cases there cited. 

Kothing was said in  Misenheimer v. Hayman,  195 N .  C., 613, 143 
S. E., 1, or Hayes v. Creamery Co., 195 N.  C., 113, 141 S. E., 340, both 
strongly relied upon by plaintiff, which, when properly applied, mili- 
tatcs against our present position or is in conflict with any of the cases 
above cited. I n  the first, i t  is expressly statcd that  to hold the master 
liable for the tort of the servant, the plaintiff must show "!hat the driver 
of the truck was acting within the scope of his authority and in further- 
ance of his employer's business," citing as authority for the position : 
F r c e m f i  v. Dalton, 183 N.  C., 538,111 S. E., 863, and Clark v. Sweaney, 
176 N.  C., 529, 97 S. E., 474. I n  the second, the whole question was 
whether the prohibitory rule of the master had been so pwsistently and 
openly violated as to amount to its abrogation. I f  so, the master was 
deemcd to have had knowledge of its violation and to have acquiesced in 
its abrogation, thus impliedly authorizing the acts of the servant. F r y  
v. Utilities Co., s u p m  

On the record, we think the action against the Carolina Truck Trans- 
portation Company should be dismissed as in case of nonsuit. 

Reversed. 

DAVID G. DAVIS v. %. 31. L. JEFFRETS, J. T. JEFFRESS A S D  K. A. 
JEFFREPS, TRADING AS JEFFREYS' SOPITS. 

(Filed 20 November, 1929.) 

1, h'egligence C +Contributory negligence which is proximate cause of 
injury bars plaintiff's right of recovery. 

In an action to recover damages for an injury alleged to have been negli- 
gently caused by the defendant, plaintiff's contributory negligence that will 
bar his recovery is that which, concurring and coijperating with the negli- 
gence of the defendant, becomes the real, efficient and prolimate cause of 
the injury, or that cause without which the injury would not have 
occurred, and it is not necessary that the plaintiffs negligence be the sole 
proximate cause. 

2. Highways B g-In this case held: plaintiff's evidence disclosed con- 
tributory negligence barring his recovery. 

Where the action for damages arising from the defendznt's truck and 
trailer being nearly across a public road near the corpor;ite limits of a 
town at night without lights, etc., in violation of C. S., 2615, and the 
plaintiff's own evidence shows that his collision therewith was caused by 
his excessive speed in driving his motorcycle through rain and partial 
sleet, and that otherwise he could have passed in safety: Held, notwith- 
standing the defendant's negligence, the plaintiff's own evidence disclosed 
contributory negligence barring his recovery, and defendant's motion a s  
of nonsuit was properly granted. 
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3. Negligence D c-Where plaintiff's own evidence discloses contributory 
negligenco barring recovery nonsuit is proper. 

\Vhere the plaintiff's own evidence shows that his contributory negli- 
gence in a personal injury action bars his recovery a judgment of nonsuit 
is properly rendered. 

APPEAL by plaintiff from Daniels, J., at  June  Term, 1929, of CAR- 
TERET. 

Civil action to recover damages for an  alleged negligent illjury suf- 
fered by plaintiff when he ran his motorcycle into the defendant's truck, 
which was standing on a public highway about 9 o'clock at  night, with- 
out any lights. 

The evidence tends to show that on the night of 2 Nay ,  1928, about 
9 p.m., the defendants' truck and trailer, while being loaded from a 
freight car, was standing partly across the highway near or within the 
corporate limits of Morehead City, but there was room for cars or motor 
vehicles to pass on the pavement or hard surface. The plaintiff testified 
that he was driving his motorcycle from Beautfort to Morehead City;  
that his lights were in good condition; that they would show a distance 
of 150 yards down the highway; that  he was running about 30 or 35 
miles an hour;  that he could bring his motorcycle to a full stop withi11 
100 feet, if proceeding at  25 miles an  hour, or within 150 feet, if pro- 
ceeding at  40 miles an hour;  that  he did not see the truck in time to 
avoid running into i t ;  that i t  was a dark night, with a dense atmosphere, 
probably drizzling rain a little. 

When the plaintiff was about 300 feet from the truck, a Mr. Crump 
(presumably defendant's agent) tried to stop the plaintiff by waving his 
hands and calling to him, but plaintiff testified: "I did not stop as soon 
as I saw the man waving his hands because I did not want to stop in 
the dark to pick people up. I didn't know him, but slowed down and 
threw the motor out of gear. I put my foot on the brake of the motor- 
cycle and slid right on it.  I couldn't stop, i t  was so close to the object 
I saw in  front of me. I t  looked like a mountain when I first saw it, 
and when I got a little closer I saw i t  was a truck. I t  did not have any 
lights on it, and I slid right on it." 

R. A. Cherry, witness for plaintiff, testified that  he was traveling on 
the highway at  about 20 miles an hour and that  the plaintiff passed him, 
two or three blocks from the scene of the accident, going '(about three 
times as fast as I was" (i. e., 60 miles a n  hour). 

The plaintiff's motorcycle bounded back about "half the distance of 
this court room" (40 feet) after striking the truck, and he was seriously 
injured. H i s  motorcycle was demolished. 

From a judgment of nonsuit entered on motion of the defendant a t  
the close of plaintiff's evidence, the plaintiff appeals, assigning error. 
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C. R. IVheaflcy amd Luther  I I a m i l f o n  for p la in i i f .  
I i c u n e f h  C. Royal1 and J .  F. Duncan for defendants. 

STACY, C. J., after stating the case: Conceding that  I he defendants 
mere negligent in allowing their truck and trailer to stand partly across 
the highway in the night time, without lights, in violation of C. S., 2615, 
still we think the evidence discloses a clear case of contributory negli- 
gence on the par t  of the plaintiff which bars a recovery. Hughes  1;. 
Luther,  189 K. C., 841, 125 S. E., 145. 

Contributory negligence, such as mill defeat a rccover;i i n  an  action 
like the present, is the negligent act of the plaintiff, which concurring 
and cooperating with the negligent act of the tiefendanis, thereby be- 
c o n m  the real, efficient, and proximate cause of the injuray, or  the cause 
without which the in jury  would not have ovcurred. Bailey v. R. R., 
196 X. C., 515, 146 S. E., 133; Elder v. R. R., 194 N. C., 617, 140 S. E., 
298; 1F'cston v. R. R., 194 K. C., 210.  hid i t  is sufficient to defeat a 
recovery, in a case like the one a t  bar, if the plaintiff's negligence is one 
of the prosirnatc causes of the in jury;  it need not be the sole proximate 
cause. Construction Co. v. R. R., 184 S. C., 179, 113 S .  E., 672. The 
espressioil "contributory negligence" in~pl ies  ex vi t e r x i n i  that  the 
negligence of the defendant is one of the causes of the inlury. Fulcher 
v. Lumber  Co., 101 N .  C., 405, 132 S. E., 9. 

A motorcycle running, on a dark rainy night, fast enough to  be de- 
molished and thro\vn back a distance of 40 feet on striking a truck 
standing in the road, was necessarily being driven a t  a nxkless rate of 
speed under the circumstances disclosed by t h ~  record. 
h judgment of nonsuit is  propwly entered when thcb contributory 

negligencc of the plaintiff is established by his own evidence, as he  thus 
prows himself out of court. I I o l f o n  v. R. R. ,  185 N. C., 277, 124 S. E., 
307; l l ' r ighf  v. R. R., 155 K. C., 325, '71 S. E., 306. 

Affirmed. 

ED. HCGH LEE, ADMINISTRATOR OF E D .  HUGH LEE, JR., Y. CAVENESS 
PRODUCE COJIPANT. 

(Filed 20 Sovember, 1020.) 

1. Pleadings D a--Where pleadings libcrally construed allege cause of 
action demurrer thereto will be overruled. 

Upon a demurrer the pleadings are liberally construed in the light most 
ftivorable to the pleader, and where there are conflicting r~llegations, and 
one of them is sufficient to allege a cause of action, the demurrer thereto 
will not be sustained. C. S., 535. 
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3. Highways B h-In this case held: allegations of complaint were suf- 
ficient to state causc of action for actionable negligence. 

Allegations in  the complaint libc~rally construed that the tlefend:~nt's 
tlrircxr of its truck, : lc t i~~g \ v i t l ~ i t i  the scopc of his cmployu~e~~t a ~ r d  i n  
furtlrerancc of his ~n:rster's business, stopped the tr11c.k 11e \vas driving on 
a clangero~~s place on the highway on the top of :I hill near a curve in  the 
road, at l~ight, that I IC  tur~lctl off the rrnr light of the truck and tnrlird it 
OI I  ; I ~ ; I ~ I I  w 1 1 ( ~  11c 11~:1rd a11 ;~uto~uol~ile :11)1)ro:1chi11g. : I I I ( I  t11;1t t l ~ v  p1:ritl- 
tiff's intest:rte was guiding a car beilrg towed 11y the c:lr liei~rtl by the 
tlrivcr of thc truvlc, ant1 t h t  tllc light on the trnclc was turnod on  too late 
for the intcstnte to see thc dnngt~r iu~il guide his c;kr i t1  safety behind the 
Icad car:  IIcld,  the allegations of :tctiol1:111le negligc>ucc ng:~il~st tlle tle- 
f e~~dnn t  are sufficient as against :I drmnrrrr. 

. \ITE-\L by defendant from IIarris,  J . ,  at Sccond June  Term, 1029, of 
~V.AT<>;. 

Civil action to rccover damages for an allegcd wrongful death caused 
by a collision between the car i n  which plaintiff's intcstatc Tvas riding 
and the defendant's truck. 

The material allegations of the complaint, so f a r  as essential to a 
proper understanding of the legal question involved, may be abridged 
and stated as follows : 

1. That  plaintiff is tlie duly appointed administrator of the estate of 
Ed. Hugh  Lec, J r . ,  deceased; and that the defendant is a corporation 
engaged in transporting by trucks goods, wares and merchandise over 
the highways of tlie State. 

2. That  on the night of 6 December, 1028, plaintiff's intestate and a 
colored man by the name of Joe  Williams, went out in a 13uick roadster 
to tom in a Dodge sedan automobile belonging to plaintiff's intestate. 

"That they a r r iwd  a t  Auburn about 4:30 a.m., and secured the said 
Dodge car to the rear of said Buick roadster by a towing chain, leaving 
an interval between the two cars of about 1 2  feet; that  tlie said Williams 
then got into the Buick car and plaintiff's intestate got into the Dodge 
car which was to be towed, and said parties proceeded with said cars on 
higllway No. 10 in tlie direction of Smithfield, N. C.; that  the said 
Williams, while driving in a careful and prudent manner on a stretch of 
road ~vhich  was practically straight, a t  a speed somewhere around 
25 miles an hour, when in  about 4 miles of Smithfield, suddenly saw the 
red rear light of defendant's truck flash into view; that  a t  this time the 
car  d r i ~ e n  by said Williams was within 50 to 75 yards of the said l ight;  
that  the said Williams could not instantly tell whether said truck waq 
moving or not, but he immediately began to reduce his  speed as much 
as was practical, taking into consideration that  he  was towing another 
car, and proceeded to tu rn  to  the left in order to avoid said light. 
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"That wl~en within 25 or 35 yards of snid red light tEe bulk of the 
truck suddenly came into view, extending 7 or 8 feet in the air above 
snid red light and projecting over the hard surface road to the extent 
of something like 4;: feet; that the said %'illiams thereu2on continued 
to turn to the left and passed the end of said truck, projccting into the 
road, by n margin of 2 or 2y2 feet. 

"Tliat plaintiff's intestate, who could not see the light of the truck, 
the samo being hidden by the Buick car, was unable to follow directly 
in the path of the ear driven by Williams by reason of ths fact that he 
did not have sufficient time to make the turn in the same nanner  and to 
the snmc dcgrec as mas done by the said Williams; that the car being 
guided by plaintiff's intestate crashed into the rear of delendant's said 
truck, and plaintiff's intestate was instantly killed." 

3. "That the point at which the agent and servant of dc'fendant com- 
pany l ~ a d  stopped his truck is on a slight curve and something like 200 
yards on the Raleigh side from where the said highway .To. 10 makes 
an abrupt turn to the left and curves over a steep hill; that the said 
Williams was aware of the fact that he was approaching a dangerous 
curve on a hill and, not knowing exactly how close he was to said curve, 
was well over on the right side of the road at the time when he first saw 
the red light of defendant's truck, knowing that a towed car might be 
difficult to manage if he met a car speeding towards him and coming 
over said hill and around said curve." 

4. "That defendant's truck was loaded with produce belonging to de- 
fendant, which defendant's servant was conveying to certain points in 
Eastern North Carolina; that said driver had stopped the truck at  a 
point he knew to be dangerously close to an abrupt curve coming over a 
steep hill a short distance in front of him allowing the rear of said 
truck to project upon the hard surface a distance of more I han 4y2 feet, 
and had cut out the lights on said truck and only turned the same on 
when lie heard the approach of the car driven by the said Williams and 
not before said car had arrived within a distance of 50 to 75 yards from 
where he had parked said truck." 

5. "That plaintiff's intestate met his death, as hereinbefore set forth, 
by reason of the careless, negligent and wanton conduct of defendant's 
said agent and servant, in  that:  

"(a) He  parked said truck in such a manner that the rear of the same 
protruded over the hard surface road for a distance of more than 4y2 
feet, occupying at  the time of the death of plaintiff's intestate, more 
than half of the right-hand side of said road. 

"(b) After parking said truck, as hereinbefore described, he cut off 
his lights and failed to turn the same on until the car driven by Wil- 
liams was within 50 to 75 yards of said truck, thus rendering i t  impos- 
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sible for the said Williams and plaintiff's intestate to avoid the collision 
between the car being towed and the said truck. 

"(c)  Defendant's said servant parked his truck a t  a dangerous point 
in the road by reason of a sharp  curve coming over a steep hill a short 
distance in front of him, well knowing that the position in which he had 
parked his truck added greatly to the risk of a collision between his said 
truck and a towed car going in the same direction his truck was headed." 

6. That  plaintiff has been daniaged in the sum of $50,000. 
.I demurrer was interposcd on tlie ground that  the colnplaint does not 

state facts sufficient to constitute a cause of action, or  that  upon the 
facts stated in  tlie complaint, the death of plaintiff's intestate as a 
niattcr of lam, mas tlie direct and proximate result of the negligence of 
Joe  Williams, agent and scrvant a t  the time of plaintiff's intestate. 

From a judgmcnt overruling the demurrer, tlie defendant appeals, 
assigning error. 

P ~ L  6. POU and Jno. ITr. Ilir~srlale for p l a i n f i f ~ .  
Clyde A. Douglass for defendant. 

STACY, ('. J. The plaintiff alleges, as wc untlerstand his complaint, 
that the defendant's truck was parked on the side of the road, partly on 
the hard surface, in the night time, witllont miy lights burning, in viola- 
tion of C. s . ,  2615, and that  this condition coi~tinucd-the lights not 
being turned on by the dcfcndant's srrvmlt in clmrgc of the truclr- 
until it  mas too late for Will ian~s,  in the exercise of reasonable care, to 
pass in  safety with both t l ~ c  lead car, wliich I I (~  was t l r i~ ing ,  and the car 
that was bcing towed, in which plaintiff's intcstate was riding. Thus, it  
is alleged, in effect, that  the plaintiff's intestate was killed by the negli- 
gcnce of the driver of dcfcndant1s truck n hilc acting in thc scope of his 
ernployme~~t and in furt l~crance of the dcfe~ldant's bus i~~css .  The corn- 
plai l~t ,  therefore, is good as against a demurrer. Jl iscnhcin~er 7.. Uay-  
man, 193 K. C., 613, 143 S. E., 1. 

We have not ovcrlookccl t l ~ c  al lrgatio~l set out in paragraph 2 above, 
arid stressfully urged as fatal  by the dcfcndant, to the cffrct tliat plnin- 
tiff's intestate could not see tlie light of the truck because of the h i c k  
ear, and was unable to follow dircctly in the path of tlie r a r  driven by 
Williams, by reason of the fact tliat lie did not h a w  sufficient time to 
make the turn  in the same manner and to the same clcgrcc as was done 
by the said Williams. But this allegation, taken in connection with 
others appearing in the complaint, mc apprcl~cnd, may he intcrprctctl itt 
a light favorable to the plaintiff, even if i t  also bc s~scept ib lc  to a con- 
trary interpretation. Nor have we failed to observe that in one place 
plaintiff alleges the truck was ‘(stopped on a sliglit curve," while in 
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another he says that  Williams was driving "on a stretch of road which 
was practically straight." 

When a case is  presented on demurrer, me are required by the statute, 
C. S., 535, to construe the complaint liberally, "with a view to sub- 
stantial justice between the parties," and in enforcing this provision, we 
have adopted the rule ('that if in any portion of it or to any extent i t  
presents facts sufficient to constitute a cause of action, or if facts suffi- 
cient for that  purpose can be fair ly gatllered from it, the pleading will 
stand, however inartificially i t  may have been drawn or howerer uneer- 
tain, defective and redundant may bc its statements, for, contrary to 
the common-law rule, every reasonable intendment and presumption 
must be made in favor of the pleader." Dizon u .  G ~ e e n ,  1"s N. C., 205, 
100 S. E., 262. 

Tlic demurrer inte~posed by the dcfenda~it was propcl*ly overruled. 
S. v. U a ~ d - ,  103 N. C., 524, 137 S. E., 503. 

~Iffirmed. 

1. S r g l i g c n c c  l3 c-\Wlcre i n t e rven ing  ncgl igcncc  of t h i r d  pc r son  i s  sole 
pros in ln tc  crwsc of i n j u l y  defendant i s  n o t  liable. 

1Vl1e r~  :I 11:1sse11ger ill :III : ~ u t o ~ u u l ~ i l e  is  i ~ ~ j u r ( ~ l  ill :I collision of 2111 : ~ u t o -  
mobile :111tl :I t r : ~ i l ~  :lt :I g r :~ t lc  c r o s s i ~ ~ g ,  :111tl suets the r:~ilro:~tl eo~ l l l ) :~ i~y  for 
tl:~lll;~gcs r r sn l t i l~g  t11crcfro111, t111tl l ~ i s  ~ \ Y I I  cvit lr l~cc t c ~ ~ t l s  ouly to  show 
t11:lt tlw ~~c( , i ( lcwt  r w 1 1 1 t ~ ~ I  fro111 the i ~ ( ~ g l i g o ~ i t  f1rivi11g of the :1111o111ol)ile by 
:1110ther, :IIIII  111:lt t l ~ i s  ~ ~ ( ~ g l i x o ~ ~ c e  of t l ~ e  driver ~ v a s  the  wl(> l~roxi lu :~t (?  
e:~llsc. of the i ~ ~ j ~ u ' g ,  or t l l :~ t  c:tnsc \vllic.l~ i ~ c t i l ~ ~ :  ill I I I I ~ I ~ ~ I ~ V I I  SC(IIICIIC(! 1)ro- 
( l11e~1 the illjury, ;III(I  \vithout \vliicl~ i i  \v0111d 110t II:IY(> o c c ~ ~ r r e ( l ,  : I I I ~  t l i i~ t  
t l ~ v  ~ w l i q w c ~ ( ~  of tl~c, r :~ i l ro :~( l  U I L I ~ I : I I I ~ ,  if : I I I ~ ,  1v0111cl I I ( # ~  11:1ve c ;~uscd 
i11jt11.y P X ( Y > ] I ~  for t 1 1 ( ~  i u t t , r \ . ( , ~ ~ i l ~ g  ~ ~ ( ~ g , i g c ~ ~ : ~ , ( ~  or the, ( l r iver :  I l ~ ~ l d ,  the  
~.:lill.o:~tl ~ Y ) I I I ~ I : I I I ~  is  11ot li:ll)!(> ill tl:1111;1~c~ 10 tlicl l~ l i~ i l i t i l f ,  :111(1 :I jllclg- 
111(~11t : IS  o f  11o11~1iit \v:~s 11rol)(~rly ( ~ ~ ~ t c ~ r ( ~ l .  

2. Rai l roads  L) 1)-\\'hrrc ~ ~ c ~ g l i g c n c c ~  of t h i r d  p(l1~m11 is t l lc WIG p r o \ i r n a t ~  
c:~usc. of ;icciclrnt a t  crossing r:lilroatl is no t  l i ;~blc .  

L\PPI:AT, by p la i~~ t i f f  fro111 L'ratltncr, J., nt April  Tcrni, 1029, of 
C ~ ~ ~ : I ~ L A X D .  
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Civil action t o  recover damages for  a n  alleged negligent i n j u r y  caused 
bp  a collision between a n  automobile i n  which plaintiff was r iding and  
one of the  defendant's trains. 

T h e  evidence discloses tha t  t h e  auton~obile  i n  xh ic l i  plaintiff n a s  rid- 
i n g  \\lien i t  collided with tlie defendant's locomoti~-e a t  a highxvay cross- 
ing  i n  tlie village of Raj-nhain, Robeson County, v a s  r u i l i i i ~ ~ g  about 
30 or 33 n d r s  a n  h o u r ;  i t  skidded approximately 90 feet,  presumably 
due to the  driver's effort to stop, before s t r iking the rea r  d r i r i n g  wheel 
just under  the fireman's scat. "I saw tlie car  h i t  and  rear  u p  like a 
bucking horse," said one of t h e  plaintiff's witiiesses. T h e  t ra in  x a s  
approadl ing ,  slowing down for  t h e  station stop, a t  a ra te  of f r o m  1 0  to 
1 2  o r  1 5  miles a n  hour. 

J u d g m c n t  of nonsuit was entered a t  the close of plaintiff's evidence 
oil the theory tha t  tlie sole prosinlate  cause of plailltiff's i n j u r y  was t h e  
negligence of the dr iver  of the ca r  i n  n l i i c l ~  plaintiff was r id i~ ig .  P l a i n -  
tiff apprals ,  assigliing error .  

S T ~ C Y ,  C. J .  TVe fa i l  to  tlisceni f r o m  the  rccord a n y  exidenre of neg- 
ligcncc on tlic par t  of the ra i l ro ;d  coinpalip nl i ich contrihutctl to  the 
 lain in tiff's in ju ry .  Even  if tlie engineer or fircman did fa i l  to r iug  thc 
1 d l  o r  soulid the nhis t le ,  of nl i ich there is only iicgativc testinlony wit11 
p o s i t i ~ e  evidence to t h e  contrary, sti!l the dcfeiitlant hat1 :r r ight  to  
operate  tlic t ra in  o l c r  its track, and  t h e  negligence of the tlrivcr of tlic 
autoniobilc is  so palpable ant1 g r o s ,  as  ~ l i o w n  by plaintiff's o n n  n i t -  
nesscs, as  to render  his  negligence the solr prosinlate  cause of the ill jury. 
C ~ n ~ f r ~ ~ t f i o n  6'0. zs. f?. R., 184 X. C., 179, 113 S. E., 6-72. 

l T l m ~ i  all  t h e  ex ic!cncc, n e th ink  i t  is 111:inifcqt t h a t  tlie nllegcd negli- 
gence of the defendant, A\tlantic Coast L i ~ l e  Ra i l road  Company, n a s  not 
i n  law a proximate cause of plaintiff's in ju ry .  

Spcalting to  the suhjcct i n  his  xalunble n o r k  ou Scgl igcncc (13S), 
X r .  IVliar to~i  very pertinently s a y i :  "Suppose that ,  if i t  l i d  not  been 
f o r  the inter1 entioil of a responsible t l ~ i r t l  par ty,  the dcfc~idant 's  negli- 
gcnce \xould I m ~ e  prot lur td 110 dain:~gc~ to the plaintiff : is the dcfcncl:r~it 
l iable to  plniiitiff? Tliis question must  be m s ~ r e r c d  i n  the  negative, f o r  
tllc general  rcayon t h a t  c a u s l l  connection betnee11 the negligence and 
tlnmage is  broken by t h e  interpositioii of defendant 's responsible 11urna11 
action. I a m  negligent on a part icular  subject-matter. Another  person, 
moving independently, colncs i n  and,  either nrgligently o r  maliciouhly, 
so acts as  t o  make  m y  ilegligencc injur ious to  a th i rd  persoil. I f  so, the  
person so interveililig acts as  a nonconductor mid i n d a t e s  m y  negli- 
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gence, so that  I cannot be sued for the mischief which the person so 
intervening directly produces. H e  is  the one who is liable." 

The same rule announced by Mr. Justice Strong in R. R. v. Rellogg, 
94 U. S., 469, regarded as sound i n  principle and workable in  practice, 
has been quoted with approval in a number of our decisions. H e  says: 
"The question always is, was there an unbroken connection between the 
wrongful act and the injury-a continuous operation? Did the facts 
constitute a continuous succession of events. so linked together as to " 
make a natural  whole, or was there some new and independent cause 
intervening between the wrong and the in ju ry?  I t  is  admitted that  the 
rule is difficult of application. Bu t  i t  is generally held that, i n  order 
to  warrant  a finding that  negligence, or  a n  act amounting to a wanton 
wrong, is  the proximate cause of a n  injury, i t  must appear that  the 
in jury  was the natural  and probable consequence of the negligence, or 
wrongful act, and that  i t  ought to have been foreseen in  the light of - 
attending circumstances." 

Where the plaintiff's evidence shows that  his in jury  %as due to the 
negligence of a third person, and not to that  of the defendant, i t  is proper 
to nonsuit the action, for he thus fails to make out a case agaimt  the - 
defendant. Such was the holding of the tr ial  court, and the judgment 
is affirmed. Uallinger v. Thomas, 195 N. C., 517, 142 S. IL,  761. 

Affirmed. 

FASKIE MARTIN, ADMINISTRATRIX, V. GREENSBORO-FA'iICTTEVILLE 
BUS LISE. 

(Filed 20 November, 1029.) 

Master and Servant D b I n  this case held: servant mas not, acting within 
scope of employment or about master's business and master mas not 
liable for injuries to third person. 

In  order to hold a master respoi~sible for the negligence of the servant 
in causing an injury to a third person, it is essential that the latter sliould 
be acting in the scope of his employment and in the furthernnce of the 
master's business, and in an action against an auto-bus li~le for damages 
resulting from the ncgligcnce of its driver in run~~ ing  over and killing 
plaintiff's intestate, a niotion as of nonsuit should be entered if the plaill- 
tiff's ow11 e~idellce tends only to show that a bus of the tlefentlant was at 
the time of the injury beinq driven by an employee of the garage i n  
which the defendant stored its buses who was returning the bus to the 
garage after the driver thereof had ridden home in it contrary to the 
express orders of the defendant and without his knowledge or acquies- 
cence. 
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APPEAL by plaintiff from Sink, Special Judge, a t  May Term, 1929, 
of DURHAM. 

Civil action to recover damages for an alleged wrongful death occa- 
sioned by defendant's bus striking plaintiff's intestate on Main Street 
in the city of Durham, knocking him down and inflicting injuries from 
which ho died. 

The evidence discloses that  on 10 October, 1926, Lester Griffin, driver 
of one of defendant's Greensboro-Fayetteuille buses, arrived in Durham 
at  6 :45 p.m., about an hour late, due to heavy traffic on the road; that, 
after unloading his passengers, he carried the bus to King's garage, 
where the defendant stores its buses for the night, and asked that  one 
of the tires, which had been punctured, be patched, so that  he could leave 
next morning on schedule time; that Mr.  King replied he  was too busy 
to repair the tire-his full force not working on Sunday-and suggested 
that the bus be taken to Harris7 garage for the needed repairs, which 
was done; that Griffin's wife and child met him a t  Harris '  garage and 
rode back with him after the repairs had been made; that upon arriving 
at  the storage garage, about 8 p.m., Griffin asked King, who had charge 
of storing the bus for the night, if he could send him and his family 
home, as he T i m  about half sick and mas not feelicg well; that  Icing 
rrplied he had no available car, but that  he might go in the bus, taking 
Clarence Bullock, an  employee of the garage and a good driver, to bring 
it back; that  in consequence of this suggestion, Bullock got in the bus 
and rode with Griffin and his family to Griffin's home, when and where 
the bus mas turned over to Bullock by Griffin, and that on his way back 
to King's garage, Bullock ran  into and killed plaintiff's intestate. 

The evidence further discloses that  Griffin, the regular driver of the 
bus, mas under positive instructions from the defendant not to use the 
bus after  reaching Durham, but to store the same for the night in 
King's storage garage, and Mr. King was to wire the defendant's 
manager in  Greensboro whenever the bus arrived a t  his garage later 
than 6:30 p.m., so that the delay might be investigated; and that the 
us? of the bus from the time i t  reached the storage garage until its 
scheduled departure on the following morning was unauthorized, and 
without the knowledge, consent or acquiescence of the defendant or any 
of its agents. 

From a judgment dismissing the action as in  case of nonsuit, the 
plaintiff appeals, assigning error. 

Bryant ct? Jones for plaintif. 
,John IT'. IIesfer foi. clefendant. 

STACY, C. J., after stating the case: When it is sought to hold one 
responsible for the ncglect or tort of another, under the doctrine of 
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respondeat superior, at  least three things must be made to appear, yea 
four, and, upon denial of liability, the plaintiff must offer "some evi- 
dence which reasonably tends to prove every fact essential to his success" 
(8. v. Uridgers, 172 N .  C., 879, 89 S. E., 804). These a re :  

1. Tha t  the plaintiff was injured by the negligence of the alleged 
wrongdoer. Hurt  v. Power Co., 104 N. C., 696, 140 S. 13., 730. 

2. Tha t  the relation of master and servant, employer and employee, or 
principal and agent, existed between the one sought to 'x charged and 
the alleged tort-fcasor. Linville v. Sissen ,  162 X. C., 95, 77 S. E.,  
1096. 

3. That  the neglect or wrong of the servant, employee, or agent, was 
done in the course of his employment or in the scope of' his authority. 
Ferguson v .  Spinning Co., 196 N .  C., 614, 146 S. E., 537; Fleming v. 
l i 'ni f f ing ilfills, 161 3. C., 436, 77 S. E.,  309. 

4. That  the servant, employee o r  agent, was engaged in  the work of 
the master, employer, or principal, and was about the business of his 
superior, a t  the time of the injury. Gurley v. Power Po., I72 S. C., 
690, 90 S .  E., 943. 

I t  is elementary lam that  the master is responsible for the negligence 
of his servant which results in in jury  to a third person when the servant 
is acting within the scope of his employment and about the master's busi- 
ness. Robcrfs v. R .  R. ,  143 N .  C., 176, 55 S. E., 309; 8 L. R. A. 
(N. S.) ,  708, 10 Ann. Ca9., 375. I t  is ecpnlly elementary that  the 
master is not responsible if the negligence of the servant which caused 
the in jury  occurred while tho servant lvas engaged ill some privatc' 
matter of his own or outside the legitilnat? scope of his employment. 
L z u c l , ~ ~  v. R. R., 157 N. C., 443. 73 S. E., 137; Dornn v.  Thornsen, 
76 N .  J .  L., 754. 

I t  is further held that  the owner of an automobile is, liot liable for 
injuries caused by it,  merely because of ownership. Linville v. Nissen, 
supra. And i t  is well settled by numerous decisions, here nnd elsewhere, 
that "the doctrine of respondeat superior applies only w1 en the relation 
of master and servant is shown to esist between the wrongdoer and the 
person sought to be charged for the result of such neglwt or wrong, a t  
the time and in respect to the very transaction out of which the injury 
arose." TV?yllie v. Pulmcr, 137 K. P., 243; Doran v. Thornsen, supra; 
IVilX.ie I:. Sfancil ,  196 N .  C., 794, 147 S. E., 296; Grier v. Grier, 193 
3. C., 760, 135 S. E., 552. 

I n  thc instant case i t  could hardly he said that  Bullock was the 
serrant of the defendant in bringing the bus back to the storage garage, 
or that Griffin was acting within the scope of his employment and about 
the defendant's business, when he took the bus to dri7.e himself and 
family home. Cotton c. Transportation Co., ante, 709. I t  is univer- 
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sally held that  "the master is  not responsible if the wrong done by the 
servant is done without his  authority and not for  the purpose of execut- 
ing his  orders or doing his work. So  that, if the servant, wholly for a 
purpose of his own, disregarding the object for which he is employed, 
and not intending by his act to execute it, does an injury to another, not 
\tithin the scope of his employment, the master is  not liable." Hozoe v. 
Sezrrn.arch,  94 Mass., 49. 

Speaking to the subject in Dover v. X a n u f a c t u r i n g  Co., 137 3. C., 
324, 7 2  S. E., 1067, B r o w n ,  J . ,  delivering the opinion of the Court, 
said:  "This doctriuc of re spo?dea f  super io r ,  as i t  is  now established, is  
a just but a hard rule. The  master exercises care in the selection of his 
scrvant and retains in his service only such servants as are prudent 
and trustworthy; tlie servant in the prosecution of the master's business 
must of necessity pass beyond his sight and out of his control; and yet 
the law makes the master liable for the conduct of the s e r ~ a n t .  T h e  all- 
plication of this principle without norking the greatest injustice to 
(>very employer of a servant is made possible only by the limitation 
established by the courts, that  nhen the servant does an  act \vhieh is 
liot n i th in  tlie scope, of his employrnerit the master is not liable. 'Beyond 
tho scope of his ernployrne~lt the scrvant is as much a stranger to the 
r ~ ~ a s t c r  as any third pc1so11, a~l t l  his act in that case canr~ot be regarded 
as the act of the master. The rule as i t  is now established by the later 
judicial tlcclaratio~ls cllould be strictly held nit l l in its defined lirnitq. 
I t  is a rulc capable of great abuscx and n~ucll  hardship and tlie C O U ~ ~ S  

sl~ould guard agaillst it5 rxtension or miiapplicntio~l.' l l o l l c r  v. Rosy, 
68 ,\'. J .  Lax ,  364." 

Tlic decisions iu i l l i s c~~ l rc in zc r  v.  f l a y m a n ,  195 n'. C., 613, 143 S. E., 
I ,  and E'rccmaiz o. I ln l tor~ .  153  S. C., 538, 111 S. E., 863, both strongly 
rcaliid upon hy plai~itiff, :lrc uot in ronfliVt \\it11 our present position or 
vi t l i  any of the c a m  abore cited. I n  the first, i t  is expressly stated 
t1i:ct t o  hold tllc master liable for thc tort of the servant, tlie plaintiff 
muit  show ((that the t l r i vc~  of the trurlr n as acting n itliiri the scope of 
Ilis authority a l~t l  ill furtller:r~~ce of hi, cmploycr's busi~~ess." citing in 
support of thc positio!~: E' rcenu~n  I ! .  D n l f o n ,  s u p r a ,  arid C l a r k  v. 

ca?rcy, 176 N. ( I . ,  529, 97  S. E., 47t .  111 tlie scco~itl, the o~ i ly  question 
1)rowntid and dwid(~t1 n a s  that tlie trial court erred in i n s t r u c t i ~ ~ g  the 
jury, ((if tlic pl:ii~ltifI has satisfictl you 1)y tlic greater weight of the mi-  
drncc that  1ic n as ir~jnrcd by the tlcf(v~tla~lt's automobile, then the burden 
n oultl IF or1 t l~ t ,  cl(~fcntl:~nt to ~ l ~ o w  by the grcatcr neiglit of thc eri(1ence 
that altllough llc n as t l ~ c  owrvr of thc automobile, it n a s  not bcinq used 
i!i lii, hnqi~lcss." ?'his \\.as tllt, c\tcrit of the dt'cision in E'recwan's  case,  
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v. Stabacil, 196 N .  C., 794, 147 S. E., 296, T y s m  v. Fmtchey, 194 N .  C., 
750, 140 S. E., 718, GGer v. Grier, 192 N .  C., 760, 1335 S. E., 852, 
Reich v. Cone, 180 N.  C., 267, 104 S. E., 530, and Bilyeu v. Beck, 178 
N. C., 481, 100 S. E., 891, i t  should be remembered, as  pointed out by 
Marshall, C. J., in U.  S. v. BUTT, 4 Cranch, 470, tha t  ":Every opinion, 
to be correctly understood, ought to be considered with a view to  the case 
in which i t  was delivered." 

Applying these principles to  the facts before us, i t  would seem that  
the plaintiff ought not to recover of the defendant. 

Affirmed. 

ADAXIS, J., concurring: I concur in  the opinion written by the Chief 
Justice, and take occasion to stress the statement that  in Misenheimer v. 
Hayman, 195 W. C., 613, the Court did not hold that  the owner of a 
motor car  is liable for injuriemaused by it,  merely because of his owner- 
ship. I n  that  case there was no controversy as  to the negligent opera- 
tion of the truck. The questions were (1 )  whether the defendant was 
the owner of the truck;  (2 )  whether a t  the time of the in jury  the truck 
was driven by the defendant's employee; and (3 )  if i t  was, whether the 
employee was then engaged in  the prosecution of the defendant's busi- 
ness? The  court concluded, on the defendant's motion for nonsuit, that 
the evidence, while not complete in  all respects, was not so meager as  to 
require dismissal of the action as  a matter of law. 

(Filed 20 November, 1029.) 

Master and Servant D &In this case held: plaintiff established prima 
facie case that servant wns acting in furtherance of master's busi- 
ness. 

Where the plaintiff's evidence in  his action against the owner of ail 
auto-truck for damages resulting from the negliqence of the defendant's 
driver tends to show that a truck was found on the highwcty on a business 
clay during business hours and was operated by the regular employee of 
the defendant, whose regular business or employment mas the duty of 
clriving and operating the said truck: H e l d ,  the eviclence is sufficieut 
to furnish a basis for u jury to iufer that the truck a t  the time was being 
operated in the furtherance of the master's bnsiness, n r ~ d  makes out a 
prima facie case, and upon contradictory evidence, the question is for 
the jury. 

CIVIL ACTION, before Stack, J., a t  J anua ry  Term, 1929, of GASTON. 
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The  plaintiff was a resident of Cambridgr, Mass., and had becn spend- 
ing some time in Florida. H e  left Florida and returning to New York 
as a passenger and guest of John Warncr, who lived in Watertown, 
Mass. 

The  evidence tended to show that  plaintiff left Asheville about 8 :30 
on the morning of 22 March, 1925. When the ear reached a point on 
highway No. 20 between Kings Mountain and Bessemer City, going east 
toward Gastonia, i t  collided with a truck owned by the defendant and 
operated a t  the time by a colored driver named William Shifty. There 
was sufficient evidence of negligence to be submitted to the jury. The  
defendant admitted the ownership of the truck;  that  the driver, Shifty,  
was in  its regular employment, and that said Shifty was the regular 
driver of said truck and had been in the employment of the defendant 
for four or five years. 

The  evidence further tended to show that  Shifty's mother lived some 
distance from the defendant's plant on the road between Gastonia and 
Bessemer City, and that  on the day of the in jury  Shifty, in company 
with two other negro employees of the defendant, took the truck a t  the 
dinner hour to visit Shifty's mother, who was sick. The  collision 
occurred a t  a point near the home of the driver's mother. The defend- 
ant  offered evidence to the effect that  the driver, Shifty, had taken the 
truck a t  the dinner hour without the knowledge or consent of defendant 
and contrary to the express orders and instructions given him by the 
officers of defendant to the effect that  the driver should not use the 
truck for any purpose without orders from his superiors. This  evi- 
dence came from several witnesses for the defendant and was uncon- 
tradicted. 

There was evidence that  Shifty was the only person who ever drove 
the truck, and that  on previous occasions he had driven the truck on the 
road between Gastonia and Bessemer City. 

Issues of negligence and damages were submitted to the jury and an- 
swered in favor of plaintiff. 

The  verdict awarded damages in  the sum of $7,200. From judgment 
upon the verdict the defendant appealed. 

Ernest R .  Waswen, John G. Carpenter and Ryburn & Hoey for 
plaintiff. 

J .  Lawreme Jones and S. J .  Durham f o r  deferhnt .  

BROQDEN, J. Wha t  must a plaintiff prove, i n  order to make out a 
prima facie case, for personal in jury  inflicted by a t ruck?  

Our  decisions are to the effect that  a prima facie showing takes the 
case to  the jury, and i t  i s  therefore a question for the jury to  determine 
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whether or not the necessary facts h a r e  been established. This rule of 
law was tersely expressed in Speas v. Bank, 188 S. C., 524, as follows: 
"-1 prima facie case, or prima facie evidence, does not change the 
burden of proof. I t  only stands until its weight is met by evidence to 
the contrary. The  opposing party, however, is not required as a matter 
of law to offer evidence in reply. H e  only takes the risk of an  adverse 
verdict if he  fa i l  to do so. The  case is  carried to the jury on a prima 
facie showing, and i t  is for  them to say whether or not the crucial and 
necessary facts have been established." 

Our decisions are also to the effect that  a plaintiff, in order to recover 
for personal in jury  inflicted by an  automobile or truck, must offer evi- 
dence tending to prove the following : 

1. That  thc truck or automobile inflicting the in jury  was a t  the time 
operated in a negligent manner, or that  tha driver thereof was guilty 
of negligence which was the proximate cause of the injury. 

2. Where the driver or operator of the conveyance a t  the time of the 
injury was other than the owner, the plaintiff must offer evidence tend- 
ing to show the ownership of the vehicle if such owner is  sought to  be 
charged with the negligence of the dr i rer  or operator. 

3. That  if the in jury  was caused by the negligence of an  agent, evi- 
dence must be offered tending to establish the agency. 

4. That  the agent or employee a t  the time of the injury, was acting 
within the scope of his employment as contemplated and defined by law. 
Griw v. Grier, 192 N .  C., 760, 136 S. E., 862; Misenheincer v. IIayman, 
195 N.  C., 613, 143 S. E., 1 ;  Frrguson v. Spinning Co., 196 N.  C., 614, 
146 S. E., 597; Wilkie v. Stancil, 196 K. C., 794, 146 S. E., 81;  Nartin 
v. Bus Line, ante, 720; Cotton v. l'ransportafion Co., ani'e, 709. 

I n  the case a t  bar there was ample evidence of negligence and the de- 
fendant admitted ownership of the truck, and further admitted that  the 
driver was a regular employee and had previously besn the regular 
driver of the truck in  the furtherance of the business of 3aid defendant. 
However, the defendant offered strong evidence to the efi'ect that  a t  the 
time of the in jury  the driver was not engaged in  i ts  business, but had 
taken said truck, a substantial distance from the mill, a t  the dinner 
hour to visit his mother, and that  this was done without the knowledge, 
consent or approval of the defendant and contrary to its express and re- 
peated instructions. This evidence was not contradicted, and upon such 
showing the defendant earnestly contends that  the plaintiff ought not 
to recover, because there was no evidence tending to prove that  the 
driver a t  the time of the in jury  was acting within the scope of his em- 
ployment and in furtherance of the master's business. I n  other words, 
this phase of the case is  reduced to a single proposition, to wit :  "Must 
a plaintiff offer evidence that  the driver of the truck waa acting within 
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the scope of his ~ m p l o ~ i n ~ n t ,  or may the jury infer such fact, when it 
iq either admitted, or there is evidencr tending to sllolv, the o~vnersliil~ 
of the truck, arid that the driver Tvas in the regular employment of such 
ow11cr as the habitual operator of said vehicle. 

This question has bcen the subject of extended debate by the courts 
of this country. There is a sharp division in the judicial reasoning up011 
the proposition and the result achieved by various courts arc utterly 
divergent and irreconcilable, unless resort. perhaps, be made to micro- 
scopic distinctions. The  general aspect of the question is stated in 
Huddy oil -1utomobiles it11 edition, section 795, p. 873, as follo~vs: "In 
a majority of the jurisdictions passing upon the question, it is held that  
evidence of defendant's onnership of a motor vehicle, coupled with 
proof that  the drirer  is in his regular employment or is a member of his 
family raises a presumption that a t  the time he  is acting for tlie owner 
and within the s c o p ~  of the owner's business. . . . I n  a minority of 
jurisdictions, llowerer, i t  is held that  such evidence does not present a 
prima facie case of liability, but that  the plaintiff must show afirma- 
tirely that  a t  the particular occasion under consideration tlie driver 
was acting for his master and within the scope of his master's business." 

The Supreme Judicial Court of Massachusetts has considered the 
question in various aspects. Upon the particular question involved, the 
Court came to this conclusion in Pcrsino v. De Stefano, 137 N. E., 664: 
"If the servant mas not then engaged in the course of his employment, 
but was acting for a purpose of his own, the master would not be liable. 
I f  the defendant was the onner  of the truck, and the dr i rer  was in his 
general employinelit, those facts would not be sufficient to show that he 
( the driver) was acting within the scope of his  employn~ent at the time 
of the accident." I17aslzburn v. Oxens Co., 147 N. E., 546. The 
Supreme Court of Maryland in tlie case of Pollock v. Tl'afts, 121 X. E., 
238, held that  the presumption that  the driver is agent of the owner is 
rebuttable, and if rebutted by ulicontradicted testimony, then tlie case 
ought not to go to the jury. The Supreme Court of Michigan con- 
sidered the proposition in Union Trust Co. v. American Commercial 
Caw Co., 189 N .  W., 23. The Court, quoting with approval, said:  "I t  is 
now quite generally held by the courts that  a rebuttable or prima facie 
presumption has no weight as  evidence. I t  serves to establish a prima 
facie case, but if challenged by rebutting evidence, the presumption 
cannot be weighed against the evidence. Supporting evidence must be 
introduced, and i t  then becomes a question of weighing the actual evi- 
dence introduced, without giving any evidential force to the presump- 
tion itself:' Curry v. Kelley, 195 N. W., 617; Der O'Hannessian v. 
Elliott, 135 N. E., 518. 
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The Supreme Court of Pennsylvania adopts a contrary view. I n  
Holzheimer et w. v. Lit Bros., 105 Atlantic, 73, the Court declared: 
"There was evidence, however, that  the truck bore the n a n e  of defendant 
company. This was sufficient to establish, not only a prima facie case 
that the defendants were the owners of the truck, but also whether i t  was 
then in charge of their servant or employee. This was presumptive evi- 
dence, and, as has been frequently ruled, was quite sufficient to carry the 
case to the jury. As a presumption i t  was of course rebuttable, but this 
does not mean that i t  had any less presumptive force than i t  would have 
had had i t  rested on direct evidence," etc. Again in ThaScher v. Pierce, 
125 Atlantic, 302, the same Court said: "Where a truck or  car is used 
for business purposes and is identified as the property clf the owner, a 
presumption arises that the truck was engaged in the master's busi- 
ness." The Pennsylvania Court makes a distinction between trucks and 
pleasure vehicles. This distinction was sharply drawn in  the case of 
Laubach v. Colley, 129 Atlantic, 88. The  Court said: "A distinction 
has been drawn between cars employed for business and pleasure pur- 
poses. I n  the case of the former, the operation is presumed to be in the 
master's service, and the burden rests on him to show the contrary to be 
true." Hartig v. American Ice Co., 137 Atlantic, 867. 

I n  North Carolina the decisions are not in full accorj, but the gen- 
eral principle is that mere ownership plus negligence is not sufficient to 
constitute a prima facie case. Indeed, in Alisenheimer v. Hayman, 195 
N.  C., 613, 143 S.  E., 1, this Court held that the plaintiff must show 
"that the driver of the truck was acting within the scope of his au- 
thority and in furtherance of his employer's business." The case, how- 
ever, does not undertake to decide how this must be shown. 

Summarizing the plaintiff's evidence as disclosed in  the present record, 
we have substantially the following fact situation: A truck, which is in  
itself, a business vehicle or devoted exclusively to business purposes, i s  
found on the highway on a business day during business hours, operated 
by the regular employee of the defendant, and one whose regular busi- 
ness or employment was the duty of driving and operating said vehicle. 

We are of the opinion, and so hold, that these facts furnish a sound and 
reasonable basis for a jury to infer that  the truck a t  the time was being 
operated i n  the furtherance of the master's business. Therefore, i t  
necessarily follows that  the plaintiff by such showing, made out a prima 
facie case. I t  was the function of the jury to determine the weight and 
credibility of the evidence offered by the parties. 

N o  error. 
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STATE v. STAXCIL I'HIFER. 

(Filed 20 November, 1020.) 

Criminal Law I e--In this case held: prosecution overstepped bounds in 
argument to jury and defendant is entitled to s new trial. 

\\'here in the prosecution for murder for the reckless driving of an au- 
tomobile the counsel for the private prosecution in his argument to the jury 
alq)eals for a vonriction because other> hat1 bccii hilled by drunken 
drivers oil the same highway and no one had heen punished for it, and 
upon objection by the defense on the ground that the argument was not 
sustained by the el-idence, the trial court remarked that he could not regu- 
late arqument of counsel unless beyond bounds, and instructed the counsel 
to continue: Held ,  the counsel for the prosecution went outside the record 
;~nd o~erstepped the bounds, and the defendant is entitled to a new trial. 

APPEAL by defendant from Sta,cE, J., at  May Term, 1929, of MECK- 
LEPI'BURQ. 

Criminal prosecution tried upon an  indictment charging the defendant 
with the murder of Estelle Godfrey. 

On the night of 24 November, 1928, near Mat thew,  N. C., there was 
a collision between defendant's automobile and another car in which the 
deceased was an  occupant. The  driver of each machine claimed that  
the other was responsible for the collision, and there is evidence that  
the defendant was drinking a t  the time. 

The attorney for the private prosecution, i n  his argument to the jury, 
used the following language : 

"Gentlemen of the jury, drunken men are  driving their cars all over 
the highways of North Carolina, and are  running over people and 
killing them, and have no regard for human life. I argue to you that  
drunken drivers on our  highways must be stopped. I contend to you, 
gentlemen of the jury, that  this man has operated his automobile in a 
drunken condition, and I appeal to you to  put a stop to transporting 
whiskey when operating automobiles on the highways. Drunken drivers 
of automobiles have killed others on this same highway and have not 
been punished for it." 

Counsel for  the defendant immediately objected and asked that  the 
jury be instructed not to consider the argument that  others had been 
killed on this same highway by drunken drivers, as there was no evi- 
dence to support such an  argument, but the court simply replied: "I 
cannot tell a lawyer what to  say and what not to say, unless he goes 
beyond bounds. Proceed with the argument and argue the evidence in  
the case before the jury." Exception by defendant. 

Verdict : Guilty of manslaughter. 
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Judgment:  Imprisonment in the State's prison for a term of not less 
than five nor more than seven years at  hard labor. 

The defendant appeals, assigning errors. 

dttorney-General Rrummitt and Assistant Attorney-General Xash for 
the State. 

JaX.e F. S e n d 1  and Stewarf, XacRa~e d Bobbitt for defmdant. 

STACY, C. J., after stating the case: I t  is conceded by the Attorney- 
General that  counsel for the private prosecution went outside the record 
and orerstcppcd thc bounds in appealing to the jury to touvict the de- 
fendant because others had been killed by drunken driver3 on this same 
highway and no onc had been punished for it. S.  v. Evans, 183 N .  C., 
755, 111 S. E., 345. 

I n  Washington v. Stafe, 87 Ga., 133, 13  S.  E., 131, the Supreme 
Court of Georgia held that, on the trial of an indictn~ent for arson, i t  
was error to allow the solicitor-general, over objection ~f defendant's 
counsel, to state, i n  his concluding argument, that frequent b u n i n g s  
had occurred throughout the country, and to urge the jury, in conse- 
quence thereof, strictly to enforce the lam in  the case the11 on trial. 

To like effect is the holding of the Suprenie Court of Indiana in 
Fe~guson 11. Stagte, 49 Ind., 33:  "On the trial of an indictment for  
murder, it is error for counsel for the State, in argument to the jury, to 
comment on the frequent occurrence of murders in the community and 
for the formation of rigilance committees and mobs, and to state that  
the same are caused by laxity in the adnlinistration of the law, and that  
they should make an  example of the defendant, and for the court, upon 
objection by the defendant to such language, to remark tc the jury that 
such matters are  proper to be commented upon." 

The State ought not to rely upon a sacrificial altar for the observance 
or enforcement of its laws. S.  v. Green, ante, 624; S. v. Tucker, 
190 N. C., 708, 130 S. E., 720. And herein lies a distinction or bit of 
philosophy sometimes overlooked. Law observance and la.,v enforcement 
are two-different things. The one belongs to the kingdom of right living, 
the other to the field of retributive justice. I t  was said in  Blackstone's 
time, that, from a comprehensive viewpoint, human punishments are 
rather calculated to prevent future crimes, by amendmeni,, disability or 
example, than to expiate past offenses. "They tend to the amendment of 
the offender, or to deprive him of the power to do future mischief, or  
to deter others by his example." S. v. Swindetl, 189 N .  C., 151, 126 
S. E., 417. B y  amendment or disability, yes, for they come within the 
purview of lam enforcement, but why by example? Does the deterrence 
theory belong exclusively to the law of crimes? Whose duty is i t  to 
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p r c a ~ l i  the  gospel of f a i r  deal ing and  to hold h igh  t h e  banner  of r ight-  
c ~ ~ n s ~ i c ~ s s ?  Doe3 ]lot a puni tory judgment which is i n  esccss of a m m d -  
rncnt, disability or expiation, and  to the e s t e ~ i t  t h a t  i t  is  rendered alone 
f o r  example's sake, or solely as  a warn ing  t o  others, pa r take  of atonc- 
mcnt fo r  society's iieglrct 1' Does n a t u r e  exact such punishments f o r  the  
violation of her  l aws?  I s  the  good life n o  more than  a rcfuge? But 
thcsc a r e  only meditative reflections, binding on 110 one, and of lit t le 
w l n c  perllaps. 

'I'lie defendnnt is cutitled to  :L rwn. t r ia l ,  and i t  is  so ordered. 
X e w  trial.  

(Filed 20 November, 1'3'29.) 

1. Elections I -It is not necessary t h a t  relator i n  action t o  t ry  tit le 
t o  office be candidate fo r  offlce contested. 

I t  is uvt required that  a resident tasp:~yer and qualified voter of a 
munic.iyalit.~ be a competitor of the present incumbent ill an election to the 
municipal oWce in ordrr for him to ire :I relator with the al~l~roval  of the 
Attornrj-General of the State in proceedi~igs in the nature of quo ?oar- 
rcct~fo. ('. S.. S69, &TO, 571. 

2. S a n l c S u p e r i o r  Court has  original jurisdiction of action i n  na ture  of 
quo  warranto t o  t ry  tit le t o  office. 

The jurisdictiou of the courts to entertain action in the nature of quo 
rrc~~.rnrtto existed a t  common Inw and does not esclusivcly rest by statute, 
and  \\.here a utiinicipality is authorized by cert:iin provisions in its 
charter to determine the result of an election lieltl for the election of its 
own officers, recount of the votes, etc., it does not oust the jurisdiction of 
thc Snperior Court to entertain original jurisdiction of the proceedings in 
the nature of quo tcarra,lto to try the disputed title to the office of one of 
its officials. C. S., 869. The provisions of the Federal and State Consti- 
tutions llavine reference respectively to the rights of Cougress and the 
State Legislature to determine the rights of contestants to seats in the 
respective bodies have no applicatiun. 

3. Sam-In this case held: charter  of city did not  prescribe t h a t  action t o  
t r y  tit le t o  offlce be  first brought before commissioners. 

In  this case I~cld: that  a provision in the charter of a municipal cor- 
poration giving to the city commissioners the authority and right to  de- 
termir~e the question of a contested election of one of its oficers did not 
attempt to deprive the Superior Court of i ts  jurisdiction, or make it deriva- 
tive or subordinate to  the  action of the municipal authorities, but a t  most 
to provide a cumulative remedy. As to whether the Legislature may by 
statute deprive the courts of their original jurisdiction in proceedings in 
the nature of quo warranto to determine title to office, qucere? 
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APPEAL by defendant from Shau:, J., 21 September, 1929. From 
GUILFORD. Affirmed. 

The relator alleges that he is a resident, taxpayer, and qualified voter 
in Ward No. 2, in the city of High Point;  that the defendant is a resi- 
dent and citizen of High Point;  that the Attorney-General has granted 
the relator leave to bring this action; that an election of councilmen was 
held in the city on 7 May, 1929, the two candidates in Ward No. 2 
being the defendant and T.  C. Johnson; that although Johnson re- 
ceived a majority of the votes cast in the election, thc registrar and 
judges of election declared the defendant elected to the office; and that 
thc defendant has unlawfully assumed to qualify and has usurped the 
office and is unlawfully receiving the fees and emoluments. 

The defendant demurred ore te,lus to the complaint on the following 
grounds: 1. The charter of the city (sec. 31, subsec. 5) is a public act 
and the courts must take judicial notice of its provision!j, among which 
is this: "It (the city council) shall be the judge of the q.lalification and 
election of its members, and shall have authority to resount the votes 
for any of its members and to correct the result which may have been 
declared in the event notice of a contest shall be duly given." 2. The 
city council is a quasi-judicial body, having sole jurisdiction of this 
inquiry, or, in any event, primary jurisdiction, and thr~t  the Superior 
Court has no jurisdiction until the plaintiff has prosecuted his cause 
before the city council. 3. That the complaint fails to 5,tate a cause of 
action in that it does not allege that the plaintiff prosecuted his cause 
before the city council before instituting this action. 

The demurrer was overruled and the defendant excepted and ap- 
pealed. 

King, qapp & King, Shup'ng & Ifampson and Hoyle & Harrison for 
plaintiff. 

T .  J .  Gold, 2. I .  Walser, Clifford Frazier and Sidne?l S. Aldermarn 
for defendant. 

ADAMS, J. The relator does not allege that he is entitled to the office 
or to any of its emoluments; but this allegation is not essential to the 
maintenance of the action. A civil action in the nature of quo war- 
ranto may be brought by the Attorney-General in the name of the State 
upon his own information or upon the complaint of a private party. 
C. S., 869, 870. A relator need not be a contestant for the office, but he 
must be a citizen and taxpayer within the jurisdiction over which an 
incumbent of the contested office exercises the functions prescribed by 
law. Foard v. H d l ,  111 N .  C., 369; Hin.es v. Vann, 118 N. C., 3 ;  
Houghtalling v. Taylor, 122 N. C., 141; Jones v. Riggs, 1154 N.  C., 281; 
Midgett v. Gray, 158 N. C., 133. 
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The charter of the city of H igh  Point  provides, not only that  the city 
council shall be the judge of the qualification and election of i ts  mem- 
bers, but that  the charter shall be deemed a public act, judicial notice of 
which shall be taken in  all courts without the necessity of pleading the 
act or  reading i t  i n  evidence. 

This is  a proceeding in  the nature of quo warranto, instituted in the 
Superior Court without reference to the prosecution of any asserted 
remedy- before the city council or any allegation of an application to 
the city council to  adjudge the election. The  appellant contends that  
by virtue of the charter the tr ial  court was affected with judicial notice 
of these facts, and that the right of t h e x i t y  council to judge of the 
election and qualification of its members excludes or ousts the jurisdic- 
tion of the Superior Court. 

On this point we are referred by the appellant to Britt v. Board of 
Canvassers, 172 N.  C., 797, and to  Alexander v. Pharr, 179 N .  C., 699, 
in the first of which i t  was held that  Article I, sec. 5, of the Constitu- 
tion of the United States withdraws from the courts and vests in 
Congress tlie power to judge of the election and qualification of its own 
members, and in  the second of which i t  was held that  similar power is 
conferred upon the General Assembly of North Carolina. Constitu- 
tion, Art. 11, see. 22. Jus t  as Congress is one of tlie coordinate 
branches of the Federal Government, the General .Zssembly is one of the 
coordinate branches of tlie S ta tc  Government. The doctrine upon 
which rests the separation of executive, legislative and judicial powers 
is thus expressed in Ki lbou~n  I ? .  Thompson, 103 U. S., 168, 190, 26 Law 
Ed., 377, 387 : "I t  is believed to be one of the chief merits of the L\n~er i -  
can system of written constitutio~ral law, that  all the powers elltrusted 
to governments, whether State or Kntional, are divided into the three 
grand departments of tlie executive, the legislative, and the judicial. 
That  the functions appropriate to each of tliesc branches of government 
shall be vested in a separate body of public servants, and that the per- 
fmtioii of the sp t c in  requires that the lincs which separate and divide 
these depnrtmcnts shall be broadly and clearly defined. I t  is also cssen- 
tial to the successful working of this system, that  the persons entrusted 
with power in any one of tliesr brancl~cs shall not be permitted to 
encroach upon the powers cor~fided to the otlwrs, but that  each shall 
by the law of its creation he limited to the csercise of the p o ~ c r s  ap- 
propriate to its own department and no other." 

This doctrine has no application to the point in question. Bu t  the 
appellant co~~ t r i i d s  that thcrc is no coinmon-law jurisdiction in any 
courts under t h ~  Code of Civil Proccduro to t ry  title to an  office and 
that the esisting remedy is purely statutory, p o  ~oarranfo and infor- 
mation in the nature of p o  zrarranto having been abolished. C. S., 
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860. The writ of quo warranfo was a commol~-law process. It was an 
original writ in the nature of a writ of right prosecuted at  the suit 
of tlic Iring against one who usurped or claimed franchisefr or liberties to 
inquire of ~vliat right he claimed them. It fell into cisuse antl was 
supplied or superseded by a n  information in the nature of quo warranfo 
nhicli in its origin was "a criminal method of prosecution, as well to 
punish tlie usurper by a fine for the usurpation of the franchise as to 
oust him, or seize it for tlie crown." 3 BI., 263. I t  w:s subsequently 
applied to the purposes of trying the civil right, and was a "part of that  
mass of remedies for wrongs which was brought over to this country by 
the early English settlers. 22 R .  C. I,., 65G; 32 Cyc., 1412; Amcs  v. 
l iansas,  111 U. S., 440, 461, 25 Lam Ed., 488, 487; B ~ o c k s  t l .  Sfafe, 51 
I;. R. A. (N. S . ) ,  1126; 8. 1,. Ilnrtlir,  23 N. C., 42; R~*olrqn I). T ~ ~ m e r .  
70 N. C., 03;  S. v. S o r m a n .  52 K. C., 687. 

There can be no doubt that  the Superior Court has jurisdiction of 
actions to t ry  the title to an  office. 1 R w .  Sts., cli. 07; Rev. Code, ch. 
05; Battle's Rev., 231; Codc, secs. 603, GlG; Revisal 1005, secs. 526. 
833; C. S., scc. S60, ef scq. I t  was said in Saund(v.s v.  Gaf/in{j, S l  
S. C., 208, that  although thc proeeedi~rg by information ill the nature 
of quo 71 la~rado  has been abolished, the rcn~rcly to bc pu~.sucd whrn the 
controversy involrcs the ~ a l i d i t y  of an  clcctiol~ to puhlica officc is by 
a civil nction in the nature of a writ of q ~ i o  ~rarranfo-fronz nhicli thr  
conclusion may be drnw1i that the statutory c h n ~ ~ g e  relutc; morc dircctly 
to tho form than to the substance of the nction. I t  is  n3t llcccswrv to 

be the one giw11 hy two of thc. l ( > : ~ d i ~ ~ g  tc~xt\vritol~s 011 ~ \ I I I I I  ( 4 p l  Corpor:~- 
tions. 1)illoll s a w :  ( 'It is 11ot ur~iisil:~l for c.11:~rtcrs to contai~l  pro- 
visions to the cffcct that the common c o n ~ ~ c i l  or g o v c r n i ~ ~ g  botly of the 
municipality (shall be the judgcl of the qunlific:itiol~s' or 'of thc qualifirn- 
tions and election of its o w ~  mcmbcrs,' ant1 of thosr of tl e o t l~c r  officers 
of the corporation. What effect (lo ~11~11 l)rovisions I1:1\ P ~ipon t l ~ c  juris- 
diction of the Supcrior Colirts? 'I'II(~ : I I I ~ N ( > ~  1i111\t d(~1)~11(1 ii1m11 t11r 
laliguago in wliicli these provisions arc  coucllctl, vic~vcd in the light of 
the general laws of the State on the snbjcets of contested elections antl - 

quo mu-ranfo. Tllc principle is, that the jurist l ict io~~ of thc court 
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remains unless i t  appears with unequivocal certainty that  the legislature 
intended to take it away. Language like that  quoted above will not 
ordinarily have this effect, but will be construed to afford a cumulative 
or primary tribunal only, not an  exclusive one." The same principle 
is  maintained by McQuillin : "Thus a charter provision that  the council 
'shall judge of the clualifications, election and return of the members 
thereof,' i t  has been held, does not make the council the final judge, and, 
hence, the courts may determine the right to the office of councilman on 
an  infornlation in  the nature of quo warranto. The jurisdiction of the 
court remains unless it clearly appears that  the intention mas to take i t  
away." 2 Municipal Corporations (2  ed.), sec. 491. We find in the 
charter no ''clear intent" to deprive the Superior Court of its jurisdic- 
tion in the premises. Conceding, without deciding, the power of the 
Legislature to confer exclusive jurisdiction upon the city, we conclude 
that the a~nendmelit construed most favorably for the appellant is  cumu- 
lative only, and that the Superior Court had jurisdiction to proceed to 
judgment. See 8. v. Carfer,  194 N. C., 293; IIarkrader v. Lawrence, 
190 S. C., 441. We  are  likewise of opiriion that the city council has no 
prirnary jurisdiction and that the jurisdiction of the Superior Court 
is not merely supervisory of matters growing out of the coulicil's de- 
parture from or t r a l~s~res s ion  of the p o w ~ r s  allrged to h n ~ c  heen con- 
ferred. The  original jurisdiction of the Superior Court has not b x n  
take11 away, and its exercise cannot be subordinated to the action of the 
city council. Thc  jndgmcnt overruling tlic dcmurrer is 

*Iffirmed. 

(Filed 20 Sovemher, 1929.) 

Appeal and Error A c-Upon orerruling demurrer appeal lies exclu- 
sively to Suprema Court. 

Where a clc~~iiiirrcr to it couiplairit i u  t~ civil cuit on tho ground of its 
ilisufiriel~cy t o  .tate i~ cauie of action has beell oxel~ulctl, the gro- 
ccdui'r for the tlcfcndant is to escqjt and tlrrly appeal to the Snpreme 
Court, and where he ha? appealed, but has failed to prosecute it, he may 
not plead and again demur before mother judge of the Sul~erior Court 
at a subqequent term of court, the action of the former judge iri rrfucirig 
thc. motion lx+r~g cor~clu~ive. C. S , 601. 

Pleadings D d-Upon overruling of demurrer defendant cannot demur 
again before another judge of Superior Court. 

Dtm~irring ore t e w s  to the sutkiency of the complaint to state n cause 
of action after a former judge has refused the rnotio~l is in effect appealing 
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from one Superior Court judge to another upon matters of law or legal 
inference which is the sole province of the Supreme Court under the pro- 
visions of our State Constitution, Art. IV, see. 8. 

3. Samenemurrer on ground that cause of action is not stated may be 
made at any time. 

Demurrer to the sufficienc~ of the complaint to state rL cause of action 
may be made nt any time, though answer has been filed in the Superior 
Court or in the Supreme Court, or the Supreme Court on appeal may take 
cosnizance thereof c.r m0-o ~notrc .  C. S., 618. 

APPEAL by plaintiff from Moore, J., a t  Ju ly  Term, 1929, of DAVIDSOK. 
Rerersed. 

Action for the specific performance of a contract to convey land. 
From judgment sustaining defendant's demurrer ore f r n u s  to tlic 

complaint, and dismissing the action, plaintiff appealed to the Supreme 
Court. 

Raper Le. Raper  and R. L. S m i t h  Le. S o n s  for plaintiff. 
Spruill Le. Olive for defendants.  

COKKOR, J. This  action was begun in the Superior Coilrt of Davidson 
County oil 8 December, 1027. 0 1 1  9 Deccmbcr, 1927, plaintiff filed its 
duly verified complaint. On 4 January ,  1928, deferldants demurred in 
writing to tlie complaint on the ground that  the facts st:lted therein are 
not sufficient to constitute a cause of action. This dem.~r re r  mas orer- 
ruled by Stack, J., a t  May Term, 1028, and defendants were allowcd 
sisty days within which to answer the coniplaint. Defendants excepted 
to the order overruling the demurrer and gave notice of tlieir appeal to 
the Supreme Court. The  appeal was not perfected. The  order of 
Judge Stack lias not been reversed on appeal by this Court and is, there- 
fore, conclusire in the Superior Court of the qucstio~l prcsentcd by tlic 
den~urrer ,  in writing, to wi t :  Whether tlie fncts stated in the complaint 
arc sufficient to constitute a cause of action upon which plaintiff is 
entitled to the relief prayed for. C. S., 601. 

On 0 June,  1028, defendants filed an  a n s w r  to tlie complaint in wliicli 
they denied the material allegations thereof. On 15 h[arcli, 1020, by 
leave of court obtained :it February Term, 1920, defendants filed an 
ainencled answer, in nliich after again denying the niatcrial allegations 
of the complaiiit, they a l l eg~d  matters in furtlicr defen1;c of plaintiff's 
recovery in this action. Plaintiff filed a reply to tlw anlended answer, i u  
wliich it dcniecl the allegations of the answer. 

The action came on for tr ial  on the issues raised by the pleadings a t  
Ju ly  Term, 1029, before ~ l l o o ~ e ,  J., and a jury. After th. jury had been 
empaneled and after the pleadings had been read, defendants demurred 
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ore tenus to the complaint, and moved that  the action be dismissed, on 
the ground that  the facts stated in the complaint are not sufficient to con- 
stitute a cause of action. The  demurrer ore tenus was sustained and the 
motion that  the action be dismissed was allowed. Plaintiff excepted to 
the judgment, sustaining the demurrer ore tenus, and dismissing the 
action, and appealed to this Court, contending that  there was error in 
the judgment. 

Ordinarily, a n  objection that  the complaint filed in a civil action does 
not state a cause of action may be taken advantage of at any time. The 
objection may be made in writing before answer filed, or i t  may be made 
orally after answer filed. The right to demur to the complaint on that  
ground, or on the ground that  it appears upon the face of the complaint 
that  the court is without jurisdiction of the cause of action alleged in the 
complaint, is  not waived by the filing of an  answer. C. S., 518. I n  
either case, notwithstanding answer filed, the defendant may demur ore 
tenus in the Superior or in the Supreme Court. The Supreme Court of 
its own motion may take notice of the insufficiency of the complaint, or  
of the lack of jurisdiction, and dismiss the action upon eithcr ground. 
Lassiter v. Adams, 196 PI'. C., 'ill, 146 S. E., 808; McDonald v. -Mac-  
Arthur, 134 N .  C., 122, 69 S. E., 684; CT'clrrison 1.. 1T'illiams, 150 N. C., 
674, 64 S. E., 783. 

Where, however, as in thc instant case, before answer filed defendant 
demurred in writing to the complaint oil the ground that  the facts stated 
therein are not sufficient to constitute a cause of action and the demurrer 
on this ground is heard by a judge of the Superior Court, and not sus- 
tained by him, and thereafter the defendant filed an answer to the com- 
plaint, the defendant may not present the same question for decision to 
another judge of the Superior Court, presiding a t  a subsequent term of 
the court, by a demurrer ore tentis. The  order of the judge overruling 
the written demurrer is appealable. Shelby 21. R. R., 147 X. C., 537, 
61 S. E., 377. The appeal therefrom must, however, be taken to thc 
Supreme Court which alone has jurisdiction to review the decision of 
the judge of the Superior Court. DocXery L ~ .  Fairbanks, 172 N .  C., 
529, 90 S. E., 501. I t  is well settled that  "no appeal lies from one Supe- 
rior Court judge to another." X a y  r .  Lumber Co., 119 N. C., 96, 25 
S. E., 721. I t  was crror for Judge Moore, presiding a t  a subsequent 
term of the court to hear and determine defc~ndants' demurrer ore tenus, 
where the same question thereby presented had been decided by Judge 
Stack at  a former term of the court. Defendants' demurrer ore tenus 
i n  this case was in effect an  appeal from Judge Stack to Judge Moore, 
both of whom are judges of the Superior Court. The  latter was without 
power to review the decision of the former. The  power to review the 
decision of a judge of the Superior Court, upon a matter of law o r  legal 
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inference, on appeal,  is vested by the  Constitution of this  S t a t e  exclu- 
sively i n  the  Supreme Court.  Const. of N. C., Art .  IV, sec. 8. 

Upon consideration of the  allegations of the  complaint,  we a r e  of 
opinion t h a t  the  facts  alleged therein a r e  sufficient to con3titute a cause 
of action, and  t h a t  i n  any event i t  was  e r ror  to  sustain the  demurre r  
ore tenus a n d  to dismiss the  action. T h e  judgment  is  

Reversed. 

R .  R. R R O W S ,  TRADISU AS SAr.E':JI STEET, COJIPAXT, v. MRS. XINSII: 
K. BROADHURST AXD A. F. KASCE.  

(Filed 20 Sovember, 

1. Jury C a-In this case held: defendant had preserved right to trial by 
jury and refusal of jury trial was reversible error. 

111 a n  action to enforce a lien for material furnislied the contractor mid 
used in the construction of the owner's building when the defei~dant 
owner escepts to the order of reference and preserves her right to trial by 
jury throughout, nntl tentlers esccptions to th r  referee'!; findings with 
demand in apt  time for :I trial of the facts by jury:  H e l d ,  error for the 
trial court to coufirm tlie referee's report and deny clefendiiut's right to a 
trial by jury. 

2. Contracts F c-Instruction in effect placing burden of lwoving breach 
of contract on both parties is reversible error. 

Where in the action by a material furnisher to enforce i i  statutory lien 
against the omner of a building the question is  i~ivolred as  to nllether 
tlic dvfenclant hat1 breached her contrilct with her contractor, the submis- 
sion of two issues to the jury, one as  to the oml~er's breach and the other 
as; to the contractor's breach of the same contract, under iiistructions 
 lacing tlie burden of proving w e  of these issues on the defendant ant1 
the other on the plaintiff, is reversible error, the effect lwing to put the 
iswe as  to ilefrnclant's breach upon both pnrties a t  the snrae time. As to 
the question of waiver of the defendant's breach qf twc.7  but not decided. 

APPEAL by  defendant, Mrs.  hI innie  I<. Broadhurst ,  f r o m  Shaw and 
Xoore ,  JJ., at Apr i l  a n d  August  T w m s ,  1929. F r o m  GEILFORD. 

Civil action t o  recover f o r  mater ials  furnished by plaintiff and  used 
by A. F. Xance,  contractor, i n  thc construction of a building f o r  Mrs.  
Minnie I<. Broadhurst ,  omner, on n lot i n  the c i ty  of H i g h  Poin t ,  and  t o  
enforco a lien upon  said property. 

Upon denial  of liability, a n d  issues joined, the  jury,  a t  t h e  Apr i l  
Term,  1929, Superior  Court  of Guilford County, H o n .  Thomas  J. Shaw, 
judge presiding, returned the following verdict : 

"1. D i d  the  plaintiff give to the defendant, N i n n i e  I(. Broadhurst ,  
owner of t h e  l ands  described i n  the complaint,  notice of h i s  alleged 



X. C.] F A L L  TERM, 1929. 739 

claim against the defendant, A. F. Nance, contractor, as alleged in  the 
complaint and as prescribed by statute? Answer: Yes. 

2. I f  so, did the defendant make payment to the contractor after re- 
ceiving said notice, and if so, in what amount?  Answer: $1,147.60. 

3. Did the defendant, Nance, breach the contract, as alleged in  the 
pleadings? Answer : No. 

3y2. I f  so, what amount, if any, did Mrs. Broadhurst expend to com- 
plete the said building in  accordance with the contract with the defend- 
ant, Nance? Answer : 

4. Did the defendant, Mrs. Broadhurst, breach the contract, as alleged 
in  the pleadings? Answer: Yes. 

5. What  amount, if any, is  the defendant, Nance, indebted to the 
plaintiff? Answer: $1,208, with interest from 28 February, 1928." 

The answer of the jury to the second issue was set aside, and a refer- 
ence ordered to state an account between the owner and the contractor. 
The  owner objected and demanded a jury tr ial  as to said accounting, and 
a t  the same time preserved her exceptions to the validity of the tr ial  on 
tho other issues, upon which judgment was entered in favor of the 
plaintiff. 

Upon exceptioiis duly filed to the report of the referee, issues tendered, 
and a jury  trial again demanded, the matter came on for hearing before 
Hon. Walter E. Moore, judge presiding, a t  the August Term, 1929, 
Superior Court of Guilford County. The  request for a jury tr ial  was 
denied, all exceptions to the report of the referee were overruled, and 
from the judgment confirming said report, as well as from the judgment 
entered a t  the lZpril Term, the defendant, Mrs. Minnie K. Broadhurst, 
appeals, assigning errors. 

.irehie Elledge and Frazier & Fraizier for plaintif. 
U .  If. Parsons for defendant Uroadhurst. 

STACY, C. J., after stating the case: We think it was error for the 
trial court to confirm the report of the referee a t  the August Term. 
without first submitting an appropriate issue to the jury, as the defcnd- 
ant had duly preserved her right to have the controverted mdtter de- 
termined in this way. The appealing defendant objected and excepted to  
the order of reference at the time it was made, and, on the coming in of 
tho report, she filed exceptions thereto in apt  time, properly tendered an  
appropriate issue and demanded a jury tr ial  on the issue tendered and 
raised by the pleadings. This  preserved her right to have the matter sub- 
mitted to a jury. Jenkins v. Parker, 192 IL'. C., 188, 134 S. E., 419; 
Baker v. Edwards, 1'76 X. C., 229, 97 S. E., 16 ;  Driller Co. v. Worth,  
117 N. C., 515, 23 S. E., 427. 
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We are also of opinion that  error was committed on the tr ial  a t  the 
April Term. The  third and fourth issues, above set out, refer to the 
same contract-the building contract between the owner and the con- ., 
tractor. The  burden of proof with respect to the third issue was placed 
upon the defcndant, Mrs. Broadhurst, while the plaintiff was given the 
laboring oar on the fourth issue. Thus, i t  would seem that  the burden 
of proof, with respect to the alleged breach of the building contract, was 
put  upon both parties a t  the same time. This was error. Power Co. v. 
Taylor, 194 X. C., 231, 139 S. E., 381; Speas v. Bank, 188 N. C., 524, 
125 S. E., 398. 

Furthermore, i t  may be doubted as to whether the record contains evi- 
dence sufficient to support a finding that  the contract was breached by 
Mrs. Broadhurst. True, she stopped the laborers and declined to pay a 
bill of $98 on the morning of 11 February, 1928, but this, was adjusted 
later in the  day through the efforts of the bondsman, with the u d e r -  
standing that  the work would continue, and on the following Monday a 
check for $220 was given to the contractor to rover a draft  for  materials. 
L l s  to whether this amounted to a waiver of any prior deviation from the 
contract, docs not seem to have been submitted to the jury, and we are  . . 

content to place our present decision on the error i n  the charge relativc 
to tho burden of proof. 

New trial. 

(Filed 20 Iuovember, 1929.) 

1 .  Municipal Corporations I3 a-General powers of municipal corpora- 
tions. 

2. Municipal Corporation I3 cl-In this casc held: city hml authority to 
furnish rlrctric current to those within three mile zone. 

\Vllrrc i l  city Ilas its o w n  poles nntl electric wirrs for t!lc suyplying of 
c'lcc4tric. c u r r c ~ t  s11l)l)liotl nllilcr (mitract with :t private corporation to sup- 
111y it, wit11 thr stntutory i~ntllority to furl~isli for profit i idividuals, cor- 
porations, ct c... wit l~i l~  the. limits o f  the city and a territory extending three 
nliles il l  :ill tlirwtions tilcwfroln, it is not inhibitetl 1):: the State or 
P(dcrn1 Co~istitutions fro111 sr~l~plying surh current to another corporati011 
for the purpose o f  h~rnishing (llectricity to consumers within the city 
limits of its c s t c ~ ~ t l ( ~ l  territory when such serricr does not affect the 
s c w i c z c b  rcntlcred in this rrsprc3t to its own citizens, : I I I ~  tends to diminish 
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awl not to increase the rate  of tnsation of its citizeus, and this is not 
objectionable on the ground that it does not contribute to the fultillnient 
of its municipal functions as  an agency of the State Government for loall 
purposes. 

Same--Legislature mag  g r a n t  city power t o  sell elcwtricity within 
three mile zone. 

A municipality has the power to purchase electricity for its ornu uije 
and the use of its citizens, and where it iq authorized by general and 
special statutes to purchase current from a power coml)any anti to resell 
ant1 distribute it a t  a profit to its citizens and to those within a threr- 
mile zone therefrom, the grant of power to do so is effective in law under 
the anthority of the 1.egislature to grant municipal corliorations any 
p 'wrrs  whirh promote the welfare of the public ant1 the communities in 
which they are  establislled unlecs prohibited by the orgtmic law. Article 
VIII, section 4 ;  C. S., 2807, 2808, as  amellded ; I'rivate Laws 1929, ch. 1%). 

Taxation A *Where expansion of city's p o w a  lines is t o  be paid for  
o u t  of profits therefrom submission t o  voters i s  unnecessary. 

Where an incorporated city under authority of statute furnishes through 
its own tr:~nsmission lines elrctricity for its d t i z m s  for hire within a cir- 
cumscribed territory adjoini~ig its limits, and the cx1)enst.s incident thereto 
arcb p i t i  out of its surplus profits, the proposition is not one that requires 
the appror.A of the voters as  it does not fall within the provisions of our 
State Constitution, Art. VII,  sec. 7, nor is it  in violation of the Fourteentli 
Amendment to the Federal Constitution. 

Statutes  A e--Where authori ty  is  given city by special and  general 
s ta tute  Art. VIII, sec. 1 does not  apply. 

Tlle provisions of Article VIII, sect~ou 1, of our State Constitutiou, pro- 
hibiting the Legislature from creating a corporation or extending, alter- 
iug or amending its charter by special act has I,een held to apply only to 
private or business corporations; and where the Legislature by special act 
amending the ch:~rter of a city authorizes it  to purchase electricity and 
resell it to its inhabitants and those within a three-mile zone of the city, 
the power to sell to such ii~tlividuals and corporations does not detract 
from the public serrice or destroy the pub ic character of the municipality, 
and where the same power is given the city by general statute also, the 
exercise of the power thus conferred will not be enjoined. 

THIS was a motion t o  continue to  the  hearing a n  order  restraining the  
defendant  f r o m  paying out  a n y  of i t s  funds  f o r  t h e  purpose of erecting 
a n d  main ta in ing  a n  electric transmission l ine beyond i t s  corporate 
l imits  and  furn i sh ing  a n  electric cur ren t  to persons, firms and  corpora- 
tions outside the  corporate limits, heard by Cranmer, J., a t  Chambers, 
o n  26 March,  1929. T h e  temporary  restraining order  was dissolved and  
t h e  plaintiff excepted and  appealed upon  e r ror  assigned. 

I n  1905 t h e  General  Assembly amended t h e  char te r  of the  defendant  
by creat ing a "Public Works  Commission," to  consist of three members, 
who  should have charge, control, supervision, a n d  management  of all 
t h e  defendant's public utilities, including waterworks, sewerage, electric 
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light plant ,  ctc., and who should havc p o w r  and a u t l i ~ r i t y  to makc  
nccessary contr:rcts fo r  the construction, repair ,  n l t c r a t i o ~ ~ ,  enlargcmcnt, 
and proper  managcnimt  of a n y  of said public utilities, a ~d to fix rates  
fo r  their  use. P r i v a t e  Laws. 1005, ell. 311. In  1025 this  act  a n d  other  
acts  were nmended and  the corporate  powers of the tlcfendant w r e  en- 
larged. P r i v a t e  Laws 1025, ch. 25. By these amendments  the defendant 
wns authorized and  empowered to purchase, conduct, own, lease, and  
acquire utilit ies and  to provide f o r  a11 things i n  the  n a i u r c  of public 
works, and  to acquirc, establish, a n d  operate waterworks, elrctric light- 
i n g  systems, etc. Section 3 of Article 2, says that  ~ l l  o r d h a u c c s  
enacted i n  the eserc 'sc  of tlic police power f o r  san i ta ry  purposes or the 
p r o t e c t i o ~ ~  of the  defendant 's property shall,  unless otherwise provided 
by the aldermen, app ly  nit11 equal  force to thc  terr i tory outside the  ci ty  
l imits  within one mile i n  all  directions f r o m  the  corpora e bourrdaries. 
. lrticle 3 provides fo r  acquir ing by purchase or c o n d m n a t i o n  r ights  
of way, easements, and  privileges f o r  water,  se\ver, and  electric l ight  
systcrns eitllcr within o r  outside tlic city, a i d  scction 7 of Article 7, 
f o r  the supervision of electric light,  watclr, and scn.eragc: plants.  On 
16 March,  1020, section 3, Article 2, of the  act  of 1925, supra, mas 
amended by adding  thereto the follo\ving: "Sec. 4. Tha i  said c i ty  of 
Fayctteville be, a n d  i t  is hereby authorized and empowerec i n  i t s  discre- 
tion, to  estend,  construct,  maintain,  and  operate  i t s  w a x r ,  sewerage, 
and  electric light lines and systems f o r  a distance of not exceeding three 
miles i n  al l  directions beyond the  corporate  limits of said c i ty  as  the  
same now exist o r  m a y  hereafter be established; and to make  reasonable 
charges fo r  the use of such utilities." ,111 laws i n  conflict with the act  
were repealed. P r i v a t e  Laws 1929, c11. 190. 

"The ci ty  m a y  own and  main ta in  its own light and  wate lvorks  system 
t o  fu rn i sh  water  f o r  fire and  other  purposes, and l ight  to  the  c i ty  a n d  
i ts  citizens," etc. C. S., 2807. T h i s  s ta tu te  was amended i n  1929 by 
inserting a f te r  the  word "citizen" the  following: "And to a n y  person, 
firm, o r  corporat ion desiring thc  same outside the  corporate limits,  
where t h e  service is  available." Publ ic  Laws 1029, ch. 2d5. T h i s  act  
amends C. S., 2808, by adding the  following: "Provided, ~iowever, t h a t  
f o r  service supplied outside the  corporate limits of the  city, the govern- 
i n g  body, board, o r  body having such waterworks o r  l ight ing system i n  
charge, m a y  fix a different rate  f r o m  t h a t  charged within the corporate 
limits,  with the  same exemption f r o m  liability by the c i ty  o r  town as  is  
contained i n  section two thousand eight hundred seven." 

Brooks, Parker, Smith h Wharton and C .  Murchison Wallker for 
plaint if. 

Robinson, Downing h Downing and Nimocks & Ximocks for ds 
fendanf. 
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ADAAIS, J. The defendant has no plant of its o v n  for producing and 
furnishing electricity as a public utility, but i t  ovns  and maintains a 
system of poles, wircs, arid appliances for transmitting and delivering 
electricity to persons, firms, and corporations within the city. Some 
years ago i t  made a contract with the Carolina Power and Light Com- 
pany, which is now in effect, for the purchase of an  electric current for 
the use of the city and for resale or redistribution within the corporate 
limits and within adjacent territory distant not more than three miles 
from the corporate boundaries. The  contract is to continue ten years 
from 10 September, 1924. The company is to supply all the electric 
power requirements of the city not to exceed certain electrical horse- 
power. The  city shall not sell or  errn nit others to use power supplied 
under the contract except when expressly provided for in the rate classi- 
fication under which the service is furnished, and the company shall 
have the right to serve only such power customers within the area as 
shall require a n  installation aggregating not less than twenty-five horse- 
power. 

After the creation of the Public Works Commission, the city ex- 
tended its light and water systems beyond the corporate limits, thereby 
supplying a Kormal School, a Women's Home, and rarious individuals 
outside the city with light and water, and a t  the commencement of this 
action was engaged in constructing lines for selling electricity to per- 
sons and corporations outside the city limits, but within the three-mile 
zone. I t  intends, unless restrained, to complete this work. F o r  more 
than ten years i t  has owned and operated transmission lines beyond the 
corporate boundaries, by which, i t  is alleged, electricity has been sold 
and is now sold to nonresidents a t  a profit. 

Some time ago the plaintiff put u p  poles and lines outside and within 
less than three miles of the city boundaries, and the city furnished 
meters and electricity to persons using these lines under an agrcement 
with the plaintiff ;  and it  js  now the purpose of the city to abide by its 
agreement if the plaintiff's lines are maintained in such way as to enable 
the defendant to provide reasonable service to its customers. 

The  plaintiff recently conveyed his transmission lines to the Holmes 
Electric Company, Inc., and this company soon after the conveyance 
applied to  the Carolina Power and Light Company for the purchase of 
a n  electric current for  resale or redistribution to persons and corpora- 
tions within and beyond the three-mile limit. The  plaintiff's applica- 
tion was rejected by the Power and Light Company and its subsequent 
effort to  secure from the Superior Court a writ of mandamus to compel 
a n  acceptance of its application was denied. Holmes Electric Co., Inc., 
v. Carolina Power and Light Co., post, 766. 
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The relief sought by plaintiff in this action is a pcrpet la1 injunction 
to restrain thc defendant from uding its funds to erect and main- 
tain a line for transmitting an electric current to persons, firms, or cor- 
por;ttions outsitle t h r  boundaries of the city. I n  dissolving the restrain- 
ing order thc judge determined the action upon its merits and rendered 
:I final judgment. Lziffcdol: 21. F a y ~ l f e ~ i l l e ,  149 X. C., 6 j. This  judg- 
mcnt thc plaintiff assails on the ground that  the defendant has 110 

legal right to engage in a private enterprise beyond its corporate limits 
and because the act of 1829 p r p o r t i n g  to grant  the poner was enacted 
in violation of thc State and Federal Constitutions. 

The  plaintiff specifically rests his right to relief on tmc propositions, 
the first of wliich is th i r :  A municipality which is  not engsged in the 
manufacture of electricity, but is supplicd an electric current from an 
clcctric power compa~ly, cannot engage ill the business of selling such 
cllcctric current to inhabitants outside the boundaries, where its activi- 
tics outside its corporate limits in no way contribute to a fulfilment of 
its municipal functions or duties to the citizens within i.s boundaries. 

The powers of r i  n~unic ipal  corporation are those granted in express 
words, those necessarily or fair ly implied in, or incident to, the powers 
expressly grantcd, and those essential to the declared objects and pur- 
poses of the corporation. 1 Dillon ( 5  ed.), sec. 237. The  sources of its 
powers are  its charter, special acts, general statutes, and the organic 
law. 1 McQuillin ( 2  ed.), 363. 

Tlic dual capacity or twofold character possessed by inunicipal cor- 
porations is governmental, public, or political, and proprietary, private, 
o r  quasi-private. I n  its governmental capacity a city or town acts as 
an agency of thc State for the better government of tho3e who reside 
within the corporate limits, and in its private or quasi-private capacity 
it esercises powers and privileges for its own benefit. Scalcs v. IVinstow 
S a l ~ m ,  189 S. C., 469. "In its proprietary or private character the 
theory is that  the powers are supposed not to be conferred, primarily or 
rhieflyv, from considerations connected with the government of the State 
a t  large, but for  the private advantage of the compact community which 
is incorporated as n distinct legal personality or corporate individual; 
nud as to such powers, and to the property acquired thereunder, and 
coiltracts made with reference thereto, the corporation is t 3  be regarded 
cpoad hoc as a private corporation, or a t  least not public in the sense 
that  the power of the Legislature over it or the rights represented by it,  
are omnipotent." 1 Dillon (5  ed.), see. 109, quoted in  Asbuy  v. Albe- 
marle, 162 N. C., 247, 253. 

The general rule is that a municipal corporation has no extra-terri- 
torial powers; but the rule is  not without exceptions. The  Legislature 
has undoubted authority to confer upon cities and towns jurisdiction for 
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sanitary and police purposes in territory contiguous to the corporation. 
S .  v. Rice,  158 N. C., 635; C.  P. & P. Co. v .  Chicago, 88 Ill., 221. I f  a 
municipality owns and operates a water or  lighting plant and has au 
excess of water or electricity beyond the requirements of the public. 
which is available for disposal, i t  may make a sale of such excess to out- 
side consumers as an incident to the propcr exercise of its legitimate 
powers. 3 Dillon ( 5  ed.), scc. 1300; D y ~ r  1'. Ci t y  of N e w  P o ~ f  (Ky.) ,  
94 S. W., 25;  J fu i r  v. illurraq C i t y  (Utah),  186 Pac., 433; Sibley v .  
Elecfric  Co. (Iowa),  187 N .  W., 560. The excess may be sold although 
the city, instead of owning the plant, gets its supply by contract. River- 
side Ry. Co. v. Riverside, 118 Fed., 736. 

I n  the case before us the record does not disclose the exercise of the 
police power or the sale of a surplus current. The  direct question is  
whether the defendant is  authorized to sell electricity to persons and 
corporations outside its limits when the electric current is furnished by 
the Power and Light Company in pursuance of tlie contract between 
these parties. 

We think there can be no question as to the defendant's right to pur-  
chase electricity for i ts  own use and for the use of its inhnbitants. 
Pr iva te  Laws 1925, ch. 28, Art. 2, see. 1 ;  Pond on Public Utilities, 
see. 54. I t  is equally clear that  without legislative authority the de- 
fendant would not be permitted to extend its lines beyond the corporate 
limits for  the purpose of selling electricity to nonresidents of the city. 
C i t y  of Paris v. Sturgeon, 110 S. W. (Tex.), 459; City  of Sweetwater v .  
Hamner,  259 S. W. (Tex.), 191; Mayor, etc., v .  Dunlap, 94 S. E.  (Ga.), 
247; Jlulville v .  S u n  Diego, 192 Pac. (Gal.), 702. This situation pre- 
sents the two questions whether such legislative authority has been 
granted and if it  has whether the grant  is effective in law. The answer 
to the first is not in doubt. The  recent amendment to the defendant's 
charter provides: "Sec. 4. That  said city of Fayetteville be, and i t  is 
hereby authorized and empowered, in its discretion, to extend, construct, 
maintain and operate its water, sewerage, and electric light lines and 
systems for a distance of not exceeding three miles in all directions 
beyond the corporate limits of said city as the same now exist or may 
hereafter be established; and to make reasonable charges for the use of 
such utilities." Private Laws 1929, ch. 190. At the same session of the 
General Assembly, C. S., 2807, was amended by authorizing a city to 
furnish water and lights, not only to its citizens, but "to any person, 
firm or corporation desiring the same outside the corporate limits where 
the service is  available." Public Laws 1929, ch. 285. Section 2 of this 
chapter adds to C. S., 2808, the following: "Provided, however, that  for  
service supplied outside the corporate limits of the city, the governing 
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body, board or body having such waterworks or lighiing system in 
charge, may fix a different rate from that charged within the corporate 
limits, with the same eseniption from liability by the d t ,y  or town as is 
contained in section two thousand t.ight hundred and sevcn." 

Now, as to the swond question. The Constitution requires tlie Legis- 
laturc to provide by general laws for tlie organization of cities, towns, 
and incorporated villages. Art. V I I I ,  see. 4. I n  P e r r y  21. Comrnis- 
sioners, 148 N .  C., 521, it is suggested that hy inadvertence this section 
was giren an improper placing in Article V I I I  instead of Article T T I I ;  
but without regard to its place in the Constitution the scction contains, 
not only a grant  of power to the Legislature, but the inposition of a 
duty to provide by general laws for the organization of municipal cor- 
porations. I t  has often been said that  such corporations are  mere in- 
strumentalities of the State for the more convenient administration of 
local government. They are creatures of the Legislature, public in 
their nature, subject to its control, aud have only such powers as i t  may 
confer. These powers may be changed, modified, diminished, or en- 
larged, and, subject to constitutional limitations, confe r rd  a t  the legis- 
lative nill.  There is no contract between the State and ihe public that  
a municipal charter shall not a t  all times be subject to the direction 
and control of the body by ~ h i c l i  i t  is  granted. Wood v. Oxford,  97 
x. C., 228; Lilly v. Taylor ,  88 N. C., 490; TVharfon v. Greensboro, 146 
N .  C., 336; Lutterloh v. Fnyet teri l le ,  supra;  Cube I ! .  Board of d l d e r -  
men, 185 N.  C., 158; V a r t i n  v. Greensbow, 193 N. C., 573. 

The Constitution prohibits a city from contracting any debt, pledging 
its faith, loaning its credit, or  levying any tax, except for necessary 
expenses, unless by the vote of a majority of the qualified voters. 
Article V I I ,  section 7. The voters have not given their approval to the 
proposed enterprise; but the city does not purpose to disregard either 
of these constitutional inhibitions. I t  intends to use only such available 
funds as i t  has, and such as i t  mill receire as the profits of the business. 
This course mas pursued in the erection of a building n the city of 
Durham and was approved by this Court;  but the auditorium was in 
the city and was intended for a public purpose. A d a m  v. Durham,  189 
K'. C., 232. I n  Briggs 2.. Cit?y of Ra7eigh,  1!)5 N .  C., 223, i t  was held 
that  a State fa i r  is  a public undertaking and that a donation out of the 
funds of the city, approved by a majority of the qualified voters, could 
lawfully be made for retaining the fa i r  outside the corporate limits, but 
within the vicinity of the city. 

Neither of these cases is decisive of the present appeal. The  defend- 
ant  contends that  as  the Constitution confers upon the General Assembly 
power to provide by general laws for the organization of cities, towns, 



N. C.] FALL TERM,  1929. 747 

and villages, the legislative branch of the government may grant munici- 
pal corporations any powers which promote the welfare of the public 
and the communities in which they are established, unless prohibited by 
the organic lam. The controlling principle is that the exercise of powers 
for the private advantage of a city is subject to the same rules that  
govern individuals and private corporations, and that the courts will not 
interfere with the power to contract, especially when expressly conferred, 
unless i t  contravenes some fundamental principle or conflicts in some 
way with the organic law. 43 C. J., 235, see. 233; Henderson v. Young, 
83 S .  W .  (Ky.) ,  583; Coldwater v. Tucker, 24 A. R. (Mich.), 601; 
Pittsburgh v. Bruce, 27 At. (Penn.) ,  854. The contract between the de- 
fendant and the Powcr and Light Company, is limited in point of dura- 
tion; and under its terms light can be furnished only by the defendant to 
those within the three-rnile zone. 

The appellant's second proposition is this: The Legislature of North 
Carolina cannot, by special act, constitutionally confer upon the city of 
Fayetteville the power to extend its electric power lines beyond its cor- 
porate limits and to furnish electricity to inhabitants beyond the terri- 
tory embraced in these boundaries. 

I t  is contended that the act amending the charter of the defendant is 
in violati011 of Article VI11, section 1, of the Constitution : "No corpora- 
tion shall be created nor shall its charter be extended, altered, or amended 
by special act, except corporations for charitable, educational, penal, or 
reformatory purposes that are to be and remain under the patronage 
and control of the State;  but the General Assembly shall provide by 
general laws for the chartering and organization of all corporations and 
for  amending, extending, and forfeiture of all charters, except those 
above permitted by special act. All such general laws and special acts 
may be altered from, time to time or repealed, and the General Assembly 
may a t  any time by special act repeal the charter of any corporation." 

I t  has been held that this section applies only to private or business 
corporations and not to those of a public or quasi-public nature, such as 
cities, towns, and counties. Xornegay v. Goldsboro, 180 N .  C., 441. A 
municipality furnishing water or light renders service for a public pur- 
pose, and the fact that  the water or service is furnished for individual 
consumption or the use of the inhabitants does not detract from the 
public service. Private purposes may be served incidentally, but this 
does not destroy the public character of the corporation or municipality. 
3 Dillon (5 ed.), sec. 1300. Even if the amendment be construed as a 
private act the appellant's objection would not be fatal  to the defendant's 
position for the reason that  the Legislature has enacted general statutes, 
applicable to all cities and towns, which in effect confer the same powers 
given by the amendment to the charter. 
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111 o u r  opinion ne i th t r  the  amendment  to  the char te r  cf t h e  city nor  
the statutes amending the general  laws to which w r  have referred a re  i n  
conflict with the  Fourtecnt l i  ,hiendrnent  of the  Federal  Constitution, 
upon the f:icts appear ing  i n  the record, i n  that ,  by  means of levying a 
tax, the taxpayer's nioney a n d  property will be taken f r o m  h im and  
applied to  purposes outside t h e  ci ty  limits.  T h e  theory on which the 
defendant's action is  based is  not t h a t  of taxing t h e  inhabi tants  of t h e  
c i ty  f o r  extra-territorial purposes, bu t  tho maintenanci. of i t s  lines 
beyond the corporatr  l imi t s  out  of t h e  profits ar is ing frorn the business 
within t h e  three-mile limit.  I f  thc  defendant should a t t empt  to  pledge 
the fa i th  of the ci ty  o r  to contract a debt o r  to levy a t a s  f o r  a n  enter- 
pr ise  conducted within the  designated territory, the  taxpayer  mould 
have ample  remedy;  but  so long as  t h e  defendant's action is  not i n  
breach of a n y  constitutional provision we d o  not perceive why i t  m a y  
not be justified b~ legislative sanction. T h e  judgment is  

Affirmed. 

(Filed 20 Sovember, 192%) 

1, Eminent Domain C d---On appeal it  mus t  be  shown t h a t  levy of assess- 
ments  wns fraudulent,  arbi t rary or confiscatory. 

Where i~ssessments for special benefits against property abntting a 
street sought to be improved have been levied by the commissioners and 
regularly confirmed by the municipal governing body in a~xordance with 
statutory provisions, the action of the commissioners is orclinnrily conelu- 
sive, and the owner of the property so assessed is  not entitled to  have 
an issue submitted to  a jury to fix the amount of such assessment to be 
charged against his property in the absence of an allegation of bad faith, 
or arbitrary conduct, or abusc of discretion, or wilful misconduct on the 
part of the governing body, or gross injustice, or that the as!ressments were 
conflscatory, and his appeal without such allegations or evidence support- 
ing them will be dismissed. 

2. Eminent  Domain C b--Cross-examination of assessor :as t o  amount  
allowed other  adjacent owners held competent. 

Where on appeal from the levy of assessments for street improvements 
involving also the issue of compensation for land taken in condemnation 
proceedings, it  is competent for the owner of the land, for the purpose of 
impeachment, to  crossexamine the city's witness, a n  appraiser in the 
proceedings, a s  to the amount allowed other adjacent owners in the same 
proceedings when a sufficient similarity a s  to the comparative value of the 
lands taken is shown. 
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APPEAL by city of Greensboro, plaintiff, petitioner, and J. C. Bishop, 
defendant, respondent, from Shaw, J. ,  April Term, 1929, of GUILPORD. 
Rofh appeals a,firmed. 

Robert Moseley and Andrew Jo!jner, JV., for plainti f ,  petitioner. 
A. C. Davis and Fraizier Le. Frazier fw defendant, respondent. 

CLARKSON, J. This was a special proceeding brought by the city of 
Grecnsboro, plaintiff, petitioner, against J. C. Bishop, defendant, 
respondent, and otl~ers, to condemn certain land and create a special 
assessment district area to pay the cost of improvement on Bishop 
Street in the corporate limits of tlic city of Gr~cnsboro.  Bishop Strect 
cxtends one city block eastwardly from Elm Strect to Church Street, 
and is  one city block north from 0. Henry  Hotel. Bishop Street, a t  the 
time of filing the petition by interested property owncrs to improve 
same, was 18  feet widc between curbs, wit11 sidewalks six fcet wide on 
either side of the street. The  pctitiou provided that Bishop Street be 
widened to 34 fcet betwcen curbs with sidewalks 8 feet widc or1 either 
side of the street. The  entire width of Bishop Street to be increased 
from 30 to 50 feet. T o  do this, it  w i s  necessary to widen Bishop Street:  
(1 )  to condemn certaili lands of the defendant, respoi~dent, J. C. Bishop; 
(2 )  to create a special assessment district to pay the cost of such im- 
provemer~ts. See chapter 220, Public Laws of N. C., 1023; C. S., 
2792 (Sup., 1024) ( a )  to (1)) itlclusire, ".!n act to incorporate the City 
of Greenslmro," etc.; chapter 37, l'rirntc IAWS of N. C., scssio~r 1023; 
rhaptcr 107, Public Laws, Extra  Scssioll, 1924; rh:lptcr 217, Private 
Laws 1827. 

I t  seems that the law in rcgard to tlw special proceeding in the present 
action was carefully complied with, i n  fact the regularity of the pro- 
reedings by dcfendnnt, respondent, Bishop, was admitted. 

We will consider first dr fcndal~t  respondent's, J. C. 13isliop7s, appeal to 
the Supreme Court. R e  ~ 1 s  assessed for spccial benefits alleged to have 
r e su l t~d  to his property in the area of the speci:il asscssrncnt district 
according to the bencfits accruing froin such i n ~ p r o ~ c n ~ e n t .  

Thc  question inrolved : May a dissatisfied property owner, up011 appeal 
to tho Superior Court from a bellefit assessrncnt charged against his 
property by the commissioners and rcgul:~rly confirmed by a municipal 
gorerning body in a proceeding brought under the provisions of C. S., 
2782(a), ef s q . ,  supra,  in thc a b s c ~ ~ c e  of an allegation of ntaln jides or 
arbitrary conduct, or abuse of discretion, or wilful misconduct on the 
part  of the governing body, or gross illjustice, hare  an issuc, submitted 
permitting the jury to fix the amount of such benefit assessment, if any, 
to be charged against his ~ r o p e r t y  ? We think not. 
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T h e  s tatutes  appl icable:  C. S., 2792( i ) ,  i n  p a r t :  "If a n y  p a r t y  to t h e  
proceedings shal l  be dissatisfied mith the  report  of the  commissioners, 
o r  the r,sscssment levied by the said governing body, he  m a y  file excep- 
tions thereto mith the  clerk of the Super ior  Court  witliin ten days a f te r  
the  filing of said report  with said clerk, o r  i n  the  event he  appeal  be 
froin tlic levying of the  assessment by  said governing body, within ten 
days a f te r  the ronfirmation of sup11 assessment roll by such governing 
body, n11d thc  issues of fact  alld law raised bcforc tllc c l e ~ l r  i n  the said 
proceedings and  upon the said esceptions shall bc tr:unsferred to t h e  
Superior  Cour t  f o r  t r i a l  i n  like manner  as  provided in tlie case of other  
special procecdings p c n d i ~ i g  before thc clerk," etc. C. S., 2793(h)  ; 
C. S., 2714. 

Tlic ci ty  of Grccusboro, plaintiff,  petitioner, docs not deny tha t  dc- 
feudant ,  J. C.  Bishop, rcspmdent ,  had  a riglit to  appxil ,  but  thnt  
Bishop's c s c c p t i o ~ ~ s  do not set fo r th  sufficicllt grounds-ir tha t  the cs- 
ceptions do not contaiii a n  allegation of ma~la lidtls o r  a rb i t ra ry  co~lduc t ,  
o r  abuse of discretion, o r  wilful m i s c o n d u ~ t  on the p a r t  of .he governing 
body, o r  such gross illjustice to the cffcct thnt  the asses:imcnt was so 
escessivc as  to  result ill the co~~f i sca t ion  of dcfcndn~l t  rcqpontle~~t 's  prop- 
erty. I t  appcars  tha t  tllc sole c o n ~ p l a i ~ ~ t  of d ~ f c ~ ~ c l : t l ~ t ,  i c s p o ~ i d c l ~ t ,  is 
based upon t h e  contention thnt  the  assessment fo r  bcncfits was escessivc 
ant1 his diss:ltisfnction with same. 

W1le11 the  mat te r  c n n ~ c  011 f o r  hear ing  011 appeal  i n  t11c Superior  
Court  tllc plni l~t i f f ,  pctitiollcr, c i ty  of Grccllsboro, 111ovrd tlic court to  
overrule the csccptions of dcfencla~rt, propountlcr, J. C. Bishop, a l ~ d  
confirm the  report of the  city council on the ground tha t  the csc:'ptiol~s 
did not set fo r th  allcgntiol~s sufficic~it to raisr  issues of f ict to  bc sub- 
mitted to t h e  jury.  T h e  court below owrrulct l  the csccytiolis and C O I I -  

firmod the j l~t igmcnt  of the ci ty  coul~ci l ,  a n d  ill this  wc tllitllr tlicre xvnu 
110 error .  

I t  is con tmdcd  by dcfcndnl~t ,  petitioner, thnt  the Inngu:~gc of tlic 
s ta tutes  allowing appenls referred to, s u p m ,  used thc  csl)rcssions: 
C. S., 2702( i )  "dissatisfied with a report  of thc c o ~ ~ l m i s s i o ~ ~ c r s , "  e t ~ .  
C. S., 2711, "If  :I p c ~ o l ~  :~sscsscd is dissntisficd nit11 the nrnonnt of 
tllc c l~nrgc,"  ctc. C. S.. 279l ( l1 ) ,  "If :I pcrsoll nsscsscd s tlissntisficd 
wit11 the a rnou~l t  of the  cali:~rgc," ~ t c .  TI1:lt t l i t w  sclct io~~s allow all 
appeal  in  al l  cases n l w r c  t l l t w  is t l i s in t i s fnc t io~~ :ls to tl c nmount of 
the  bcncfits nssrsscd by the ~ ( T ~ O I I  ~ 1 1 0 s ~  lnl~tl is  c11:lrgcd. W e  can- 
not so hold. T h e  dcfcnt lal~t ,  p ~ ' o p o u ~ ~ d c r ,  \\:IS g i w ~ ~  ~ ~ o t i c c  and  a Ilcar- 
iug  as to hcnefits nsscssctl u~ l t l c r  tlic statute 27!)2(g) : ' A\t tlic t imr  
appointed for  the  purposc, o r  to some otlicr time to wliic I i t  1n:ly ntl- 
journ,  the  governing body, o r  n corn~nit tec thewof,  n ~ n s t  h c ~ r  tlic allcgn- 
tions and  objections of a l l  persons interested n l io  nppcar a n 1  malrc proof 
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in relation thereto. The  governing body may thereupon correct such 
assessment roll and either confirm the same or may set it  aside and pro- 
r ide  for a ne1i7 appraisal of benefits i n  such proceeding pending before 
the clerk of the S u ~ e r i o r  Court." 

I n  accordance with tlie statute, upon objection by defendant, pro- 
pounder, after due consideration of the merits of same, the city council 
declined to overrule the report of the commissioners and passed the fol- 
lowing resolution: "That t h e  city council is of the opinion, and now 
firids as a fact, that  each tract of land referred to in the commissioners' 
report of benefits is actually benefited by the improvement described in 
this proceeding, in the amount shown by said report and the said assess- 
ment roll." 

The Legislature has fixed this method of procedure, giving notice and 
a hearing, and i t  has been repeatedly held that the decision of the body is 
ordinarily conclusive and the power is based on the right to tax and not 
eminent domain. 

I n  Kins ton  v. Il'ooten, 150 K. C., at  p. 299, i t  is said:  "From this i t  
would seem to follow that the right of imposing such burdens, unlike the 
power of general taxation, is not unlimited and without restraint, but 
may be in certain eases subjected to judicial scrutiny and control.'' At 
pcge 302: "It \vill thus be seen that, nliile the right of the court to inter- 
fere for tlie protection of the individual owner of property is recognized, 
its esercise can only be justified and upheld in rare and extreme cases, 
vhen  it is manifest that  otherwise palpable injustice will be done mid 
the owner's rights clearly violated. This limitation arises of neccs4ty 
in this scllenle of taxatiou, for in its practical application it woultl  ell- 
nigh arrest all imposition of these burdens if each individual owner of 
property were alloned to interfere and stay the action of the officials on 
ally other principle." 

Ir l  Ailania 1 . .  Ha?nlrin, 96 Ga., 383, the following from that decision 
is  approved in Tarboro v. Sta ton ,  156 K. C., at  p. 308: "It is incon- 
sistent wit11 tlie proper exercise of the taxing power, arid would tend to 
manifest embarrassment of the public in the prosecution of thesc public 
improvements, if, upon erery assessment, the lot onlier were entitled to 
have the question judicially determined whether or not lie was benefited 
by the proposed improwment. As to nlletller lie was bcncfitrd or not is 
a question which slloulrl address itself to tlic discretion of the municipal 
authorities. Their  judgment upon this subject is  ordinarily, escrpt in 
the most es t ren~e cases, conclusive; hut, as we have before stotcd, it  is 
not allo~vable that  tlie municipal authorities, nndcr tlw guise of a public 
improvement, should arbitrarily deprive the citizen of his cstate. I f ,  
therefore, i n  thc levy of such asscssnients, the cost of the iniprorcment 
be so disproportioned to the value of the cstate sought to be improved as 
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that  the levy of the assessment amounts to a virtual confi~cation of the 
lot owner's property, such assessment cannot be upheld ,is a legal o r  
valid exercise of the power to tax for such improvements." 

I n  F e l m e t  v. C a n t o n ,  177 N.  C., a t  p. 54, citing a wealth of authori- 
ties, speaking to the subject : "The right of municipalities I o make these 
assessments for public-local purposes, when acting under legislative au- 
thority properly conferred, has been very broadly upheld in this State, 
extending to any of the recognized methods of procedure and appor- 
tionment and including both the front-foot rule as well as the creation 
of local assessment districts. Being, as i t  is, referred to the power of 
taxation, it is very largely a matter of legislative discretion, usually held 
to be conclusive as to the necessity for the improvement, and in respect 
to the method of apportionment as well as  the amount i t  only becomes a 
judicial question in cases of palpable and gross abuse." 

I n  Anderson v. i l l bemar le ,  182 N .  C., at  1). 435:  " T h ~  question of 
benefit is oilc of fact, and the governing board of a municipahty, under 
legislative authority, is vmtcd with the power to determine what lands 
will be benefited by the improvements, and their determiriation is con- 
clusive upon the owner of the ground charged with tlie r o ~ t s  of the im- 
provements except i n  rare cases." G u n f c r  7'. S a n f o r d ,  1% N.  C., 456. 

I n  D u r h a m  v. Proctor., 101 N .  C., at p. 121, it is said : "The municipal 
authorities were fully em~omered to establish the assessmeut district, and " A 

to assess the burdens in proportion to tlie benefits. . . . Ample pro- 
vision is  made for a hearing, and such was accorded. Thcre is notliing 
to justify the conclusion t1;at the authoritics acted arbitrarily or with 
m.da fides." 

I n  B u t t e r s  1:. Oa,3ilaucl, 263 U. S., at  pp. 164-5, i t  is said:  "Ample pro- 
vision is made for a hearing, and a hearing was accorded. There i s  
nothing to justify the conclusion that  tlie authorities acted arbitrarily 
or fraudulentlv." 

The principle cited in the above authoritics has long been the law 
in  this jurisdiction and the statutes allowing appeals for dissatisfaction 
with the amounts charged as special benefits have been in  force, but the 
appeal applies only in-such rases as where thc exception charges m a l a  
fides or arbitrary conduct or wilful misconduct of the governing body, or  
abuse of discretion, or S L I C ~  gross illjustice as to make tlie assessment of 
benefits confiscatory. None of these allegntious were made by defend- 
ant, respondent, in his esceptions on appeal. The court be ow o ~ c r r u l e d  
the esceptions because the allegations were not made, therefore thew 
were no issues to be submitted to the jury, and confirmed the judgment 
of the city council. I n  this we think there was no error. 

The  judgment of the court below on defendant, rcspontlent Bishop's 
appeal is 

Affirmed. 
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W e  will now consider plaintiff, petitioner, the city of Greensboro's 
appeal, to the Supreme Court : 

J. C. Bishop, defendant respondent, owned a str ip of land, approxi- 
mately 20 feet wide, necessary to widen Bishop Street. The  proceeding 
in  which the land was condemned and the damages therefor fixed was 
brought under the provisions of chapter 220, Public Laws 1923 (C. S., 
2792 a to p inclusive), as amended. 

From the report of the commissioners awarding damages, duly con- 
firmed in accordance with the statute, the defendant respondent, J. C. 
Bishop, gave the proper notice and appealed to the Superior Court on 
the ground that  the award of damages was inadequate and setting forth 
the reasons. 

The  issue submitted to the jury in the Superior Court and their 
answer thrreto was as follows: "What damages, if any, have resulted to 
the defendant's property by reason of the widening of Bishop Street and 
the taking of the str ip of land approximately 20 feet widc? Answer: 
$4,576.63." 

The court below rendered judgment, in part ,  as follows: "It is further 
ordered, adjudged and decreed, that  the defendant, J. C. Bishop, recover 
of and from the city of Greensboro the sum of $4,576.65, and that the 
cost of this proceeding be taxed by the clerk against the city of Greens- 
boro." Plaintiff, petitioner, city of Greensboro, moved to set aside the 
verdict and for a new trial. Motion overruled. Exception by the city 
of Greensboro. Judgment was signed as above set forth. 

The  plaintiff, petitioner, city of Greensboro, assigned as error:  "The 
action of the court in permitting the witness, J. R. Cutchin, to testify 
as to the damage fixed by the commissioners for a lot other than the 
plaintiff's lot." 

J. R. Cutchin was one of the three appraisers or commissioners ap- 
pointed to assess the cost against the plaintiff, petitioner, city of Greens- 
boro, for taking the strip of land 20 feet wide necessary for improving 
Bishop Street in the area designated. Upon appeal by defendant, re- 
spondent, J. C. Bishop, to the Superior Court on the ground of inade- 
quacy of the damage, the Comnlissioner Cutehin was a witness in behalf 
of the city of Greensboro. The  city of Greensboro contends that  the 
question ir~volved : Upon the hearing in the Superior Court of an appeal 
as  to damage to A 's  land resulting from the condemnation of a par t  
thereof, is it competent to impeach a witness, who hzs testified as to the 
amount of such damages, by showing that, as appraiser in the condemna- 
tion proceeding, he estimated the damages to B.'s land, part  of which 
was condemned in  the same proceeding, to be a lsrger amount than the 
damage to A 's  land, without first shoving that  both tracts were similarly 
situated and of similar character? 
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J. C. Bishop contends: Tha t  the questions were askl:d on cross-ex- 
amination and that  the court limited the evidence as follo.,vs: The  court : 
"Gentlemen, this evidence about that  corner lot is onlj. admissible as 
tending to impeach the witness, not to sho~v the damage to this lot, but 
simply as tending to  impeach the witness." The  respcndcnt, Bishop, 
insisted throughout the tr ial  that  he had been allowed an  inadequate 
sum for the str ip of land condem~icd and taken for street purposes by 
the city of Greensboro, and appealed for that  reason. E e  insisted that  
no uniform rule had been adopted and that the appraiser Cutchin, along 
with the other appraisers, had allowed a much higher rate for the prop- 
erty located a t  the corner of Bishop and Church streets than should have 
been allowed, and that  much less had been allowed him than ought to 
have been allowed him. 

I n  A y d e n  v. Lancaster ,  an te ,  556, the subject of proximity and 
similarity of land to determine value standard was discussed. We repeat 
what Dean Wigmore said, speaking to the subject (Wiqmore on Evi- 
dence, Vol. l, 2nd ed., p., 1136, part  section 718) : "Hence, the question 
arises how fa r  an acqun~ntance with value standards in one place will 
suffice when the value in question is  of a thing in another place. The  
witness' competency must here depend upon whether the conditions of 
value in the two places are sufficiently similar to render his knowledge 
of values in one place adequate for e s t i m a t i ~ ~ g  them in the other. The  
application of this principle must depend on the cireunx,tances of each 
case, and no further detailed ru lw can be laid down." A y d ~ n  v. Latz- 
casfcr, supra, at  pp. 561-2. 

I n  this character of evidence ( ~ a l u c  standnrds) no iro ]-clad rule can 
be laid down. The relevancy is largely with the court l~elow, the pro- 
bative force is for thc jury. I n  the present case, tlie er,dence adduced 
was on cross-esamination and allowed for the purpose of impeachment. 

Rufin, J., in S. v, ilIorris, 84 3. C., a t  p. $63, spe:tking of cross- 
csamination, says: "All trials proceed upon the idea tliat some confidence 
is  due to human testimony, and this coiifidenc~e grows and brcomes more 
steadfast in proportion as the n i t r m s  has been subjected to a close 
and searching cross-esamimtion; and this, 1)ecausc it is  supposed tliat 
such an esan~inat ion  mill expose any fallacy that may esist in the statr- 
nient of the witness, or any bias tliat might opcrate to make him conceal 
tlie truth, and trials are appreciated in proportion ns they furnish the 
opportunities for such critical esanii~iations." 111illing C o. 1;. Iiighzca?~ 
Con~nzission, 100  N. C., 682. 

I t  must be berm in inind that the n-itness, Cutchin, 7vas one of the 
conimissior~ers who signed the report and made the appraisal as to the 
value of Biahop's land talien by tlic city of Grernsboro. When hc as 
one of the commissionrrs appointed to appraise the land, he was then 
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acting in the capacity of a n  impart ial  arbiter. H e  also was one of the 
appraisers of the Masonic lot. When he became a witness for the city 
of Greensboro he was subject to cross-examination as any other witness 
for the purpose of impeachment and to show bias. The  Masonic lot mas 
in  the proximity, not exactly similar, but the difference testified to  so 
that  the jury had all tlie facts before them. I f  error, we cannot on the 
record hold i t  prejudicial or reversible. 

We do not think the evidence in the present case, which was brought 
out on cross-examination, militates against the principle in the cases 
cited by plaintiff, petitioner, city of Greensboro. Warren v. NaEcly, 
85 N. C., 1 2 ;  Bruner  u. I'h7eadgil1, 88 N. C., 361; Belding 2.. Archer, 
131 N. C., 287;  Brown v. I'ower Co., 140 K. C., 333. 

The  judgment of the court below on plaintiff, petitioner, city of 
Greensboro's appeal, is 

Affirmed. 

(I'ilrtl 20 Sovember, 1929.) 

Segligencr A c-Construction and condition of steps held not to con- 
stitute negligence in this case. 

Tho owuer of :I store for tho  sale of mercllantlisr is not an insurer of 
the safety of its customers or in\.itces thercir~, but is liable o i ~ l y  for injuries 
resulting from failure to eseri.ise reasonable care to provitle for their 
safety \vhile OII the ~~relniscs ; ant1 where there is evidence tentling only to 
show t11:it t l ~ r  ~ ) I : ~ i ~ ~ t i f f  i ~ ~ j u r e l  while coming tlowll the stairs of the 
store 1 ~ y  :I f a l l  c:~uscd by licsr lieol c:~tchiiig in a piece of 1nt.ta1 strip two 
inc.1lt.s wide Iyi11g one-~istecnth of an inch above the wooden tre1111 o f  the 
titc'p, the trcntl being ~ r i i l c i  irrc.1ics ; I I I ~  the rise of the stel) eight inches, 
:111tl the width of the stair bei~lg four feet, with n hand-railing on each side : 
H e l d ,  t l ~ e  injury conltl not 11:rvc~ Itccb~i reasonably n~~ticip:~tctl. but rrsulted 
from an accident, : I I I ~  clefc~ldant's motion as of nonsuit should have been 
granted. 

A ~ P E A L  by dcfendmt from Xc.Elro!j, J., a t  September Term, 1929, of 
F o m u ~ r r .  Reversed. 

Action to recover darnagcs for p(~rsol1a1 in ju rks  alleged to have been 
cnused by the negligence of defendant. 

The  neglige~ice alleged in the complnint is the maintenance of a stair- 
n7ay in a building occupied by tlie defendant, for thc use of the public, 
with steps which plaintiff alleges were negligently constructed. 
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On 1 March, 1929, defendant, a corporation engag-d in  the retail mer- 
cantile business, under a lease from the owner was in possession of a 
building in the city of Winston-Salem, N. C. I t  occupied said building 
and operated therein a store for the sale of dry  goods. On the second 
floor of said building there was a "Beauty Parlor." The only means of 
access to said "Beauty Parlor" from the first or ground floor of said 
building was a stairway. B y  the terms of its lease, defmdant had un- 
dertaken to maintain the said stairway in a safe conditior for  use by the 
patrons and customers of the "Beauty Parlor." 

The steps of said stairway are  constructed of wood. Eiach step has a 
tread of nine inches, and a risc of eight inches. Across the front of each 
step is  a metal s tr ip two inches wide. The  surface of each of these 
metal strips as it lies upon the step is one-sixteenth of ;3n inch higher 
than the surface of the step. Each of the metal strips extends over the 
nest lower step in the stairway about an inch and three-fourths, and is 
curved back to the riser of said stcp. The purpose of tlie metal strips 
is to protect the edge of each step from wear, and thereby to provide for 
the safety of persons who use the stairway. The stairway is  inside the 
building, and is about four feet wide. There is a hand-rail on each 
sidc of the stairway. From the first floor to the platform, which is  
between the first and second floors, there are eight or  niqe steps; from 
the platform to the "Bcauty Parlor," which is in a balcony on the second 
floor, there are four steps. 

On 1 March, 1929, the plaintiff was an employee of &fendant. She 
had been in charge of the hosiery department, located on the first floor 
of the building, for  five months. She  had no duties as an  employee of de- 
fendant which required her to ascend the stairway or to g2 to the second 
floor of the building. During the lunch hour of said day, while she was 
released from her duties as an employee, plaintiff ascended the stairway 
and went to the "Beauty Parlor" on the second floor as its patron or 
customer. After she had been served in the "Beauty Parlor," and while 
she was descending thc stairway to the first floor, she fell and was 
injured. She  testified as follows: 

"On 1 March I was a customer of the "Beauty Parlor." After the 
work for which I had gonc u p  there lind been finished, 1 started to go 
down the steps. About five steps from the bottom of the stairway I fell. 
What caused me to fall was that  the steel piece on the edge of the step 
caught in  the heel of my left shoe. The  steel piece was a fraction higher 
than tlie other part  of the step-the wood part-and that caught the heel 
of my shoe, as I was coming down the stairway. I was holding to the 
banisters on either side of the steps. I was coming down carefully, as  I 
knew that  others had fallen on the stairway. As I stepped on this step, 
and was making another step, my  heel caught on the steel piece which 
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comes up a fraction above the wood, throwing me around. This was the 
cause of my injuries. I did not fall clean to the bottom of the stairway. 
I got up and sat on the step. Then everything went black to mc. One 
of the employees in the store came and helped me to the back of the 
store." 

All the evidence offered at  the trial was to the effect that the metal 
strips on the steps in the stairway were about onssisteenth of an inch 
higher than the wood, and that the tread of each step, including both 
the wood and the metal strip, is nine inches. One of plaintiff's witnesses, 
a carpenter of forty years experience, testified as follows : 

"I was in that store a couple of times while they were building those 
steps, and I saw the steps three or four days ago. I didn't examine them 
rery much, but had occasion to go up and down the stairway once or 
twice. To the best of my knowledge the steps in the stairway have a 
tread of about nine inches, and a rise of about eight inches. I judge 
that the metal strip is about two inches wide. That is the way they 
usually put them on. I never noticed whether the edge of the metal 
strip on each step was higher than the step back of it." 

This action was begun and tried in the Forsyth County Court before 
Efird, J., and a jury. The issues submitted to the jury at  the trial were 
answered as follows : 

"1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint ? Answer : Yes. 

2. Did the plaintiff, by her own negligence, contribute to the injury 
as alleged in the answer? Answer: No. 

3. What damages, if any, is the plaintiff entitled to recover of the 
defendant ? Answer : $1,000." 

From judgment on the verdict, defendant appealed to the Superior 
Court of Forsyth County, assigning errors based on exceptions duly 
taken during the trial. 

Upon the hearing of said appeal, in the Superior Court, defendant's 
exceptions were not sustained. The judgment of the County Court was 
affirmed. 

From the judgment of the Superior Court, affirming the judgment of 
the County Court, defendant appealed to the Supreme Court. 

W .  L. Morris for phintiff.  
Ratcliff, Hudson & Ferrell for defendant. 

CONNOR, J. The defendant on its appeal to this Court contends that 
there was error in  the judgment of the Superior Court of Forsyth 
County, and that for this error the said judgment should be reversed. 
On its appeal from the judgment of the County Court to the Superior 
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Court of Forsyth County, defendant assigned as error th. rcfusal of the 
Cou~l ty  Court to allow its motioii for judgment as of nonsuit, nt tllc close 
of all tlic evidence, and in  accordance with said motion to dismiss the 
actioi~.  This assignment of error was not sustaiiled b , ~  the Superior 
Court. The  judgment of the County Court was affirmed. Thcb defendant 
excepted to the judgment of the Superior Court and appclnlcd thercfro~rl 
to this Court. 

The defendant's contei~tion that  the witler~cc> offercd a t  thc trial in tlie 
Forsyth County Court, viewed in the light most favora1)le to plaintiff, 
is not sufficient to sustain plaintiff's allegation that  the injuries for 
which she seeks to recover damages by this action, were caused by the 
negligence of defendant, is thus prcsentetl to this Court. I t  is conceded 
that there was evidcnce tending to show that  plaintiff's fall on the stair- 
way in the building occupied by dcfendalit was caused, ;IS she tcstified, 
by thc catching of the heel of her shoe by the metal s t l ip on the edge 
of a step in said stairway, and that  her injuries were caused by this fall. 
I t  is admitted that  upon the facts of this vase, defendant is liable to 
plaintiff for the damages which resulted from her injuries, if the said 
injuries were caused by the negligence of defendant in f d i n g  to main- 
tain the steps of the stairway ill a reasonably safe condidion for use by 
patrons and customers of the "Beauty Parlor," located on the second 
floor of the building occupied by the defendant, under a lease from the 
owner. The  question to be decided, therefore, is whether the defendant 
was negligent in maintaining the stairway with steps constructed as all 
the evidence tends to show the steps in the stairway were constructed by 
the owner of the building. The  negligence alleged in tke complaint is 
the maintenance by defendant of the stairway for use by the public, 
with steps which mere negligently constructed, in that  m ~ t a l  strips, two 
inches wide, are laid upon the steps, with the result that  the surface of 
the said strips is higher than the surface of the remaind3r of the steps. 
A11 the evidence tends to show that  the surface of the m e t d  strips is one- 
sixteenth of an  inch higher than the surface of the remainder of the 
steps. 

With respect to the construction of the steps in tlie stairway, i t  should 
be noted that  the tread of each step is nine inches, including the metal 
strip, thus leaving the distance from the edge of the step to the back of 
the step, or  to the rise of the next step above, seven inches; also, that  
hand-rails were placed on each side of the stairway, which does not exceed 
four feet in width. The stairway is inside the building, and was con- 
structed for use only by persons who have occasion to go from the first 
to the second floor, and from the second to the first floor of the building. 
Plaintiff contends tha t  the construction of the steps i n  the stairway is  
negligent. She  alleges that  defendant was negligent i n  maintaining the 
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stairway with the negligently cor~structed steps for use by patrons and 
customers of the "Beauty Parlor," i n  that defendant by the exercise of 
reasonable carr  could have foreseen that  the edge of the metal s tr ip on 
each of the steps, being higher than  the remainder of the step, mould 
probably catch the heel of the shoe of a person descending the stairway 
from the second floor, and cause such person to fall and be injured. 

Plaintiff had been eniployed by defendant for fire months prior to the 
(lay on which she n as injured. During this lime she worked only 011 the 
first floor. She had no duties by reason of her employment by defendant 
which requircd her to go up the stairway to the second floor of the build- 
ing. She  had, ho~verer, gone u p  to tlie '(Beauty Parlor" twice during 
this time using the stairway for that  purpose. She testified that  she 
knew that  others had fallen on the stairway. She did not testify, how- 
ever, that  any person other than herself had ever fallen on the stairway 
because the heel of the shoe of such person had been caught by the metal 
s tr ip on any of the steps in the stairway, nor did she testify that  defend- 
ant  knew that  arty person had fallen on said stairway prior to the date 
on which she fell. There was no evidence tending to show that  any per- 
son other than tlie plaintifT, vhi le  ascending the stairway, had fallen 
1)ecausc his or her heel had been caught by one of the metal strips. 

T l ~ c  liability of the owner or occupant of a building used as a store for 
the sale of merchandise to a customer or other invitee for damages result- 
ing from injuries sustained while such customer or other invitee was in 
the buildiiig, and caused by some condition therein, is founded upon the 
principles on which the law of negligence is predicated. Leacister a. Piano 
Co., 185 K. C., 162, 116 S. E., 405. The owiier or occupaitt of the build- 
ing is not an  insurer of the safety of his customer or 0th-r inritee, whilc 
in the buildiitg. Xullen 1.. S ~ n w ~ t b w n n ~ r  (Mo.), 260 S. E., 982, 33 ,I. L. 
R., 176. H e  is liable only when the injuries resulting in  damages mere 
caused by his failure to exercise reasonable care to provide for the safety 
of his customers or other irivitees. These principles apply in the instant 
case, and in  accordance therewith we are of opinion that  the evidence 
offered a t  the tr ial  in the Forsyth County Court fails to show that  de- 
fendant was negligent i n  maintaining the stairway with steps constructed 
by the owner of the building, on which metal strips were placed so that  
the surface of the strip on each step was one-sixteenth of an  inch higher 
than the surface of the step between the edge of the metal strip and the 
back of the step. Plaintiff's fall while descending the stairway, caused 
by catching the heel of her shoe on the metal strip was not ezused by the 
negligence of defendant. The  fall was an accident, for which defendant 
is  not liable. Pendergrast v. Traction Co., 163 N.  C., 553, 79 S. E., 
984; Chapman v. Clothier, 274 Pa., 394, 118 Atl., 356. 
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The judgment of the Superior Court of Forsyth County is reversed. 
The action is remanded to said court with direction th3t judgment be 
entered in accordance with the decision of this Court. 

Reversed. 

CLARKSON, J., dissenting: Defendant corporation had a retail mercan- 
tile business on the first floor, and in  connection with s,ime had also a 
"Bcauty Parlor" on the second floor. T h e  steps going up  to the "Beauty 
Parlor" were of wood. Each step had a tread of nine inches and a rise 
of eight inches. Across the front of each step was a metal strip two 
inches wide. The surface of each of these metal strips a,3 they lay upon 
the ster, was one-sixteenth of an  inch higher than the surface of the " 
step. The purpose of the metal strip was to protect tke edge of each 
step from wear. 

Cora Bohannon, a young girl, had gone up the steps to the "Beauty 
Parlor," and on coming down the steps the steel piece on the edge of the 
step caught in  the heel of her left shoe. She was coming down the steps 
carefully, as she knew others had fallen on the stairway. She testified, 
"My heel caught on the steel piece which comes up  a fraction above the 
wood." She sustained injuries and the jury found, under a charge free 
from error, that  defendant was guilty of negligence, that  she was not 
guilty of contributory negligence, and awarded her damages for her 
injuries. 

I think there was sufficient evidence to have been submitted to the 
jury. I n  order that  the defendant may be liable for negligence, i t  is 
not necessary that i t  could have contemplated, or even been able to antici- 
pate the particular consequence which ensued or the precise illjury sus- 
tained by plaintiff. I t  is sufficient if by the exercise of reasonable care 
the defendant might have foreseen that  some injury would result from 
its act or omission or that consequences of a generally injurious nature 
might have been expected. I t  is said also that i t  is no;  required that  
the particular injury should be foreseen; i t  is sufficient if it could be 
reasonably anticipated that injury or harm might follow the wrongful 
act. Hall v. Rineharl, 192 N. C., 706. 

Pe rham the blade of an ordinary knife is less than a ,~ixteenth of an 
inch, y e t i t  will cut. We have herevon this record a piece of steel tacked 
on wooden steps, leaving a sharp edge, admittedly one-sixteenth of an 
inch above the floor, like a knife blade. The heel of the young girl's 
shoe caught on this sharp blade and she was thrown and seriously in- 
jured. I think i t  is a question of due care for the jury to determine 
under proper instructions, and not for this Court. - - 

I can see no accident in the matter. I t  was a known c,ause, and from 
the known cause defendant could reasonably anticipate th2.t injury might 
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follow. Then, again, from frequent use the steel piece becomes loose and 
more liable to have the shoe heel caught in i t  and the person thrown. 
All this was a matter involving due care for the jury and not a Court to 
decide. I n  this cause a learned and esperienced judge in the court 
below thought the evidence sufficient to go to a jury and twelve jurors- 
selected under the law as men of intelligence and moral character- 
found the defendant guilty of negligence and the young girl free from 
blame. 

The jury system is a coordinate and right a rm of the court, to ascer- 
tain facts, and one of the few agencies left to pass on the rights of the 
average man. Defendant owed plaintiff the duty as an  invitee to see that  
the sharp, knifcl ike steel was tacked down to the floor in such a manner 
that  the steel piece or blade would not catch a shoe heel and throw a 
person. The steel tacked dovn would be firm and would naturally throw 
a person if the shoe heel caught. A t  least, all this is a question of due 
care for the jury and not this Court. 

STACY, C. J., concurs in  dissent. 

T. 11:. CHEEK AND HIS W'IFE, E1,IZABETH TAYLOR CHEEK, v. J. i\I. N. 
GREGORY ET AL. 

(Filed 20 Xovember, 1929.) 

1. Will E -In absence of residuary clause property not devised descends 
to  heirs at law. 

In the absence of a general residuary clause in a will, realty owned by 
the testator at his death and not devised in the will descends to his heirs 
a t  law as in case of intestacy. 

2. Will E b I n  this case held: "Ehlance" referred to  personalty only 
and as to certain realty testator died intestate. 

Where a testator in disposing of his property by will devises certain 
of his lands to his widow for life and by various other items certain other 
lauds to his mother, brother and sisters, and then by a subsequent item 
"after the foregoing I want my personal property and all my moneys on 
hand" equally divided between his wife and son, followed by another 
item "if there is over ten thousand dollars each for him and his mother 
besides real estate and property named, the balance I wish to go to my 
brother and sisters and their children": Held, the word "balance" thus 
used refers only to the personal property, and there being no residuary 
clause after the life estate devised, the lands thus devised go to the son 
as the sole heir a t  law of the testator, as to this property the testator 
having died intestate. 
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3. Appeal and Error J <-Refusal to strike out paragraph of reply which 
does not affect the cause of action will not be held for Prror. 

l l ~ e  rcfusnl of the trial court to strike out a certain p:iragraph of the 
reply contradictory to one ill the complaint will not be hell1 for rrrcrsil)lr 
error on nppe:ll when the allcgntious thereof do not affect the result of 
the trinl in the lower court. 

B n o c ~ m ,  J., did not sit. 

APPEAL by defendants from Dellin, J., at Septcniber Term, 1929, of 
DURIIAM. Affirmed. 

Action for  specific performance of a contract for the purchase of land 
described therein, and for judgment that the defendants, who claim an 
interest in said land, hare  no right, title or estate in or to the same. 

There was a judgment by default, for want of an  answer, against cer- 
tain of the defendants named therein, adjudging that said defendants 
have no right, title, or estate in or to said land, and that  as against said 
defendants, plaintiffs are the owners and are seized in fee of said land. 
There was no exception to this judgment. 

,Is to the other defendants, the action was heard upon the pleadings 
and admissions made in open court. Judgment was relicered that the 
answering defendants, who claim as heirs a t  law of thc brother and 
sisters of J. W. Cheek, and their children, ha re  no right, title or estate 
in or to the land described in the contract, and that  plaintiffs are the 
owners and are  seized in fee simple of said land; and that plaintiffs are  
entitled to the specific performance of the contract for the purchase of 
said land by the other answering defendants. 

I n  accordance with said judgment, there was a decree th2t the defeud- 
ants, the Georgia Industrial Realty Company, as assignec of J. M. N. 
Gregory, and the Southern Railway Company, as beneficiary under said 
contract, specifically perform the same, by paying to the plaintiffs the 
sum of $90,000, upon the delivery to said defendants by th. plaintiffs of 
their deed attached to the complaint as Exhibit B, conveying to said 
defendants the land described i n  the contract. 

From said judgment and decree defendants appealed to the Supreme 
Court. 

Malnning cf? X a n n i n g  for p l a i n f i f s .  
F.  C. Owen,  W .  S. Lockhart and McLendon (6 Heth ick  fw defendants. 

COXNOR, J. At  the hearing of this action in the Superior Court, i t  
was agreed by counsel for both plaintiffs and defendants, that the con- 
troversy presented for decision by this action involves only the construc- 
tion of a provision of the last will and testament of J. 87. Cheek, de- 
ceased. I t  is conceded that  plaintiffs are entitled to a decree for the 



specific performance of the contract alleged in the complaint, if the 
plaintiff, T .  E. Cheek, is the owner, and i.i eeizod in  fee of that part of 
the land described in thc contract, which was owned by J .  W. Cheek, a t  
his death, a11d also that  lic is such owner and is so seized, if the dc- 
fendants, other than the purchaser under the contract, have no right, 
title or  estate in or to the land described therein. These defendants con- 
tend that as heirs at law of the brother ant1 sisters of J. W. Cheek, de- 
ceased, and their children. by virtue of a provision in his last mill and 
testament, they are the owners in fee, and cntitlerl to the possession of 
said land as tenants in common. 

J. W. Cheek died in September, 1875. H e  left surviving him his wife, 
Rebecca X. Cliccli, and his only son and hcir at law, the pluintiff, 
Thomas Edgar  Cheek, who was then nine years of age. H i s  mother, one 
brother and four sisters also survived him. One of these sisters, Amanda 
Cheek, was unmarried. H i s  sister, Mrs. Nancy Malone, was dead, hav- 
ing left surviving her three children, William A. Malone, Charles 
Malone, and Callie Watts. These children of his deceased sister were 
living a t  the death of the said J. W. Cheek. 

At  his death tho said J. W. Cheek owned considerable property, both 
real and personal. H e  was a resident of Orange County, Korth Caro- 
lina, and had been engaged in the mercantile business. H e  owned that  
portion of the land described in the contract, the title to which is in- 
volved in this action. This land was situate in that  par t  of Orange 
County which is now included in Durham County. 

2 1  short time before his death, to wit, on 12 April, 1875, the said 
J. W. Cheek executed his last will and testament, which was duly pro- 
bated and recorded in the office of the clerk of the Superior Court of 
Orange County, on 20 Scptcmber, 1876. This  last will and testament, a 
certified copy of which is attached to the complaint in this action as 
Exhibit D, is as follows: 

"Knowing the uncertainty of life and the certainty of death, I make 
and publish this my  last will and testament. 

1st. I give to my  wife, Rebecca N. Cheek to have during her natural  
life the following property, to wi t :  the house and lot where I now live 
extending to the plank fence next to where my  mother and Sister Amanda 
live; the house and lot where Col. Dalby lives, with two acres land to go 
tvith it, and my  half interest in the E. J. Parr i sh  lot and$ one I bought 
joining it, also the F rank  Barbee land and the land where Ben Carroll 
lives. 

2nd. I give to my son Thomas Edgar  Cheek my  store houses and lot, 
except that  his mother shall have the rents derived from the old store 
house during the time she is my  widow. I also give to Thomas Edgar  



764 I N  T H E  SUPREME COURT. [I97 

the house and lot where P. T.  Conrad lives and the James Tillett place, 
and thc land I bought of L. Morris. I also give him a y  interest in 
Tobacco Factory lot and Cotton Gin lot, also a vacant lot bought of 
W. J .  Green on Main Street. 

3rd. I give to my mother and sister Amanda the use of the house and 
lot in which they liro during their lives, unless Amanda gets married, 
and then it goes to Edgar. 

4th. I give to brother Newton and to each one of niy sisters One 
Thousand Dollars each, and to Wm. A. Malone, Charlw Malone and 
Callie Watts, five hundred dollars each, in  cash. 

5th. I f  there is a new Brick Church built by memkrs  of Rose of 
Sharon Church during nest three years, I give five hundred dollars to 
aid in building it. 

6th. I f  my store is in operating at  my death and J. L. Markham still 
with me, I mish him to have at least six months to sell g ~ o d s  and wind 
up, and if found necessary extend time to twelve months. 

7th. I give Thomas Edgar a good bed 8: furniture, the b2st bureau and 
my double case gold watch. 

8th. After the foregoing I want my personal property ~ n d  all moneys 
on hand divided equally between Thomas Edgar and his mother, except 
that she shall have all the house hold & kitchen furniturz, except what 
I named for him, and he to have one thousand dollars in Raleigh 
National Bank. 

9th. I f  there is over ten thousand dollars each for him ~ n d  his mother 
including what they may get on my life policy in cash, besides real 
estate and property named, the balance I mish to go to my brother and 
sisters and their children. 

10th. I. wish J. M. Cheek to be allowed to redeem land of his I bought, 
and if there is a street run from about J. A. McMannen's stables across 
along back of Hughes & Co. Factory lot, then I desire a line to extend 
from lower or N. West corner of Simeon Barbee's line slraight toward 
the back line of said land and to extend in other direction to Hughes 8t 
Co. line and McMannen, then to have South of said street, I named if 
run and West of the line joining with West line of Sim Barbee, and I 
give him any debt he may owe me and the balance of tke land named 
may be divided between Edgar and his mother. 

11th. I appoint my wife, Rebecca H. Cheek and Fred C. Geer, my 
executors to carry out this my last will and testament. 

I n  witness I set my hand & Seal this 12th day of April 1875. 

May 20th 1875. 
(s) J. W. CHEEK (Seal). 

Witness : 
J. L. MARKHAM. 
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Codicil-I do not wish J. A. McMannen to have the portion of land I 
name for him upon any condition but that  a street is  run  where I name. 
Signed 12th April  1875. 

(s) J. W. CHEEIC (Seal) 
May 20th 1875 
Witness : 

J. L. MARKHAM." 

After the death of the said J. W. Cheek his widow, Rebecca N. Cheek, 
intermarried with A. D. Markham, and thereafter died in 1918; his 
mother died on 22 September, 1875, and liis sister, Amanda Cheek, re- 
mained unmarried until her deatli in 1928. Since the deatli of liis 
mother, the plaintiff, T. E. Cheek, has been, and is now in tlie possession 
of the lands devised to his mother, for her life, by I tem 1 of the last will 
and testament of tlie said J .  W. Clieek. Sincc the deatli of liis nulit, 
Amanda Clieek, tlie plaintiff has been in possession of the land devised 
to lier and the mother of J. W. Clieek, for their lives, by I tem No. 3 of 
said last will and testament. The  plaintiff claims tlie said lauds as the 
sole heir a t  law of liis father, J. W. Cheek, contending that  as to the 
reversionary interest in these lands, tlic said J. W. Cheek died intestate. 
The  defendants claim tlie said lands, as heirs a t  law of the brotlier and 
sisters of J. W. Clieek, and thcir children, conttwding that  said lands, 
upon the death of tlie widow and sister of J. W. Clleck, went to the 
brotlier and sisters of J. W. Clieek, and their children, under tlic pro- 
visions of I tem 9 of liis last will and tcstamcnt. 

With  respect to tllese conflictiiig contentions, Juclgc Devin n a s  of 
opinion that "construing tlie entire \\ill, and particularly paragraphs 
S and 9, it  is apparent that tlie testator did not intend tlic word 'bal:i~tce' 
as used in I tem I) of said will to refer to or pass mrytliilig but tlic balance 
of liis personal property, and that I tem 9, altliougli separately nunibered, 
was intended by the testator as m d  was it1 effect a proviso or limitation 
upon tlie disposition of all liis personal property disposcd of by 1tc111 S, 
and that said word 'balance' so used in lterii 9 ~ 1 : ~ s  not i ~ ~ t e n d e d  Ily tlic 
testator to and did not pass any of tlie rcnl cstntc or intcrcst in rc'al 
estate to the brotlier and sistcrs of said testator and tlicir cliildren." 

I n  this opinion \vc concur. Tlicre is no crror in the judgnlc~it "t1i:~t 
the defendants, heirs a t  lam of tlic brotlicr and sistcrs of J .  W. Clieek 
and their children, hare  no riglit, title or interest in the laud covcred by 
the deed of plaintiffs tetidcrrd to tlic dcfentlants, the Georgia Industri:~l 
Realty Company, for the benefit of the Southern Railway Conipm~y." 
I t  follows from this dxision that  the judgment and decree in accordance 
therewith should bo affirmed. 
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The exception to the refusal of the court to strike out paragraph one 
of the reply cannot be sustained. I n  both their complaint and in their 
reply to the answer of the defendants, plaintiffs allege that  J. W. Cheek 
died intestate as to the reversion in the lands devised ill I tem 1 of his 
will to his wife for hcr life, and in I t em 3 of said mill to his  mother and 
sister, Amanda Cheek, for their lives. The  allegation in  the complaint 
that  ileitlier the widow of the testator nor the plaintiff, T. E. Cheek, 
received the sum of $10,000 from his personal estate was not material to 
their recovery. The  admission in their reply that said sums were re- 
ceived by the said widow and by the plaiiitiff, does not affect tlie cause 
of action upon which plaintiffs rely for their recovery in this action. 
This cause of action is  based upon the allegation that  the reversionary 
interest in the lands devised to his wife, for  her life, by I t em 1, and to 
his mother and unmarried sister, for their lives, by I t e n  3, of the last 
will and testament of J. W. Cheek, wero not devised by tlie testator, and 
therefore, descended to the plaintiff, T. E. Cheek, as liis sole heir a t  law. 
I t  is well settled, of course, that in tlic absrnce of a ge w a l  residuary 
clause in a mill, land owned by the testator at his death, and ~ i o t  devised 
by his will, descends to his heirs at law, as in caw of intestacy. Rcid u. 
x e a l ,  183 Xu'. C., 192, 103 S. E., 769. 

There is nothing in the languago used by tlic testator ill I tem 9 of 
this d l ,  which requires or justifirs a collstructioi~ of said item by which 
i t  must bc held that  the testator intcnded to deprirc hi3 only son-an 
infant, nine years of age-of the lands ticviscd to liis wife for her life, or 
to liis mother and sistrr, for their lives, a t  their d(~atl i ,  and to give said 
lands to his brotlirr and sistcrs and thcir childrcn. Wc find 110 error ill 
tho judgment or in the decree. 

Affirmed. 

BROGDEX, J., not sitting. 

(Filed 20 Kove~nb~r.  1929.) 

1. Jury C &Right to trial by jury in mandamus procardings is  w a i v d  
by failuro to make motion tllcrrfor in apt timcl. 

The ~ x ~ r t i e s  to :III  action ~ n i r y  waive their right t o  trial by jury gnar::n- 
trctl by our Stat? Co~~stitntiou, Art i v l v  I V ,  soc. I::, Itut t l ~ r  In:lnncr 
of suc.11 wili~er is govcrnctl by statute, C. S., BUS, a ~ ~ d  where the plaintiff 
in xnnnd:~~ilus procrctli~~gs t o  coiq)c~l ;I 1)ower co1ul):lny to fnrnish it elec- 
tricity for reclistribntio~l to its customers i I t  retail fails to move in :lilt time 
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for tlie preservation of itc: right to tvial I)$ jury, C S ,  868, hut make5 
such motion after the judge has heart1 the evidence and argument, a~ltl is 
rc~idy to decide the facts a t  issue ant1 enter jutlg~neiit thereo~~, the motion 
is ~ i o t  made in apt time, and the rigl~t to trial I,$ jury is \I nivrtl 

2. Electricity B a-In this case mandamus t o  compel power company 
to  sell current to plaintiff for resale at rctail wns properly denied. 

\There an electric 11ower com~~any has not held itself out or furliislletl 
otller tlistributing lines rlectricitp for rediatrihutio~i or resale to the 
latter's custo~iiers, it may not he coinpelled to do so l ~ p  mandamus, as it 
has the right to restrict its services to the consumers of electricity alone 
when not discriminatory against tlistributors. S o ~ t t h e r ~ r  Pozccr ccrscs, 179 
S. C.. 18, 330; 180 S. C'., :1:<3, citetl and tlistinguishetl. 

CIVIL a c ~ ~ o r ; ,  before Cranwer ,  J., 27 March, 1929, at Chambers, 
CTTJIBERLAND County. 

The  plaintiff alleged that  it is  a public-service corporation and had 
constructed and maintained a system of poles and wires and other neces- 
sary things to transmit, delivcr and sell electric current to persons, firms 
and corporatioris living or having p l a c ~ s  of business outside of the cor- 
porate limits of the city of Fayetteville in Cumberland County. and 
running in every direction therefrom a distance of approximately nine 
iniles, except the territory embraced within the corporate limits of the 
to~vn of Hope Xills. 011 7 February, 1929, the plaintiff made applica- 
tion to defendant to be allowed "to purchase from said defendant pri- 
mary  electric current in the approximate amount of 20,000 I<. W. 11. 
per month, such electric current to be supplivd by tlie defendant and 
taken by the plaintiff a t  or near a substation built and maintained for 
the delivery of current by the defendant, near the Victory Xills, near 
said city of Fayetteville," etc. Plaintiff was desirous of purcliasing 
current for the purpose of resale or redistribution to otlicr parties within 
the area described. 

The  defendant refused to f u n ~ i s l t  electric current for redistribution 
upon the ground that such resale of current would constitute the plain- 
tiff a competitor of the clefenda~~t or of the city of Fayetteville with 
which the defcnda~it  had a contract for thc sale of electric current for  
use and redistribution by said city, and further, that  to furnish current 
to the  lai in tiff under the circumstances would constitute n breach of 
the contract existing between the defendant arid the city of Fayettevillc. 

There was evidence to tlie effect that  the plaintiff did not for tlie 
years 1927 and 1928, nor for any other years file with the Corporation 
Commission an annual rcport required to be filed by all public utilities 
operating in  the State of North Carolina, nor has the plaintiff filed 
with or secured the approval of the Commission of rates to be charged 
by it. There was further evidence that  the plaintiff had not filed with 
tlie Department of Revenue reports required by the Revenue Act of 
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1927. I t  further appeared that  the plaintiff corporaticn had listed no 
taxes for property in Cumberland County. 

The judgment was as follows : 
"This cause coming on to be heard a t  Fayetteville, N. C., on 27 March, 

1929, having been continued by consent until this day, and being heard 
upon the pleadings, affidavits and exhibits filed, the court finds the 
following facts : 

1. Plaintiff ,  Holmes Electric Company, Inc., is a corporation doing 
business in the city of Fayetteville, N. C., undcr the powers granted in 
its charter, as appears of record, aud the defendant, Carcllina Power and 
Light Company, is a publ'c-service corporation, doing business as such, 
and it owns, operates and maintains pl:nts, transmission lines and other 
equipment for the generation and distribution of electriv power. 

2. That  the plaintiff owns certain disconnected l;ncs of poles and 
wires near the city of Fayetteville, N. C., over which the city of Fay- 
etteville transmits and delivers electric current to various consumers 
outside of the corporate limits of thc city of Fayetteville, and the city 
of Fayetteville, through its Public Works Commission, collects and 
receives tho revenue from such consumers, and the plaintiff company is 
not now and nerer has been, a distributary of electric current, or  electric 
power, and has only maintained the lines over which th?  current is de- 
livered and charged various tap  fees therefor. Tha t  plaintiff company 
has demanded from the defendant that  the defendant deliver to the 
plaintiff electric current to be used solely for redistribution, and as such 
the plaintiff is not a consumer of electric current, but expects to deliver 
such current to cousumers a t  a profit. 

3. That  the Carolina Power and L;ght Company ha3 never entered 
the field of delivering current for redistribution to persons, firms or cor- 
porations who expected to use the same solely for redistrimtion a t  retail, 
but it has only sold its current to municipal corporations for redistribu- 
tion among the citizens of the municipality and commun ty and to large 
manufacturing corporations who purchased electric current in large 
quantities for industrial purposes and for redistribution to its em- 
ployees. 

4. That  if the plaintiff were furnished electric current by the defend- 
ant, same would be used by the plaintiff in competition with the defend- 
nnt and the city of Fayetteville, with whom the defeudant has a contract, 
as set out in the pleadings. 

Under the foregoing facts, the court being of opinion that  the applica- 
tion should be denied; 

It is thereupon considered, ordered and ndiudged by the court that  
the application for writ of mandamus be, and the same is hereby denied, 
plaintiff to pay the costs of this action." 

From the foregoing judgment the plaintiff appealed. 
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Brooks, Parkev, S m i t l ~  Le. W h a r t m  and C. Murchison Walker for 
plaintiff. 
TY. H. Weatherspoon, Psu & P o u  and Rose Le. Lyon for  defendant. 

BROODEX, J. 1. Can a plaintiff institute a mandamus proceeding 
returnable before a Superior Court judge, appear a t  the hearing, and 
after a full hearing and argument by counsel representing plaintiff and 
defendant, and after judgment has been tendered by the defendant, 
thereupon demand a jury tr ial  upon issues of fact raised by the plead- 
i ngs ? 

2. Was the judgment denying the mandamus correct? 
The  right of trial by a jury is guaranteed by the Constitution. Article 

IV,  srction 13, of tlie Coi~stitution of North Carolina provides: "In all 
issues of fact, joined in  any court, the parties may waive the right to 
have the same determined by a jury, i n  which case the findiig of the 
judge upon tlie facts shall have the force and effect of a verdict by a 
jury." The Constitution, of course, does not prescribe the method by 
which a jury tr ial  may be waived. Such provision is made by statute. 
C. S., ,568, provides tlirce methods of waiver. 

A mandamus proceeding, however, is  goveriied by C. S., 868, when the 
relief sought is other than a moncy demnnd. This statute provides in 
substance that the summon.. must be made returnable before a judge of 
the Superior Court a t  Cliamhers and upon tlie return date, "the court, 
except for good cause shonn, shall hear and determine the action, both 
as to law and fact. However, when an  issue of fact is raised by the 
pleading, i t  is tlie duty of the court, upon the motion of either party, to 
continuc the action until the issue of fact can be decided by a jury a t  
thc next regular term of the court." The plain nlcariirig of the statute 
i s  that  tho judgc has the power to hear and determine the law and the 
facts; but, if all issue of fact is raised in  the pleadings, and either party 
moves for a jury trial, the power of the judge to proceed further is  a t  
an  end and lie must continue the action until such issue of fact can be 
decided by a jury a t  the nest regular term of court. I t  is, therefore, 
apparent that  tho right of jury tr ial  is dependent "upon the motion of 
either party" (Lenoir C'o107fy v. illu!/lor, 190 N. C., 366, 130 S. E., 25) ; 
and unless a party'sliall nlove for  a jury tr ial  i n  such cases, the issue 
may be determined by the court. Cannon c. ;llills Co., 195 N. C., 119, 
141 S. E., 344. 

I t  is  thoroughly scttled that  wl~ere  rights are dependent upon a motion, 
such motion must be made in apt  time. Was the motion in the case a t  
bar made in apt  time as contemplated by l aw?  

The  record discloses that  "after the argument and when the judgment 
was tendered by tlie defendant, eounsel for  the plaintiff made the fol- 
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lowing motion: "Plaintiff mores the court for a jury tr ial  on the issues 
of fact raised by the pleadings for that  i t  is a seriously controverted fact 
whether or not the defendant has been selling electric current to persons, 
firms and corporations for resale or redistribution, and for that  i t  also is  
a seriously controverted fact as to  whether or  not the plsintiff and the 
defendant are  competitors." The  record further discloses tha t  this 
motion was made "after full hearing and argument by counsel represent- 
ing plaintiff and the defendant and when the judgment miis tendered by 
the defendant." I n  Baker  v. Edwards ,  176 N. C., 229, 97 S. E., 16, this 
Court declared: "The defendant had attacked the report by exceptions, 
alleging radical error i n  it, and if plaintiff was not willing, as his con- 
duct did not indicate, that  the judge should hear and decide upon these 
exceptions with a jury, lie could have enforced his constitutional right 
by framipg such issues on defendant's exceptions as he thought were 
proper, and have them passed upon, not by  the court, but by a jury, so 
that lie might exercise his co~istitutional right and hare  the full benefit 
thereof by having a jury say whether there was any error of the referee, 
as specified in the defendant's exceptions. But  this he did not do, but, 
by his silence, if not by his affirmative action and conduct, he mani- 
festly evinced his purpose to make what lie considered a wise and safe 
election, and have the judge decide upon tho exceptions of defendants. 
I f  we should permit him now, after  deliberately making this choice, and 
lost, to take another chance, i t  would not be fa i r  to the defendants, who 
had trusted the matter to the judge, and who supposed, and had the right 
to suppose, that the plaintiff had likewise done so. The  law rarely gives a 
litigant more than one fa i r  chance." L u r n b ~ ~  Co.  21. Pc>mberton, 188 
N. C., 532, 125 S. X., 1 9 ;  J~nA3ins v. Pad-e?., 192 N .  C., 188, 134 S. E., 
410. 

The words "apt time" have been defined by this Court to refer "to the 
order of proceeding, :IS fit or suifable time." . . . When anything is 
done in proper o r d c ~ ,  then whether thr  time is long or short, tnakes no 
difference. Pzigh 1 ) .  Y o ~ k ,  74 N. C., 383. F o r  instance, an  objection to 
remarks made by a judge during thc tr ial  must be madr in apt  time. 
An objection made after verdict is  not i n  apt  time. S. v. Rvown,  100 
N. C., 519, 6 S. E., 568; 8. 1 . .  T?jsow, 133 Y. C., 692, 45 S. E., 838. I t  
has also been held that  "a party to an action cannot be heard to  demand 
a jury tr ial  after the facts a rc  found against him when lie has offered 
evidence and submitted to a tr ial  by the court withol~t  objection." 
Drc~ory v. Badi, 113 N. C., 664, 92 S. E., 593. 

I n  the case a t  bar, obviously, the motion for a tr ial  by jury  was not 
made until the judge had intimated his  opinion and judgment in  accord- 
ance therewith had been tendered by the defendant. Therefore, by 
analogy the motion came after verdict and under all the decisions mas 
not made in npt  time. 
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The second question of law iilvolves the correctness of the judgment 
rendered. The  plaintiff relies upon the Southern Power Company 
cases, reported in 179 N. C., 18, 101 S. E., 593; 179 N. C., 330, 102 
S. E., 623;  180 N. C., 335, 104 S. E., 872, 282 Fed., 837. The  Power 
cases reported in 179 N. C., 18, and 179 S. C., 330, develop and declare 
tho ~ r i n c i p l e s  of law pertinent to a decision of the present case. I t  
should be observcd a t  thc outset that  these cases were decided by a 
sharply divided Court. The  true theory of the decision is contained in 
the opinion of Jus t i ce  Ilrou~1, upon the petitio11 to rehear, reported in 
179 N. C., 330. The opinion elecl:~res: "In my  opinion thc defendant had 
the right origi~lally to confine its sales a1id contracts to those desiring 
electricity for direct personal consumption, and thereby retain control of 
the number of i ts  consumers, limiting thcrn to that  number it could ade- 
quately serve. But whcn dcfcndant \olunt:irily eritercd the field of 
supplying current to a person or corporation which does not desire it for 
consumption, but to sell and distribute to others for their consumptiou, 
the case is changed. I t  becomes subject to the provisions of law that  i t  
must extend the same treatment to all persons and corporations who stand 
in  like case. I t  cannot sell to one and arbitrarily refusr to sell to 
another. One corporation desiring current from it for  distribution pur- 
poses prima fa& has precisely the same right to obtain i t  as another. 
.I public-service corporation c:~unot arbitrarily rcfuse to supply one of a 
(.lass which it llni u~lt l( , r tnkm to scwrl. I t  must justify i ts  refusal by 
good reason. 

I f  the defentl:~nt in tlic heginrliilg hat1 elecated to supply only the indi- 
vidual ronsulnc3r, I am sntisfied it coultl not have been compelled to sup- 
ply smaller corporatioils ci~gagctl i n  rct:~iling thc electric current. Bu t  
n l~cr l  dcfcnda~lt  conlrnrnc~tl m t l  c o ~ ~ t i i l ~ ~ d  to sell its current to such 
smaller corporationcl for  purposcjs of resale ant1 distribution, crery such 
vorporation has all equal right, and it must not discriminate." 

Thus it is manifest that thc dwisions of the Clourt in the I ' o m ~  cases 
wstetl upon tlic fact that the tlc~fcndant had c ~ ~ r t ~ r e d  the field of selling 
and supplying current for resale and rrdistribution. R a r i n g  so entered 
the field, i t  could not t11crc:rftcr rnalrc sr11itr:~rp clisc~riminations. 

Thc  record in the case at bar discloses that  the tr ial  judge found as a 
fact that "the plaintiff company is not n o v  and never has been a dis- 
t r i b u t o r ~  of electric current, or  clectric power, and has only maintained 
l i~ les  ovcr whir11 the currevit is tlclirc~red n d  chargcd various tap fees 
therefor." The  court further found "that the Chrolirla Power and Light 
Company has never entered the field of drlivering current for  redistribu- 
tion to persons, firms or corporations who espcetrd to use the same solely 
for redistribution a t  retail," etc. 
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These findings of fact take this case out of the boundary of the Power 
Company cases upon which the plaintiff relies, and the judgment ren- 
dered by the court upon the facts appearing i n  this particular record 
correctly applies the law as formerly declared by this Court. 

Affirmed. 

1,IZONBRD TJLICS, IIY HIS SEST FKIEXI), T-. HANNAH PICKETT 
NILI,S, IXC. 

Evidence K c--Compchtacy of witness as expert is addrwsed to discre- 
tion of trial court and his finding is ordinarily conclusive. 

Whether a witness is competent to tcvtify as iln expert is a questio~l 
primarily addressed to tlle sound discretion of the trial court, and his cle. 
cision is ordinarily conclusiw, rind where ill1 X-ray ~hotogri~ph of all 
injury bearing ul~on a n  issue inrolvetl i n  tht~ :letion dcl~ends upon the 
c~splanation of an expert to makc it u~~tlerst:intlnblc to the jury, the find- 
ing of the trial court that the witness was not qualified :is 1111 cspert to 
give the esplunution i ~ n t l  c.sc11iding thc~ photo#ri~]ih offered will not be dis- 
t~irbetl on r~ppenl. 

AITEAL by plaintiff from S'ha117, J . ,  at  ,Ju~re: Tcrnr, 1929, of Rrcriarox~). 
N o  error. 

Garrett & Pago and 1Y. I?. J o n e s  for plainiilr. 
Fred W .  Bynum fov d e f r n d a n f .  

PER CUHIAM. The plaintiff brought suit to recover damages for all 
assault alleged to have been inflicted upon him by a n  oferseer of the 
drfendant in a wcaving room ill which the plaintiff performed his work. 
The  allegations of the conlplaint were denied and the first issue-"Was 
the plaintiff wrongfully assaulted by Brch White as zlleged in the 
complaint?"-was answered in the negative. I t  was admitted that  the 
plaintiff inflicted serious physical illjury on the overseer, but the plain- 
tiff contended that  he had acted in self-defense. Hc alleged that  during 
the encounter the overseer struck him with a wrench and fractured his 
skull. F o r  the purpose of showing the fracture he offered in evidence 
an  X-ray photograph take11 by one of his witnesses. The  judge ex- 
pressed his  willingness to  admit the photograph in  evid2nce provided 
expert testimony was introduced satisfactorily explaining the photo- 
graph to the jury, but held upon the evidence offered that  the witness 
had not qualified himself as sufficiently expert in questior~s of anatomy 
to testify in reference to the proposed explanation. On this point h r  
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therefore excluded the testimony of the witness. N o  other expert evi- 
dence was offered. We see no error in this ruling. Whether a witness 
is competer~t to testify as an espert is a question primarily addressed to 
the sound discretiou of the court, and his decision is  ordinarily con- 
clusiw. 8. v. 1Yilcox, 132 N. C., 1120; I/ammond v. Schilff, 100 N. C., 
161. This is not in conflict with the decision of the Court i11 Pridyen v. 
Gibson, 104 N. C., 280. There i t  was held that  the preliminary qucstioi~ 
as to the qualification of a witness is subject to review when it is ob- 
viously made to turn upon error in law, and that  a witness who is  an 
expert need not necessarily be a technical specialist. In this case it mas 
found as a fact that  the n i t~ less  was not sufficiently qualified to express 
an espert opinion on questions of anatomy, and upon this finding the 
testimony was properly excluded. 

N o  error. 

AMAXDA PAYI,OII, ADMIUISTRATRIX, Y. I?. 8. \VITITJARIS 

(Filed 3 April,  1929.) 

APPEAL by defendant from Ileain, J., a t  Ortobw Term, 1928, of 
OFAKOE. 

Civil action to recover darnages for the drat11 of plaintiff's intestate, 
alleged to have been caused by tha wrongful act, ncglect or default of 
the defendant in running him down and striking him with a high- 
powered automobile. 

The  usual issups of negligence, contributory ~~egligence and damages 
were submitted to the jury and answered in favor of the plaintiff. 

From the judgment entered on the verdict the defe~ldant appeals, 
assigning errors. 

Brawley & Gantt and Gattis B Gattis for plaillfiff. 
Fuller, Reade & Fuller, J .  A. Giles and R. 2'. Giles for &fendant. 

PER CURIAM. A careful perusal of the record leaves 11s with the im- 
pression that  no error was committed on the tr ial  of the cause. T h e  
evidence was amply sufficient to carry the case to the jury, and we have 
discovered no ruling or action of the tr ial  court which we apprehend 
should be held for reversible error. The verdict and judgment will be 
upheld. 

No error. 
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(E'iled 3 April, 1929.) 

. \PPSAL by drf(~nd:l~its from Deuin, J., at  iZugust Term, 1928, of 
OR.~NCIE.  KO error. 

I ' m  C I < R I A ~ I .  011 24 Sovernbcr, 1924, the plaintiff and the Hag-dorn 
('onstructioii Company ei~tcrcd into a contract by the terms of which the 
plaintiff was to sell and deliver to the defendant a certain quantity of 
crusllcd stone, and 1)y a. subsrquent oral agreement the quantity was 
vhanged from ten thousand cubic yards to twclre thousand, and the price 
was reduced from $3.20 to $3.15 per cubic yard. On 8 Jime, 1925, the 
Hagetlorn Company gavc the plaintiff a trade acceptance in the sum of 
$4,506.72, payahlrb 15 Jnlp,  1925. The plaintiff alleged that  on 8 De- 
cwnhcr, 1925, i t  sold and delivrred to the constniction company 54.8 
c*ul)ic yards of crushed stone at  the price of $172.62, and 74 cubic yards 
of screenings at  the pricc of $55.50. Suit  was brought to recover the 
:imount of thesc items. 

Thc defendants denied that  the plaintiff had complied with the con- 
tract, and alleged that  at  all times they had been ready to perform their 
(*ontract, and that  final measurements had not been made when the trade 
:icceptancc was given; that there was a shortage in the quantity of stone 
actually delivered; that  the plaintiff had agreed to make good the de- 
ficiency, and that thc construction company was thereby induced to sign 
tho acceptance. They alleged that  by reason of the plaintiff's failure to 
comply with tho contract the construction company, in order to carry 
out its contract with thc Highway Commission, had to buy stone in the 
open market at  R cost of $2,237.62 in excess of what the cost would have 
h e n  if the plaintiff had carried out its agreement, and that the con- 
struction company was entitled to recover this sum from the plaintiff, 
less $588.12, the balance alleged to be due the plaintiff for stone actu- 
ally delivered, learing as the amount due the defendant $1,649.50. The 
defendant demanded judgment against the l la in tiff for  t ~ l s  sum. I n  
response to the issues the jury found that  the defendant was indebted 
to the plaintiff in the sum of $4,734.84 with interest, and that  the plain- 
tiff was not indebted to the defendant. Judgment was rendered for  the 
plaintiff and the defendant appealed. 
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Tlie defendants say that  incompetent evidence Tvas xdinitted, and that  
error appears in the charge as to the burden of proof on the first issue. 
These contentions embrace all the exceptions, neither of nllicll can  bc 
sustained. There is 

N o  error. 
- . -- -- - 

C1,OR.I H A E D I S  v. R.  I,, MPE:RS, A ~ n r ~ ~ r s ~ ~ a r o a  OF J O l I S  1'. 1-1.4ItUIS, 
1.EOXAI)AS ( B U D )  H A I t D I S  A N D  W I ~ E ,  JIItS. I X O S B U A S  HAI tDIS ,  
VILL C'ARJIICHAEI, A K D  WIFE. ELIZA 1IATiT)IS CAItJIICITAET,, .4\n 

SOUTIIEItX ItEALTY COMPAST. 

APPEAL hy defendants from Xlloor~, J., at FeLrm~ry Term, 1929, of 
FORSTTH. ilffirmed. 

Tliis is an  aetiorl brought by plaintiff against t l ~ c  dcfentlants, ncl- 
ministrator and heirs a t  law of .John T. Hardin,  u h o  is  dead, and the 
Southern Realty Company, to reform certain deeds made by tlie Souther11 
Realty Company to John T.  Hardin,  for nlutual mistake. Said deeds 
made "through and by the mutual mistake of tlie defendant, Southerli 
Realty Company, and the plaintifi and her tleceaseil husband," Jolm T. 
Hardin.  The  alleged mistake u-as tliat the decd should h a r e  1)eeu made 
to Jolin T.  Hardin  and wife, Clora Hardin,  the plaintiff. The  actio~l 
was tried in  the Forsyth County Court before Judge Oscar 0. Efird, 
and a jury. A11 the issum suhmittcd to the jury, and their answer3 
thereto, a c r e  found in  favor of plaintiff. Defendants made numerous 
esccptions and assignments of error on the trial in t l i ~  Forsyth C o u ~ ~ t y  
Court, and from the judgment appcaled to the Superior Court. I n  the 
Superior Court the exce~~tiorls and ass ig~~ments  of error niadc by tlefend- 
ants in the Forsyth County Court werc overrllletl rind dcfcndnrtts as- 
signed errors and appealed to the Suprerile Conrt. 

PER C U B I A M .  We have read 14it2l care the record in this action ant1 
the briefs of the parties. We think the case x a s  tried in the Forsyth 
County Court in accordance with well-settled principles of law. The  
exceptions and assignments of error, as  to the admission and exclusion 
of evidence, the charge and prayer for special instruction are without 
merit. The  judge in the Forsyth County Court was careful i n  his rul- 
ing? on the evidence. The  charge was clear and gave the law applicable 
to the facts and the contentions of the parties fairly on both sides. The  
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judgc of the Superior Court on appeal overruled all the exceptions and 
assignments of error. The judge of the Forsyth County Court charged 
the jury:  "The burdcn of proof, gentlemen of the jury, "estr. upon the 
plaintiff to satisfy you by clear, strong, cogent and convincing evidence 
of the affirmative of these several issues, as the facts shall severally 
upply to these three issues." This burden was repeated. The facts were 
for the jury to decide. The facts were found by the jury in  favor of 
plaintiff. 

On the entire record we fiud 110 error. The judgment 01: the Superior 
Court is 

Affirmed. 
- . -- - - - 

N. 1'. ALSPAUGH Y. COMMISSIONERS OF FORSYTH COUNTY 
DRAINAGE DISTRICT No. 2. 

(Filed 10 April, 1929.) 

APPEAL by plaintiff from M m m ,  J., a t  February Term, 1929, of 
FORSYTH. Affirmed. 

]last ings cC. Booe for plaintiff. 
Ma?l7y, Iiendren &. Womble f o ~  defendants. 

PER CI-RIAM. This was an  action to restrain the defendants from 
levying an  assessment and selling bonds for the establishment of a 
drainage district on the ground set out in the plaintiff's complaint. The 
defendants filed an  answer, and upon the hearing the presiding judge 
found the facts which are set out in  the record. Upon the fscts as found, 
we arc of opinion that the judgment is free from error and that  i t  
should be affirmed. No  principle of law is  presented requiring any 
special discussion. Judgment 

~lffirmcd. 

ASIERICAK RADIATOR COMPANY v.  DIXIE FIRE INSURANCE 
COMPANY. 

(Filed 17 April, 1929.) 

APPEAL by plaintiff from Shaw, J., a t  August Term, 1928, of GUIL- 
FORD. N o  error. 

Shuping & Hampton for plaintiff. 
Brooks, Parker, Smith & Whartm for defendant. 
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PER CURIAM. The questions involved in this case are the same as 
those in Tomlinson Company, Ine., v. E'ira Insurance Co~npa~iy, Inc., 
post, 777, and the principles applicable here are the same as those 
controlling in that case. The amount found for the plaintiff was ad- 
mitted by the defendant to be due. 

No error. 

TOMLIKSON COMPANY, I s c . ,  v. DIXIE FIRE INSURANCIC 
COMPAKY, Ixc. 

(Filed 17 April, 1S9. )  

APPEAL by plaintiff from Shaw, J., at August Term, 1928, of GI~IL- 
FORD. NO error. 

Shuping & Ha'mpton fw  p7aintif. 
Brooks, Parker, Smith & Wharton for def endunt. 

PER CURIAM. TWO questions are involved in the appeal: (1)  I s  the 
evidence sufficient in law to warrant the submission to the jury of the 
question whether B. MacKenzie was an independent contractor? ( 2 )  
Was there error in refusing the prayer directing a verdict for the 
plaintiff? 

Three issues were submitted to the jury, and in response to the first i t  
was found as a fact that MacKenzie was an independent contractor. 
The second and third issues relating to the alleged indebtedness of the 
defendant to the plaintiff and to the plaintiff's right to a lien on the 
premises were answered in the negative. Judgment was given for the 
defendant, and plaintiff excepted and appealed. 

Upon an examination of the record we are satisfied that there was 
sufficient evidence to support the verdict upon the first issue, and are of 
opinion that no error was committed in refusing plaintiff's prayer for 
special instructions directing the verdict for the plaintiff. 

The principles arising upon the exception have been so frequently 
before the Court as to make it unnecessary specifically to review the 
entire evidence in its application to the controlling principles of law. 
We find 

No error. 
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STATE v.  BURLEY CAGLI;. 

('Filed 24 April, 1020.) 

VRIMISAL ACTIOS, bcfore Shaw, I . ,  at  January  Term, 3929, of NOORE. 
The defendant xvns indicted for killing Clolcy Smith. The solicitor 

did not ask for a conviction of murder in the first degree. There was a 
verdict of guilty of murder in the second degree, and the defendant was 
sentenced to serve not less than ten and not more than sixteen years in 
the State's prison. 

From judgment pronounced the plaintiff appealed. 

.lttorncy-Gener.01 R r u m ~ n i f t  and Assistant Attorney-General Nash for 
tlie State. 

It'. R. Clegg for defendant. 

PER CURIAJI. Tho evidence offered in behalf of the State tended to 
show that  the defendant killed the deceased intentionally. Upon the 
other hand tho evidence for the defendant tended to show that the 
killing was accidental. Both phases of the case mere fsir ly submitted 
to the jury and the pertinent principles of law properly applied. I t  
appears to us that  the defendant has had a fair  trial, and there is no 
error of lam appearing in  the  record. Hence the judgment must stand. 

hTo error. 

SOUTHERX RAILWAY COMPANY V. SAM SCHn'AIITZ. 

(Filed 1 Map, 1920.) 

APPEAL by plaintiff from Harzoood, Special Judge, and a jury, at 
October Term, 1928, of & ~ E C I ~ L E K B U R ~ .  N o  error. 

The facts of the controversy are fully set forth in  the judgment of the 
court below, which is  a s  follows : 

'(This causo coming on to be heard . . . and being heard, and 
the jury having answered the issues presented to i t  as fol ows : 

(1) In what freight classification, under the tariffs of the Interstate 
Commerce Commission, was the shipment referred to in  the complaint? 
Answer: Scrap iron. 7. Did the plaintiff wrongfully refuse to deliver 
said shipment? Answer: Yes. 8. I f  so, what damages is the defendant 
entitled to recover of the plaintiff on account thereof? A n ~ w e r  : $129.45, 
less freight. I t  is recommended by the jury that  the defendant be 
allowed interest on the net amount recovered at  the rate af six per cent 
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per annum. And by agreement of all parties the court answered the 
other issues; after the coming in  of the wrtlict of the jury the court 
answering as follows : 

( 2 )  I n  what amount is the defendant, indebted to the plaintif? for tllc 
transportation of said shipment from Charleston, S. C., to Norfolk, T a . ?  
Answer: $121.91. 

( 3 )  I n  what amount, if any, is  the defendant i~idebtetl to the 
for demurrage on said shipment? Ilnswer : Nothing. 

And i t  having been agreed by the plaintiff and the defendant that tho 
freight on scrap iron from Charleston, S. C., to Korfolk, Va., is  $121.91 : 

I t  is, tlierefore, ordered, atljudgetl 2nd decreed that the plaintiff re- 
cover nothing of the defendant; and that  the defendant recover of the 
plaintiff the sum of $307.57, and interest on said anlount from 1 2  July,  
1924." 

John JI. Robinson and Iluntrr JI .  Jones for p l a i n l i f l  
Sfezcart, MacRae ci? Robbif t for dcfendar~f. 

PER CL~RIAM. Froni hearing the argument of counsel in this action 
and carefully reading the record and briefs, we can find no reversible or 
prejudicial error. The  controversy narrowed itself down mainly to  
questions of fact, which were found by the jury in favor of thc de- 
fendant. 

There is no nem or novel proposition of law appearing in the record. 
I n  the judgment below there i s  

N o  error. 

R. D. McREE v. GEORGE H. TS1,BOl'. 

(Filed 1 May, 1929.) 

APPEAL by defendant from Sink,  Special Judge, at  February Special 
Term, 1929, of MECI<LENBURO. 

Civil action to recover for material furnished and work done by plain- 
tiff in repairing defendant's house, and to impress lien thereon. 

Upon denial of liability and issues joined, the jury  returned a verdict 
i n  favor of plaintiff, entitling him to  enforce his lien. 

Defendant appeals, assigning errors. 

Stewart, MacRae & Bobbitt for plaintiff. 
Bordeaux & Shelton and G. A. Smith  fw defendant. 
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PER CURIAAT. The controversy on tr ial  narrowed itself to issues of 
fact, determinable alone by the jury. A careful perusa. of the record 
lcaves us  with the impression that the case has been l ea rd  and con- 
cluded substantially in accord with the principles of law ,~pplicable, and 
that  the validity of the tr ial  should be sustained. All ma1 ters in dispute 
have been scttled by the. verdict, and no action or ruling on the part of 
tho tr ial  court has been discovered by us which we apprehend should be 
held for reversible error. The exceptions relative to the admission and 
exclusion of evidence must all be resolved in favor of the validity of the 
tr ial ;  the case presents no new questions of law, or one not heretofore 
settled by our decisions. The  verdict and judgment will w upheld. 

No  error. 

HALLIF: D. WILDER v. ODOM ALEXANDER. 

(Filed 8 May, 1929.) 

APPEAL by defendant from Harding, J., at October Term, 1928, of 
MECKLEEBURG. N o  error. 

The plaintiff alleged that she was the owner of a building in the city 
of Charlotte known as the Wilder Building; that  I(. :M. Blake was 
directed to act for her in leasing i t ;  that  M. B. Rose was the rental 
agent, and that  on 7 May, 1926, K. M. Blake and the defendant signed 
the following paper : 

"Mr. M. B. Rose, Agent for K. M. Blake. 
Dear S i r :  

I propose to rent from you the storeroom No. 5 of the New Wilder 
Building, said store fronting on East  Third  Street, a t  a rental of $137.50 
per month for a period of five years from 1 June, 1926. The regular 
lease of the building to be signed when prepared and prewnted. 

ODOM ALEXANDER. (Seal) 
K. M. BLAKE. (Seal) 

Accepted." 

I t  was further alleged that  storeroom No. 5 was available for occu- 
pancy by the defendant from and after July,  1926, and that in Septem- 
ber, 1926, the defendant notified the rental agent that  he would not 
occupy the room, in  consequence of which i t  remained vacant for fifteen 
and one-half months after 1 July,  1926; that  the plaintiff was ready, 
able and willing to carry out her contract; that  the defendant had 
failed to comply; and that  the plaintiff was entitled to damages. 
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The defendant filed an  answer, and upon issues joined the jury r e  
turned the followir~g rcrdict : 

1. Did the defendant and the plaintiff enter into the contract marked 
"Esl~ib i t  A," as alleged in the complaint? Answer: Yes. 

2. Did the defendant breach said contract? Answer : Yes. 
3. I n  what amount, if any, is the defendant indebted to the plaintifi? 

Answer : $1,601.25, with interrst. 
Judgment for the plaintiff and appeal by defendwrit upon assigned 

error. 

PER CCRIABI. The deferldal~t relics principally on the fourth and 
cleventh exceptions, which are addressed to the judge's refusal to dis- 
~n i s s  the action as in case of nonsuit. We have scrutinized these excep- 
tions arid tho r e m a i ~ ~ i n g  elercn, and find no error in any of them whicli 
e~it i t les the defendant to a ~ l e w  trial. 

N o  esror. 

A l ~ ~ ~ ~ ~ i ~ ,  by tlpfei~daut from SitlX,, Spwin l  . J~ idgc ,  at  February Special 
Term, 1929, of M E ~ ~ ; I , E X R I ~ I ~ G .  

Civil action by plaintiff, mnploycc of the clcfrnd:i~it, to recover dam- 
ages for personnl illjury, nllvgcd to have lwrn causccl by the ~~cgligencc 
of the clrfr~id:~nt's f o r r n ~ : ~ ~ ,  in clirc'ctil~g :\l~tl requiring l) l ; l i~~tiff ,  while 
r ~ ~ ~ g a g c d  in construction work in the city of Charlotte, to carry a crookcd 
piecn of strcl, 10  or 15  fcct l o ~ ~ g ,  \vc.ighilrg t l ~ r c ~  or four liurldrcd pounds, 
:~c.ross a tlitrh fons fcct x i d r  rind n h u t  four f w t  deep, without any 
:t.;sistnnce, vliich m u d  plaintiff to fall, : ~ q  11r jumped the ditch, and 
resulted ill serious injury to o ~ r c  of his lcgs. 

ITpon dcnial of liabilitg : ~ n d  issucs joillctl, t l~c re  was a verdict and 
judg~ncnt for the plaintiff, from nlrich tlw tlcfend:~nt appeals, assigni~lg 
errors. 
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PER CURIAM. The case presents no new question of h w .  I t  is  not 
different in principle from Cherry v. R. R., 174 N. C., 3363, 93 S. E., 
753, or  Pigford v. R. IZ., 160 N. C., 93, 75 S. E., 860. On authority 
of these cases the judgment will be upheld. 

No error. 

.IPIT-L~I. by defcndallt from Sta(X.. ,J.. at  J anna ry  Ttwn, 1929, of 
GASTOK. 

Civil action for breach of contract, tried upon the following issues: 
"1. Did the defendant, L. C. Grows,  doing business as Groves Cotton 

Company, contract with the plaintiffs, nodson EL Company, for a ship- 
Incnt and delivery of 100 bales of cotton, middling whit,., equal type, 
'Bcst' to be shipped to Gastonin, N. C., on or before 1 6  December, 1927, 
a t  the price of 281 2 ccuts per ~ O L I I I ~ ,  as :~llcged in t l ~ c  complaint? 
Answer: Yes. 

2. I f  so, did the plaintiff comply wit11 tlw o r d ( ~  and s l ~ i p  thc cotton 
as dirccted ? ,Inswer : Ycs. 

3. I f  so, did the dcfcndi~~l t  ])reach his  ~ o ~ i t ~ x c t  as : ~ l l c g ~ d ?  ~ \nswcr :  
Y cs. 

4. What  tlaniagc, if any, is thc p ln i~~t i f f  entitled to r>corer of the 
defendant ? ,Inswer : $3,176.64." 

Judgment on the rcrdict for plaintifl's, fimn which tho defendant 
appeals, assigning errors. 

PEIL C ~ ~ K I . ~ X I .  The  i~ppcllant prrsents a 1n1-gc llunlbcr of csccptions 
and assignments of crrors, but n careful pcrusal of the rccord leaves us 
with the in1p1-cssion that  the case has Lccn tricd subs t a~~ t i r l l y  in accord 
wit11 the principles of I:lw applict~blc, and that  thc vertlict a n d  judgment 
should bc uphcld. N o  action or r n l i ~ ~ g  O I I  the part  of the trial court has 
been discovered by ns which wc apprcllc~ld sl~ould bc held for reversible 
error. 

The  casc narrowed itself I:~rgi,ly to O I I ~  of controvcrtcd facts, de- 
terminable only by a jury vcrdict, wl~icll has 1we11 ~-cnclcrc~l in favor of 
tho plaintiffs. 

No error. 
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(Filed S May, 1929.) 

1 1 ~ ~ ' ~ ~ ~  b,y plaintiff from Sinelair, ,T., at  a lpr i l  Term, 1928, of MOTST- 
GOMERY. SO error. 

Action to  recover damages for b r e d  of contract to procure deed 
from owners of land conveyiiig the same to plaintiff. 

F r o m  judgment on ail adrerse verdict plaintiff appealed to the 
Supreme Court. 

11'. A .  CocZrran f o r  plaintij? 
S o  cozmsel  f o r  d ~ f e n d a n f s .  

PER CL-RIAXI. The only rsccptio~is set out :ind tliscwssed in the brief 
filed for plaintiff in this Court a rc  to instructions of the court i n  the 
charge to the jury. Other exceptions appearing in the case on appeal 
arc abandonecl. Rulc 28. 

r 7 Lhc contract is ill writing; its csccution is atlmitted, mid it is free 
from ambiguity. I t  was correctly construed hy the court, as a contract 
to procure from the onncrs within thir ty days a deed conreying the land 
to plaintiff, or upon failure to do so, to rcturn to plaintiff the money 
pnid to  defendants on the purcllasc pricc. There was cridcnce tending 
to show that c1c.fcndants had not brcacllctl the contract, and arc there- 
fore not liable to plaintiff for  tlnrizagcs. The  e~itleiice was submitted 
bv the court under ii~strnctions xvllicll are frcc from error. The judg- 
ment i n  accordnncc ~vit l l  the wrdic t  i i  affirmed. 

S o  error. 

AITUL by (lefel~dant from I lwrd iuq ,  J., a t  Sorernbn.  Term, 1025, 
of NE~I ;LEXB~-R~ .  Ko error. 

Actions begun by the ahore-named plaintiffs to recorer damages for 
injnrier cmlsed hy the ncgligcncc of thc defcndant were consoliclnted, by 
consent, for trial, and were tried together. 

From jndginent on the verdict, defendant appcalcd to the Supreme 
Court. 



184 I N  T H E  SUPR.EME COURT. [IS? 

Stancil & Davis and D. E.  Henderson. f o r  plaintifis. 
John W .  Hester for defendant. 

PER CURIAM. A11 the evidence offered a t  the trial tended to show 
that the automobile in  which plaintiffs were riding from their home to 
their store, i n  the city of Charlotte, was forced from the highway into a 
ditch by the negligence of the driver of a bus. The  contrcversy between 
the plaintiffs and the defendant arose chiefly from their ctmflicting con- 
tentions as to whether or not the bus was owned by the defendant and 
operated by its driver. There was evidence tending to sustain the con- 
tention of each party with respect to this matter. The  conflicting evi- 
dence was submitted to the jury under a charge to which there were no 
exceptions. There was no error in  excluding testimony offered as evi- 
dence that  a n  attorney for  plaintiffs, prior to the commencement of the 
actions, made inquiries for t h e  purpoie of ascertaining whether the bus 
whose driver forced the plaintiffs from the highway into the ditch was 
owned by defendants. Conceding that this testimony would have had 
some slight probative value had the inquiries been made by the plaintiffs, 
or either of them, i t  was not competent for that i t  does nc't appear that  
plaintiffs had authorized any one to make inquiries with respect to the 
matter. I t  does not appear that  the person making the inquiries was at  
the time the attorney for either of the plaintiffs. The  judgment is 
affirmed. 

No  error. 
- 

(Filed 8 May, 1929.) 

APPEAL by defendants from Oglesby, J., a t  July Term, 1928, of 
RANDOLPH. N O  error. 

J .  A. Spence amd H. M. Rbbins fw plaintifj's. 
Brif tain & Brittain, Gold & I'orF, and Chnvles W .  ildc~lnall?y f o ~  

def endanfs. 

PER CURIAM. This is a civil action in  which personal property was 
seized by the sheriff under proceedings in  claim and delivery and re- 
plevied by the defendants. The only issue was as to the amount the 
plaintiffs were entitled to recover for the deterioration and detention 
of the property. We  have examined the exceptions and :Tnd no error 
entitling the appellants to a new trial. 

No  error. 
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GEORGIA MULL, nY HER XEST FRIEND, LORETTA MULL, v. J. RI. JIOCIC 
ET AL., TRADIKG A S  ALLEN-SILER COJIPANY. 

(Filed 29 May, 1920.) 

APPEAL by defendants from Harzcood, Special Judge, a t  the March- 
April Special Term, 1929, of HAYWOOD. N O  error. 

John M.  Queen and Alley & Alley fw plaintiff. 
M w g a n ,  Ward CE Stamey for defendants. 

PER CURIAM. The plaintiff brought suit to recover damages for per- 
sonal in jury  alleged to have been caused by the negligence of the de- 
fendants. There was evidence tending to show that  on 30 June,  1928, 
the plaintiff, a gir l  13 years of age, was returning to her home on high- 
way No. 10, and that  she was struck by a truck belonging to the de- 
fendants and operated by one of their employees. The  defense was tha t  
tho plaintiff's in jury  mas caused solely by the negligence of a man 
named Morgan who was driving his automobile on the highway. The  
controversy was reduced practically to issues of fact, which were sub- 
mitted to the jury and answered in favor of the plaintiff. We have 
examined the exceptions of the appellants and have been unable to find 
any substantial ground for a new trial. 

N o  error. 

FRAXCES P. BOSTWICK v. L. B. JACKSON. 

(Filed 12 June, 1929.) 

APPEAL by defendant from Sink, Special Judge, at  May Special 
Term, 1928, of BUNCONBE. xo error. 

Action to recover for services rendered by plaintiff to defendant under 
a contract of employment. The  controversy involves only the amount 
which plaintiff is entitled to recover of defendant, who admits that  he  
is indebted to plaintiff for  services in the sum of $1,200. Plaintiff con- 
tends that  defendant is  indebted to her i n  the sum of $1,800. 

From judgment on an  adverse verdict defendant appealed to the 
Supreme Court. 

Roberts, Young & Lane for p7aintiff. 
Thomals S. Rollins for defendant. 
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PER CUEIAILI. Defendant's assignments of error on his  appeal to this 
Court are based on e sce~ t ions  to instructions in the charge of the court " 
to the jury, and to the failure of the court to comply i n  the charge with 
the provisions of C. S., 564. They cannot be sustained. The judgment 
is affirmed. 

90 error. 
- 

(Filed 12 June, 10'70.) 

APPEAL by defendant, Southern Railway Company, from Hatrzoood, 
Spccial  Judge, a t  April Special Term, 1929, of HAYWOOD. N O  error. 

~ l c t i o n  to recover damagrs for the vrongful  death of plaintiff's intes- 
tate. 

There was a juclgment of nonsuit as to defendants 0 t h  than Southern 
Railway Company. 

From judgment on the verdict that  plaintiff recover of' the defendant, 
Southern Railway Company, the sum of $4,500 as darnnges, the said 
defendant appealed to the Supremc Court. 

11'. R. Francis  and Alle,y R. Alley f o ~  p la in t i f  
1'1lornas 8. Rol l ins  for d r f c n d ~ w f .  

PER CCRIAM. From a judg in~n t  d;sniissi~rg this action as of nonsuit. 
rendered a t  a tr ial  in the Superior Court of Ilaywood C'ounty, October 
Special Term, 1938, plaintiff appealed to this Court. The  judgment 
was revcrscd. 19G N. C., 466. V e  were of opinion, and so held, that  
the cvidcncc offcrcd a t  said tr ial  should have been submitted to the jury, 
undw appropriate instructions upon issuw i n v o l ~ i n g  (1 )  actionable 
~lcgligence on the part  of tlie defcndnnts; ( 2 )  contributory negligence on 
the part  of deceased; ( 3 )  the principle of the "last clear chance'); and 
(1) dnrnagcs. 

.it the tr ial  resulting in the judgment from which deferdnnt, S o i i t h ~ r n  
Railway Company, has appealed, the eridencc Tvas eubstal~tially tlw 
same as that  on the former trial. Defendant on this appeal relies chiefly 
on its assignment of error based upon its e sc~p t ion  to the refusal of the 
court to allow its motion for judgment as of nonsuit a t  ihe close of thc 
critlmcc. This ass;gnment of error cannot be sustained. The motion 
v a s  properly denied upon the authority of our decision in the former 
appeal. TTTe find no error, and the judgment is affirmed 

No error. 

S T A C ~ ,  C. J., dissents. 
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Ix  RE W I L L  O F  W I L L I A M  H A R R I S .  

(Filed 11 September, 1920.) 

APPEAL by caveators from Devin, J., and a jury, a t  February Term, 
1929, of PASQUOTANK. N O  error. 

The  issues submitted to the jury and their answers thereto were as 
follows : 

"I. Were the paper-writings propounded as the last will and testament 
of William Harris, and the codicil thereto, esecuted in the manner and 
form as prescribed by the statute of the execution of a last will and testa- 
ment?  Answer : Yes. 

2. At  the time of the execution of said paper-writings was the said 
William Harr is  without sufficient mental capacity to make n will? 
Answer: No. 

3. Was  the execution of said paper-writings propounded as the will 
of William Harr is  procured by the undue influence of Mrs. Maggie 
Har r i s?  Answer : No." 

Thompson & Wilson,  McJlul lan CC LeRoy for caveators. 
Aydlet t  d2 Simpson and Ehringhaus & I f a l l  for propozcnders. 

PER CURJAM. W e  ha re  read the record and briefs with care. We do 
not think the exceptions and assignments of error made by caveators can 
be sustained. We cmi see no reason why the testimony objected to by 
caveators was incompetent. I f  the testimony 11ad been incompetent, we 
think i t  harnlless and not prejudicial. 

N o  error. 

I ' : IAI%AUI~TH C I T Y  IIOTISL C O R P O R A T I O X  v. h1. N. T O S E P  

(Filed 11 Srptcmbcr, 1020.) 

,\rwca~ by defendant from an order of Devin,  J., made on 31 May, 
1029, permitting thc defcndnnt, upon aflidarit filed, to inspect certain 
docummts and papers of the plaintiff, together with the minutes of the 
corl~orntion and the dcfentlant's subscription to stock, and to examine 
W. G. Gaithcr a l~t l  C. 0. Robinson, officers of the corporation. From 
PMQL OTANK.  ,Iffirnled. 

McXul lan  LE LeRoy for plaintiff. 
.l ydlett ct? Simpson for dcfcndant. 
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PER CURIAM. The  defendant contends tha t  h is  Honor's order i s  
unduly restricted, but we are of opinion that  i t  substantially recognizes 
all the material and determinative allegations in the defendant's affidavit, 
and that  defendant has no just cause of complaint. T h e  order allowing 
the examination is  

Affirmed. 

GEORGE MORRIS v. NORFOLK S0UTHEI:K RAILROAD COMPANY. 

(Filed 11 September, 1920.) 

CIVIL ACTION, before Moore, Special Judge a t  J u n e  'Term, 1929, of 
PASQUOTANK. 

Plaintiff alleged tha t  on or about 1 April, 1912, he  suffered the loss of 
his  foot by reason of being struck a n d r u n  over by a train owned and 
operated by the defendant. At  the time of the in jury  plaintiff was a 
minor eight years and four months of age. The  track of defendant 
crosses Culpepper Street within thc corporate limits of Elizabeth City. 
At  the time of the injury this was a much used and popillous thorough- 
fare. 

Plaintiff offered evidence tending to show that  while he  and other " 
colored boys were playing in  Culpepper Street he attempted to run  
arross the track of defendant, stumbled and fell across the track, and 
was run  over by box cars pushed by an engine. The  evidence further 
tended to show that  the right of way of defendant a t  the intersection was 
obstructed by weeds and a building; that  n o  signal was given by the 
engine as it approached the crossing, and that there was no lookout on 
the box car. 

Tho evidence of defendant tended to show that  the plaintiff was 
attempting to board a moving train, missed his footing, and fell under 
the train. 

Issues of negligence, contributory negligence and damages were sub- 
mitted to the jury and answered i n  favor of plaintiff. The  issue of 
damages was answered in the sum of $2,000. 

From judgment on the verdict the defendant appealed 

1.1'. L. Cohoon and Ehringhaus & Hall fos plaintiff. 
Thompson & W d s o n  for defendant. 

PER CURIAIII. There was evidence of nrgligcncc and strong evidence 
of contributory ncgligcnce. However, the material conflict i n  the testi- 
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mony created issues of fact. I t  was therefore ncccssary to submit thc 
case to the jury. The verdict establishes facts imposing liability, and 
no error of law appears in tho record. IIoggard v. R. R., 194 N. C., 
256, 139 S. El., 372; llrown v. R. R., 195 PI'. C., 699, 140 S. E., 622. 

Affirmed. 

E. C. WEST v. NATHAN JOHNSON AND JOHNSOX C 0 1 T 0 S  

(Filed 25 September, 1929.) 

APPEAL by defendants from Lyon, Emergenc?~ Jwdge, an 
April Term, 1929, of HARNETT. NO error. 

COMPANY. 

d a jury, at  

Cli f ford & Williams for plaintif f .  
James Best and R. L. Godtoin fm defendahds. 

PER CURIAM. PIaintiff brings this action against defendants, alleging 
a written agreement between them, a performance on his part and a 
breach on the part of defendants. Defendants were to furnish plaintiff 
notes, judgments, accounts, etc., for plaintiff to collect on a basis of 
25%. The plaintiff demanded judgment against defendants for $969.25, 
and interest. 

The issues submitted to the jury and their answer thereto was as 
follows : 

"Is the defendant due the plaintiff anything; if so, in what amount? 
Answer : $450 with interest." 

From a careful inspection of the record, we do not think there is 
sufficient cause shown to disturb the verdict and judgment. 

No error. 

(Filed 25 September, 1929.) 

APPEAL by propounders from Grady, J., a t  April Term, 1929, of 
WAYNE. NO error. 

Proceedings upon a caveat to the probate in common form of a paper- 
writing as the last will and testament of Mrs. M. Ida  Gulley. 

The caveator alleged that the paper-writing propounded as the last 
will and testament of Mrs. M. I d a  Gulley is not her will for that (1) 
the execution thereof was procured by the undue influence of the bene- 
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ficiaries named therein, and ( 2 )  for that at  the date of i;he esecution of 
said paper-writing, Mrs. M. I d a  Gulley did not have sufficient mental 
capacity to make and executo a will. 

Thc issues submitted to the jury were a~iswered in accordance with 
the contentions of the caveator. 

From judgment i n  accordance with the verdict, the propounders ap- 
pealed to tho Supreme Court. 

1)ickinson cG Freeman for propounders. 
Kcnnctli C. Royal1 and J .  Faison Thornsott f o ~  caceators. 

PEE C c ~ ~ ~ ~ ~ .  A n  examinntion of the record in this rimeal does not 
.A 

disclose prejudicial error in  ally decision by the court below in a matter 
of law or  lrgal inference for which a new trial  should be ordered by 
this Court. 

The evidence pertinent to the questions involved in the determinative 
issues was submitted to the jury under instructions which are in accord 
with authoritative decisions of this Court. This  evidence, consisting 
largely of the diverse opinions of witnesses, as is usual in proceedings of 
this nature, was conflicting. The jury having answered the issues con- 
trary to the contentions of the propounders, the judgment in  accordance 
with the verdict must be affirmed. We find 

KO error. 

II. P. WHITEHURST, RECEIVEK OF THE BANK OF VANClCBORO, v. JEF- 
FERSON STANDARD LIFE INSURANCE COMPANY, G. A. GRIMS- 
LEY, TRUSTEE, L. E. SMITH AND WIFE, LYDIA C. SMITH, AND T. J. 
MARRINER, TRCSTEE IN BANKBUPTCY CF L. E. SMITH. 

(Filed 2 October, 1929.) 

APPEAL by plaintiff from Daniels, J., a t  May Term, 1929, of CRAVEN. 
Affirmed. 

Henry P. Whitehurst and Ward & Ward for plaintiff. 
Brooks, Parker,  smith & Whartm and Warren & Wawen for Jeffer- 

son Standaird Life Insurance Company and G. A. Grimsley, trustee. 
Guion & Guion for L. E. and Lydia C. Smith. 

PEE CURIAM. This is a n  injunction proceeding to restrain the sale of 
certain land by George A. Grimsley, trustee. The court I d o w  by agree- 
ment found the facts. The conclusions of law were as fo'llows: 



3. C.] FALL T E R X ,  1929. 79 1 

''1. Tha t  Lydia C. Smith was surety only on tho note of l ~ c r  husband. 
L. E. Smith, to the Security Life and Annuity Compai~y.  

2. Thnt Lydia C. Smith, x i f e  of I,. E. Smith and be~icficiary in thcx 
life insurance policy, has a vested interest and property therein. 

3. That  the equitable doctrine invoked by the does not apply. 
4. Tha t  restraining order should be dissolved." 
We have read the record and briefs carefully. V c  are of the opinion 

that  the judgment of the court b ~ l o w  was correct. 
Affirmed. 

(Filed 2 October. 1929.) 

APPEAL by plaintif? from Sum, J., at J u n e  Term, 1929, of LENOIR. 
Civil action by plaintiff, employee, to  recover of N. TV. Cooper & 

Co., road contractors, the sum of $2,431.90 for services rendered and 
work done in and about the construction of a highway in Lenoir County. 

Plaintiff alleges that M. TI'. Cooper & Co. is a partnership composed 
of M. TV. Cooper and S. Strudwick. This  is  denied by S. Strudwick. 
Judgment by default final was rendered against 11. W. Cooper for want 
of an answer. On the controverted issue as to whether S. Strudwick was 
a member of the alleged partnership, the jury answered in favor of said 
defendant. Plaintiff appeals, assigning errors. 

Shaw & Jones for plaintif. 
P. D. Croom for defendalnt. 

PER CTRIAM. The  controversy on tr ial  iiarr.omed itself to an  issue of 
fact, determinable alone by a jury. I t  has anmered the issue in favor 
of the defendant, S. Strudwick, and we have found no error in the trial. 
Tho verdict and judgment mill be upheld. 

N o  error. 

JAMES B. BAREFOOT v. C. E. UNDERWOOD, C. DUDLEY DUGOSE, 
PARTNERS, TRADINO AS UNDERWOOD MOTOR COUPANY, R. P. JACK- 
SON, AND R. E. WEST. 

(Filed 9 October, 1929.) 

APPEAL by plaintiff from Daniels, J., at  August Term, 1929, of 
SAMPSON. Affirmed. 
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C. L. Guy a i d  R. L. Godwin for plainbig. 
Butler & Butlor, Fairdofh & Fisher a d  E. C. Robinson for de- 

fendants. 

PER CURIAM. The following judgment was rendere(i by the court 
below : 

"This cause coming on to be heard, . . . and after reading the 
pleadings the defendants move the court for an  order dismissing plain- 
tiff's action on the ground set out in the second defense in  the answer; 
that there has been a former trial, and judgment between the parties 
adjudicating the matter disclosed by the pleadings and riet up a formal 
plea of res  adjudica,ta, and the court from an inspection of the pleadings 
in this case and an inspection of the pleadings in a former case be- 
tween James 13. Barefoot and The Cnderwood Notor Company, and 
the issues and judgment and entries in  said former suit and tho 
order of Judge Harris in  said former suit, and being admitted that 
there is no other concern by the name of the Underwood Motor Com- 
pany, except the Underwood Motor Company referred to in these 
actions, and the partners composing the Underwood Motor Company 
appeared in court, employed counsel and defended said action, and the 
court further finding that the defendants in this action, to wit, R. P. 
Jackson and R. E. West, mere only the agents and employees of the 
Underwood Motor Company. I t  is thereupon, on motion of the defend- 
ants, considered, ordered and adjudged that the plaintiff is estopped 
by the former judgment roll in  the case of James B. Barefoot v.  Under- 
wood Motor Company, and that the plaintiff's action is dismissed." 

We think there mas evidence sufficient for the court below to find the 
facts as set forth in the judgment. The judgment below is 

Affirmed. 

0 .  E. GOODWIN v. DURHAM 8: SOUTHERN RAILWAY COMPANY. 

(Filed 23 October, 1929.) 

APPEAL by plaintiff from Sink,  Special Judge, at  April Term, 1929, 
of DURHAM. Affirmed. 

Action to recover damages for the negligent killing of plaintiff's 
horses. 

At the close of the evidence for the plaintiff, there was a judgment 
dismissing the action as upon nonsuit. From this judgment plaintiff 
appealed to the Supreme Court. 
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J .  Grover Lee n7ul L. P. V c L e n d o n  for p7ainfilf. 
Fuller, Readc d Puller for tlefmdant. 

PER CURIAZI. The evidence offered by plaintiff upon the trial of this 
action, viewed in the light most favorable to him, in accordance with 
the well established rule in this jurisdiction, fails to sustain the allega- 
tions of plaintiffs that his horses mere killed by the negligence of de- 
fendant. There was no error in the judgment dismissing the action as 
upon nonsuit. The judgmeut is 

Affirmed. 

T. R. THOMPSON ET CX. V. N. ,4. CURRIE & COMPANY, IXC.  

(Filed 23 October, 1929.) 

APPEAL by plaintiffs from Crammer, J., at -1pril Term, 1929, of 
BLADEN. KO error. 

Action to enjoin foreclosure of mortgage on land, upon allegation 
that the debt secured thereby had been paid. Defendant denied the 
allegation, and prayed for judgment on the debt, and for decree of 
foreclosure. 

The issue submitted to the j u ~ y  was amwered as follows: "In what 
sum, if any, are plaintiffs indebted to the defendant on note and mort- 
gage described in the pleadings? Answer: $753.06, and interest to 
date." 

From judgment on the rerdict, and decree of foreclosure of the mort- 
gage, plaintiffs appealed to the Supreme Court. 

F. D. flackett, JI.., f o r  plaintifs. 
H.  IT. Clark for defendant. 

PER CURIAM. Plaintiffs' assignments of error on their appeal to this 
Court cannot be sustained. 

The receipt offered in evidence by the plaintiffs shows on its face 
that the money, to wit, the sum of $1,162.62, for which i t  was issued was 
paid by plaintiffs to defendant in  settlement of plaintiffs' account with 
defendant. There was no contention that plaintiffs have paid to de- 
fendant any other money than that shown by the receipt. Plaintiffs 
kept the receipt as written for nearly nine years, before contending that 
they had paid the note secured by the mortgage and that the receipt was 
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Ssow u. LOMAN. 

evidence of such p a p e l i t .  They do not now contend that  there was any 
mistalre or fraud in the receipt. The instruction of the court with 
resprct to the  receipt cannot be held for reversible error. 

The issue submitted to the jury inrolrcd only a questio~,  of fact. This 
question was submitted to the jury in  a charge which Tve think is not 
subject to the exception that the court failed to comply with C. S., 564. 
The judgment is affirmed. 

S o  error. 

(Filed 6 Korember, 19211.) 

-LI~PE.\I .  1~ drfcndant from Finley, J., at J u n e  T c m ,  1929, of 
FOHSYTH. 

Ciri l  action tried upon the following determinative issues: 
T e r e  the plaintiffs induced by tlie fraud of the defendant to sell and 

c.011vc.y their property and to accept as part  payment therefor the $5,500 
~ ~ o t c ,  as alleged in the complaint! Answer: Yes. 

What amount, if any, are  the plaintiffs entitled to recover of the de- 
frndant ? .inswer: $5,397, with interest from 10 February, 1928." 

From n judgment on the verdict the defendant appeals, assigning 
l'l'l'ors. 

Ra,fclif ,  Hudson LC. Ferrell for p7aintifs. 
l'arrish LC. I l ea l  for defendanf. 

PEE CERIAM. The principal question presented by the appeal is the 
sufficiency of the cridence to support the  issue of fraud. ,4 careful 
perusal of the record leaves us with the impression that  the evidence in 
this regard, while slight, was such as to require its submission to the 
jury. I t  would serve no useful purpose to set out the tes1,imony of the 
witnesses in  detail, as the chief question presented is whether i t  i s  
sufficient to carry the case to the jury, and we think i t  is. 

The verdict and judgment will be upheld. 
N o  error. 
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APPEAL by defeiidant, Mrs. Cordie E. Kimld l ,  from S h u ~ ,  J., at 
May Term, 1929, of STAKLY. 

Civil action to reccrcr for materials purcliased from plaintiffs arid 
used by J. W. Iiinlball in his contracting business, and to hold Mrs. 
Corclie E. I<imball liable therefor as part~ler with her husband in  said 
business. 

From a verdict and judgrnent ill favor of plaintiffs, the f e m ~  defend- 
ant appeals, assigning errors. 

R. L. Smith cC. Sons for plainfijj's. 
Brown cC. Sikes and Armf ie ld ,  She~r. in & Bo. r t~hard t  for d e f e n d a r ~ f s  

PER CURIABI. 11 careful perusal of the record leaves us with thc im- 
pression that the evidence is not sufficient to hold the ferne defendant 
liable, as a partner with her husband, for the plaintiffs' claim. I t  fol- 
lows, therefore, that the appellant's motion for judgment of nonsuit 
should have been allowed. 

I t  would serve no useful purpose to set out the evidence in detail, as 
we deem it insufficient to support a finding of partnership, and this 
renders the other questions academic. 

Reversed. 

DISPOSITION OF APPEALS FROM THE SUPREME COURT OF NORTH 
CAROLINA TO THE SUPREME COURT OF THE UNITED STATES 

Garysburg Manufacturing Company v. Board of Commissioners of 
Pender County. Dismissed for reason that judgment of State Court 
sought to be reviewed was based on no?-Federal ground. 

i 





PRESENTATION OF THE PORTRAIT 

OF THE CLERK OF THE SUPREME COURT 

OF NORTH CAROLINA. 1868-1886 

MAJOR WILLIAM HENRY BAGLEY 
ADDRESS BY 

CHARLES WHEDBEE 
OF PERQUIMANS COUNTY 

M A Y  14TH.  1929 

As a representative of Perquinlans County, and as a friend of the 
family, i t  is my privilege to present to you today a portrait of Major 
William Henry  Eagley, a son of Pcrquimans and one of her contribu- 
tions to the State's history. 

Als  a representative of Pvrquimans County, may I indulgc for a few 
~ n o ~ n e n t s  in recalli~lg briefly thc liistoric and cllaractrristic background 
of the people :1nd the county from which the subjrct of my  sketch came? 

With  its fertile acres strctcl~ing back on each side of tlie beautiful 
stream which bears its narnc, the county of Perquimans is ncstlcd near 
tlie center of tliat tier of counties in nortlieastcrri North Carolinl, lying 
north of tlic C11ow:in River and .Ilbernarlo Sound, ant1 adjoining the 
State of Virginia and the Atlantic Ocean, sometimes referred to ill 
lnodcrn tinies as tlic lost provinces of the east. Each of tliese counties 
has its facts of historic intcrcst of wl~icli i t  is justly proud, and not 
unlike 11c.r sistrrs, Perquinianq has licr facts of history to which she 
points u i t h  pride, but not with boastfulness. The records of her sons, 
the Harveys, the l)urants, t11c Skinners, the Baglcys, tlie Blourits and 
ntliers, are blazonctl in tlic annals of the early history of the State. The  
first religious service held in North Carolina was held a t  Phelps Point, 
llow IIertford, by Hugh Edmonson, and a tablet marking tlie spot and 
giving tho data will be tledicatcd wit11 appropriate ccremonies by the 
Friends on I1 J u n e  nest. Tlicre are many other matters of historic 
interest that  cluster about this good county. 13ut while wc are justly 
proud of the facts of liistoric interest, we are more proud of thc cliarac- 
teristics of her people. H e r  people are kindly and retiring; they believe 
to every one should be accorded his just due;  they are long suffering and 
patient, but when once aroused and feel tliat their rights have been im- 
properly taken from or denied them, they will fight a rattle-snake and 
give him the first strike. These characteristics are  quite aptly illustrated 
by two incidents in the life of George Durant,  one of the early settlers 
and one of the leaders of that  section; one is when Durarit came to settle 
in Perquimans County, instead of taking the land, as was the usual wont 
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i n  that  day, he bargained with and bought the land f rom the Indians, 
and the deed of the King of the Yeopims, on record in  Perquimans 
County, recites that  the King conveyed the land with the consent of his  
people. So  well and faithfully did George Durant deal with the Indian  
that  John Durant,  son of George, was elected honorary King  of the 
Yeopims. This incident, I think, aptly illustrates the kindly and just 
attributes of her people. The  other incident relates to the time when 
Miller, a representative of the King of England, came to Perquimans 
County and denied to her citizens certain rights that  they had rightfully 
been enjoying. George Durant  pleaded with Miller to  allow the people to 
exercise these rights and privileges, and so insistent did he become that  
Miller ordered Durant's arrest ;  but outwitting Miller, h r a n t  called a 
meeting of the leading men of the realm and had himself appointed 
Attorney-General of North Carolina. Immediately he brought a n  in- 
dictmeiit against Miller, with the result that  he was banished from the 
realm under pain of being hung for high crimes and misdemeanors 
should he return to the community. 

Of this community, with this historic and characteris1;ic background, 
the Bagley family was a part, and with these ideals firmly imbedded in 
his nature, the subject of my  sketch was born on the banks of the beau- 
tiful Perquimans River, which he loved so devotedly all his  life. 

Among the earlier settlers in this county we find the Bagleys, and the 
records disclose that  from a very early period they took an  active par t  i n  
the civic and official life of the county. We find them filli l g  the offices of 
sheriff, Clerk and Master in Equity, Justice of the County Court and 
similar positions; later we find them active in the Masonic Order. 

The  first American paternal ancestor of Major William Henry  Bagley, 
of which we have a record, was Thomas Dagley, who died in July,  1727, 
and devised to his son Thomas the plantation on which he lived; to  his 
son William the land on Great Branch, and other property to his 
daughter Hanna,  and his wife Susannah; a grandson of this Thomas 
Bagley, another Thomas, fought in the Revolutionary W a r ;  his son 
William fought in thc W a r  of 1812. William Baglcy married Dinah 
Holmes, daughter of William Holmes and Ann Gregory. Their son, 
Willis Holmes Bagley, was born 15  March, 1808; in 1&28 he married 
Mary Elizabeth Clary, daughter of James Clary and Eusannah Scar- 
borough. Twelve children were born to them, of whora five attained 
mature age, William Henry, subject of this address, the cldest; Stephen 
D. Bagley, educator, was born in 1840; Willis Bagley, attorney, was 
born in 1843; Grizelle Clary Bagley was born in  1547, and Leroy G. 
Bagley, who mas born in 1849. Those were the only children who lived 
to maturity and married. 

Stephen was a lieutenant in the Confederate Army, scrving through 
the war with Company A of the Eighth North Carolina :Regiment. H e  
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was a t  one time principal of the Littleton Female College, and was later 
president of the Louisburg Female College for Women. 

Willis Bagley, a t  the age of 18, was ~ r i n c i p a l  of Hertford Academy; 
a t  26 he was appointed Solicitor of the First  Judicial District of North 
Carolina, and later became Assistant United States District Attorney. 
During the last illness of his brother, Major Bagley, he filled, unoffi- 
cially, but with credit, tlie place of Clerk of the Supreme Court. 

Grizelle Bagley became the wife of Mr. Benjamin hloffitt, cotton mill 
president a t  Frankliiiville, Randolph County, and died 6 April, 1902. 

Leroy G. Bagley, accountant. married Miss Minnie Haywood, of 
Raleigh. H e  died in  1888. 

On his mother's side Major Bagley was descended from the well known 
Scarborough fanlily of Virginia and North Carolina. The  line goes 
back to William Scarborough, wlio married Frances McRorn, in Middle- 
sex County, Virginia, in 1691. Their  son, McRora Scarborough, was a 
member of the Colonial Council and a colonel in "His Majesty's" Militia. 
I n  1729 he  married Anna P e t ~ r s o n ,  daughter of Thomas Peterson, wlio 
owned tlie lalid upon which Ederiton is  built, and Johannah Taylor. 
Their son, Benjamin Scarborough, married Sarah Long, daughter of 
Thomas and Susannah Long. Sussi i~iah Scarborough, their daughter, 
became the wife of James Clary, son of William Glary. Willis EIolmes 
Bagley, father of Major Bagley, married their daughter, Mary Elizabeth 
Clary. 

Major Bagley's mother and father lived only a short time after the 
Civil War.  H e  war devoted to them both, and his mother particularly 
made a deep impreqs on his whole life. She  was a woman of decided 
personality and strer~gtli of character. During her last illness she kept 
in touch with and discussed inte1l;gently current events. Major Bagley, 
when he was away from home, and after he moved to Raleigh, wrote her 
coiistantly, and particularly lie never let his own birthday pass without 
nr i t ing  l i ~ r  a letter. 

It may be of iuterest to pause just here and note tlie record of both 
sides of Major Baglcy's family made about 100 years ago: I n  the will 
of William h g l e y  in 1826 he devises, "to my  son the land wliereon I 
l i re  and the btill rrrctcrl tllcreon to him and his heirs forever." I n  the 
will of John Clary, in  1825, he devises, "to my son all the lots and corn- 
illon grounds and t l ~ c  i~~~prove rncn t s  thereon I own in the town of Hert-  
ford. The  ~ h i s l i ~ y  apparatus alone excepted." TVc can judge from the 
attitude of the two branches of the family that  the m o t h  wcll might 
be tlie guiding star  i n  thr  succeeding generations. 

William Henry  Bagley mas born in Perquimans County 011 5 Ju ly ,  
1833, a t  the home of his father, Col. Willis Holmes Bagley, on the banks 
of Perquimans River. Colonel Baglcy was a popular and influential 
citizen of the county, having been sheriff, and was also Grand Xaster of 
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the Masons. His  portrait hangs today in the Masonic Hall  in the 
historic courthouse of Perquimans County. William Henry received his 
early education or instruction from Rev. Benjamin F. Bronson, a schol- 
arly divine of the Episcopal Church, and long a rector al. Wilson, North 
Carolina, and a liberal education at the academy located in Hertford 
under the able and accomplished instruction of Professor John Kim- 
berley, afterwards a professor at  the University of North Carolina. The 
boy showed remarkable precocity, for at  the age of 19 he was register 
of deeds of Perquimans County. H e  moved to Elizabeth City in 1855 
and became the editor of a paper called The Sentinel. I n  1859 he was 
licensed to practice law, but the appeal of journalism was still strong in 
him, for in 1860, with Colonel James W. Hinton, he became co-editor of 
The  State. H e  was afterwards editor of a paper which supported the 
American Party,  which became strong for a period In northeastern 
North Carolina, with the passing of the Whig party, of which the 
Bagleys were members. 

Then came the Civil War. H e  immediately enlisted as a private and 
was, on 15 May, 1861, commissioned lieutenant of Company A, Eighth 
Regiment North Carolina Troops. On 8 February, 1862, he fought in 
the battle which resulted in the capture of Roanoke Island, and was cap- 
tured by the Federals. After exchange of prisoners he was, on 25 Octo- 
ber, 1862, commissioned Captain of Company A, Eighth Regiment. In 
April, 1864, he was transferred to the 68th Regiment North Carolina 
Troops, and was commissioned major on 16 April, 1864.. He  resigned 
as major on 11 June, 1864, in order to serve as Senator from Perqui- 
mans and Pasquotank counties, to which office he had been elected. This 
was his second term as State Senator. I n  July, 1865, President John- 
son appointed Major Bagley as superintendent of the United States 
Mint at  Charlotte, but Major Bagley was not able to take the "Ironclad" 
cath required, and this office passed into other hands. I n  that year, how- 
ever, Jonathan Worth, in the first vote of the people after the war, was 
elected Governor, and he made the young man from I'erquimans his 
private secretary, and on 1 March, 1866, Major Bagley and Adelaide 
Ann, daughter of Governor Worth, were married. 

I n  January, 1869, after a governor, supported by Federal bayonets, 
had supplanted the governor elected by native ballots, Governor Worth 
wrote his brother : 

"There is now a strong probability that Major Bagley, who has been 
on his oars for six months, will be elected Clerk of the Elupreme Court. 
This office is worth at  least $3,000 a year. He  is admirably fitted to 
fill it, and would be likely to retain i t  permanently." Governor Worth, 
whose influence counted heavily for Major Bagley, was right. Major 
Bagley was elected, and he loved the office, and held it when Pearson 
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was Chief Justice, and when Smith presided over the Court, and "per- 
manently" unti l  his death. 

I n  those days the Supreme Court had its court room and i ts  chambers 
in  the State Capitol. Major Bagley's office is  now occupied by the Sec- 
retary of State. Outside the windows was thc Capitol Square, in- 
formally lovely behind its old iron fence. H e  loved it. I t  became par t  
of him, its huge oaks, the sweet grass which grew about their roots, the 
birds that  sang there every spring and summer. There is a legend tha t  
it was he who brought the squirrels, the ancient ancestors of those squir- 
rels there today eating peanuts timidly from the delighted children. I n  
that  office in his fine legible hand he kept the clear record of the Court. 
There were not so many assistants as there are today. A woman stenog- 
rapher would have been something approaching the scandalous. 

But  the records were kept neatly, accurately, and filed in high cabi- 
nets along the walls. I n  office Major Bagley was cordial and courteous 
to attorneys who came from all parts  of the State to  appear before the 
Court. H e  held the respect and regard of the Justices of the Court. 
Particularly he lored to hand the parchment licenses to newly fledged 
young lawyers, and if these young fellows in post-war poverty lacked 
the clerk's f ~ e ,  Major Bagley was glad to wait. One successful New 
P o r k  attorney sent to  Major Bagley's widow, after his death, the fee 
which the Major had waived when the young man, then poor, received 
his license. Na jo r  Bagley was happy in  the place where life had 
put him. 

There ha re  been many changes in  the persorinel of the Court since its 
organization in  1819, but there have been only seven clerks during 
that time. The first Clerk was William Robards, who scrrcd from 1819 
to 1828. H e  was succeeclcd by John  Lawson Henderson, who served 
from 1828 to 1843. Hc in t u r ~ i  was succrccled by Edmuntl U. Freeman, 
who held office from 1843 to 1868. H e  was succeeded by Major William 
Henry  Bagley, who held office from IS68 to  1886. H e  was succeeded 
by Colonel Thomas S. Kenan, who held office from 1886 to 1911. H e  
was succeeded by Joseph Seaw-ell, from 1911 to 1923, and he was suc- 
ceeded by Edward C. Seawl l ,  who now holds thc position of Clerk. 

At  the time of the appointment of Major Baglcy the Court consisted of 
Richmond 31. Pearson, Chief Justice. and Associate Justices Edwin G. 
Readc, William B. Rodman, Eobert P. Dick, and Thomas Settle. 

Settle resigned in 1871, and Governor Cald~vell appointed Nathaniel 
Royden to succeed him. 

Dick resigned in  1872 to become United States District Judge of the 
Western North Carolina District. Thomas Settle came back on the 
Court as  his  successor. 

Boyden died in  November, 1873, and William P. Rynum was ap- 
pointed to succeed him. 
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Thomas Settle resigned again in  1876, and William T. Faircloth was 
appointed to succeed him. 

Chief Justice Pearson died in 1877, and on 14 January, 1878, Gov- 
ernor Vance appointed W. N. H. Smith to succeed him. 

I n  August, 1878, a Court of three (the size being reduced from five to 
three) was composed as follows: W. N. H. Smith, Chief Justice, and 
Thomas S. Ashe and John H. Dillard Associates. 

Dillard resigned in 1881, and Governor Jarvis appointed Thomas 
Ruffin to succeed him. 

Ruffin resigned on 29 September, 1883, and Augustus S. Merrimon 
was appointed to succeed him. 

At the time of Major Bagley's death, 21 February, 11186, the Court 
was composed as follows: W. N. H. Smith, Chief Justice, and Thomas S. 
Ashe and Augustus S. Merrimon, Associates. 

We may be pardoned for paraphrasing a well known poem and say: 
Courts may come and courts may go, but a clerk, if faithful, as was 
Major Bagley, holds on '(forever." 

During Major Bagley's last illness the duties of Clerk were carried 
on by his brother, Willis Bagley, of Jackson, N. C. 

After Major Bagley's death Chief Justice Smith wrote 'Willis Bagley: 
"Your brief note has been received this morning, and we are glad to 

give you our appreciation and approval of the manner in which during 
the illness of your brother, our late Clerk, you have discharged the 
onerous and responsible duties of the office. The Court desires me in 
giving this assurance to request that you will continue to perform these 
duties until a successor has been appointed and conducted into office." 

A short time later Colonel Thomas S. Kenan, former Attorney-Gen- 
eral, was elected Clerk and served for many years. 

Shortly after Major Bagley became Clerk of the Supreme Court that 
Court faced the situation created by the activities of Governor Holden 
and his armed emissaries under the infamous Kirk. 

Major Bagley, as Clerk, had no discretionary part in that thrilling 
episode, but he must have been stirred, as were other North Carolinians 
in  that crisis, although his place as Clerk made him refrain from ex- 
pressing his feelings. The action of Chief Justice Pesrson and the 
action of Judge Brooks, from our own bailiwick, is history with which 
all of us are familiar, and is another example of the characteristics of 
our people to which we point with pride, but not with boastfulness. 

There was a large trekking of North Carolina Quakers and others 
from Guilford and Randolph counties in the central part of the State, 
and from Perquimans in the east to Indiana and other We~~tern  States in 
the early fifties and earlier-some following the lure of cheap, rich new 
lands, some because not believing in slavery they wished to live in a non- 
slave holding State; some for perhaps both reasons. Among those going 
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from Guilford and Randolph were the parents of Hon. Joseph G. Can- 
non, afterwards Speaker of the House. Among others going from Guil- 
ford and Randolph were two sisters of Jonathan Worth, father of 
Major Bagley's wife. 

From Perquimans there went to Indiana members of the Nathan Bag- 
ley family and settled in same section where the Guilford and Randolph 
Friends had made their homes. I n  those days i t  was a f a r  cry from 
Perquimans to Randolph, without good highways or railroads or other 
means of communication, there was more intercourse between Hertford 
and New York than between Perquimans and Guilford, though there 
was early exchange of greetings through traveling delegates to the vari- 
ous Friends assemblies in different parts of the State. After visiting 
eastern North Carolina, following in the footsteps of Hugh Edmonson, 
who preceded him, John Fox visited the Friends meeting-houses in Guil- 
ford and Randolph. But  between the people generally of the two sec- 
tions i t  was as if a great gulf was fixed. 

I t  is not so remarkable that  going to Raleigh as a Senator in the days 
of the war, that  William Henry  Bagley, young, unmarried and eligible, 
should meet the daughters of Governor Worth, nor remarkable or sur- 
prising that  a ur~iori between the Bagleys and Worths should follow by 
tho marriage of Major Bagley arid Miss Adelaide ,Inn Worth. I t  was 
but natural that  the young Senator in the clays after Appomattox should 
bc invited to the social functions of the capital city, making a brave 
attempt to restore the social life of the older and more prosperous days. 
Raleigh has always been a center of social activities in North Carolina, 
though without the settingq, surroundings and refreshments that char- 
acterized the (lays of former prosperity, youth could not be denied i ts  
pleasures because calico reignrd in the place of silk and satin. Raleigh 
x a s  gay i11 those days, when J i a jo r  Baglcy arid other young men fresh 
from the war, and Miss Worth and other young women, suffering the 
privations of war, met in the hospitable homes, no less hospitable because 
there was enforced absence of luxuries. There was no event celebrated 
with inore eclat than wlien Govcrnor Worth's daughter and the Senator 
from Perquirnans were married in the First  Presbyterian Church. I f  
the trousseau and f lowrs  nc re  simpler than in these days, the bells rang 
as merrily and marriage then, as later, mns "one grand sweet song." 

I t  was, however, a much further cry from Perquimans to the Qusker 
settlement in Indiana than from Perquimans to Randolph, which wit- 
nessed the union of the Worth and Bagley families. But  truth is stranger 
than fiction. The  Rcuben Bagley family of the succeeding generation 
from Perquimans in Indiana became the friends of the descendants of 
the Worths from Randolph. Later the family friendship ripened and 
the descendants of the Perquimans Bagleys and the Randolph Worths 
plighted their troth in  holy matrimony in  f a r  off Indiana as another 
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Perquimans Bagley and Randolph Worth had done in Raleigh in  1866. 
This seemed to evidence some sort of magnetic attraction by which love 
leaped barriers of space and territory and time, as it has a way of doing. 

Called to Indiana to deliver the address at  Earlham College, an insti- 
tution founded by the Friends and at  one time presided over by David 
Worth Dennis, kinsman of Jonathan Worth of Randolph, Josephus 
Daniels, who had married Addie Worth Bagley, daughter of Major 
Bagley, and granddaughter of Gorernor Jonathan Worth, visited rela- 
tives of his wife-Worth descendants. At one home near Richmond, 
Indiana, he met a lady who had married a cousin of his wife. "My 
family also came from North Carolina," she said to Mr. 1)aniels. "They 
were of the Nathan Bagley stock of Perquimans County." She had not 
known of the intermarriage of the Bagleys and Worths in North Caro- 
lina. Mr. Daniels did not then know of the Nathan Bagleys of Per- 
quimans County. I t  was rather a strange coincidence that these two 
families, who had not either known or known of each other in North 
Carolina, should constitute another chain in the marriage relations of 
the Bagleys and Worths. 

This incident shows how little one generation can look illto the future, 
and recalls an incident related by Dr. C. Alphonso Smith in presenting 
the tablet of 0. Henry, which was unveiled in this building, appropriate 
here because it concerned the Worth family: "Dr. David Worth, father 
of Ruth, made minute iuquiries into the past of his would-be son-in-law 
(Sidney Porter),  and became convinced, writes a descenclant, that 'Mr. 
Porter was a man of strictly upright character and worthy of his 
daughter's hand.' The marriage took placo at  Center, the ancestral 
home of the Worths, on 22 April, 1824, and was really a (double celebra- 
tion. Ruth Worth's brother, Jonathan, who was later to become Gov- 
ernor of North Carolina, had married Martitia Daniel, of Virginia, two 
days before, and the brother's infare served as a wedding reception for the 
sister. I t  was a n o t a b l ~  occasion for the littlc Quaker village in more 
ways than mere festivity. Could T have been present when the infare 
was at its height, when congratulatioiis and prophecy were bringing their 
blended tributes to father and mother, and to son and daughter, I should 
not have been an unwelcome visitor, I think, could I have lifted the veil 
of the future for the rnoinent and said to Dr. Worth and his wife: 
'Eighty years from now a statue will be dedicated in the capital of 
North Carolina to one of Jonathan Worth's grandsons, the first statue 
to be erected by popular subscription to a North Carolina soldier, and 
the name engraved on it will be that of Worth Bagley, and ninety years 
from today a menlorial tablet will be dedicated in the same city to one 
of Ruth's grandsons, the only monument ever erected in  the State to a 
literary genius, and thr name engraved upon it will be that of William 
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Sidney Porter.' But the roads of destiny along which the two cousins 
were to travel to their memorial meeting plaec were to be strangely 
diverse." 

I might go on and recount a great marly incidents in the lives of these 
two families from their earliest settings in Perquimans and in Randolph 
and many of them would prove interesting and instructive reading, but 
I desire now to speak more particularly of Major Bagley himself and his 
life in Raleigh. I t  was here that his last days werc spent, and here it 
was that he served as Clerk to this Court. 

Life to Major Ragley was a gracious and beautiful thing. And in that 
life lie was such a one as we now too seldom see-a nlan (+ontent with his 
world, bent on blessing his own sphere and making it beautiful, undis- 
turbed by the driving madness that has come in these later years tending 
to rob leisure of its grace and liring of its dignity. He  was a man con- 
tent, but content only because he liad found beauty and happiness at  the 
center of the circle of his personal ard official lifc, making it ordy folly 
to go seeking upon tanEhnts more flamboyant, or satisfactions morr 
startling. 

Raleigh people thought it strange that he wns not born in Raleigh- 
he became so definitely a part of it. Every man, woman and child in the 
city, which was then an oak-shaded town of six thousand persons, knew 
him and loved him. To erery one hc was the "Major." Picture him 
now moviug along the streets of that pretentious town which insisted it 
was a city. Erect, with his immaculate beard trimmed in smart pre- 
cision, he walked like a soldier along those sidewalks of foot-packed 
earth between the encroaching grass. People saw him coming, and ae- 
cepted his joyous greeting with a rising sense of friendliness in their own 
hearts. Each day he walked from his office in the capitol down the 
wide, shaded Fayetteville street, to its foot and the old Governor's palace, 
now turned into a school. and east two blocks to his own house on South 
street. H e  loved that house with the two great oaks that shaded it and - 
the magnolia trees at  its door. 

Inside the house would be his wife, the lovely Adelaide Ann, his three 
daughters, Adelaide, now Mrs. Josephus Daniels, Belle and Ethel, and 
his three sons Worth, later to be known as Ensign Worth Bagley, the 
first fallen of Naval officers in  the Spanish War, and whose monument 
now stands on the capitol square, William Henry, now a journalist of 
Fort  Worth, Texas, ,and David, now Captain David Worth Bagley, 
U. S. Navy. There would be a satisfying fragrance in  the house part of 
the roses from the garden under his bedroom, and part from the aroma 
of supper coming from the detached kitchen behind the rambling house. 
There would be something for supper that a friend had sent or that he 
had bought that morning in the big cool market on Fayetteville street. 
There might be partridges, wild turkey or best of all, shad or oysters 
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from the eastern country where he was born and which he loved. After 
supper perhaps Ethel played on her violin, or Belle would be at  the 
piano, and they would all sing together contemporaneous, songs, one of 
the dearer hymns, and finally always the rollicking political battle song 
which the Major himself had written when the presidential campaign of 
Greely stirred his heart. I am giving you herewith two of the verses 
of the battle song : 

CINCIKXATI. 

They went from the EAST and they went from the WEST. 
Sent there by the people who love the land best ; 

The N0IITI-I and the SOUTH had gathered there, toc, 
United once more "'neath the red, white and blue." 

They are crossing "the chasmH-"the BLUE and the G,RAY," 
And soon the two colors will mingle away ; 

God bless the "OLD FAIiMEII," and long may he live, 
To teach a brave people, "FORGET AND FORGIVI~:!" 

C11onvs. 
Then, Hip ! hip ! ! hurrah ! ! ! 

For the HERO so true, 
Who clasps the GRAY hand 

In that of the BLUE ! 

And afterwards, when the children were in bed, there would be the 
Y e w  York Herald. But there would be other nights-cold nights, when 
the mud would be jagged steel-when he would go out with basket or 
with buggy piled with provisions or firewood on errands that satisfied 
his heart. Once he broke his leg in the sleet when he was carrying a 
load of wood to an old negro servant. But usually he came back whist- 
ling a little, to read his New York Herald, or to talk tl:, his wife of 
things that happened at the capitol that day, H e  came to love Raleigh 
as he ever loved the sweep of the broad and beautiful Perquimans River, 
on which his infant eyes opened, and where in boyhood he swam and 
fished and boated. Up to his last days he often spoke with the sincerest 
affection of his happy boyhood days on tke banks or the bosom of the 
Perquimans and of his early manhood on the banks of the Pasquotank. 
The love of the waters of the section where he was born, the spirit of its 
people, its history and tradition, were part of his very bsing. I n  his 
latter days in the bed of sorrow he often sighed for a sight of the rivers 
"his ain country," and delighted in living over again the incidents that 
made his early home and companions dear to him. H e  became so much 
a part of Raleigh, he came to love i t  for his own, and at loved him. 
Life was so beautiful, H e  tasted i t  so gracefully, so th,snkfully. I t  
rreemed to be no part of the story begun, that his life had to be cut off in  
agony and tragedy. And yet there was a time when Raleigh hardly 
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knew him. That was the time when sturdy, sober old Jonathan Worth 
sat down at his desk and wrote a letter to his friend, John Pool, ~ r o m i -  
uent then in the eastern part of the State: 

"I desire, in strictest confidence, to make an inquiry of you, which i t  
may be unpleasant to you to answer. I f  so, I will not complain of your 
silence. 

"I learn from one of my daughters that Xajor Bagley, Scnator from 
Pasquotank and Perquimans, has asked leave to address her. I do not 
know enough of him to approve his suit till I know more about him. 
My daughter is young, intelligent, well educated and in every way fitted 
to be the wife of an intelligei~t, energetic and virtuous husband. You mill 
treat this as a just description, not springing from excess of parcntal 
affections. My fortune is not large and I have many children, and con- 
sequently she can receive but a moderate outfit from me. Will you 
favor me in perfect candor, and in strictest confidence, the information 
I ought to have. Sober and virtuous habits, intelligence and capacity to 
make a living are qualities without which no one is deserving of my 
approval." We have no way of knowing what John Pool answered; his 
letter has been lost, but we do know the facts which would have built his 
answer. 

As he loved life, so he loved men and cherished the fraternity of men, 
one of the great interests of his life was his clerotion to Odd Fello~mhip. 
AS a young man be became a member of Anchorre Lodge, No. 14, at 
Elizabeth City. In 1865, when he moved to Raleigh, he affiliated with 
Seaton Gales Lodge, No. 64, and McKee Encampment KO. 15. I n  1871 
he entered the Grand Lodge, and the next year he was chosen grand 
master. He  was elected grand representative to the Grand Lodge of the 
United States in 1874; he was reelected in 1875 and again in 1877. 
During his lifetime he held every office in the gift of the fraternity in 
the State. H e  continued to be prominent in the affairs of the order until 
his death. His  attitude toward religion was deep and reverent. The 
Bagleys were Methodists, but most often Major Bagley went with his 
wife to the Presbyterian Church, to which the Worths had gone when 
Jonathan Worth's marriage to a non-Quaker had resulted in his being 
dropped from the church rolls of the then ultra rigid Friends. Major 
Bagley was a protestant, but above all he was a Christian. One who loved 
him remembers his friendship for a young Catholic priest who had come 
to North Carolina with an empire for a diocese and a scattered few for a 
flock. No  one dreamed in that day the priest mould one day wear the 
red hat of a Cardinal, as Cardinal Gibbons, but Major Bagley knew him 
and liked him, because he was a sweet-souled man following an ideal 
in a country where his ideal had but few followers. 

While the office of Clerk provided a competence for Major Bagley and 
his family, he had good business foresight and made wise investments, 
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but like many of his time hc, too, signed with a friend and paid to the 
last penny, leaving him only his office and his insurance. H e  paid without 
ever a word of reproach. Ho  was the mould of man Stevenson had in 
mind when he said they could "renounce when that shall be necessary 
and not be embittered." H e  went smiling down the street, and few knew 
of the privations he bore in  order to meet the obligations assumed for a 
friend. All the time he was smiling and cordial, friend1;y and helpful. 
People loved to see him coming down the street with smiling eyes. 

And then one day the life he had loved added savagery to the troubles 
he had borne, added to it in the most casual way. The negro barber who 
had served him for years was trimming his beard and remarked, "Major 
Bagley, there's a little lump on your throat here right under the chin." 

And that was all. But two months later Dr. E. Burke Haywood, per- 
fect friend and perfect physician, went with him and his wife to Balti- 
more. Major Bagley wore a handkerchief around his throat where his 
collar had been. but he held his head like a soldier. and the same smile 
lired in his eyes. Rut there had come a sudden gray in the gold hair of 
Adelaide Worth. She loved him and she lacked the spirit he had for 
smiling. 

The great doctors at  Baltimore were kind, so kind and so helpless and 
so sorry to have to be frank. There had been examinations and con- 
sultations. The Bagleys, man and wife, waited bravely in a boarding- 
house desperately afraid of each other's unhappiness. 'They made a 
gallant show to shield each other. Then the great doctor told her: 

"You must go home. There is nothing we can do. Nothing anybody 
caan do. I am so sorry. You will just have to wait. There isn't any 
hope." 

She could not help but hope. She did not tell the Major, but he 
knew, and a thousand times worse-she knew that he knew. So they 
came home. Life was done with its kindness to him. It held him sad- 
agely, cruelly, unwilling to let him go to the kinder death. Delirium 
drove the smile from his kindly eyes. Death came slowly like a torturer, 
but i t  came at last on 21 February, 1886. He loved life, but i t  was death 
in the end that set him free. 

After so much suffering, you might well realize how he could appre- 
ciate Swinborne's thought thus expressed : 

"I have lived long enough, having learned one thing- 
That life hath an end. 
Goddess and maiden and queen be near me now and befriend; 
Thou art more than the day or the morrow- 
The seasons that  laugh or that w e e p  
For they give joy and sorrow, 
But thou, Presephane, sleep." 
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And now we come to remember him. H e  ~ o u l d  want us to speak 
frankly of him, and so we would. We say it truly: I n  the office in this 
Court he was no great man; he was faithful; he was competent; he was 
honest. And yet somehow his service here, efficient and valuable as it was, 
was not the great thing in his life. His g ~ n i u s  was in living. His genius 
lay in his love of life, in his love of its fine things, its good things, its 
lovely things. H e  had a genius for joyous living, but there was some- 
thing greater than that:  I t  was that he could sacrifice and remain whole- 
some in spirit. 

Write him down then, not primarily as a public officer with whom 
public office was a sacred trust, but as a man who could go smiling after 
sacrifice for an ideal. 

On behalf of his loved ones, I now have the honor of presenting to the 
Court the portrait of him who for many years served this Court, that it 
may take its place among the silent images of his predecessors, who have 
gone the way of all flesh. 

REMARKS OF CHIEF JUSTICE STACY, UPON ACCEPTING PORTRAIT 

OF FORMER CLERK WILLIAM H. BAGLEY, I N  THE SUPREME 

COURT ROOM, 14 MAY, 1929 

For seventeen years, beginning in 1869, and ending with his death 
in 1886, Major William H. Bagley served as Clerk of this Court. I t  is 
fitting that his portrait should adorn the walls of the office which he 
filled so long; and we welcome the opportunity of thus honoring his 
memory. 

His  achievements-military, public and private-have been faith- 
fully chronicled by his friend and ours, and to this admirable and 
sympathetic sketch nothing can be added by way of improvement. That 
he was "an upright, capable and efficient officer, loyal friend and exeel- 
lent citizen," was the judgment of his contemporaries and this has been 
handed down to us as a correct estimate of his worth. 

He who serves well his day and generation, 
Foreshadows a life of effort beyond his own. 

The Marshal will hang the portrait in the hall of our records, where 
i t  will remain as a testimonial of the lasting impression which Major 
Bagley made upon the State and its people; and these proceedings will 
be published in the forthcoming volume of our Reports. 
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ABATEJIENT AN11 REVIVAL 
ings R f ) .  

R Pending Actions. 
a T i n ~ c  f rom which Act io)~ 

NDEX. 

and Wife A. 

(Pleading of mat ters  i n  abatement see I'lead- 

1. An action is  pending in the  Superior Court froin the time the clerk 
issues the  summons for  service by the proper process officer, and 
where the  action has  not abated by ta i lure  to  completc~ service a s  
the  law requires, another action la ter  begun, involvirlg the  same 
subject-matter bctween the  same parties, will be dismissed when 
this is  propcrly made to appear. C .  S., 475. Morrison v. Lcwia, 59. 

b Same Sztbjcct of Action and -1 batcmott  of S u b s c q u c ~ t  Scticms 
1. The  pendency of a suit  involving substantially the  same cnuse of 

action will prevent the  plaintiff from maintaining a s~lbseclnent 
action upon tiny mat ters  wh ic l~  were, or should have been, properly 
included within thc  scope of the  former one, and the plaintiff may 
not maintain two separa te  actions for different damages resultil~:: 
f rom the same negligent act ,  ant1 a later action will be dismissed 
when this i s  properly made to  appear. Undcrtoood v. Uoolcy, 100. 

2. Where a n  insurance company, under a policy c o v e r i ~ ~ g  t l a~nagr  to a n  
automobile alone, has  paid the  insured for  damages to i t  caused by 
the  negligence of a third person, and has  recovered judgment in i t s  
action against the  tort-feasor, the  owner may maintain a subse- 
quent action against  the  tort-feasor to recover damages for y~rson:ll  
injury arising from the  same tort ,  a s  such action is  not substan- 
tially the  same a s  the pendlng action nor between the same parties. 
Ibid. 

3. I t  i s  the  policy of our  courts and system of pleading to  avoid multi- 
plicity of suits, and where full and adequate relief may be had in  
a pending prior action a subsequent action on the  same cause of 
action by the same par ty  will be abated. Bauk v. Broodhurst, 3% 

4. Where in a creditor's bill the  plaintiffs seek to  set aside certain of 
the debtor's colircyances on the ground of fraud, and the  owner of 
a note executed by the  debtor, and secured by hypothecated bonds, 
joins in  the creditor's bill and seeks to  recover on the  note and to  
sell t he  collateral, and in defense to the action on the  note the 
debtor alleges that  h e  was  only a n  accommodation endorser and 
tha t  usurious interest thereon was  paid which he  seeks to recover 
under the  statute,  and a motion is  made and  granted that  t he  
other makers and endorsers on the  note be made parties and their  
respective liabilities determined: Held, a second action on the  
same note by the owner thereof, seeking the  same relief, brought in 
a different county against  all  the  makers and endorsers will be 
abated, since a l l  the issues can be determined in the pending prior 
action and full and adequate relief granted therein. Ibid. 
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.\('CORD A 9 D  SATISFACTION. 
A Traneactioris Operating a s  Accord and Satisfaction. 

( I  Accep ta~~cc  of Clreck for  Account in F u l l  
1. The acceptance by a creditor of a check stating thereson to be in full 

for a disputcd account is a satisfaction thereof when there is no 
ambiguity in the transaction and nothing to show that  its :~ccept- 
:LI~L+) R:IS up011 i l  dift'tvent understanding or agreement. lvalston 
7,. Coppel'8mith, 407. 

.\CTIONS (Right of alie~is to sue in courts of this State see Aliens A a- 
l'ime from which action is pending see Abatement and Revival B a- 
Actions against municipal corporations see Municipal Corporations J- 
Misjoinder of parties and causes see Pleadings D b-Separate actions lie 
on sheriff's bonds see Principal and Surety B c 3, 4, 5-Separate actions 
for injury to person and property see Abatement and Revival B b 2- 
Independent action must be brought to subject surplus after foreclosure to  
payment of subsequent judgpent see Mortgages H 1 1). 

1) Commencement of Actions. 
a .Ummer, F m n ,  uud Tintc of Commetmrnent of Actions 

1. The commencement of a civil action is a t  the time of the issuance of 
the summons, from which time the action is pending. Atkinson v. 
Qreene, 118. 

hDVAXCEhIESTS see Descent and Distribution C b. 

ADVERSE POSSESSION (Easements by prescription see Easements A a ) .  
A Xature and Requisites. 

I Adverse Claim bu Tenant or those Claiming under H i m  
1. Where the relation of landlord and tenant esists, the tenant will not 

be permitted to  dispute the landlord's title, either by setting up a n  
adverse claim to the property or by undertaking to show title ill a 
third person, during the continuance of the tenancy, or without 
first surrendering the possesSion to. the landlord. Pitmait v.  Hunt, 
574. 

2. Where a tenant on land takes possession under the title of the lnnd- 
lord, the possession of the tenant is  deemed in law the possession 
of the landlord, and in order for the tenant to acquire title by 
adverse possessio~~ he must show possession for twenty years ufter 
the termination of the tenancy under a written lease, or, where 
there is no written lease, from the payment of the last rent, and if 
the title is  claimed under color, seven years sufflcient possession 
must be shown. Zbid. 

AGENT see Principal and Agent. 

AIDERS AND ABETTORS see Criminal Law 0 a. 

ALIENS. 
A Rights and Disabilities. 

a Right to Sue in Courts 01 t h b  State  
1. A nonresident alien of a friendly nation may invoke the jurisdiction 

of the courts of this State to  maintain his rights of property in 
the absence of statutory restrictions. Berger v. Stevens, 234. 
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A I A I O N Y  see Divorce E. 

ABSWJCR see Pleadings R .  

A S a t u r e  ant1 Growid of Appellate Jurisdiction of Sulnwue Court : I I I ~  

Judgments and Decisions Reviewable. 

3 .  \There a demurrer  to  a com111:1i11t in a c i \ i l  suit  on the  ground of i ts  
insufiicieucy t o  s ta te  R c a u w  of action, has  1 ~ 1 1  orerrnlctl, the pro- 
cedure for t he  defendant i s  to  except t ~ u d  duly :lpl)e:~l to  the 
S u ~ r e u ~ e  Cowt ,  and \ \here lie has  appei~led,  but has  failed to prose- 
cute i t ,  lie may not plead and again deluur before another judge of 
t he  Superior Court  a t  a snbseque~i t  te rm of court, the  action of the  
fornier judge in rc>fusing the  motion bcing co~~clus iye .  C. S., 601. 
Pore ~ 1 .  Co. v. Pcncock, 738. 
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discovery through t h e  record, Rule  19, sec. 3, and  otherwise the 
appeal will be dismissed on the  appellee's motion. Cecil v.  Lumber 
Co., 81. 

G Briefs. 

I E r c e p t i o ? ~ ~  %ot Di.scussed i n  B r i e f s  Deemed Aba t tdo~~cd  

1. Assignments of e r ro r  based on exceptions to  instruc,;ions which a r e  
not discussed in the  brief filed in the  Supreme Court  a r e  taken to 
be nbandoned on appeal under Rule 2s. Stone v.  R. R., 429. 

2. Esceptions upon the  t r ia l  and  taken in t h e  record on appeal a r e  
abandoned when they a r e  not d i scussd  in appellant's brief. Rule 98. 
Rhodes 1%. Tnnwer, 46s;  Brllant t'. Construction Co., 639. 

J Review ( I n  actions contesting elections see Elections I d-In criminal 
cases see Cr i~n inn l  Law L e ) .  

1. I n  i ~ ~ j u n c t i v c  proceedings the  Supreme Court  has  t111 power to  find 
the  f i ~ c t s  a n d  to  review the  findings of fac t  by the t r ia l  court. 
Scott  v.  G i l l k ,  223. 

2. While the  Supreme Court  may review the  cvidenc~? on appeal in 
injunction grocrcdings, t h r r c  remains t he  presumption tha t  the  pro- 
reedings and judgment of t he  lower court  a r e  correct with the  
1)nrden of proof on the  appellant to  show error.  Lurid Co. v. Colc, 
4R"; Rocbrtclc v. Cnrsou, .I!)?. 

3. An n p l m l  i ~ ~ v o l v i ~ ~ g  the  validity of a n  order dissolving a temporary 
restraiuing ordcr mndc ujwn n motion t o  show cn l se  will not In> 
con.;itlercd ou nppcnl to  the  Supreme Court  when it appears t h a t  
t he  net so11gl1t to he res t r :~ incd 113s alrcndy been done. Bo!jtl v. 
ICroolis, M4 ; GICV~L V. Cttlbrcth, 655. 

4. Wlrcrr a tcmpornrg rcwtrnining order  h n ~  been grar ted against  a n  
assessnient ngninst p ro l~c r ty  by n town for  street i inprovrmrnts 
up011 tllc grounds of i~~suf t ic . i r l~ry  of petition, a ~ l d  tha t  t he  nssess- 
mrn t s  w r c  confiscatory, tllc ~ ) l i~ in t i f f s  being some of those assrssecl 
who lu1t1 not pnitl: Hrlti, t he  refnsal of t he  t r ia l  j u lgc  t o  rontinue 
t h e  injunction to  t he  hearing will be sustained o ~ i  allpen1 in thc  
n b w ~ c c ~  of satisfnctory evidence to  support the t letc~rmi~intivc nllc- 
gations of t he  complaint. Jfntshnll  v. Kfrno.s.t.illc, Gi4 .  

b Of Discrctiort of Court 

1 .  A motion for  the  removal of n cause from onc county to  another for  
c o n v e ~ l i r ~ ~ c ~ r  o f  w i ~ n v ~ s r s  nnd to  prolnotr t he  ends of jns t iw is 
aildrchscd to  t h e  sountl tliscrrtion of t h r  Superior C ~ n l r t  jnclgc, anti 
is  not subject to review in the  S n p r c ~ n e  ('ourt e\cepl. ~ l l ~ o n  : I I ) I I W  of 
th is  discretion. C .  S., 450. Grim( s v. Fulfo?t, 64. 

1. Where :I jntlglnent of nonsnil h:ls bcrn grnntetl, and t l~c rca f l c r  t l ~ c  
t r ia l  judge has  rcstorccl t he  ca:un<c to  the  docket ullon t l ~ c  qrol~ntl  
of escusnl)le ~ ~ c g l c c t  ant1 :I ~n r r i t o r ious  tlcfv~~sc', thc  n l~pe l l .~n t  must  
a l ~ t l y  r ~ q u c s t  thc  t ~ i t r l  court  t o  find tht. fac ts  upon which tlrv jutlg- 
ment i s  hnscd, :uld w11cn th is  has  uot bccn tloilc, nud tllcy do not 
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appear  of record, i t  will be  presumed t h a t  they support the judg- 
ment rendered a n d  i t  will be affirmed on appeal. Rrctledge v. I ' i tx-  
gerald,  163. 

2. Where the  record does not show a request  by the  defendant for a 
finding of fac t  by the  t r ia l  court  upon nh ich  h e  continnes a tem- 
porary injunction t o  t he  fins1 l l e a r i ~ ~ g ,  t he  presumption is  t ha t  t he  
court  found the  fac ts  to  be a s  alleged in the  complaint, and his 
order based thereon will be affirmed. Scott  v. Gillis, 223 3; X o ~ b u c l c  
v. C a r s m ,  492. 

3. Where the  t r ia l  court  is  authorized to  find t l ~ e  issuable f:tcts in con- 
troversy in  lieu of a jury,  his findings supported by sufhcicnt legal 
evidence will be sustained on appeal. Brovrn v Sheets, 26% 

4 Where the  s ta tu te  authorizing the  establishment of a county court  
provides t h a t  a pa r ty  waives h i s  r ight to  a jury tr ial  nlllrss h e  
d e n ~ a n d s  i t ,  t he  finding of the  court t h a t  a jury tr ial  h:ltl been 
ehyre<sly n a i ~ e d  by t h e  parties l i t igant will 11e c o ~ ~ t r o l l i n g  on 
appeal,  the presumption beinq in  favor of the  corrrctness of the  
~)roceedings wi th  t he  bnrden of showing cr ror  on the  appellant 
Ib id .  

5. 011 appeal wl ie i~  there  is  no finding in t he  record in regard to facts 
upon which :I n r i t  of assistance is  granted,  and no e\ception to  the  
r e fnwl  of t h r  eourt  to make such finding, i t  is  presume11 tha t  the  
j u d q n e ~ i t  ; t t~thorizinq tllc i isnancc of the  n r i t  is  correct a~ r t l  t ha t  
t he  pctitioncr ncqnireil only the  land tleicribed in t l ir  deed of trust ,  
i n  t he  judgment of t h e  court, and in the  commissioner's tlcctl, ant1 
the  jntlgmrnt will Ile upheld TVnrrhonue Co. I$. 18111~9, 476. 

6 Wliere ;in agreement  as signed by oue purporting to  be an  attornex 
for petitioner in procreciiugs under tlie Tor r rns  i i , t ,  l~nt l  tile Supr- 
r ior Court  has  c1e11ied the  motion of the  petitioner to dismiis the 
action upon the  ground of a n  invalid j u r r ~ t  appment ly  issnrd I)v t l ~ r  
t l w k .  i t  mill be presumed oil appeal t h a t  t he  judge brlow made 
sufficient findings of fac t  t o  sustain his action in tleuying the  pcti- 
tioner's motion to  dismiss t he  proceedings, and the  petitioner Inas 
uot sustain h is  averment t ha t  the  attorney was  not au t l~o~ izc~c l  by 
1ii1n to  so act ,  tlicrtx 1)eing no finding to  support  his contention 
V o r g m  v. R. R., 568. 

7. \There the finding of f ac t  and conclusions of law of the  refcrec a r e  
supported b~ coml~etent evidence ant1 al?gro\etl by the t r ia l  j~ltlge, 
they a r e  presumed correct on appeal, and upon failure of tlic :1p- 
prllrmt to  s h o n  cr ror  t he  judglnci~t will he nffirrnetl. I2icic z' II I: , 
035 

d B z c t d e ~  o f  Shozcitcg C r ~ o r  o t ~  .lppftrl 

1. While t he  burden i s  on the  plaintiff in :in action welting injnnrtive 
relief to  illow irreparable in jury  entitling him to the r c l ~ ~ i t n l ~ l e  
relief sought, n h r r e  t he  equity I1:ls been granted in the  Sr~ycr ior  
( 'ourt ,  i t  is upon the  appealillg tlrientlarlt t o  show e l ro r  in the 
Supreme Court. Itco7t!l Co. v. I l n r n t s ,  6. 

2 .  On appeal to  t he  Supreme Court  t he  burden of showing cr ror  is  on 
tlie appellant S o u c e  v. I1ult11, 222 ; Scott  7.. G i l l i ~ ,  223; Ilrowtt v. 
PRcctc., 2 6 s ;  Roebitcb 2'. C a ~ s o ~ ! ,  4P2; Duic v. R. R ,  633. 
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e Harmless Emor and Questions hTecessnru to D'eternlinatiopz of Carlve 

1. The appellant is not entitled to a new trial for error of law relat- 
ing to a n  issue answered by the jury in his favor. Lipscomb G. 
Cox, 64. 

2. A new trial will not be granted on appeal when the action of the 
trial judge excepted to can by no possibility injure the appellant. 
Steer Co. v. Rose, 464. 

3. Objections to the admission in evidence of the contents of a letter 
alleged to have been lost upon the ground that  a proper search for 
it  had not been made is untenable when the objecting party has 
testified to the contents thereof on cross-esamin:~tion. Xelson 2;. 

&-elson, 466. 

4. Testimony of a witness over appellant's exception in explr~nntion of 
matter elicited from him on cross-examination, w i ~  h but little, if 
any, bearing upon the issue submitted, is  not l~elcl for reversible 
error under the facts of this case. I n  r e  Will of B r ~ A ~ l e l l ,  545. 

5. Where questions eliciting evidence objected to are  covered by admis- 
sions of the objecting party, the admission of snch evidence, if 
erroneous, is harmless and not prejudicial. Bridgeinan v. Inu. Co., 
599. 

6. Where the physician of the plaintiff who attended him nfter a per- 
sonal injury he had received testifies as  to matters the p l a i ~ ~ t i f f  
had told him after the injury, the admission in widence of the 
testimony of the physician will not t ~ e  taken as  wror when the 
matter objected to has been admitted in the plentlin:~ and is cnmu- 
lative of evidence of other witnesses not objected to. I11ycznt v. 
Const~.t~ctiot~ CO., 639. 

7. Where the plaintiff cannot recover in his action under any aspect of 
the evidence, error which may hare  been committed upon cnertnin 
phases of the case will not be regarded as  reversible, alld a new 
trial will not be granted. Rhodcs v. 1;pholster.y Co., 673. 

8. The refusal of the trial court to strike out a certain paragraph of 
the reply contradictory to one in the complaint will not be held 
for reversible error on appeal when the allegations thereof do not 
affect the result of the trial in the lower court. Chcclc v. G?.cgo1,1/, 
761. 

f Of Judgn~cnts  &'rcstnining or Ovo'ruling Den~zwrcr 

1. On appeal from the sustaining of a demurrer the only question pre- 
sented is the sufficiency of the pleading, taking its allegations to be 
true, and matters outside of pleading will not be cousidered. Gl(tss 
Co. v. Hotel Corporation, 10. 

L I)ismissal, Withdrawal or .ibandrm)ncrlt 
1. Where the plaintiff seeks injunction against the sale of a certain 

part of the lands under foreclosure of n mortgage, and a l~pe i~ ls  
from the refusal of the court to continue the temporary res t rn iu i~~g  
order to the final hearing, and then agrees that the loreclosure sale 
should not be restrained a s  to this part, his agreement is in effect 
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a withdrawal of his appeal i n  relation to such lands, and he  may 
not successfully prosecute i t  fur ther  in  the  Supreme Court. Iloud 
v.  Brooks, 644. 

APT T I M E  see J u r y  C a 2. 

ARRITItATION AND AWARD. 
I3 P1e:tding a s  Defense. 

a Right t o  Plead Award, Admissibility of Award in  Evidence, and Cow- 
sideration thereof by J u r y  

1. IVhere a n  award is  set  u p  in the  defendant's answer in  a n  action by 
the  plaintiff to recover for materials furnished the  defendant, and 
the award is attacked for being improperly. ~mlawful ly  and unfairly 
made, and the  award was  admitted in evidence without objection, 
a charge of the  court  to the jury that  i t  could not consider the  
award is  er ror  t o  the defendant's prejudice, entitling him t o  u new 
trial. Coe 2). Loan Co., 689. 

ARRICST. 
B On Criminal Charges. 

a Amount of Force Oflcer May Use iw Making Avrrst (killing o t h e r  
making arres t  a s  murder see Homicide). 

1. An officer of t he  law in making a n  arres t  is  required to  esecnte his 
war ran t  by orercoming force with such sufficient force a s  is  appnr- 
ently necessary under the  circumstances to comply with his duty 
a t  t he  time, and in so doing he  is  regarded in law a s  rightfully the  
aggressor. S. v.  l l i l ler ,  445. 

ilSSAU1.T UPON A FEMALE. 
D Trial .  

1. Evidence which tends only to show that  a male person over eighteen 
years of age met the prosecuting witness on her  way to a spring 
near a school she was  attending, and tha t  he  caught her by the  
a rms  for  a moment alld then released her,  using no improper Inn- 
guage, and that  she was  then afraid to  continue her way to th(> 
spring hecanse she  did not know "who all  was  over there" witllout 
testimony tha t  the  defendant caused her not t o  go to the  spring is  
insufficient t o  support an  instruction tha t  if, under the circum- 
stances, the  prosecuting witness left the  place where she 11:ltl n 
right to he, or  did not go to  the spring by reasor] of the tlefentlnnt's 
putting her in fear,  the  defendant would be guilty under t l ~ e  pro- 
visions of C. S., 4215, i s  reversible error,  and a new trial  will be 
awarded. S. v. Stansberry,  350. 

ASSISTANCE, WRIT OF. 
B Issuance. 

a Grounds 
1. Where land has  been sold by commissioners in foreclosure proceed- 

ings under a decree of court, and the  sale duly corllirmetl, upon 
possession k i n g  withheld f rom the purchaser a t  the  sale i t  i s  
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proper for  t he  court i n  i t s  equitable jurisdiction to  order a writ  of 
assistance to  evict t he  wrongful possessor and to place the pur- 
chaser in  possession of the  lands. 1Vareho?cse C3. v. Willis, 476. 

a Pleadings 
1. Where the  respondents in their  answer to  a petition for  a wri t  of as-  

sistance allege tha t  the  petitioner has  caused a subdivision of the 
property so a s  to convey land not described in  the  deed of t rus t  
under which the  petitioner seeks his relief, and the  allegations in 
respect thereto a r e  not denied by the  peti t ioner:  Held, the allega- 
tions have reference to  mat ters  of defense which do not require 
denial. Warehouse Co. v. Willis, 476 

AlTACHRIICNT. 
C I'roceedings to Secure. 

b Andav i t s  
1. An affidavit on a t tac l~nlent  defective in  fail ing to set  for th  the  fac ts  

a s  to defendant's being about to leave the  Sta'e, etc., may be 
amended by permission of the  court, and where  the court has  found 
with plaintiff upon conflicting oral  evidence, his findings has  the  
effect of an  amendment allo\ved by him. C. S., 799. Tliornbutg v .  
Burton, 193. 

2. I n  attachment proceedings i t  i s  within the  discretionary power of 
the judge of the  Superior Court to allow amendnir~nts in regard to  
minor defects. Pierce v. J la l lard ,  670. 

E Levy, Lien, C p t o d y  and Disposition of Property. 
b Notice, Lien and  Prioritu 

1. C. S., 500 and 807 a r e  to  be construed i ) ~  par i  mnieticl, and where 
notice of levy of attachment on defcudant's land in a county h a s  
been given under the  provisions of C'. S., S07, bg certification of the 
levy to the  clerk of the  court for t ha t  vounty nnd hi<, notation thereof 
on his judgment docket ant1 indexing in the  indes  I o judgments the 
efiect is  t o  take the  land in c ~ ~ t o d i a  lcgis, and ks not a n  action 
affecting the  t i t le to lands within the  purview ol' C S., 500, but 
from the day of such notice, unless the land is  released, the  attach- 
ment constitutes a lien superior to thnt  of a judgment rendered iu 
favor of another,  and a la ter  judgment in the n t tzch~nent  proccetl- 
ings relates back to the  filing and indexing of the attachment,  and 
where such notice under  C. S ,  507, has  been given, t he  filing of 
lis pendens in  the  same county under the  provision i of C .  S , 500, is  
uunecessary. Picme v. J la l lard ,  G79. 

ATTIlhCTIVE NUISAKCES see Electricity A b. 

AUTObIOI~11,ES-Srgligent driving of see I-Iigh\vays 13 ; cwnstituting mail- 
s l a~ igh tc r  see Homicide C ;  liability of employer for employees s w  
Master and Servant D b 2, 3 ;  Ihecut ion against  the  pcreon for wanton 
i u j n ~ y  f rom see Eyecution I i  a 1. 2 ;  in jury  from placi lg planks untler 
w11ec.l~ in  snow see Neglige~ice A d 1 ; rcs ipsa loqltitur d o ~ s  not arise from 
skidding see Kegligence A e 2 ; liability of manufdcture.  for warranties 
nlatle by dealer see Principal and Agent A b 1, 2 ) .  

BANIil lUPTCT see Building and Loan Associations D a 2 .  
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BANKS AXD RANICISG (Liabil i ty of banks  on checks see Bills and  
Notes I-worthlessness of stock a s  defense t o  action on note given therefor 
see Bills and  Notes A a 1 ) .  

C Functions and  Dealings. 

o Deposits 
1. The  certificate of deposit by a bank in t he  name of t h e  husbmid, pay- 

able to  himself "or" h is  wife does not fa l l  within the  provisions of 
C. S., 230, the  s t a tu t e  applying only where  t he  deposit is  made in 
t he  names of two persons and  payable t o  either, nor can constru- 
ing  t h e  word "or" a s  meaning "and" have  the  effect of creating a 
tenancy in  common. Jones  v. Fullbright ,  274. 

H Stockholders, nepositors a n d  Creditors. 

a Stc~tuforu  Liabilitu of Stoch-holdcra 

1. Section 18. chapter 113, Public Lams 1927, i s  constitutional and 
vnlitl, and is not in contravention of t he  Due  Process Clause of t he  
Fetlcral Constitution or the  Law of the  Land Clanse of t he  S t a t e  
Constitntion, since nnder i t s  provisions t he  statutory linlrility of a 
stocklioldcr of :In insolvent bank i s  not en fo rceab l~  by e ~ e c n t i o n  
nllder t he  order of the  Corporation Commission unti l  a f ter  he h a s  
been given notice arid a n  opportunity t o  be heard in t he  course and  
practice of our courts, and a n  appeal has  the  effect of staying e w -  
cution until his tlefense has  been determined before a jury. Cor- 
pora tzm Co,nmirs ior~  11 Jlztrphql, 42 

2. Where a fnrmc~r owner of shares  of stock in  a Irank has  sold, and on 
the  certificate. :~ss iyntd  h is  shares to :I purchaser,  ant1 some time 
thr reaf tcr  t hc  11a11k has  become insolvent ant1 the  liquidating agent 
of t he  I ~ a ~ l l r  appointetl by the Corporation Commission has  assessed 
1 1 1 ~  sh:~res agilinst tlie former owner whose name still appears a s  
sac,h owner on t l ~ e  books of the  bank owing to  t he  neglect of the  
t r :~nsfer  agent to  rcissne tlie shares  to  tlie purchaser :  I l c l d ,  t he  
ostcnsihlc owner should be relieved of the  assessment so made 
ngainst him. I ) n r d e r ~  7,. Coward, 3.5. 

3. I h t r g  on tlie bnol;.; of a 1)ank of t he  i swance  of stock to  t he  ilefend- 
a n t  wnglrt to  he hrltl for  his s ta tu tory  liability is  only prilnn facie 
c~i t l ( ,nce  t h a t  the  tlcfcntlant is  such owner. which may he rel)utted 
by hi? t,\ i t lc~iw,  a~ i t l  a verdict tlirectetl against  hiui upon conflicting 
evitlenc~e is  rcvcrqible error.  C'. S., 21!f(a). Corporntion Cornmis- 
sion v. I Inwis ,  20%. 

111 a n  ac t io~:  against  an allrgc~tl stockholcler in a bank to recover h is  
s ta tu tory  liallility, (' S., 2 1 9 ( a ) ,  cvit1c~~icc tending to  show t h a t  he  
hat1 not sulwcril~cd f o r  the  htock, hat1 r ewi red  no dividends nor 
acted a \  snch owner i? sl l tf i~ient t o  take  the  case to  t he  jnry in 
rr1)nttal of the  prima facie case raised by Iris a p l ~ e a r i ~ r g  on the  
Imoks of the I u n k  3.: :L s u b v r i l m  to  i t s  stock, and  nlone furnishes 
no evidcnce of ratilicaation or estoppel. Ib id .  

5.  A sol)scrilwr to  the  sharps of stork of a bank is  not relieved of h i s  
statutory l inl~il i ty lherton by selling the  stock unless the  t ransfer  
is ruatle on tlic books of t he  bank in  accordance With the  statute.  
3 C. S., 210(d ) .  Ibid.  
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6. Where t h e  name of a person remains on the  books of a bank a s  a 

stockholder on the  da te  of the  bank's insolvency, and so  nppears 
when the  insolvent bank is in the  hands of a liquidating agent 
appointed by the Corporation Commission, C. S., 2 1 9 ( a ) ,  Vol. 3, 
his statutory liability to the  amount of the  pa r  value of his shnres 
subscribed is not affected by the  fact t h a t  he had prior requested 
the  cashier of the  bank to  sell his shares when the cashier had not 
been able to do so, and the  sale had not been made nlid the  shares  
had not been transferred on the  books of the  bank: to  another. In 
re Trust  Co., 613. 

7. The  statutory liability of the holder of bank stock for t he  amount 
t q u a l  t o  the  pa r  value of his shares  i s  contractual and exists from 
the  t ime of the purchase of the stock, and chapter 113, Public Laws 
of 1927, does not a l ter  nor enlarge this liability, but has  reference 
only to  the  procedure to  enforce it, and the  defense that  the stock 
was  bought prior to the enactment of the  s t a tu t e  of 1927, and tha t  
the s ta tu te  could h a r e  no retroactive effect, is  1intenab:e. I b i d .  

8. Where the  holder of stock of  a n  insolvent bank is  also a depositor 
therein, only such dividends a s  he receives on his deposit may be 
credited by the liquidating agent of the bauk upon his indebtedness 
to  the  bank on his statutory liability a s  a stockholder, and he is  
not entitled to  have the  total  amount of his deposit applied a s  n 
payment on the assessment made against  him by reason of his 
statutory liability. Ibid. 

I3II.LS AND XOTES (Agreement in note to waive homestead see Homc- 
stead D a 1 ) .  

A Requisites and  Validity. 

n Consideratiola 

1. Where in a n  action on a note, the evitlence tends to  show tha t  the 
consideration for  the  note was  certain shares of bank stock and 
the promise of the payee to make the  payer :1 director of the balik, 
and tha t  the payer was  made a director and, acting ns sucli 
dirtytor,  voted for and received dividends upon his stock, the ese- 
cution of the note being admitted, upon the  1 ~ t e r  insolvency of the  
bauk the payer may not maintain the position tha t  there was  a 
total  failure of consideration, and an instruction t h a t  tlio jury 
should answer the issue of indebtedness in  favor of the  defendant 
if they found the stock t o  be worthless is  reversible error. Otoens 
v.  Cars tarphm,  424. 

2. Where a husband and wife execute a promissory note under seal 
secured by a mor tmge  on lands,  the seal nffised thereto imports 
t ha t  a good and sufficient consideration had been ;given for it, and 
in an  action agaiust  them by the  holder of the  note in due course 
the defense of nz~dum p a c t u n ~  is  not available to I he wife. Cowen 
v. William, 432. 

I i  Negotiability and  Transfer.  

b T rans fw by Endorsement 

1. Where the plaintiff has  agreed to lend money to  a borrower upon 
security of a deed of t rus t  on lands, and has  sent i t s  check payable 
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to the \)orrower and to the at t t~rnry in order tlrat thc title to tlre 
lantls be unencumbered before thc money sl~ould  pa^ to the hor- 
rower, an endorsement by the attorney tor llim\clf :tnd :13 ngt~nt, 
for the borrower, is an improper cntlorwmt~~rt for thc lmrro\\cr 
I3a)lli v. LZanli, 526. 

2. In an action to recover of the drawee bank for tlie ~ ) : ~ y n l c ~ ~ t  of a 
check when it  was not properly endorsed, and the qnrstion of 
whether the endorsement was proper, is tlie sole matter a t  issue 
under the pleadings and atlmissions upon the trial, the introduc- 
tion of the check in evidence by the plaintiff &honing pajrnent antl 
endorsemcnts, is competent over the objection of t l ~ c  dr:t\vre b:ink. 
Zbid. 

C Rights and Liabilities upon 1';ndorsement or Transfer 

a Rights and Liabilities of Endorsers 

1. Where a person presenting a note to a bank is required to endorse i t ,  
and later to endorse the drawer's check payable to the bank antl 
taken by it in payment of the note, and the check is not paid antl 
is charged by the bank to tlie endorser's account therein, the 
endorser so paying the check is  snbrogated to the rights of thc 
paxee bank and becomes the real party in interest and may prose- 
cute an action against the drawer, payee, and collecting banks 
under the provisions of C. S., 446, to determine the liahilitp of the 
parties. Morris v. Clew, 253. 

2. There is no contractual relation between the drawer and endorsers of 
a check, and each endorser is responsible only to its immediate 
endorsee upon an invalid endorsement by the payee, and the drawer 
of the check is not entitled to a judgment against them for the 
amount of the loss. Bank v. Bank, 526. 

D Construction and Operation. 

5 Notes in  Series; Acceleration 

1. Where there is  no provision for acceleration in a series of notes 
secured by a mortgage on lands, but the mortgage itself provides 
that a failure to pay any of the notes or interest when due shall 
mature all the indebtedness thereby secured : Held, the provisions 
for acceleration appearing only in the mortgage affects only the 
right to foreclose the mortgage and does not affect the notes, and 
when action is taken before the maturity of some of the notes, as  
to them no recovery can be had. Brown v. Osteen, 305. 

b As to w h e t h a  Signers a re  Makers or Endorsers, Evidence thereof and 
Lialn'lity 

1. An endorser of a note is one who writes his name on the back 
thereof, C. S., 3044, and one who writes his name, with others, on 
the face thereof after the written obligation to pay, is prima facie 
regarded as a maker, and he  may not show a different liability a s  
against the holder or payee acquiring without notice, but may show 
primary and secondary liability as  against the other signers of the 
instrument by sufficient competent evidence. C. S., 2977, 3041. 
Howell u. Roberaon, 572. 
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I Checks (Endorsement see IWls and Kotcs B, C ) .  

a Acceptance and Liability of Drawce Ba~tli  

1. Where the evidence is conflicting as  to wlietl~cr a drawee bank 
accepted the cl~eck of a drawer bank, charged it to the account of 
the drawer bank, and tliat the charge rcquni~~ed on the books of the 
drawee bnnk until tlie ncxl day, whcn the clrarvcv~ bank ~unrlted the 
charge "error" on account of the insolvency of tl~t.  drawcr hailk on 
tliat day, and returnc3tl the cheek protc.stct1, the qnestion of the lia- 
hility of tlie drawee bank tliereon is properly s ~ ~ b n ~ i t t e t l  to the jury, 
and jndgrntwt upon its verdict in favor of the plaintiff will be 
affirmed on rlppeal. Nortin v. Clave, 2M. 

2. While a bank is not ordinarily liable to the payer (r: a check i t  may 
become liable to him upon its acceptance or certification of the 
check, and where the bank has paid the check otherwise than to the 
payees or some person authorized hy them to receive puymel~t and 
has charged the amount to the drawclr, the bank has accepted the 
check and the payees may hold i t  liable thereon. I n  this case the 
drawer hnving autl~orized payment as  if mndc to hearer is estcpped 
from holding the bank liable, and had agreed to save the bank 
harmless in the action. nawvon v. B m k ,  400. 

3. The obligation of a bank to pay the check of a depositor from the 
moneys on deposit rests upon the relationship of debtor r~nd 
creditor, the bank being required to make payrnei~t to the drawer's 
payee upon proper presentment and endorsement of' the check, with 
the burden of proof on the drawee bank to show n proper pnyment 
when this is a t  issue, and in the absence of evidence thereof its 
motion for judgment a s  of nonsuit will be denied. Ibid; Bank v. 
Bank, 526. 

4. Where a check is payable to two or more persons as payees, or to 
their order, the amount of the check must be paid to both pnyees or 
upon the order of both, and paymeut to one of the payees or to tlie 
order of one without the authority of the other, does not discharges 
the bank of its liability unless the payees are  partners, and evidence 
of payment to one of the payees is properly excluded. C. S., 3022. 
Dawson v. Bank, 490. 

5. Evidence of a local custom of paying checks of tobacco warehouse- 
men a s  if made to order, is properly excluded in nn action by the 
payees of a check, after acceptance by the bank, against the bank 
for  paying the check to others without their authority or endorse- 
ment, title to  a check being transferable only by endorsement and 
delivery. C. S., 3010. Ibid. 

6. Where the drawee bauk has received through the course of collection 
from other banks and paid a check with a n  improper or unauthor- 
ized endorsement which has not been subsequently ratifled by the 
payee of the check, the relation of debtor and creditor exists be- 
tween the drawer of the check and i ts  drawee bank, and the drawee 
bank is liable to the drawer of the check upon t:he unauthorized 
payment. Bank v. Bank, 526. 
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h Rights aud Linbilities of D r a m r ,  Pa?/w.  13n117; of Dcporit atrd Bc1117cv 
in  Coursc of C'ollcction 

1.  A collecting bank makes a good prcsentmmt of :i check for p a j ~ n e n t  
bg forwarding it  to the clrawec bank in anothrr city by innil. 
X C. S., 1'20(n). B?aszcclZ V .  B a ~ l i ,  229. 

8. A bank receiving from the payee a check on a bank in a different 
town performs its duty by sending it for collection in clue course 
to its reputable correspondent hank a t  or near the place of pny- 
ment. gualls V. Bank, 438. 

3. One depositing r~ check for collection in a bank is not ordinarily 
houud by a custom among banks that a collecting bank accepts t h ~  
draft of the drawee bank oil another hank in payment. I ~ t a s m l l  
.v. Bank, 229. 

4. Where the payee of a check deposits it  in a bank for collection and 
does not thereon indicate that the collecting bank is to require pay- 
ment in money, he authorizes the collecting bank to collect in due 
course of mail :~nd comes within the provisions of 3 C. S . 2 0 ( : 1 a ) ,  
220(g) as being a check presented by or through a "postoftice," and 
the collecting bank is not liahlc for accepting the check of the 
drawee bank on another bank, resulting ultimately in nonp:~y~nent, 
and the payee must suffer the loss thereon. Ihid 

5. The payee of a check has the right to demand payment by the drawee 
bank in each if the drawer has therein a deposit sufficient for pay- 
ment; and where a bank receiws a check in payment of :I 11otc 
and elects to put it  in the hands of a Federal reserve bank for col- 
lection, which bank accepts the check of the drawee bank on 
another bank in payment, when the check would have been paid in 
course of collection had cash been demanded, the drawer aud en- 
dorsers on the original check are  relicred of liability thereon, and 
may not be held if the cheek of the drawee bank was not llaid 
becauqe of its lnter i~isolvency, C. S., 3108, 3167, 3012; and this 
result is not affected by 3 C. S., 220(aa), providing that a drawee 
bank may pax a check drawn on it  by its check on another bank, 
unless the face of the check demands payment in cash, when the 
check is presented for payment by any Federal reserve bank, siuce 
the payee bank has the option of presenting the check for payment 
through the Federal reserve bank or not. Morris v. Clem, 253. 

6. Where the payee of a check drawn on a bank in a different town 
deposits i t  for collection in a bank without requesting that  pny- 
ment by the drawee bank be demanded in cash, and in due course of 
collection the check is sent by the bank of deposit to its reputable 
correspondent bank, which in turn sends i t  to an intermediate 
bank for collection: Held, the check, being sent through the post- 
office, is payable by the drawee bank by its draft on its reserve 
funds in another bank, and the bank of deposit is not liable to the 
payee upon the ultimate nonpayment of the check b e c a ~ ~ s e  of the 
insolvency and nonpayment of the draft of the drawee bank. Public 
Laws of 1921, ch. 4, sec. 39. QualZs u. Bank, 438. 

7. Where a bank receives from the payee a check drawn on a bank in a 
different town, and sends it in  due course to its reputable corres- 



INDEX. 

RILLS AND SOTES I b-Cotrtitbued. 

pondent bank, which sends i t  to a n  intermediate bank for collec- 
tion: Held, the bank in course of collection is i he agent of the 
payee and not the bank of deposit, and the bank of deposit is not 
liable to the payee for the negligence, if any, of tht2 collecting bank. 
Zbid. 

8. The failure of the bank of deposit to promptly notify the payee of 
the nonpayment of a check deposited by him wilt not subject the 
bank to liability in damages when no damages are  show11 to have 
resulted therefrom. Ibid.  

9. Where banks in the course of collection of a check have successively 
guaranteed all  prior endorsements of a check, each of sucb bunks is 
responsible only to  its immediate endorsee upon an invalid endorse- 
ment by the payee under the separate contracts or agreements among 
themselves, and the drawer of the check is not entitled to a j d g -  
ment against them all for the amount of the loss. Bank v. Bank,  
526. 

c Rights and Liabilities of Parties upon Certification 

1. A drawer of a check by having the drawee bank certify it  bc>fore 
delivering i t  to  the payee of the check does not change the status of 
his liability thereon, the effect being to add the credit of the balllr 
to that  of his own; but i t  is otherwise if the payee of the check 
accepts it  uncertified and then has it  certified by the drawee bank 
instead of presenting i t  for payment, for then the credit of the 
bank is substituted for that  of the drawer of the check and the 
liability of the latter on the check he has issued ceases. C. S., 
3115. Investment Trus t  v. Windsor ,  208. 

2. Where the evidence is conflicting a s  to whether the drawer of a 
check has it  certified a t  the drawee bank or whether this was clone 
by the payee thereof or his agent, a peremptory instruction that  
the drawer of the check was relieved from liability is reversible 
error, the issue being for the determination of the jury under 
proper instructions. Ibid. 

BUILDING AND LOAN ASSOCIATIONS. 

D Insolvency and Receivers. 
a Rights  and Liabilities of Borrowing Stockholders 

1. Equality among the stockholders of a n  insolvent building and loan 
association requires that the solvent credits of the association be 
collected, thus placing the borrowing and nonborrowing stockholders 
on a parity; second, that  the debts be paid, and third that the 
balance be distributed according to the respective rights of the 
parties, and the borrowing stockholders are not entitled to first 
deduct from their debt to the corporation the amounts they have 
respectively paid on their shares of stock from the amount they a re  
obligated for on the mortgage debt. Earnhardt u. Brown,  204. 

2. Where a borrowing stockholder in  a building and loan association has 
filed his proof of claim in bankruptcy proceedings of the association 
in the Federal court and brings suit in the State court to enjoin the 
foreclosure of the mortgage securing the loan, he may not success- 
fully maintain that  the trustee in  bankruptcy, appointed in pro- 
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ceetlings regnlar upon their face, made a party by order of the 
State court, was not a necessary party therein, nor Rre his rights 
prejudiced thereby. Ibid. 

CANCELLATIOS O F  ISSTRUMEXTS. 

A Right thereto and Defenses. 

b Cancrllntion for Fratid 

1. Where the presunlption of fraud does not apply to a deed giren by 
a mortgagor to the mortgaqee on lands not embraced in tlie mort- 
gage, the mortgagor in her action to set aside the deed must allege 
in her complaint facts with such particularity a s  to show the fraud 
upon which the action is based, and in the absence of sufficient 
allegations in this respect a demurrer thereto is properly sustainrd. 
Tull v.  Harvey, 32'3. 

CARRIERS (Duties of railroads other than a s  carriers see Railroads; use 
of freight platform a s  trespass see Trespass A b I) .  

B Carriage of Goods. 

g Liabi l i t l~  for  Goods after ,lr?.ical at Destinatio)~ 

1. Where a shipment by common carrier arrives a t  its destini~tiun and 
is placed on a platform of a station owned by another carrier and 
used by it and the initial carrier jointly, and notice of the arrival 
of the shipment is duly given, the liability of the carriers is 
that of warehou.;emen; and in this case Ileld, evidence of the negli- 
gence of the carriers, resulting in the destruction of the shipment 
by fire, was sufficient to be submitted to the jury, and the jury 
might place tlie liability upon either one or both as  they found the 
negligence of tlie parties to be from the evidence, with the burden 
of proof on the plaintiff to show negligence by the greater weight 
of tlie e17idence. Grnvcs .llills v. R.  R., 388. 

CAVEAT see Wills D. 

CHARITABLE HOSPITL4LS see Hospitals B, 

C H A ~ T E L  MORTGAGES see Sales I. 

CHECKS see Bills and Notes I. 

CIRCUMSTAR'TIAL EVIDENCE see Crimiual Liw G m. 

CITIES see Municipal Corporations. 

CLAIM AND DELIVERY see Replevin. 

COAIMUNICATIONS WITH DECEDENT see Evidence D b. 

COMPROMISE AND SETTLEMENT see Bccord and Satisfaction-As rnti- 
fication of fraud see Fraud B c 1. 

CONDITIONAL SALES see Sales I. 



COSSOLIDATEI) STATCTICS ( fo r  convenience in annota t ing) .  
SEC. 
91. Dcrcl \aid bccansc not rcpstcrctl  nntler the provision'; ot  this section 

may bc :1dmi\41le :I> e\itlence of tvl11it:lble title. Acarr L.. Bras- 
tc.cll, 516. 

l R i ( 3 ) .  \Vl~crc. niecc is cwtitled to tlirtribution 21s next of ldn and survives 
intest'lte, ulmn her t lwtli  her llusbontl i s  entitled to  d~st r ibnt ion.  
I11 re  E>ta t c  o f  Irrrllncc, 33 L. 

210(a ) ,  Vol. :>. Name on books of ballli a s  stockholder t >erein i s  prima 
facie c~ ide i i ce  of fact  and takes c a w  to the  jury, but may be re- 
butted. Co~pora t ion  Com?itissioti c. I i a r r i ~ ,  202. R-quest by stock- 
holder fo r  cashier to sell his stock does not relievch stoclrholder of 
<t:~tutory liability thereon when w l e  has  not bee1 made. I n  re  
il'rrtst C'o., (X3. 

219(d ) ,  Vol. 2.  Stockholdrr of I ~ a n k  is not relieved from s t ~ t u t o r y  liability 
un1e.s trancfer of stock appears on boolts of bank a s  pro\ided for 
hx  this section. C'orpm-ation Contmissio?~ v. Harris 202. 

22O(na),  Vol. :l Rnnk of deposit not liable on check when mailed for col- 
lection when there war  no instruction to tlrmand ca ih. RrastcelZ t'. 
I l ( ~ n k ,  229. 

220(11). ('ollecting I~nnk  makes good presentment of check by sending i t  
through t h r  mail. Ilraszacll c. Hank,  220. 

3 0 .  Certificate of deposit t o  husband p a ~ i ~ b l c  to husband or  wife does not 
make them tenants in common, nor operate a s  gift in ter  t i i ~ o s  to 
wife, and upon husband's death  wife's agency to  n i thdraw is ter-  
minated. Jones v. Fi i lb~  ight ,  2i4.  

2iD. Section is of retroactive eff'ed. and,  beiug in derogation of common 
law, to be strictly construed, and does not extend to inheritance 
f rom maternal uncle. I n  r e  Es tn t e  of Wallace,  334. 

358. Where parties have conflicting interest, r~tlmissions of ailruinistrntor 
bank i~ not admissible against  w r r t y  ( "or r~~r t i~ s io i~rns  of Chou'au 
v. Bank ,  410. 

4-41(1), 1160, 11GR. Construed in paii m n a t t ~ ~ u  in regard to  assessing stock 
to  pay creditors. S t a tu t e  of Limitations runs  f rom demand of di- 
rectors when corporation solvent, otherwise from demand of re- 
ceiver. Redrying Co. v. Gurlcy,  56. 

441 (9). Creditor taking mortgage not barred it1 action t o  set aside deed fo r  
f raud which had been registered for  three years, under the  facts of 
th is  case. Rhodes v. Tanner ,  458. 

446. Endorser of check paying i t  i s  subrogated to rights of payee, N o w i s  
v. Cleve, 253. 

456, 507. Joinder of purchaser under conditional sales contract and his  
vendee is proper. Xusic Store v .  B O ~ I B ,  174. 

470. Motion t o  remove cause for  convenience of witnesses i s  discretionary 
wi th  t r ia l  judge, and his action not reviewable in  absence of abuse 
of discretion. Goins v. Sargent,  84. 

475. Action is pending in Superior Court f rom issuance of summons, and  
subsequent action on same subject-matter will be abuted. itforriaon 
9. L&P, 79. 
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COKSOT,II).ITISIl 8T~\TI~TI;S-C'onfin1ced. 

si-;c. 
.jOo. ,807. Statntcl-: construed 111 put i )trcltc, rtr, :111cl notirc of liu perrdeits 

nlincxrtLswry iu :rttaclrrncnt Pierce u. .l[nilard, G!). 

.?I1 ( 6 ) ,  535. Plrndiugs xi11 IN? lil~er:lIIy construct1 to give substantial  
justice. ('ole, v. Il'clgno-, 6% 

.515. Suprrior Court may allow filinq of :~niendctl pleadings nithit i  ten d:lyS 
:if trr  ccrtific:~tion hy Supreme Court Clerk of jntlgmerit upholdil~g 
j~ictqnwnt snstnining drmurrer.  Jiorrre v. Clcxc, 253. 

517. Plea ill : ~ l ) : ~ t i ~ n ~ t ~ n t  011 ground of pentling :rction may be taken by way 
of :~n<wcr .  Icn,rh. I - .  B ~ ~ ~ c l t l h u r a t ,  Oli5. 

.?IS. \Vhm and wherc clcnlurrer t o  qr~fficiency to coml)lnint nlny he made. 
I'orcw Co. v. Peacock, 703. 

Z34. 634. Ikftsntlnnt must ask  for  bill of ~mrtic.ul:~rs or move that  plaintiff 
1w rcqnired to : ~ n ~ c n d  if he desires co~nl)laint  to be matie more 
definite. Cole n. IVng)ter, 093. 

fC:T,. Uen~ur re r  sustaiued wlicre el idt'nce, though conflicting, was  sufficient. 
Lee c. 1'1.0d1icc CO., 714. 

547, 549. Judge tuny cillow nmendnle~lt  which does not substantially 
change cnuw of action Ilridgcmtrt~ v. Itts. Co., 600. 

.i(i4. Failure to pivc alternate instructions held not reversible error. 
Lipivcontb r Cox,  64. Instructions which do not fully explain ltlw 
 rising from e l  idence r e re r4h le  error.  Trillium$ v. Coacl~ Co., 12. 

.iA7. Judyment ac; of t~onsui t  rendered where plaintiff's evidence discloses 
c~ontribr~tory nexligt~ncr barring recovery wac; proper. Davis v. 
Jaffm'es, 712. 

568. Par t ies  may waive right to tr ial  by jury under provisions of statute,  
and in  nmndnmus waiver i s  made by failure to  move in a p t  t ime 
for jury trial. Electric Co. v. Light Co., 766. 

396: Where jutlgment by defxult and inquiry is  rendered plaintitT i s  en- 
titled to a t  least  nominal damages, but inquiry should be made a t  
s u b s q n e n t  term. Foster v. Human, 159. 

600. I n  setting aside judgment meritorious defense must be found by t r ia l  
judge. Bowie v. Tucker, 671. 

601. Judgment of Superior Court unappealed from is  binding on another 
Superior Court  judge. Power Co. v. Peacock, 735. 

026. Special judge a t  chambers may not hear  controversy without action 
when he  has  not been appointed to  hold term of court. Green v. 
Stadiern, 472. 

768, 673. When execution against  person i n  civil action is proper. Evi- 
deuce held sufficient for  order for  execution against  person of de- 
fendant a f t e r  re turn  of judgment unsatisfied in action for  injury 
caused by reckless driving of automobile. Foster  v. Human, 189. 

'799. Court may allow amendment of affidavit i n  attachment,  and court's 
finding of fac t  may h a r e  effect of allowing amendmeat. Thornburg 
9. Burton, 193. 
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SUS. I'itrty must niove ill apt  time for trinl by jury in mnndnmus or right 
thereto is waived. Elt.ctric Co. v. Light Co., 766. 

NiD, 870, 871. I t  is not necessary that  taxpayer be candidate to office con- 
tested in order to be relator in quo warranto. Jurisdiction of 
Superior Court not ousted by provisions in charter of municipality. 
Ho?tlding v. Davis, 731. 

!)Si. Statute as  to debt or default of another does not apply where parties 
hs~ve pec~uiinry interest in transaction. Coze v. D'llard, 344. 

9 O G .  Yoluntary trust in personalty is revokable by donor wheu remainder 
affected by coutingent interests. Atanback v. Bank, 292. 

10!)7. Order of Cor])ortition Commission that defendants submit plnlls for 
IN:W ~ : I S P W I ~ W  station is appealable. Corporatiou Commission v. 
R. R., 699. 

1130. Wl~ere  agent for the making of conditional sales contract i s  a cor- 
poration signing of contri~ct by it  by its presid12nt is sufficient. 
Pick v. Hotel Co., 110. 

It!):{. 1194, 1198. I ~ p o n  the expiration of the charter of a corporation the 
tlirectors hold the assets in trust for creditors and stockholders. 
Snrith v. Dicks, 355. 

1476, 1477. Possessory action in ejectment in justices' court terminates 
upon questions a s  to title being raised. Ogburn zl. Booker, 657. 

1654. Rule 2. Advance to child defined. Pnsclra,l v. Pa.schal, 40. 

1654. Rule 9. Devise to husband and wife for life remnind~x to their heirs 
takes the estate to her illegitimate child to the esclusion of his. 
Rattle v. Ahre ,  449. 

l6Gz'. Instruction that  evidence was sufficient to support issues of marriage, 
separation and residence held not to be directed verdict or con- 
trary to provisions of this section. Nekon v. Nelscsn, 465. 

1667, Yol. 3. Allegations in complaint in action for support, board, and 
conspiracy to secure a deed of separation are  good, and granting of 
alimony petzdente W e  need not be postponed until decision of 
action to set aside deed for fraud. Taylor v.  Taulor, 197. 

1537. Devise to granddaughter for life, and if no children to grandson, gives 
estate to child of granddaughter by purchase under the will. West 
v, Murphy, 488. 

1795. Declarations a s  to transaction with decedent in rega,rd to agreement 
that  check was to be in full payment held inadmissible even though 
adverse party "opened the door" to other separate transactions with 
decedent. Walaton v. Coppersmith, 407. 

1795. Testimony in action in ejectment by witnesses not interested in event 
competent. Pitman v. Hunt, 574. 

1798. Communications made after termination of relationship of physician 
and patient do not fall within provisions of this section. 8. u. 
Wade, 571. 
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CONSOLIDATED STATUTES-Continued. 
SEC. 

1790. Presumption of innocence of defendant i u  criminal action sufficient t o  
t ake  case t o  jury. Burden of proof-Questions for  jury. R. c. 
Allem, 654. 

1802. Conversation between husband anti wife may be testified t o  by witness 
overheariug i t  in criminal action. S. v. Freernnn, 376. 

2306, 1743. Usurious interest  does not affect t he  validity of a mortgage, and  
foreclosure will not be enjoined on t h a t  ground. Briggs u. BallE, 
120. 

2355. Sublessee liable fo r  advancement to  inake crop to  his lessor's land- 
lord. Land Co. v. Cole, 452  

23%. Petit ioners may not deny sufficiency of jurut  t o  petition under cir- 
cumstances of th is  case. dforgai~  1;. R. R., Sti8. 

2433, 24N,  2470. When contract  is  entire itemized s ta tement  is  not re- 
quired. Contract  at tached to  lien held sutticient i te~uiznt ion:  judge 
to  find fac ts  froru evidence. Lien relates back to t ime material  
furnislletl. Dates  in s t t ~ t e ~ n n ~ t  presumed correct. Ritlg 2'. 

E l l ~ t t ,  93. 

2.437, 2430, 24-42. \\\'here owner has  had to conlglete builclinp a t  a loss sub 
contractor cannot recover. Elcctrie Co. v. Electric Co., 495. 

2450, 5107, 2460, 4'3'25 ( a ) ,  611 ( a ) .  Scctions construed together apply lo 
wurehousemen for cornpensation o111y. . I lacI r i r~er~ Co. I . .  Sclleru, 30. 

2572. Vat~dtr~tciis  t o  cornpel another rt,gihtri~tion will not lie where there  i s  
adequate remedy by chxl!cnge t o  voters. Ulet~n v. Culbrcfh, 675.  

2591. Section is  t o  LK' l iberally c~onstructl. 11nd sul)stanti i~l  coml)!inucc is  sntti- 
cient. n(~iiX.irlg CO.  1,. G').('cII, T44. l'urellaser of ~uor tgage  security 
before c o n f ~ r n ~ a t i o ~ ~  of f o r c ~ l o w r e  snlc acquirrs lieu untl may 
enforce security. 1ja1'rs v. Iits. ('o., 617. Clerk may revoke ort1t.r 
f o r  deed t o  be made to  1)urvhaser and order resale when prior order 
mas  p r r n ~ a t u r e .  Las t  1)idtlrr :~cqnires no  rights unti l  s ta tu te  has  
k e n  colnplictl with.  Uoroca I , .  .llorfgclge Co.. 1,'34. 

2615. Violation of this section not actionable when glnintiff's widcncc  s l ~ o w s  
his own negligence was  11roxilnatc C;IIIW of injury.  1)nvis v. J c f -  
fries, 712. 

"05, 2706, 2708, 2709, 2710, 2711, 2712, 2713, 2714. Not e v i d c ~ ~ c e  of fr:iud for 
city t o  ngree with railroad con~ l ) : l~~y  to l):~y i t s  asscssn~cnts  :~ lnng 
underpass in proccetlinys to co~nycl  t l ~ c  rnilrond to  build u n d ~ ~ r p ~ s s .  
Jottcs v. IJt i~.hai)~,  127. 

2707. Itailroad riglit of way properly inrludcd i r ~  lineal feet  of pctition for  
street  improvements. Jo?tcs r'. Durh t r n ~ ,  127. 

2713, 2716 Assessments for  strcct  i rnpro~cnlcnts  a r e  n lien only on 1n11ds 
assessed and not a personal dtsbt 11i1)-able out of nssets of estate. 
C a r n w u ? ~  ,u. Oarltctt, 511. 

2714. Where st :~tute a s  to  appe:rl hiis not I)ccn followed, injunctive relief 
:igsitist levy of : I ' S ( ' ~ S I U ~ I I ~ S  will Ije clc,~~icd. Jmtcx 77. D~rr l rov~ ,  127. 
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CONSOLIDATED STATUTES-Cowtinaed. 

SEC. 
2507, 2808. Municipal corporation may by valid s ta tu te  distribute electric 

current for  h i re  within radius of three miles. Holmee v. Favette- 
ville, 740. 

3010. Title to  check transferable only by endorsement. Tkz~cson v. Bank,  
499. 

3022. Where there a r e  two payees to check bank must pay to  both or  their  
order,  nnd payment to oue without authority of other does not 
relieve bank of liability thereon. Dulosot~ v. BanA, 499. 

30.14, 2977. 3041. Name upon face of note i s  presumed a s  maker  and dif- 
ferent liability by par01 ns against  holder thereof. ZIozoell u. 
Robotson,  572. 

3lOS, 3167, 3042. Drawer of check not liable where collecting bank failed to 
demand payment in cash a s  requested. .lfo?-rid c .  Cleve, 253. 

3115. Sta tus  of maker of check unchanged by his having it certified before 
delivery; but when certifitd by payee ~ n n k e r  is  r c l i ~ y e d  of liability. 
Znvestn~e?tt Trust v. Tfit~dsor,  208. 

3171. Bank may become 1i:ible on check i t  certifies to pnyec thereof. I k w -  
son 2,. Bank ,  400. 

3311. Unconditional stllrs contr;\ct ldlrdiny :is between g n r t i e ~  thereto 
blzlsic Store  v. Boonc, 174. 

3312. As between parties probate nntl registriltion not rccl~lired. Pick v.  
IIotcl  Co., 110. 

3440. Railroad company liable in tlit~nazes whcu i t  pcrniits i t s  tracks to  b~ 
used ns public crossing nntl f :~ i ls  t o  1)rcqwrly nri~intnin such cross- 
ing. Stonc 2'. I?. R , 429. 

3456. Sta te  nlone n111y sue under this sectiou to revoke char ter  of rnilroritl 
company. \Yaiver of provisions b.1. the  St;~ttb. 13rtr)r~fit t  I;.  I?. R .  
881. 

3S4G(j), ( e  5 ) ,  Vol. 3. Authority of Stnte  I l i g l i w i ~ ~  Comn~ia.;ion to a b ~ n d o n  
pa r t  of higli\v:~y not subject t o  i~ltcrferencc by county commis- 
sioners, and whew gratlc crossing has  Iwen a b : ~ n d o ~ ~ e t l  county com- 
missioners may not reo1)c.n i t .  Rorhi11glrotv Cocortl/ 2: S t a t e  Ilighzon!~ 
Cnmntissioif, 110. 

3930, 3032. Impose scpnrnte 1i:tbility on surety fo r  each I>oncl of successive 
t r rms,  and npp1ie.i where sheriff has  bee11 put  upon salnry basis 
during life of bond, and snit  :~ql ins t  sllcriff' and wrc t i e s  or1 all  
bonds is misjoinder. I k ~ d o '  Corcnt~/ a. King, 50. 

4103. Section not invalid. I ~ n d  constituting h o n ~ e  s i t e :  oyt.rr11ion and effect 
of section, I3oljd v. Brooks, 644. 

4144(2).  In th is  case held evitler~cc thnt 1)11p~r-\vriti11g purporting to be holo- 
graphic mill was  found among vrllunble papers m : ~ s  sufficient. I n  
r e  Will op Shcnzwcll, 332. 

4162. Devise presumed to be in fce  s i ~ n p l t ~ .  Ik'cst 1). ; l [urpk! l .  488; 1Ir0~i1t 
u. Lewis, 704. 
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CONSOLIDATED STATUTES-Contintted. 

4200. Killing with deadly weapon raises presumption of malice;  Sta te  must 
show premeditation in  order to  convict of first degree murder. 
S. u. Miller, 445. 

4215. Instruction assuming fact  in issue held erroneous. S. v. Griggs, 3G2. 
Evidence of assault  upon female held insufficient to warrall t  in- 
structions in  this caqe. S. r. A'tansbwrg, 330. 

4339. Physician may testify a s  to virtue of prosecutrix from communica- 
tions between them a f t e r  relationship of physician and patient had 
terniinated. S. 21. Wade, 571. 

4447. 4448. Wilfulness i s  essential element of crime and is  not presumed 
from failure t o  provide support. 8. v. Roberts, 662. Abandonment 
held to have taken place in  this S ta t c  and suhject to i t s  jurisdic- 
tion. S. a. Aneed, GGS. 

4643. All rridence considered on motion to nonsuit whether offered by Sta te  
o r  elicited from defendant. 8. 2.. dich'innon, 576. 

3469. Prior  condemnation does not preclude county board of education f rom 
another condemnation proceedings when amount of land sought i s  
within statutory limit. Board op Edztcatio,i u. Pegratn, 33. 

5784. Upon tlxpiration of charter of corporation corporate property does not 
escheat. Smi th  v. Dick& 255. 

B29.5. Section is  invalid and does not prevent foreign insurance corporn- 
tions from removing cause f rom Sta te  to Federal Court. Rltodes F. 
I ~ ~ s u r a w c e  Co.. 337. 

6-420, 2311. Mortgagee having priol' registered security has  superior lien 011 

procecds under low payable clwuse of insnrance policy. Bank v. 
H a ~ ~ l i ,  GS. 

fMG, 6437. S t a t ~ ~ t o r ~ .  conditions ;Ire r;llid and binding. Vidkiff v. Ins .  
Co., 189. 

COSSI'IRACT (Coml,laint alleging conspiracy not dcmurrable for misjoinder 
see Pleadings 1) 1) 3).  

A Civil Actions. 
11 Testi?t~.on~j of ('odefrrldnwts or  C o t t ~ p i r u t o r ~  ( I n  criminal actions see 

Criminal Law G k )  
1. Whcre a conspiracy to defraud the  p l~~ in t i f f  is not alleged in a suit  

against  the  corporation and certain of i t s  oficers for fraudulently 
inducing the plaintiff to subscribe for  stock in  the  corporation, coll- 
versxtions of some of the  defeniinnts in the absence of the others 
a r e  erroneously admitted in evidence a s  to  them. .Uorrison v. 
Firlance C'o.. 322. 

I! Criminal Conspiracy (Acts, declarations and trst imong of conspirators 
a s  evidence see Criminal Lnw G k) .  

a Ellenlo~ts of the C'ri~nc 
1. A criminal conspiracy i s  the unlawful concurrence of two o r  more 

persons in a scheme or  agreement to  do an  unlawful act, or to do a 
lawful act  in a n  unlawful way o r  by unlawful means, and does not 
require the  accomplishing of the  purpose in contemplation or any 
nvert r ~ c t  in furthrrnnce thereof. S .  v. Ritter,  113. 
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CONSTITUTION (for convenience in annotating). 
ART. 

I ,  sec. 11. Rendering verdict in absence of prisoner is invalid. S. v. 
O'Yeal, 548. 

I.  sec. 13. Agreement that  judge find facts in criminal action is invalid. 
S. v. Ctmford, 513. 

I ,  see. 14. Statutory sentence for violation of prohibition law held not 
cruel or unusual punishment. S. v. Daniels, 285. 

I, sec. 17. Assessments of special drainage district a r e  not unconstitu- 
tional as a taking of private property without compensatiou. Ken- 
nclworth v. Hyder, 85. 

I,  sec. 32. Ex post facto relates to crimin:~l lams, and retroactive law 
affecting contingent iuterest is not objectionable. Sta?~back v. 
Banli, 202. 

11, sec. 29. Statute relating to  drainage district is not local or special 
legislation. Ke?mclworth z'. Hyder, 85. 

IV, sec. 8. Jurisdiction of Supreme Court on appeal in c~ imina l  action is 
confined to matters of law or legal inference. 8. v. Freemai~, 376. 
Supreme Court alone has power to hear appeal from jntlgment 
overruling demurrer, and where appeal, in effect, i ! ~  from one Supe- 
rior Court judge to another is nullity. Pmcer Co. z'. I'eacoclc, 735. 

IV, sec. 11. Special judge does not have power to hear controversy without 
action a t  chambers when not appointed to hold term of court. 
Grceia v. Stadient, 472. 

I\', see. 13. Parties may waive trial by jury. Electric Co. v. Light Co., 766. 

V. sec. 3. Classification of trucks for license taxes in :iccordance with 
distance between termini is not discriminatory. Clark v. Alnxwell, 
604. Xotes for purchase price of t i m b u  to be cut under usual terms 
of timber deeds are  solvent creditc: subject to taxntion. Alston v. 
TTnrrcn County, 470. 

V, sec. 6. Bonds issued hy county commissioners to refund moneys tem- 
porarily borrowed is for special purpose and do not fall within pro- 
visions of this section. Barbour 1 ) .  Wake County, 314. 

VII, scc. 2. County had authority in  this case to refund bonds to  take care 
of moneys borrowed from its general fund for road purposes. Bar- 
bour v. Walie Coztrctjj, 314. 

VII,  sec. 7. Bonds for highway are for necessary expense and a re  valid 
without vote of people. Barbour u. Wake C o u ~ t ~ ,  314. Taxation 
for drainage district is for necessary purpose and does not require 
submission to voters. Kennetmorth v. Hjldw. 85. Where espenses 
for enlargement of electric plant are  to be paid out of profits the 
question does not fall  within provisions of this section. Holntes v. 
Fayetteville, 740. 

VIII, sec. 1. Applies only to private and not municipal corporations. Hotmee 
v. Fayettsville, 740. 

1'111, sec. 4. General Assembly may authorize city to sell electric current 
within three-mile zone of limits. HoZmee v. Fayetteville, 740. 
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CONSTITUTIOh'AL LAW (Right t o  t r ia l  by jury see J u r y  C ;  in criminal 
cases see Criminal Law I a-Right of p?isoner to  confront accusers see 
Criminal Law I &Cruel or  unusual punishments see Criminal Law 
K d-Constitutionality of s ta tu tes  see Sta tutes  A-Constitutional restric- 
tions on Taxation see Taxation .4). 

I Due Process of La\v-Law of the  Land (Eminent domain see Eminent 
Domain-Drainage assessments not taking of property see Drainage 
Districts B a 3 ) .  

h W h a t  Consti tutes Due Prooess of L a w  
1. The Fourteenth Amendment to  the  Federal Constitution does not 

control the power of the  Sta te  to determine the  process by which 
legal r igbts may be asserted or  legal obligations enforced if the  
method of procedure gives notice and a fa i r  opportunity to  be 
heard. Corporat im Cemmission v. %urphey,  42. 

('OXTRACTS (Of infants  see Infants  I3-Money received see Money Ile- 
ceived-Q~urai-contl'acts qee Qun~i-Contracts-Insurance contracts see In- 
surance--With decedent for services rendered see R\ecutors and Adminis- 
t ra tors  D a-Contract t o  marry  see RInrriage Promise-Contracts of sale 
see Sales-For sale of timber see Deeds and Conveyances F-Option see 
Vendor and Purchaser-Election of remedies see Election of Remedies). 

A Requisites and Validity. 

f Contracts in  Restrai)rt of Tradt' 

1. A contract not to ellgage i n  a certain business within a reasonable 
nrea for a rtasonable Ipngth of time, and which does not affect the 
interests of the  public i s  not void a s  being a contract in restraint  of 
trade,  and is valid and enforceable. Scott z7. Gillis, 223. 

4. A contract between a certified public accountant and his employee 
providing that  the  employee was  not to solicit or  do husiness a s  a n  
accountant for any one of the  plaintiff's customers for a period of 
three years af ter  the  termination of the  employment, is  not one in  
restraiut  of t rade  against public poliry, and, in n suit  by the  em- 
ployer to restrain i ts  breach, a eontinnance of a restraining order 
against  the  employee to the final hearinq upon proper facts being 
made to appear in  plaintiff's favor, will be upheld on appenl. I b i d .  

B Construction and Operation. 

a GmcraT Rules of Cnnstructio)? 
1. An interpretation tha t  the  parties to a contract have given i t  will be 

generally adopted by the court, and a contract for  the  pnrchnse of 
furni ture  for a hotel subject to a n  i ten~ization given therein and to 
such minor adjustments a s  may take  place from time to  time a s  the  
unit  prices set forth,  i s  held to cover atlditional items amounting to  
about $11,000, ordered and accepted by the  vendee and shipped by 
the  r e ~ ~ d o r  under the  contract. Picl; v. EIoteZ Co., 110. 

1) Rescission, Abandonment or  Denial of Validity. 

e Betions t o  Resciild or dttackii ig Val id i ty  o f  Cont)'act and Defenses 
1. A pnrty may not accept the  benefits of a contract and a t  the  same 

time deny i t s  validity. Otuerc~ v. Carsterphen,  424. , 
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CONTRACTS-Cotztinued. 
E Performance or Breach. 

n Breach or Performance in Oencra.1 
1. Where there is  a contract to furnish the defendant board and lodg- 

ing during his life in consideration of his willing all his prop- 
erty to the plaintiffs, the defendant does not breach his contract by 
merely leaving the plaintiff's house without objecting to the board 
and lodging, which the plaintiffs are ready, able, and willing t o  
furnish, and residing elsewhere, and the plaintiffs may not maintain 
a n  action for the amount of the board and lodging: to the date of 
his so leaving without showing that  the defendout has breached 
the same by refusing to comply with its terms. Harrison a. 
Sluder, SG. 

P Actions for Breach or to Hecovt~i Upon Contract (Mencure of damages 
see Danmges E' b). 

0 Evidcwe aftd Bto4de)r of Proof (Instruction thereon see Contracts 
I? c 2 ) .  

I. In  a n  action to recover upon a contrart for the dil7ision of profits 
from sale of timber by the defendant, the defencant to sell ' t o  
the best of his ability," the burden is on the plaintiff to show that 
:I profit hat1 been made or that  the defendant had acted in bad 
faith i n  tlie sale in order to recover, and evidenve a s  to profits 
made by other like manufacturers is immaterial. .Harper 2,. Lum- 
ber Co., 5.79. 

I' It~atntctimta 
1. Where, in a n  action on contract to recover the purchase price of a 

carload of peanuts sold and delivered, tlie defendant sets up a 
c*ounterclaim for damages for the fnilure of the  lain in tiff to ship 
thrce other carloads of peanuts under an alleged contract, the plain- 
tiff contending that he was the agent for the purchase of the three 
carloads ant1 not under contract to <hip them: hreld, under the 
facts of this case, i t  was error for the trial court to refuse to give 
the jury instructions upon the conntercWm so pleaded and proven. 
Hassell v. Pctrrc~~t Gorp., 444. 

2. Where in the action by 21 material furnisher to enforce a statutory 
lien against the owner of n building the question is involved as  to 
whether the drfendant had breached her contract with her con- 
tractor, the submission of two issues to the jury, one as  to the 
owner's breach and the other as to the contractor'c; breach of the 
same contract, under instructions placing the burden of proving one 
of these issues on the defendant and the other on the plaintiff, is  
reversible error, the effect being to put the issue a s  to defendant's 
breach upon both parties a t  the same time. -4s to the cluestion of 
waiver of the defendant'u breach q r t c r e  but not dc?cided. Brown 
v. BIYM d burs t. 738. 

(IOSTl{OVERST WITHOUT ACTION. 
d Submission and Proceedings. 

n dltdge, Jlrrisdictiotb and Venue 
1. A special judge is  without authority of law to hear and determine 

i\t chn~nbers ;I controversy without action submitted under the pro- 
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CONTROVERSY WITHOUT A C n O S  A a-Contirt~ted 
visions of C. S., 626, when t h e  Governor h a s  not specially appointed 
h im under the  provisions of s t a tu t e  t o  hold a term of court  a t  t h a t  
time, Constitution, i i r t .  I V ,  sec. 2 :  Public Laws  1929, ch. 137, and  
the  proceedings of a special judge under  such circumstances a r e  11 

nullity, and on appeal t he  c:luse will be dismissed. Oreole z'. 
Stadienz, 472. 

CORPORATION COMMISSIOX. 

O Appeals from Orders of Commission. 

0 Parties 
1. The  petitioners in ~ r o c e e d i ~ l g s  before the  Corporation Comruissio~l 

for  thc  establishment of iln adequxte union passenger station a r e  
not proper parties to  move in t he  Superior C'onrt fo r  t he  dismissal 
of t h e  appeal of the  respondents f rom a n  order of the  Commiss io~~ .  
but where such motion is  made to ;rlq)ear t o  be wit11 t h e  assent :ml  
concurrence of the. ( 'omu~issior~ thc  Sul)reme Court may decide the  
appc'al from the ortlcr dis~nissin:: the  nction in the S ~ ~ l r c r i o r  ('ourt. 
Corporation Con~n~~i.usicrt~ ti. I { .  I ? . .  809. 

1. Where the  Corporation Commission in l)roceeclings I)efore i t  to colu- 
pel certain railroad coml~anies to  ~rrovitle a n  adequntc union 11assen- 
gcr  tlcpot in $1 city has  found ul )o~i  t~vitlrrlce r eguhr ly  taken ill hear-  
ings b~fo rc )  i t  t ha t  t he  esist ing depot was  inatlequtite mltl ordered 
the  r e s p o ~ ~ d e n t s  to pr tSl )a~ 'e  :ind sn1)mit plans a 1 ~ 1  s ~ t ~ i f i c a t i o n s  for  
a new dtyx)t, t o  which esctxptions \vcw tlnly and regnlarly filed ant1 
:in a lq~enl  t:rBtln hy thcs ~.c~spol~tlerits, ant1 the ('ominissio~i ortlcrs thv 
p r o c e e d i ~ ~ q  hc certified anil tr:~nsfrrrcvl t o  t he  Snperior Conrt  for 
tr ial ,  which h a s  I)ern done, all ill c,onforn~ity with t l ~ v  s ta tu te ,  
C. S., 1097: I l c l d ,  error  fo r  t he  judge presiding a t  the  tr ial  in thr. 
Sul~cr ior  Court  to dismiss t l ~ e  i~ j )pe:~l  u1ro11 the  ground tha t  thc  
ortlcr of the Commission was  not a~)peal:ilrlr, ;a1111 the  11rocec.dinp 
remain in the Sulwrior C'ourl to I)e ~)rorcwlcil  \r i th upon the  issues 
of fac t  r :~iscd for the  t l c t c ~ r ~ ~ ~ i t ~ : i t i o ~ ~  of the jnry.  cforpo).atiolr. C o n -  
w~ission 1;. X. I?., 699. 

D Stock (r,imitation of :~ction on  nnpiiid stock see  l.iu~it;ctio~i of Action-: 
F! b-Statutory li:~hility on hank stork see Ranlts ant1 I b n k i n g  H :I- 

Ii ights of stockholders of huilding ant1 loan a s soc~ in t io~~s  upon re- 
ceivership see Huiltling ant1 Loan Associatiorl I) ; I ) .  

1. Whcre a corporation and  some of i t s  offict,rs a r e  ~ e d  t o  c ; ~ ~ l c e l  ccr- 
tnin share?  of stock i < s ~ ~ e d  t o  t h e  plaintiffs for fr:iutlulrnt rqlrcsen- 
tntions allegcvl a s  a n  in t ln re rne~~ t  to  purchase them, there  must he 
sufficient eviclence tha t  t he  corpor:rtion was  impliriltetl i n  the  tri311q- 
action to  hold i t  liable thereon. 11lot.risou v. F i ~ n n c e  Po., 323. 

I< Dissolution, Ihp i r a t i on  o r  Forfeiture of Charter.  

a Partics who may Attack T ' a l i d i t ~  o f ,  ov Sue f o r  Fwfei tr t rc  
1. The  Sta te  alone, acting through the  Attorney-Geueri11, may insti tute 

n proceeding against  a ra i l ro i~d company to forfeit  i ts  c h a r t w  under 
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CORPORATIONS K a,-Contit~iced. 
the provisions of C. S., 3456, for failure to begin construction of the 
railroad and complete the same' within the two separate periods 
therein prescribed. Brumm~itt v. R. R., 381. 

b Grounds for  Forfeiture and  Defenses 
1. Construing C. S., 3466, a s  to the forfeiture of the charter of a rail- 

road company when construction of the proposed road is not com- 
menced within three years or completed and put into operation 
within ten years after its charter has been granted, to make the 
two provisions consistent it  is held that  they are  not alternative, 
and upon failure of a railroad to comply with either one of the 
provisions the suit of the Bttorney-General will be maintained in 
the absence of acts or conduct upon the part of t h ~  sovereign that  
amount to a waiver of the default. Rrummitt v. K'. R., 381. 

2. Where a railroad company has not coulmenced the co?struction of its 
road within three years after its charter has heen granted as  re- 
quired by statute, C. S., 3456, and thereafter by st,itute the Legis- 
lature declares that certain bonds may be issued by a township to 
aid in the construction of the railroad shall be valid, and the county 
has acted in recognition of the existence of the corporation: Held, 
the State hy its acquiescence in the delay and by its recognizing the 
railroad company as  an existing corporation has waived its right to  
insist on a forfeiture. Ibid. 

d Rights of Parties in  Corporate .4ssete upox Divsolution or Forfeiture 
1. Upon the expiration of the charter of a corporation the directors 

thereof hold the assets a s  trustees, first for the creditors, and 
secondarily for the stockholders in good standing a t  the time of the 
expiration of the charter, ('. S ,  1193, 11%. 1198, and there is no 
escheat a s  against the rights of stockholders under the provisions 
of C. S., 5784. Bmith 1,. Iliclis, 355. 

2. Where an incorporated social club has continued for more than three 
years after the espiration of its charter to operate as  though the 
charter had not expired, the members or stockholders in good 
s tandi~lg a t  the time of the expiration of the charier are entitled 
in equity to n pro rata sllltre in the asbets of the corporation to the 
exclusion of members taken in after its expiration, n i t h  the right to 
sell and convey the same, where the rights of cr~nditors arc not 
involved. Ibid. 

3. Where the constitution and hy-laws of nu incorporated social club 
clearly provide that its property should be owned and controlled by 
its resident membership to the exclusion of nonresident members 
such nonresident membcrs, taken in a t  greatly reduced member- 
ship dues, are  not entitled to share in the assets of the corporation 
upon the expiration of its charter. Zbid. 

C0UNT-k'-Taxation see Taxation-Sheriffs see Sheriffs-Liability of sureties 
of bonds of sheriffs and treasurers see Principal and Surety H c- 
Schools see Schools and School Districts. 

COURTS-Supreme Court see Appeal and Error--Where apped has not beeu 
taken from judgment overruling demurrer, demurrer cannot again bc 
pleaded in Superior Court see Pleadings I )  e 3 ) .  
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('ILIMINAL LA\V (P i~ r t i cu la r  c r i n ~ r s  see Particular Titles-Indictment See? 

Indictment).  

H Capacity to  Commit and Itcspol~sibility for Crime. 

n dicnlali ty ( In tos ica t io l~  a s  affecting ~rernetl i tation see Homicide B a 2)  
1. Where the defense in the  prosecution for a capital  felouy is  mental  

disability resulting f rom hereditary weakriesr and augmented by 
a syphilitic infection, the burden is on the  d e f t w h n t  to tst:~Rli.sl~ 
his defense to  the  satisfi~ctiori of the  jury. S .  u. IVzlsoiz, 3 7 .  

C: Par t ies  and Their Offenses (See, also, Homicitle H c 1). 

n Principals a ~ d  Biders and  Abettors Guil tg as  Principals 
1. One who is  present w l ~ e n  another commits a capital felony with the  

knowledge of the other, and does somc act  to render nit1 in the  per- 
1 )~ t r a t ion  of the  crime, i s  guilty of the otT-'cnscs a s  :in aider therein, 
though he  tak(bs no direct sha re  in i t s  actual commission, and when 
present advising, instigating or encouraging the  other to commit 
the  crime, i s  guilty a s  an  abettor tlierein. S. v. McKi?l??on, 576. 

D Jurisdiction. 
a Dcterm.inatiol~ ns to Wliether Crime Was Coinmittcd iu this S ta t e  

1. The  constructive don~icile of the wife i s  thnt  of lier husband, and 
where he has  resided in aiiother Sta te  and has  left  her there, and 
where for  business trr other reasonable ~ u r p o s r s  he has  come t o  
th is  Sta te  and made his domicile here, and she  has  fo1:owed him 
and he has  thcn abandoned he r  and ceased to contribute to her 
support and tha t  of his child born to them in lawful wedlock, the  
abandonment occurs in th i s  Sta te  and is  within the  ju r i sd ic t io~~  of 
the courts of this Sta te  and subject to the  provisions of our s ta tu te  
making i t  a misdemeanor. C. S., 4447. S.  v. Sneed, 668. 

(: Evidence (Of particular crimes see Particular Ti t lw,  Homicide, Aban- 
donment, etc.-Testimony of commu~iication I ~ t w e e n  husband ant1 
wife see Husband and Wife F c ) .  

(1 IJresumptions and  Burdeiz of Proof 
1. Where  the  defense in  the  prosecution for  a capital felony is  mental 

disability resulting from hereditary weakness and augmented by a 
syphilitic infection, the  burden is on the defendant to establish his 
defense to the  satisfaction of the  jury. S. v. Wilson, 547. 

2. A defendant in a criminal action may rely upon the presumption of 
his innocence, which remains with him throughout the  t r ia l  and 
introduce no evidence in  his own behalf, and though this may have 
i t s  moral effect on the  minds of the  jury, i t  does not of itself a s  a 
mat ter  of law create a presumption against  him, and the  question 
of his guilt i s  for  the  determination of the jury under the evidence, 
with the burden upon the  S ta t e  to prove him guilty beyoud a rea- 
sonable doubt. C. S., 1799. S. v. Allen, W. 

a Character Evidence 
1. Where a defendant in a criminal action testifies in  his own behalf 

the  credibility of his testimony is subject to impeachment, and  i t  i s  
competent for  the  Sta te  to ask him on cross-examination whether 
there was  then a war ran t  out for  him from t h e  Federal Court, when 
relating only t o  his credibility a s  a witness. S. v. Dalton, 125. 
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2 .  Where :I drfcntlant in ,I crirnin:rl ;~ctioil  tc'stifie\ in his own behalf, 
but  offerf 110 t~vidcnc*c :is to his cllaracter. tlic Stat's may offer evi- 
tlencc. of his bad charticter, 11i1t s l~cl l  evitlencc~ :~ffects otily his 
cwtlibility :is n \vitwss,  ant1 a n  i r~s t rnct io l~  that  suceh evidence 
might I I P  taken a s  substnntirc evidenccb of uiiilt \,;ill l)c I~eld  for 
reversiblr cwor.  A'. u. Rnborao)~, 657. 

1. The clefendant in  a criminal action is  liot entitlrtl t o  Tlie iiitrodilrtion 
in evidence? of the list of State 's  witnessw endorsctl on the  bill of 
indictment for  the I)nrpose of s lmvinp that  all  of thwn had not been 
r~samincd by the grrintl jury 11or callctl :IS \ ~ i t ~ i c s s c s  a t  thc  trial. 
S. 2'. Noorc,  IN .  

2. Testimony of :I witness a s  to  the  con twts  of a t e l c g l r ~ ~ n  sent by the  
defendant while in the presencc of the. witness who heard the de- 
fend:int narra te  i t  to the  tclegrapli operator ant1 saw the operator 
write it t lnnn.  w1iicah tendtvl to show the tlefrntl;~nt'r ans ie ty  a s  to 
the  knonledye of a n o t l ~ e r  of "sou~etliing on" him, i s  I ld~nissible with 
other circumstantial evidence of defendant's gnilt of murder,  a s  a 
circumstance tending to  show guilt, the  ])ro\lntive force k i n g  for 
the jury. R. 2'. For,  478. 

1. When the  position of tlita tleernwd ulwhc~n killetl is  I-elevant to the 
inquiry i t  i s  con~l)etcnt for  a physician who hat1 examined the de- 
ceased nnd who has  qualified ns a n  e ~ p e r t ,  to testify that  the killing 
was  done with :I 4-1 bullet while the  dcc~as r t l  x n s  lying down and 
explain the facts and rircumstmices upon which he  based his 
opinion, and such testimony does not violate the  r~ i l c  tha t  the  issue 
of the defendnnt'q guilt is  e~c lus ive ly  for  the tlctcrr3inrltion of the 
jury. R.  2,. 1Jox. 478. 

1. Upon the t r ia l  for arson under the  provisions of C. S., 4238, testi- 
mony of a n  accomplice that  the two defendants set fire to a dwelling 
a t  night in which the  prosecuting witness was  sleeping is  competent, 
but should be scutinized by the  jury and not a c c e p t ~ d  a s  evidence 
unless they find beyond a rensonable doubt tha t  i t  i s  true,  and 
under correct instructions, i t  is  within the province of the jury to  
accept i t  in pa r t  and reject i t  in part ,  and to  convict one of the  
defendants and acquit  the other upon conflicting evidence. 8. 7;. 

Fre~rnan,  376. 

b Acta, Dec1aration.a nnd Te8tirnot~u o f  Conspirator8 
I.  The  acts and declarations of each conspirator, while done in  further- 

ance of the  unlawful purpose or the  testimony of one of them in  
regard t o  the conspiracy, i s  competent evidence against  them all, 
but testimony given by one of the  conspirators of hi,e ac t s  done in  
the absence of the  others and i n  derogation of t h e  purpose of t he  
conspiracy i s  incompetent against  t he  others, and a s  to them i t s  
admission constitutes reversible error. S. v. Ritter,  '113. 
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CRIJIISAL T A W  6-Co~ttiurcc'tl. 
1 Confessions 

1. Where  the  co~~fess ion  of the  clefendant of his guilt of murder, 1n:ltlc 
to a n  officer of the  la\v, i s  excluded by the  judge upon a coire dire 
on the ground tha t  i t  w i ~ s  induced 1by f ea r  or favor and therefore 
not voluntary, ;I h t e r  c o n f e ~ s i o ~ ~ ,  made to another witness, i s  : ~ d -  
niissil~le w11r11 the  jntlge finds upon suffic4ent evideuce upon mire 
dirt tha t  i t  was  not infiurncrcl by t11e causes which hat1 induced 
the  l)rovions confession and t h a t  i t  was  free and voluntary, :lntl 
made without fear  or  favor. S. L'. F70.r,  458. 

7 t 1  Weight i i ~ d  Sufliciektc~ 
1, TJ'here the evidence a s  to thc possession of intoxicating liquor is  

ci~pablc of two inferences, one sufficient to convict and one to acqnit 
the clefcnd:uit, the  case should IE sul~mit ted  to  the jury, aud on the 
defeudant's :~pyenl  from ;tn adverse verdict, the question of the 
sufiicipi~cy of the  evidence to  IE submitted to the  jury will be de- 
termined in  the  Supreme Court. S. 1:. IVestott, 25. 

2.  If  in a criminal action there i s  any evidence tending to prove the  
fac t  i n  issue and which raises more t h a ~ i  a suspicion or  conjecture 
in rt)gard to i t ,  t he  snmc shoultl be submitted to the jury, otherwise 
not. S. v. d l len ,  W. 

p Ecidenca of Identity 
1. TThere the  foot tracks of the  defendant on t r ia l  for the  unlawful pos- 

session of intoxicating liquor a re  relevant t o  the  inquiry, the  
similarity between them i ~ n d  the shape of the  defendant's identiticd 
shoes i s  cornl~c'tent to be testified to by the  witnesses, being a 
"sliortlii~~itl statement of the fact" of identification resulting from 
u nlental conclusion made by them a t  t he  time. 5'. v. Weuton, 25. 

I-l Time of Tr ia l  and Continuance. 
n Right of ISc'fotdrr~t to Time to I'rcpure I)efc/tsc, Employ Connscl, etc. 

1. Where a tr ial  of the defendant for violating the  prohibition law is  
had within th i r ty  or forty n ~ i r ~ u t e s  from the time of his arrest ,  ill 
the regular course of procedure, and the defendant does not demand 
time to euiyloy and consult courisel or  subpcenn wituesses 11e waives 
any right t h ~ r e t o ,  and a srntence in thc  action will I e  sustained in 
law. $9. v. Da?liels, 285. 

I Trial. 
5 Righ$t to  Triul b~ J u r ~  

1. Where the  defendant in  :i criminal action enters the plea of "not 
guilty," the requirement of our Sta te  Constitution, Art. I, sec. 13, 
of tr ial  by jury may not be waived by the accused nor another 
mt,thod substituted by agreement, and where a defendant i s  in- 
dicted for violating the  s ta tu te  commonly known a s  the  "bad check 
law," a n  ngreement between the  S ta t e  and the  accused that  the  
judge may find the  facts under a plea of "not guilty," will be dis- 
regarded on appeal and the ca.w remanded to  be tried according 
to  law. S. v. Crawford, 513. 

2. Where the  defendant in a criminal prosecution for a misdemeanor 
under the "bad check lam" has  entered a plea of "not guilty," he 
may not waive his constitutional right to a tr ial  by jury without 
changing his plea. Ibid. 
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CRII\IINAL LAW I-Cwrtinued. 
b Right of P~%soncr to Cmfront Accusers, etc., and be I'rese~st During 

Trial 
1. The returning into court by the jury of a verdict of guilty of violat- 

ing our prohibition law, while the defendant is in prison, violates 
the defendant's constitutional rights (Declaration of Rights, sec. 
l l) ,  and in the absence of a proper waiver of this right a new 
trial will be ordered on appeal. S. v. O'Neal, 54s 

o Argwnenzs and Conduct of Counsel 
1. In  a criminal action the defendant is entitled to the protection of the 

court against the unwarranted abuse of his charact~?r by the solici- 
tor in his argument when not supported by the e~itience or by rea- 
sonable inference therefrom, and a new trial will be awarded on 
appeal where the trial judge refuses the appeal to  him by the de- 
fendant's counsel and affords no relief from the unwarranted imbu- 
tations. 8, v. Grcen, 624. 

2. Where in the prosecution for murder for the reckless driving of an 
automobile the counsel for the private prosecution in his argument 
to the jury appeals for a conviction becahse others hud bee11 killed 
by drunken drivers on the same highway and no one had been 
~nlnished for it, and upon objection by the defense on the ground 
that  the argument was not sustained by the eviueuce, the trial 
court remarked that  h~ could not regulate argument of counsel 
unless beyond bounds, and instructed the counsel to ~;ontinue: Held, 
the counsel for the prosecution went outside the record and over- 
stepped the bounds, and the defendant is entitled to a new trial. 
S. v. Phifer, 729. 

(1 ~n8trrrctio?ts ( In  prosecution of particular crimes see Pmault Upon a 
Female D c, Homicide H and particular titles of crimes). 

1. An instruction upon a vital question a t  issue on the trial of an 
assault of a male person over eightew years of age upon a female, 
C. S., 4215, which assumes the fact a t  issue is  rwersible error. 
S. v. Griggs, 352. 

2. Where the requests for instruction by the defendart are  substan- 
t i a l : ~  contained in the charge, the refusal of the trial court to give 
the particular instructions requested will not be held for error. 
S. v. AlcKinnon, 576. 

3. Where the judge in his charge to the jury inadvertently misstates a 
contention of the defendant in one particular, the inadvertence 
should be called to his attention before the jury retires, and under 
the circumstances of this case where the judge warned the jury 
not to be governed by his recollection, but by their own, the appel- 
lant's assignment of error in this respect cannot be sustained. 
Zbid. 

1. Upon defendant's motion a s  of nonsuit (C. S., 4643), ,made after the 
close of the State's evidence and renewed after the close of all the 
evidence, all the evidence which tends to prove the defendaut's guilt 
will be considered in the light most favorable to the State, and in 
this case held: the evidence, although circumstantial, raised more 
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CRIMINAL L.4W I j-Continzced. 
than a conjecture, scintilla or suspicion, and was sufficient to be 
submitted to the jury, the probative force being for them. S .  v. 
31cKinnon, 576. 

I< Judgment and Sentence. 
b Suspended Judgments 

1. The refusal of the judge to hear evidence in  esecuting judgmeut 
under a suspended sentence is  a matter within his legal discretioli 
and is not re~iewable on appeal. 8. v. Viclicrs, 62. 

c Costs 
1. Costs a re  no part of the punishment in  a criminal action. S .  v. 

Cornett, 627. 

d Cruel or Unusual Put~ishn~ents  
1. A sentence prescribed by statute for the violation of the prohibition 

law i9 h d d  not to be cruel or unusual within the meaning of 
Article I,  section 14, of our Constitution. S.  u. Daviels, 285. 

1, Appeal in Criminal Cases. 
a Prosecution of .4ppeals under Rules of Court 

1. An appeal from the conviction in a criminal case will be docketed 
and dismissed on motion of the Attorney-General when ]lot prose- 
cuted a s  required by the Rules of Court, hut the record will be 
examined for errors appearing upon its face, and where i t  so 
appears that the defendant mas convicted without a trial by jwy 
after he had entered a plea of "not guilty," the cause will he 
remanded to the Superior Court for trial according to law. S.  v. 
Rtraughn, 691. 

d Record 
1. On appeal the Supreme Court is bouxld by tlle record as  it  is sent up. 

S. w. Stansberry, 250 ;  S. w. Griggs, 252. 

e Review 
1. Where the identity of the defendant and the loss by the deceased of 

his pocket-book on the day of the crime have been established by the 
testimony of competent witnesses, incompetent testimony of an- 
other witness to  these facts thus established is immaterial under 
the facts of this case, and the admission of the incompetent testi- 
mony is  not held for reversible error. S.  9. HcKinnon, 576. 

2. Where the judgment in a criminal action for a misdemeanor has 
been suspended until the trial of a civil action against the defend- 
ant, the cost is  no part of the punishment, the effect of the imposi- 
tion of cost being to rest  the cost in those entitled thereto, and a n  
appeal therefrom, not being from a final judgment or one which is  
final in its nature, will be dismissed. S. w. Cornett, 6'27. 

g Nature and Groz~nds of Jurisdiction of Supreme Court on Appeal it& 

Criminal Cases 
1. The Supreme Court is  ordinarily confined to matters of law or legal 

inference on appeal from a judgment upon a verdict of guilty in a 
criminal action where the evidence is conflicting upon the question 
of the defendant's guilt or innocence. Const., Art. IV, sec. 8. S. w. 
Freeman, 376. 
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CRUEL OR USUSTAT, PI!SISHRIESTS see Criminal Law H (1. 

CUSTOMS AND USAGES see Bills and Notes I b 2. 

F Measure of Damages 
b Brcnch of Contract or TVarrunty 

1. Where the buyer, (lamaged by tlie fraud of tlie sellw in the sale of 
macliinery, elects to keep the machinery and recoup the damages 
in the seller's action for the purchase price, the measure of dam- 
ages, in the absence of proof of special loss brou8:ht home to the 
knowledge of the seller, is the difference between the value of the 
machinery ns ~varranted and i ts  value a s  delivered, and a n  instruc- 
tion for the recovery of further damages, consisting of the cost of 
supplying a deficienc~, is reversible error in the absence of evidence 
that such was done. Frick Go. v, &'hclto*t, 2%. 

DEADLY WEAPON see Homicide G b. 

DEDICATIOX see Trespass A c 1. 

DEEDS AND COXVEYAXCES (Contracts for sale of realty see Vendor and 
Purchaser-Fraudulent conveyanws see Fraudulent Conveyances-Threat- 
ened breach of restrictions a s  ground of injunctive relief see Injunc- 
tions D b 1. 

1. I n  an action by tlie grantor's daughter-in-law and devisee to  set aside 
a deed to the unrelated tenant of the grantor, evidence that  tends 
to show that tlie grantor was a woman seventy-01 e years of age, 
feeble in body, easily influenced, and with the mind of a child, and 
that the consideration recited in the deed mas ten dd la rs  and other 
consideration, and the grantor refuses to  testify as to the amount 
of the consideration paid: Held, sufficient to take the case to the 
jury under proper instructions from the court. C:illilser~ v, Nor- 
cmn, 8. 

C Construction and Operation. 
o Estates and Interests Created 

1. Under a deed of gift to the grantor's soxi. using the words "lend to 
him during his life, and after his death to this children," with 
habendurn "to them and their heirs in fee simple," the word "lend" 
will be construed a s  a word of conveyance to effectuate the intent 
of the grantor a s  expressed in the instrument, and the son takes a 
life estate in the lands with remainder over to his children living 
a t  the time of his death, and the deed does not operate a s  a con- 
veyance directly to the children living a t  the time the deed was 
made, reserving a life estate to the son, and they do not take to 
the exclusion of the children born thereafter. Wuller  v. Brozun, 
508. 

d R e s e r v n t i m  
1. A reservation in a deed in the chain of title to tue locus i ? ~  quo, con- 

tained in the description "thence south 5 degs, east, running on the 
west side of the creek 7 poles to a stake on the west side of the 
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creek : thence same c>onrse 1 lmle to a <take, resc.rviug a t  all timec: 
the full and entire uw of the distance of 40 ynrtls of said creek" is 
110ld too v:lgue and incletinite :I (1escril)tion to admit of iclentifica- 
tion by parol e\ itlenw, antl is not contrary to a covenant in a later 
dectl agninct enc~uxubrancc (:r.rtbw 1,.  h ' u h ~ ~ t l i ,  SO. 

1 .  Thc' grinitcLe in :I deed coutaining coven:lnts :~ud stilml:~tions 1)url)ort- 
ing to l ) i ~ ~ d  him I~e(wmes h u n d  for their perforn~ance even though 
lie (1wc not e\rcute the deed, and where a grantee of lands aqsumes 
:I 1)rior nlortgttge thereon he is Imnntl tlirrrl)y without signing the 
deed. C'oxc v. I)illnrtl, 344. 

1. I'nder :I tlecvi conrtlyinq mc11 right the grantee of .;tanding timber 
may rei~nter :11itl wns t r~ lc t  and oper:tttz :I tramway on the land of 
th r  grt~ntor for the purpose of rrmoLins timber he had acqnirtvl 
from owntw of other lands. Lotcoy c. Lurrtbo. C o ,  299. 

2. IVllere the ~~nrchast'r of standing timber has knowledge of the riglit 
of his vendor's mortgagee to stol, him f r o ~ n  c u t t i ~ ~ g  timber on the 
7oc1t.s ~ I I  quo until a certain amount had been paid the mortgngt~,  
: ~ n d  enters upon the Imid antl cuts and manufactures timher under ;I 

1)ruvision th:~t he pay therefor when sold, rind there is evidence that 
lie has not paid accordingly, :lnd some time thereafter the mort- 
g:lgec exercises his right to stop tile cutting, :lml soon thereaftrr 
the vendor satisfies him and acquires the right to have the pur- 
chaser continue under his contract of sale of the timber, which the 
purcljaser does not do: IIeld, the purchaser's action for damages 
for breach of contract is not upon warranty or covenant of peaceful 
enjoymc~it of the right of cutting timber, etc., and a n  instructiol~ 
that the vendor's breach in the respect stated would prevent his 
recovery upon his counterclaim for the purchaser's breach is re- 
versible error. Poe v. Gill, 326. 

0 Renezonl or Forpeitzcre of Right to Cut Timber 

1. I n  an action to declare a forfeiture in a timber deed for nonpayment 
of the sum of money stipulated to be paid on demand for renewal 
period, the plaintiff must show a proper demand according to the 
terms of the deed, and upon the failure of evidence in this respect 
a nonsuit is properly granted. Suttetc v. Lumber Co., 38. 

G Torrens Deeds. 
o Proceedings for Reqistratimz of Land r~ndar  l'omens Act 

1. Where the petitioner, to have his title to land registered under the 
provisions of the Torrens Act has signed an oath reciting that he 
has been duly sworn, he may not contend that  the oath lacked 
validity under the requirement of C. S., 2384, upon the ground that 
the clerk of the court had not signed the jurat, and that in conse- 
quence the proceedings which followed were absolutely void, and 
thereafter, upon his own motion have them set aside. Morgan v.  
R. R., 568. 
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1)ESCENT AXD DISTRIBUTION. 
R Person Entitled and Their Respective Shares. 

b Illegitimate alld Legitintixed Children 

1. The provisions of C. S., 279, are  retroactive a s  well as  prospective in 
effect, and a child born out of wed1oc.k whose mother marries his 
reputed father prior to the enactment of the statule is  the heir of 
his parents who die subsequent to its enactment. I n  r e  Estate o f  
Wallace,  334. 

9 .  C. S., 1179, declaring legitinlate a child born out of wedlock whose re- 
puted father subsequently marries his mother is strictly construed 
as  being in derogation of the common law. Ib id .  

3. The provi'sions of C. S., 279, legitimizing a child born out of wedlock 
when his reputed father subsequently marries his mother for the 
purpose of iuheritance from its father and mother does not extend 
to such inheritance from his maternal uncle dying intestate after 
the death of his mother through whom he claims as  next of kin. 
Ibid.  

4. A devise of lands by the testator to his wife for life and a t  her death 
to his and her heirs carries the title to the land upon the death of 
the wife to her illegitimate children a s  her heirs to the exclusion of 
his illegitimate child. C. S., 1654, Rule 9. Battle v. Shore, 449. 

c Heirs and Next of  K in  i n  General and Tho8e Claiming Under Them 
1. The estate of the intestate descends to his surviving brother and the 

children of his deceased brother living a t  his death, who are en- 
titled to the distribution of the estate a s  his next of kin, C. s., 
137(5) ,  a s  also the husband of a deceased niece who was living a t  
the death of the intestate, under the facts of this case. I n  re  Estate 
of Wallace,  334. 

0 Rights and Liabilities of Heirs and Distributees. 
b Advancements 

1. Where a son insures his life for the benefit of his molher in case she 
survives him, and otherwise to his estate, and some of the premiums 
on the policy are  paid by the insured and some by the mother, upon 
the prior death of the mother her administrator may not recover 
from the son the premiums paid by the mother on the theory that 
they were advancements to him to be accounted fcr, the nrmnge- 
ment appearing to be their joint enterprise. Paschal1 v. Paechull, 40. 

2. An advancement is a gift in prcesentt by a parent to a child for the 
purpose of advancing the latter in life, and thus for the child to 
anticipate the inheritance to  the extent of the advancement. Ibid. 

DIVORCE. 
D Jurisdiction, Proceeding and Relief. 

e Trial  and Instructions 
1. I n  an action for absolute divorce u charge in  reference to the admis- 

sions of counsel that the evidence was sumcient to  support a n  
afirmative answer to the issues of marriage, separation and resi- 
dence is held not equivalent to a directed verdict and not to be a t  
variance with the provisions of C. S., 1662. Nelson v. Nelson, 465. 
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DIVORCE-Continued. 
E Alimony. 

a Pendente L i f e  
1. Where in  p r o d i n g s  by the  wife to  secure her  subsistence and rea- 

sonable counsel fees under the provisions of 3 C. S., 1667, i t  i s  
alleged t h a t  a separation agreement was  procured by f raud,  suffi- 
ciently pleaded, objection tha t  the validity of the separation con- 
t rac t  must be first determined in  an  independent action is  unten- 
able, the  s ta tu te  expressly providing t h a t  alimony may be granted 
"pending the t r ia l  and final determination of the issue." Taylor  v. 
Taylor,  197. 

DOWEIt. 
A Nature, Rights and Incidents. 

6 Lands and Intercuts t o  Which I ) o t r w  dttnclics (See, also, Home Site 
A b 2 ) .  

1. W'here a wife joins in the mortgage conveyance of her  husband to 
t>sclnde her claim for inchoate dower therein her relation to the 
transaction is that  of surety, and should she survive him and the 
land is sold to satisfy the debt she becomes a creditor of the  estate 
in the  amount equal to her dower. Blmccr Co .  v. AlacKc~lzic,  152. 

H Inchoate Dower. 
rs Xotf t rc ,  12ight.v trnd Inc ide~l t s  

1. Inchoatc dower is not a n  r s t a t c  in lantl but i s  a sul)sisting, substnn- 
tin1 right of the  wift> in the lnnds of her 11nshand during his life, 
possessiny somc nf the incirle~rts of property, nnd which has  n 
present cab11 w l n e  capahlr of computation, nntl becomes a right of 
dower upon tilt. l~nsb:~ntl 's  delrth if she survive it in^. 131ozc~r Co. v. 
Jf uclicwsic. 152. 

2. \Vhere the  I~nslr:~nd's I ; i ~ ~ t l s  a rc  d ( 1  by :I rweivcr :~ppointecl 11s the  
court, tint1 tlrc I1ns11i:ntl :~ntl  n i f e  join in the rewiver's tlred to the 
l)urc.l~aser, who nsiumes prior mortgage indehtctlnrss thc~reon, n ~ r d  
the. parties agree that  tlrc wife's inchoate tloncr sha 1 a t tach to thr. 
l~rorcetlu of the sale, t11c sale is  not :I forrclowre of the prior ulort- 
Xngw ant1 the wife's right of inchontc dowcr attnclres to  the pro- 
weds  of tlie sale, ant1 tho cash v ; ~ l n c  of the incllontc right is com- 
pntnble :lnd the  n i f e  i s  er~titlctl thereto $15 rtgainct othtbr ('~eclitors 
of the  husband. Ibid.  

1. The rule by wlric11 the prrsent value of the wifc's inchoate right of 
(lower in her l r u ~ b n ~ ~ t l ' s  Inntls is  obtninctl i s  t o  :rscertnill tire plrscwt 
\ : ~ l u c  of : I I I  : ~nnu i ty  for  her life cqn:ll to t l ~ c  intvrcit on onc-tlrirtl 
of t l r ~  v i ~ l n r  of his lands to whir11 her co~rtingcnt r i x l ~ t  of tlowcr 
i~ t tnc l~es ,  irnd tllcn tlednct front the  present \ : ~ l u c  of tllc i l n n ~ ~ i t s  
for  life the value of thc a ~ r ~ ~ u i t y  d u r ~ n g  tlie j o i~ i t  l ivrs o f  lrurwlf 
and I~nul~antl ,  t l lr  difTercnce being tlrc p r c w ~ ~ t  valrlc of hcSr toll- 

tinycnt right. Ulowcr  Co. v. X n c K o t s i c ,  16'2. 

2. The value of tlrc wife's inchoate dower in thc procectls of s:llt? of 
her l i v i ~ ~ g  11nsl)antl's Inntls upon ~ v h i c l ~  tllerc arc. 111111:ritl 1nortg:rgcs 
is cii lc~~latctl  L I ~ I O I I  t l ~ c  value of the cntire l~rnccetls of snlc of the 
lands \vill~out d ~ d u c t i o n  of tlie ~nor tgngr  i~~ t l e l~ te t ln r s s  nssnn~c~tl by 
the pnrc11:1ser, ant1 :is the indivitlual :\lid j o i ~ ~ t  life cspcctnncies 
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I)On'Eli  R &Co?ititwed. 

~ c c o r d i n g  to the  mortuary  tables a r e  dependent in glart upon health 
and  habits, t he  question .of the  present value of th83 inc l~onte  right 
of dower must be submitted to  a jury under proper i ~ ~ s t r u c t i o n  
f rom the  court  unless otherwise agreed to  by the  parties interested. 
Ibid. 

1)ltAIXAGE DISTRICTS.  
A Establishment and Naintenru~ce.  

a T7aliditu slid C o n ~ f r l ~ c t i o ~ ~  of Sin tu tes  Creating Draitztrge District 
1. Where proceedings fo r  the  establishing of n special taxing drainage 

district a r e  r r fer red  to ill a later s ta tu te  nnd contirmed therein with 
nn c~clditionnl provision est:~blishing i ts  boundaries t he  two k i n g  
interrelated. : ~ r r  t o  he construed together by the  courts when the  
co~~s t i t u t io i i r~ l i t y  of tlie tlistrict i s  ~ues t ioned .  I i cn i lwor t l~  v.  
Hydo' ,  $5. 

b 1~otr~c.daric~s of llrnitrtrgc Uistt.i.ct 
1 .  IT'herc a n  incwyoratecl town I l a v i ~ ~ g  :I sewerage sysl-em is included 

in  n ~l)rci: i l  rlrniniige distrivt la ter  established by s tn tu te  giving 
dcfint~tl bount1;iries overlapping those of t11c town, i t  is I I O ~  required 
t h a t  those owning lnnd wit11i11 the  lnppnge should be notified or give 
their  C ~ I I S P I I ~  to  he : ~ l s o  inclutlcd within the  l)ou~ld:uies of the  
spech l  tlistricT. I\-orilic'ci~'tl~ 7.. Illltler, S6. 

2 .  T h r  Gener;ll Assc~nbly of Sort11 Curolint~ has  t he  power to create 
t1rnin;tge districts without regnrd to  the  bonndnric~s of the  other 
1,oliticnl sul)diyisions of tlie Sta te ,  si1c11 ns c20u~it;p or mu~~icip:i l  
Oountlr~rics iind t h r  lilic.. Ibid.  

X. IVhert. a s t n t ~ i t r  creating ;I spccir~l drninngc district  includes in i t s  
esprcssed Iwunclnries :III ii~corpcirntetl towii already '!laving a drain- 
rtge r y s t t u ,  ;I proviso therein t ha t  no  person, firm or corporntion 
owning any  w n t w  s y s t c n ~  sli;111 bc co~nyelled to  br~tonie n pilrt of 
s w h  s;lnitary tlistrict unless sr~tisfilctory, r t c . :  L'cld, tile word 
"district" u s ~ t l  in t hc  proviso mcwls "district s p t e ~ n "  rind not the  
bound;~ries of the  nrw. : ~ n d  does not operate t o  rc l icw those living 
in such section from t h e  drninngc nssrsslnents. lb id .  

I{ Asscssn~ents  and Speci;~l  T t ~ s c s .  
(1. Cojtstit?ttio~tnlit!~ tr~ttl valid it^ of .lascxstric)ris 

1. A s tn tu te  \vhic>l~ : intl~orizcs the  1:1ying off' of ;I (1r:linag:e distr ict  with 
1,onc.r g i r rn  the‘ t r u s l w s  provided thcrein to  1ny a n  ad, vcllorem 
tax  for  i t s  cwnst~vction and ~n:~inten:lncc i s  not nncoi~sti tntion:~l fo r  
fail ing to  provitlr t1i:it notice I* given the  OWIICI'S of 1n11d s i tua te  
t l w r c i ~ ~  t l ~ t  tl1c1 lands \\ill be inclnclc.tl within the  nrc:l o r  of t he  
r ~ n i o ~ ~ n t  of t l ~ c  t a w s  to be lcvictl or tlic specific 1)nrl)osc therefor. 
Kcicilicortl~ L.. Ij!~do., 85. 

2. A s t :~ tn t c  c r rn t i~ ig  ant1 tlcsignntin:: t he  boundaries of :I dra inage  dis- 
tr ict  iin(1 provitling t : i s : ~ t i o ~ ~  for i t s  co~istruction n11t1 m~l i~ i t enance  
is  for  ;I ncccss:ily p11q)ose ant1 does not f :~ l l  withill t l ~ e  111 i rv i e~  of 
t he  S t : ~ t c  Consti tuticr~~, Art .  VII,  src. 7, requiring its  su l~n~ i s s ion  
to the  voters within the district ,  nor is  it n loc:~l, pr i rn tc  or spcci;~l  
a c t  relatin:: to  I~cnl th  or sanitation iuliilritcd by  our  Constitution, 
Art. 11, scc. 20. lb id .  
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DRAINAGE B a-Continued. 
3. The  creation by s t a tu t e  of a special drainage district  with the  power 

t o  levy a n  ad  valorem t a x  therein for  i t s  construction and mainte- 
nance i s  not a taking of property within the  purview of our Constitu- 
tion, Art. I ,  sec. 17, m ~ d  does not fall  wi th in  t he  in tent  and mean- 
ing of the  due  process clause, Federal  Constitution, Art .  XIIT. 
sec. 1. The  distinction hetween taxation of this character and  
assessments pointed out  by AD AM^, .J. Ihitl. 

4. Where some of t he  citizens of a n  incorporated town h a r i ~ i g  a sewer- 
age  system therein have their  property also included in a special 
taxing drainage district  defined and  created by statute,  the  consti- 
tutionali ty of the  la ter  ac t  may not be successfully qnrstioned on 
the  grounds e i ther  of double t a s a t i o ~ ~  or :I tasa t ion  without henefit 
received. Ib id .  

DUE PROCESS see Constitntional Law I .  

EASEMEKTS. 
A Creation. 

a B y  I'rescriptir ,~ 
1. Eridcncc tha t  pa ths  on a t rac t  of land were  intcrnii t tr~ntly and per- 

missively used by tourists  and  otlir~rs is  insutticirnt t o  crcnte a n  
easement on the  landu. Cr'rrcber v. E1tbn117i. ?SO. 

EJECTMENT.  
C Pleading ant1 Evidence. 

b Ezr'do~cc of Title I ~ L  Gozcrul 
1. A pal~er-wri t ing  expressing tha t  the  tlec3easetl 4 g n e r  let. O Iiavc 

certain de.;cril)ecl property a t  the signer's death,  0 to  keep all 
1)ui'dings in good contlition, and a t  t he  denth of 0. "this pro pert^ 
goes back" to the  .ignrr's es ta te  is  inoprra t i re  ; ~ h  a deed, ah it con- 
ta ins  no a p t  word of convejance tlntl not lwing untlcr seal, or a s  :I 
will o r  a s  a lease or contract  spccitic:llly enforccahlr~, nntl will not 
Iw rc.ccivct1 in  e r i t l e~ i t e  in a n  action in e j r c t m c ~ ~ t .  TVnl1;c.r 1.. 

Owens, 411'. 

2. The  rc~citntioris in :I d e ~ d  made by tht. titlmini5trator of the tlece:iwtl'\ 
common cource of titlp. t l ~ t  tlie qrantee t1lewi11 hntl pait1 the  f111l 
~ ~ l ~ r c l ~ t ~ i c .  l~r ice ,  thong11 the  tlcetl iv ro id  becsiiuse of the  lack of 
proper regi.tration under t he  ~)rovisions of our  i t :~ tu te ,  ( '  S ,  !)I, i t  
i s  coulpetrnt in  evitlence to  s110v :in tquit:~lilv titltk in the gr:~ntco 
therein Srn1.s r. BraczcclT. .>I5 

1. JYhwe f raud is  allege11 in tllc tr:msnctiul~ \~11crei11 it mortgaq,  is  
gircli on l n i ~ d s  inr-olring the  a~snml ) t i on  thereof by a g,'r:lntw of tlie 
cqnity of redeniptic~n, aud  there  is  e\.itle~icc tcntling to :il~ol~- t h a t  t hc  
c l e f c~~dan t  I)$ h i s  ac ts  m ~ d  coutlnct Iritli lmowledge of t he  allefcd 
f r a ~ ~ t l  reccired the  hrnefits:  l l c l d ,  lie was  r ~ n t  to  Siis c.lectio~~ ~ v i t h i ~ ~  
a l ~ e a s o ~ ~ i ~ l ~ l c  tinw a f t e r  lie discorered the  f raud or sllonltl 11al-e tlonc 
so in the esercisc of reasor~nl~le  diligence. to d isaf i rm his co~tlricc~t. 
and where  lie has  not clone so, and has  recc . iv~l  t he  1)enetits luitlrr 
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ELECTION O F  REMEDIES +Continued. 
the contract he may not successfully maintain hi,$ suit to cancel 
the contract, and ordinarily this is llot open t o  him unless he is in 
a position to  put the plaintiff in sta t tc  quo. Brown v. Osteen, 305. 

ELECTIONS. 
I) Qualitication of Voters. 

o Registraticm 
1. Failure to administer a n  oath to voters applying for registration 

does not result in a forfeiture of their right to vote, nor does their 
registration by third persons necessarily work a disqualificrition. 
O l e m  v. Culbreth, 675. 

2. Where i t  is  alleged that  the registration of voteris in a primary 
municipal election was irregular and fraudulent, and the plaiutiffs 
seek mandamus to compel a proper registrntion, :and the statute 
under which the election is to be held provides for challenge t o  
vbters so registered: Held, nlandamus being a proceediug in 
equity will not be issued, there being an adequate remedy a t  law 
by way of challenge provided by statute. Ibid. 

I Action to Try Title to Office. 
a Right of Action, Form 07 Action, Parties. Procedure and Juriadiction 

1. Where the plaintiffs, residents of a city, institute an action praying 
that the use of the registration for a primary electiou be enjoined 
and that mandamus issue for a new registration, aud a temporary 
restraining order issued therein has been dissolvetl, ~ n d  the election 
has been held, a n  appeal from the dissolution of the teluporilrg re- 
straining order, if decided in favor of the appellants, would be in  
effect an action t o  try title to  office, which cannot be done by 
mandanzus, the proper remedy being quo warranto. Glenn v. 
Culbreth, 675. 

2. I t  is not required that a resident taspayer and qualified voter of a 
municipality be a competitor of the present incumbelit in au election 
to the municipal office in order for him to be a r(?lator with the 
approval of the Attorney-Gnereal of the State in proceedings in the  
nature of quo toar~anto.  C .  S., 869, 870. Bouldin v. Davis, 731. 

3. The jurisdiction of the courts to entertain action in the nature of 
quo .zcarra)lto esisted a t  common law and does not ~esclusively rest 
by statute, and where a municipality is authorized by certain pro- 
visions in its charter to deterlnir~e the result of an election held 
for the election of its own officers, recount of the v o m ,  etc.. it does 
not oust the jurisdiction of the Superior Court to entertail1 original 
jurisdiction of the proceedings in the nature of qr~o warranto to 
try the disputed title to the office of one of its officials. C. S., SGO. 
The provisions of the Federal and Statc Constitutio~~s having refer- 
ence respectively to the rights of Congress and the State Legislature 
to determine the rights of contestants to seats in the respective 
bodies have no application. Ibid. 

4. In this case held: that a provision in the charter of a municipal cor- 
poration giving to the city commissioners the authority and right to 
determine the question of a contested election of one of its officers 
did not attempt to deprive the Superior Court of its jurisdiction, o r  
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make i t  derivative or subordillate to the action of the municipal 
authorities, but a t  most to  provide a cumulative remedy. As to 
whether the Ligislature may by statute deprive the courts of their 
original jurisdiction in proceedings in the nature of quo warranto 
to determine title to office, q u ~ r e 8  ZMd. 

d Appeal and Review 
1. Where there is no allegation or finding of fact by the trial judge that  

irregularities complained of in the registration of voters would 
have affected the result of an election, a n  appeal from his order 
dissolving a temporary order restraining the use of the registration 
will not be disturbed on appeal. Glenn v. Cutbretl~, 675. 

ELECTRICITY (Power of municipal corporatiou to manufacture and sell 
current see Municipal Corporations B d ) .  

A Duties and Liabilities in Respect Thereto. 
a Degree of Care Required i n  Respect Thereto 

1. A company engaged in the transmissiou of deadly electric currents 
by wires strung on poles is  held to a high degree of care in tlie 
maintenance of this equipment commensurate with the danger, and 
its failure in this duty renders it  liable in damages for injuries 
proximately mused thereby. Arringtota v. Pinetops, 433. 

b Trespassers, Licct~seea, and  Aftractive Xuisances 
1. Where the defendants in a n  action for the negligent killing of  plain- 

tiff's intestate are  guilty of negligence proximately causing the 
injury, in impairing i ~ n d  failing to properl$ maintain a power line, 
they may not avoid liability on the ground that plaintiff's intestate 
was a trespasser when the father of the plaintiff's intestnte rented 
nnd cultivated a field eleven steps from the power line, and his child 
was killed by coming in contact with a wire permitted to remain 
five feet from tlie ground, the doctriue of attractive nuisances ap- 
 lying under the facts of this case. Srrington u. Pinetops, 433. 

c Dzity to Zrlspcct a d  Repair Lit~en, etc. 
1. R'here an incorporated town owns and maintains i ts  own poles and 

wires for the transmission of electricity from another town from 
which it  buys its power, and there is conflicting evidence that it  
permitted one of its poles carrying a high voltage wire to remain 
for a month or  more fallen so that the wire hung only five feet 
from the ground, the question of whether the town, in the esercise 
of due care, should have discovered and made the necessary repairs 
is for the jury, and iq properly submitted to  them npon tlie issne 
of its secondary liability in a n  action against the town and the 
company impairing the power line for the negligent killing of the 
plaintiff's intestate. Arringto?~ v. Pinetops, 433. 

d Acts of Third Persons and  Their Liability 
1. Where there is evidence tendiug to show that  a company authorized 

to do so entered on tlie land upon which power lines were maill- 
tained, and excavated sand and gravel therefrom, and in so doiug, 
uudermined onc of the poles upon which transmission wires were 
strung so that the pole slipped down until the wires hung about five 
feet from the grour~d a t  a place where i t  could be reasonably antici- 
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ELECTRICITY A d--Co~~tinued. 
pated in jury  would likely result, and t h a t  the company left the  
wires in  th is  dangerous condition, and that  a child caught hold of 
one of the  wires and  w a s  killed thereby: Held. the  evidence was  
sufficient t o  t ake  the  case to  the  jury upon the issue of the  defend- 
ant 's  actionable negligence. Arrington v. I'inctops, 433. 

I3 Regulation and  Control of I'ower Companies. 
a Right to Force Power Companies to Sell Cuvret~t fo r  Resale u t  Retail  

1. V'liere a n  electric power company has  not held itself out or  fllrnished 
other distributing lines electricity fo r  r ed i s t r ibu t io~~  or resale to the  
latter 's  customers, i t  mag not be compt3lled to  do so by mandamus, a s  
i t  has  the  right to restrict i t s  services to the consurr.ers of electricity 
iilone when not t l isrri~ninatory against  distributor*. Electric Co. u. 
Light Co., 766. 

I M I N E N T  DOJIAIS  (Power  of county honrd of educntion to esercise see 
Schools and School n is t r ic ts  R n. 

13 Delegation of Power. 

n Ageru-ies f o r  h'xercisc of P o ~ c e r  fo r  .lcgi~isitio?t of Lands b y  the S ta t e  
1. 'nder the  provisions of chapter 48, Public La\5*5 of 1927, the North 

Carolina Pa rk  Commission is  neither a body politic nor corporate 
in the  ordinary sense. hut a n  aqency of the Sta te  calothed with the 
power of erniiitnt domnin to he exercised in  behalf of t he  Sta te  and 
in i t s  n:tmtb, i l1~1 u demurrer to the petition of the  Jtnte in condem- 
nation of lands for  t h e  purposes of act ,  on the  gronncl t11:it the com- 
mission and not the  Sta tc  mas tlie proper p a r t j ,  is  bad. S.  v. 
Ll tn~bo .  Co., 4. 

2 .  The  verification of a petition, i n  :I proceeding to c o n t l ~ ~ n ~ n  land for the 
purpose of ;t park  authorized by chapter 48, Public Laws o f  19'27, 
t o  restrnin cutting of timber on land sought to be condemned, is  
properly mndc by the cah:lirrui~~~ of the Xorth Carolina Pa rk  Com- 
mission. I bid. 

C Compensation. 

1. Where the opinion of a witness upon the v i~ lue  of lilt d con(iemned by 
a to\vn i s  based upon his knowltvllge of the  value c ~ f  lands  situated 
nrnrbg, the  conlpetencg of the testimony tlepenils 11 )on the evidence 
introduced tending to  show t h r  value in thc  one 11l:tce was  snfti- 
ciently firniltir to tha t  in the  other, and the  qnestion is  for  the 
jury. .I ! / d C l b  2'. Lo~tcoatr r .  556. 

2. \There it witness has  ttwtitied in cont1cn111;ition p~'oc~eedings by it 

town for :In addition to i t s  cemetery with reference to the dnn~ilgc. 
thc owner 11;1s sustained by i t s  t:llring, :tnd 011 c ~ ~ o s s - e ~ a ~ u i ~ l : ~ t i o l l  
nlnlrrs inconsistent answers a s  to  the correct 1)asir; of his opinion, 
his t rc t i~nony ic for the jury u l m  the credibility of the witness. 
I h i d .  

2. \There on :111pe:ll from tllr 1t.ry of nssca.iiucnts for strcet  inq)rove- 
~ n e n t s  inrolving also the issnc, of compcns:~tion for land tnlren in 
contlemnntion p r o c c ~ d i n g ~ ,  i t  is compctcnt for tlic owner of t l ~ r  
land, for the purpose of impc:~c.lnnent, to c r o s s - ~ s , ~ r n i n e  the  city's 
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witness, a n  appraiser i n  the  proceedings, a s  t o  t he  amount allowed 
other adjacent owners in the  s ame  proceedings when a sufficient 
similari ty a s  t o  t he  comparative value of the  lands  taken i s  shown. 
Greensboro v. Bishop, 748. 

c Riglrt to Conlpensntiorz f w  I n j i ~ i i e s  o r  nepreciu t io?~ of L u ~ d  Adjacetit to 
Lnnd taliett a ) ~ d  E'vidcncc of Dankagc 

1. Plaintiff is  not entitled t o  nominal damages in  a n  action against  a 
city for  the  constructive taking of property hy depreciating i t s  
value by i t s  sewerage disposal p lant  when the  city h a s  tlle r ight of 
emilXent domain and  the  jury has  found tha t  no ac tual  darnage was 
sustained. Black v. R e s s c n ~ r  City,  195. 

2. Where  a civil engineer has  testified a s  t o  t he  a r ea  of t he  l a ~ ~ d  peti- 
tioned by a city to  be taken for  a n  addition to  i t s  cemetery, i t  i s  but 
a mat ter  of calculatiou a s  to  how many cemetery lo ts  of t h e  usual 
size could be made the re f ro~n ,  and testimony thereto is  competent, 
taken with other pviderice i n  the  c a w ,  a s  t o  t h e  damage to  thc  
value of other contiguous lands  of the  owncr. .lydctz v. Lancnnster, 
556. 

3. T h e  evideucc of t he  depreciation in  value of t he  owner's lands con- 
tiguous to  t h a t  taken in condemnation ~ ~ r w r e d i n g s  Ily il town :IS a n  
addition to  i t s  cemetery, i t  is  competent fo r  :I civil engineer wllo 
has  nmde :I survey t o  testify from his own :)beerv:~tions t ha t  the  
owner could have divided his land into lots along :I certain ex- 
t e~~ t l e t l  s t r t~e t  but for the  contlemnation. Ibirl .  

1. Where  :~ssessrnt.nts for  s l~ecia l  I ~ n t 4 i t s  against  prol~er ty  abu t t i~ lg  ;I 

street  songht to be iml~roved 11:tr-e k e n  levied bx the  commissioners 
ant1 rrgalnrly confirmet1 hy tlle municipal governing body in accord- 
ance with s ta tn tory  provisions, t he  action of the  commissioners is  
ortlinarily conclusive, n11t1 the  owner of the  propertx so  assessed is  
uot entitled to  have :III issue submitted to  a jury to  A s  the  amount  
of such :issesslnent t o  be charged against  his property in the 
:il)scnce uf :In :~lleg;ltion of bald faith,  or arbitrxri ly conduct, o r  
:\l)use of tliscrotion, or \vilfui misc~o~idnct on the  pa r t  of the  govern- 
i r ~ g  body, or gross illjustice, o r  t ha t  thc  assessments were contisca- 
tory, i~rid his appeal witliout such :~llegations o r  evidence support- 
ing them will Ire disnrissetl. Orcoisbnt o v. RisAop, 748. 

e N e a w r c  n ~ i d  .4nto1int of Dunfugcs 
1. \Vhere land5 of tllc ownrr  a r c  taken 1)~ '  ;I tow11 fo r  a n  e ~ ~ l ; ~ r g c r n e n t  of 

i t s  exist ing cemetery, comlrenwtiou therefor should be a\varcled fo r  
the  mnrkct value of the  lantl appropriated and  for  t he  clepreciatioll 
in value of other contiguous lnntls ot  the  owuer naturally aud  proxi- 
~ n a t e l y  resulti~i:: f toui the  particular u re  t o  which the  land taken 
i s  to  be ~ ~ u t ,  lees the sl1ec1:ll Iwnctits accruing therefrom A ~ d c n  v 
Lni~cas ter ,  656. 

D Proceedings to Take Property.  

1. The  judgment in  condeml~at io~l  procecdings by a town against  private 
lands should tlcscribe the  land a l~propr ia ted  wi th  certainty and 
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set forth the rights of the petitioner to  the land and easement, and 
that upon the payment of the amount assessed the title of the peti- 
tioner shall become absolute. i i yden  v Lamas te r ,  556. 

ESTATES (Creation of, see Wills E b, Deeds rmd Conveyances C c )  
A Nature and Incidents of Estates Generally. 

b Equitable Estates 
1. An equitable estate in lands is descendible and a l ie~~able  in tlie same 

manner as  legal titles. Sears a. Braswell, 515. 

2. Under our Constitution equitable rights a re  not destroyed, but are  
administered in one court, though the distinction between actions a t  
law and suits in equity is abolished. Ibid. 

O Merger of Estates. 
a dferger of Legal and Equitable Ir:stnteu 

1. Upon the payment of the purchase price of certain land according to 
the terms of a contract to  convey it ,  the legal antl equitable titles 
merge in the purchaser. A'ears 2;. Braswell, 516. 

ESTOPPEL. 
A By Deed. 

a Creation and Operation in Gcnerul 
1. Where the interest of a eontingcnt reinaiiidernltl~~ under ;i will has 

been divested by the happening of the contingencj, the remainder- 
man who takes the lands by purchase under the will is not estopped 
by a deed of the life tenant and the contingent remainderman from 
setting up his title as  against the grantee therein. Wes t  u. Murphll, 
488. 

I3 Hy Judgment (Judgments operating ns Iutr to subsequent nction see 
Judgments L b) . 

cs C ~ m t i o ~ b  and Operation in  Ocrwt.aC 
1. Where the purchaser of lands a t  a judicial snle ins..sts on confirma- 

tion antl appeals from an adverse judgment, he may not thereafter 
maintain the inconsistent position on another appeal in the same 
case that the sale should not be confirmed. Hni-ve~ u. Knittitrg 
Mills, 177. 

EVIDENCE (Of negligence see Negligence, Master i ~ n d  Serlwit C, D, I h i l -  
roads D, Highwtrys 13-111 criminal cases see Criminal Law G, Homicide 
(: c, G, and Particular Crimes-In ejectment see ICjectment C I n  con- 
demnation proceedings see Eminent Domain C-In caveat proceedings see 
Wills L) h-Cornpetelicy of ancient documents see I,o,jt or Deatroyctl 
Instruments A a 1-Of conspirators see Criminal IAW G k, Conspiracy 
A b-Newly discovered evidence sce Kew Trial B g-Upon nonsuit see 
Trial I) a ) .  

.\ Judicial Sotice. 
a Legislative Acts urtd I'rocecdi~!gs Thereu~rder 

1. The Supreme Court will tnke judicial notice on a y l m l  of the appoint- 
ment of a certain person as  a special judge wider the provisions of 
chapter 137, Public Laws 1020. Greore 2;. Rtadicm, 472. 
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C Burden of Proof sce Criminal 1,iiw ((: : I ,  Homicide G I),  I ~ l s ~ i r a ~ ~ c c  P c, 
Contracts F h. 

L) Relevancy, Xlatt'riality and Competency 

1. Trstimony of a party interested in the result of the ac.tion that the 
deceased predecessor of the comrnon source of title of the parties 
had agreed as  to the boundary of the lands in dispute preliminary 
to making the deeds, that the (1ece;tsed had the la~itls surveyed antl 
that  the witness saw tlie deceased mark the boundary clnimetl I)y 
him as controlling the description given in the deeds later made, is 
that  of a transaction or communication between the witness antl :I 

deceased person prohibited by C. S., 1795, and i ts  exclusion on the 
trial is not error. Pool v. RusseIl, 246. 

2. Evidence of the declarations of a deceased partner tending to show 
that the deceased partner made iln iipreemcnt with plnintiiT that 
check given for a disputed account and marked thereon balance U I I  

account was not to  he taken a s  full settlement is incompetent a s  ;I 

transaction or communication with a tlwrased pcrson prohibited by 
C. S., 1796. TVfllston v. Coppersmith, 407. 

3. In  order to "open the door" for the admission of evidence of trnns- 
actions or communications with a deceased person, prohibited by 
C. S., 1705, such evidence niust relate to the particular snbject- 
matter of the evidence testified to by the adverse party, or the 
same transaction, and the door is not necessarily opened to all 
transactions or fact situations growing ont of the controversy. 
Ibid. 

4. Where some of tlie witnesses in a n  action in ejectment are  not inter- 
ested in  the event, their testimony does not fall within the intent 
and meaning of the statute, C .  S., 1795, disqualifying a party in- 
terested in the event from testifying a s  a witness in his own behalf 
a s  to transactions or communications with a decedent, and tlie 
exclusion of their testimony tending to show the tenancy of n 
decedent under whom one defendant claims a s  adverse possessor, 
is  reversible error entitling the plaintiff to a new trial. Pitman v. 
Hunt, 574. 

o Facts in  Issue and Relevant t o  Issues 

1. Letters that  do not relate to the matters in controversy are  properly 
excluded as  evidence. C o n n w  v. Mfg. Co., 66. 

2. Where the plaintiff seeks to  enjoin the foreclosure of a mortgage, n 
conversation between himself and defendant that  is evidence of the 
indebtedness that plaintiff denies, is competent. Ibid. 

1. Upon the trial under a n  indictment for the seduction of an innocent 
and virtuous woman, C. S . ,  4339, a statement by the prosecutrix to 
a physician, whom she had consulted, tending to show that she was 
not innocent or virtuous a t  the time of the alleged seduction, does 
not fall within the principle of a privileged communication between 
physician and patient when made by her after this relationship has 
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ceased, C .  S., 170b, and its rejection a s  evidence by the court is 
reversible error to the drfendant's prejudice, entitling him to a 
new trial. 8, v. Wade, 651. 

F Admissions. 
b Bu Partics or Othcrs 1ttto.cstcd in t h e  Evert 

1. Where the evidence is sufficient to sustain an action for a negligent 
personal illjury, the defendant's acts of mercy in taking the plain- 
tit? to :I hospital after the injury and paring the bill cannot be 
imputed as  an admission of liability for (1aina::es. Sormntf v. 
Porter, 223. 

1. Under the facts of this case: Hcld, exceptions to  the introduction in 
evidence of the pleadings as  admissioris of the part les a re  untenable 
under the decision of Weston v. T ~ p e u r i t w  Co., 183 N. C., 1, and 
other cases cited. Norrisfflt v. Finance Co., 322. 

I Documentary Evidence. 
b Accounts, Rocords, IJricate Writings and L e t t o s  

1. Where a finance company is sued for fraudulmt representations of 
its financial condition in procuring a sale of its s l~ares  of stock to 
the plaintiff, exceptions to the introduction of some of its books 
relative to the inquiry and used by both parties in the esamination 
and cross-examination of the secretary of the compmy as a witness 
will not be sustained a s  error. iliorririson v. Finance Co., 322. 

2. Upon the issue of fraudulent representations inducing the plaintiff 
to subscribe for stock in a corporation, letters of general circulari- 
zation, purporting to hare been signed by the corporation's presi- 
dent and received by the plaintiff, having a material relation to the 
determination of the issue, are  improperly introduced in evidence 
upon the trial when not further identified as  issued by the coin- 
pany, but where the subject-matter of the letters is, proved by com- 
petent evidence the error is harmless. ZMd. 

J Par01 or Extrinsic Evidence Affecting Writings see Bills and Notes D b. 

K Expert Testimony ( I n  criminal cases see Clriminal Law G i ) .  
b Subjects of Expert Testimony 

1. In  an action to recover damages for an alleged personal injury i t  is 
competent for the attending physician to testify a s  to what his 
patient told him of his symptoms and physical condition a t  the time 
of the physician's examination. Brunnt v. Construction Co.. 639. 

o Qualification and Competenw of Experts 
1. Whether a witness is competent to  testify as  an expert is a question 

primarily addressed to the sound discretion of the trial court, and 
his decision is  ordinarily conclusive, and where rill X-ray proto- 
graph of a n  injury bearing upon an issue involved in the action 
depends upon the explanation of an expert to mak? i t  understand- 
able to  the jury, the finding of the trial court that  the witness was 
not qualified as  an expert to  give the explanation and excluding the 
photograph offered will not be disturbed on appeal. Lila v. 
Pickett MiZls, 773. 
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I iXECUTIOS (Right of subsequent judgment creditor t o  subject surplus 
af ter  forerlosnre to judgmrnt see Mortgages H 1 1). 

K lkecut ion Againut the Person. 
(6 Wil fu l  and TVanto~z Z n j z ~ r i c s  

1. IVhcre the  pleadings, evidence, and verdict a r e  that  an  injury was  
wilfully inflicted, a n  order for execution against  the person of the 
defendant upon the  re turn  of esecution against  his property nn- 
satisfied is proper. C. S., 765, Gi3. E'ostcr v. IZvmnn,  189. 

2. Al'egations and evidence tending to  show that  the  defendant, while 
drunk, drove his automobile on the  wrong side of a street  of a city 
where traffic was  heavy a t  a ra te  of forty-five or  fifty miles a n  
hour, under circumstances which should have convinced him, a s  a 
man of ordinary prudence, that  he incurred the risk of imminent 
peril t o  humau life, and that  the plaintiff was  injured thereby : 
Ilcld,  sufficient to sustain the jury's verdict t h a t  the  injury was  
inflicted wilfully and wantonly, and a n  order for execution against  
t he  person of defeudant upon re turn  of esecution against  his prop- 
er ty  unsatisfied was  proper. C. S., 76S, G73. Ib id .  

3. hn act causing injury to person or property is wilfully done when i t  
i s  done purposely and deliberately in  rio1:ltion of law, and wan- 
tonly (lone when done recklessly, manifesting a reckless indifference 
to  the  rights of others, but wilfulness may be constructive, and 
where the  wrongdoer's conduct is  so  reck!ess a s  to  amount to a dis- 
regard for the safety of others i t  i s  equivalent to actual intent. 
Ib id .  

EXECUTORS AND ADMINISTRATORS (Descent and distribution see 
Descent and Distribution-Estates created see Wills E ) .  

A Appointment, Qualification a r ~ d  Tenure. 
d Designation or Appointment o f  Executors 

1. Where a letter writ ten by a deceased person to  his brother i s  proven 
a s  the  holographic will of t he  deceased, i t  is  not necessary tha t  the 
writ ing specifically make use of the  word "esecutor" if the terms 
employed in the  letter confer the powers of esecutor upon the per- 
son addressed. Dulin  v.  Dulin, 215. 

D Allowance and Payment of Claims. 
a Liability of Es ta te  on Eapressed or Implied Co?btracts to P a v  for  S e w -  

ices Rendered Deceased 
1. Evidence tha t  the deceased's mother had told the witness, her  son, 

i n  plaintiff's absence, t ha t  'whoever waited on her should have a l l  
t h a t  she  had" is  too vague and indefinite to  constitute an  express 
contract t o  pay her  daughter for services rendered, and the 
daughter may not recover thereon, a f t e r  her mother's death, against  
the administratrix.  StaZey v. Lowe, 243. 

2. An adult  child living with her mother a s  a pa r t  of t he  family, and 
rendering services t o  her cannot af ter  her  mother's death recover 
their  value upon a quantum merui t ,  i t  being assumed t h a t  the 
services mere rendered gratuitously in the absence of evidence to  
the  contrary, and the  mere rendition of the  services i s  insumeient 
evidence of a n  expectation of payment on one hand and the  inten- 
tion to  pay on the  other, and the mere moving from the  old family 



856 INDEX. 

EXECUTORS AND ADMISISTRATORS D a--Continued. 
home to a new home without evidence of a change in the relation- 
ship is insufficient to change this result, and defe~~dant ' s  motion a s  
of nonsuit is properly granted. Ibid. 

b Other Liabilities of Estate 
1. An assessment made upon adjoining land for a shee t  improvement 

by a town is a charge upon the land constituting fi lien superior to 
all others, C. S., 2713, and not enforceable against the personalty or 
other lands of the owner, and when the owner of land has been 
thus assessed payable in installments, C. S., 27113, and he subse- 
quently dies, i t  is not a debt of the deceased payable by his per- 
sonal representative, but a charge against the land itself, C. S., 
5362. The provisions of C. S., 91, a s  to the ordtr  of payment of 
debts of the deceased has no application. Carrrnwn v. Rarptett, 511. 

E Sales and Distribution of Estate. 
a Power to Sell for  Distribution 

1. The power given in a will to a n  executor to divide i.he estate among 
the beneficiaries therein named implies the power to sell and con- 
vey both the real and persoual property when necessary to effectu- 
ate the intent of the testator a s  gathered from the instrument. 
Dulin v. Dulin, 215. 

FALSE PRETENSE. 
A Elements of Crime and Grounds for Civil Liability. 

b Deception and Damage 
1. I n  order to constitute the crime of false pretense i t  is required that  

the representations alleged to be false were relied upon, and under 
the evidence in this case it  is  held the action should have been 
dismissed. S. v. Poe, 601. 

d Misrepresentation of Past  or Subsisting Fact 
1. Where the owner of land employs agents to subdivide and sell i t  a t  

public auction, and there is an existing registered deed of trust on 
the land of which the selling agents had knowledge, and a t  the sale 
the selling agents stated that  "we guarantee a good, clear title and 
no encumbrance" to purchasers, the statement of the agents was 
not a representation that there was no encumbra.we on the land, 
but a promissory statement that the lots would be conveyed to the 
purchasers with a covenant against encumbrances, and where the 
owner delivers to the purchasers such a deed, but fails to apply the 
proceeds of the sale received by him to the deed of trust, and the 
land is  sold under foreclosure thereof, a purchaser a t  the auction 
sale may not recover against the selling agents on the representa- 
tion made by them. ShoPfner v.  Thompson, 66.1. 

FEDICIIAL EMPLOYERS' LIABILITY ACT see Master and Servant E. 

FOOD. 
A Liability of Manufacturer for Injury to Consumer. 

a Deleterious and Foreign Substances 
1. I n  his action to recover damages resulting from foreign and delete- 

rious substances in a bottled drink the burden is on the plaintiff to  
show the presence of foreign or deleterious substar~ces therein, and 
where the plaintiffs evidence is to the effect that  he swallowed 
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something and spit, and that where lie spit n fly was immediately 
found, but that hc co~iltl not swear that the fly was ever in his 
mouth, with eridcnce of another witness that hc  had found a sub- 
stance in  a drink bottled by the defendaiit, but eoulil not swear in 
what Trar he found it, the plaintiff's evider~ce is too vagne and 
indefinite to establish the defendant's negligence, and his motion a s  
of nonsnit shonld have been granted. Reece 1.. Bottling Co. ,  661. 

FOOT TRACKS s t ?  Criminal Law G 11. 

FRAUD (Election of remedies SL* Election of Remedies-Cancellation of 
instruments for frantl s r r  C':incellation of Instrument4 A b-Fraudulent 
conveyancer see Fr:tudulent Conveyances-False pretense see False Pre- 
tense-Presumption ef from sale of equity by mortgagor see Mort- 
gages F c ) .  

H Right of Action and Defenses. 
a Itat ificntion 

1. Where in an action to recorer for material furnished the contractor 
for the erection of a building, involving the liability of the surety 
on the contractor's bond. the defense of fraud in the procurement 
of the bond was pleadcd, to  which the plaintiff replied alleging a 
compromise by the surety and owner in a certain sum, to which 
last pleading a deinurrer was interposed on the ground that it set 
np a new cause of action: Held,  the alleged compromise being for 
the benefit of the material furnishers who were protected by the 
bond, i t  enured to their benefit, and was a ratification of the surety's 
liability on the original bond, and the demurrer was bad: and, 
Held frrrtho', the interpretation of the compromise agreement mas 
not before the Supreme Court on this appeal. OTess C'o. v. Hotel 
C'orporn tion, 10. 

FRAUDS, STATUTE OF. 
-4 Promise to  Answer for Debt or Default of Another. 

n Applicability and Defen8es 
1. Where a grantor makes deed to oue of the defendants for the benefit 

of the others, a t  their request and for their convenience, and a 
prior mortgage debt is assumed by the grantee therein, who later 
makes a deed to the other defendants in which the prior mortgage 
was assumed by them: Held, in the original grantor's action on the 
mortgage debt to recover against the defendants for whose benefit 
the grantee defendant took title, the statute of frauds does not 
apply since each of the defendants had a pecuniary interest in the 
transaction. C. S., 987. Coze v. Dillard, 344. 

FRAUDULENT CONVEYANCES. 
A Transfers and Transactions Invalid. 

j Knowledge and Interest of Grantee 
1. Where a father having a remainder in land after a life estate con- 

veys by deed his interest in  the land to his children, and in a n  
action to set aside the deed for fraud against a creditor of the 
father the jury Ends that  there was no consideration for the deed, 
the fact that the children were not of sufficient age to have partici- 
pated in  the fraud is  immaterial. Rk&s v. Tunnel; 458. 



858 INDEX. 

GIFTS ( R y  pnrty to marriage promise contract see Marriage Promise R a ) .  

A Intcr Vivos. 

rs Eequisitcs iznd Essentinls 

1. To constitute a gift of ~ e r s o n a l  property itrtev c i o o ~  there must be 
actual or constructive delivery of the thing given with the present 
intent to gnss the title to tlie donee. Harrsll  v. Tripp, 426. 

b Construction of Tramnctim ns a Gift Znler Vicos 

1. A certificate of deposit issued by a bank in the name of the husband, 
pnynble to his or his wife's order on return of the certificate prop- 
erly endorsed, creates an agency in the wife to withdraw the money 
which is revoked a t  the death of the husband, and does not operate 
a s  a gift inter uicos. Jones v. Fullbright, 274. 

GTARDIAN AS]) IVARD (Liability of ward's estate on his contract see 
Infants B a 4 ) .  

C Custody and Care of Wnrd's Person and Estate. 

n LiabilGt~ of Guardian and Surety fo r  Loss to Estate in General 

1. The liability of a guardian and the surety on his bond for a loss to 
the estate of the ward caused by the failure of a bank in which 
tlie guardian kept deposits of the estate, does not attach when it 
is found that the guardian exercised good faith and due diligence, 
and the refusal of the trial court to substantially submit this issue 
to the jury under the evidence in this case is reversible error. 
Pieroe v.  Pierce, 348. 

HEALTH see Drainage Districts. 

HEIRS see Descent and Distribution. 

HIGHWAYS (Preventing use of public way a s  trespass see Trespass A c) .  

A State Highway Commission. 

a P m e r s  of Highwal~ Contrnksio~~ igt Regard to Location, Abandonnle)rt, 
etc., of Highwavs 

1. The State Highway Commission is  given esclusiv~? authority by 
statute to eliminate and close grade crossil~gs of railroad tracks on 
the highway, and when it  has so closed a grade crossing and substi- 
tuted a n  underpass in the interest of public safety, 3 C. S., 3846(j), 
3846(7), the commissioners of a county a re  without power to order 
the grade crossing abandoned by the Commission reopened to the 
public, and this power is not given the county by C. S., 3846 ( e  5 ) ,  
authorizing the county commissioners to reincorylorate into the 
county systems any portion of highway abandoned by the State 
Highway Commission. See, also, the declaratory statute ratified 
18 March, 1929. Roclcingham County v.  R. R., 116. 

B Use of Highway and Law of the Road. 

a Speed 0% Highway 

1. The operating of an autonlobile upon a public highway or street a t  a 
speed in excess of the limit fixed by law is negligence per se. 
WkCtaker v.  C a r  Co., 83. 
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2. Negligenre in exceeding the  legal speed limit on a public highway or 

street  is  insufficient for a recotpry of dnmaqes unless there is  :I 

causnl collnec.titm brtwceu the breach of duty i~nposetl by law and 
the  injury complained of. Iliid. 

1. Where the  action for dama,oes arising from the  defcndant's truck 
and trailcr k i n g  nearly across a public road near the  corporate 
limits of a town a t  night without lights, etc.. i n  violntion of C. 9.. 
2615. antl the plaintiKs own evidence shows tha t  his collisiou 
therewith w ; ~ s  caused by his escessive speed in driving his motor- 
cycle through rain and partial  slept, antl t ha t  otherwise he could 
have passed in safety : Hcld, notwithstar~ding the defendant's negli- 
gence, the plaintifYs own evidence disclosetl contributory negligence 
barring his recovery, antl defendant's motion a s  of nonsuit was  
properly granted. Davis v. Jcffre!jn, 712. 

I L  I'lcndivgs in  4ciimt for Inji lry Cnltsed by Xegligerice on Highway 
1. Allegations in the  c o m p l a i ~ ~ t  liberally construed t h a t  the defendant's 

d r i r c r  of i t s  truck, acting within the scope of his employment and 
in furtherance of his master's business, stopped the truck he was  
driving on n tlangerous place on the l~ighwny on top of a hill near 
a curve in the road, a t  night, tha t  he turned off the  rear  light of 
the  truck and turned i t  on again when he heard a n  automobile ap- 
proaching, and that  the plaintiff's intestate was  guiding a car  being 
towed by the ca r  heard by the  driver of the truck, and t h a t  the 
light on the  truck was  tnrned on too late for the intestate to see the  
danger and guide his car  in safety behind the  lead c a r :  Held, the  
allegations of actionable negligelice againqt the  defendant arc  sum- 
cient against  a demurrer.  Lee v. Produce Co., 714. 

HOME SITE. 
A S a t u r e  and Extent and Rights Therein. 

a Property C m ~ t i t u t i n g  Home Site 
1. Where a 'mortgagor of lands a t  the  time of the  execution of the  mort- 

gage is  in possession of a certain pa r t  thereof on which, with the  
usual outbuildings, he  lives with his family a s  a home, such land is  
a "home site" within the  mealling of C. S., 4103, and held in  th is  
case tha t  a 54.75 acres of f a rm land is  not excessive for the  pur- 
pose. Boyd v. Brooks, 644. 

b Conveyance o r  Mortgage of Home Site and Rights of Parties Thereunder 
1. Where the  wife does not join in a mortgage made by her  husband on 

the  statutory "home site" in his lands, o r  have her privy examina- 
tion taken a s  required by statute,  the  mortgagee takes subject to 
the  provisions of C. S., 4103, and the  purchaser a t  the  foreclosure 
of such mortgage sale does not acquire under his deed the  right to 
immediate title o r  possession to the  land. Boyd v. Brooks, 644. 

2. C. S., 4103, limits the effect of the conveyance of a "home site" by a 
husband's deed or mortgage made without the  privy examination 
of the wife, but  does not make the  conveyance void, and the  effect 
of the  s t a tu t e  i s  t o  postpone the  t i t le and the  right of possession of 
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HOMIG SITE-A b-Cn~tti~wcd. 
the "horne site" under such dced until the death of the husband, 
when i t  then passes to thc grautre subject nnly to, the dowcr right 
of the wife if she surrires him. I b i d .  

HOMESTEAD. 
D Abandonment, Waiver of Forfeiture. 

(1 Agreements to waive 
1. A promise on the face of a note to wnive the homt~stead exemption 

and to pay attorneys' fees in its collection is not enforceable in this 
State. Ho?udI v. l?ohcrtso?r, 572. 

A Homicide in General. 
(I Elcmocts of artd Disti>u.tio)ts Bc t icco~  F i r ~ t  und Second Degree Uurder 

1. Murder in the first degree is the unlawful killing of a human being 
with malice and with premeditation and deliberation; while mur- 
der in the second degree is the unlawful killii~g of a human being 
with nmlice, the presence in  one case of premeditation and delibera- 
tion k i n g  the distinguishing difference betwccn these two grades of 
: ~ n  unlawful homicide. R.  v. BlilTo', 445. 

B Murder. 
s Mitrder i > b  the First DFOPFB 

1. Where there is evidence that the prisoner had been engaged in manu- 
facturing intoxicating liquors in violation of statute and had threat- 
ened to kill any officer who attempted to arrest him, particulnrly the 
deceased, nnd this threat was made known to th? deceased, who 
wns killed by the prisoner in a gun battle on the street while the 
deceased was attempting to arrest the prisoner under a valid war- 
ran t :  Held, the evidence of deliberation and premeditation is sum- 
cient to sustain a verdict of guilty of murder in the first degree. 
S. v. Miller, 445. 

2. Where one with a previousl~ fired purpose to kill an officer if the 
officer attempted to arrest him, voluntarily intoxicates himself to  
carry out his purpose, or deliberately brings on tho difficult9 when 
the officer attempts to arrest him under a valid warrant, and kills 
the officer according to his previously fixed design, the law will not 
mitigate the offense, but pronounces his crime murder in the first 
degree. Ib id .  

0 Manslaughter. 

1. One driving a n  automobile on a public highway while drunk, reck- 
lessly and in disregard of statutes for the regulation of automobiles 
thereon, resulting in death to another, is guilty a t  least of man- 
slaughter without reference t o  whether he intended to inflict injury 
or not. B. v. P a l m ,  135. 

2. Where the injury to another would not have occurred except for the 
criminal negligence of the defendant in violating the safety statutes 
regulating the operation of automobiles upoh the public highway, 
he is  not relieved of guilt by the fact that  he did all that  he rea. 
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sonahly could t o  avoid the  injury a t  the t ime of the  occurrence 
under the  existing conditions, provided his inability to stop was  
due to  h is  prior recklessness. I h i t l .  

1. Onc may not be convicted for driving a n  automobile npon a public 
highway in  violation of safety statutes when the  negligence of the  
injured pesson is  the  sole grosimate cause of t he  injury,  but  i t  i s  
otherwise if the concurring negligenc+~ of both combined was  the  
prosimatc cause. S. u. I 'cl ln~~r.  135. 

2.  Where i n  a prosecu t io~~  for m a ~ ~ s l a u g h t e r  for the  negligent killing of 
tlre drccwsctl througli the  reckless driving of nn nutomobile, the  
defense is  interposetl t ha t  the  deceased met her death t l~rougll  her 
on 11 negligence in  unex\;~mtcdly running ill front of defendnnt's 
var under circumstances n l a k i ~ ~ g  i t  i~uposs i l~le  for him to :tvoid 
atrihing he r :  Held,  the defendant is entitled to  sliom :IS a complete 
tlefel~sc, tha t  the  t1c;lth w;1s caused hy the ac t  of the deceased and 
not by hi\  nrgligence, and :rn instruction tha t  denies him this r i rh t  
is  reversible er ror  t o  his prrjudice entitling him to a new trial. The 
tioctrinc of contri ln~tory ~~cgligtwcv does not nl)l)ly. 8. 1' Eldr'idgc. 
6213. 

1 .  Evidrnsc tha t  the  dcfentiant wllile driving on it public highwny 
stol)lwtl : ~ t  rt filling s t i i t i ~ ~ ~  ttnd cnuw out wit11 a Imttle of wlliskry, 
fro111 which he took two or  three drinks, and tha t  later one of the  
p;rsstXngws got out of the :mto~nobilc bcc:lnsc of fear  of the  tlefend- 
m t ' s  reckless driving, is  rttlnlissible ils su l~s t an t i r e  eridencc and nlso 
:IS corrolwm~tive of othcr evidence of his reckless driving in n 
prosrcution for ur;lnsl:~nglrtrr. S. I - .  I ' (~Ir~rcr,  13.5. 

1. Circnmst:~~ltiirl rvidrncv of  t l r ~  plironer's guilt of ~ r r t ~ r d c r  in tlrc first 
i l ~ g r c e  is I~c~ld  nntlt3r t l ~ c  facts of this case sufficient to submitted 
to  the  jury. 6. c. I,'os, -175. 
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3, T h e r e  the evidence of t h e  Stnte i s  sufficient to be submitted to the  
jury on the  quwtion of defmdant ' s  guilt of murder in the  second 
tlegrec). niotive for tlic killing is  not a11 essential element of the  
8 t i l t ~ ' s  cilse without whicbli a conviction lung 1101; be had. S.  v. 
.1lZr11, (W. 

4. W l ~ e r c  tlic cvidenc-c in :I t r ial  for  homicide tends to  shorn thnt  the 
1)risonc.r nntl tlic tleccl~st~tl were seen talking together imn~edintely 
Iwfore the  1:ltter w i ~ s  shot, and the deceased just af ter  beiug shot 
s:ricl some olw l w l  shot llilu, but t ha t  he did not know who, and 
t1i:it t l ~ v  priso~~tkr r~ppcwrcd in 21 ncLigllk)oring 11ousm001l af ter  the 
s l loo t i~~g ,  conmcwtcd upon tht. fact  t ha t  R mi111 hall been shot, and 
W;IS : ~ t ~ s i o u s  nlmnt I ~ i ~ v i n g  :I pistol wit11 l~ii i i  n.hic3h he hid in conse- 
q i ~ t ~ ~ ~ c t ~ ,  ant1 s l~cl ls  of the kind used in tlle 1)istol he had had and of 
the. snnltl s i w  \v1w folind ilt tlw ~ ~ I I C C  of the Iri:ling, i s  upon the 
filcots of this c a w  Iicl~l sulficitwt to Iw s~tbmit ted  to the jury and 
s ~ ~ s t i ~ i n  ;i vertlict of guilty of murtlcr ill tlic s c c o ~ ~ t l  degree. I b i d .  
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HUSRASD ASD IYIFE A a-Continued. 
tion of t he  action the  evidence tt>ntl?; to  show tha t  t l ~ r  defendant ;11111 

his wife were  living apa r t  and t l ~ t  he  Ilail not  provided any sup- 
port  for  his minor children for  s t m e  time, and t h a t  a jntlgment h:ld 
bee11 entered in  a civil ai-tion hy the  wife awarding a l l  his per-  
sonalty e s r ep t  his persoual belongings, r ~ u d  tha t  Ire lint1 trausferretl 
h is  rc~alty to  his daughter  for  the  suplmrt of t he  wife and minor 
children, there is  no presumption of wilfulness from t h e  f:rilure to  
provide adequate support. C. S., 4438, and tin instruction tha t  leaves 
out th is  essential elcmerrt of t he  crime \\-ill he held for revrrs i l~ lc  
error. S. v. I?nbel't.?, 6G2. 

d Judgnw~t tu  
1. h judgment t h a t  the  tlrfentlnnt 11e conlincd in t l ~ e  con~nron jail f o r  

one year  npon each cmnit in the  in(lictmt~nt, the  term n ~ l d c r  out, 

rount  to  begin a t  the  expiratio11 of t h e  term under the  o thrr ,  the  
judgment t o  be fully satisfied a t  the  expiration of both tcwus. ~vi t l l  
provision tha t  t he  judgment he suspended npon the  payment to  h is  
abandoned wife r1nr1 children c ~ r t n i n  mon t l~ ly  sluns for  :I tfrfinitc. 
period ant1 the  giving of :I tmnd for  compliance therewith,  is  in this 
case held to  be sufficiently w r t n i n  and  tlefinitr in i t s  terms. S .  ?.. 

Vickcrs, (i2. 

I3 Rights, Duties and Lirtbilitics (wife's liability on notc urtdcr scwl scLl? 
Bills and Kotes A a 2 ) .  

c Wifr'n I?i{jht of .Ictiort. fiw Injro-ii's to lfrc.vhn.~irl, Z,O.SX of ~ o t t ~ o t ~ f i l 0 l l .  
Expetrsrs, ctc. 

1. A wife ~ n a ~  r c c o v n  fro111 o m  who has  ~repligr:ntly iujured lrer lrns- 
band such lnoueys :IS s l i ~  h : ~ s  been r e q ~ ~ i r e t l  t o  pay f rom he r  sellil- 
r a t e  es ta te  hy reasou of h is  sicaknrss o r  incapacity so cwnsctl, 1 ~ 1 t  
she  lniiy not recover fo r  ~lursin:: l l i n~ ,  or loss of consortiurn, or 
mental  n11guis11, or loss of su lq~or t  nntl n~nintenanc~e,  o r  for tl:~magcs 
he  or his pc~rsonal rrpresrntativc might r e ~ o v e r  in an  action :~gains t  
t he  t o ~ t - f ~ ( r , ? ~ t ' .  .lfcT)(/t~ivl v. 'l'rv~rt Jlill.?, 242. 

E Alienation. 
h Rig71 t of .I rtiott. I)cforscs,  rt 1tf1 Ilrct~li.~r. of 1'1~1cif 

1. Where in :III r~ction 11y :i wife ;~g: l i~ ls t  t11(~ s te l , - f i~ t l~er  :r11c1 brotht~r  of 
her  hus1):111d for  the  a l ie~ia t ion  of her  I I I I ~ ~ I : I I I ~ ~ ' s  aff'ections, t he  evi- 
dence i~~tro t lucet l  by the  wife fails  t o  sliow any  malice c r  ill-will of 
tlic d e f e ~ ~ t l : ~ n t s  tov-art1 11c.r or t l ~ a t  thc  c1efrntl:lnts did iinythiug to 
:~ l i ena t r  the nffcctions of tlie 1i11sb:111tl or c~:~uso h im to  separate 
h i~nsc~lf  f rom I ~ c r  ant1 continue t o  live : ~ l ) a r t  from her, I ~ u t  tends to 
,shorn tha t  h is  se jx~ra t ion  w;ls cansed by a grountlless delnsion tluc 
to  his mental  condition. with furtlior cviclencc t h a t  t he  hnslmnd 
lived \\.it11 the  de fe~ idau t s  a f t e r  the  separation, i s  insufficicnt to  hc 
submitted to the  jury, and a nousuit s l~ould  hc  granted,  tlie law not 
imputing : I I I ~  purpose to  in jure  t he  l~laintiff  f rom the fac t  t ha t  the  
defendants allowed the  huehantl t o  livc with them a f t e r  the  sep:tr:t- 
tion. Tozct~srud v. Jfoldcrb,il, 5 3 ) .  

2 .  I n  all action by a wife against  t he  step-fat11c.r :rnd 1)rotller c ~ t '  llcl' 
husband for  alienating he r  1111sbalrtl's ftffectious, :111d ca11sing hi111 
t o  continue to live apa r t  from her,  the  1)urden is  ulmn h r r  to  prove 
t l ~ e ~ e  n ~ a t t r r s  v-hcn a l legc~l  by h r r  and ilcnied hy the  t le fcndant~.  
Il)i(l. 
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HUSBAND AND WIFE-Coutinucd.. 
F Actions. 

n Right to Br ing Action Without Joijrdcr of Httxba~td or  Wifc and Ncccff- 
sit?/ of Joinder in Actions Against 

1. An action brought by the  wife against  her 1iusband':r step-father and 
brother for  alienating his affection from her  and causing his con- 
tinnous separation is  i n  tor t  and does not 'eqnire the joinder of her 
husband therein, and is  not a defect of parties. Tolcnaord 1 1 .  

Holderby, 550. 

1. Testimony of a w i t ~ ~ e s s  tha t  a t  the time of  he arres t  of the de- 
fendant,  by the oficers of the  lam, his wife n-ns present and said to 
him : "I told you that  r o u  woultl get into i t  if you did not s tay  with 
me like I \vanted you to," to which he  r e p l i d :  "hush," i s  not a 
confidentinl communication between husband rund wife within the  
con tem~la t ion  of C. S.. 1802, and lnny be testified to by the witness 
who mas present and heard i t ,  and is some evidenw of guilt i n  
connection with the other rridence in the  cast.. S. c. Freenzon, 376. 

I I~LEQITI . \ lATE CHILDRES-Right to tlistrihution see Dcswnt  and Dis- 
tribution B b. 

INDEPICNDEST DEAI.ER-Detcr~i~i~intio~i of whether ~ u r r t y  i u  i rg t~~ l t  or  inde- 
  en dent cienlrr see Principal :rnd Agcnt 4 1 ,  

D Amendment. 

1. Where the defendant indicted for driving an  antonioLilr while intoxi- 
cated on a public highway of the Sta te  appeals from tl csoiivictiol~ 
in the  recorder's court, a n  nnlendmcnt allowed by lhe  judge in  the 
S ~ ~ p e r i o r  Pour t  to nnnke the  indictment conform to the st:ltute "or 
other road over which the  public has  X I  right to travel," mid in 
accord:ince with the evitlencr: H ~ l d ,  the ;~nnendint~~t t  {lid not effect :I 

substn~ntial chnnce in  t h e  ofTrnsc c l~arged and was  properly allonwl 
by the judge in the e se rc iw  of his cliscretion. Sf. 2. Hrt?it, 707. 

ISI~USTRI.ZII  COJIMISSTON see Master and S e r w n t  1% 

INFANTS. 

J3 Contrncts. 
n V a l i d i t y  and Right  to  Dixc@irn~ 

1. The defense of inf t~ncp of the  drfondant in n civil acdion ~ u o s t  Iw set 
up  in the  answer, or  i t  will be conridered a s  waived. Cole 2;. 

Wagner, 602. 

2 .  The contracts of nn infant  :iw ~ o i d n l h  :11nd not void. I b i d .  

3. A fa ther  who furnishes to liis infnnt cliild a living under his own 
roof i s  not ordinarily liable to  n stranger fo r  furni:J~ing his infant 
cliild such service a s  the parent may not reasonably consider neces- 
sary,  yet where the child has  mct wi th  a serious accident rendering 
i t  necessary for  him to  receive treatment a t  a h o ~ p i t a l  in order to 
save his life and usefnlness. the hospital map iecovcr upon n 
qztont~tm m e r n i t .  Zbid. 
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ISFANTS H a-Continued. 
4. Where in a n  action by the  owners of a hospital t o  recover against  

a guardian of a n  infant i t  is alleged t h a t  the infant  has  recovered 
damages in  a n  action against  another for  a negligent injury and 
tha t  a pa r t  of the  consideration recovered in the  judgment mas for  
hospital services rendered by the  plaintiff i n  consequence of such 
in ju ry :  Held, the moneys recovered on account of the hospital 
treatment, etc., a r e  necessaries and the plaintiff i s  entitled to 
rerover from the guardian the  amount so paid a s  moneys had and 
rewived by the inf:~nt t o  the use of the plaintiff a s  upon a qfcnnttcm 
meruit. Ibid.  

c ILecovcry of Property or  Co)?siderntiot~ b?/ Infant  

1. Where in  a contract for  the  purchase of an  automobile an  infant  i s  
allowed :1 certain sum for  a truck traded in by him, upon disaffirm- 
ancr  of the  contract by the infant  (luring his minority and his suit. 
brought by his nes t  friend, t o  recover the co~lsideration paid 1157 him, 
the  contract i s  hintling upon neither par ty  thercto, and he is  en- 
titled to  recover such sums a s  he lias paid on the  purchase price 
m d  the  reasonable market value of the truck a t  t he  time of the 
trade,  :tnd if the t r w k  is  returned to him, the market value a t  the  
time of the tratle should be fixed by assessing a reasonable amount 
for tleprcciation nncl use. if any, while in the  possession of the  de- 
fendant.  :lnd an  instruction tha t  fixes the  value of thc truck nt the  
nmount nllowecl therefor in t h r  contract is  reversible error. Colliws 
v. Torfleet-Iloggx, 659. 

I Where an  infant tlisaffirrns hit, coiltract for  the  purchase of personal 
I~roper ty  during his minority he is not required by law to acrount 
for  i t i  u\e while in his possehiion or for i t s  10% if squandered or 
destroyed by him before t~voidance of the contract, but he  i s  
:~ccoinit:~i)le for i t s  tortious use or dritruction af ter  sur11 avoidance 
and IwCorc i ts  q n r ~ c ~ ~ t l c r .  Colliur 1%. Sorpcct-Rnggr. 659. 

IS.JCSCTIOSS. 

1; Subjects of I ' r o t w t i o ~ ~  : ~ n d  Relief. 

1. Where i t  is  ~u:~cle to iippe:lr t ha t  the plaintiff will be d a ~ n a g r d  by the  
l ) reacl~ by his former emliloyee of a contract not to solicit or do 
I )n \ ines~  of cc.rtifict1 pnl~l ic  ac*countant for  t he  customers of his 
en~ployer  withirl three years a f t e r  the termination of the employ- 
ment, :I sufficient concideration is  she\%-n for  the  grantinq of in- 
junctive relief, and the fac t  that  t h r  ~ o r k  R.A' not liiiique does not 
:~Wect the qnrstion. Ncott v. G i l l i ~ ,  222. 

b Continuing, l l o d i f y i ~ l g ,  01' l) issolcii~g 

1. Where injunctive relief i s  sought to restrain the violation of war-  
ranties and covenants in deed restricting the  location of residences 
on a lot sold in a development plan under a deed duly recorded, and 
R serious question is presented a s  to whether such violntion would 
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cause substantial and  irrep:ir;il~le in jury  to  the 1ltw4opment com- 
pany, t he  restraining order will be continued to  the  hearing unti l  
the  mat ters  nlay be determined iit t h e  tr ial .  Reol f? /  Co, v. n a r w 8 ,  6 .  

2. Where the evidence upon the  re turn  of a prelinli~iary restrainiug 
order rc~ises serious questions 21s to  the  existence of fac ts  which 
n ~ n k r  for  plaintiff's rights. ant1 suffic4ent t o  establish them if found 
in his fxvor, and damages may not bc ascertained in law. the  pre- 
l iminary order will Iw' continncd to t he  final l ~ e i ~ r i n g .  Scott v. 
Gilli ,s,  223. 

2. IYherc upon tht. hearing the  court  finds t h a t  the  defendant failed to  
coniply with t he  t r rms  of his contract fo r  t he  purt.hase of certain 
lands and had  ahandonetl t he  contract, mid had thereafter tres- 
lmssetl upon the  lands  and cut and rernoved t imber therefrom, and 
tha t  the defenrlal~t i s  insolvent, :I judgment continuing a temporary 
restrrtining order t o  finill hcaring will hc wfirlucd on appeal. 
Nalmo?r o. .IfcF(crln?rd, 49::. 

INSTIIUCl'lOSS see Tri:ll I:. 

I? The  Contract  ill General 

1. The rule t ha t  n 1il)cwl constrnctict~l of :llubiguou\ l*nguage will 11c 
given in favor of t he  inwrct l  ha s  no agl~liciitiou v.hen the  words 
tlmployed clearly expreqs the  terms npc~n whiclr t he  policy h a s  been 
i*<uetl. Arrderwr  v. I ~ Y .  ('Q., 7 2 :  (;rcr~t v. 111s. C o  , 122. 

2. The terms an11 contlitionh of t he  standnrtl for111 of rL Arc in su ranw 
policy. ('. S., 6486, G U T ,  ant1 the  stipulations a s  t o  a valid waiver 
thereof :Ire valid ant1 hintlinr: ~ I I  tht, 11iirtit.s. llidkiff 1.. 1118. Co. ,  
139. 

I1 Cnncc~l1:~tion. Snrrtllltler, d l ~ t ~ n t l o n n ~ e ~ ~ t  or l ~ c u c i s ~ i o i ~  of Policy. 

1. The provisions in t 1 1 ~  s t :~nd:~r t l  tirv in\nrunce lwlicl rcvluiring the 
inhurer t o  give the  insured five day5 prerionf,  wr i t ten  m t i c e  before 
it cancels t he  policy i s  for  tllc protection of t he  i n ~ n r r d  and must  
be compliccl with by t h e  i n m r e r  liefore i t  c i ~ n  nlake 21 valid cawel-  
lation. Urcll z'. 1tr.u. (lo., :LG. 

I Avoidonce of Policy for  3Iisrelirese1ltl1tio11 or F r n ~ i d .  

I .  Where  in  rill :11)11lici1tioli f o r  :I policy of nccitlent ~ I I S I I ~ ~ I I C ' C  tlie plain- 
tiff a ~ ~ s w r e d  no to t l ~ e  qwnt ion a s  t o  impairment of sight, and the  
jury has  fount1 tha t  he hat1 :~nswt.retl truthfully r n t d ~ v  the  evidencr 
tei~tl ing to  show t l i i~ t  he  had a t  one t iwe a n  in jury  to  his eye, but 
t h a t  i t  wns  curctl n t  thtl t ime of t he  application: H t l d ,  the  clefeusc 
tha t  the  a u s n c r  wns  incorrect nnd was  a false representation 
ilffecting t h e  v:rlidity of the  policy, cnunot be maint :~incd.  Ilridgc- 
I I I ~ I I  r. 1/18.  P o . .  300. 
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J. Forfe i ture  of Policy f o r  Breach of Promissory Wwrrantg, Covenant, or 
Condition Subsequent. 

1. A policy of fire insur i~nce  fo r  a tern1 of years c o ~ ~ t a i n i n g  a provision 
excluding the  insurer f rom lial~il i ty for  n loss t ha t  may occur wliile 
any ins ta l l~ucnt  note given for  the p r c i n i ~ ~ m  remains past  due  and 
unpaid, by i ts  valid terms does not  render the  insurer  liable wheu 
the insured has  not pait1 t he  ~ ) r r m i u m s ,  but has  given notes therefor, 
ant1 a fire occurs af ter  t he  maturity of the  un lx~ id  notes, i n  t l lr  
absence of :I valitl na ive r  by tlic insurtbr of the  prc~risions of the  
policy in  this respect. Smi th  z'. In.?. Co., 621. 

1. Where a 1mlic.y of automohile accitlrnt insurance c o ~ ~ t a i n s  the condi- 
tion th:it t he  insurfvl s1111ll give irnrntdi:~te notice to  t he  insurer of 
;~cc.itlrnts and c1ainl.i f o r  t l : ~ ~ n a g ~ s ,  the contlition i s  matorial, nffortl- 
ing the i n w r e r  ~ [ ~ l w r t ~ ~ n i t y  to g t ~ t l ~ ~ r  tltck facts for  i t s  protection 
nhctn fresh in t11cb mintls of witnr~sses, rtc. .. a i~ t l  iq n condition prwe- 
t l r~ l t  to  the  r i g l ~ t  of rcsc.ovc,ry I)$ t h ~ .  i~rsru'trl. Pccler v. Cn.?unlt!l 
Co., 28G. 

2. \ \ ' l ~ ~ ~ r e  thf, loc;~l :1ge11t of :I firc i~~snr : rnce  (.on111:1ny, I~efort. issuing the  
policy on :I stocli of n ~ ~ r c ~ l i ; ~ n t l i s c ~ ,  I<IIO\VS t l l t~ t  i ~ ~ e l ~ i c l e d  therr in  a r c  
os1)losivcs th:lt umtlrr t l ~ c  t r r ius  of the  policy will rcwcler i t  void 
nnless wlived in Lvriting a t tac l~et l  to i t s  face, ant1 nevertheless thc  
: ~ p r n t  issnes the policy upon payment of t h r  l~ remium,  the  knowl- 
rtlgc of t 1 1 ~  locxl aprnt  i s  imputed lo  t l ~ e  colnl,:tlry, :rntl the contract 
Ileing c~on~plrtr t l  thv i ~ l s n r r r  is c ' s t o ~ ~ p c ~ l  to t ler~y i t s  l i t~bil i ty for  :I 
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fire loss covered by the  policy so  issued. I t  i s  otherwise if such 
knowledge is acquired a f t e r  the policy has  been delivered and the 
contract of insurance completed. I b i d .  

4. I<nowIedge of the local wqt.nt of a fire iusuranc*e c c u ~ p a ~ ~ y  that  the 
insured kept explosives in  his stock of merchandise covered by the  
policy contract, will not be imputed to the pr inc~pal .  when such 
knowledge is acquired af ter  the policy has  been issued, a n d  where 
a waiver has  not been obtained according to  specific provisions of 
the  policy or otherwise sutticient in law, the  forfeiture provision of 
the  policy relrlting thereto will he e n f o r c ~ l .  J l idk i f f  v. I n s .  Co.. 
144. 

1. Evidence t h a t  merchandise of t he  class insured u ~ u a l l y  contained 
explosives is  incompetent to show :I waiver of the pcrlicy proviqions 
making the  policy void in  such instances. .Ilidkiff 1.. IVLR. CO.,  144. 

2. Where il policy of fire irrsuriiwe 11rovitles tha t  the  in ,wrer  would not 
1 e  liable for loss covered by the  policy dur iug the time notes given 
for  premimns were j ~ s t  due ant1 unpi~itl, evitlence that  other poli- 
cies issued the I~laintiR, contilining the  srune yrov..siol~s h:td I)eell 
reinstilted u p o ~ ~  the payn~en t  of the  pren~iums,  WithOIIt evidencv of 
tlemal~tl by the  insurer for t he  I):iylnrrlt of thc  premium on the  
l~olicy sued on r~ f t e r  the  m:ltnrity of the notes, is insufficient evi- 
tlence of a valid waiver by the i11s11rc8r of th is  l)rcvision, and the 
burdtw being u11o11 the  plaintiff t o  s l ~ o w  a valid waiver, a motion 
a s  of nonsuit should be g r i ~ n t n l .  M n i t h  7;. I t t ~  Co., 621. 

3. IVherc an  insnrrtl can reiltl rlntl ~ ~ l ~ d e r s t r ~ ~ r t l  hi, policy of fire insur- 
rrncc, a r ~ d  has  fnll op1)ortunity to tlo so, nntl tilt. iwur t> r  clops nothing 
to prevent 11in1 from rettding the l~olicy, the neglect of the  insured 
to have acquninttul himwlf with the  conditious on which the  policy 
w i ~ s  issuctl nntl writ ten camlot be t t tkc~t :IS cvitlenab of the  w:~ivc.r 
I)y the insurer of the ~ ' ~ n d i t i o r t s  inq)os~d.  I b i d .  

N Persons Ehtitleil to I'rocwtls and r,i:ll~ility of Cou11):11iy. 

a Under Loss l 'n~/nblc (:laitsc 

1. Where the ownor of 1i111tls I)orro\vs utowy t l ~ c r e o ~ ~  under t\vo s e p -  
r a t e  mortgi~gcs from different porsolls, one registc.r~vl ljrior to the 
other, :111tl the rnortgugor co111r:rc:ts with each to t a l e  out  certain 
policics of fire i n s u r t ~ ~ ~ r c  for their  Ibcnciit, tht. rig111-s of the  mort- 
g:~gcc% to tho prococtls untlvr thc  policitls will be dctormined by the 
contracts us esc.cutrtl in t h r  loss payable c l a~~sc , s  in t ' w  policics, and 
wllere t h ~ y  :Ire of thc Kcw York stnnt1:lrd form, ant1 made payablc 
to the mortgrlgrtv "us interest  nlily appear," the  ~n:)rtgagee under 
the  prior rrgistcrctl n~ortw~gc! 1 1 : ~  a superior lien on the proceeds to  
the  ono h:lriug the 1:1tc1. rcgistertvl scci~rity.  ('. S., 6420, 3211. 
I3n)ilc v. I lu?~l i ,  68. 

2. If  l ~ e i t l ~ e r  of two ~nortg;igres, for nhoni  illsi~ranco 11~1s 11ren procured, 
has  :my priority of claim or  of liens, thc proceeds of the  policies 
will ordinarily IK? dividrtl hrtwc,cn thpm in proportion to t l ~ e i r  rc,- 
spective claim.;. Ihitl. 
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0 Payment and Subrogation. 

1. Where a company, nndcr a policy covering d:~mngc to a n  :~uto~nohi le  
alone, has  paid the insured the loss rc.snlting flwm thc nct of :I 

tort-ftasor,  i t  is  entitled to maintain an  action against the  tort- 
fcasor by subroqation to  the owner's rights. T J i ~ d t ~ ~ ~ ~ o o d  u. Doolr.fl. 
100. 

P Actions on Policies. 

c Burden of Proof 

1. \T7here the defense to  an  action to recover upon :I fire insurance policay 
i s  t h a t  the  policy was  canceled by the plaintiff's agent the  burden 
is  on the  defendant claiming i t  to show that  plaintiff's agent so 
acted with the knowledge or authority of the  plaintiff under thv 
fac ts  and circumstances of this case. Urcy v. I v n .  Co., 38.5. 

R Accident and Heal th  Insurance. 

a Construction of Contract a s  to  Rixlia Cotwed crtrd a8 to ll'hetlto- I l t f u r ~  
was  iiccr'dental 

1. Where a policy of accident insurance inden~nifieq first iigain5t injury 
to  the i~luuretl while a petlfstrian in  connection wit11 being struck 
down by certain classes of motor-driven rehiclrs, and second, 
against accident from n collision while riding in certain classes of 
motor-driven cars, the  qualifying terms of each cla\s will be applied 
to the risks of i t s  particular class, and will not be construed to- 
gether so a s  to make the  risks of one class of 5uch re l~ic lcs  or cars 
apply to a n  injury covered by the  other. . t~dc r so t t  1: I11.s. Co., '72. 

2. A policy insuring a person against accident by collision while r id i~ lg  
or  driving in any  horse-drawn vehicle or motor-driven car  by inter- 
pretation clearly esclutles an  accident occurring while the insured 
was  riding on a rnotorcyclc, a car  hy usual significance being an  
automobile, affording greater secnrity t o  the one riding therein 
than  a motorcycle. Ibid. 

3. A motorcycle i s  a motor vehicle designed t o  travel on not more than 
three wheels in contact with the  ground a s  distinguished from a 
motor ca r  which has  four wheels, and a body within which a person 
rides, affording greater safety. I b i d .  

4. When a policy of accident insurance limits the liability of the  com- 
pany to injuries caused the insured by being struck by 81 moving 
automobile, i t s  plain and unambiguous meaning will not be es -  
tended in favor of the  insured to cover a n  injury caused by being 
struck with a plank hurled against  her  by a revolving wheel of a n  
automobile. Gant v. Ins. Co., 122. 

5. Where the evidence of the  plaintiff i n  his action to recover on a 
policy of accident insurance discloses tha t  several years prior t o  the  
issuance of the  policy h e  had been shot in the foot, the  shot remain- 
ing in  his foot without causing special pain or trouble, anti tha t  
a f t e r  the issuance of the  policy he had accidentally sprained his 
ankle, which resulted in inflammation and necessitated an opera- 
tion for  the  removal of the  shot, and finally made i t  necessary to  
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1,  l'osscssion of intosicating liquor necers;u5y to  conricl: of tllc offense 
nntlcr olir 1)rollil)ition la\r  may be constructive ant1 shown by cir- 
twnst:rllti;il ovitle~icc~, wllic.11 ill this w s e  is held sufficient to sustain 
the rerc1ic.t of the jury for co~~v ic t ion .  A'. v. IVestotl, 23. 

1. \Yitl~ witlenvc. tending to show that  a t  night the defendant on t r ia l  
for  r io l i~t iug t11(~ l)rohibitio11 law for possession i u ~ d  transporting 
of i n t o s i c : ~ t i ~ ~ g  licluor, l r f t  his :~utomobilc on the highway and weut 
illto a \vtrotl :lli(I rc tur11~d with (1 half-gallon j a r  of whiskey under 
c ~ ~ c l l  I I I ~ ,  \vlii(41 he broke rlncl sought to escape arras t ,  testimony is 
( ~ ) u ~ l ~ ( ~ t t ' n t  t ha t  the o t f i ~ ~ r s  r e t u r w d  thc  nes t  morning and f o u ~ ~ d  five 
gt~llou c . ;~ l l s  "iu tllc: s:inlt: spot where they went" :,s a competent 
vircnnlst:tllc.t? wit11 the otllrlr evitlence. S. c. I Z I I U H ~ ,  146. 

.II'l)(:l~:S-l'o\\cLr of q)wiit l  jntlge to  hear  contwversy without action see 
(:ontrovt.r*y IVithont .iction A a 1-Where appeal is  not lxrfectetl to 
ortlcr o r r r r ~ ~ l i ~ ~ g  tlenlurrrr : ~ ~ i o t h c r  judge mtjy not  again p m s  on question 
w e  1'1v;itling 1) e 2 ) .  

.lI'I)~:JII:S'l'S ( I n  crinlin:rl c.ases sec Criminal 1 . a ~  I<--ill l~rosecution for  
~ l ~ i ~ n d o ~ r n l e n t  s r e  1Iubl)iind m d  N'ife A d-in claim and delivery proceed- 
ings w e  Hrlderin 1" c~--A11peal f rom refusal to enter judgment on pleatl- 
ills5 see Al~l~etil  ;rntl 1Srror A tl 1-F:xecution on see Execution).  

1 .  A judgnlent hy default  and inquiry eutitles the  p la in~if f  to nomilla1 
d:lnlages without fur ther  proof, but  the inquiry should be made a t  
the  ]lest  succeediug term, and when i t  appears on appeal t ha t  the  
iucluiry W;IS m ~ d e  :it t he  same t e rm the  cause will be remanded so 
t h a t  the inquiry may be made according to law. C. S., 596. As to  
whether a pzlrty may wiiire this provision of the  statute,  qt4a:re.P 
E'outer v. Hl/m.atc, 189. 

2. I t  i s  proper for  the judge of the Superior Court  t o  set aside a jndg- 
meut by default  and inquiry on defendant's counterclaim under the  
prorisiotis of Public Laws of 1924, ch. 18, when the  plaintiff, or his 
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attorney. is  not wrvcd n i t h  a cops thereof, since the  law c l e ~ i e s  the 
allcqatiol~s of the  countercl:iiu~ when s n t h  een3c.c i+ not lnatl? 
Lumber C'o. v. 1Vclch. 249. 

K Attacking and Setting Asitlc .Jndgn~ents. 

1. V'here the  judge presiding a t  a term of the  Superior Court corrects 
21 judgment lie hau inad\ ertently signed clisrnii~ing t h r  action, and 
iu  tlie absence of the  clcfendnnt, enters n jutlgment sn.taining n de- 
murrer  t o  the complaint and grauting the partie< adt1itiori:~l time 
in  nllich to flle amended plcndingc, ;rl~d the  ~ ~ l a i u t i f i  files all 
arncndetl comylaint, a copy of nll ich tlw tlt'frrltlal~t fails  t o  r ecc i~o ,  
and the  clerk grants  a judgment by default and iuclniry t h e r c o ~ ~ ,  
C. S ,  600, the action of the  trial  court  a t  a succectliiig term wtt ing 
aside such judgment for  excuwblr  nt,glect n ithout :I f i l~d i~ iq  of :I 

meritorious defense will be reversed. Bowic G. P ' I L C ~ C ~ ,  O i l .  

b Matters dd]ccclicc~tc~cl uird Optrcttiott of . J ~ ~ t l y t r ~ c ~ t ~ t s  (I\. l inr  to Stthscqrcc~rt 
Action 

I. Where the  mortgagee brings action to  foreclohc ou his 1nortg;lge 011 

the  defcndant's 5tock of goodh, ilnd thereafter tlle plail~ti tfs hring R 

creditors' bill to recover on th r i r  da imc  and to bet aside the inort- 
gage on the qrouncls of fraud, and the  two :rctions a r e  col~eolltlitted, 
ant1 upon trial  i t  iu atljutlged t h a t  there was  no cvidentc of fraud 
iu 1)rocuring the ulortgi~ge, ilnd upon thi\  ~)li;ice of the ilction is 
nonauited, i t  i s  fur ther  acljuciged tha t  the  1)alancr iirisiug from the 
bale of the stock, a t t e r  paying the  luortgitge, be turned over to a 
receiver, :~pliointed in the  a c t i o ~ ~ ,  for  the  1)enefit of the  creditors:  
Held, a subsequent creditors' bill, seeking the w m e  relief, i s  barretl 
by the prior action, t h r  plaintiffs 11aviug h i ~ d  thvir (lay in conrt, 
and being still in court i n  the  othcr i~ction. Hrc1~7tc'orc Co. u. 
Whitten, 251. 

2. A judgment rendered a s  a mat ter  of law u l~on  l ~ l r i ~ d i n g s  which raise 
issues of fact  determinablc only by a jury, is  not nn estoppel 
between tlie parties and those claiming uncler then1 iu n wbsequent 
action involving the  sitme subject-matter. Ri(.I~c~r.d~o~r 1 . .  B(cttei-- 
white, 609. 

3. Where the  trial  court enters a judgmeut s u b t u i ~ ~ i u g  a demurrer to  
the complaint and therein grants  the parties additional t ime to filth 
amended pleaili~lgs iu  his plenary discretionary power, the order 
sustaining the demnrrer,  unappealed from, tloei not work tin 
estoppel upon the  plaintiff t o  proceed on the  amended pleading. 
Bowie v.  Tucker, 6'71. 

4. A possessory action in  ejectment in the  court  of a justice of tllc, 
peace terminates in that  court upon a n  issue of t i t le to lands or of 
equitable rights therein being raised by the  defendant, C. S., 1476, 
1477, and in the  Superior Court  the  defendant i s  required to set  up  
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his equities, if any he have, and where he fails to do so an inde- 
pendent action by him thereon is barred by the prlor judgment, i t  
being assumed that the court rendering the judgment had jurisdic- 
tion of the parties and the subject-matter of the action. Ogburn v .  
I3ool;cr. 885. 

.IUDICIAL SOTICE see ICvidence A. 

JUDICIAL SALES. 

1% Setting Aside. 

a Forq Irvcgulni~ifg, Defective Title, or Upon Equitable Croum5s 

1. The pnrc11:lser a t  a judicial sale of land under proceedings for parti- 
tion may, by motion when the matters are  in fieri, have the court 
to exercise its equitable discretion to set aside the-? deed when i t  
nppears that his title is substantially defective and that the parties 
way be put in statu q u o  and the action of the co l r t  in so doing 
when the proper findings of fact are  supported by the evidence will 
bc upheld oil appeal. Perry v. Wiggina, 502. 

C Title, Rights and Liabilities of Purchaser. 

I .  The cloctrine of caveat emptov does not apply to judicLial sales under 
orders of court in its equitable jurisdiction, and where under such 
order an entire tract of land is to be sold the purch:~ser nt the sale 
has a right to  rely upon the court to give him a ,good title to the 
whole tract, nothing appearing to put him on notice that a less 
(,state woultl be offered :it the sale. Perry v. TViggr'?ls, 502. 

C Right to Trial by Jury ( I n  criminal cases see Criminal Law I a ) .  

tr. Prcscr.catiou or 1Vaiver of Right 

1. I n  a n  action to enforce a lien for material furnished the contractor 
and used in the construction of the owner's builtling when the 
drfendant owner escepts to the order of reference antl preserves her 
right to trinl by jury throughout, antl tenders esceptions to the 
referee's findings with demand in apt  time for a trial of the facts 
by jury: Held,  error for the trial court to confirnl the referee's 
report and deny defendant's right to  a trial by jury. Brown v. 
Bvoadlt w s t ,  738. 

2.  The parties to a n  action may waive their right to trial by jury guar- 
anteed by our State Constitution, Art. IV, sec. 12, but the manner 
of such waiver is governed by statute, C. S., 568, ,md where the 
plaintiff in mandamus proceedings to compel a power company to 
furnish i t  electricity for redistribution to its customers a t  retail 
fails to move in apt time for the preservation of its: right to trial 
by jury, C. S., 865, but makes such motion after the judge hns 
heard the evidence and argument, and is ready to decide the facts 
a t  issue and enter judgment thereon, the motion is not made in ap t  
time, and the right to  trial by jury is  waived. laleetrio Co. v.  
Electric Co., 766. 
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LABORERS' L I E S  AND MATERIAT,MEN'S LIEXS. 

B Proceedings to Perfcct and Form a Claim of Lien. 

b Form nrld R c q u i s i t c ~  of Claim of Lie?& 
1. Where n materialmen's lien under the provisions of C .  S ,  2432, is for 

a complete contract for a gross sum, it  is not necess:my that  the 
statement be itemized as  reyniretl in the case of clirisiblc contracts 
for goods or labor. Kit10 v. Elliott, 93. 

2. TT'herc the claimant has attached and made a part of his licn an 
itemized statement of his account for labor and innterinl he has 
furnished the owner of the building upon which he claims his lieu 
under the provisions of C. S., 2133, showing on serrral  sprcilic dates 
"money advanced for payroll," "furnace contract," etc., each in 
stated amounts, i t  is held a sufficient itemization of his claims as  
required by the statute. Zbid. 

3. An affidavit to a lien filed under the provisions of C. S., 2433, that tlle 
"foregoing statement of account showing the goods sold, tlelivered. 
installed, and work done," etc., for t~ "furnxce contract": I l c ld ,  
sufficient to show a complete contract for the furnace a t  the price 
itemized in the statement. Ibid. 

4. Where it  has been agreed by the parties that  the trial judge find the 
facts upon the trial of the question of the snfficienc'y of a lien tiled 
for material and labor furnished for :I building, C. S.. 2433, his 
finding that the contract was "to do certain work and furnish 
certain materials for a stated amount" under the evidence in the 
case is interpreted to mean that  the contract referred to was 
entire. Ib id .  

5. Where a lien filed under the provisions of C. S., 2433, gives the date 
to each item of labor or material furnished in relation to the build- 
ing upon which the lien is sought, i t  will be presumed, nothing else 
appearing, that  the dates given in the statement are correct. Ih id .  

C Operation and Effect. 

b Nature, Amount and Extent of Submctt-actor's Lierz 
1. The right of a subcontractor to recover for material furnished the 

owner of a building is out of the funds due the original contractor 
by the owner a t  the time notice is given by the sulxontractor, and 
under the provisions of our statutes is enforceable by suit into the 
contract between the owner and the original contractor, and where 
the original contractor has abandoned his contract and the owner 
has been forced to spend more money to complete the contract than 
was due the original contractor under its terms, the subcontractor 
can recover nothing in his action against the owner for material 
furnished, there being nothing due the original contractor. C .  S., 
2137, 2439, 2442. Electric Co. v. Electric Co., 495. 

0 Priority 
1. The lien for labor and material furnished to the owner of a building 

, under the provisions of C. S., 2433, and notice filed a s  required by 
C. S., 2469, 2470, where furnished under a n  entire or complete con- 
tract for the various items a s  a whole, relates back to the time of 
the first delivery and work done under the contract, and is  superior 
to a mortgage lien subsequently given and properly recorded. King 
v. Elliott. 93. 
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TACNES s tv  1,imitation of Actions A a 1. 

1,ASDLOIIL) A S D  'I 'ESAST ( d d v e ~ w  cli~ina 1)y tenant  s w  Adverse Pos- 
session A f ) .  

I )  Terms for  Tears .  

1. .\ con t l i t i o~~  in the l cwe  of 11 s tore that  the  lessee should not sell or  
:~ss ign the  l c i~sc  without the consent of the  lessor is  not violated 
by the l t w ~ e ' b  subletting for  a shorter period than the  unexl~iretl 
te rm qicciticcl in the  original lease without the  lessor's consent, 
the ~ v o r d s  "sell or  assign" not escluding :I sublease, the s ta tus  be- 
tween the lcwor and the original lessee remaining unchanged by the  
sublease made by the  Intter, d l i l l i n e q  Co. Littlc-Loug Co., 168. 

1. 7V11ere a tenant  leases the  premises to  another who raises a crop 
thereon, the crops so  raised by the subtenant a re  subject to a lien 
for  advances made to him by his immediate lessor and also to  the  
original lessor or  o n n e r  of the land, and the  1attc.r being a land- 
lord's licn i~ superior t o  the  lien of the lessor tena ~ t ,  and the crop 
is  subject to seizure fo r  t he  payment of rent  due to the owner of 
the  land. I,a~?cl Co. v. Cole, 452. 

J A W  O F  THI.: TAXI) see Constitutional Law I.  

1,EASlSS sex Idandlord and Tenant D. 

1,ICESSI.:-Abuse of a s  trespass see Trespass A b. 

T,IESS--Of landlord see Idandlord and Tenant  H a-of labclrers and mate- 
rialmen w e  Laborers and Materialmen's Liens-of mai~ehousemen see 
Wnrehousenian A n-lien and priority of judgments, mortgages, attach- 
ments see I'articular Heads.  

I~ I J I ITATIOK O F  ACT'IOSS. 

A Statutes  of Limitation. 
n Sutu re ,  Operntio)~, and Constrztetior~ ~ I L  General 

1. Where the purchaqe price in a contract to convey lands has  been 
paid in  accordance with i t s  provisions, tile purchaser has  the  
equitable t i t le which merges with the legal title, and the  vendor 
:lnd those claiming under him a re  merely naked trustees, and when 
the  purchaser 118s heen in continued peaceful possecssion from tha t  
time neither the  s ta tu te  of limitations nor laches mill bar  his right 
to have the  claim of the devisees of the  vendor r e m ~ ~ v e d  a s  a cloud 
upon his title. Sears  v. Braswell, 515. 

I: Computation of I'eriotl of Limitation. 
b Demalrd 

1. The  application of the  three-year s ta tu te  of limitation!;, C. S., 441(1), 
will be construed in regard to  the  unpaid balance due a corporation 
by a subscriber t o  i t s  capital  stock in par i  materia with C. S., 
1165, authorizing a call on them for  assessments by the  directors 
of t he  corporation f rom time to  time, and C. S., 1160, creating a n  
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2. Wliilc us to t l ~ e  s t t~l thol t lers  the  tl~vec,-genr s t ; l t~ l te  of 1i1nit;ltioll~ 011 

the amount unp:~itl on sulrscri1)tions to  the  c:~l)it:~l stovk of a coy- 
poration \vill run from the tinir of (lemnntl by t h r  t l iv t~tors ,  it is  
othcrwiw ;IS t o  the t.rctlitors where tllv cor11or:ition II;I?; 1 ~ ~ 1 n c  
i~~so lvcn t ,  for in the  latter case the c~apit:~l stock is rcxartle(1 :is :I 

t rus t  fnntl for the  benefit of creditors. ant1 the s t a tn t r  will I1egi11 
to  run from the demantl of the  receiver, rty)rcsrnting tlie creditors, 
untlcr thc  order of the  court. C .  S., 412(1), 11(;0, IlG;. Ih id .  

f Ipioratrcc of C'nrtse of .2ct io,t o r  S l i ~ t a l i ~  
1. The mere fact t ha t  n deed sought to  IE set  asitle by ;I creditor t o r  

f ~ a u d  had I)een registered more than threc years next preceding the  
time of action commenced is not ulone hufficient to l)ar an action I)$ 
;I creditor t o  sct i t  aqitle for f raud when the tlehtor rrlmai~letl in calk- 

tinnons posseision a s  owner ant1 a t  the  tin]? of niortgnging the  land 
t o  the creditor to qecurc a note given for the debt the (lel~tor falsely 
rcpresentcd that  there  werp no encunibrxnces on his title, under 
wcli  c i r cum~t i~nces  i t  not k i n g  required tIl:ct t l ~ e  creditor receiviuq 
the  ~nor tgagc search the  record in the  officc of the  rc.gi.ter of deeils, 
there bring nothing to  lmt a n  ordinarily p ru~ len t  miin 111)011 inql~iry ,  
:~nt l  the qae4tion of imputed notice under the  r i r (w!n- t an~~s  is  for 
the jury. C. S , 441, see. 9. 12Rodeu v. Y'n~ine~., 4W. 

L I S  PENDESS-Kot necessary in attachment see A i t t a c h n ~ c ~ l t  B 11 1. 

LOGGS AND LOGGISG see Deeds arid Conveyancrs F. 

LOST OR DESTROYED INSTRUMENTS. 
A Proceedings to Establish, Restore or  Recover on 1,ost Instrnuients. 

Q Ecide?zce and Proof of Instrument 
1. Where in an  action to  recover lands thc  plaintiffs introduce r e r t r l i ~ ~  

ancient deeds in order to show a common source of title, and i t  i s  
claimed by the defendants that  tlie deceased's common source of title 
made a contract t o  convey the lands to  the  one under whom they 
claim upon the  payment by him of certain notes for the  l ~ n r c l ~ a s e  
price, and t h a t  this contract had been lost and could not IF f o ~ ~ n d  
a f t e r  due diligence, and the defendants introduced a n  inventory of 
the  administrator of t he  deceasrd and relies upon such inventory 
and the  recitations in the  deeds introduced by the plaintiffs: Held. 
t he  deeds and inventory so introduced, made an tc  litrrn t tw tan~  
and against  t he  interest  of the original o\vner, which tent1 to  estab- 
lish the contract t o  convey under which the  defendants claim, a r e  
competent evidence of the  execution of such contract and the  pay- 
ment of the consideration thereunder under the  ancient document 
rule, and the  plaintiffs a r e  not entitled to have such evidence re- 
stricted to  the  purpose of showing a common source of title. Sears  
v. Braswell, 515. 

MANDAMUS-To compel new registration see Elections D c 2, I a I-To 
compel sale of current see Electricity B a-Right t o  jury trial  in man- 
damus proceedings see J u r y  C a 2. 
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11 0pcratio11 and IStiect, 

ta Oifta to Third Per.uows hi/ Parties to Gonti~zct 

1. \\'here thc parties hnve been bound by a contract to marry, neither 
( a 1 1  give away his or hrr property withont the consent of the other, 
: ~ n d  notice before the marriage does not hinder the party injured 
from ilisistinq on the invi~lidity of the gift before marriage. Talllor 
2?. Toftlor, 197. 

R North Carolina Industrial Commission. 

n Creation, Eziatcilce, ond Nature of Conlmission 

1. The North Carolina Industrial Comn~ission created by the statute is 
an agency of the State and subject to the fixed pqlicy of the State 
requiring each department of the State government to operate 
within the appropriations allon.ed to i t  by the Budget Bureau 
under the stntnte creating it. Zndrtslrial Commission v.  O'Bcrry, 
on;. 

2. The moneys received under section 73 (j) of the Worlrmen's Compen- 
sation Act is a special fund available to the Industrial Commission 
for i ts  maintenance, but comes within the statu e creating the 
Rndget Bure:~u, and the two statutes should be construed in pnri 
neotcria, and I l c l d ,  the Eudget Bureau is authorized and required to 
allocate to the I~idustrial Con~mission so much of the special fund 
created by said section 73 ( j )  a s  is necessary to carry out its func- 
tion efficiently, and also allocate additional money from funds of a 
similar nature to the estent and amount necessary to the Industrial 
Commission for this purpose. Zbid. 

C Master's Liability for Injuries to  Servant. 

o Nature an,d Extent of Liability in General 

1. Where the nl tw ego of a principal orders an employee* whose regular 
duty is to haul dirt for the construction of a highway, to take a box 
of dynamite caps to a tool-house, and fails to  warn the servant of 
'the danger in connection therewith, and the employee takes the box 
of caps to  the tool-house in his pocket and deposits the box there, 
about a half hour being required therefor, and on the nest  day the 
employee is injured by an explosion supposed to hnve been caused 
Prom dynamite caps remaining in his pocket: Held, the master is 
not liable in damages for the failure to warn t l ~ e  servant, the 
injury having occurred after the particular emplo!iment had ter- 
minated. Watson v. Construction Co., 586. 

2. Where an employee a t  a cotton mill chooses of his own volition to 
run his hand into a revolving screen to clean it  of a piece of cotton, 
knowing that it  would be injured, except for his quic2kness in with- 
drawing it, and that the machinery should have been first stopped: 
Held,  there is no presumption of negligence on the part of the de- 
fendant from the fact of injury, and the plaintiff must establish 
negligence of the defendant a s  the proximate cause of his injury, 
and in this case the action was properly dismissed. Sasser v. Holt 
Mills, 603. 



INDEX. 

XASTER AND SERVANT (&Continued 

b Tools, Machi tmy  alld .4ppliances, nttd Safe Place t o  Wol-h: 

1. An employer of 1:lt)or who assumes to transport  his employees to  and 
f rom work i s  held iu the  esercise of ordinary care to  do so with 
reasonable safety, and is  liable in  damages to one of them injured 
by the negligent acts of an  agent o r  authorized representative he 
has  selected fo r  t ha t  purpose w11e11 such injury i s  thereby proxi- 
mately caused, irrespective of whether the  agency thus selected and 
nctiiig i s  an  independent or subcontractor, or  has  contracted to  do 
so for compensation or  otherwise. Mehaffe l~  v. Consti-uction Co., 22. 

2. Where the  plaintiff demands judgment for  the  defendant's failure to 
have properly heated a small office in  which he mas sometimes re- 
quired to  work a t  night, and the plaintiff' h:ld furnished all oil stove 
and oil t o  heat the  office, and the  defendant continued his employ- 
inent without complaint t o  or knowledge of the employer of the 
insufficiency, the evidence is insutficient to sustain a verdict adverse 
to the defcndal~t  upon the ishues of negligence, contributory negli- 
x c ~ ~ c c  and iissuuq)tiou of risks, and defendant's motion us of non- 
suit  should have 11ct~r1 allowed. I lon iph i l l  1 1 .  O i l  Co.. 330. 

:{. 111 this c i ~ s c  held, evitlei~ce of tlic master's negligence in failing, in the 
exercise of reusonable care, to provide the sprvant a reasonably 
safe  place to work :lud re : i so~~nbly  safe :iud snitable tools ant1 appli- 
;mcrs was  lmq~er ly  ssnhmittrtl t o  the jury, : I I I ~  defe~i(l :~nt 's  ~notioli 
for j n t l g r l ~ c ~ ~ ~ t  :IS ill case of ~rotlsuit w : ~ s  ~ ~ r o ~ t ' r l y  ovcrrulrd. La11g- 
ford 1'. Ltc t111~c~r C'o., ::!Mi 

4. \Vhcre i t  is  sho\vti that t11c s t w a n t  in usill:: :III electricz~lly drive11 
s:l\v furt~ishetl  him I J ~  the  ntilster ilntl 1111t1er the master's control. 
has  k e n  injnrctl in i t s  IISP by ;III electrical s11oc.l; \vhich would not 
ordinarily occur nntlcr t l ~ c  c i r c r ~ ~ ~ ~ s t : ~ n c e s ,  ;I prcsumptiol~ o f  the 
n~:istcxr's neg1igc~11c.c~ in f n r l ~ i s h i t ~ g  :it1 ilnpro11er :~pglinnce will nrisc, 
\vllicl~ does not affect t l ~ c  burdell of proof in the servant's action, 
hnt which is sl~fticirnt to snst:iin ;111 nltirmntive answer to  the issnc 
of nc'g1igcnc.e unlrss the defent1:rnt 11:1s s;~tisfitvl tlte jury otherwise 
under the evidence. Brllctrit n. ('orrnt1.1tc.t ioit ('o.. CX0. 
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2. Where there is evidence tending to show that  the defendant railroad 
company had a rule for the safety of its employew, and there is  
conflicting evidence a s  to whether the plaintiff's intestate knew of 
the customary abrogation of the rule by defendant's; employees, the 
question of assumption of risk is properly for the jury. Ibid. 

g Cot~tr ibutory  Negligence of Serva?! t 

1. A servant's action agaiust the master for damages for negligently 
injuring him while engaged in blasting rock in a quarry is barred 
by an adverse verdict on the issue of contributory negligence, but 
t1:e burden of proving contributory negligence is on the master. 
Lipscomb v. Cox, 64.  

2.  The burden of proof is on the defendant on the issue of contributory 
negligence in plaintiff's action to recover damages for a negligent 
killing. Cundler v. R. R., 399. 

D Master's Liability for Injury to Third Persoils (Acts of mercy to irijrirecl 
not admission of liability see Evidence F b 1). 

b Scope of E ~ n g l o p t o r t  and J'wtRera~rce of iTlaster'8 Busi?tess 

1. Evidence tending to show that  the plaintiff was injured by an explo- 
sion of a cartridge which the defendant's young scln threw in de- 
fendant's store 011 Saturday when tlie son was helping his father 
therein, is insufficient to hold his father liable in dm~ages ,  and de- 
fendant's niotion as  o f  nvnsuit is properly granted. C. S., 567. 
Sornr.a?a v. I'orte~', 222. 

2 .  One injured while riding on the running boilrd of a truck as  an 
inritee of the driver, an employee of a transportatioll company, may 
not hold the tralisportation company liable under the doctrine of 
wspor~dra t  srcptriov for a n  injury resulting from the negligence of 
the driver in the absence of allegations and evidence that the driver 
was acting within the scope of his emylopueilt ill giving the invita- 
tion, or had authority expressed or implied to invite or permit per- 
sons to ride on the defendant's truck, or that the employer had 
knowledge or acquiesced in his so doing on former occasions, and 
where the evidence fnils to disclose such authority a judgment a s  
of nonsuit is proper. cot to?^ v. Tratl8portcttiot~ Co., 709. 

3. In order to hold a mz~ster responsible for the negligence of tlie 
servant in cawing an injury to a third person, it  i13 essential that 
the latter sl~onld hc itcting in the scope of his employment and in 
the furthernnce of the master's businew, and in an action against 
an auto-bus line for damages resulting from the nc>gligence of its 
driver in running over nnd killing 1)l:iintiff's intestate, a motion a s  
of nonsuit rlionlcl b e  entered if the plaintiff's own evidence tends 
ouly to rliom that 11 bus of the defendant was a t  the time of the 
injury being driven by an employee of the garage in which the 
tlefend;int stored its buses n h o  was returning the bus to the garage 
af t rr  tlie drircr thereof liad ridtien lionle ill i t  contrary to the 
ex lwss  orders of the defendant and without his knowledge or 
acquiescence. Xtlnrti)~ I . .  Bus Lirre, 720. 

4. IVhere the plaintiff's ericlence in his actiou against the owner of an 
auto-truck for damagw resulting from the nrgligence of tlie de- 
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fendant 's  driver tends t o  show tha t  a truck w a s  found on the  high- 
way  on a business day  dur ing business hours  and  was  operated by 
the  regular employee of the tlefendant, whose regular business or 
rmployme~i t  was  t h e  duty  of driving and opernting t h e  said t ruck :  
If t , ld ,  the  e l ider~ce  i s  sufficient to  furnish  a basis for a jury t o  infer 
t h a t  t he  truck a t  the  t ime was  being o lxra ted  ill the  furthernnce 
of t he  master 's  busine5s. find makes out a prima facie caue, and  
u ~ o n  contradictory rvitlence, t he  clue4011 i.: for  the  jnry. Jcffrc!~ 
v. -1ffg. C'o., 721. 

I;: Federa l  Employers' Liability Act. 

1. I n  a n  action bronght under t he  Federal  ICmployers' 1iabilit.v Act in 
t he  S t a t e  Court n g i ~ i ~ ~ s t  a railroad comI):lny t o  recover tlnmagcs 
caused t o  a servant,  tllc E'cxlcr;~l s tn tu t rs  and dtv?isions col~trol .  
I 'ottcr 1'. K. X., 17. 

3. The  liability of a railroad corup:i~~y t o  i ts  rml~loyoes for injuries sns- 
tninecl by him \\bile engaged in interstate c o ~ ~ ~ i u e r c e ,  in : I I ~  action 
brought in the  S t a t e  court% i s  gorernetl by the  E ' ed~ra l  ICml~loyers' 
Tiahility .4ct ant1 the  Fcrleral tlecisions tllerenntler I I I Y ~ I I L  v. 
R. R.. ::I!); C'cr~rdTcr 7.. R. K.. :%I!). 

1. Tlw tlnty of :I ~x i l roa t l  c.onll)ally to provitlt. for  i ts  eniploytw ~ngnge t l  
in interst;itc; conlnlt~rcv renwnnbly safe ;~nt l  suitnl)le cars,  cngincs. 
n ~ ~ l ~ l i a n c c ~ s .  n i : ~ c h i ~ ~ e r y .  track,  I'O~IIIIHYI, works. et~' . .  "or other imple- 
~nen t s "  :is rtqnirc3tl by the  F e i l ~ ~ r n l  IC~nploycrs' 1,i:it)ility Act is  hcltl 
t o  IUC:III such i ~ i s t r ~ ~ ~ i ~ e r i t i i l i t i e s  i~nt l  a l )p l i i~ncrs  a s  :Ire personal or 
~ n o v a l ~ l ~ . ,  o r  i ~ n l ~ l e n ~ t ~ n t s  and :11)11lii1n~w of n~anu:il operation, and  
where sncll nerliachnt fa i lure  is  r ~ l i c ~ l  on in rtls[rect to  snc11 "allpli- 
:inces," t l r f c~~~ t l :~n t ' s  motion ;is of  onsu suit will be granted u n l ~ s s  
t11t.re is  some evitlt~nce tha t  the  implements c o ~ n y l a i ~ ~ t r l  of fall  
\vithin the  class i n t ~ w l r d  11y the  E'tvlrral Stiitutt3. l 'ottcr I-. A'. I?., 17. 

2. A railroad t8onipany cng:~getl in interstate commerce owes to i t s  ern- 
1)loyee the  duty  t o  use dnc  care  to  furnish  him :I rc:lsonat~ly safe 
place in  which to n o r k .  C'ot~dlet~ c. K. I?. .  399. 

3. W l ~ i l c  i t  is  tllc. ~ ~ o n t l t ~ l r g i i l ~ l t ~  clutx of tht. riii1ro:itl con~ l ) ;~uy  to f11rnis11 
i t s  emllloyees rilgi~getl in i ~ ~ t r r s t a t t ,  conmlerce :I renso~i;~l)ly safe 
1)l;rcc' to  W I I I , ~ ~ ,  in the  escxrc.isc of t l i~e  care. thc p ln i i~ t i f t "~  cvidencc is  
insufficient w11e11 i t  tcntls only t o  show t h a t  Ilc was  espc~rienctd in 
the  work, :1n11 t11at the  in jury  in su i t  o ( ~ 1 1 r m 1  undc,r t11c usunl 
contlitions ortlin:rrily o l~ t :~ i~~ in : :  in likr. \\-ork, he 1wi11- llcltl to l i :~rc 
i~ssui iml  the  risk ~incler t 1 1 ~  Fcderill 1~ :n~p loy r r~ '  1,iability Act, unrlrr 
\vhic:l~ t h r  action 1 ~ 1 s  I)wn I)rougl~t in the St;ite ( 'onrt, and t l r f t ~ ~ ~ t l -  
ant ' s    notion as of ~lonsui t  upon this cvitlnlcc shonld be allo\\.rtl. 
l ' o t t c ~  'L'. I?. R., 17. 

4. IT( l d .  in ortlrr for  a rwore ry  nntl i~r tlic E'cvler;~l 151nl1loyer~' 1,i:rllility 
*\ct thcre muut al)l)ear under t h e  rviclcnce t h a t  t he  t lefrntl :~r~t n n s  
guilty of some negligence or t he  violation of a Fetlcrirl st :~tutc 
which prosinlately caused t h e  injury in suit .  .I f ~ s t i ? r  v. R. IZ., 239. 
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5. Where the evidence tends only to show that  the plaintiff's intestate 

was employed by the defendant a s  a track inspector, and that he 
was found one morning, after a severe storm during the night, near 
the track under circumstances tending to show that  he had been 
struck by one of the defendant's trains, with further evidence that 
he had been continuously a t  work for a length of time in excess of 
that allowed by the Federal Statute, without evidence a s  to how 
the injury occurred : Held ,  the evidence raise9 conflicting inferences 
in favor of both parties an8  falls within the field of conjecture, 
and, the burden being on the plaintifP to establish negligence of the 
defendant and the causal connection between i t  :and the injury, 
defendant's motion a s  of nonsuit should have been granted. Ib id .  

6. Under the facts of this case Held, contributory negligence of plain- 
tiff's intestate, in an action against a lumber company to recover 
damages for the wrongful death of the intestate, caused while 
working on defendant's logging road, is not a bar to recovery, but 
was properly considered upon the question of dimmution of dam- 
ages, and the evidence of defendant's negligence was sufficient to 
be submitted to the jury and to overrule its motion a s  of nonsuit. 
Stantel! v. Lum.ber Co., 391. . 

7. Where the jury has found the issue of negligence 111 favor of the 
plaintiff and the issue of contributory negligence in favor of the 
defendant railroad company in an action in the State court for the 
negligent killing of the plaintiff's intestate while he was engaged 
in interstate commerce, under the Federal Employers' Liability Act, 
the plaintiff's right to recover is not biirred, but the amount of 
damages are properly reduced under the rule of comparative negli- 
gence. Candler v. R. R., 399. 

5. Where there is evidence tending to show that  a conductor of the 
defendant railroad company, was struck and injured while crossing 
the defendant's tracks in the performance of his duties in interstate 
commerce by the negligence of an independent crew of another of 
defendant's trains in shunting a car a distance c~f two hundred 
yards without warning to persons or employees rightfully in the 
yard, in violation of rules of defendant, with conflicting evidence 
as  to  whether plaintiff's intestate knew of the customary violation 
of the rule, with further evidence of contributory nebgligence: Held .  
defendant's motion for judgment a s  of nonsuit was properly denied. 
IlYid. 

RIATERIALMEN-Liens of, see Laborers' and Materialmen's Liens. 

MENTAL CAPACITY-To commit crime see Criminal Law B a-To make 
deed see Deeds and Conveyances A g. 

hfONEY RECEIVED. . 
A Liability for Money Received. 

a M o n e ~  Belonging to Anotlier in Good Conkwience in General 
1. Where a n  infant by his next friend has recovered judgment against 

another for a negligent personal injury, and includal therein is the 
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hospital expenses incident to  the injury, and the judgment has 
been paid, the hospital may recover upon quantum meruit  the 
amount of money so adjudicated for its services a s  for money had 
and received to its use. Cole u. Wagna,  692. 

MORTGAGES (Right of mortgagee to  proceeds under loss payable clanse see 
Insurance N c-Cancellation for fraud see Cancellation of Instruments 
A b--Inchoate dower in mortgaged lands see Dower B b 2 ) .  

E Assignment of Mortgage or Debt. 

(G Rights of Assignee 

1. The one who is  the last and highest bidder a t  the foreclosure of a 
mortgage or deed of trust on lands is but a proposed purchaser 
within the ten days before confirmation, C. S., 2591, and where the 
mortgagee has become such purchaser and within ten days allowed 
by statute for a n  increase bid a third person pays the mortgage 
debt and has the notes and mortgage assigned to him, such person 
has the right of lien and foreclosure under the terms of the mort- 
gage securing the note. Davis v. Ins. Co., 617. 

k' Transfer of Mortgaged Property. 

b Rights and Linbilitiee of Purcliaser of E q u i t l ~  of Redemption 

1. The grantee in a deed to lands subject to an existing mortgage recited 
therein does not personally assume the mortgage indebtedness by 
accepting the deed unless the language thereof clearly imports that 
he does so. H a r v e ~  v. Knitfi.ng Co., 177. 

2. Where the owner mortgages his property and later agrees with the 
mortgagee that a part of the mortgaged premises be released from 
the mortgage and sold partly for cash with notes for the balauce 
taken and secured by a mortgage from the purchaser of the re- 
leased part, and that the original mortgagee hold the notes and 
mortgage on the released part as  security for the original mortgage 
debt, the esecution of the original mortgage is in itself an applica- 
tion of the mortgaged premises to the security of the debt and 
includes the substitution in part therefor of the mortgage of the 
released part, and the original mortgagor is entitled to have the 
proceeds of the notes, a s  they are paid, applied to his debt, and 
the purchaser of the original equity of redemption is  subrogated to 
the right of the mortgagor in this respect. Ibid. 

3. Where the mortgagor, under agreement with the mortgagee, sells a 
part of the premises mortgaged for a cash payment and notes for 
the balance secured by a mortgage from the purchaser, and the 
original mortgagee holds such notes a s  security for the original 
debt, and thereafter a receiver is appointed for the original mort- 
gagor, who sells the property a t  judicial sale under order of court, 
the purchaser a t  the judicial sale, not assuming the amount of the 
original mortgage in his deed, is subrogated to the rights of the 
original mortgagor and is entitled to have the proceeds of the notes 
applied to the original mortgage a s  they are  paid as  against the 
other creditors of the insolvent mortgagor. Ibid. 
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c Transfer to Mortgagee and I'rcuuniption of Frflrrd l'ho'cfronl 

1. In  order for fraud to be presumed from the mortga::ee's obtaining a 
deed from the mortgagor the deed must be a conveyance of the 
mortgaged premises, and the presumption does not apply when the 
mortgage is upon a distinct and separate triict o ~ n e d  by the hus- 
band of the mortgagor. Z'ull  v. Harvey, 329. 

H Poreclosure (Rights of parties upon foreclosure on home site see Homr 
Site A b 1-Provision for acceleration in mortgage does not affect notes 

see Bills and Notes D a 1). 
a h'atzcre of Fnreclosure and Acta Constituting Foreclosuv 

1. Where the receiver of the insolvent husband, u n d e ~  order of court, 
sells and conveys the husband's lands, and the husband and wife 
join in his deed under agreement that her right of' i ~ ~ c h o a t e  dower 
should attach to the proceeds, and the land sold is subject to prior 
mortgage liens which the purchaser a t  the sale aswmes, the effect 
of the transaction is not a foreclosure of the molStgaged property 
either technically or substantially. Ulower Co. u. .lfcKencie, 152. 

b Right to Foreclosz~re a?td Defense8 (Right of assignee of mortgagee to 
foreclose see Mortgage E a 1) 

1. An usurious charge of interest does not affect the validity of a mort- 
gage, and an injunction against foreclosure will not be granted on 
the ground of usury. Newberry o. Draughon, 898. 

2. The plaintiff in a suit to enjoin the foreclosure of a mortgage on his 
lnnds upon the ground that  he does not owe tlw entire amount 
claimed in that usury was charged in the notes secured by the mort- 
gage, must pay the amount admitted to be due with six per cent 
interest, or the temporary restraining order theretofore issued will 
be dissolved upon the principle that  one seeking equity must do 
equity. Edward8 v. Rpence, 495. 

e Parties 
1. Where the decree of foreclosure of a mortgage has been made by the 

court with the provision that  a11 junior lien holders he notified of 
the time and place of the sale and to show cause a t  the nest suc- 
ceeding term why they should not be bound by the decree and sale, 
their rights a re  protected by the decree and the refusal of the court 
to  continue the action for foreclosure so that thej  might be made 
parties is not held for error under the facts of thi3 case. Davis v. 
Ins. Co., 617. 

1 Disposition of Proceeds and Surplua 
1. Where the plaintiff has obtained n judgment in the court of a justice 

of the peace, and has had it  recorded in the Surerior Court, his 
remedy to have the surplus after the foreclosure 3f a prior mort- 
gage subjected to  the payment of the judgment is by independent 
action against the parties interested in the fund, and not by motion 
in the original cause to  make the mortgagee show cause why this 
should not be done. Skinner v. Cou'ard, 466. 

2. A mortgagee who has foreclosed his mortgage on lands and has a 
surplus beyond the mortgage debt is not required to search the 
record and is not fixed with notice of a n  existing judgment against 
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the  mortgagor duly recorded subsequent t o  the  registration of t he  
mortgage, and a f t e r  a t ime h e  is  presumed to  have distributed the  
surplus according to  law, and ac tual  notice by the judgment creditor 
of t h e  existence of tlle judgment, given seven years a f t e r  the  fore- 
closure sale, will not fix the  mortgagee with liability therefor. Ibid. 

w a  Title and  Rights of Purchaser  a t  Sale  a n d  His V o ~ d e e s  
1. The  sale of land under foreclosure of a mortgage o r  deed of t rus t  is 

only voidable for  fa i lure  t o  advertise fo r  the  period of time tised 
by law, and t h e  innocent purchaser a t  t h e  foreclosure sale, without 
11otic.e of a n  irregulari ty,  acquires the  absolute title which he  may 
convey to  another who likewise holds i t  unaffected by the  intirmity, 
if h e  has  not participated in  the  f r aud  o r  irregulari ty.  Brown v. 
Sheets, 268. 

2. The  purc11:tsers of land a t  a foreclosure sale of a mortgage thereon 
acquire t i t le f ree  from the  lien of a jndgment docketed subsequently 
to  t he  proper registration of the  mortgage. S k i ~ i n e r  v. Coward, 466. 

o Reopcnittg a ~ t d  Resale 
1. Under t he  provisions of C. S., 2591, relating to  the  foreclosure of 

mortgages, i t  is  the  du ty  of the  clerk of the  Superior Court  t o  read- 
vertise antl resell the  mortgaged property a s  often a s  the  s ta tu te  i s  
coniplietl with and the  money for  the  advance bit1 deposited and the  
hid nlatle within ten duys f rom the da t e  of the sale, and the  last  and 
highest bidder a t  a prior sale acquires no rights in t he  property 
unti l  h is  bit1 h:>s finally been accepted antl tlre order matlc for the  
tlcrd t o  be riia(le t o  h i m ;  and such order having been made by the  
clcrli prematurely, i t  is  proper for  him to  make a n  rn t ry  revoliing 
i t  : I I I ~  order :I resale. and : I I ~  injunction will not lie to  restrain the  
resale where the  order has  been thus revoked and the  s ta tu te  com- 
plied with.  I I u ~ t n a  v. .llorfgagc Co., 184. 

2 \Yl~ile t h c  clerk of t he  Superior ( 'ourt is  without authority to order 
a resale of lands forrclowtl nntlcr moltgage without a n  increase 
bid file11 with him unrlor t l ~ e  ])ro\i i ionr of C. S., 2501, ant1 t h ~  pay- 
~ n e n t  of the  tleptr.;it ret]niretl, the  prorisions of tlie s tn tu tc  relating 
thereto a r c  t o  1~ lil)er:~lly cwnstrnecl to  effcctnate i t s  intent t o  pro- 
t rc t  ~nor tgagor ,  :~nt l  n h c n  within the stntutory t ime limit the offerer 
h a s  communicated with the  clerk of the  court  b~ p l ~ o ~ r e  ant1 offered 
t o  corn(, from a n  a d j a w n t  t o n n  and makc a sufficient tlcl~osit, and 
is informcd by the  c,lerlc t ha t  i t  would be sufficient to send a 
c:~<liicr'< (.heck by mail  on t h a t  day,  and a good cashier's check i s  
i~ccortlingly nxliletl, :l in1)st:tntial comglianre with t he  statrlte has  
been matlc, though the  chcvli was  received by the  clerk af ter  t he  
e \g i ra t ion  of t he  t ime l imit  of the  statute.  Bnnkittg Co. 11. Green. 
534. 

p Settit! y Brclc Aside fo r  Ii'~~cgrcTtr~-itif'~ 
1. 1Vhr.z-e 1nntl.s have been forcclosetl untler mortgage or deeds of t ru s t  

and  11la11y t imes resold ~ i n d e r  t he  provisions of C. S., 2501, and  the  
owner of t he  equity of redemption has  not protected himself a t  the  
sales, h r  may not ha re  the  deed a t  the final foreclosure sale set  
aside for  irrt.gul:~rity when tlie last  garc11:tser i s  a n  innocent pnr- 
chaser fo r  w l u e  in good faith.  I lrown v. Sheets, 26s. 
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"MOTOR-DRIVEN CAR" see Iusurance R a 2, 3. 

MUNICIPAL CORPORATIONS (Election of oacers see Elections-Bonds see 
Taxation). 

B Governmental and Private Powers and Functions. 
a Powers of Xunicipal Corporations i n  General 

1. The powers of a municipal corporation a re  those granted in express 
words or necessarily implied thereby, incident or essential to the 
declared objects and purposes of the corporation a s  ascertained 
from the interpretation of its charter, and special and general 
statute and the organic law. Holmes v. Bayettcville, 740. 

d Private or Quasi-Public Powers 
1. Where a city has i ts  own poles and electric wires for the supplying 

of electric current supplied under the contract with a private cor- 
poration to supply it, with the statutory authority to furnish for 
profit individuals, corporations, etc., within the limits of the ci{y 
and a territory extending three miles in all directions therefrom, it  
is riot inhibited by the State or Federal Constitutions from sup- 
plying such current to another corporation for the purpose of fur- 
nishing electricity to consumers within the city limits of its ex- 
tended territory when such service does not affect the service reu- 
dered in this respect to its own citizens, and tends to diminish and 
not to increase the rate of taxation of its citizens and this is not 
objectionable on the ground that it  does not contribute to the ful- 
fillment of its municipal functiolls a s  a n  agency of the State Qov- 
ernment for local purposes. HoZmee v.  Pauettevillc, 740. 

2. A municipality has the power to  purchase electricity for its own use 
and the use of its citizens, and where it is authorized by general and 
special statutes to purchase current from a power company and to 
resell and distribute it  a t  a profit to its citizens and to those within 
a three-mile zone therefrom, the grant of power to do so is effective 
in law under the authority of the Legislature to  grant municipal 
corporations any powers which promote the welfare of the public 
and the communities in which they a re  established unless pro- 
hibited by the organic law. Article VIII, section 4 ; C. s., 2807, a s  
amended; Private Laws 1929, ch. 190. Zbid. 

D Offlcers, Agents and Employees. 
a Election, Appointment, Expiration of Ternt and .ibolit,'on of Once 

1. An act authorizing a municipality to  create in  ils discretion an 
office local thereto implies the power to abolish the offlce, the act 
being a valid delegation of legislative power in c>sception to the 
general rule, and one accepting the position cannot acquire a vested 
right therein by contract for a definite term of employment. Sint 
mom v.  Elizabeth City, 404. 

E Torts of Municipal Corporations (Damages to  land by sewerage plant 
see Eminent Domain C c 2) .  

a G m n m e n t a l  and Corporate Functions 
1. A city is not liable in damages for negligence causing injury or death 

to its employee while performing his duty a s  such in connection 
with removing a wire on a pole used by the city in connection 
with its police and fire alarm system. Cathsy v. Charlotte, 309. 
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G Public Improvements. 

tr Power of Citu  to Make Zmp?~ovonrents or Umwt . l id  T l r o c f o v  

1. Where a railroad company by proceedings in ni:~nd:kiuus h :~s  bccn 
compelled to construct an underpass for a strcet crossii~g, the city 
has the power to sign an agreement in the proceedings obligating 
itself to pay for street improvrinents along tlie underpass, and 
where this has been done the city may accept the signature of the 
railroad company to a petition to improve the strcet as  an owner 
of lineal feet abutting thereon and to pay the part nssessed :ig:iinst 
such right of way for the improvements, and where tlie relevant 
provisions of the statutes in regard to street iinprovemel~ts have 
been complied with this furnishes no evidence of fraud. C. S., 
2705, 27%, 2708, 2709, 2710, 2711, 2712, 2713, 2714. Joncs v. D ~ t r -  
h~anz, 127. 

b Petition for  Zmprwements and Prelirnit~ury I'rocecdiny.9 

1. The right of way of a railroad company abutting 011 a street pro- 
posed to be improved by a city is properly included ill the lineal 
feet i11 the petition for improvement under the provisions of C. S., 
2707, requiring that a petition for local improvement shall be 
signed by a t  least a majority of the owners rcpresentiug a t  least a 
majority of all the lineal feet of frontage upon the strcct, etc., pro- 
posed to be improved. Jones v. D~crhamz, 127. 

2. Where the municipal authorities have a1)proved the petition o f  
owners of land abutting upon a street proposed to he improved in 
accordance with the provisions of statute, their approval and order 
for the improvements to be made is final, except where it  appears 
from the face of the petition, as  a matter of law, that  the signers 
do not represent a majority of the owners or of the liileal feet 
required by statute. Zbid. 

c Assessments Therefor and Lien 

1. An assessment made upon adjoining land for a street improvement 
by a town is a charge upon the land constituting a lien superior to 
all others, C. S., 2713, and not enforceable against the personalty 
or other lands of the owner, and when the owner of land has been 
thus assessed payable in installments, C. S., 2716, and he subse- 
quently dies, i t  is  not a debt of the deceased payable by his per- 
sonal representative, but a charge against the land itself. The pro- 
visions of C. S., 03, a s  to the order of payment of debts of the 
deceased has no application. Carawan w. Bennett, 511. 

d Enforcement of Assessments and Procedure of Those Objecting Thereto 

1. The remedy of owners of property abutting upon a street proposed by 
petition to  be improved, assessing the land of such owners, is given 
by statute, C. S., 2714, providing them a n  opportunity to be heard, 
and the right of appeal to the Superior Court by giving notice of 
appeal within ten days after confirmation by the municipal authori- 
ties, and when this has not been done, and the work has been com- 
pleted, injunctive relief against the collection of the assessments 
by the city will not lie. Jones v. Durham, 127. 
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2.  Where notice of appeal from the levying of assessments for street 
improvements had not been given by the property owner objecting 
thereto within the statutory time limit for the giving of such 
notice, tlie entry on the books of the city commissioners, made 
i ~ f t e r  tlie expiration of the statutory time limit, tho t the owner had 
t~ppealed thrrefroni is not a waiver of the requirements of the 
statute in this respect. XolarrG z'. Asl~el'ille, 300. 

.J Actions. 
n Parties a ~ t d  IVoceue 

1. In an action by a taxpayer, in behalf of himself and others, to vacate 
and set aside a deed to the city by a cemetery a~sociation on the 
ground of collusion and fraud between the associalion and the two 
conlmissioners who since have been succeeded by others, but were in 
office a t  the time of the issuance of the summons: H e l d ,  as the city 
officials were in ofice when the action was commenced the service 
was proper, and a n  allegation of denland upon and refusal of the 
city to bring suit was not required, and upon the f x t s  of this case, 
the defendant's plea in bar was properly overrnled with leave to 
file answer. Afkitlsoil v. Greene, 118. 

MURDER see Homicide. 

SEGLIGEXCE (Of master see Master and Servant C ,  D-Of power companies 
see Electricity-Of railroads see Railroads D-Of manufacturer of food 
see Food-In driving on highway see Highways B-Suacient for man- 
slaughter see Homicide C a-Wife's right of action for negligent injury 
to husband see Husband and Wife B *Acts of mercy tcl injured not ad- 
mission of liability see Evidence F b 1). 

A Acts or Omissions Constituting Negligence. 
b Due Cam 

1. The degree of care which a person is  required to exercise in a par- 
ticular situation to absolve himself from the i m p ~ t a t i o n  of negli- 
gence may vary with the obviousness of the risk; but with respect 
to his liability, the ultimate question is whether he exercised due 
or commensurate care under the circumstances. The former doc- 
trine of degrees of negligence disapproved, Tf7att~ot~ v. Construc- 
tion Co., 586. 

c Cot~dition attd Use of Lana,  Buildiffgs, etc. 
1. The owner of a store for the sale of merchandise is not an insurer of 

the safety of its customers or invitees therein, but is liable ouly for 
injuries resulting from failure to exercise reasonable care to pro- 
vide for their safety while on the premises; and where there is 
evidence tending only to  show that  the plaintiff was injured while 
coming down the stairs of the store by a fall caused by her heel 
catching in a piece of metal strip two inches wide lying oue-six- 
teenth of a n  inch above the wooden tread of the step, the tread 
being nine inches and the rise of the step eight inches, and the 
width of the stair being four feet, with a hand-railing on each 
side: Held, the injury could not have been reasonably anticipated, 
but resulted from a n  accident, and defendant's motion a s  of non- 
suit should have been granted. Bohannon v. Stores Co., 755. 
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1. I':ridence tending to show that t 1 1 ~  dc~fe~~tl:~tlt  w11ilt. c~utleavoring to 
get his f:iniily automobile from the garage on ground roveretl with 
ice and snow hail planks placed under tlic wlieels of the machine 
whic:h were t1il.0~11, by the spinning of the wlieels, against the 
plaintiff, his wife, a s  she stood \riltching him about fifteen feet 
fro111 the rear of the car, causing her scrious injury: Ilcld, injury 
from tlie act could not have been foreseen by the defendant as  an 
ordinarily prudent man, hut would liave required omniscience, and 
tlie defendant is not liable in damages, and a judgmeut as  of non- 
suit should hare k e n  granted on his motion. Ga)tt c. Gnrrt, 164. 

2. Where the alter ego of a principal gives an eml)loyw a box of tlyna- 
mite caps to take to a tool-house, and the lid of the box is sprung, 
allowing, from conjecture, some of the caps to escape from the box 
into the pocket of tlie employee, where they exploded the nest day:  
Held, the defendant cannot Ire held to liave reasonably anticipated 
that any harm would result from the fact that the lid of t l ~ c  box 
was sprung, and he is not liable in damages for the injury resulting 
therefrom. TFatso?~ v. Cmatrucfion Go., 586. 

a Res Zpsn 1,oquitur (See, also, Master and Servant C: :I 2, C: b 4) 

1. The question of whether the doctriuc~ of re8 i p n a  loqititlcr applies to :I 

given state of facts is one of law for the court, and wl~en facts 
upon which the doctriue applies are established the reasonableness 
of defendant's explanation is for the jury. The principles npot~ 
which this doctrine rests discussed by E R O G ~ E X ,  .T. Sprittgs v. 
Doll, 240. 

2. Upon evidence tending to show that  the plaintiff as  a n  invited guest 
was riding in the defendant's car with the defendant driring, and 
that the latter was forced from the highway by a truck negligently 
driven thereon, causing her car to skid on the wet road, which 
resulted in the injury in suit, the doctrine of rcs ipna loquitur does 

\ not apply, and the jury's verdict that the defendant was not guilty 
of negligencte is upheld under the facts of this case. Ibid. 

B Proximate Cause. 

a Intervening Catcses 

1. Whrre a passenger in a n  automobile is injured in a collision of an 
automobile and a train a t  a grade crossing, and sues the railroad 
company for damages resulting therefrom, and his own evidence 
tends only to show that the accident resulted from the negligent 
driving of the automobile by another, and that this negligence of 
the driver was the sole proximate cause of the injury, or that cause 
which acting in unbroken sequence produced the injury, and with- 
out which it would not have occurred, and that the negligence of 
the railroad company, if any, would not have caused injury except 
for the intervening negligence of the driver: Held, the railroad 
company i s  not liable in damages to the plaintiff, and a judgment as 
of nonsuit was properly entered. Herman v. R. R., 718. 
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O Contributory Negligence. 

o Of Pcrsolis Injured in Get~erat (Of servant see Master and Servant 
C g-on highway see Highways B g)  

1. Where one seeks to recover damages for a negligenl; personal injury 
resulting from his diving into the shallow water cf a public swim- 
ming pool, about twenty feet from the diving board, and hitting his 
l ead  on the concrete bottom, his own negligence in not ascertaining 
the depth of the water before diving will bar his recovery. Rich- 
ardson v. Ritter, 10s. 

2. In an action to recover damages for an injury alleged to have been 
~~egligently caused by the defendant, plaintiff's contributory negli- 
gence that will bar his recovery is that which, concurring and co- 
operating with the negligence of the defendant, becomes the real, 
efficient and proximate cause of the injury, or that cause without 
which the injury would not have occurred, and it is not necessary 
that the plaintiff's negligence be the sole prosimate cause. Davis 
,v. JefPreys, 712. 

d Burde)a of I'ro,t.ing Contt*ibutor.y Negligence 
1. The burden of proof i s  on the defendant on the issue of contributory 

negligence in a personal injury action. Lipscomb v. Corn, 64. 

D Actions for Negligent Injury. 
o Nonsuit 

1. Where the evidence offered by the plaintiff shows contributory negli- 
gence barring his right to  recover a nonsuit is proper, Krouee v. 
R. R., 541; Davis v.  Jeffreys, 712. 

2. Where evidence discloses that intervening negligence of third person 
was sole proximate cause of injury nonsuit is proper. Herman v. 
R. R., 718. 

NEW TRIAL. 
B Grounds Therefor. 

g Nezol2/ Discovered Evidence 
1. The party moving for a new trial upon the ground of newly dis- 

covered evidence must show to the sound discretion of the trial 
court, i ts materiality and competency, and tha t  he was not guilty 
of laches in not discovering i t  in time for introduction a t  the trial, 
and that the evidence is not merely cumulative and its reception 
would probably change the verdict a s  rendered. Itrown v. Sheete, 
268. 

2. A motion for  a new trial will not be granted where the newly dis- 
covered evidence i s  not material to the answer to  1:he issue and its 
consideration would not tend to vary the result. Connor v. Mfg. 

\ Co., 66. 

NONSUIT see Trial D a. 

NORTH CAROLINA-Highway Commission see Highways A-Industrial 
Commission see Master and Servant B-Park Commission see Eminent 
Domain B a. 



NUISANCE-Attractive, see Electricity A h 

"OFFICE" see Municipal Corporation D a. 

OFFICERS-Surety bonds of sec Principal aud Surety R c-Election of see 
Elections. 

OPTION see Vendor and Purchaser. 

PAREXT' AND CHILD-A\b:~ndonment of child see Elusband and Wife A a 1, 
A il 1-Liability on cl~ild's contract see Infants B a 3-Liability for 
injuries to third person by son ill employment see Jlaster and Servant 
D b 1. 

PARK COMAIISSIOS see Eminent Domain 1: ;I 

P.\RTIES-JIisjoinder of parties and causes we  I'leadings D b-Right of 
alien to sue in this State see Aliens A :t-Joinder of husband or wife see 
Husband and Wife F a-In action to foreclosr see Mortgages H I+-Who 
may move to dismiss appeal from commission see Corporation Commis- 
sion C' a-In action against railroad under Federal control see Rnil- 
roads 15 a ) .  

1% Defendant (Fraudulent joinder see Removal of Causes C b) 
a n'ecessnry Parties Defendant 

1. In  a n  action against the vendee under a conditional sales contract 
the joinder of one claiming title a s  purchaser for value from the 
vendee is not objectionable, the subject of the action being the 
same, and the claimant ill possession being :I necessary party to 
the action. Music Store v. Roone, 174. 

2. An estate for life conveyed by deed upon conditions affecting a rever- 
sion cannot be judicially determined when the heirs a t  law of the 
deceased grantor having a possible interest therein are  not made 
parties, arid when this defect of parties appears on the record the 
Supreme Court will remand the case in order that  they mag be 
joined. Hamilton v. Henderson, 3%. 

PARTITIOX-Setting aside partition sale see Judicial Sales B, C. 

PAR,TXERSHIP. 
D Rights and Liabilities a s  to Third Persons. 

o Partnership Acts i lz  General 
1. Where a partnership executes a contract to purchase a certain tract 

of land, and the agreement is executed in the name of one of the 
partners for the firm a s  a matter of convenience, and the deed made 
to him upon his execution of a mortgage and notes for the purchase 
price, i t  may be shown that the transaction was a partnership act 
and that the partnership was liable thereon. Justice v. Bhernrd, 
237. 

2. A complaint alleging that  the plaintiff a t  the request and for the 
convenience of the defendants made a deed to a certain tract of 
land to one of them for the benefit of them all in  which the grantee 
assumes the obligation of a prior mortgage for them all, and that  
the grantee defendant subsequently conveyed to the other defend- 
ants  upon like condition their proportionate share, specifying the 
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interest of each, states a cause of action a s  to each, and a demurrer 
thereto, on the grounds of misjoindw of parties and causes of 
action and that it  fails to allege a cause of action, admits the 
truth of the allegations, and is  properly overruled. Coxe v. Dillard, 
344. 

PAYMEXT see Bills ant1 Notes; Principal and Surety A c 3 .  

PHYSICIAN ASD PATIENT-Communications between see Evidence D e. 

PLEADIKQS (Indictment see Indictment-Of usury see Csury C a-Ad- 
missibility in evidence see Evidence F e-Appeal from refusal of judg- 
ment on see Appeal and Error A d 1 ) .  

A Complaint. 

1. Objection to tlie sufticielicy of the verification of the complaint by 
plaintiff's nest  friend on the ground that the afflant had no per- 
solial knowledge of the matters alleged will not be sustained 
when the allegations are  not made to appear to be outside the per- 
sonal knowledge of the affiant. Foster v. I l y m a ~ ,  189. 

i. 9 demurrer to a complaint will be sustained upon the insufficiency 
of the  omp plaint to state a cause of action, and W e r e  a judgment 
sustaining such demurrer has  bern appealed from nnd upheld by 
the Supreme Court, the trial court has the power, in the exercise 
of his sound discretion, to  allow the plaintiff to am~md the original 
complaint npon motion made within ten days after receipt by the 
clerk of the Superior Court of the certificate showing that tlie 
judgment of the Superior Court had k e n  affirmed. C. S., 515. 
Jfor).is U. Cleve, 253. 

2. The judge of the Superior Court has plenary power to permit amend- 
ments to the pleadings when the amendment does not substantially 
change the cause of action originally alleged or set up a new cause 
of action. Hvidgema)! v. 1718. GO., 309. 

H Answer. 

)L Jiatters i l l .  Abatement 

1. Where it  does not appear upon the face of the complaint that an- 
other action is  then pending in anothw county in which the same 
relief could he obtained, the objection may be taken by way of 
answer. C. S., 517. Bank v. Broadhurst, 365. 

C Cou~lterclaim and Set-off. 

1. Public Laws of 1924, ch. 18, providing that an allswer of defendant 
setting up a counterclaim will be deemed denied unless a copy 
thereof is served on the plaintiff or his attorney, is  not referred to 
in Public Laws of 1927, ch. 66, and construing the two acts together 
there is  no repugnancy between them so a s  to repeal by implication 
the former law on the subject. Lumber Co. v. TYelch, 249. 
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I'TJEADISGS-C'otifiti~tcd. 
Demurrer (Right of nppritl from jutlgnicnt overruling see Apl~eal m d  

Error A (:-()nestinn presentetl for revicw upon nppexl from see 
A1)pe:ll mtl  Error J f-Usury m:ly riot 1 ) ~  taken 1))- (leninrrcr see 
Usury (: a 1-IMnurrer to complaint alleging ratification of frantl 
see Fraud I< c 1).  

a. 011. Grotci~d tlicct Coiiiplui~tt E'aila to dllcgc Cnusc of . l r t i o ~ ~  ( I n  actio~r 
for negligence on l~igl~\riiy see Highways H 11 1) 

1. A demurrer to :t pleading on the ground that tht, c.omplaint does nut 
state a cause of :lctio~i will not he susri~ined if i ts allcgatioirs arc, 
sufficiciit to state a good cause, : I I I ~  f i~c t s  estahlishin:: its insufi- 
cimcy may not lw l~leiided in the deinurrrr. Jtcstice c. Shc~art l ,  237. 

2. \\'here the complaint alleges that a partner p u r c l ~ a s ~ d  a cert:~in tract 
of land for the partnership, but in llis o\v11 11i1n1e for the conven- 
ience of the ~):~rtncrslrip, i ~ n d  the d r c ~ l  is taken in the nnnle of thcs 
partner ant1 the mortgage and notes for tlie purchase price arc  
esecnted by him, :I tlemurrer IIJ- the other partners on the ground 
that a cause of action is not stated against them is bad. since it 
may be shown that tlie transactioii ~ v a s  a gnrtnersliip undertaliing 
and that the partnership was liahle. Ibid.; Core v. I)illartl, 314. 

3. A demurrer to the complaint on the groands that  it  does riot state 
a cause of action tloes not deal with the inerits of the col~trorersy, 
but only with the sufficienc~ of its allegations, ndmitting them to be 
true for the purpose. JIorri,s I:. C'lccc, 243; JIcDcr~ric~I c.  Trctit 
31ills, 342. 

4. Where allegatioils in a complaiiit are  insutticic~~~t to state ;I cause of 
action to set aside :I deed for fraud, hut suflicient to state a cause 
of action against the grantee therein for failing to ctccount for the 
purchase price, a dcmnrrer to the rornp1:iint is properly sustainetl 
on the first cause of action, and overruled as  to the second, and the 
trial court properly retains the second cause for trial, and may 
permit the plaintiff to amend her complaint as  to the second cause 
in  proper instances. TuTl v. Harvey, 329. 

5.  Where the defendant's motion for judgment upon the pleadi~rgs and 
that  the action he dismissed is  in the nature of a demurrer ore 
tenus on the ground that  the complaint does not state facts sufi- 
cient to constitute a cause of action, C. S., 511 ( 6 ) ,  the plectdings 
will be liberally construed with a view to subs ta~~t in l  justice be- 
tween the parties. C. S., 535. Cole v. TYa,qn,er, 692. 

6. Where in a n  action by the trusters of a hospital against a minor and 
his guardian it  is alleged that the hospital gave the infant medical 
attention necessary to save his life and usefulness after his injury 
in  an accident, and that  the guardian of tlie infant had recovered 
judgment for the negligent injury, and that hospital and medical 
attention was a substantial part of the consideration of the judg- 
ment recovered by the guardian of the infant: Held, the allegations 
are  not so vague and uncertain as  to fail to state a cause of action, 
but allege a cause of action upon qumtum. mmuit and for money 
had and received, and the defendants should have asked, if thex 
desired the complaint to  be made more definite, for a bill of par- 
ticulars, C. S., 534, or more that the plaintiff be required to amend. 
0. S.. 5.37. Ibid. 
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PLEADIXGS D a-Contiuued. 
7. Upon a demurrer the pleadings a re  liberally construed in the light 

most favorable to  the pleader, and where there are conflicting alle- 
gations, and one of them is sufficient to allege a cause of action, the 
demurrer thereto will not be sustained. C. S., 535. Lee v. Produce 
Co., 714. 

b Misjoinder 01 Parties and Causes of Action 
1. Where a sheriff has been elected for successive terms of office, and 

appointed for a third term by the county commisa;ioners after the 
oftice for his third term had been declared vacant, rm action against 
him and the sureties on his bonds given under the provisions of 
C. S., 3930, for defalcation during the successive terms is a mis- 
joinder of parties and causes of action, and a demurrer thereto is 
gtmd. Pcnder County v. King, 50. 

'7. A demurrer for defect of parties and causes of action will not be 
sustained where the debt alleged relates to parties not necessary to 
the proper determination of the action. Shuford v. Yarborough, 
150. 

3. A suit by the receiver of a corporation against its defaulting offlcer 
and the surety or guarantor for his honesty or fidelity is not ob- 
jectionable as  a misjoinder of parties and causes of action, the 
alleged default of the principal having occurred .hat created the 
surety's liability within the terms and conditions of its bond. Zbid. 

4. Whcre an action is instituted against two defendants and only one 
of them is served with summons and the action is solely against 
the one served and this appears from the face of the complaint, 
R demurrer for misjoinder of parties and causes of action is prop- 
erly overruled. C. I. T. Curp. v. Drake, 162. 

5. A complaint in lwoceedings by tlie wife under tlie provisions of 
3 C .  S., 1667, for allowance for subsistence and counsel fees, with 
allegations that the husband had fraudulently conveyed his lands 
to his father under a conspiracy to defraud the plr~intiff out of her 
marital rights, and afterwards had grossly abused her and coerced 
her into accepting a deed of separation is good, and a demurrer 
thereto for misjoinder of parties and causes of mtion should be 
overruled, the various causes for which relief is sought being based 
on a conspiracy or arising out of the %me subject matter or trans- 
action. TQU~OT v. Taylor, 197. 

6. Failure to demur to the pleadings upon tlir ground of misjoinder of 
parties and causes of action or to take exception thereto on these 
grounds is a waiver of the right. Nowis v. Cleve, 253. 

c Speaking Demurrer 

1. Where the complaint alleges that  a written contrac~. in the name of 
one partner was in fact for the benefit of them all and a partner- 
ship act, and so recognized by them all, a demurrer on the grounds 
that i t  fell within the meaning of the statute of frauds a s  being a 
promise to answer for the debt or default of anol her, or that the 
defendants were estopped by the written contract from showing 
par01 matters contrary to i ts  terms, i s  bad as  a "speaking demurrer" 
and is properly overruled. Justice v. Sherard, 237. 
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1. A motion which is  in effect t o  t he  sutficiency of the  complaint to  
allege a cause of action, or in t he  nature  of a demurrer  ore tenus 
may he taken a t  any  time, o r  t h e  Supreme Court  may t ake  Irnowl- 
edge thereof on appeal on i t s  own ~notiou.  Cole v.  IVagrlcr, 602. 

2 .  Demurrer  to  the  sufficiency of tlie complaint t o  s ta te  a cause of 
action may be made a t  an!: time, though answer has  b w n  tiled, in 
tlie Superior Court  or in t he  Supreme Court, or the  Suprc~ne  Court  
on appcxal may take  cogniznncc thereof ea mcro rnotu. C. S ,  51s. 
I'otaer Co. 2'. PC(ICOC~, 735. 

c I;ffect of Sristninirlg o r  Occr '~ ' i t l i~g  Dc)ntrrwr' nttd Subseqzicnt I'lcodingr 
and Proccd1o.c 

1. \Vlicrc> tlie tr ial  conrt  enters a j u d g n ~ e ~ ~ t  sustnininq a dvtnurrrr  to  the  
c o r n p l a i ~ ~ t  : I I I ( ~  therriii grants  the  parties ntlditional t ime to  tile 
amrnded plcntlii~gs in his plenary d iuc r r t i o~~nry  power, the  order 
sustaining the  drmnrrcr ,  unnp lw~led  from, does not work nu estop- 
prl nlwn the  p ln in t i f  to procccti on tlic :iruended ple:~cling. Ijowie 
17. l ' uc l~c~ ' ,  071. 

2. JVherr it d t ~ ~ l i n r r e r  t o  :I r o ~ n p I : ~ i l ~ t  in a (4141 buit on the  ground o f  i ts  
i11~11tticir11c.y t o  st:rte :I c:~:lsc of :~ction,  hns been ovcrrnlcd, the  
procwlnrcb for  tlw tlefcnclt~rit is  to e ~ c c p t  and duly apl)e:~l to the  
Snl)rtlme Court, i111d wlierc 11c has  :111pealvd, but has  fniletl to  
~)roscw~tr l  it. 11(. Inn!: not pleat1 and again t lrmur Iwforc :tilother 
judge of the  Suptsrior Court  a t  a subsequelit te rm of conrt, t he  
;~c.titru of Ill(. f o r ~ n e r  jutlgr ill r r fns i i~r :  the inotion being cc l~~clus i i r .  
C. S., Wl.  I ' o i c~o  ('0. 2'. I'cacock, 735. 

::. I k n ~ n r r i n g  orc tc~trrs t o  t he  sufliciency o f  the c o ~ n l l l n i ~ ~ t  to  s ta te  a 
cause of ;tction a f t e r  :I former judge has  refused the  motion is  ill 
effect :tl)l)cvili~~g from OII? Sulwrior Court  jntlgc? to  :lnotlier upon 
111:1ttcrs of law or I1,gul iiifcronc.c~ whic.11 is  tlic sole p r o v i ~ ~ w  of the  
Snprc.n~e Conrt  nntlvr t he  provisions of our  Sta te  Conslitntion, 
Art .  I\', sot*. Y. I b i d .  
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1'ItINCIPAL A N D  AGENT A-Can.tin~rcd. 

n Dctei~mi~nntioiz of T171!kh 07 TWO Parties M u s f  Bear Loss Occasioned bll 
Wrong fu l  Act  o f  Agent 

1. Where the  defendnnt purchased a n  automobile through a local dealer 
under a t i t le retaining contrnct securing notes fo r  monthly pny- 
ments and was  sued thereon by the  financing corporation claiming 
a s  a holder in due course for  value, nnd the  defense o f  pxyment 
wns plentled with evidence tending t o  show thn t  t he  defentlnnt m:ide 
pnyment through n third par ty  who sent his certified checli to the  
1)'nintiff' f o r  the full  bnlnnce due  by the  defendant,  nnd tha t  the  
clicck was  rejected by the  11laintifP on account of a check given for  
n prior i l~s tn l lment  11nving been rctnrnctl unpnitl, : 'nd the  rejected 
check wns returned to t he  drrlrver nnd cretlitctl t o  his account, and 
the  evidence a s  t o  whether the check \\,as certified by the  drawer  
or the  payee was  col~flict ing: I lcld,  the question of whether the  
drawer  wns  ncting us  ngent of t he  purch:~scr o r  t ' l e  seller should 
have I ~ I I  snbmittccl to tile jury m ~ d e r  t he  cridcnce in th is  cnse. 
Inccs tn~cn  t Il'rust 1:. Windaor,  20s. 

2. \Yhrrc the  lender of moncg n~:llics n loa11 sccnrcd 1 ) ~  n mortgage on 
t l ~ e  Inntl contnining n nvnrranty t h a t  t he  t i t le mnf: frce from en-  
cxnlnl)r:lnccs, and hns no nctual knowlcclgr of :I prior registered 
mortg:~gc,  n ~ ~ d  scntls i t s  check pnynblt. to  tlrc a t t o r l~cy  securing the 
loan :~nt l  the l)orro\vrr, ant1 tht. horromer C I I ~ O ~ F C L I  the  check and 
givcs it to t he  :ittorn(.$ nntl t rus ts  hinl t o  p g  OR t he  prior mort- 
gage licn, tlic nttorncy is  t l ~ c  :rgcnt of the I ) o ~ ~ r o w r r  fo r  t he  purpose 
of lmying t h r  prior mortg:igrc, and the 1r11tler Inny recover from 
the  borro\vcr upon t h r  t1cf:lnlt of t l ~ c  nttorncy to  p l y  off the  cs is l -  
inx 1110rtx;1w li(w :1n11 his : ~ l ) l ~ r o l ) r i : ~ t i o ~ ~  of tl~(b nlilney to  h is  ow11 
n w .  IItziik v. I,ilrs. 413. 

2. IYhcre one of t\vo p :~ r t i e s  innst snfl'cr loss I)y 1111. f1x11t1 or ~niscon-  
tluct of ilnotl~c.r : ~ c t i ~ ~ g  :IS :~gvn t  ill t hc  tr:~nsnc.tion I.ct\vccn the‘ con- 
t r a r t i ~ l g  1):1rties~ 11ih 1v11o r(q)ost~s t h ~  co~~i i ( Icnre  in ~ I I P  :1ge11t, or by 
\vllosc negligent contlnct mnlics i t  possil)le for  ~ I I P  loss to  occur, 
without t hc  I~no\r l (~t lgr  or collcnrrcnce of t h r  o t l ~ c r ,  mnst l r a r  thcb 
loss, ant1 IIrltl, 1111t1er t he  f : ~ r t s  of this (':I.~P, ev i ( l (~nw of the  tlcclnrn- 
tions of thc, : I ~ ( \ I I ~  iu rc'sl~c'c.t to  tl~c. t r : ~ ~ ~ s : ~ c t i o ~ ~  W:IS inc.ompetcnt :IS 

c r i d ( ~ ~ ~ c r .  Ihid. 

( Itigllts nntl Li:~bil i t irs  :IS to Third I'nrties. 

1) PoIco~s  o f  . tgr / / t  

1. As lwtwccn the  ro~rtlor :~nt l  ~ ) t ~ r v l u ~ s c r  it is im~n:~tc 'r i :~l  in w l ~ n t  for111 
thc  11gcnt nntl~orizcd to  purc.l~:~sc cc r t t~ in  merchn~~ t l i s e  signtd the  
caontr:~c*t, w l ~ i c l ~  in c:lsc. of :III i~~corl)or:~tc.tl nqcnt is  sufficient if 
~ i g l l ~ t l  by i ts  1 ) r c s id~n t .  C .  S.. 1129, 1'it.li 7:. I I o t ~ l  Co., 110. 

2. A n  : ~ g c n t  nppo i~~ te t l  for  thc 1)nrc~hnse of gootls, without being givcu 
t11v money for  \vhic.ll to  p ; ~ y  for  t l ~ r m ,  has  i n ~ p l i x l  authority t o  
pt1rc11;lsr tlwln on the! crcdit  of his l)rincill:~l. i ~ n d  to  do S I I C ~ I  other 
thiygs ill lbnrsu:lnrcl of the  nuthority t l irwtlg giver :IS a r e  ~C:ISOII -  

nbly nccessnry to  consl~n~rnntc  t l ~ e  t r :~ns :~ct ion ,  ~ I I I ~  i ~ l , t l ~ i s  case, 
i n r o l ~ i ~ ~ g  n lnrge cs1)cntliturc fur  the f u r ~ ~ i s h i n g  of n 11ott>l, the  
csccntion of :I contrnct \ v l i e r e i~~  t l ~ e  v c ~ ~ t l o r  ret;lin:d t i t le for  t h r  
security of t l ~ c  p ~ ~ r c h n s c ~  1)ric.c. Iliitl. 
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d Wrongful Acts of Agewt 

1. Where  the  applicant to  a land bank fo r  a loan negotiates his. lorn 
through a n  a t t o rne j ,  and  represents in his application t h a t  tlic 
land upon which tlie proposed loan was  to  be made was  f ree  f rom 
mortgage liens or encumbrances, ancl in his deed of t r w t  on tlie 
land cecuring the  loan n a r r a n t s  the title to be free ancl clear from 
encumbrances, and thereupo~i  a f t e r  t he  investigation of tlie title for  
the  land I),inli by the  attorney and his  certificate to the  ldnd bank, 
t he  loan i s  made by check payable to  the  attorney and to t he  bor- 
l o n e r ,  aud  the  la t te r  endories tlie check and gives i t  to  t he  a t tor -  
ney wi th  t he  understanding tha t  tlie at torney should c:lncel n l ~ r i o r  
registered mortgagc with t l ~ c  proceeds : Held, t he  negligence of the  
Imlrower i n  not l)ersonally beeing to  the  cancellation of t he  prior 
lien maltec him liable to  t h a t  extent to  the lendcr ul)on the  fa i lure  
of the  attorney t o  have i t  canceled and his approl)riation of the  
money to  his own uze, and a directed verdict ul)on el  idence e4tal)- 
lishing these f ac t s  is  Draper. Ratrk c. Lilcs, 413. 

I'ItINCIPAT> A S I )  SURETY. 

R Rights :ultl 1.i:lbilitie.j of Surety (On replevin bonds see I teplwin  G b- 
Joinder of 1)rincipnl nud \urety see l'leadings I) I) 1, 2,  3 ) .  

o 011 Botrds of PubZic Oflcers a n d  Agents 

1 A juclgnient nl)on the  admission\ iu the  answer  of tlie admiuis- 
t r a to r  ba111i of a deceawd county treasurer i s  not competent in :in 
action I J ~  the  county commisqioner\ a s  evidence again<t  the 5uretj  
on thc  ofhcial bontl of t he  deceawd when the  ba~l l i  ha s  been made a 
11;irty tlefnitl:int a ~ ~ d  thtl surety a t  once raise5 the  issue a s  to  
whether a par t  of the  defalcation was  m o u ~ y s  defaultrd f rom the  
1)nrlk when the  dcceasetl n a s  acting a s  i t s  assistant cashier, t he  
interrct  of the bank ant1 the  suret)  k i n g  in conflict, and C. S., 338. 
not i rpg ly i~~g  in such caws.  Co))rtrrisuloticrs of ('hozcatl I-.  Bc~ttk, 410. 

2.  Where a bn111c has  received from the  sherift' of t he  county funds  of 
t he  connty for  deposit, mitl thereafter the  bank becomes insolvent. 
and  a judgnient has  k e n  obtained against  tlie surcty on tlie sheriff's 
bontl fo r  tllc sum deposited. which has  tree11 paid, the  effect of the  
jndgmc~nt is  t o  subrugate t he  surety to t he  rights of the  county t o  a 
pro  rated share  in the distril)utiou of the  assets of t he  h:~nlc, and 
t h e  sheriff I)cing ineolvent, a l~ersonal  debt of t he  sherifl' to  tlie 
11ank cannot Ire used a s  a n  off-set to t he  right of the  surety t l~ere to .  
It~detrrtril!l Co. v. C'or-p. Com., 5ti2. 

::. The  vzlrions I~onds  srparately required to be given by the  sllcrift' for 
the  proprr  accounting for  and  paying of moneys received by liixn 
a s  sherift' by the provisions of C .  S., 3930, impose a distinct liability 
on the  sureties on each bond separately fo r  t he  terms of olfice for  
whic.h given, arid where oue is  given by the  same surety fo r  the  
s ame  sheriff fo r  more than  one successive term, the  giving of the  
bond fo r  the  sncceeding term does not discharge the hond prcvionsly 
given nor release t he  surety f rom liability thereon, and :1 separate 
cause of action lies against  t he  surety on the  bond for  each term. 
J'etc.dets C ~ I ~ I I  tv c. Kirrg, 50. 
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PRIXCIPAL AND SURETY B c-Contin.ued. 
4. The  liability of a sure ty  on a sheriff's bond, given under the  pro- 

visions of C. s . ,  3930, i s  not aEected by the  fac t  that  the  sheriff. 
pending t h e  life of the bond, h a s  been put  upon a sa lary  instead of 
a fee basis, or  the  amount of his salary has  been changed under the  
authority of a statute.  Zbid. 

5. Where under the  provisions of C. S., 3032, the  board of county com- 
missioners has  declared the  office of sheriff of t ha t  count7 vacant 
for his fa i lure  to give the  bonds required by C. S., 3930, and has  
appointed another who likewise failed to  give the  bonds, a r ~ d  has  
again appointed the  former sheriff, who gives the necessary bonds 
and then qualifies, his term is  by virtue of his appointment by the 
board of county commissioners, and tlie liability of t he  sureties on 
his official bonds comrnei~ces from the  t ime of his appointment. 
Zbid. 

PROCESS-In action against city see Municipal Corporations J a 1 

PURT,IC IRIPROVEMENTS see Municipal Corporations G. 

QUASI CONTRACTS ( F o r  services rendered deceased see Executors anc1 
Administrators D a ) .  

B Reasonable Value. 
b Szi bn?ission 07 Qztcstion t o  ,Jur(/ 

1. Where in a n  action npon r/zratltiint ?nerrtit the defel se  i s  interposed 
by tlie infant defendant tha t  the amount sought to  be recovered a s  
necessary hospital espenses was  excessive and exorbitant;  the  
quwtion is for the jury, tlie tr ial  court Ilaving the  power to  set  
aside the verdict if excessive. Cole v. V u g i ? o - ,  GC,?. 

QIJIETISG T I T L E  A S D  SUITS TO RICMOT'E CT,OUr). 

Proceedings and Relief. 
n Pleadings aud Ecidcncc  

1. The  t lef~nt lant  in a n  action to  recovcxr l i ~ n d s  mi1y m:~inta in  a counter- 
claim and ask tha t  the l~lainti t i 's  cliiim be relnovcd :is a c l o l ~ l  on 
his title. S c a r s  v. Braswel l ,  513. 

QUO WARRANTO see Elections I a .  

R.\IT,ROADS (As cilrricrs see Carriers-Forfeiture of cliarler see Corporn- 
tions I< a ,  I< l+Order rcqnirinq submission of plans for new station is  
appealable see Corporation Commission C c 1 ) .  

D Operation (Liability to c lnploy~es  see Master and S e r v a ~ ~ t  E )  
b Dfl t ! /  i l l  Regard to ,  a ~ d  Accideltls a t  Crossings 

1. Whcre a rai1ro:rd company has  knowingly permitted nutomobiles and 
other vehicles to cross i ts  r ight of way for a long c~eriod of time a t  
a certain road crossing, f rom one pulllie highway to another,  i t  owes 
the  duty to keep such crossing in a reason:~blj safe  condition 
whether the  crossing constructed bp the  railroad company o r  
not, and i t  i s  liable in dnmages for injurics proxinlntcly caused by 
i t s  negligent failure to  do so. S t o n e  2'. R. R., 429. 

2. Where a railroad company has  knowledge t h a t  :~utomobiles and 
other vehicles have been accustomed to cross i t s  tracks a t  a certain 
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RAILROADS n b-Conti?; ued. 
roadway, fo r  a long period of time, i t  owes the  tluty to keep the  
crossing in reasonably safe  condition for  th is  purpose. ant1 wlier+ 
there  i s  evidence tending t o  sliom t h a t  t h e  public had so crossed at 
th is  place for a long period of t ime and tha t  t h e  railrontl company 
had left  a hole on i t s  r ight of way which caused plaintiff's anto- 
mobile to  get stuck and consequently struck by clefendant's train.  
without f ~ u l t  or negligence on plaintiff's pa r t ,  the  qucstion of d r -  
fcndant 's  actionable negligence is  f o r  t he  jury nnder c o r r i ~ T  ill- 
structions f rom the  conrt. Ib id .  

3. I n  a n  action to  recorer damages f o r  t he  iicgligent k i l l i ~ ~ g  of t l ~ t '  
plaintiff's intestate, evidence tentling t o  show t h a t  the' clc~fvntl :~nt '~ 
r a~ l id ly  m o ~ i n j i  t r a in  collidrd with a n  autonio!)iI~ t l i t  111:iintiff w:15 
driving a t  a much used pu l~ l i r  crossing, comin:. I IDOII  llim witliont 
sig11:ll or ~varninj i  a t  a rjlaci. wliere the  t l e f e ~ ~ t l n ~ ~ t ' , ~  tool :!nd sulqj1.v 
h o n s c ~  o l ~ s t r l ~ c t f ~ l  tlic i ~ ~ t ( l s t : ~ t e ' s  vitw SO t ha t  11c c.11111tl I I I , ~  ;11111r"- 
hend the  dangcr in t i u r  t o  nvoitl i t ,  is  snficitwt to  take  t l~ t .  t.:~s+, 1:) 
t he  jury 11l)on tllc questioii of wl~ct l ie r  t h t  t l e f t ~ ~ ~ d : ~ n t ' s  ~ ~ ~ . g l i g t ~ ~ i i u ~  
was  the  prosirn:~tc canse of the  in jury  in w i t .  J l o , ~ d o ! ~  r. 11'. I?., 
625. 

4. W h ~ r c  the  plaintiff's intestate 1i:ts k e n  killctl in :I collisio~t of I~iv  
automobile with the  t ra in  of the defendant a t  :I pn l~l ic  c,ros-ill;. :r1,11 
the  qiwstion is  inrolved a s  to  n-liether the tlofcntla~lt nrylige~itly 
ornitttvl to  give wxrning of i t s  approaching train.  t e s t i n ~ ~ ~ ~ i y  nt' wit-  
ncsws who w c w  1)rescnt t ha t  they did nnt 11t~;lr thc  1 ~ 4 1  rilig 01. r11,. 
w h i s t l ~  blow i s  sufficient to t ake  the  case to  t l ~ c  jxry 1 1 1 1  Illis , 1 1 1 1 ' ~ -  

tion. I b i d .  

5 ,  JVl~c,rt, t l i~r t?  i s  ( ~ r i ~ l t ~ n w  tha t  TIILL d ~ ~ f t ~ n ~ l : ~ n t ' ~  t r :~ in  ~ ~ t 1 1 l i 1 l i 1 1 ~  1vitI1 :;II 
au to  trucli of the l~l;ril~tift"s i l~tt>st: l tc :IS 11e was  : ~ r f ~ ~ n ~ l ) t i ~ l q  to  ~ . I . ( I ~ ~ .  

the tlct 'cnd:~nt's t r : ~ ~ l i s  a t  a lwblic crossing. wit11 11it. I V ; I ~ I I  cl~r~cltliiy 
coming upon hiin ~ r i t l i ou t  wxrnin:., t he  quc'stio~l is  for  t l ~ c  jury :ik 

to  t l ir  nogliwl~c.c~ of rlick intcvt;lte in fniling to "i111) i~ tnf~~r t .  :!ttt~n~lrt- 
ing to cross under tlic rnlc of thct l?rudent ~ I ; I I I  i11111cr till. f:t<,ts , i' 
this c:~sc. I b i d .  

G. Whilc it is  ~ ~ e g l i g r n c c  pee' sc' for a railrontl t.on11~111~. I I O ~  il, , d ) s ( ~ n ~  
:I st;ltutorg rrqniwnlent of mnint :~i i~ ing g : ~ t c ~ s  l ~ r  s i i f ~ t y  I I ( . V ~ C . C \ .  I I 

w:~tc. l in~ci~ a t  a grailc crossill:., it is also i n c l l n i l ~ ~ ~ i t  1111o:i it. in tiic 
:rb.~cni.c of st:ltlltc, to  (lo so ~ 1 1 ~ 1 1  the  cros>illg i. n111'.11 i ~ s ~ v i  I)?. ti,,,  
111ihlic an(1 is  n ~ o r v  t11:111 ~ ~ r i l i n : ~ r i l y  ~ : I I I ~ C ~ ~ I O I I S .  ,infl tl~cb I':I~!!II,<> 
(lo so \ronld 11c n g c a t  ~ n e n a i . ~  to the  pnl~lic.. :rntl l 1 1 t ~  111:cwticill . S 
n.11ethcr or not s n d i  precmilion? were  rCqi~irc~rl is  fur  tlit. j11r) 
nntlcr correct instrnctiolls uiltler The e~.idclic.c in thi ,  c.nscT. IT1ic7. 

'7. JVlwrc tlic collision I I ~ ~ T T C C I ~  ail :znto~uol~ilc and ;I : r : ~ i l ~  a t  :I gr:l,I. 
crossin,: is caused solrly 11s t he  neglignl,.c o f  l i i t ,  t l r ircr  ( t i  t l r l  
::litoll!ohile. a n  occupant t l icwin m a r  not rc7cv\-ctr ~ I : I I I I~ IYS  f t t l .  I,;< 
i!;ji~r,ics snstnined therein from thc  railroa91 I C T ~ I I I ~ I : I I I ~ .  If, , , I J I , , , ,  % . 
I? .  I:., 718. 

g Fires 
1. I n  order fo r  t he  plaintiff to recover damages f rom :I r:tiirt,ntl cow- 

pany fo r  setting fire t o  his barn  off t h e  right of wag bg ~D;II.I .L 
f rom the  defendant 's  locomotive, the  burden i s  on the plaintiff i*l 
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show tha t  the fire w a s  caused by sparks  f rom the  locomotive, and 
then 011 the railroad company to show tha t  i t s  engine was  properly 
~rluipped and operated, and upon supporting evidence the  issue of 
ilegligence is for t he  jury, and  the defendant 's  motion a s  of nonsuit 
is  properly denied. Heath v. R. R., 541. 

2. Where there i s  evidence t h a t  plaintiff's barn off t he  right of w a y  of 
the  defendant railroad company was  set afire by sparks  from the  
defendant's locomotive shift ing nearby, i t  i s  some evidence tha t  t he  
111wmotive emitting tlle sparks  was  in a defective c(>ndition or t h a t  
i t  was improperly operated. Ibid. 

3. Eridcnce tha t  the defendant railroad company's locomotive was  shift-  
iilg ~ 1 1 ~  ne:lr the property of the plaintiff, thrcwing off l ~ e a v y  
sinolic wit11 live sparks tha t  were carried bx the wind to the  plain- 
tiff's barn,  off the right of way, and tha t  soon therenfter the barn 
cn11ght fin= and was  destroyed, and that  there w a s  a t  the  t ime no 
fire oil t l ~ c  plaintiff's premises which could hn re  started the con- 
fl:~;.rntic~n, is sufficient to be submitted to the  jury upon the  de- 
ft>t111:1t!!'s :~c,tionnhle negligence. Zbid. 

4. \Ylrt.rtk tlivrc. is  r r i~lc~~icu '  tentling to  show that  defendi~nt ' s  locoulotivc 
\ Y ; I ~  t l i n~ \ r inx  OK l~ciivy s u ~ o k e  with l i re  sparlis wliich caused the 
fir? in suit ,  testimony tha t  the  same locomotive on the  night pre- 
\-ioris w:ls emitting sinolie and live sparks i s  comr~etent upon the  
li~ic'stiu~i of tllc defective colldition of the  1ocomoti.ve on the issue 
of !Iefel!tl:int's i~egligence ill this respect. Zb i d .  

IT Actions 

1. A contr :~ct  111:lde nit11 the Director General of 1i:lilroads during 
Federal control to the effect t h a t  the  railroad moulc pay for  a side 
track to  plnintib's manufacturing plant upon condition that  t he  
frcixlit tonnnge ~ o u l d  amount to a ccrtnin quantity,  which during 
Vcderal control i t  did not do, will not now lie against  the  railroad 
cmipany operating i t s  own road, the required tonnage being now 
the amount agreed upon, the ngent designated by the  President 
(11. 9. Oon~pilecl Statutes,  Cum. Sup. 1026, sec. 10071% cc) not 
having been made a par ty  to the action. Brick Go. v. R. R., 442. 

I L ~ l ' I I ~ I C A T I O K  O F  FRAUD see F raud  I3 c, 

RECEIVISO STOIJES GOODS. 

D T*erclict. 

o FOWL arrd Requisites 
1. Where the evidence is conflicting ns to  whether the  defendant knew 

a t  the  time of receiving goods that  they were srtolen, aucl the  
clinrge of the court fails  to instruct t h a t  finding of such knowledge 
\vab necessary for conviction, the  verdict of guilty without finding 
that  the defendant possessed such knowledge n t  the t ime he  re- 
wceiretl tlie rocwls is  tlefectirc, and a ccrtii'e de ROCO will be ordered 
on a l~peal .  5'. 1%. Barbee, 249; S .  v. S c t ~ l o c l i ,  475. 

1:ECOI;DS-Torrens deeds see Deeds and Conveyances G. 
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REFERENCE-Right t o  t r i a l  by jurx upon objection to  order  for,  see J u r y  
O a 1. 

REGISTRATIOS-Of conditional sales see Sales I a-Under Torrens Act 
see Deeds and Conveyanc3es G .  

REMOVAL O F  CAUSES. 

A Right  to  Removal in General. 

1. A no~iresident insurance company h a s  t he  right t o  remove a suit  
brought against  i t  f rom the  Sta te  to  the  Federal  Court  under the 
Federal  removal s ta tu te ,  and  t h e  S t a t e  statute,  C. S., Ci295, provid- 
ing t h a t  upon i t s  a t tempt  t o  do  so  the insurance commissioner shall  
tSevoke i t s  r ight to  do business in th is  Sta te  is  unco~isti tutional in 
th is  respect, and the  r ight  to removal obtains notmitl istandi~ig t h a t  
nnder t h e  s ta tu te  t h e  company has  filed a n  al~plication to  do  busi- 
ness in the  S t a t e  waiving i t? r ight to  re~nol-;rl. I?lrodcs u. 1118. Co., 
337. 

1. Upon a petition of t hc  nonresident defendant for  removal of the  
ciiusc t o  the Federal  Court for t r ia l  on the  grounds of diversity of 
citizc~i~sliip :~ntl  separable controversy, the :~llcgations of t h c  com- 
plnint will ulone 1~ considered a s  t o  whether a joint tor t  i s  alleged, 
and  wherc  t he  allegations a r e  sufficient and  the  resicleiit def rndaut  
r ecog~~ izes  tht> jurisdiction of t he  Sta te  court  by obtaining a11 csteii- 
sion of the  time to answer,  t he  petition for  rrmovnl will be denied. 
C a t h c ~  v. Clrarlottc, 300. 

2 .  Allegatioiis in the  coiuplaiiit in an  action for  wrongful death  tha t  the  
1tl:tintiff's intestate was  all e m ~ ~ l o g e e  of :I city and was  i~ijuretl  by 
t l ~ e  joint negligence of the  city and  the  nonresident telephone com- 
pany in co~inection with removii~g, by order of t he  city, i ts  wire, 
used in i t s  police and tire a l a rm system, f rom a polc erected by the  
~ ~ o n r w i d e r ~ t  tclepl~one company nnder authority of all ordinance 
reiluiring tha t  soulit1 polcs be usetl, rind tha t  the  injury resultt~tl 
from ( l e f ~ c t s  in the  pole caus i~ ig  i t  to break and throw plai1itiff"s 
intestate to t he  ground : l i c l d ,  :i cause of action against  110th de- 
fcntl:~rlts :is joint for-fca-sot .s  is stated,  ant1 the petition of the  non- 
resitl(3nt t l c f e~~ t l an t  for  1.cmova1 of the  calise to  t11c Fe(1er:ll Court 
fo r  t r ia l  should be clenietl. Ibid. 

JVlicrc :I city :lnd a nonres idrr~t  t e l c p h o ~ ~ c  company :ire sued in the  
Sta tc  Court  :I joiut tor t  causing the  doath of the  p l a i~ l t i f f "~  intes- 
ta te ,  ant1 the  city d o w  not file a demurrer but ob ta im :in esteusion 
of t ime in which to  :inswet-, t he  nonresident defelidant cannot riiisr. 
t he  q u e s t i o ~ ~  by i t s  petition for  removal of the  cause t o  thc Federal  
Court  on the  ground t h a t  the  action is  s r l~arnble ,  whether or not the  
city was  liable for  t ha t  i t s  employee w a s  iujured ill the  escrcise of 
the city's governmental ffunctiolis. Ibid.  

4. An action against  a n o n r e s i d ~ n t  corporativn and i t s  resident suyerin- 
tendent, hrougllt by a n  enq~loyec who allcgcs t h a t  h e  was  undcr tho 
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direction and control of t he  resident superintendent,  a n d  t h a t  both 
de fendmts  were negligent i n  fail ing to  provide 8.  sa fe  place t o  
work, in changing t h e  method of worli without w a ~ m i n g  the  plain- 
tiff, in e~nploying a dangerous method of doing t11.2 work, and in  
fail ing to warn  and instruct  the plaintiff a s  to  tlie change of method 
of work :  Held,  t he  complaint alleges a joint tort, i11id the  petitiou 
of t he  nonresident defendant for renioral  t o  the  E'eieral Court  will 
IE denied. Joh~zson v. Utility C'o., 393. 

5. An action against  a nonresident c o r p o r a t i o ~ ~  and i ts  resident foreman, 
I~rougllt  by a n  employee who alleges tha t  he was  under t he  direc- 
tion n i ~ d  control of t he  resident foreman. and  t h a t  both defendants 
were negligent in ordering the  plaintiff t o  operate tin "electrical 
starker" and fail ing to  instruct  him how to use t he  machine which 
was  new and  not in general  use, i m l  ill failing to gi7:e him a helper 
necessary for  t he  safe  operation, of the  machine, and in fail ing to  
w a r n  and instruct  tlie plaintiff 21s t o  the  tlnnger incident to the  
w o r k :  Ncld, the  complaint t~lleges :L joint tort ,  ilntl t he  petition of 
thc  nonresident defendant for  removal to the  Frt1er:ll Court  will hr 
denied. Blnughtcr z'. L~tn~bc r .  Co., :I95 

1~EPI.ET'IS-C1:iim t111d Ik l ivery .  

G Liabilities on Bonds tind Unilertiikings. 

b Linbilit!/ o j  Sltrctll 

1. The s ~ ~ r c t i e s  on a rcplcvy bond in claini tmd delivery a r e  parties of  
rccortl in a n  i~ct ion  on tlie bond 1)r.fore final judgment has  I)een 
rentleretl, and notice to tlre principnl on the  bond is wfticient notice 
to the  sure ty  of every  notion o r  proceeding miltle i n  t he  ordinary 
ant1 rc.nso11:tble purview and csompiiss of t he  zwtion. I,and Co. 2'. 
Colc, -152. 

2 .  A jjr~tlgment i n  c h i m  iintl delivery proceetlirigs nli ich adjudicate and 
tletrrnlinc t he  rights of the  pnrties to  t h e  action ~ i t l i o u t  reserva- 
tion of fur ther  power I)y t he  court  to proceed therein is  n final judg- 
ment, ant1 notice thereafter to  t he  principi~l on the  replrvy bond of 
fllrtlicr proct'cvlings t l i twin  (111 motion of a party,  whicli sn1)stan- 
tinlly c l l : ~ n ~ c s  the effoc3t of the  jutlgrncnt, is not notice to  the  sure-  
tics on  his hontl, the  effect of the  judgment k i n g  to  terminate t h e  
tlKc'ncy of tllc principal in such i n s t a ~ w s .  :1nd judgment later ren- 
tlrrctl on the  inotion does not affect the  1i:ll)ility of t he  sureties, t~nt l  
:IS to tliem i t  is  voitl. Ihid.  

E' Tria l  and Judgment.  

(! I t in t r~tc t iow 

1. IVl~cre,  in a11 i~ct ion  in clrtim and delivery involving the  title to a n  
n ~ ~ t o ~ n o b i l c ,  t h e w  is evitlence tending to show t l ~ t  t he  1,laintiff 
bo~igli t  the  c a r  for  himsclf and per c m t r a  t h a t  he  made a gift  of 
thc. ca r  to  the  two t1:iugllters hy dclivtririg tlie ca r  with intent to  
1 x 1 s ~  title ei ther to their  fa ther  for  tliem or to them direct, :ln in- 
struction tlittt l imits t he  defense to tlie evidence to  1 he effect of a n  
ilnmctlii~tc tlt'livcry by tlle f :~tl ier  to his ( laughters a. id deprives the 
dt7fcntli1nt of tlwir defense upon the  second phase thereof of t he  
gift  direct  to t he  daughters  is  reversible error.  I?xrriU t*. Tripp, 
4% 
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e X e n d i t i o ~ ~  ( l ~ d  Form 01 ~ l i d { j n l ~ t l t  
1. IVliere t hc  d e f ~ n d : ~ n t  in c l i ~ i ~ n  :~nt l  tlelivery rcq~lcvies t h ~  llrol1c'rt.v. 

giving I~ontl for tlrr retcntion to cover loss in the  :rctioi~, t l r ~  for~rr 
of the jntlgn~enl :rprinst h im shonltl recluirc. the  tlvlivcry of the. 
prolwrty with tl:~ru:lgcs for i ts  tletcl~tion :r11(1 costs :1n11 : ~ g i ~ i ~ ~ s t  tllo 
surety on the bond for  d:~lnagcis and costs w i t l ~ i n  the‘ :iulonnt of the* 
penalty thcreon, or,  in the  evc l~ t  t ha t  tlclivc~ry of t l ~ e  prolwrty c:ln- 
not be had, fo r  the  v:ilne a t  the  time of i ts  wrongful t l c t r n t i o ~ ~  with 
interest  a s  damages t l r c ~ ~ f r o ~ n ,  : ~ n d  costs. :i1r~1 lilicwisc. ag:riust thc, 
s u r e t r  within the  pem~l ty  of the  I K ) I I ~ ,  t l i ~  surety to  I)(% disclr:~rgc~(l 
upon such payment. Ilnrt-cll I'. Tl-ipp, 4%. 

R E S  IPSA LOQUITUIl see Segligence A e. 

I tESTRAIST O F  T R h I ) E  see Contracts A f .  

I lYLES OF COURT see . \ p ~ ~ a l  :111(1 Er ro r  F I )  : I? :I, C'ri~uin:~l I.aw I, 

SALES. 
F 1Varr:lntics (Measure of damages for 11re:tch of see L)anl:lge\ 1" I )  1) 

c L i a b t l i t ~  of l la t~ufacfurer '  or Distr~hlitcrr f o r  Tl'nrrcctrfics .ll(idc b t ~  
Agmtts o r  Independent I lcalcrs 

1. Where :L contract creating a local rcprc\ent:itive for t he  s:rle of 
automol)ilei, t)y ~ n t e r l ~ r e t a t i o n  a s  t o  i t s  effect, creates the relatiou- 
sh ip  of vendor and pnrchawr,  the  local rcprescntative m:iy not 
hind the  vendor upon :I warranty  of the  macl~incq, and the vendor 
i s  not liable for  representations or ~vnr ran t i e s  made by the  local 
dealer, and a n  action against  i t  on such \varr:Inty is  properly I I ~ I I -  

suited. Fo rd  c. Ti7iIl]/~-Ocerlund. 147. 

H Remedies of Buyer. 
a Recover]/ of o r  Defense to .Ictio)~ fo r  P ~ i r c h f ~ s c  Pr ice  on Grotcnd of 

Tl'orthlesaness of Article 
1. I V h ~ r e  a seller contracts for the sale of a cotton gin and  delivers to 

t he  purchaser a n  art icle t ha t  i s  worthies? e s c e ~ t  for  jnnk, there is  
a failure of consideration. ant1 evidence tha t  the  gill was  worthl'ss 
except for  junk is  admissible in the seller's action fo r  the purchase 
price. H~prnar~ v. Brozcglrto~t, 1. 

2. Where the  art icle sold i s  wo~.tllless there  is a fa i lure  of considera- 
tion and  the  vendee may resist the vendor's action fo r  the purchase 
price v i thou t  alleging or proving f r aud  in t he  procurement of the 
contract  or c o m ~ ~ l i a n c e  with a stipulation of t he  contract requiring 
tha t  notice of defects and a n  opportunity to remedy same be given 
the  vendor. Ibid. 

3. Where in a n  action on a note, the  evidence tends t o  show tha t  the  
consideration f o r  t he  note was  certain shares  of bank stock and the  
promise of t he  payee to  make  the  payer a director of the  bank, and 
tha t  t he  payer was  made a director and, acting a s  such director, 
voted fo r  and received dividends upon his stock, t he  execution of 
the  note being admitted,  upon the  la ter  insolvency of the bank the  
payer may not maintain t he  position tha t  there  mas a total  failure 
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of considerntiol~, and a n  instruction that  tlie jury should answer 
the issue of intlehtednrss in favor of the defendant if they found the 
stock to  1w wortlll'ss i s  reversible erorr. O w e ~ ~ . s  v. Carstarphen. 
424. 

( *  .S~ti0718 awd Cocclrte~'clai?1c8 for B ~ c ~ c ' I L  of TT'a~-r.a~t~/ 
1. The  vendce may not recover daninges for the  delivwy of a cotton 

gin on tlic ground tha t  i t  was  inferior in quality 1.0 the  one Itur- 
chased in the face of a stipulation in the wri t t rn  contract of sale 
that  :illy agrrenlelit, verbal or otlierwise, not in the \vriting moult1 
not br  consitlt~retl. Ill/rr~rrn v. IIi.o?cghton, 1. 

I Col~di t ion:~l  Sales. 

n Rcglstraf iori. olcd l 'v ior i t~  
1. Retween the parties to  a conditionnl sales contract prc~bate and regis- 

tration is not requircxl by statute.  C. S . ,  3312. Pick V. Hotel Co., 
110. 

2 .  Wherc a cllnttel niortgage for the  purchase price of a n  automobile 
expressly retains title to the automobile and a l l  improvements made 
thereon, and stipulates that  tlie giving of possession thereof to the 
purchaser was  not to pass t i t le t o  him, and the instrument is  duly 
registered, tlie 1)urchaser during the  continuance clf the contract 
may have r e l~a i r s  made that  a r e  necessary for  i t s  operation, and  
the  seller's mortgage is  superior to a mortgage for  repairs given to  
a mechanic in lieu of his mechanic's lien which he had lost by sur- 
render of possession of the car.  Xotor  Co. v. illotor Co., 371. 

h Rights of Par t ics  C ~ t d e r  Unregistered Conditional Sales Contracts 
1. An nnrrgistered conditional sales contract is  valid a s  ,lgainst all  per- 

sons except creditors and purchasers for value, and upon conflict- 
ing evidence a s  to whether one defendant was  a purchaser for 
value from the vendee under the conditionnl saler; contract, the  
issue is  properly submitted to  the  jury, and a motion a s  of non- 
suit  i s  properly denied. C. S., 3311, and held further:  joinder of 
vendee and one claiming a s  innocent purchaser for w l u e  from him 
is  not misjoinder. Nusic Store v. Boone, 174. 

d J'orm, Requisites a.ud Validitu of Conditional Sales Contract 
1. The  description in a chattel  mortgage for  t he  purchase price of a n  

automobile "one S. H. Coupe No.------ Model T" is sufficient to 
admit  evidence aliunde for the  purpose of identifiwtion when the 
purchaser owned only one automobile, the abbreviation "S. H." 
meaning "second-hand," and ',Model T," a certain type of Ford ;  
and when registered and identified is  superior t o  a la ter  registered 
mortgage given by the  purchaser to others. Motor Co. v. dlotor 
Co., 371. 

SCHOOLS AND SCHOOIi DISTRICTS. 
B Enlarging Districts. 

a Power  of County Board of Education to Eserciae Ern in~wt  Domain to 
Enlarge  District 

1. Construing C. S., 5469, i n  connection with the  former statutes giving 
the  county board of education the  power to  condemn lauds  neces- 
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SCHOOLS AND SCHOOL DISTRICTS B a-Co)tti)~ucd. 
s a ry  for  pul~l ic  school purposes ~ i t l l i n  the  limitation of ten acres. 
i t  i s  Held, the  fac t  t ha t  one of these schools had already acquired 
a less amount of land did not preclnde the  county board of cdnc:~ 
tion from acqnirinq by another proceeding sufficient lands t o  mcct 
t he  enlarged nncl nccessary requirements of t h e  school fo r  addi-  
tional lands within t he  limitation impowd 11y stiltnte. Borcrtl of 
Ed~icrrtion u. I'cgram, 23. 

2. Where  the  county board of education h a s  tlie Dowcr t o  condemn land 
llnder former s ta tu tes  the  q u e ~ t i o n  of whether a la tcr  s ta tu te  i s  
declaratory of t he  exist ing lam o r  whether i t  confers additional 
power upon tlie hoard becomes academic. Ibid. 

SCOPE O F  EMPLOYMENT see Master and Servant D I). 

SEDUCTION-Testimony of physician ns to virtue of prosecutrix w r  I!\i- 
dence D e 1. 

S H E R I F F S .  
B Compensation. 

5 Distinction Betlceen Sa la ry  and  Fee  ncrsis 
1. The  payment by t h e  county for the  service< of' ;L t ax  collector ulwn :I 

sa lary  or wage basis differs from t h a t  of a fee  or connnission basis 
i n  t h a t  in the  fot mer the  payment for  snch services depends upon a 
period of t ime of service i n  such capacity, and in t he  Iattvr, up011 
the  particular ac ts  of collection o r  value of the  s ~ r v i c e s  rendrred 
I'crguson v. J lar t in ,  301. 

0 Powers, Duties and Liabilities. 
d Dcit?/ to Turn  O w r  T a x  Bnolcn C p n  Espira t io~c of T o w  of O f i t  c 

1. Where a n  act  which says  in i t s  caption tha t  i t s  purpose is t o  regnlate 
salaries,  etc., repeals all  former laws, and provides t h a t  t he  sherift 
of a certain county should receire for  his services a s  sheriff the 
fees of his office, and  for his services a s  t ax  collector he  should 
receive a certain snm per annum, payable monthly:  Held, in t l ~ ~  
collection of t a s m  the sheriff was  on a sa lary  basis, and under  the  
provi\ions of chapter 21.3, section 7, Public Laws 1927, he  i s  required 
to t u rn  over to  his successor t he  t ax  books upon the  termination of 
his te rm of office, and mandamus will lie to  compel him to  (lo so. 
Ferguson v. J lar t in ,  301. 

D Liability for  Public Funds  (Liabil i ty of sure ty  on bonds see Principal 
and  Surety B c ) .  

a Na tu re  a n d  Extent  of Liability i n  Qetceral 
1. The  liability of a sheriff fo r  moneys h e  has  collected fo r  t he  county 

is  t h a t  of insurer,  t h e  moneys so collected being regarded ns held 
by the  sheriff in t ru s t  fo r  t he  county, and his  liability fo r  such 
funds  can be discharged only by payment to the  c o u ~ ~ t y  nnder the 
provisions of t h e  s ta tu te .  Indemnity Co. v. Corp. Corn., 562. 

S T A T F i E s e r c i s e  of eminent domain see Eminent Domain B a-Highway 
Commission see Highways A-Industrial Commission see Master and 
Servant  B-Park Commission see Eminent Domain B a .  
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STATE173 O F  I.'IIAI.:DS see Frauds ,  S ta tu te  of. 

STATUTl3S (Antliorizing bonds see Taxiltion A a-Creating drainage dis- 
tr icts see T h i n a g e  1)istricts A a-Table of s ta tu tes  c o n ~ t r u e d  see Con- 
solidated S ta tu t e s ) .  

. Enactment,  Constitutionnlity and  Valiclity. 

(6 C o ? ~ x t t t ~ t t i o ~ ~ o l  I?crq~riretne~zts %n Euac tmer~ t  (creating chainagc district  
see Drain:~qe Districts B a 2)  

1 .  T h e  provisions of the  act  creating the  S o r t h  Carolina P a r k  COIU- 
1ni5sion a r e  constitutional and  valid. Chapter 48, l'ublic Laws of 
1927. S v. Lumber C'o.. 4. 

c C o n s t i t ~ ~ t i o ~ r a l t t ~  a l ~ d  Vn l id i f~  of Retroactive, Czwaticr a ~ d  Cx I'oat 
J'octo Atatutes (S t a tu t e  chnnging procedure only see Banks and 
I<:~nking H a 7 )  

1. An c.r post focto s ta tu te  prohibited by the  Sta te  Cons itution. Art. I ,  
sec 32, relates only to  criminal stntntes,  and t h a u q t ~  veqted right4 
r n q  not  be affected by retroactive laws, contingent interests may 
11e affected tli1?xc41y, and  w l ~ e r e  there  is a ro lnnta*y t ru s t  estattb 
with the  1in1it:ition over upon a contingency determinnhle n t  sonip 
fu tu re  t ime :IS t o  the  persons who take  thereunder,  t he  power of 
revocntion of t he  t ru s t  given by C. S ,  996, is  not ol~jectional)le a s  
fall ing \$itbin the  ('onstitutionnl inhibition. S t a i~back  v. 13a1rk, 
292. 

2. A s ta tu te  passed to preserve the  credit  of a certain county in enabling 
i t  to meet t h e  payment of i t s  bondq when due,  nuthorizing the  
isqnnl~ce of refunding bonds and  ratifying the  ac t  of t he  county 
commissioners in horronillg f rom the  general county fund pending 
the  a i~thor iza t ion  mid iqsunnce of t he  refunding bonds, is  not ob- 
jectionable a s  a retroactive s ta tu te  under the  fact3 of th is  case 
Barbortr v. Wake County, 314. 

3. A retrospective ac t  to  cu re  a n  irreqular o r  defective s ta tu te  and t o  
ra t i fy  proceedings thereunder,  which t l ~ e  Legislature originally had 
the  authority to  enact,  and which does not impair t he  ohliqatio~~.;  
of a corltract or affect vested rights is  valid and constitutional. 
Cr?-ecwe County 11. R. R , 419. 

d Vague o r  Codrndic tory  Stntufes 

1. C. S., 4103, limiting the  effect of a conveyance by the  tirwt~nnd of the  
"home site" without the  voluntary signature and nssent of his wife 
signified by her  private e'taminatiou according t o  law, i s  valitl, 
and does not fall  within t h e  principle t ha t  a s t a tu t e  too vaguely 
worded to  express a definite meaning, and  which i s  not susceptible 
of interpretation by the  courts,  will be declared 1.oid. Dolld 1 )  

Brooks, 644. 

c Special Acts i n  Regard to Char ters  of Corpwations 

1. T h e  provisions of Article VI I I ,  section 1, of our  S t a t e  Constitution, 
prohibiting the  Legislature f rom creating a corporation o r  esteuding, 
al tering o r  amending i t s  char ter  by special ac t  has  been held to 
apply only to  private or business corporations;  and where t he  
Legislature by special ac t  amending the  char ter  of a city authorizes 
i t  t o  purchase electricity and resell it to  i t s  i n h a b i t ~ n t s  and those 
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within a three-mile zone of the city, the pover  to  sell t o  such incli- 
vitlninls ant1 corporations does not dr t rac t  from thc pnl)lic s e n i c e  
or drctroy the  pnl~l ic  character of the mnnicipality, ant1 where the 
\ant.  pcl~rcr ic eivcm the  city t)y eeneral qtntute also, the e ~ e r c i s c  
of the  power thns  ronferrcd nil1 riot be enjoi~led. 11ol111e~ 11. FOII -  
c,f  tc~villc, 746. 

I <  Construction and Operation. 

n Gcuwnl 11'ulcr for  Coustrftctiotb of S ta tu tm 

1. A s ta tu te  will hc interpreted in arcordmice wit11 the meaning :ind 
intent of the Legislature a s  gathered from i ts  terms, and where 
n terhnical i n t e r p r r t a t i o ~ ~  will destroy the manifest spirit, the la t ter  
will prevail. dl wlr i n o v  Co. I?. rZ'~llcrs, 30. 

2. IVlierc t h r  ~ileiining of a s ta tu te  is  a t  a l l  in doubt, reference may bc 
had to the  title R I I ~  context B S  1eyii;lativc declar:~tions of i t s  pnr- 
pose. Ibirl. 

C Repeal and Revival. 

7) IZcpcnl ?I!/ Implicntio~f 
1. Ilepeals of statutes by iinpliratioii or construction a re  not fa\.orecl by 

the  csonr t~ ,  xntl for a later s ta tu te  to repe:11 n former one the repug- 
nancy between them must IM? clear, and thrn  the repeal will oprr:lte 
only to the es tent  of the repngnnncy. Lfcntber Co. v. Welch, 249. 

SUIIJIISSIOS OF COSTROVEIISY see Controversy Without Action 

SURROGATIOS s r e  Principal and Surety B c 2, Insurance 0 h, Bills and 
So tes  I d 1 .  

SURETIICS see Principal and Surety. 

TAXATION (Drainage assessments s ~ c  Drainage Districts C-Assessn~rnts 
fo r  public improvements see Jlunicipal Corporations G c ) .  

-4 Constitutional Requirements and Restrictions. 

n Becessittt of Subn~isniok~ of Question of I ~ S I L ~ ~ I C C  of 1301id.~ to Voters 

1. Rondq issued by n county fo r  the construction and mainten:lncc of 
i t s  highways a r e  for a ~ ~ e c e s s a r y  county expense within the intent 
nnd meaning of the S ta t e  Constitution, Art. VII ,  qec. 7, and niay be 
validly authorized by general or  special s ta tu te  and issned by the 
county thereunder without submitting the  question of their  issu- 
ance to  the  approval of the  voters of the  county. Bnrbmlr v. Wake 
C o w z t ~ ,  314. 

2. Wher r  the  municipal finance act  does not apply to refunding certain 
bonds of a county, issued prior t o  i t s  operating effect, and the  bonds 
become due and payable, and there i s  no provision made for  their  
payment, t he  act: of t he  board of county commissioners in  paying 
them out  of the  general county fund a s  a temporary arrangement, 
using the  bonds a s  collateral t o  secure the  repayment by refunding 
bonds to be authorized by the Legislature: H e l d ,  the  bonds la ter  
authorized by the Legislature and issued by the  county to refund 
the  indebtedness t o  the  general county fund a r e  for a special pur- 
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pose and do not fall  witliiii t he  general liniitation of fifteen cents on 
tlw one h~undred dollars valuation prescribed by t l ~ e  Constitution, 
Art.  \', sec. 6. I b i d .  

2. T h e  board of county commissioners, having tlic snpe~visioii  and con- 
trol of roads, bridges, and the levying of taxes and the  finances 
of the  count^, Constitutiou, Art.  T'II, sec. 2 ,  have the  authority by 
proper resolution to borrow from the gener:~l coun:y fund moneys 
mitli which to pay maturing boiids of tlic county wheu clue, being 
necessary t o  preserve the credit of the county, and to issue refund- 
ing bonds for the purpose of repaying this loan u i ~ d e r  a valid 
s ta tu te  providing t l~crcfor  and declaring itself t o  be a special 
s ta tu te  valiclating and 1t.galizing the  trnns;ictioil. lbid.  

4. To~vnship  bonds issued for  aiding the  construction and operation of 
a railroad therein a r e  not fo r  a necessary expense, and require the 
approval of the voters of the  township nildcr :I vi~litl s ta tu te  author- 
izing tlic issuancc of the bonds. G'reclrc Corc~tjl L'. .R. R., 421. 

5. Where a deficit has  : ~ c w u u l a t e d  in the rurinilig espeiises of n public 
school of a township, niitl the  voters of tlic township under a valid 
s ta tu te  h:lw approved i t s  payment by the township, i t  is  not iieces- 
sary  tha t  the questiou of the  issmlnce of bonds, authorized by a 
la ter  s ta tu te  for 1 ) a ~ i n g  the iiidebtetlncss, be submitted to  thtl 
voters of the township in  order to  validate the  boi~ds  so issued, t he  
later s ta tu te  merely prescribing the nietliod by wbicli t he  former 
authority slionld be executed. Il'olfc v. X t .  .lir~. 450. 

6. W h e w  a n  incorporated city under antliority of s t :* t r~te  furiiislies 
through i t s  own transniission l iurs electricity for i t s  citizens for 
hire within :I c i rc~~mscr ibed t r r r i tory  adjoining i ts  limits, and the  
espenses incident tliereto a r e  lmid out of i ts  srirpluu profits, the 
proposition is uot one thnt  requires the  approrill of the  voters a s  it 
(locks not fall  within the provisions of our S ta t e  ('c,nstitution, Art.  
V I I ,  sec. '7, nor is i t  i n  violatioil of the  Fourteenth Amendment to 
tlie Federal Constitution. IloEn~cs 1,. E'rc~tcttccillc, i 4 O .  

a U?lifo~'?n Rule n r ~ d  Ad T'alorem 
1. Township bonds to aid ill the  coustruc.tion of :I r;~ilroacl, issued ill 

nccordanee with :I vnlitl statute,  a r e  not objectionable on t l ~ c  
grounds that  t a ses  levied against such railroad a r e  to be expended 
in  paying the  interest  coupons of the bonds and in maintaining the 
sinking fund provided for in the act,  the provision of tlle Constitu- 
tion requiring uniformity in the levy of taxation not npplying t o  
the  distribution of the r e r e m e  tlerivrd therefrom. (Jreertc Coi~ntu  
u. R. R., 419. 

d Classification f o r  T'uxatio~i 

1. The s ta tu te  classifying trucks, etc., hauling freight for hire for 
license taxes in accordance with the  distance of route along the 
State 's  highway is  held to be upon a reasonable rind substantial  
basis, and  there being no constitutional inhibition against  such 
classification, i t  is  held not t o  be discriminatory c,ontrary to  the 
provisions of our Sta te  Constitution, Art. V, sec. 3, or  section 1, 
Fourteenth Amendment of the  Constitution of the  United States. 
Clark v .  Maxwell, 604. 
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TASATIOS A-Contittucd. 
f Form a t ~ d  R e y u i r ~ t t s  of Sta tutcs  Authorizing Bond I ~ s n c  

1. \\'here :L s ta tu te  a ~ ~ t l ~ o r i z i n g  a tomnship to issue bontls to aid in  the 
colistruction of ;I railroad therein omits to specify the amount of 
the issuance, and the  co~ninissioners have called a n  election upon a 
petition therefor to ro t e  thereon in an  amount  not to exceed 
$100,000. and this election is carried and tlie bonds a r c  issued in 
that  sum irnd licltl in escrow, antl later a curative s ta tu te  is  enacted 
likewise tising the amount of tlie issue in that  s u m :  IIcld, the 
hontls a r e  not invalid by reason of the omission in the  original act. 
(:t.cote Co~cuty v. 12. IL., 410. 

g I'ortn a t ~ d  IZcq~tisitcs of Botrds Issued L n d w  17nlid Authot-itu 
I. IVherc a n  act authorizing the issuance of townslill~ bonds provide 

t11;tt t he j  shall be in  the sum of $100 ench, mlcl n curative ac t  i s  
passed provitling that  t he  signature of the chairman antl the clerk 
of the board of county commisiioners "sliall be conclusi\e of said 
form arid tletails" the denomination of tlie bontls, nothing else :ID- 
pc:iring, is  to be regarded a s  n detuil, and the  bonds a r e  ]lot aft'ected 
by the  fact t ha t  they were issued in larger clenominatious. Grecne 
County v. R. I?., 419. 

U Liability of Persons and Property (Assessments for public improve- 
ments see Municipal Corporations G ) .  

a S o l i w t  Credits 
1. Wliere the  grantors in a timber deed retain t i t le a s  security fo r  the 

p ; ~ y m e ~ i t  of the  purchase price, and the deed provides tor payment 
a s  the timber is  cut and removed antl for the execution of uotes 
for  the deferred payments which were to  be unaffected by failure to 
cut  and remove the t imber :  Held, the notes thus given, being nn- 
conditional promises to  pay money a r e  solvent credits ancl subject 
to taxation under the  provisions of chapter 102, Public Laws 1023, 
chapter 71, Public I ~ m s  1927, providillg for  the  tasa t iou of solvent 
credits under the authority of our S ta t e  Constitution, Art. \', see. 3. 
dlstm v. Warren C'ounty, 470. 

l'ES.INT see Landlord and  Tenant.  

TORRESS ACT see Deeds and Conveyances G. 

TORTS-Segligence see Neg l igence -Seg l igen  of master see Master and 
Servant C O f  railroads see Railroads D-On highway see Highways B- 
Tor ts  of municipal corporations see Municipal Corporations E-l'articular 
tor ts  see Fraud,  Trespass, and Particular Titles of Tor t s ) .  

TRESPASS. 
A Acts Constituting Trespass and  Liability Therefor. 

b Abuse of License 
1. The  permission of a carrier by rail  to i t s  patrons to store cotton on 

i t s  platform confers upon them the  right t o  remove the  cotton, but 
does not extend to  the  right t o  permit a competitive carrier t o  do 
so  for  the  purpose of transporting the  cotton over i t s  own line, and 
the competitor's ac ts  i n  so  doing is trespass a b  initio. R. It. v. 
Transit  Co.. 505. 



1. W l ~ e r c  a n  nllcy 11ils I V ~ I I  ~ l ~ t l i w t e t l  t o  the  public : ~ n d  accepted by it, 
:In allegation of the  complaint in a n  :letion a j i n i ~ i ~ t  a n  abutting 
o w w r  that  lie lins closed the  nllcy with nu obstructicln and fastened 
the end on to the pl:~intitf 's i~bn t t in s  property on tl'e other side i s  
one to the eRect t l ~ t  the tlrfendant hiis t r e sp~~rsc t l  upon thc llrop- 
erty rights of the plaintiff and is  sntticient to n l l ~ g ?  a good cause 
of action. I!orc;ic 1,. Il'vrlio', 671. 

TRESPASSICIZS A S I )  I,ICI:SSEI5S see Electricity A b. 

l'RI.\I, (Right t o  t r ia l  by jury see J u r y  (', Criminal Lam I a-Trio1 in crimi- 
nal co:lses see C r i m i ~ ~ n l  Jr:1\v I-Trial in pilrticular form< of action see 
I'articulnr Heads ) .  

I3 Recel~tion of 1Cvidenc.t. (Harmless er ror  in reception of cvitlence see 
Ap1)enl nnd Er ro r  J e ::, -4, 6 ) .  

1. Where the xuaqter iq wet1 for damages for :I negligent injury ill- 
flictctl on hi< w r r a n t  by yenson of tl~feetivc. took or nppliauces 
fn rn i s l~ed  the la t ter  t o  do  his work, a11 exception  nus st tw duly 
taken to nn i~lcompetent question cillling forth :~tlmission of the  
mnstcr's vice-l~rincipal, imd wlien taken only to  tllr answer of tllc 
witness on motion to s t r ike  out,  t he  exception will not ordinarily 
he considered on 11ppea1 when the  answer i s  responqire to the qucs- 
tion. Brlinnt o. Co?rstr?tcfio~t, Co., 639. 

Il Taking Case or  Question from Jury. 
n Xonsuit ( I n  negligent actions see Segligencc 1) c-Suticiency of m i -  

dence see Particular Causes of Action) 

1. Where the  only evidence in  an  action upon it11 i~cr ident  insurance 
policp tends to show tha t  the  defentl:~nt was  11ot rerl~onsible under 
the terms of the policy, t he  defendant's motion a9 of nonsuit i \  
properly grnnted. G a d  v. 181s. Co., 122. 

1.: Instructions ( I n  criminal cases see Crinliual Taw I g-In vavetlt pro- 
ceedings see Wills D i ) .  

c Form., Rcqltisites, rind Suf ldenql  of I81sttwction.s 

1. I n  an  action t o  recover damages of a bus line where there is  safticient 
evidence tending to show t h a t  n passenger was  injured by the  negli- 
gence of the  defendant in not providing an  adequate catch or  other 
device to  prevent a folding seat  from falling when raised, and 
t h a t  i t  fell upon the  plaintiff's hand and caused the  in jury  i n  sui t :  
and also evidence tha t  t he  in jury  thus inflicted mas caused by the  
independent ac t  of a fellow passenger or  by the  ac t  of t he  plaintiff 
herself, a charge of the  court correctly placing the  hurden of proof 
and generally defining the  law of actionable neglig:ence, etc., but 
omitting to  explain the  law arising upon the  particular phases of 
t he  evidence, i s  not a compliance with the mandate, of C. S., 864, 
requiring t h a t  the  court  instruct t he  jury on the  law arising from 
all.substantia1 features of t he  ease, and constitutes rl?versible error. 
Williams v. Conch Go., 12. 
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2. Where the trial judge has charged correctly and fully upou the issue 

of contributory ~iegligencr in regartl to the clefendant, it is not error 
for him to fail to charge the alternate propositions of law in regartl 
to the plaintiff, under the provisions of C .  S., 364, requiring him to 
charge upon the principles of law arising from the evidence in thr 
case. L i p s w m b  v. Cox, 61. 

8. Where the issues of neglipe~ice, contributory ncgligeuce, assumgtiou 
of risk, and damages are  submitted to the jnry, it is required that 
a trial court charge the jnry a s  to the effect of a finding of negli- 
gence and contributory negligence on the issues of damages, and 
his failure to (lo so is reversible error. The correct form of these 
issues is given. Oates  v. H w r i n ,  171. 

4. Where the trial court gives conflicting instructions upon a material 
phase of the case i t  c:rnnot be assumed that the jury followed thc 
correct part of the charge in answering the issue, and a new trial 
will be a\vt~rded OII appeal. Coc c. Loath Po., 680. 

d '4ppZicu bilit 11 to  Plcudi)tg.s u trd E v i d e w e  
1. Wliere, in an :~ctiou in claim nntl delivery involving the title to a11 

antoniobile, there i.: evidcnce tending to show that  the 1,l:lintifP 
Imught the car for himself and pc.r cont~'u  that he made it gift of 
the car to the t n o  daughters by deliverills tlie car with intent to 
pass title either to t l~eir  father for then1 or to  them direct, an in- 
struction tltat limits the defense to the evitleuce to the effect of a n  
immediate delivery by tlie father to his dt+ughters and deprives tlie 
defendant of their defense upon the second phase thereof of the 
gift direct to the tlanghters is reverGble error. H a w e l l  v. 7'1-ipp. 
426. 

1. Where there is error in the chiirpc ul)o~i a substantial feature of the 
case the r~ppellant is entitled to :I new trial upon error assigned 
without having made a special prayer for instructions in regard 
thereto. 0otr .s  a. Herr-irr, 171. 

2. 111 a11 action to recover damages for injury alleged to have been neg- 
ligently c;~nsetl hy a colli.;ion 1,rtween plaintiff's car and the cle- 
fendant's truck on a public high~vay, all instruction requested by 
tlle defendant is properly refused when not based upon evidence in 
tlie case, Iwt on an inference tlii~t had the j)laintiff blown his horn 
it noultl have arousetl the defendant's driver of the truck from his 
inattention in time to h a w  avoided the injury in suit. K j c l T u ~ i d n  
v. Btrking Co., 206. 

1. Hypotlietical illustrations explaining tlie law  rising upon the evi- 
dence in a case will not be 11eld for reversible error in the abseiicc 
of potential prejudice to the complaining party. D u l i l ~  2). Dulili,  215. 

1. The trial court has the power, if he is under the impressio~l, created 
hy inconsistent aiismers to se1,arwte issurs, that tlie jury had not 
~~nderstood his charge, to give additional instructions and have the 
jury t~gain retire for further consideration. Oatex c. Herr i t f ,  171. 
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F Issues ( I n  caveat proceedings see Wills D j). 

a Form and Supciency in General 
1. Where the issues submitted to the jury fully present a.1 phases of the 

controversy and fully determine the rights of the pilrties, they are  
sufficient, and the court's refusal to submit other issues tendered 
will not be held for reversible error. Bonk v. Bonk, 526;  Avden, v. 
Lancaster, 556. 

(; Verdict ( I n  prosecution for receiving stolen goods see R x ~ i v i n g  Stolen 
Goods-In particular actions see Particulnr Titles).  

h Fovm and F'aliditu of  Answers to  Issues 

1. A verdict in a n  action against a corporation and individually against 
its president that the defendant corporation was answerable in 
damages for breach of plaintiff's contract of emplojment and that 
the plaintiff's mortgage for moneys loaned by the individual de- 
fendant was subject to  be foreclosed is not objectionable a s  incon- 
sistent. Connov u. Mfg. Co., 66. 

D Revocation of Trusts. 

a VoTuntary Trusts of P c m o n a l t ~  

1. A trust estate in personalty created by the clonor iu c~nsideration of 
oue dollar and riutural love and affection is  a r o l u ~ ~ t a r y  trust and 
may be revoked by the donor of the trust under tht? provisions of 
C. S., 996, a s  amended. Stanback v. Bank, 202. 

'7. Where a voluntary trust is  created in the stock of a bi~nk for the life 
of the donor or uutil lie reach the age of fifty years, and a t  the 
termination to his issue or in the absence of issue to his nest of 
kin under the statute of distributions, those who take in remainder 
take upon n contingency, the vesting of which depends upon the 
uncertain happening of a future event, and the trust may be re- 
voked by the donor under the provisions of C. S., N 6 .  I b i d .  

U S U R Y  (As grounds to enjoin forecloswe see Mortgages H b ) .  
0 Pleading, Evidence and Trial. 

a Pleading 
1. Usury must be pleaded and the question  nay not be raised by de- 

murrer. Bergcr e. *Z'tevens, '734. 

YESDOR ASD PURCHASER. 
B Construction arid Ogeratiou of Cont r i~+s  for Sale of Re,2lty. 

a Time 
1. An option good "until" 21 t h y  s1)ecifietl includes that lay. Wimbis l~  

u. Hattazaay, 107. 

VENUE--Removal for convenience of witiiesses within discrctionarp power 
see Appeal and Error J b 1. 

YERDICT see Trial. 

"\\'ANTON" I S J U R S  see Execution K a 3. 
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\VAREHOUSEMEN. 

A Rights and  Rruietlies of Warehousenien. 

ca Liens 

1. Under the  provisions of C. S., 2459, construed in  par i  m a t o i a  with 
sections 8107, 2459, 2160, 4925(a) ,  et seq., 5118, t he  persons, firms 
or  corporations entitled to the  possession and lien on property 
stored in warehouses applies to such a s  operate warehouses a s  a 
business for compensation, and not to a n  isolated instance in  which 
goods or chattels a r e  left  in a store or building of the  claimant. 
dfachineiy C'o. v. ~Scllo.s, 20. 

WARRAXTIES see Sales F, H c--In dcwls: see Deeds and Conveyancrs. 

WATER AND WATEKCOURSES. 

C Surface Waters,  Dams and Ponds. 

a AIutunZ Rights and Dutios o f  Proprietors 

1. The  upper proprietor of adjoining lands has  the right to accelerate 
the flow of water upon his own lands without changing the  course 
upon the  lands of the lower proprietor without liability for damage 
to  the land of the  lower proprietor. R?/lics v. Sylies, 37. 

2. X h e r e  the evidence is conflicting a s  to whr th r r  a ditch was  on the 
land of an  upller proprietor or on a public roadway the question 
is  for the  jury under proper instructions from the court, and upon 
their  finding tha t  the  roailwi~y was  private the  upper proprietor i s  
not liable for damages caused to the  land of the  lower proprietor 
by fillinx the  ditch nntl accelerating the flow of surface water. 
Zbid. 

"WILFUL" I S J U R Y  see Execution I< a 3. 

1VILI.S (Administration and Execution see E s w u t o r s  and Adn~inistr:itors- 
Descent see Descent and 1)istribution). 

C Requisites and Validity. 

d Holographic. Trills 
1. I n  order to establish a T alid holograyhic will i t  is  not necessary that  

the  papers among which i t  i ~ ,  found af ter  t he  death of the testator 
be the most raluable of his papers, and i t  is  sufficient if lie regarded 
them a s  papers of value, ant1 worthy of preservation. Dulin v. 
Dulin, 213. 

2. Eritlence tha t  n pager-writing was  in the handwriting of the  de- 
ceased, signed by her, and found among her valuable papers is  
sufficient to be submitted to  the jury on the  issue of deljisavit vel 
??on, ant1 lreld f~cvther, under the facts of this case the  paper-writing, 
being fount1 in a bos in which she kept papers of value, evidently 
regarded a s  valuable by her, and evidencing her intent t ha t  the 
paprr-writing operate a s  her will, w a s  found among her valuable 
papers within the meaning of C. S., 4141, and evidence tha t  her 
husband a l w  kept certain valuable papers of his own in the same 
bos docs not vary the  result. I n  re W i l l  of Xhenzzccll, 332. 



INDEX. 

D Probate and Caveat of Wills. 

1. In a suit by the executor to interpret the will of the twtator wherein 
the issue of deuisavit ?.el non hns been raised, the (court, with the 
consent of all the parties interested may treat the case as  having 
arisen upon the issue ordinarily raised upon the cal.eat to the will 
probated in common form, and construe the instrrunent upon an 
affirmative fincling upon that issue. Dtilitr, v.  D ~ r l i n ,  215. 

h Evidence and Burde)t of Proof i n  Caveat Proceedings 
1. Upon the trial of the issues of dccisacit cel non it ib competent for 

the disinherited child of tlie testator to testify a s  to her financial 
coudition, the fact of disinheritance, and affectionate relationship 
between her and the testator upon the question of the mental 
capacity of the testator. Itr  r e  Will op Case!/, 347. 

'7. Upon the trial of a ciiveat to a will where it  is contended that one of 
the several sheets of the writing had been substituted for the 
original, the caveators must show a fraudulent substitution, and 
they cannot prevail in this contention when there is  no evidence 
thereof; and where i t  appears on appeal that  the j u ~  y lras accepted 
the evidence to the contrary under correct instructions, the judg- 
ment of the lower court sustaining the paper-writing as  the will 
will be sustained. III r e  Will of Rrock~cclZ, 545. 

i Instrltctiotts i ) b  Cnceat l'roceedi)!g# 

1. An instruction that the caveators must prove t l ~ n t  "every part" of 
the paper-writing be in the handwriting of the deceased includes 
the signature and is  sufficient and correct. Dttlin v. Dulin,  215. 

2. Where the judge in his charge upon a caveat to  a will uses the word 
"mill" in referring to the paper-writing being prop~unded, i t  will 
not be held as  an expression of the court upon the weight and 
credibility of tlie e~ idence  contrary to the requirements of the 
statute when i t  appears from the contest of the instruction that he 
was only referring to the writing itself, and ninst l ~ a v e  been so 
understood by the jury. Ibid. 

1. r h e  form of an issue submitted to tlie jury upon the caveat to n will 
"is the paper-writing and every part thereof offered in evidence the 
last will and testament of the deceased" is sufficient to present 
every phase of the case to the jury under proper instructions from 
the court, and when the writing is sought to be established as  a 
holographic will, i t  is not error for the court to refuse to submit an 
issue with further inquiry a s  to its having been fomd among the 
testator's valuable papers, or other evidentiary matters arising in 
the inquiry under the issue submitted. D1tTi)t v. Didin, "5. 

I.: Construction and Operation of Wills. 

n General Rzlles of Constructio?~ 
1. A will and codicils thereto will be considered together as one instru- 

ment and construed in their entirety to effectuate the intent of the 
testator as  gathered from the language used. T'atc v. Amos, 161. 



INDEX. 

\TILLS E a-C'ontiuued. 
2. A will will be construed so a s  to avoid intestacy when this can be 

reasonably done, and the  word "or" will not tx construed a3 "and" 
when the  la t ter  word would defeat the  testator's illtent under a 
proper interpretation of the  instrument. I b i d .  

3. I n  construing a will effect will be given to the intention of the 
testator a s  gathered from the  writ ten instrument unless in con- 
travention of some rule of law, and wherever possible effect will be 
given t o  every clause and every word, and a devise of real l)roperty 
will be construed a s  a devise in fee simple unless the will or some 
pa r t  of i t  shows a n  intent to convey an  estate of less dignity, C. S., 
4162. W e s t  v. Xzcrphy, 488; Brouw v. Lewis,  im. 

4. I n  construing a will there is  a presumption against  intestacy. 1 bid. 

5. By will a n  estate may pass by mere implication from the  language 
used, without any  express words to  direct i t s  course, but the  im- 
plication must Lw necessary, or  highly probable, and not merely 
possible. I bid.. 

6. I n  the  absence of a general residuary clause in  a will, realty owned 
by the  testator a t  his death and not devised in the  will descends to  
his heirs a t  law a s  in case of intestacy. Cheek v. Gregoru, 761. 

1) Estates  and Interests  Created 
1. I n  a devise of a certain city lot t o  a designated beneficiary "or to her  

children," the  devisee having :I child, to whom a devise i s  n ~ a d e  
under a different i tem of the will, the  word "or" will not be con- 
strued to  mean "and" when the  la t ter  interpretation wo111d clefcat 
the intent of the  testator or have the  legal effect of rendering the 
devise void, but will be construed to  vest the fee-simple title in the 
mother should she survive the  testator, otherwise to her c l~i ld  or  
children. Ta te  v. d n w s ,  161. 

2. A bequest t o  the  wife by her husband of a l l  his personal property 
during her life, to dispose of a s  she may see fit, and such not dis- 
posed of to be sold af ter  her death,  with limitation over to his and 
her heirs, does not give the  wife the power to  dispose of any  of the  
property by will. J o t ~ c x  v. b'ulbright, 274. 

3. Where a certificate of deposit issued by a bank in effect creates a n  
agency in the wife to withdraw the money during her husbantl's 
lifetime, i t  cannot be held that  the provisions in the husband's will 
bequeathing his personalty to her for life t o  dispose of a s  she  
pleased during her l i f ~ ,  with limitation over, enlarges the  wife's 
l ife es ta te  or gives her the  power of d i s~os i t ion  by will. Ibid. 

4. Where the  owner of the fee devises his land to  his granddaughter so 
long a s  she  should live, and if no children, then to  her brother by 
name, the granddaughter k i n g  but a child a t  the date  of the  will :  
Held,  upon the granddaughter dying leaving her surviving a 
child, the  child takes a remainder in  the lands by implication a s  
purchaser under the  will, the  granddaughter having but a life 
estate, and her brother taking no interest  in the land, tbe contin- 
gency upon which his estate was  to  be divested baving happened. 
W e s t  v, Mltrphg,  488. 
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WILLS E) b-Continued. 
5. Where two items of a will a re  apparently in conflict, one a devise to  

the testator's wife of the residue and remainder of the estate "all 
her heirs, executors, admiiiistrators and assigns," a r d  the preceding 
item, "I want whatever part of my estate is left a t  I he death of my 
wife, and after the younger children have been educated, equally 
divided among my living children a t  that  time": Held, the wife 
takes an absolute fee-simple title to the lands thus devised, she 
being regarded a s  the primary object of the testatcr's bounty, and 
a devise being construed to be in fee simple unless a contrary inten- 
tion is shown by the will or some part thereof. C. ;3., 4162. Brown 
v. Lewis, '704. 

6. Under a devise of the remainder of the testator's esi.ate to his wife 
and "all" heirs: Held, the word 'all" may be construed "aiid," 
giving the estate to her "and her heirs," or a devise in  fee simple; 
and construed in coklnection with another item of the will, "I want 
whatever part  of my estate that is  left a t  the death of my wife to 
be divided among my living children," the word "w:int," so used, is 
a grecatory word not affecting the quality of the estate devised to 
the wife, and does not create a trust. Ibid. 

7. Where a testator in disposing of his property by will devises certain 
of his lands to his widow for life and by various other items certain 
other lands to his mother, brother aiid sisters, and then by a subse- 
quent item "after the foregoing I want my persoil;il property and 
all my moneys on hand" equally divided between his wife and son, 
followed by another item "if there is over ten thousand dollars 
each for him and his mother besides real estatl? and property 
named, the balance I wish to go to my brother and ~ ~ i s t e r s  and their 
children": Held, the word "balnnce" thus used refers oiily to the 
personal property, and there being no residuary clause after the 
life estate devised, the lands thus devised go to the so11 as  the sole 
heir a t  law of the testator, as  to this property the testator having 
died intestate. Cheelc v.  Oregor~ ,  761. 

f Designation of Devisees and Legatees and Their Respective Shares 

1. Where the obvious language of a will manifests the intent of the 
testator that his nieces and nephews are  to take a s  beneficiaries 
thereunder, his brothers and sisters are  excluded by necessary im- 
plication. DuZh v. Dulin, 215. 

2. Where according to the direction of a will the estate is to be eqnally 
divided between the nieces and the two nephews of the testator 
after deducting a certain amount of money from the shares of the 
nephews, the amount named is to be deducted from the sum of 
both of their shares, each share burdened with one-half the amount 
named, before equal distribution of the balance is to be made. 
I bid. 

3. A direction to a n  executor to educate certain beneficiaries under the 
will includes the support and maintenance of s w h  beneficiaries, 
under the facts of this case, and the degree of education to be given 
them is within the discretion of the esecutor, and the executor has 
the authority to deduct within his reasonable disc:etion a certain 



amount of ruolier fro111 the  cor l~us  of the estate for this purpose 
before making distrihntioli among other beueficiaries a s  fu r the r  
directed by the  will. I b i d .  

1, A11 executor of a will u ~ a y  seek the advice of the  court  iu the inter- 
pretation of the  instrnment and the disposition of the testator's 
estate within the intent and m e a i i i ~ ~ g  of the  language 11sei1 therein, 
:mtl ~vliere in the action a caveat has  been filed, the court may 
caonstrncx the will u l ~ o ~ i  all a f i rma t i r e  finding npoli the  issue of 
d ( ~ i ~ s u c L 1  t.cZ 1 1 ~ 1 1 1 .  Dilliu T. Dul in ,  215. 

\VITX1.:SSI:S-l'1i\ilegecl co~nmuiiicatioui see E v i d e ~ ~ c e  L) e-Testimony as 
to trnnwctions n i t h  decedent see Evidence D b. 

\VI{IT 01' ASSISTA\SCC see Assistance, Wri t  of. 




